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Iranian Assets Control Treasury/Foreign Assets
Control Office amends regulations concerning
payments to block accounts; payments by Iranian
entities of obligations to persons within the U.S, and
certain judicial proceedings with respect to property
of Iran or Iranian entities; effective 11-23-79 (Part
VI of this issue)

Standby Mandatory Crude Oil Allocation Program
DOE/ERA proposes provisions for full or partial
implementation; comments by 12-26-78 (Part V of
this issue)

American Schools and Hospitals Abroad Program
IDCA/AID issues criteria for screening of
applications for grants; effective 11-26-78

Emergency School Aid HEW/OE adopts interim
rules governing planning grants and transitional
grants

Minority Business Commeérce/MBDA solicits
applications for grants to serve various States;
apply by 12-21-79 (9 documents)

Criminal Justice Education and Training Justice/
LEAA discontinues Intership Program for FY 1980

Medicare Program HEW/HCFA issues rules
regarding payment for inpatient services of Foreign
hospitals; effective with admissions on or after
1-1-80
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Federa! agencies. These include Presidential proclama.tions and guidelines for State courts proceedings (Part III of
Executive Orders and Federal agency documents having general this Issue)
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Remit check or money order, made payable to the

Superintendent of Documents, U.S. Government Printing Office, : X .
Washington, D.C. 20402 Navajo Tribe Interior/BLM issues order restoring

certain former tribal lands; effective 11-14-79

Noncompetitive Geothermal Leases Interior/
BLM proposes rules for issuance of leases for the
development and utilization; comments by 1-25-80
(Part IV of this issue)

There are no restrictions on the republication of material '

appearing in the Federal Register. Flood Plain DOT/FHWA rules regarding location
and hydraulic design of encroachments; effective

Area Code 202-523-5240 11~15-79 (Part II of this issue)

Crop Insurance USDA/FCIC prescribes
procedures for 1980 crop year for insuring flax, rice,
sunflower, and corn; effective 11-26-79 (4
documents)

Hazardous Materials EPA extends comment
period on intent to add lead/phenolic sand casting
wastes to the proposed list; comments by 1-25-80

Pig Iron From Brazil Treasury/Customs issues
final countervailing duty determination; effective
11-26-79

Pancrelipase CPSC prbposes exemption from
child-protection packaging requirements; comments
by 1-25-80

Sunshine Act Meetings
Separate Parts of This Issue

Part Il, DOT/FHWA

Part lil, Interior/BIA

Part IV, Interior/BLM

Part V, DOE/ERA

Part VI, Treasury/Foreign Assets Control Office
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National Park Service—
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Development, Joint Research Committee, 12-11 and
12-12-79

METRIC BOARD
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NATIONAL SCIENCE FOUNDATION

Advisory Committee for Physiology, Cellular, and
Molecular Biology, Subcommittee on Human Cell
Biology, 12-10-79
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ARTS AND HUMANITIES, NATIONAL FOUNDATION
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67602 Activation of Standby Mandatory Crude Oil

Allocation Program, 12-13-79
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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

—

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7 CFR Part 423

Flax Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation.

ACTION: Final rule,

SUMMARY: This rule prescribes
procedures for insuring flax crops
effective with the 1980 crop year. The
rule combines provisions from previous
regulations for insuring flax in a shorter,
clearer, and more simplified document
which will make the program more
effective administratively. This rule is
promulgated under the authority
contained in the Federal Crop Insurance
Act, as amended.

EFFECTIVE DATE: November 26, 1979.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C., 20250,
telephone 202-447-3325.

SUPPLEMENTARY INFORMATION: The
Federal Crop Insurance Corporation
(FCIC) published a notice of proposed
rulemaking in the Federal Register on
July 30, 1979 (44 FR 44505), outlining
prescribed procedures for insuring flax
crops effective with the 1980 crop year.
In the notice, FCIC, under the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et segq.),
proposed that a new Part 423 of Chapter
IV in Title 7 of the Code of Federal
Regulations be established to prescribe
procedures for insuring flax crops
effective with the 1980 crop year to be
known as 7 CFR Part 423 Flax Crop
Insurance.

All previous regulations applicable to
insuring flax crops, as found in 7 CFR
401.101-401.111, and 401.128, are not

applicable to 1980 and succeeding flax
crops but remain in effect for FCIC flax
insurance policies issued for the crop
years prior to 1980.

It has been determined that combining
all previous regulations for insuring flax
crops into one shortened, simplified, and
clearer regulation would be more
effective administratively.

In addition, 7 CFR Part 423 provides
(1) for a Premium Adjustment Table
which replaces the current premium
discount provisions and includes a
maximum 50 percent premium reduction
for good insurance experience, as well
as premium increases for unfavorable
experience, on an individual contract
basis, (2) that the production guarantee
will now be shown on a harvested basis
with a reduction of the lesser of 1.5
bushels or 20 percent of the guarantee
for any unharvested acreage, (3) that
any premium not paid by the
termination date will be increased by a
9 percent service fee with a 9 percent
simple interest charge applying to any
unpaid balances at the end of each
subsequent 12-month period thereafter,
(4) that the time period for submitting a
notice of loss be extended from 15 days
to 30 days, (5) that the 60-day time
period for filing a claim be eliminated,
(6) that three coverage level options be
offered in each county, (7) that the
Actuarial Table shall provide the level
which will be applicable to a contract
unless a different level is selected by the
insured and the conversion level will be
the one closest to the present percent
level offered in each county, and (8) for
an increase in the limitation from $5,000
to $20,000 in those cases involving good
faith reliance on misrepresentation, as
found in 7 CFR Part 420.5 of these
regulations, wherein the Manager of the
Corporation is authorized to take action
to grant relief.

The Flax Crop Insurance regulations
provide a December 31 cancellation date
for most flax producing counties. Flax
producing counties in Texas have a June
30 cancellation date effective 1980.

These regulations, and any
amendments thereto, must be placed on
file in the Corporation's office for the
county in which the insurance is
available not later than 15 days prior to
the earlier of the two cancellation dates,
December 31, 1979, in order to afford
farmers an opportunity to examine them
before the earlier cancellation date of

December 31, 1978, before they become
effective for the 1980 crop year.

Under the provisions of Executive
Order No. 12044, and the Administrative
Procedure Act (5 U.S.C. 553 (b) and (c)),
the public was given an opportunity to
submit written comments, data, and
views on the proposed regulations, but
none were received.

Therefore, with the exception of minor
and nonsubstantive corrections to
language, the regulations as contained in
the proposed rule are hereby issued as a
final rule to be in effect starting with the
1980 crop year.

In addition, there is hereby added to
the final rule an Appendix “B", which
lists the counties where flax crop
insurance is available in accordance
with the provisions of 7 CFR § 423.1
outlined below which state in part that
before insurance is offered in any
county there shall be published by
appendix to this part the names of the
counties in which such insurance shall
be offered.

Inasmuch as the publication of the list
of counties and crops insured by the
Federal Crop Insurance Corporation as
contained in Appendix "B" merely
provides guidance for the general public
and has no effect on the provisions of
the insurance plan, the Corporation has
determined that compliance with the
procedure for notice and public
participation in the proposed rulemaking
process would be impracticable,
unnecessary, and contrary to the public
interest. Therefore, Appendix “B" is
issued without compliance with such
procedure,

Final Rule

§401.128 [Reserved]

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 ef seq.),
the Federal Crop Insurance Corporation
hereby deletes and reserves 7 CFR
401.128, with the provisions as contained
therein remaining in effect for FCIC
insurance policies issued for crop years
prior to 1980, and issues a new Part 423
in Chapter IV of Title 7 of the Code of
Federal Regulations (7 CFR Part 423) to
be known as the Flax Crop Insurance
Regulations, which shall remain in
effect, until amended or superseded, for
the 1980 and succeeding crop years, to
read as follows:
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PART 423—FLAX CROP INSURANCE
Subpart—Regulations for the 1980 and
Succeeding Crop Years

Sec. )

423.1 Auvailability of Flax Insurance.

423.2 Premidm rates, production guarantees,
coverage levels, and prices at which
indemnities shall be computed.

423.3 Public notice of indemnities paid.

4234 Creditors.

423.5 Good faith reliance on
misrepresentation.

4236 The contract.

4237 The application and policy.

Authority: Secs. 506, 518, 52 Stat. 73, as

amended, 77, as amended (7 U.S.C. 15086,

15186).

Subpart—Regulations for the 1980 and
Succeeding Crop Years

§ 423.1 Availability of flax insurance.

Insurance shall be offered under the
provisions of this subpart on flax in
counties within limits prescribed by and
in accordance with the provisions of the
Federal Crop Insurance Act, as
amended. The counties shall be
designated by the Manager of the
Corporation from those approved by the
Board of Directors of the Corporation.
Before insurance is offered in any
county, there shall be published by
appendix to this part the names of the
counties in which flax insurance will be
offered.

§ 423.2 Premium rates, production
guarantees, coverage levels, and prices at
which indemnities shall be computed.

(a) The Manager shall establish

premium rates, production guarantees,

coverage levels, and prices at which
indemnities shall be computed for flax
which shall be shown on the county
actuarial table on file in the office for
the county and may be changed from
year lo year.

(b) At the time the application for
insurance is made, the applicant shall
elect a coverage level and price at which
indemnities shall be computed from
among those levels and prices shown on
the actuarial table for the crop year.

§ 423.3 Public notice of indemnities paid.

The Corporation shall provide for -
posting annually in each county at each
county courthouse a listing of the
indemnities paid in the county.

§423.4 Creditors.

An interest of a person in an insured
crop existing by virtue of a lien,
mortgage, garnishment, levy, execution,
bankruptcy, or an involuntary transfer
shall not entitle the holder of the interest
to any benefit under the contract except
as provided in the policy.

§423.5 Good faith reliance on
misrepresentation.

Notwithstanding any other provision
of the flax insurance contract, whenever
(a) an insured person under a contract.of
crop insurance entered into under these
regulations, as a result of a
misrepresentation or other erroneous
action or advice by an agent or
employee of the Corporation, (1) is
indebted to the Corporation for
additional premiums, or (2) has suffered
a loss to a crop which is not insured or
for which the insured person is not
entitled to an indemnity because of
failure to comply with the terms of the
insurance contract, but which the
insured person believed to be insured, or
believed the terms of the insurance
contract to have been complied with or
waived, and (b) the Board of Directors
of the Corporation, or the Manager in
cases involving not more than $20,000,
finds (1) that an agent or employee of
the Corporation did in fact make such
misrepresentation or take other
erroneous action or give erroneous
advice, (2) that said insurance person
relied thereon in good faith, and (3) that
to require the payment of the additional
premiums or to deny such insured’s
entitlement to the indemnity would not
be fair and equitable, such insured
person shall be granted relief the same
as if otherwise entitled thereto,

§423.6 The contract. .

(a) The insurance contract shall
become effective upom the acceptance
by the Corporation of a duly executed
application for insurance on a form
prescribed by the Corporation. Such
acceptance shall be effective upon the
date the notice of acceptance is mailed
to the applicant. The contract shall
cover the flax crop as provided in the
policy. The contract shall consist of the
application, the policy, the attached
appendix, and the provisions of the
county actuarial table. Any changes
made in the contract shall not affect its
continuity from year to year. Copies of
forms referred to in the contract are
available at the office for the county.

§423.7 The application and policy.

(a) Application for insurance on a
form prescribed by the Corporation may
be made by any person to cover such
person's insurable share in the flax crop
as landlord, owner-operator, or tenant.
The application shall be submitted to
the Corporation at the office for the
county on or before the applicable
closing date on file in the office for the
county.

(b) The Corporation reserves the right
to discontinue the acceptance of
applications.in any county upon its

determination that the insurance risk
involved is excessive, and also, for the
same reason, to reject any individual
application. The Manager of the
Corporation is authorized in any crop
year to extend the closing date for
submitting applications or contract
changes in any county, by placing the
extended date on file in the office for the
county and publishing a notice in the
Federal Register upon the Manager's
determination that no adverse
selectivity will result during the period
of such extension: Provided, however,
That if adverse conditions should
develop during such period, the
Corporation will immediately
discontinue the acceptance of
applications. :

(c) In accordance with the provisions
governing'changes in the contract
contained in policies issued under FCIC
regulations for the 1969 and succeeding
crop years, a contract in the form
provided for under this subpart will
come into effect as a continuation of a
flax contract issued under such prior
regulations, without the filing of a new
application.

(d) The provisions of the application
and Flax Insurance Policy for the 1980
and succeeding crop years, and the
Appendix to the Flax Insurance Policy
are as follows:

U.S. Department of Agriculture, Federal Crop
Insurance Corporation

Application for 19—and Succeeding Crop
Years
Flax

Crop Insurance Contract
—(Contract Number)

(Identification Number)

(Name and Address) {Zip Code)

(County) (State)
Type of Entity

Applicant is Over 18 Yes—No—

A. The applicant, subject to the provisions
of the regulations of the Federal Crop
Insurance Corporation (herein called
“Corporation"), hereby applies to the
Corporation for insurance on the applicant's
share in the flax seeded on insurable acreage
as shown on the county actuarial table for
the above-stated county. The applicant elects
from the actuarial table the coverage level
and price at which indemnities shall be
computed. THE PREMIUM RATES AND
PRODUCTION GUARANTEES SHALL BE
THOSE SHOWN ON THE APPLICABLE
COUNTY ACTUARIAL TABLE FILED IN
THE OFFICE FOR THE COUNTY FOR EACH
CROP YEAR.

Level Election—————Price
Election:
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Example: for the 19— Crop Year (100 percent
Share)

Location/Farm Guarantee Per Premium Per Practice
No. Acre*® Acre"*

*Your guarantee will be on a unit basis (acres X per acre
guarantee)
**Your premium is subject to adj
with section 5(c} of the policy.

W in accordance

B. WHEN NOTICE OF ACCEPTANCE OF
THIS APPLICATION IS MAILED TO THE
APPLICANT BY THE CORPORATION, the
contract shall be in effect for the crop year
specified above, unless the time for
submitting applications has passed at the
time this application is filed. AND SHALL
CONTINUE FOR EACH SUCCEEDING CROP
YEAR UNTIL CANCELLED OR
TERMINATED as provided in the contract.
This accepted application, the following flax
insurance policy, the attached appendix, and
the provisions of the county actuarial table
showing the production guarantees, coverage
levels, premium rates, prices for computing
indemnities, insurable and uninsurable
acreage, shall constitute the dontract.
Additional information regarding contract
provisions can be found in the county
regulations folder on file in the office for the
county. No term or condition of the contract
shall be waived or changed except in writing
by the Corporation.

(Code No./Witness to Signature)

(Signature of Applicant)
(DATE)}———, 19—
Address of Office for County:

Phone
Location of Farm Headquarters:

Phone

Flax Crop Insurance Policy

Terms and Conditions
Subject to the provisions in the attached
appendix: y

1. Causes of Loss. {a) Causes of loss
insured against. The insurance provided is
against unavoidable loss of production
resulting from adverse weather conditions,
insects, plant disease, wildlife, earthquake or
fire occurring within the insurance period,
subject to any exceptions, exclusions or
limitations with respect to causes of loss
shown on the actuarial table.

(b) Causes of loss not insured against. The
contract shall not coverany loss of
production, as determined by the
Corporation, due to (1) the neglect or
malfeasance of the insured, any member of
the insured's household, the insured's tenants
or employees, (2) failure to follow recognized
good farming practices, (3) damage resulting
from the backing up of water by any
governmental or public utilities dam or
reservoir project, or (4) any cause not
specified as an insured cause in this policy as
limited by the actuarial table.

2. Crop and Acreage insured. (a) The crop
insured shall be flaxseed (herein called
“flax"") which is seeded for harvest as seed
and which is grown on insured acreage and

for which the actuarial table shows a
guarantee and premium rate per acre.

(b) The acreage insured for each crop year
shall be that acreage seeded to flax on
insurable acreage as shown on the actuarial
table, and the insured's share therein as
reported by the insured or as determined by
the Corporation, whichever the Corporation
shall elect: Provided, That insurance shall not
attach or be considered to have attached, as
determined by the Corporation, te any
acreage (1) seeded with any other crop
except perennial grasses or legumes other
than vetch, (2) where premium rates are
established by farming practices on the
actuarial table, and the farming practices
carried out on any acreage are not among
those for which a premium rate has been
established, (3) not reported for insurance as
provided in section 3 if such acreage is
irrigated and an irrigated practice is not
provided for such acreage on the actuarial
table, (4) which is destroyed and after such
destruction it was practical to reseed to flax
and such acreage was not reseeded, (5)
initially seeded after the date on file in the
office for the county which has been
established by the Corporation as being too
late to initially seed and expect a normal
crop to be produced, (6) of volunteer flax, or
(7) seeded to a type or variety of flax not
established as adapted to the area or shown
as noninsurable on the actuarial table.

(c) Insurance may attach only by written
agreement with the Corporation on acreage
which is seeded for the development or
production of hybrid seed or for experimental
purposes.

3. Responsibility of Insured to Report
Acreage and Share. The insured shall submit
to the Corporation on a form prescribed by
the Corporation, a report showing (a) all
acreage of flax seeded in the county
(including a designation of any acreage to
which insurance does not attach) in which
the-insured has a share and (b) the insured’s
share therein at the time of seeding. Such
report shall be submitted each year not later
then the acreage reporting date on file in the
office for the county.

4. Production Guarantees, Coverage Levels,
and Prices for Computing Indemnities. {a) For
each crop year of the contract, the production
guarantees, coverage levels, and prices at
which indemnities shall be computed shall be
those shown on the actuarial table.

(b) The production guarantee per acre shall
be reduced by the lesser of 1.5 bushels or 20
percent for any unharvested acreage.

5. Annual Premium. (a) The annual
“Premium is earned and payable at the time of
seeding and the amount thereof shall be
determined by multiplying the insured
acreage times the applicable premium per
acre, times the insured's share at the time of
seeding, times the applicable premium
adjustment percentage in subsection (c) of
this section.

(b) For premium adjustment purposes, only
the years during which premiums were
earned shall be considered.

(c) The premium shall be adjusted as
shown in the following table:

BILLING CODE 3410-08-M
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% ADJUSTMENTS FOR FAVORABLE CONTINUOUS INSURANCE EXPERIENCE E

Numbers of Years Continuous Experience Through Previous Year

0|12 |3 |4 |6]|6]|7]|8| 0] 10|11 12] 13| 14| 15
or more
‘L,:’c‘:is:“'é’,% Tthrao'ugh Percentape Adjustment Factor For Current Crop Year
.00 - .20 100( 85] 85| 80| 80| BS| BO| 75| 70| 70| 65| 65| 60| 60| B5| 50
21—~ .40 100(100| 95| 951 90| 80| ©0| BS| 80| BO| 75| 76| 70| 70| 65| 60
41 =60 100(100| 85| 85| 95| BS| 85| 80| 80| 90| 85| 85| BO| 80| 75| 70
61 =80 100(100| 85| 95| 85| 85| 85| 85| 80| 90| 00| 90| 85| 85| BS| 80
81 - 1.09 100/100100{100{100{100]100]100|100|100{100]100|100]100]100|100
% ADJUSTMENTS FOR UNFAVORABLE INSURANCE EXPERIENCE
Number of Loss Years Through Previous Year 2/
O|1 |2 |3 |4 |66 ]|7|8]9] 10|11 12] 13| 14| 15
Iags'si::’ng’%_ékhé%ugh Percentage Adjustment Factor For Current Crop Year
[ 1.10 - 1.19 100 1001100 |102|104 {106 {108 {110(112{114|116|118|120|122|124]126
1.20 - 1.39 100 {100 100 (104 (108 |112]116 120124128 [132|136|140| 144148152
1.40 - 1.69 100|100 {100 (108|116 [124[132|140(148|156 164 [172|180|188] 196|204
1.70 - 1.99 100 {100 {100 {112|122 |132[142|152(162|172|182|192(202|212|222|232
200 - 2.49 100 {100 100|116 |128 (140 (152|164 176|188 (200 (212|224 |236|248|260
250 - 3.24 100100100 |120(134 [148{162|176(190|204|218 |232[2456 |260|274 | 288
3.25 -3.99 100 {100 | 105 (124|140 |156 1172|188 (204 (220 }236 |252 | 268 | 284 | 300|300
4.00 - 4,99 100 {100 {110 {128 145 (164 {182 200|218 236|254 [272(290|300|300|300
5.00 - 5.99 100 {100 (115|132 152 |172|1592 (212|232 |252 (272|292 |300 [300{300 |300
6.00 - Up 100|100 {120 {136 |158 [180 (202 | 224 | 2456 | 268 | 290 [300 /300 |300|300 {300
1/

Loss Ratio means the ratio of indemnity(ies) paid to premium(s) earned.

Only the most recent 15 crop years will be used to determine the number of
"Loss Years" (A crop year is determined to be a "Loss ¥ear" when the amount
of indemnity for the year exceeds the premium for the year),

BILLING CODE 3410-08-C




Federal Register / Vol. 44, No. 228 / Monday, November 26, 1979 / Rules and Regulations

67347

(d) Any amount of premium for an insured
crop which is unpaid on the day following the
termination date for indebtedness for such
crop shall be increased by a 9 percent service
fee, which increased amount shall be the
premium balance, and thereafter, at the end
of each 12-month period, 8 percent simple
interest shall attach to any amount of the
premium balance which is unpaid: Provided,
When notice of loss has been timely filed by
the insured as provided in section 7 of this
policy, the service fee will not be charged and
the contract will remain in force if the
premium is paid in full within 30 days after
the date of approval or denial of the claim for
indemnity; however, if any premium remains
unpaid after such date, the contract will
terminate and the amount of premium
outstanding shall be increased by a 9 percent
service fee, which increased amount shall be
the premium balance. If such premium
balance is not paid within 12 months
immediately following the termination date, 9
percent simple interest shall apply from the
termination date and each year thereafter to
any unpaid premium balance.

(e) Any unpaid amount due the
Corporation may be deducted from any
indemnity payable to the insured by the
Corporation or from any loan or payment to
the insured under any Act of Congress or
program administered by the U.S.
Department of Agriculture, when not
prohibited by law.

6. Insurance Period. Insurance in insured
acreage shall attach at the time the flax is
seeded and shall cease upon the earliest of
(a) final adjustment of loss, (b) combining,
threshing, or removal of the flax from the
field, (c) October 31 of the calendar year in
which flax is normally harvested, or (d) total
destruction of the insured flax crop.

7. Notice of damage or loss. (a) Any notice
of damage or loss shall be given promptly in
writing by the insured to the Corporation at
the office for the county.

(b) Notice shall be given promptly if, during
the period before harvest, the flax on any unit
is damaged to the extent that the insured
does not expect to further care for the crop or
harvest any part of it, or if the insured wants
the consent of the Corporation to put the
acreage to another use. No insured acreage
shall be put to another use until the
Corporation has made an appraisal of the
potential production of such acreage and
consents in writing to such other use. Such
consent shall not be given until it is too late
or impractical to reseed to flax. Notice shall
also be given when such acreage has been
put to another use.

(¢) In addition to the notices required in
subsection (b) of this section, if an indemnity
is to be claimed on any unit, the insured shall
give written notice thereof to the Corporation
at the office for the county not later than 30
days after the earliest of (1) the date harvest
is completed on the unit, (2) October 31 of the
crop year, or (3) the date the entire flax crop
on the unit is destroyed, as determined by the
Corporation. The Corporation reserves the
right to provide additional time if it
determines there are extenuating
circumstances.

(d) Any insured acreage which is not to be
harvested and upon which an indemnity is to

be claimed shall be left intact until inspected
by the Corporation.

(e) The Corporation may reject any claim
for indemnity if any of the requirements of
this section are not met.

8. Claim for Indemnity. (a) It shall be a
condition precedent to the payment of any
indemnity that the insured (1) establish the
total production of flax on the unit and that
any loss of production was directly caused by
one or more of the insured causes during the
insurance period for the crop year for which
the indemnity is claimed and (2) furnish any
other information regarding the manner and
extent of loss as may be required by the
Corporation. (b) Indemnities shall be
determined separately for each unit, The
amount of indemnity for any unit shall be
determined by (1) multiplying the insured
acreage of flax on the unit by the applicable
production guarantee per acre, which product
shall be the production guarantee for the unit,
(2) subtracting therefrom the total production
of flax to be counted for the unit, (3)
multiplying the remainder by the applicable
price for computing indemnities, and (4)
multiplying the result obtained in step (3) by
the insured share: Provided, That if the
premium computed on the insured acreage
and share is more than the premium
computed on the reported acreage and share,
the amount of indemnity shall be computed
on the insured acreage and share and then
reduced proportionately.

(c} The total production to be counted for a
unit shall be determined by the Corporation
and shall include all harvested and appraised
production.

(1) If, due to insurable causes, any flax
does not grade No. 2 or better in accordance
with the Official U.S. Grain Standards, the
production shall be adjusted by (i) dividing
the value per bushel of the damaged flax (as
determined by the Corporation) by the price

‘ per bushel of U.S. No. 2 flax and (ii)

multiplying the result by the number of
bushels of such flax. The applicable price for
U.S. No. 2 flax shall be the local market price
on the earlier of: the day the loss is adjusted
or the day the damaged flax was sold.

(2) Appraised production to be counted
shall include: (i) the greater of the appraised
production or 50 percent of the applicable
guarantee for any acreage which, with the
consent of the Corporation, is seeded before
flax harvest becomes general in the current
crop year to any other crop insurable on such
acreage (excluding any crop(s) maturing for
harvest in the following calendar year), (ii)
any appraisals by the Corporation for
potential production on harvested acreage
and for uninsured causes and poor farming
practices, (iii) not less than the applicable
guarantee for any acreage which is
abandoned or put to another use without
prior written consent of the Corporation or
damaged solely by an uninsured cause, and
(iv) only the appraisal in excess of the lesser
of 1.5 bushels or 20 percent of the production
guarantee for all other unharvested acreage.

(d) The appraised potential production for
acreage for which consent has been given to
be put to another use shall be counted as
production in determining the amount of loss
under the contract. However, if consent is
given to put acreage to another use and the

Corporation determines that any such
acreage (1) is not put to another use before
harvest of flax becomes general in the
county, (2) is harvested, or (3) is further
damaged by an insured cause before the
acreage is put to another use, the indemnity
for the unit shall be determined without
regard to such appraisal and consent.

9, Misrepresentation and fraud. The
Corporation may void the contract without
affecting the insured's liability for premiums
or waiving any right, including the right to
collect any unpaid premiums if, at any time,
the insured has concealed or misrepresented
any material fact or committed any fraud
relating to the contract, and such voidance
shall be effective as of the beginning of the
crop year with respect to which such act or
omission occurred.

10. Transfer of Insured Share. If the insured
transfers any part of the insured share during
the crop year, protection will continue to be
provided according to the provisions of the
contract to the transferee for such cropyear
on the transferred share, and the transferee
shall have the same rights and
responsibilities under the contract as the
original insured for the current crop year.
Any transfer shall be made on an approved
form. ’

11. Records and Access to Farm. The
insured shall keep or cause to be kept for two
years after the time of loss, records of the
harvesting, storage, shipments sale or other
disposition of all flax produced on each unit
including separate records showing the same
information for production from any
uninsured acreage. Any persons designated
by the Corporation shall have access to such
records and the farm for purposes related to
the contract.

12. Life of Contract: Cancellation and
Termination. (a) The contract shall be in
effect for the crop year specified on the
application and may not be canceled for such
crop year. Thereafter, either party may cancel
the insurance for any crop year by giving a
signed notice to the other on or before the
cancellation date preceding such crop year.

(b) Except as provided in section 5(d) of
this policy, the contract will terminate as to
any crop year if any amount due the
Corporation under this contract is not paid on
or before the termination date for
indebtedness preceding such crop year:
Provided, That the date of payment for
premium (1) if deducted from an indemnity
claim shall be the date the insured signs such
claim or (2) if deducted from payment under
another program administered by the U.S.
Department of Agriculture shall be the date
such payment was approved.

{c) Following are the cancellation and
termination dates:

Cancellation Termination

States date date for
indebtedness
Texas June 30  Sept 15
All Other SIALES....e.rvseereseressersssesesssasen Dec. 31 Mar. 31

(d) In the absence of a notice from the
insured to cancel, and subject to the
provisions of subsections (a), (b), and (c) of
this section, and section 7 of the Appendix,
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thé conract shall continue in force for each
succeeding crop year.
Appendix (additional terms and conditions)

1. Meaning of Terms. For the purposes of
flax crop insurance:

(a) “Actuarial table" means the forms and
related material for the crop year approved
by the Corporation which are on file for
public inspection in the office for the county,
and which show the production guarantees,
coverage levels, premium rates, prices for
computing indemnities, insurable and
uninsurable acreage, and related information
regarding flax insurance in the county.

(b) “County” means the county shown on
the application and any additional land
located in a local producing area bordering
on the county, as shown on the actuarial
table,

(c) “Crop year" means the period within
which the flax crop is normally grown and
shall be designated by the calendar year in
which the flax crop is normally harvested.

{d) “Harvest” means the severance of
mature flax from the land for combining or
threshing.

(e) "Insurable acreage™ means the land
classified as insurable by the Corporation
and shown as such on the county actuarial
table.

(f) “Insured” means the person who
submitted the applications accepted by the
Corporation.

{g) “Office for the county" means the
Corporation's office serving the county
shown on the application for insurance or
such office as may be designated by the
Corporation.

(h) “Person” means an individual,
partnership, association, corporation, estate,
trust, or other business enterprise or legal
entity, and wherever applicable, a State, a
political subdivision of a State, or any agency
thereof.

(i) “Share” means the interest of the
insured as landlord, owner-operator, or
tenant in the insured flax crop at the time of
seeding as reported by the insured or as
determined by the Corporation, whichever
the Corporation shall elect, and no other
share shall be deemed to be insured:
Provided, That for the purpose of determining
the amount of indemnity, the insured share
shall not exceed the insured's share at the
earliest of (1) the date of beginning of harvest
on the unit, (2) October 31 of the crop year, or
(3) the date the entire crop on the unit is
destroyed, as determined by the Corporation.

(j) “Tenant” means a person who rents
land from another person for a share of the
flax crop or proceeds therefrom.

(k) “Unit” means all insurable acreage of
flax in the county on the date of seeding for
the crop year (1) in which the insured has a
100 percent share, or (2) which is owned by
one entity and operated by another entity on
a share basis. Land rented for cash, a fixed
commodity payment, or any consideration
other than a share in the flax crop on such
land shall be considered as owned by the
lessee. Land which would otherwise be one
unit may be divided according to applicable
guidelines on file in the office for the county
or by written agreement between the
Corporation and the insuréd. The Corporation

shall determine units as herein defined when
adjusting a loss, notwithstanding what is
shown on the acreage report. and has the
right to consider any acreage and share
reported by or for the insured's spouse ar
child or any member of the insured's
household to be the bona fide share of the
insured or any other person having the bona
fide share. .

2. Acreage Insured. {a) The Corporation
reserves the right to limit the insured acreage
of flax to any acreage limitations established
under any Act of Congress, provided the
insured is so notified in writing prior to the
seeding of flax,

(b) If the insured does not submit an
acreage report on or before the acreage
reporting date on file in the office for the
county, the Corporation may elect to
determine by units the insured acreage and
share or declare the insured acreage on any
unif(s) to be "zero.” If the insured does not
have a share in any insured acreage in the
county for any year, the insured shall submit
a report so indicating. Any acreage report
submitted by the insured may be revised only
upon approval of the Corporation.

3. Irrigated Acreage. (a) Where the
actuarial table provides for insurance on an

irrigated practice, the insured shall report as .

irrigated only the acreage for which the
insured has adequate facilities and water to
carry out a good irrigation practice at the
time of seeding.

(b) Where irrigated acreage is insurable,
any loss of production caused by failure to
carry out a good irrigation practice, except
failure of the water supply from an
unavoidable cause occurring after the
beginning of seeding, as determined by the
corporation, shall be considered as due to an
uninsured cause. The failure or breakdown of
irrigation equipment or facilities shall not be
considered as a failure of the water supply
from an unavoidable cause.

4. Annual Premium. (a) If there is no break
in the continuity of participation, any
premium adjustment applicable under section
5 of the policy shall be transferred to (1) the
contract of the insured’s estate or survivi
spouse in case of death of the insured, (2) the
contract of the person who succeeds the
insured if such person had previously
participated in the farming operation, or (3)
the contract of the same insured who stops
farming in one county and starts farming in
another county. ;

{b) If there is a break in the continuity of
participation, any reduction in premium
earned under section 5 of the policy shall not
thereafter apply; however, any previous
unfavorable insurance experience shall be
considered in premium computation
following a break in continuity.

5. Claim for and Payment of Indemnity. (&)
Any claim for indemnity on a unit shall be
submitted to the Corporation on a form
prescribed by the Corporation.

(b) In determining the total production to
be counted for each unit, production from
units on which the production has been
commingled will be allocated to such units in
proportion to the liability on each unit.

(c) There shall be no abandonment to the
Corporation of any insured flax acreage.

(d) In the event that any claim for
indemnity under the provisions of the

contrac! is denied by the Corporation, an
action on such claim may be brought against
the Corporation under the provisions of 7
U.S.C. 1508(c): Provided, That the same is
brought within one year after the date notice
of denial of the claim is mailed to and
received by the insured.

(e) Any indemnity will be payable within
30 days after a claim for indemnity is
approved by the Corporation. However, in no
event shall the Corporation be liable for
interest or damages in connection with any
claim for indemnity whether such claim be
approved or disapproved by the Corporation.

(f) If the insured is an individual wha dies,
disappears, or is judicially declared
incompetent, or the insured is an entity other
than an individual and such entity is
dissolved after the flax is seeded for any crop
year, any indemnity will be paid to the
person(s) the Corporation determines to be
beneficially entitled thereto.

(g) The Corporation reserves the right to
reject any claim for indemnity if any of the
requirements of this section or section 8 of
the policy are not met and the Corporation
determines that the amount of loss cannot be
satisfactorily determined.

6. Subrogation, The insured (including any
assignee or transferee) assigns to the
Corporation all rights of recovery against any
person for loss or damage to the extent that
payment hereunder is made by the
Corporation. The Corporation thereafter shall
execute all papers required and take
appropriate action as may be necessary to
secure such rights.

7. Termination of the Contract. (a) The
contract shall terminate if no premium is
earned for five consecutive years.

(b) If the insured is an individual who dies

‘or is judicially declared incompetent, or the

insured entity is other than an individual and
such entity is dissolved, the contract shall
terminate as of the date of death, judicial
declaration, or dissolution; however, if such
event occurs after insurance attaches for any
crop year, the contract shall continue in force
through such crop year and terminate at the
end thereof. Death of a partner in a
partnership shall dissolve the partnership
unless the partnership agreement provides
otherwise. If two or more persons having a
joint interest are insured jointly, death of one
of the persons shall dissolve the joint entity.

8. Coverage Level and Price Election. (a) If
the insured has not elected on the application
a coverage level and price at which
indemnities shall be computed from among
those shown on the actuarial table, the
coverage level and price election which shall
be applicable under the contract, and which
the insured shall be deemed to have elected
shall be as provided on the actuarial table for
such purposes.

{b) The insured may, with the consent of
the Corporation, change the coverage level
and price election for any crop year on or
before the closing date for submitting
applications for that crop year.

9. Assignment of Indemnity. Upon approval
of a form prescribed by the Corporation, the
insured may assign to another party the right
to an indemnity for the crop year and such
assignee shall have the right to submit the
loss notices and forms as required by the
contract.
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10. Contract Changes. The Corporation
reserves the right to change any terms and
provisions of the contract from year to year.
Any changes shall be mailed to the insured or
placed on file and made available for public
inspection in the office for the county at least
15 days prior to the cancellation date
preceding the crop year for which the
changes are to become effective, and such
mailing or filing shall constitute notice to the
insured. Acceptance of any changes will be
conclusively presumed in the absence of any
notice from the insured to cancel the contract
as provided in section 12 of the policy.

Appendix B

Counties Designated for Flax Crop
Insurance—7 CFR 423

In accordance with the provisions of 7
CFR 423.1, the following counties are
designated for flax crop insurance:

Minnesota

Becker

Big Stone
Chippewa
Clay

Grant
Kittson

Lac qui Parle
Lincoln
Lyon
Mahnomen
Marshall
Murray
Nobles
Norman

North Dakota

Bamnes
Benson
Bottineau

Cavalier
Dickey
Eddy
Emmons
Foster
Grand Forks
Criggs
Kidder
La Moure
Logan
McHenry
Mclntosh
McLean

South Dakota

Brookings
Brown
Campbell
Clark
Codington
Corson
Day

Deuel
Edmunds
Grant

Otter Tail
Pennington
Pipestone
Polk

Pope

Red Lake
Redwood
Roseau
Stevens
Swift
Traverse
Wilkin
Yellow Medicine

Mountrail
Nelson
Pembina
Pierce
Ramsey
Ransom
Renville
Richland
Rolette
Sargent
Sheridan
Steele
Stutsman
Towner
Traill
Walsh
Ward
Wells

Hamlin
Kingsbury
Lake
McPherson
Marshall
Miner
Moody
Roberts
Walworth

These regulations have been reviewed
under the USDA criteria established to
implement Executive Order No. 12044,
“Improving Government Regulations.” A
determination has been made that this
action should not be classified
“significant” under those criteria. A
Final Impact Statement has been
prepared and is available from Peter F.

Cole, Secretary, Federal Crop Insurance
Corporation, Room 4088, South Building,
U.S. Department of Agriculture,
Washington, D.C. 20250,

Note.—The reporting requirements
contained herein have been approved by the
Office of Management and Budget in

accordance with the Federal Reports Act of
1942, and OMB Circular No. A-40.

Dated: November 16, 1979,
James D. Deal,
Manager.
[FR Doc. 7636144 Filed 11-23-79; 8:45 am]
BILLING CODE 3410-08-M

7 CFR Part 424

Rice Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation.
ACTION: Final rule.

SUMMARY: This rule prescribes
procedures for insuring rice crops
effective with the 1980 crop year. The
rule combines provisions from previous
regulations for insuring rice in a shorter,
clearer, and more simplified document
which will make the program more
effective administratively. This rule is
promulgated under the authority
contained in the Federal Crop Insurance
Act, as amended.

EFFECTIVE DATE: November 26, 1979.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C. 20250,
telephone 202-447-3325.

SUPPLEMENTARY INFORMATION: The
Federal Crop Insurance Corporation
(FCIC) published a notice of proposed
rulemaking in the Federal Register on
July 30, 1979 (44 FR 44511), outlining
prescribed procedures for insuring rice
crops effective with the 1980 crop year.
In the notice, FCIC, under the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
proposed that a new Part 424 of Chapter
1V in Title 7 of the Code of Federal
Regulations be established to prescribe
procedures for insuring rice crops
effective with the 1980 crop year to be
known as 7 CFR Part 424 Rice Crop
Insurance.

All previous regulations applicable to
insuring rice crops, as found in 7 CFR
401.101-401.111, and 401.132, are not
applicable to 1980 and succeeding rice
crops but remain in effect for FCIC rice
insurance policies issued for the crop
years prior to 1980.

It has been determined that combining
all previous regulations for insuring rice
crops into one shortened, simplified, and

clearer regulation would be more
effective administratively. -

In addition, 7 CFR Part 424 provides
(1) for a Premium Adjustment Table
which replaces the current premium
discount provisions and includes a
maximum 50 percent premium reduction
for good insuring experience, as well as
premium increases for unfavorable
experience, on an individual contract
basis, (2) for the consolidation of
termination for indebtedness dates to
March 31 in all counties, (3) that any
premium not paid by the termination
date will be increased by a 9 percent
service fee with a 9 percent simple
interest charge applying to any unpaid
balances at the end of each subsequent
12-month period thereafter, (4) that the
time period for submitting a notice of
loss be extended from 15 days to 30
days, (5) that the 60-day time period for
filing a claim be eliminated, (6) that
three coverage level options be offered
in each county, (7) that the Actuarial
Table shall provide the level which will
be applicable to a contract unless a
different level is selected by the insured
and the conversion level will be the one
closest to the present percent level
offered in each county, (8) for an
increase, in the limitation from $5,000 to
$20,000 in those cases involving good
faith reliance on misrepresentation, as
found in 7 CFR Part 424.5 of these
regulations, wherein the Manager of the
Corporation is authorized to take action
to grant relief, and (9) that the
production guarantee will now be
shown on a harvested basis with a
reduction of the lesser of 5 cwt. or 20
percent of the guarantee for any
unharvested acreage.

The Rice Crop Insurance regulations
provide a December 31 cancellation date
for all rice producing counties. These
regulations, and any amendments
thereto, must be placed on file in the
Corporation's office for the county in
which the insurance is available not
later than 15 days prior to the
cancellation date, to afford farmers an
opportunity to examine them before the
cancellation date of December 31, 1979,
before they become effective for the
1980 crop year.

Under the provisions of Executive
Order No. 12044, and the Administrative
Procedure Act (5 U.S.C. 553(b) and (c)),
the public was given an opportunity to
submit written comments, data, and
views on the proposed regulations, but
none were received.

Therefore, with the exception of minor
and nonsubstantive corrections to
language, the regulations as contained in
the proposed rule are hereby issued as a
final rule to be in effect starting with the
1980 crop year.
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In addition, there is hereby added to
the final rule an Appendix “B”, which
lists the counties where rice crop
insurance is available in accordance
with the provisions of 7 CFR § 424.1
outlined below which state in part that
before insurance is offered in any
county there shall be published by
appendix to this part the names of the
counties in which such insurance shall
be offered.

Inasmuch as the publication of the list
of counties and crops insured by the
Federal Crop Insurance Corporation as
contained in Appendix “B" merely
provides guidance for the general public
and has no effect on the provisions of
the insurance plan, the Corporation has
determined that compliance with the
procedure for notice and public
participation in the proposed rulemaking
process would be impracticable,
unnecessary, and contrary to the public
interest. Therefore, Appendix “B" is
issued without compliance with such
procedure.

Final Rule

§401.132 [Reserved]

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq. ),
the Federal Crop Insurance Corporation
hereby deletes and reserves 7 CFR
401.132, with the provisions as contained
therein remaining in effect for FCIC
insurance policies issued for crop years
prior to 1980, and issues a new Part 424
in Chapter IV of Title 7 of the Cade of
Federal Regulations (7.CFR Part 424} to
be known as the Rice Crop Insurance
Regulations, which shall remain in
effect, until amended or superseded, for
the 1980 and succeeding crop years, to
read as follows:

PART 424—RICE CROP INSURANCE

Subpart—Regulations for the 1980 and
Succeeding Crop Years

Sec.

4241 Availability of Rice Insurance.

4242 Premium rates, production guarantees,
coverage levels, and prices at which
indemmities shall be computed.

424.3 Public notice of indemnities paid.

4244 Creditors,

4245 Good faith reliance on
misrepresentation.

424.6 The contract.

4247 The application and policy.

Authority: Secs. 506, 516, 52 Stal. 73, as
amended, 77, as amended (7 U.S.C. 1506,
1516).

§ 424.1 Avallability of rice insurance.

Insurance shall be offered under the
provisions of this subpart on rice in
counties within limits prescribed by and
in accordance with the provisions of the

Federal Crop Insurance Act, as
amended. The counties shall be
designated by the Manager of the
Corporation from those approved by the
Board of Directors of the Corporation.
Before insurance is offered in any
county, there shall be published by
appendix to this part the names of the
counties in which rice insurance will be
offered.

§424.2 Premium rates, production
guarantees, coverage levels, and prices at
which indemnities shall be computed.

(a) The Manager shall establish
premium rates, production guarantees,
coverage levels, and prices at which
indemnities shall be computed for rice
which shall be shown on the county
actuarial table on file in the office for
the county and may be changed from
year to year.

(b) At the time the application for
insurance is made, the applicant shall
elect a coverage level and price at which
indemnities shall be computed from
among those levels and prices shown on
the actuarial table for the crop year.

§424.3 Public notice of indemnities paid.
The Corporation shall provide for
posting annually in each county at each
county courthouse a listing of the
indemnities paid in the county.

§ 424.4 Creditors.

An interest of a person in an insured
crop existing by virtue of a lien,
mortgage, garnishment, levy, execution,
bankruptey, or an involuntary transfer
shall not entitle the holder of the interest
to any benefit under the contract except
as provided in the policy.

§424.5 Good faith reiance on
misrepresentation.

Notwithstanding any other provision
of the rice insurance contract, whenever
(a) an insured person under a contract of
crop insurance entered into under these
regulations, as a result of a
misrepresentation or other erroneous
action or advice by an agent or
employee of the Corporation, (1) is
indebted to the Corporation for
additional premiums, or (2) has suffered
a loss to a crop which is not insured or
for which the insured person is not
entitled to an indemnity because of
failure to comply with the terms of the
insurance contract, but which the
insured person believed to be insured, or
believed the terms of the insurance
contract to have been complied with or
waived, and (b) the Board of Directors
of the Corporation, or the Manager in
cases involving not more than $20,000,
finds (1) that an agent or employee of
the Corporation did in fact make such
misrepresentation or take other

erroneous action or give erroneous
advice, (2] that said insured person
relied thereon in good faith, and (3) that
to require the payment of the additional
premiums or to deny such insured's
entitlement to the indemnity would not
be fair and equitable, such insured
person shall be granted relief the same
as if otherwise entitled thereto.

§424.6 The contract.

{a) The insurance contract shall
become effective upon the acceptance
by the Corporation of a duly executed
application for insurance on a form
prescribed by the Corporation. Such
acceptance shall be effective upon the
date the notice of acceptance is mailed
to the applicant. The contract shall
cover the rice crop as provided in the
policy. The contract shall consist of the
application, the policy, the attached
appendix, and the provisions of the
county actuarial table. Any changes
made in the contract shall not affect its
continuity from year to year. Copies of
forms referred to in the contract are
available at the office for the county.

§424.7 The application and policy.

(a) Application for insurance on a
form prescribed by the Corporation may
be made by any person to cover such
person's insurable share in the rice crop
as landlord, owner-operator, or tenant.
The application shall be submitted to
the Corporation at the office for the
county on or before the applicable
closing date on file in the office for the °
county.

(b) The Corpaoration reserves the right
to discontinue the acceptance of
applications in any county upon its
determination that the insurance risk
involved is excessive, and also, for the
same reason, to reject any individual
application. The Manager of the
Corporation is authorized in any crop
year to extend the closing date for
submitting applications or contract
changes in any county, by placing the
extended date on file in the office for the
county and publishing a notice in the
Federal Register upon the Manager's
determination that no adverse
selectivity will result during the period
of such extension: Provided, however,
That if adverse conditions should
develop during such period, the
Corporation will immediately
discontinue the acceptance of
applications.

(¢} In accordance with the provisions
governing changes in the contract
contained in policies issued under FCIC
regulations for the 1969 and succeeding
crop years, a contract in the form
provided for under this subpart will
come into effect as a continuation of a
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rice contact issued under such prior
regulations, without the filing of a new
application.

(d) The provisions of the application
and Rice Insurance Policy for the 1980
and succeeding crop years, and the
Appendix to the Rice Insurance Policy
are as follows:

U.S. Department of Agriculture

Application for 19— and Succeeding Crop
Years

Rice
Crop Insurance Contract

(Contract Number)

= (Identification Number)

V (Name and Address) (ZIP Code)

" (County) (State)

Type of Entity
Applicant is Over 18 Yes — No —

A. The applicant, subject to the provisions
of the regulations of the Federal Crop
Insurance Corporation (herein called
“Corporation”), hereby applies to the
Corporation for insurance on the applicant's
share in the rice seeded on insurable acreage
as shown on the county actuarial table for -
the above-stated county. The applicant elects
from the actuarial table the coverage level
and price at which indemnities shall be |
computed. THE PREMIUM RATES AND
PRODUCTION GUARANTEES SHALL BE
THOSE SHOWN ON THE APPLICABLE
COUNTY ACTUARIAL TABLE FILED IN
THE OFFICE FOR THE COUNTY FOR EACH
CROP YEAR.

Level Election Price Election

Example: For the 19— Crop Year Only
(100% Share)

Location/Farm No.

Guarantee Per Acre*

Premium Per Acre**

Practice

B. WHEN NOTICE OF ACCEPTANCE OF
THIS APPLICATION IS MAILED TO THE
APPLICANT BY THE CORPORATION, the
contract shall be in effect for the crop year
specified above, unless the time for
submitting applications has passed at the
time this application is filed, AND SHALL
CONTINUE FOR EACH SUCCEEDING CROP
YEAR UNTIL CANCELLED OR
TERMINATED as provided in the contract.
This accepted application, the following rice
insurance policy, the attached appendix, and
the provisions of the county actuarial table
showing the preduction guarantees, coverage
levels, premium rates, prices for computing
indemnities, insurable and uninsurable

*Your guarantee will be on a unit basis (acres x
per acre guarantee X share).

"*Your premium is subject to adjustment in
asccordance with section 5{c) of the policy.

acreage shall constitute the contract.
Additional information regarding contract
provisions cansbe found in the county
regulations folder on file in the office for the
county. No term or condition of the contract
shall be waived or changed except in wriling
by the Corporation.

(Code No./Witness to Signature)

(Signature of Applicant)

Matdl——=— = a9
Address of Office for County:

Phone.

Location of Farm Headquarters:

Phone

Rice Crop Insurance Palicy

Terms and Conditions
Subject to the provisions in the attached
appendix:

1. Causes of Loss. (a) Causes of loss
insured against. The insurance provided is
against unavoidable loss of production
resulting from adverse weather conditions
(excluding drought), insects, plant disease,
wildlife, earthquake or fire occurring within
the insurance period, subject to any
exceptions, exclusions or limitations with
respect to causes of loss shown on the
actuarial table.

(b) Causes of loss not insured against, The
contract shall not cover any loss of
production, as determined by the
Corporation, due to (1) application of saline
water, (2] the neglect or malfeasance of the
insured, any member of the insured's
household, the insured's tenants or
employees, (3) failure to follow recognized
good farming practices, {4) damage resulting
from the backing up of water by any
governmental or public utilities dam or
reservoir project, or (5) any cause not
specified as an insured cause in this policy as
limited by the actuarial table.

2. Crops and Acreage Insured. (a) The crop
insured shall be rice which is seeded for
harvest as grain and which is grown on
insured acreage and for which the actuarial
table shows a guarantee and premium rate
per acre,

(b) The acreage insured for each crop year
shall be that acreage seeded to rice on
insurable acreage as shown on the actuarial
table, and the insured's share therein as
reported by the insured or as determined by
the Corporation, whichever the Corporation
shall elect: Provided, That insurance shall not
attach or be considered to have attached, as
determined by the Corporation, to any
acreage (1) on which the rice was destroyed
for the purpose of conforming with any other
program administered by the United States
Department of Agriculture, (2) seeded to rice
for the two preceding crop years, (3) which is
destroyed and after such destruction it was
practical to reseed to rice and such acreage
was not reseeded, (4) initially seeded after
the date on file in the office for the county
which has been established by the
Corporation as being too late to initially seed

and expect a normal crop to be produced,; (5)
of a second crop fellowing a rice crop
harvested in the same calendar year, or (8)
seeded to a type or variety of rice not
established as adapted to the area or shown
as noninsurable on the actuarial table.

(c) Insurance may attach only by written
agreement with the Corperation on acreage -
which is seeded for the development or
production of hybrid seed or for experimental
purposes.

3. Responsibility of insured to repart
acreage and share. The insured shall submit
to the Corporation on a form prescribed by
the Corporation, a report showing (a} all
acreage of rice seeded in the county
(including a designation of any acreage to
which insurance does not attach) in which
the insured has a share and (b) the insured’s
share therein at the time of seeding. Such
report shall be submitted each year not later
than the acreage reporting date on file in the
office for the county.

4. Production guarantees, Coverage Levels
and Prices for Computing Indemnities. (a) For
each crop year of the contract, the production
guarantees, coverage levels, and prices at
which indemnities shall be computed shall be
those shown on the actuarial table.

(b) The production guarantee per acre shall
be reduced by the lesser of 5 cwt. or 20
percent for any unharvested acreage.

5. Annual Premium. (a) The annual
premium is earned and payable at the time of
seeding and the amount thereof shall be
determined by multiplying the insured
acreage times the applicable premium per
acre, times the insured's share at the time of
seeding, times the applicable premium
adjustment percentage in subsection (c) of
this section.

(b) For premium adjustment purposes, only
the years during which premiums were ‘
eamed shall be considered.

(c] The premium shall be adjusted as
shown in the following table: S
BILLING CODE 3410-08-M
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% ADJUSTMENTS FOR FAVORABLE CONTINUOUS INSURANCE EXPERIENCE

Numbers of Ysars Continuous Experience Through Previous Year

0|11 ]213 |4 718|910 11 12 15

or more
Loss Ratio 1/ Through o
Previous Grop Yesr Percentags Adjustm Current Crop Year

.00 - .20 100 85| 80| 80 75| 70| 70
21— .40 100 85| 85| 80 85| 80| BO| 75
A1 - 60 100 85| 95| 985 80 80| B85
51 = .80 100 85| 85| 85 85| 90| 80| ©0
.81 -1.09 100 1001100] 100 100{100[100{100

65

% ADJUSTMENTS FOR UNFAVORABLE INSURANCE EXPERIENCE

Number of Loss Years Through Previous Year 2/
oj112|3|4|6|6|7]|8]|8]10

1
%;&:l:&h&;/p‘rvher;ugh Percentage Adjustment Factor For Current Cr

op Year
1.10-1.18 100|100 (100|102 (104 (1061108 [110]112{114

1.20-1.39 100 {100 (100|104 1121116 |120(124
1.40 - 1.69 100 (100|100 1241132 (140
1.70 - 1.99 100 (100|100 132]142(152(162|172|182
200 - 2.49 100 100 {100 140|162 {164

176|188 {200 236
2.60 - 3.24 100|100 {100 134 |148|162 100204218 260
3.25-13.99 100 | 100

116
128132
148(156 | 164

1561721188204 | 220|236 i 284
4.00 - 4.99 100|100 146 {164 (182|200

6.00 - 65,89 100 |100

236|254 290 |300
152 |172(182 232 292300 |300

6.00 - Up 100 {100 1120 |136 [ 158 |180 {202 [224 | 246 | 268 | 290 {300 {300 {300

Loss Ratio means the ratio of ihdemnity(ies) paid to premium(s) earned.

Only the most recent 15 crop years will be used to determine the number of
“"Loss Years" (A crop year is determined to be & "Loss Year" when the amount
of indemnity for the year exceeds the premium for the year),

BILLING CODE 3410-08-C
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(d) Any amount of premium for an insured
crop which is unpaid on the day following the
termination date for indebtedness for such
crop shall be increased by a 9 percent service
fee, which increased amount shall be the
premium balance, and thereafter, at the end
of each 12-month period, 9 percent simple
interest shall-attach to any amount of the
premium balance which is unpaid: Provided,
When notice of loss has been timely filed by
the insured as provided in section 7 of this
policy. the service fee will not be charged and
the contractwill remain in force if the
premium is paid in full within 30 days after
the date of approval or denial of the claim for
indemnity; however, if any premium remains
unpaid after such date, the contract will
terminate and the amount of premium
outstanding shall be increased by a 9 percent
service fee, which increased amount shall be
the premium balance. If such premium
balance is not paid within 12 months
immediately following the termination date, 9
percent simple interest shall apply from the
termination date and each year thereafter to
any unpaid premium balance.

(e) Any unpaid amount due the
Corporation may be deducted from any
indemnity payable to the insured by the
Corporation or from any loan or payment to
the insured under any Act of Congress or
program administered by the U.S.

Department of Agriculture, when not
prohibited by law.

6. Insurance Period. Insurance on insured
acreage shall attach at the time the rice is
seeded and shall cease upon the earliest of
(a) final adjustment ofa loss, (b} combining,
threshing, or removal of the rice from the
field, (c) October 31 of the calendar year in
which rice is normally harvested, or (d) total
destruction of the insured rice crop.

7. Notice of Damage or Loss. (a) Any notice
of damage or loss shall be given promptly in
writing by the insured to the Corporation at
the office for the county.

(b) Notice shall be given promptly if, during
the period before harvest, the rice on any unit
is damaged to the extent that the insured
does not expect to further care for the crop or
harvest any part of it, or if the insured wants
the consent of the Corporation to put the
acreage to another use. No insured acreage
shall be put to another.use until the
Corporation has made an appraisal of the
potential production of such acreage and
consents in writing to such other use. Such
consent shall not be given until it is too late
or impractical to reseed to rice. Notice shall
also be given when such acreage has been
put to another use.

(c) In addition to the notices required in
subsection {b) of this section, if an indemnity
is to be claimed on any unit, the insured shall
give written notice thereof to the Corporation
at the office for the county not later than 30
days after the earliest of (1) the date harvest
is completed on the unit, (2) the calendar date
for the end of the insurance period, or (3) the
date the entire rice crop on the unit is
destroyed, as determined by the Corporation.
The Corporation reserves the right to provide
additional time if it determines there are
extenuating circumstances.

(d) Any insured acreage which is not to be
harvested and upon which an indemnity is to

be claimed shall be left intact until inspected
by the Corporation.

(e} The Corporation may reject any claim
for indemnity if any of the requirements of
this section are not met. :

8. Claim for Indemnity. (a) It shall be a
condition precedent to the payment of any
indemnity that the insured (1) establish the
total production of rice on the unit and that
any loss of production was directly caused by
one or more of the insured causes during the
insurance period for the crop year for which
the indemnity is claimed and (2) furnish any
other information regarding the manner and
extent of loss as may be required by the
Corporation.

(b) Indemnities shall be determined
separately for each unit. The amount of
indemnity for any unit shall be determined by
(1) multiplying the insured acreage of rice on
the unit by the applicable production
guarantee per acre, which product shall be
the production guarantee for the unit, {2)
subtracting therefrom the total production of
rice to be counted for the unit, (3) multiplying
the remainder by the applicable price for
compuling indemnities, and (4) multiplying
the result obtained in step (3) by the insured
share; Provided, That if the premium
computed on the insured acreage and share is
more than the premium computed on the
reported acreage and share, the amount of
indemnity shall be computed on the insured
acreage and share and then reduced
proportionately.

{c} The total production to be counted for a
unit shall be determined by the Corporation
and shall include all harvested and appraised
production.

{1) Mature production which grades No. 3
or better shall be reduced .12 percent for each
A percentage point of moisture in excess of
14.0 percent; and if, due to insurable causes,
the rough rice does not grade U.S. No. 3 or
better (determined in accordance with
Official Grain Standards of the United States)
with a milling yield per cwt. of 55 pounds of
heads for the short and medium grain
varieties and 48 pounds of heads for long
grain varieties (whole kernels) and 68 pounds
total milling yield (heads, second heads,
screenings and brewers), the number of
pounds of such rice to be counted shall be
adjusted by (i) dividing the value per pound
of the damaged rice (as determined by the
Corporation) by the market price per pound
at the nearest mill center for the same variety
of rough rice grading U.S. No. 3 with the
milling yields as stated above, and (ii)
multiplying the result thus obtained by the
number of pounds of production of such
damaged rice. The applicable price for No. 3
rice shall be the nearest mill center price on
the earlier of: the day the loss is adjusted or
the day the damaged rice was sold.

(2) Any production from volunteer rice
growing with the seeded rice crop shall be
counted as rice on a weight basis.

(3) Appraised production to be counted
shall include: (i) any appraisals by the
Corporation for potential production on
harvested acreage and for uninsured causes
and for poor farming practices, (ii) not less
than the applicable guarantee for any acreage
which is abandoned or put to another use
withoul prior written consent of the

Corporation or damaged solely by an
uninsured cause, and (iii) only the appraisal
in excess of the lesser of 5 cwt. or 20 percent
of the production guarantee for all other
unharvested acreage.

(d) The appraised potential production for
acreage for which consent has been given to
be put to another use shall be counted as
production in determining the amount of loss
under the contract. However, if consent is
given to put acreage to another use and the
Corporation determines that any such
acreage (1) is not put to another use, (2) is
harvested, or (3) is further damaged by an
insured cause before the acreage is put to
another use, the indemnity for the unit shall
be determined without regard to such
appraisal and consent.

9. Misrepresentation and Fraud. The
corporation may void the contract without
affecting the insured’s liability for premiums
or waiving any right, including the right to
collect any unpaid premiums if, at any time,
the insured has concealed or misrepresented
any material fact or committed any fraud
relating to the contract, and such voidance
shall be effective as of the beginning of the
crop year with respect to which such act or
omission occurred.

10. Transfer of Insured Share. If the insured
transfers any part of the insured share during
the crop year, protection will continue to be
provided according to the provisions of the
contract to the transferee for such crop year
on the transferred share, and the transferee
shall have the same rights and
responsibilities under the contract as the
original insured for the current crop year.
Any transfer shall be made on an approved
form.

11. Records and Access to Farm. The
insured shall keep or cause to be kept for two
years after the time of loss, records of the
harvesting, storage, shipments, sale or other
disposition of all rice produced on each unit
including separate records showing the same
information for production from any
uninsured acreage. Any persons designated
by the Corporation shall have access to such
records and the farm for purposes related to
the contract.

12. Life of Contract: Cancellation and
Termination. (a) The contract shall be in
effect for the crop year specified on the
application and may not be canceled for such
crop year. Thereafter, either party may cancel
the insurance for any crop year by giving a
signed notice to the other on or before the
cancellation date preceding such crop year.

(b) Except as provided in section 5(d) of
this policy, the contract will terminate as to
any crop year if any amount due the
Corporation under this contract is not paid en
or before the termination date for
indebtedness preceding such crop year:
Provided, That date of payment for premium
(1) if deducted from an indemnity claim shall
be the date the insured signs such claim or (2)
if deducted from payment under another
program administered by the U.S.
Department of Agriculture shall be the date
such payment was approved.

(¢) Following are the cancellation and
termination dates:
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G i T ion date
date for indebtedness

Dec. 31 Mar. 31.

(d) In the absence of & notice from the
insured to cancel, and subject to the
provisions of subsections (a), (b), and (c) of
this section, and section 7 of the Appendix,
the contract shall continue in force for each
succeeding crop year.

Appendix (Additional Terms and Conditions)

1. Meaning of Terms. For the purposes of
rice crop insurance:

(a) “Actuarial table” means the forms and
related material for the crop year approved
by the Corporation which are on file for
public inspection in the office for the county,
and which show the production guarantees,
coverage levels, premium rates, prices for
computing indemnities, insurable and
uninsurable acreage, and related information
regarding rice insurance in the county.

(b) “County" means the county shown on
the application and any additional land
located in a local producing area bordering
on the county, as shown on the actuarial
table.

{c) “Crop year" means the period within
which the rice crop is normally grown and
shall be designated by the calendar year in
which the rice crop is normally harvested.

(d) “Harvest" means the severance of
mature rice from the land for combining or
threshing.

(e) “Insurable acreage' means the land
classified as insurable by the Corporation
and shown as such on the county actuarial
table.

(f) “Insured” means the person who
submitted the application accepted by the
Corporation.

(g) “Mill center” means any location in
which two or more mills are engaged in
milling rough rice.

(h) “Office for the county" means the
Corporation’s office serving the county
shown on the application for insurance or
such office as may be designated by the
Corporation.

(i) “Person" means an individual,
partnership, association, corporation, estate,
trust, or other business enterprise or legal
entity, and wherever applicable, a State, a
political subdivision of a State, or any agency
thereof.

(j) “Share" means the interest of the
insured as landlord, owner-operator, or
tenant in the insured rice crop at the time of
seeding as reported by the insured or as
determined by the Corporation, whichever
the Corporation shall elect, and no other
share shall be deemed to be insured:
Provided, That for the purpose of determining
the amount of indemnity, the insured share
shall not exceed the insured's share at the
earliest of (1) the date of beginning of harvest
on the unit, (2) the calendar date for the end
of the insurance period, or (3) the date the
entire crop on the unit is destroyed, as
determined by the Corporation.

(k) “Tenant” means a person who rents
land from another person for a share of the
rice crop or proceeds therefrom.

(1) “Unit" means all insurable acreage of
rice in the county on the date of seeding for
the crop year (1) in which the insured has a
100 percent share, or (2) which is owned by
one entity and operated by another entity on
a share basis. Land rented for cash, a fixed
commodity payment, or any consideration
other than a share in the rice crop on such
land shall be considered as owned by the
lessee. Land which would otherwise be one
unit may be divided according to applicable
guidelines on file in the office for the county
or by written agreement between the
Corporation and the insured. The Corporation
shall determine units as herein defined when
adjusting a loss, notwithstanding what is
shown on the acreage report, and has the
right to consider any acreage and share
reported by or for the insured's spouse or
child or any member of the insured’s
household to be the bona fide share of the

insured or any other person having the bona *

fide share.

2. Acreage Insured. (a) The Corporation
reserves the right to limit the insured acreage
of rice to any acreage limitations established
under any Act of Congress, provided the
insured is so notified in writing prior to the
seeding of rice.

(b) If the insured does not submit an
acreage report on or before the acreage
reporting date on file in the office for the
county, the Corporation may elect to
determine by units the insured acreage and
share or declare the insured acreage on any
unit(s) to be “zero”. If the insured does not
have a share in any insured acreage in the
county for any year, the insured shall submit
a report so indicating. Any acreage report
submitted by the insured may be revised only
upon approval of the Corporation.

3. Irrigated acreage. (a) Where the
actuarial table provides for insurance on an
irrigated practice, the insured shall report as
irrigated only the acreage for which the
insured has adequate facilities and water to
carry out a good irrigation practice at the
time of planting,

(b) Where irrigated acreage is insurable,
any loss of production caused by failure to
carry out a good irrigation practice, except
failure of the water supply from an
unavoidable cause occurring after the
beginning of planting, as determined by the
corporation, shall be considered as due to an
uninsured cause. The failure or breakdown of
irrigation equipment of facilities shall not be
considered as a failure of the water supply
from an unavoidable cause.

4. Annual Premium. {a) If there is no break
in the continuity of participation, any
premium adjustment applicable under section
5 of the policy shall be transferred to (1) the
contract of the insured’s estate or surviving
spouse in case of death of the insured, (2) the
contract of the person who succeeds the
insured if such person had previously
participated in the farming operation, or (3)
the contract of the same insured who stops
farming in one county and starts farming in
another county.

(b) If there is a break in the continuity of
participation, any reduction in premium
earned under section 5 of the policy shall not
thereafter apply; however, any previous
unfavorable insurance experience shall be

considered in premium computation
following a break in continuity.

5. Claim for and Payment of Indemnity. (a)
Any claim for indemnity on a unit shall be
submitted to the Corporation on a form
prescribed by the Corporation.

(b) In determining the total production to
be counted for each unit, production from
units on which the production has been
commingled will be allocated to such units in
proportion to the liability on each unil.

(c) There shall be no abandonment to the
Corporation of any insured rice acreage.

(d) In the event that any claim for
indemnity under the provisions of the
contract is denied by the Corporation, an
action on such claim may be brought against
the Corporation under the provisions of 7
U.S.C. 1508(c); Provided, That the same is
brought within one year after the date notice
of denial of the claim is mailed to and
received by the insured.

(e) Any indemnity will be payable within
30 days after a claim for indemnity is
approved by the Corporation. However, in no
event shall the Corporation be liable for
interest or damages in connection with any
claim for indemnity whether such claim be
approved or disapproved by the Corporation.

(f) If the insured is an individual who dies,
disappears, or is judicially declared
incompetent, or the insured is an entity other
than an individual and such entity is
dissolved after the rice is seeded for any crop
year, any indemnity will be paid to the
person(s) the Corporation determines to be
beneficially entitled thereto.

(g) The Corporation reserves the right to
reject any claim for indemnity if any of the
requirements of this section or section 8 of
the policy are not met and the Corporation
determines that the amount of loss cannot be
satisfactorily determined.

6. Subrogation. The insured (including any
assignee or transferee) assigns to the
Corporation all rights of recovery against any
person for loss or damage to the extent that
payment hereunder is made by the
Corporation. The Corporation thereafter shall
execute all papersirequired and take
appropriate action as may be necessary to
secure such rights.

7. Termination of the Contract. (a) The
contract shall terminate if no premium is
earned for five consecutive years.

(b) If the insured is an individual who dies
or is judicially declared incompetent, or the
insured entity is other than an individual and
such entity is dissolved, the contract shall
terminate as of the date of death, judicial
declaration, or dissolution: however, if such
event occurs after insurance attaches for any
crop year, the contract shall continue in force
through such crop year and terminate at the
end thereof. Death of a partner in a
partnership shall dissolve the partnership
unless the partnership agreement provides
otherwise, If two or more persons having a
joint interest are insured jointly, death of one
of the persons shall dissolve the joint entity.

8. Coverage Level and Price Election. (a). If
the insured has not elected on the application
a coverage level and price at which
indemnities shall be computed from among
those shown on the actuarial table, the
coverage level and price election which shall
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be applicable under the contract, and which
the insured shall be deemed to have elected,
shall be as provided on the actuarial table for
such purposes.

(b) The insured may, with the consent of
the Corporation, change the coverage level
and price election for any crop year on or
before the closing date for submitting
applications for that crop year.

9. Assignment of Indemnity. Upon approval
of a form prescribed by the Corporation, the
insured may assign to another party the right
to an indemnity for the crop year and such
assignee shall have the right to submit the
loss notices and forms as required by the
contract,

10. Contract Changes. The Corporation
reserves the right to change any terms and
nrovisions of the contract from year to year.
Any changes shall be mailed to the insured or
placed on file and made available for public
inspection in the office for the county at least
15 days prior to the cancellation date
preceding the crop year for which the
changes ate to become effective, and such
mailing or filing shall constitute notice to the
insured. Acceptance of any changes will be
conclusively presumed in the absence of any
notice from the-insured to cancel the contract
as provided in section 12 of the policy.

Appendix “B”

Counties Designated for Rice Crop
Insurance—7 CFR 424

In accordance with the provisions of 7
CFR 424.1, the following counties are
designated for rice crop insurance:

Arkansas

Jackson
Jefferson
Lonoke
Monroe
Poinsett
Prairie

St. Francis
Woodruff

Arkansas
Ashley
Chicot
Clay
Craighead
Crittenden
Cross
Desha
Greene

California

Sutter
Yolo

Colusa
Sacramento

Louisiana

Lafayette
Morehouse
St. Landry
Vermilion

Acadia
Calcasieu
Evangeline
Jefferson Davis

Mississippi

Bolivar
Leflore

Washington

Texas

Brazoria Matagorda
Fort Bend Wharton

These regulations have been reviewed
under the USDA criteria established to
implement Executive Order No. 12044,
"Improving Government Regulations." A
determination has been made that this
action should not be classified
“significant” under those criteria. A
Final Impact Statement has been
prepared and is available from Peter F.
Cole, Secretary, Federal Crop Insurance

Corporation, Room 4088, South Building,
U.S. Department of Agriculture,

" Washington, D.C. 20250.

Note.—The reporting requirements
contained herein have been approved by the
Office of Management and Budget in
accordance with the Federal Reports Act of
1942, and OMB Circular No. A—40.

Dated: November 186, 1979.

James D. Deal,

Manager.

|FR Doc. 79-36145 Filed 11-23-79; 8:45 am)
BILLING CODE 3410-08-M

7 CFR Part 428

Sunflower Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation.

ACTION: Final rule.

SUMMARY: This rule prescribes
procedures for insuring sunflower crops
effective with the 1980 crop year. The
rule combines provisions from previous
regulations for insuring sunflowers in a
shorter, clearer, and more simplified
document which will make the program
more effective administratively. This
rule is promulgated under the authority
contained in the Federal Crop Insurance
Act, as amended.

EFFECTIVE DATE: November 286, 1979.
FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C. 20250,
telephone 202-447-3325.
SUPPLEMENTARY INFORMATION: The
Federal Crop Insurance Corporation
(FCIC) published a notice of proposed
rulemaking in the Federal Register on
July 31, 1979 (44 FR 45861), outlining
prescribed procedures for insuring
sunflower crops effective with the 1980
crop year. In the notice, FCIC, under the
authority contained in the Federal Crop
Insurance Act, as amended (7 U.S.C.
1501 et seq.), proposed that a new Part
428 of Chapter IV in Title 7 of the Code
of Federal Regulations be established to
prescribe procedures for insuring
sunflower crops effective with the 1980
crop year to be known as 7 CFR Part 428
Sunflower Crop Insurance.

All previous regulations applicable to
insuring sunflower crops, as found in 7
CFR 401.101-401.111, and 401.152, are
not applicable to 1980 and succeeding
sunflower crops but remain in effect for
FCIC sunflower insurance policies
issued for the crop years prior to 1980.

It has been determined that combining
all previous regulations for insuring
sunflower crops into one shortened,

simplified, and clearer regulation would
be more effective administratively.

In addition, 7 CFR Part 428 provides
(1) for a Premium Adjustment Table
which replaces the current premium
discount provisions and includes a
maximum 50 percent reduction for good
insurance experience as well as
premium increases for unfavorable
experience, on an individual contract
basis, (2) for a minimum appraisal of 50
percent of the applicable guarantee for
acreage released and planted to another
insurable crop, (3) that any premium not
paid by the termination date will be
increased by a 9 percent service fee with
a 9 percent simple interest charge
applying to any unpaid balances at the
end of each subsequent 12-month period
thereafter, (4) that the time period for
submitting a notice of loss be extended
from 15 days to 30 days, (5) that the 60-
day time period for filing a claim be
eliminated, (6) that three coverage level
options be offered in each county, (7)
that the Actuarial Table shall provide
the level which will be applicable to a
contract unless a different level is
selected by the insured and the
conversion level will be the one closest
to the present percent level offered in
each county, (8) for an increase in the
limitation from $5,000 to $20,000 in those
cases involving good faith reliance on
mispresentation, as found in 7 CFR Part
428.5 of these regulations, wherein the
Manager of the Corporation is
authorized to take action to grant relief,
(9) that the three year rotation
requirement for insurability for acreage
planted to sunflowers be reduced to two
years, and (10) that the production
guarantee will now be shown on a
harvested basis with a reduction of the
lesser of 100 pounds or 20 percent of the
guarantee for any unharvested acreage.

The Sunflower Crop Insurance
regulations provide a December 31
cancellation date for all sunflower
producing counties. These regulations,
and any amendments thereto, must be
placed on file in the Corporation’s office
for the county in which the insurance is
available not later than 15 days prior to
the cancellation date, in order to afford
farmers an opportunity to examine them
before the cancellation date of
December 31, 1979, before they become
effective for the 1980 crop year.

Under the provisions of Executive
Order No. 12044, and the Administrative
Procedure Act (5 U.S.C. 553(b) and (c)),
the public was given an opportunity to
submit written comments, data, and
views on the proposed regulations, but
none were received.

Therefore, with the exception of minor
and nonsubstantive corrections to
language, the regulations as contained in




67356

Federal Register / Vol. 44, No. 228 /| Monday, November 26, 1979 / Rules and Regulations

the proposed rule are hereby issued as a
final rule to be in effect starting with the
1980 crop year.

In addition, there is hereby added to
the final rule an Appendix “B"”, which
lists the counties where sunflower crop
insurance is available in accordance
with the provisions of 7 CFR § 428.1
outlined below which state in part that
before insurance is offered in any
county there shall be published by
appendix to this part the names of the
counties in which such insurance shall
be offered.

Inasmuch as the publication of the list
of counties and crops insured by the
Federal Crop Insurance Corporation as
contained in Appendix “B" merely
provides guidance for the general public
and has no effect on the provisions of
the insurance plan, the Corporation has
determined that compliance with the
procedure for notice and public
participation in the proposed rulemaking
process would be impracticable,
unnecessary, and contrary to the public
interest. Therefore, Appendix “B" is
issued without compliance with such
procedure,

Final Rule

§401.152 [Reserved]

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seg.),
the Federal Crop Insurance Corporation
hereby deletes and reserves 7 CFR
401.152, with the provisions as contained
therein remaining in effect for FCIC
insurance policies issued for crop years
prior to 1980, and issues a new Part 428
in Chapter IV of Title 7 of the Code of
Federal Regulations (7 CFR Part 428) to
be known as the Sunflower Crop
Insurance Regulations, which shall
remain in effect, until amended or
superseded, for the 1980 and succeeding
crop years, to read as follows:

PART 428—SUNFLOWER SEED CROP
INSURANCE

Subpart—Regulations for the 1980 and
Succeeding Crop Years

Sec.

428.1 Availability of Sunflower Seed
Insurance.

428.2 Premium rates, production guarantees,
coverage levels, and prices at which
indemnities shall be computed.

428.3 Public notice of indemnities paid.

428.4 Creditors.

428.5 Good faith reliance on
misrepresentation.

4286 The contract.

428.7 The application and policy.

Authority: Secs. 506, 516, 52 Stat. 73, as

amended, 77, as amended (7 U.S.C. 1508,

15186).

§428.1 Availability of sunflower seed
insurance.

Insurance shall be offered under the
provisions of this subpart on sunflower
seed in counties within limits prescribed
by and in accordance with the
provisions of the Federal Crop Insurance
Act, as amended. The counties shall be
designated by the Manager of the
Corporation from those approved by the
Board of Directors of the Corporation.
Before insurance is offered in any
county, there shall be published by
appendix to this part the names of the
counties in which sunflower seed
insurance will be offered.

§428.2 Premium rates, production
guarantees, coverage levels, and prices at
which indemnities shall be computed.

(a) The Manager shall establish
premium rates, production guarantees,
coverage levels, and prices at which
indemnities shall be computed for
sunflower seed which shall be shown on
the county actuarial table on file in the
office for the county and may be
changed from year to year.

(b) At the time the application for
insurance is made, the applicant shall
elect a coverage level and price at which
indemnities shall be computed from
among those levels and prices shown on
the actuarial table for the crop year.

§ 428.3 Public notice of indemnities paid.
The Corporation shall provide for
posting annually in each county at each
county courthouse a listing of the
indemnities paid in the county.

§ 428.4 Creditors.

An interest of a person in an insured
crop existing by virtue of a lien,
mortgage, garnishment, levy, execution,
bankruptcy, or an involuntary transfer
shall not entitle the holder of the interest
to any benefit under the contract except
as provided in the policy.

§ 428.5 Good faith reliance on
misrepresentation.

Notwithstanding any other provision
of the sunflower seed insurance
contract, whenever (a) an insured
person under a contract of crop
insurance entered into under these
regulations, as a result of a
misrepresentation or other erroneous
action or advice by an agent or
employee of the Corporation, [1) is
indebted to the Corporation for
additional premiums, or (2) has suffered
a loss to a crop which is not insured or
for which the insured person is not
entitled to an indemnity because of
failure to comply with the terms of the
insurance contract, but which the
insured person believed to be insured, or
believed the terms of the insurance

contract to have been complied with or
waived, and (b) the Board of Directors
of the Corporation, or the Manager in
cases involving not more than $20,000,
finds (1) that an agent or employee of
the Corporation did in fact make such
misrepresentation or take other
erroneous action or give erroneous
advice, (2) that said insured person
relied thereon in good faith, and (3) that
to require the payment of the additional
premiums or to deny such insured’s
entitlement to the indemnity would not
be fair and equitable, such insured
person shall be granted relief the same
as if otherwise entitled thereto.

§428.6 The contract.

{a) The insurance contract shall
become effective upon the acceptance
by the Corporation of a duly executed
application for insurance on a form
prescribed by the Corporation. Such
acceptance shall be effective upon the
date the notice of acceptance is mailed
to the applicant. The contract shall
cover the sunflower seed crop as
provided in the policy. The contract
shall consist of the application, the
policy, the attached appendix, and the
provisions of the county actuarial table.
Any changes made in the contract shall
not affect its continuity from year to
year. Copies of forms referred to in the
contract are available at the office for
the county.

§ 428.7 The application and policy.

(a) Application for insurance on a
form prescribed by the Corporation may
be made by any person to cover such
person's insurable share in the
sunflower seed crop as landlord, owner-
operator, or tenant. The application
shall be submitted to the Corporation at
the office for the county on or before the
applicable closing date on file in the
office for the county.

(b) The Corporation reserves the right
to discontinue the acceptance of
applications in any county upon its
determination that the insurance risk
involved is excessive, and also, for the
same reason, to reject any individual
application. The Manager of the
Corporation is authorized in any crop
year to extend the closing date for
submitting applications or contract
changes in any county, by placing the
extended date on file in the office for the
county and publishing a notice in the
Federal Register upon the Manager's
determination that no adverse
selectivity will result during the period
of such extension: Provided, however,
That if adverse conditions should
develop during such period, the
Corporation will immediately
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discontinue the acceptance of
applications,

(c) In accordance with the provisions
governing changes in the contract
contained in policies issued under FCIC
regulations for 1969 and succeeding crop
vears, a contract in the form provided
for under this subpart will come into
effect as a continuation of a sunflower
contract issued under such prior
regulations, without the filing of a new
application.

(d) The provisions of the application
and Sunflower Seed Insurance Policy for
the 1980 and succeeding crop years, and
the Appendix to the Sunflower Seed
Insurance Policy are as follows:

U.S. Department of Agrlculturo‘

Federal Crop Insurance Corpoilation

Application for 19— and Succeeding Crop
Years

Sunflower

Crop Insurance Contract

(Contract Number)

(Identification Number)

(Name and Address) (Zip Code)
4(:<uxnt¥] (State)

Type of Entity

Applicant Is Over 18 Yes—  No—

A. The applicant, subject to the provisions
of the regulations of the Federal Crop
Insurance Corporation (herein called
“Corporation”), hereby applies to the
Corporation for insurance on the applicant's
share in the sunflowers planted on insurable
acreage as shown on the county actuarial
table for the above-stated county. The
applicant elects from the actuarial table the
coverage level and price at which indemnities
shall be computed. THE PREMIUM RATES
AND PRODUCTION GUARANTEES SHALL
BE THOSE SHOWN ON THE APPLICABLE
COUNTY ACTUARIAL TABLE FILED IN
IHE OFFICE FOR THE COUNTY FOR EACH
CROP YEAR. LEVEL ELECTION———PRICE
ELECTION—— =«

Example: for the 19— Crop Year Only (100

Percent Share)
Location/ Guarantee Premium  Practice
larm No. peracre* peracre**

“Your guarantee will be on a unit basis (acres x per acre
guarantee x share).

“*Your premium Is subject to adjustment in accordance
with section 5(c) of the policy.

B. WHEN NOTICE OF ACCEPTANCE OF
THIS APPLICATION IS MAILED TO THE
APPLICANT BY THE CORPORATION, the
contract shall be in effect for the crop year

specified above, unless the time for
submitting applications has passed at the
time this application is filed, AND SHALL
CONTINUE FOR EACH SUCCEEDING CROP
YEAR UNTIL CANCELED OR TERMINATED
as provided in the contract. This accepted
application, the following'sunflower
insurance policy, the attached appendix; and
the provisions of the county actuarial table
showing the production guarantees, coverage
levels, premium rates, prices for computing
indemnities, and insurable and uninsurable
acreage shall constitute the contract.
Additional information regarding contract
provisions can be found in the county
regulations folder on file in the office for the
county. No term or condition of the contract
shall be waived or changed except in writing
by the Corporation.

(Code No./Witness to Signature)

(Signature of Applicant)
(Date) . 10—
Address of Office for County:

Phone
Location of Farm Headquarters:

Phone

_ Sunflower Crop Insurance Policy

Terms and Conditions

Subject to the provisions in the attached
appendix:

1. Causes of Loss. (a) Causes of loss
insured against. The insurance provided is
against unavoidable loss of production
resulting from adverse weather conditions,
insects, plant disease, wildlife, earthquake or
fire occurring within the insurance period,
subject to any exceptions, exclusions or
limitations with respect to causes of loss
shown on the actuarial table.

(b) Causes of loss not insured against, The
contract shall not cover any loss of
production, as determined by the
Corporation, due to (1) the neglect or
malfeasance of the insured, any member of
the insured’s household, the insured's tenants
or employees, (2) failure to follow recognized
good farming practices, (3) damage resulting
from the backing up of water by any
governmental or public utilities dam or
reservoir project, or (4) any cause not
specified as an insured cause in this policy as
limited by the actuarial table.

2. Crop and Acreage Insured. (a) The crop
insured shall be sunflower seed (hereinafter
referred to as “sunflowers”) which is initially
planted for harvest as sunflowers and which
is grown on insured acreage and for which
the actuarial table shows a guarantee and
premium rate per acre.

(b) The acreage insured for each crop year
shall be that acreage planted to sunflowers
on insurable acreage as shown on the
actuarial table, and the insured's share
therein as reported by the insured or as
determined by the Corporation, whichever
the Corporation shall elect: Provided, That

insurance shall not attach or be considered to
have attached, as determined by the
Corporation, to any acreage (1) where
premium rates are established by farming
practices on the actuarial table, and the
farming practices carried out on any acreage
are not among those for which a premium
rate has been established, (2) not reported for
insurance as provided in section 3 if such
acreage is irrigated and an irrigated practice
is not provided for such acreage on the
actuarial table, (3) which is destroyed and
after such destruction it was practical to
replant to sunflowers and such acreage was
not replanted, (4) which are not planted in
rows far enough apart to permit cultivation
with a row cultivator as determined by the
Corporation, (5) initially planted after the
date on file in the office for the county which
has been established by the Corporation as
being too late to initially plant and expect a
normal crop to be produced, (6) of volunteer
sunflowers, (7) planted to a type or variety of
sunflowers not established as adapted to the
area or shown as noninsurable on the
actuarial table, or (8) on which sunflowers,
potatoes, dry beans, soybeans, rape, or
mustard have been grown the preceding crop
year,

(c) Insurance may attach only by written
agreement with the Corporation on acreage
which is planted for the development or
production of hybrid seed or for experimental
purposes.

3. Responsibility of Insured to Report
Acreage and Share. The insured shall submit
to the Corporation on a form prescribed by
the Corporation, a report showing (a) all
acreage of sunflowers planted in the county
(including a designation of any acreage to
which insurance does not attach) in which
the insured has a share and (b) the insured's
share therein at the time of planting. Such
report shall be submitted each year not later
than the acreage reporting date on file in the
office for the county.

4. Production Guarantees, Coverage Levels,
and Prices for Computing Indemnities. (a) For
each crop year of the contract, the production
guarantees, coverage levels, and prices at
which indemnities shall be computed shall be
those shown on the actuarial table.

(b) The production guarantee per acre shall
be reduced by the lesser of 100 pounds or 20
percent for any unharvested acreage.

5. Annual Premium. (a) The annual
premium is earned and payable at the time of
planting and the amount thereof shall be
determined by multiplying the insured
acreage times the applicable premium per
acre, times the insured's share at the time of
planting, times the applicable premium
adjustment percentage in subsection (c) of
this section.

(b) For premium adjustment purposes, only
the years during which premiums were
earned shall be considered.

(c) The premium shall be adjusted as
shown in the following table:

BILLING CODE 3410-08-M
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% ADJUSTMENTS FOR FAVORABLE CONTINUOUS INSURANCE EXPERIENCE

Numbers of Yaars Continuous Experience Through Previous Year

0112|314 5667|8898 10|11 12{ 13| 14{ 15
or more

},:’:i:::g%v’e';”gh Percentage Adjustment Factor For Current Crop Year
.00 - .20 100) 95| 95| 80| 90| BS| BO| 75| 70| 70| 65| 65| 60| 60| 65| 50
21 = .40 1001100| 95| 95| 90| 90| 80| 85| 80| BO| 75| 76| 70| 70| 65| 60
41 - .60 1001100| 85| 85| 95| 85( 85{ 90| 90| 80| 85| 85| 80| 80| 75| 70
£1 - .80 100]100] 95| 95| 85| 95| 85| 85| 80| 90| 20| 90| &s| 85| 85| 80
.81 - 1.09 160 1100]1001100{100 {100{100{100]| 100} 100|100 |100{ 100} 100|100| 100

% ADJUSTMENTS FOR UNFAVORABLE INSURANCE EXPERIENCE
Number of Loss Years Through Previous Year 2/

Oj1]2|3|14|6|6]|7]|8]89]|10]11] 12| 13| 14| 15

%;‘:‘:::'&%LTY"S,UQP' Percentage Adjustment Factor For Current Crop Year
1.10-1.19 100 1100|100 11021104 106|108 {110[112|114|116 [118]120] 1221124 ] 126
1.20 - 139 100|100 (100 (104 {108 [112|116(120(124 128|132 {136 (140|144 | 148]152
1.40 - 1.63 100|100 (100|108 | 116 [124]132[140{ 148|156 |164 (172|180 188|196 | 204
1.70 - 1.99 100 (100|100 |112{122 1132|142 (152{162{172|182{192|202{212|222|232
200 = 2.49 100 (100|100 (116 {128 (140|152 |164 (176|188 |200 {212]{224 | 236|248 | 260
250 -3.24 100|100 {100 {120(134 (148{162176|190{204 |218 |232 2456|260 274 {288
3.25-3.99 100|100 {105 (124|140 156|172 188|204 | 220|236 {252 (268 | 284 | 300 |300
4.00 - 4.99 1001100 (110|128 {1456 {164 182 |200|218|236 | 254 [272]290|300]300|300
6.00 - 599 100 1100|115 132|152 |172192 (212232252 |272 (282|300 {300|300 {300
6.00 - Up 100 100 {120 {136 | 158 180|202 {224 | 246 | 268 | 280 {300 {300 |300 {320 {300

1/

1/ Loss Ratio means the ratio of indemnity(ies) paid to premium(s) earned.

Only the most recent 15 crop years will be used to determine the pumber of

"Loss Years" (A crop year is determined to be a “Loss Year" when the amount
of iodemnity for the year exceeds the premium for the yean),
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(d) Any amount of premium for an insured
crop which is unpaid on the day following the
ermination date for indebtedness for such
crop shall be increased by a 9 percent servicé
{ee, which increased amount shall be the
premium balance, and thereafter, at the end
of each 12-month period, 9 percent simple
interest shall attach to any amount of the
premium balance which is unpaid: Provided,
When notice of loss has been timely filed by
the insured as provided in section 7 of this
policy, the service fee will not be charged and
the contract will remain in force if the
premium is paid in full within 30 days after
the date of approval or denial of the claim for
indemnity; however, if any premium remains
unpaid after such date, the contract will
terminate and the amount of premium
outstanding shall be increased by a 9 percent
service fee, which increased amount shall be
the premium balance. If such premium
balance is not paid within 12 months
immediately following the termination date, 8
percent simple interest shall apply from the
termination date and each year thereafter to
any unpaid premium balance.

(e) Any unpaid amount due the
Corporation may be deducted from any
indemnity payable to the insured by the
Corporation or from any loan or payment to
the insured under any Act of Congress or
program administered by the U.S.

Department of Agriculture, when not
prohibited by law.

6. Insurance Period. Insurance on insured
acreage shall attach at the time the
sunflowers are planted and shall cease upon
the earliest of {a) final adjustment of a loss,
[b) combining, threshing, or removal of the
sunflowers from the field, {c) November 30 of
the calendar year in which sunflowers are
normally harvested, or {d) total destruction of
the insured sunflower crop.

7. Notice of Damage or Loss. (a) Any notice
of damage or loss shall be given promptly in
writing by the insured to the Corporation at
the office for the county.

{b) Notice shall be given promptly if, during
the period before harvest, the sunflowers on
any unit are damaged to the extent that the
insured does not expect to further care for the
crop or harvest any part of it, or if the insured
wants the consent of the Corporation to put
the acreage to another use. No insured
acreage shall be put to another use until the
Corporation has made an appraisal of the
potential production of such acreage and
consents in writing to such other use. Such
consent shall not be given until it is too late
or impractical to replant to sunflowers.

Notice shall also be given when such acreage
has been put to another use.

(c) In addition to the notices required in
subsection {b) of this section, if an indemnity
is to be claimed on any unit, the insured shall
give written notice thereof to the Corporation
at the office for the county not later than 30
days after the earliest of (1) the date harvest
is completed on the unit, (2) the calendar date
for the end of the insurance period, or (3) the
date the entire sunflower crop on the unit is
destroyed, as determined by the Corporation.
The Corporation reserves the right to provide
additional time if it determines there are
extenuating circumstances.

(d) Any insured acreage which is not to be
harvested and upon which an indemnity is to

be claimed shall be left intact until inspected
by the Corporation.

(e} The Corporation may reject any claim
for indemnity if any of the requirements of
this section are not met,

8. Claim for Indemnity. (a) It shall be a
condition precedent to the payment of any
indemnity that the insured (1) establish the
total production of sunflowers on the unit and
that any loss of production was directly
caused by one or more of the insured causes
during the insurance period for the crop year
for which the indemnity is claimed and (2)
furnish any other information regarding the
manner and extent of loss as may be required
by the Corporation.

(b) Indemnities shall be determined
separately for each unit. The amount of
indemnity for any unit shall be determined by
(1) multiplying the insured-acreage of
sunflowers on the unit by the applicable
production guarantee per acre, which product
shall be the production guarantee for the unit,
(2) subtracting therefrom the total production
of sunflowers to be counted for the unit, {3)
mutliplying the remainder by the applicable
price for computing indemnities, and (4)
multiplying the result obtained in step (3) by
the insured share: Provided, That if the
premium computed on the insured acreage
and share is more than the premium
computed on the reported acreage and share,
the amount of indemnity shall be computed
on the insured acreage and share and then
reduced proportionately.

(¢) The total production to be counted for a
unit shall be determined by the Corporation
and shall include all harvested and appraised
production.

(1) Mature production which grades No. 2
or better shall be reduced .12 percent for each
-1 percentage point of moisture in excess of
12.0 percent; and if, due to insurable causes,
any sunflowers do not grade No. 2 or better,
as defined by the North Dakota Grain
Inspection Service Incorporated, on the basis
of test weight or seed damage; the production
shall be adjusted by (i) dividing the value per
pound of the damaged sunflowers (as
determined by the Corporation) by the price
per pound of No. 2 sunflowers and (ii)
multiplying the result by the number of
pounds of such sunflowers. The applicable
price for No. 2 sunflowers shall be the local
market price on the earlier of: the day the
loss is adjusted or the day the damaged
sunflowers were sold.

(2) Any harvested production from
volunteer corps growing with the planted
sunflower crop on acreage which the
Corporation has not given consent to be put
to another use shall be counted as sunflowers
on a weight basis,

(3) Appraised production to be counted
shall include: (i) greater of the appraised
production or 50 percent of the applicable
guarantee for any acreage which, with the
consent of the Corporation, is planted before
sunflower harvest becomes general in the .
current crop year to any other crop insurable
on such acreage (excluding any crop(s)
maturing for harvest in the following
calendar year), (ii) any appraisals by the
Corporation for potential production on
harvested acreage and for uninsured causes
and poor farming practices, (iii) not less than

the applicable guarantee for any acreage
which is abandoned or put to another use
without prior written consent of the
Corporation or damaged solely by an
uninsured cause, and (iv) only the appraisal
in excess of the lesser of 100 pounds per acre
or 20 percent of the production guarantee for
all other unharvested acreage.

(d) The appraised potential production for
acreage for which consent has been given to
be put to another use shall be counted as
production in determining the amount of loss
under the contract, Hewever, if consent is
given to put acreage to another use and the
Corporation determines that any such
acreage (1) is not put to another use before
harvest of sunflowers becomes general in the
county, (2] is harvested, or (3) is further =
damaged by an insured cause before the
acreage is put to another use, the indemnity
for the unit shall be determined wilhout
regard to such appraisal and consent.

9. Mispresentation and Fraud. The
Corporation may void the contract without
affecting the ifisured's liability for premiums
or waiving any right, including the right to
collect any unpaid premiums if, at any time,
the insured has concealed or misrepresented
any material fact or committed any fraud
relating to the contract, and such voidance
shall be effective as of the beginning of the
crop year with respect to which such act or
omission occurred.

10. Transfer of Insured Share. If the insured
transfers any part of the insured share during
the crop year, protection will continue to be
provided according to the provisions of the
contract to the transferee for such crop year
on the transferred share, and the transferee
shall have the same rights and
responsibilities under the contract as the
original insured for the current crop year.
Any transfer shall be made on an approved
form.

11. Records and Access to Farm. The
insured shall keep or cause to be kept for two
years after the time of loss, records of the
harvesting, storage, shipments, sale or other
disposition of all sunflowers produced on
each unit including separate records showing
the same information for production from any
uninsured acreage. Any persons designated
by the Corporation shall have access to such
records and the farm for purposes related to
the contract.

12. Life of Contract: Cancellation and
Termination. (a) The contract shall be in
effect for the crop year specified on the
application and may not be canceled for such
crop year. Thereafter, either party may cancel
the insurance for any crop year by giving a
signed notice to the other on or before the
cancellation date preceding such crop year.

(b) Except as provided in section 5{d) of
this policy, the contract will terminate as to
any crop year if any amount due the
Corporation under this contract is not paid on
or before the termination date for
indebtedness preceding such crop year:
Provided, That the date of payment for
premium (1) if deducted from an indemnity
claim shall be the date the insured signs such
claim or (2) if deducted from payment under
another program administered by the U.S.
Department of Agriculture shall be the date
such payment was approved.
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{¢) Following are the cancellation and
termination dates:

State
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(d) In the absence of a notice from the
insured to cancel, and subject to the
provisions of subsections (a), (b) and (c) of
this section, and section 7 of the Appendix,
the contract shall continue in force for each
succeeding crop year.

Appendix—Additional Terms and Conditions

1. Meaning of Terms. For the purposes of
sunflower crop insurance:

(a) "Actuarial table” means the forms and
related material for the crop year approved
by the Corporation which are on file for
public inspection in the office for the county,
and which show the production guarantees,
coverage levels, premium rates, prices for
computing indemnities, insurable and
uninsurable acreage, and related information
regarding sunflower insurance in the county.

(b) "County” means the county shown on
the application and any additional land
located in a local producing area bordering
on the county, as shown on the actuarial
table.

(c) “Crop year” means the period within
which the sunflower crop is normally grown
and shall be designated by the calendar year
in which the sunflower crop is normally
harvested.

(d) “Harvest" means the severance of
mature sunflowers from the land for
combining or threshing.

(e) “Insurable acreage" means the land
classified as insurable by the Corporation
and shown as such on the county actuarial
table.

(f) "Insured"” means the person who
submitted the application accepted by the
corporation.

(g) “Office for the county” means the
Corporation’s office serving the county
shown on the application for insurance or
such office as may be designated by the
Corporation.

(h) “Person" means an individual,
partnership, association, corporation, estate,
trust, or other business enterprise or legal
entity, and wherever applicable, a State, a
political subdivision of a State, or any agency
thereof.

(i) “Share" means the interest of the
insured as landlord, owner-operator, or
tenant in the insured sunflower crop at the
time of planting as reported by the insured or
as determined by the Corporation, whichever
the Corporation shall elect, and no other
share shall be deemed to be insured:
Provided, That for the purpose of determining
the amount of indemnity, the insured share
shall not exceed the insured’s share at the
earliest of (1) the date of beginning of harvest
on the unit, (2) the calendar date for the end
of the insurance period, or (3) the date the
entire crop on the unit is destroyed, as
determined by the Corporation.

(j) “Tenant” means a person who rents
land from another person for a share of the
sunflower crop or proceeds therefrom.

(k) “Unit"” means all insurable acreage of
sunflowers in the county on the date of
planting for the crop year (1) in which the
insured has a 100 percent share, or (2) which
is owned by one entity and operated by
another entity on a share basis. Land rented
for cash, a fixed commodity payment, or any
consideration other than a share in the
sunflower crop on such land shall be
considered as owned by the lessee. Land
which would otherwise be one unit may be
divided according to applicable guidelines on
file in the office for the county or by written
agreement between the Corporation and the
insured. The Corporation shall determine
units as herein defined when adjusting a loss,
notwithstanding what is shown on the
acreage report, and has the right to consider
any acreage and share reported by or for the
insured's spouse or child or any member of
the insured’s household to be the bona fide
share of the insured or any other person
having the bona fida share.

2. Acreage Insured. (a) The Corporation
reserves the right to limit the insured acreage
of sunflowers to any acreage limitations
established under any Act of Congress,
provided the insured is so notified in writing
prior to the planting of sunflowers.

(b) If the insured does not submit an
acreage report on or before the acreage
reporting date on file in the office for the
county, the Corporation may elect to
determine by units the insured acreage and
share or declare the insured acreage on any
unit(s) to be “zero", If the insured does not
have a share in any insured acreage in the
county for any year, the insured shall submit
a report so indicating. Any acreage report
submitted by the insured may be revised only
upon approval of the Corporation.

3. Irrigated Acreage. (a) Where the
actuarial table provides for insurance on an
irrigated practice, the insured shall report as
irrigated only the acreage for which the
insured has adequate facilities and water to
carry out a good irrigation practice at the
time of planting.

(b) Where irrigated acreage is insurable,
any loss of production caused by failure to
carry out a good irrigation practice, except
failure of the water supply from an
unavoidable cause occurring after the
beginning of planting, as determined by the
Corporation, shall be considered as due to an
uninsured cause. The failure or breakdown of
irrigation equipment or facilities shall not be
congidered as a failure of the water supply
from an unavoidable cause.

“4. Annual Premium. (a) If there is no break
in the continuity of participation, any
premium adjustment applicable under section
5 of the policy shall be transferred to (1) the
contract of the insured’s estate or surviving
spouse in case of death of the insured, (2) the
contract of the person who succeeds the
insured if such person had previously
participated in the farming operation, or (3)
the contract of the same insured who stops
farming in one county and starts farming in
another county.

(b) If there is a break in the continuity of
participation, any reduction in premium
earned under section 5 of the policy shall not
thereafter apply; however, any previous
unfavorable insurance experience shall be

considered in premium computation
following a break in continuity.

. 5.Claim for and Payment of Indemnity, (3)
Any claim for indemnity on a unit shall he
submitted to the Corporation on a form
prescribed by the Corporation.

{b) In determining the total production tp
be counted for each unit, production from
units on which the production has been
commingled will be allocated to such units iy
proportion to the liability on each unit.

(c) There shall be no abandonment to the
Corporation of any insured sunflower
acreage.

(d) In the event that any claim for
indemnity under the provisions of the
contract is denied by the Corporation, an
action on such claim may be brought against
the Corporation under the provisions of 7
U.S.C. 1508(c): Provided, That the same ig
brought within one year after the date notice
of denial of the claim is mailed to and
received by the insured.

(e) Any indemnity will be payable within
30 days after a claim for indemnity is
approved by the Corporation. However, in no
event shall the Corporation be liable for
interest or damages in connection with any
claim for indemnity whether such claim be
approved or disapproved by the Corporation,

(f) If the insured is an individual who dies,
disappears, or is judicially declared
incompetent, or the insured is an entity other
than an individual and such entity is
dissolved after the sunflowers are planted for
any crop year, any indemnity will be paid to
the person(s) the Corporation determines to
be beneficially entitled thereto.

(g) The Corporation reserves the right to
reject any claim for indemnity if any of the
requirements of this section or section 8 of
the policy are not met and the Corporation
determines that the amount of loss cannot be
satisfactorily determined.

6. Subrogation. The insured (including any
assignee or transferee) assigns to the
Corporation all rights of recovery against any
person for loss or damage to the extent that
payment hereunder is made by the
Corporation. The Corporation thereafter shall
execute all papers required and take
appropriate action as may be necessary to
secure such rights.

7. Termination of the Contract. (a) The
contract shall terminate if no premium is
earned for five consecutive years.

(b) If the insured is an individual who dies
or is judicially declared incompetent, or the
insured entity is other than an individual and
such entity is dissolved, the contract shall
terminate as of the date of death, judicial
declaration, or dissolution; however, if such
event occurs after insurance attaches for any
crop year, the contract shall continue in force
through such crop year and terminate at the
end thereof. Death of a partnerin a
partnership shall dissolve the partnership
unless the partnership agreement provides
otherwise. If two or more persons having &
joint interest are insured jointly, death of one
of the persons shall dissolve the joint entity.

8. Coverage Level and Price Election. (a) If
the insured has not elected on the application
a coverage level and price at which
indemnities shall be computed from among
those shown on the actuarial table, the
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coverage level and price election which shall
he applicable under the contract, and which
the insured shall be deemed to have elected,
shall be as provided on the actuarial table for
SUCh purposes.

(b) The insured may, with the consent of
the Corporation, change the coverage level
and price election for any crop year on or
before the closing date for submitting
applications for that crop year.

9. Assignment of Indemnity. Upon approval
of a form prescribed by the Corporation, the
insured may assign to another party the right
to an indemnity for the crop year and such
assignee shall have the right to submit the
loss notices and forms as required by the
contract.

10. Contract Changes. The Corporation
reserves the right to change any terms and
provisions of the contract from year to year.
Any changes shall be mailed to the insured or
placed on file and made available for public
inspection in the office for the county at least
15 days prior to the cancellation date
preceding the crop year for which the
changes are to become effective, and such
mailing or filing shall constitute notice to the
insured. Acceptance of any changes will be
conclusively presumed in the absence of any
notice from the insured to cancel the contract
as provided in section 12 of the policy.

Appendix “B"

Counties Designated for Sunflower Crop
Insurance—7 CFR 428

In accordance with the provisions of 7
CFR 428.1, the following counties are
designated for sunflower crop insurance:

Minnesota

Becker Norman
Big Stone Otter Tail
Clay 3 Pennington
Grant Polk #
Kittson Red Lake
Mahnomen Traverse
Marshall Wilkin
North Daketa

Barnes Pembina
Cass Ransom
Dickey Richland
Eddy Sargent
Foster Steele
Grand Porks Stutsman
Griggs Traill

La Moure Walsh
Nelson Wells
South Daketa

Roberts

These regulations have been reviewed
under the USDA criteria established to
implement Executive Order No. 12044,
"Improving Government Regulations.” A
determination has been made that this
action should not be classified
“significant” under those criteria. A
Final Impact Statement has been
prepared and is available from Peter F,
Cole, Secretary, Federal Crop Insurance
Corporation, Room 4088, South Building,
U.S. Department of Agriculture,
Washington, D.C. 20250.

Note.—The reporting requirements
contained herein have been approved by the
Office of Management and et in
accordance with the Federal Reports Act of
1942, and OMB Circular No. A-40.

Dated: November 16, 1979.

James D. Deal,

Manager.

[FR Doc. 79-38146 Piled 11-23-78: 8:45 am)
BILLING CODE 3410-08-M

7 CFR Part 432

Comn Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation.
ACTION: Final rule.

SUMMARY: This rule prescribes
procedures for insuring corn crops
effective with the 1980 crop year. The
rule combines provisions from previous
regulations for insuring corn in a shorter,
clearer, and more simplified document
which will make the program more
effective administratively. This rule is
promulgated under the authority
contained in the Federal Crop Insurance
Act, as amended. :
EFFECTIVE DATE: November 286, 1979.
FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C., 20250,
telephone 202-447-3325.
SUPPLEMENTARY INFORMATION: The
Federal Crop Insurance Corporation
(FCIC) published a notice of proposed
rulemaking in the Federal Register on
August 16, 1979 (44 FR 47944), outlining
prescribed procedures for insuring corn
crops effective with the 1980 crop year.
In the notice, FCIC, under the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 ef seg.),
proposed that a new Part 432 of Chapter
IV in Title 7 of the Code of Federal
Regulations be established to prescribe
procedures-for insuring corn crops
effective with the 1980 crop year to be
known as 7 CFR Part 432 Corn Crop
Insurance.

All previous regulations applicable to
insuring corn crops, as found in 7 CFR
401.101-401.111, and 401.154, are not
applicable to 1980 and succeeding corn
crops but remain in effect for FCIC corn
insurance policies issued for the crop
years prior to 1980.

It has been determined that combining
all previous regulations for insuring corn
crops into one shortened, simplified, and
clearer regulation would be more
effective administratively.

In addition, 7 CFR Part 432 provides
(1) for a Premium Adjustment Table
which replaces the current premium

discount provisions and includes a
maximum 50 percent premium reduction
for good insurance experience, as well
as premium increases for unfavorable
experience, on an individual contract
basis, (2) that, when appraisals for
unharvested acreage are made (except
appraisals for abandoned acreage, other
use without consent, uninsured causes,
poor farming practices, and substitute
crops) only the appraisals in excess of
the lesser of 8 bushels or 20 percent of
the guarantee will be included in the
production to count, (3) that any
premium not paid by the termination
date will be increased by a 9 percent
service fee with a 9 percent simple
interest charge applying to any unpaid
balances at the end of each subsequent
12-month period thereafter, (4) that the
time period for submitting a notice of
loss be extended from 15 days to 30
days, (5) that the 60-day time period for
filing a claim be eliminated, (6) that
three coverage level options be offered
in each county, (7) that the Actuarial
Table shall provide the level which will
be applicable to a contract unless a
different level is selected by the insured
and the conversion level will be the one
closest to the present percent level
offered in each county, and (8) for an
increase in the limitation from $5,000 to
$20,000 in those cases involving good
faith reliance on misrepresentation, as
found in 7 CFR Part 432.5 of these
proposed regulations, wherein the
Manager of the Corporation is
authorized to take action to grant relief.

The Corn Crop Insurance regulations
provide a December 31 cancellation date
for all counties. These regulations, and
any amendments thereto, must be
placed on file in the Corporation's office
for the county in which the insurance is
available not later than 15 days prior to
the cancellation date, in order to afford
farmers an opportunity to examine them
before the cancellation date of
December 31, 1979, before they become
effective for the 1980 crop year.

Under the provisions of Executive
Order No. 12044, and the Administrative
Procedure Act (5 U.S.C. 553(b) and [c)), * .
the public was given an opportunity to
submit written comments, data, and
views on the proposed regulations, but
none were received.

Therefore, with the exception of minor
and nonsubstantive corrections to
language, the regulations as contained in
the proposed rule are hereby issued as a
final rule to be in effect starting with the
1980 crop year.

In addition, there is hereby added to
the final rule an Appendix “B", which
lists the counties where corn crop
insurance is available in accordance
with the provisions of 7 CFR § 432.1
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outlined below which state in part that
before insurance is offered in any
county there shall be published by
appendix to this part the names of the
counties in which such insurance shall
be offered.

Inasmuch as the publication of the list
of counties and crops insured by the
Federal Crop Insurance Corporation as
contained in Appendix “B" merely
provides guidance for the general public
and has no effect on the provisions of
the insurance plan, the Corporation has
determined that compliance with the
procedure for notice and public
participation in the proposed rulemaking
process would be impracticable,
unnecessary, and contrary to the public
interest. Therefore, Appendix "B" is
issued without compliance with such
procedure.

Final Rule

§ 401.154 [Reserved]

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 el seq.),
the Federal Crop Insurance Corporation
hereby deletes and reserves 7 CFR
401.154, with the provisions as contained
therein remaining in effect for FCIC
insurance policies issued for crop years
prior to 1980, and issues a new Part 432
in Chapter IV of Title 7 of the Code of
Federal Regulations (7 CFR Part 432) to
be known as the Corn Crop Insurance
Regulations, which shall remain in
effect, until amended or superseded, for
the 1980 and succeeding crop years, to
read as follows:

PART 432—CORN CROP INSURANCE

Subpart—Regulations for the 1980 and
Succeeding Crop Years

Sec.

4321 Availability of Corn Insurance.

432.2 Premium rates, production guarantees,
coverage levels, and prices at which
indemnities shall be computed.

432.3 Public notice of indemnities paid.

432.4 Creditors.

4325 Good faith reliance on

. misrepresentation.

4326 The contract,

4327 The application and policy.

Authority.—Secs. 506, 516, 52 Stat. 73, as
amended, 77, as amended (7 U.S.C. 1508,
1516)

§ 432.1 Availability of Corn Insurance.

Insurance shall be offered under the
provisions of this subpart on corn in
counties within limits prescribed by and
in accordance with the provisions of the
Federal Crop Insurance Act, as
amended. The counties shall be
designated by the Manager of the

Corporation from those approved by the
Board of Directors of the Corporation.
Before insurance is offered in any
county, there shall be published by
appendix to this part the names of the
counties in which corn insurance will be
offered.

§ 432.2 Premium rates, production
guarantees, coverage levels, and prices at
which indemnities shall be computed.

(a) The Manager shall establish
premium rates, production guarantees,
coverage levels, and prices at which
idemnities shall be computed for corn
which shall be shown on the county
actuarial table on file in the office for
the county and may be changed from
year to year.

(b) At the time the application for
insurance is made, the applicant shall
elect a coverage level and price at which
indemnities shall be computed from
among those levels and prices shown on
the actuarial table for the crop year.

§432.3 Public notice of indemnities paid.
The Corporation shall provide for
posting annually in each county at each
county courthouse a listing of the
indemnities paid in the county.

§432.4 Creditors.

An interest of a person in an insured
crop existing by virtue of a lien,
mortgage, garnishment, levy, execution,
bankruptcy, or an involuntary transfer
shall not entitle the holder of the interest
to any benefit under the contract except
as provided in the policy.

§ 432.5 Good faith reliance on
misrepresentation.

Notwithstanding any other provision
of the corn insurance contract,
whenever (a) an insured person under a
contract of crop insurance entered into
under these regulations, as a result of a
misrepresentation or other erroneous
action or advice by an agent or
employee of the Corporation, (1) is
indebted to the Corporation for
additional premiums, or (2) has suffered
a loss to a crop which is not insured or
for which the insured person is not
entitled to an indemnity because of
failure to comply with the terms of the
insurance contract, but which the
insured person believed to be insured, or
believed the terms of the insurance
contract to have been complied with or
waived, and (b) the Board of Directors
of the Corporation, or the Manager in
cases involving not more than $20,000,
finds (1) that an agent or employee of
the Corporation did in fact make such
misrepresentation or take other
erroneous action or give erroneous
advice, (2) that said insured person
relied thereon in good faith, and (3) that

to require the payment of the additiona)
premiums or to deny such insured's
entitlement to the indemnity would not
be fair and equitable, such insured
person shall be granted relief the same
as if otherwise entitled thereto.

§432.6 The contract.

(a) The insurance contract shall
become effective upon the acceptance
by the Corporation of a duly executed
application for insurance on a form
prescribed by the Corporation. Such
acceptance shall be effective upon the
date the notice of acceptance is mailed
to the applicant. The contract shall
cover the corn crop as provided in the
policy. The contract shall consist of the
application, the policy, the attached
appendix, and the provisions of the
county actuarial table. Any changes
made in the contract shall not affect its
continuity from year to year. Copies of
forms referred to in the contract are
available at the office for the county.

§432.7 The application and policy.

(a) Application for insurance on a
form prescribed by the Corporation may
be made by any person to cover such
person’s insurable share in the corn crop
as landlord, owner-operator, or tenant,
The application shall be submitted to
the Corporation at the office for the
county on or before the applicable
closing date on file in the office for the
county.

(b) The Corporation reserves the right
to discontinue the acceptance of
applications in any county upon its
determination that the insurance risk
involved is excessive, and also, for the
same reason, to reject any individual
application. The Manager of the
Corporation is authorized in any crop
year to extend the closing date for

.submitting applications or contract

changes in any county, by placing the
extended date on file in the office for the
county and publishing a notice in the
Federal Register upon the Manager's
determination that no adverse
selectivity will result during the period
of such extension: Provided, however,
That if adverse conditions should
develop during such period, the
Corporation will immediately
discontinue the acceptance of
applications.

(c) In accordance with the provisions
governing changes in the contract
contained in policies issued under FCIC
regulations for the 1969 and succeeding
crop years, a contract in the form
provided for under this subpart will
come into effect as a continuation of a
corn contract issued under such prior
regulations, without the filing of a new
application.
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(d) The provisions of the application
and Corn Insurance Policy for the 1980
and succeeding crop years, and the
Appendix to the Corn Insurance Policy
are as follows:

1.8, Department of Agriculture—Federal
Crop Insurance Corporation

Application for 19— and Succeeding Crop
Years: Corn

Crop Insurance Contract

Contract Number
|dentification No.
Name and Address, ZIP Code
County and State
Type of Entity
Applicant is over 18 Yes ) No O

A. The applicant, subject to the provisions
of the regulations of the Federal Crop
Insurance Corporation (herein called
“Corporation"), hereby applies to the
Corporation for insurance on the applicant's
share in the corn planted on insurable
acreage as shown on the county actuarial
table for the above-stated county. The
applicant elects from the actuarial table the
coverage level and price at which indemnities
shall be computed. THE PREMIUM RATES
AND PRODUCTION GUARANTEES SHALL
BE THOSE SHOWN ON THE APPLICABLE
COUNTY ACTUARIAL TABLE FILED IN
THE OFFICE FOR THE COUNTY FOR EACH
CROP YEAR.
Level Election
Price Election

Example: For the 19— Crop Year Only (100%
Share)

Location/Farm No.
Guarantee Per Acre*
Premium Per Acre**
Practice

B. WHEN NOTICE OF ACCEPTANCE OF
THIS APPLICATION IS MAILED TO THE
APPLICANT BY THE CORPORATION, the
contract shall be in effect for the crop year
specified above, unless the time for
submitting applications has passed at the
time this application is filed. AND SHALL
CONTINUE FOR EA! CCEEDING CROP
YEAR UNTIL CANCELED OR TERMINATED
as provided in the contract. This accepted
application, the following corn insurance
policy, the attached appendix, and the
provisions of the county actuarial table
showing the production guarantees, coverage
levels, premium rates, prices for computing
indemnities, and insurable and uninsurable
acreage shall constitute the contract.
Additional information regarding contract
provisions can be found in the county
regulations folder on file in the office for the
county. No term or condition of the contract
shall be waived or changed except in writing
by the Corporation.

Code No./reVitness To Signature

Signature of Applicant
— 11—
Address of Office for County:

* Your guarantee will be on a unit basis (acres x
per acre guarantee X share).

** Your premium is subject to adjustment in
accordance with section 5(c) of the policy.

Phone
Location of Farm Headquarters:

Phone

Corn Crop Insurance Policy
Terms and Conditions

Subject to the provisions in the attached
appendix:

1. Causes of Loss. (a) Causes of loss
insured against. The insurance provided is
against unavoidable loss of production
resulting from adverse weather conditions,
insects, plant disease, wildlife, earthquake or
fire occurring within the insurance period,
subject to any exceptions, exclusions or
limitations with respect to causes of loss
shown on the actuarial table.

(b) Causes of loss not insured against. The
contract shall not cover any loss of
production, as determined by the
Corporation, due to (1) the neglect or
malfeasance of the insured, any member of
the insured's household, the insured's tenants
or employees, (2) failure to follow recognized
good farming practices, (3) damage resulting
from the backing up of water by any
governmental or public utilities dam or
reservoir project, or (4) any cause not
specified as an insured cause in this policy as
limited by the actuarial table.

2. Crop and Acreage Insured. (a) The crop
insured shall be field corn which is planted
for harvest as grain or silage and silage-type
corn only where a silage guarantee is shown
on the actuarial table and which is grown on
insured acreage and for which the actuarial
table shows a guarantee and premium rate
per acre.

(b) The acreage insured for each crop year
shall be that acreage planted to corn on
insurable acreage as shown on the actuarial
table, and the insured's share therein as
reported by the insured or as determined by
the Corporation, whichever the Corporation
shall elect: Provided, That insurance shall not
attach or be considered to have attached, as
determined by the Corporation, to any
acreage (1) where premium rates are
established by farming practices on the
actuarial table, and the farming practices
carried out on any acreage are not among
those for which a premium rate has been
established, (2) not reported for insurance as
provided in section 3 if such acreage is
irrigated and an irrigated practice is not
provided for such acreage on the actuarial
table, (3) which is destroyed and after such
destruction it was practical to replant to corn
and such acreage was not replanted, (4)
initially planted after the date on file in the
office for the county which has been
established by the Corporation as being too
late to initially plant and expect a normal
crop to be produced, (5) of volunteer corn, (6)
planted to a type or variety of corn not
established as adapted to the area or shown
as non-insurable on the actuarial table, or (7)
planted with another crop, except as
otherwise provided herein.

(c) Insurance may attach only by written
agreement with the Corporation on acreage
which is planted for the development or
production of hybrid seed or for experimental

purposes.

3: Responsibility of Insured To Report
Acreage and Share, The insured shall submit
to the Corporation on & form prescribed by
the Corporation, a report showing (a) all
acreage of corn planted in the county
(including a designation of any acreage to
which insurance does not attach) in which
the insured has a share and (b) the insured’s
share therein at the time of planting, Such
report shall be submitted each year not later
than the acreage reporting date on file in the
office for the county.

4. Production Guarantees, Coverage Levels,
and Prices For Computing Indemnities. (a)
For each crop year of the contract, the
production guarantees, coverage levels, and
prices at which indemnities shall be
computed shall be those shown on the
actuarial table,

(b) The grain production guarantee per acre
shall be reduced by the lesser of 8 bushels or
20 percent for any unharvested acreage;
where the insured crop is silage-type corn,
the silage guarantee per acre shall be reduced
by the lesser of 1 ton or 20 percent for any
unharvested acreage.

5. Annual Premium. (a) The annual
premium is earned and payable at the time of
planting and the amount thereof shall be
determined by multiplying the insured
acreage times the applicable premium per
acre, times the insured's share at the time of
planting, times the applicable premium
adjustment percentage in subsection (c) of
this section.

(b) For premium adjustment purposes, only
the years during which premiums were
earned shall be considered.

(c) The premium shall be adjusted as
shown in the following table:

BILLING CODE 3410-08-M
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% ADJUSTMENTS FOR FAVORABLE CONTINUOUS INSURANCE EXPERIENCE

Numbers of Years Continuous Experience Through Previous Year
DY T 21314 7188 ] 10 11} 12

Loss Ratio 1/ Through !
Previous Crop Year # Percentags Adj Current Crop Year

00 - 20 100| 85| 85| 80| 80 75| 70 65
21 - .40 100{100| 85| 85| 90 85| BO
A1 - 60 1001100] 85| 95| 85 B0
51=-.80 1001100| 85| 85| 85 85| 80
.B1 -1.08 100]100]100{100 100 {100{ 100|100 100{ 1001

75
8s
$0
00

% ADJUSTMENTS FOR UNFAVORABLE INSURANCE EXPERIENCE

humber of Loss Years Through Previous Year 2/

Oj1]2|3]|4|6]6]7]|8]98]10

1
tg‘;:::'&;jp‘h;;”gh Percentage Adjustment Factor For Current Crop Year

1.10 -1.19 100 {100{ 100 {102 {104 |106 108 [110{ 112|114 [116 {118
1.20 - 1.39 100 [100{100 {104 116 ({120[124 (128 (132|136
1.40 - 1.63 1001100100 {108 132 (140|148 156 164 (172
1.70 - 1.99 1001100 (100 [112|122 1421152 (162|172 (182 {192
200 -249 100|100 100 [116 14011521164 176|188 200|212
2.50 - 3.24 100 100|120 {134 (148|162 176 (190|204 [ 218 |232
3.25 - 3.99 100|100 |105 {124 | 140 {156 |172 (188|204 | 220 | 235 |252 284

4.00 - 4.99 100 110128146 |164 |182 (200 (218|236 | 254 |272 300
6.00 - 593 100 {100 115 {132 182 2321252

27212921300 |30
6.00 - Up 100 100|120 |136 | 158 [180 | 202 |224 | 245 | 268 | 250 |300 |300 | 300

Loss Ratio means the ratio of indemnity(ies) paid to premium(s) earned.

Only the most recent 15 crop years will be used to determine the nucber of
“Loss Years" (A crop year is determined to be a “"Loss Year" when the amount
of indemnity for the year exceeds the premium for the year),

BILLING CODE 3410-08-C
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(d) Any amount of premium for an insured
crop which is unpaid on the day following the
\ermination date for indebtedness for such
crop shall be increased by a 9 percent service
fee, which increased amount shall be the
premium balance, and thereafter, at the end
of each 12-month period, 9 percent simple
interest shall attach to any amount of the

remium balance which is unpaid: Provided,
When notice of loss has been timely filed by
the insured as provided in section 7 of this
policy, the service fee will not be charged and
the contract will remain in force if the
premium is paid in full within 30 days after
the date of approval or denial of the claim for
indemnity: however, if any premium remains
unpaid after such date, the contract will
terminate and the amount of premium
outstanding shall be increased by a 9 percent
service fee, which increased amount shall be
the premium balance. If such premium
balance is not paid within 12 months
immediately following the termination date, 9
percent simple interest shall apply from the
termination date and each year thereafter to
any unpaid premium balance.

(e) Any unpaid amount due the
Corporation may be deducted from any
indemnity payable to the insured by the
Corporation or from any loan or payment to
the insured under any Act of Congress or
program administered by the U.S,

Department of Agriculture, when not
prohibited by law.

8. Insurance Period. Insurance on insured
acreage shall attach at the time the comn is
planted and shall cease upon the earliest of
() final adjustment of a loss, (b) harvest, (c)
December 10 of the calendar year in which
corn is normally harvested in all states -
except North Dakota (where insurance
ceases October 31), or (d) total destruction of
the insured corn crop; Provided, That where
the actuarial table shows both a grain and a
silage guarantee, insurance shall remain in
effect no later than September 30 on any
acreage of silage-type corn or any acreage of
field corn harvested for silage, and any loss
of production of such corn occurring

after shall be regarded as lost from an
uninsured cause, 4

7. Notice of Damage or Loss. (a) Any notice
of damage or loss shall be given promptly in
writing by the insured to the Corporation at
the office for the county.

(b) Notice shall be given promptly if, during
the period before harvest, the corn on any
unit is damaged to the extent that the insured
does not expect to further care for the crop or
harvest any part of it, or if the insured wants
the consent of the Corporation to put the
acreage to another use. No insured acreage
shall be put to another use until the
Corporation has made an appraisal of the
potential production of such acreage and
consents in writing to such other use. Such
consent shall not be given until it is too late
or impractical to replant to corn. Notice shall
also be given when such acreage has been
put to another use.

(c) In addition to the notices required in
subsection (b) of this section, if any acreage
intended for harvest as silage has been
damaged to the extent that a loss is probable,
the insured shall give written notice to the
Corporation as follows (1) where the

actuarial table shows only a grain guarantee,
and the insured desires to harvest any
acreage for silage, notice shall be given
before the start of harvest of such acreage, or
(2) where the actuarial table shows both a
grain and a silage guarantee, notice shall be
given prior to harvest if the harvested
production will not be able to be determined,
or by September 30 for unharvested acreage
of silage-type corn or field corn intended for
silage.

(d) In addition to the notices required in
subsections (b) and (c) of this section, if an
indemnity is to be claimed on any unit, the
insured shall give written notice thereof to
the Corporation at the office for the county
not later than 30 days after the earliest of (1)
the date harvest is completed on the unit, (2)
the calendar date for the end of the insurance
period, or (3) the date the entire corn crop on
the unit is destroyed, as determined by the
Corporation. The Corporation reserves the
right to provide additional time if it
determines there are extenuating
circumstances.

(e) Any insured acreage which is not to be
harvested and upon which an indemnity is to
be claimed shall be left intact until inspected
by the Corporation.

(f) The Corporation may reject any claim
for indemnity if any of the requirements of
this section are not met.

8. Claim for Indemnity. (a) It shall be a
condition precedent to the payment of any
indemnity that the insured (1) establish the
total production of corn gn the unit and that
any loss of production was directly caused by
one or more of the insured causes during the
insurance period for the crop year for which
the indemnity is claimed and (2) furnish any
other information regarding the manner and
extent of loss as may be required by the
Corporation.

(b) Indemnities shall be determined
separately for each unit. The amount of
indemnity for any unit shall be determined by
(1) multiplying the insured acreage of corn on
the unit by the applicable guarantee per acre,
and multiplying such result by the applicable
price for computing indemnities, which
product shall be the dollar amount of
insurance for the unit, (2) subtracting
therefrom the dollar amount obtained by
multiplying the total production to be counted
for the unit by the applicable price for
computing indemnities, and [3) multiplying
the result obtained in step (2) by the insured
share. Where the actuarial table shows only
a grain guarantee, all production and
appraisals shall be determined in bushels.
Where the actuarial table shows both a grain
and a silage guarantee, the production and
appraisals shall be determined in bushels or
tons, depending upon whether the acreage is
harvested for grain or silage, except that the
production and appraisals of silage-type corn
shall be in tons. Where a unit contains
acreage to which both a grain and a silage
guarantee apply, the dollar amount of
insurance and dollar amount of the
production to be counted shall be determined
separately for each portion and then added
together to determine the total amount for the
unit: Provided, That if the premium computed
on the insured acreage and share is more
than the premium computed on the reported

acreage and share, the amount of indemnity
shall be computed on the insured acreage and
share and then reduced proportionately.

(c) The total production to be counted for a
unit shall be determined by the Corporation
and shall include all harvested and appraised
production.

(1) Mature grain production shall be
reduced .12 percent for each .1 percentage
point of moisture in excess of 15.5 through
30.0 percent and .2 percent for each .1
percentage point of moisture from 30.1
through 40.0 percent. If the moisture is over 40
percent, or the test weight is below 40 pounds
per bushel, the percent of the production to
be counted shall be that agreed upon by the
Corporation and the insured, or in the
absence of agreement, as determined by the
Corporation: Provided, however, That for
harvested production, such percent shall not
be less than 25,

(3) Appraised production to be counted
shall include: (i) the greater of the appraised
production or 50 percent of the applicable
guarantee for any acreage which, with the
consent of the Corporation, is planted before
corn harvest becomes general in the current
crop year to any other crop insurable on such
acreage (excluding any crop(s) maturing for
harvest in the following calendar year), (ii)
any appraisals by the Corporation for
potential production on harvested acreage
and for uninsured causes and poor farming
practices, (iii) not less than the applicable
guarantee for any acreage which is
abandoned or put to another use without
prior written consent of the Corporation or
damaged solely by an uninsured cause, and
(iv) only the appraisal in excess of; the lesser
of 6 bushels or 20 percent of the production
guarantee for grain or the lesser of 1 ton or 20
percent of the production guarantee for
silage, for all other unharvested acreage.

(d) If the insured intends to harvest any
acreage for silage and gives notice pursuant
to section 7 of this policy: (1) where the
actuarial table shows only a grain guarantee,
the Corporation wlll appraise the production
in bushels of grain, (2) where the actuarial
table shows both a grain and a silage
guarantee, the Corporation will appraise the
production in tons of silage only if the
harvested production could not be
determined and such appraisal of fie/d corn
will be used in computing the amount of loss
only if such corn is actually harvested for
silage. When an appraisal of production is
required, the Corporation will make such
appraisal before harvest starts; but, if unable
to do so, the insured may harvest the acreage
provided that representative areas are left
unharvested for a Corporation appraisal.

(e) Where the actuarial table shows both a
grain and a silage guarantee, the Corporation
has the right to increase the silage production
or tonnage appraisals of corn which is
harvested for silage after the normal silage-
harvesting period to reflect the normal
moisture content of silage.

(f) The Corporation reserves the right to
determine the amount of production of
unharvested corn on the basis of field
appraisals immediately after the end of the
insurance period.

(g) The appraised potential production for
acreage for which consent has been given to
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be put to another use shall be counted as

production in determining the amount of loss

under the contract. However, if consent is
given to put acreage to another use and the

Corporation determines that any such

acreage (1) is not put to another use before -

harvest of corn becomes general in the
county, (2) is harvested, or (3] is further
damaged by an insured cause before the
acreage is put to another use, the indemnity
for the unit shall be determined without
regard to such appraisal and consent.

9. Misrepresentation and Fraud. The
Corporation may void the contract without
affecting the insured’s liability for premiums
or ' waiving any right, including the right to
collect any unpaid premiums if, at any time,
the insured has concealed or misrepresented
any material fact or committed any fraud
relating to the contract, and such voidance
shall be effective as of the beginning of the
crop year with respect to which such act or
omission occurred.

10. Transfer of Insured Share. If the insured
transfers any part of the insured share during
the crop year, protection will continue to be
provided according to the provisions of the
contract to the transferee for such crop year
on the transferred share, and the transferee
shall have the same rights and
responsibilities under the contract as the
original insured for the current crop year.
;_%ny transfer shall be made on an approved

orm.

11. Records and Access to Farm. The
insured shall keep or cause to be kept for two
vears after the time of loss, records of the
harvesting, storage, shipments, sale or other
disposition of all corn produced on each unit
including separate records showing the same
information for production from any
uninsured acreage. Any persons designated
by the Corporation shall have access to such
records and the farm for purposes related to
the contract.

12. Life of Contract: Cancellation and
Termination. (a) The contract shall be in
effect for the crop year specified on the
application and may not be canceled for such
crop year. Thereafter, either party may cancel
the insurance for any crop year by giving a
signed notice to the other onor before the
cancellation date preceding such crop year.

(b} Except as provided in section 5{d) of
this policy, the contract will terminate as to
any crop year if any amount due the
Corporation under this contract is not paid on
or before the termination date for
indebtedness preceding such crop year:
Provided, That the date of payment for
premium (1) if deducted from an indemnity
claim shall be the date the insured signs such
claim or (2) if deducted from payment under
another program administered by the U.S.
Department of Agriculture shall be the date
such payment was approved.

(c) Following are the cancellation and
termination dates:

County: All counties. Cancellation date:
December 31. Termination date for
indebtedness: March 31.

(d) In the absence of a notice from the
insured to cancel, and subject to the
provisions of subsections (a), (b), and (c) of
this section, and section 7 of the Appendix,
the contract shall continue in force for each
succeeding crop year.

Appendix—Additional Terms and Conditions

1. Meaning of Terms. For the purposes of
corn crop insurance:

(a) “Actuarial table" means the forms and
related material for the crop year approved
by the Corporation which are on file for
public inspection in the office for the county,
and which show the production guarantees,
coverage levels, premium rates, prices for
computing indemnities, insurable and
uninsurable acreage, and related information
regarding corn insurance in the county.

(b) “County" means the county shown on
the application and any additional land
located in a local producing area bordering
on the county, as shown on the actuarial
table.

(¢) "Crop year" means the period within
which the corn crop is normally grown and
shall be designated by the calendar year in
which the corn crop is normally harvested.

(d) “Harvest" means removing the grain
from the stalk either by hand or machine or
cutting the corn for the purpose of livestock
feed.

(e) “Insurable acreage” means the land
classified as insurable by the Corporation
and shown as such on the county actuarial
table.

(f) “Insured" means the person who
submitted the application accepted by the
Corporation.

(g) ““Office for the county” means the
Corporation's office serving the county
shown on the application for insurance or
such office as may be designated by the
Corporation.

(h) “Person™ means an individual,
partnership, association, corporation, estate,
trust, or other business enterprise or legal
entity, and wherever applicable, a State, a
political subdivision of a State, or any agency
thereof.

(i) “Share" means the interest of the
insured as landlord, owner-operator, or
tenant in the insured corn crop at the time of
planting as reported by the insured or as
determined by the Corporation, whichever
the Corporation shall elect, and no other
share shall be deemed to be insured:
Provided, That for the purpose of determining
the amount of indemnity, the insured share
shall not-exceed the insured's share at the
earliest of (1) the date of beginning of harvest
on the unit, (2) the calendar date for the end
of the insurance period, or (3) the date the
entire crop on the unit is destroyed, as
determined by the Corporation.

(j) “Silage™ means corn harvested by
severing the stalk from the land and chopping
the stalk and the ear for the purpose of
livestock feed.

(k) “Tenant™ means a person who rents
land from another person for a share of the
corn crop or proceeds therefrom.

(1) “Unit” means all insurable acreage of
corn in the county on the date of planting for
the crop year (1) in' which the insured has a
100 percent share, or (2) which is owned by
one entity and operated by another entity on
a share basis. Land rented for cash, a fixed
commodity payment, or any consideration
other than a share in the corn crop on such
land shall be considered as owned by the
lessee. Land which would otherwise be one
unit may be divided according to applicable

guidelines on file in the office for the county
or by wrilten agreement between the
Corporation and the insured. The Corporaiig
shall determine units as herein defined whey
adjusting a loss, notwithstanding what is
shown on the acreage report, and has the
right to consider any acreage and share
reported by or for the insured's spouse or
child or any member of the insuréd's
household to be the bona fide share of the
insured or any other person having the bons
fide share.

2, Acreage Insured. {a) The Corporation
reserves the right to limit the insured acreage
of corn to any acreage limitations establis)ed
under any Act of Congress, provided the
insured is so nofified in writing prior to the
planting of corn.

(b) If the insured does not submit an
acreage report on or before the acreage
reporting date on file in the office for the
county, the Corporation may elect to
determine by units the insured acreage and
share or declare the insured acreage on any
unit{s) to be “zera”. If the insured does not
have a share in any insured acreage in the
county for any year, the insured shall submi:
a report so indicating. Any acreage report
submitted by the insured may be revised only
upon approval of the Corporation.

3. Irrigated Acreage. (a) Where the
actuarial table provides for insurance on an
irrigated practice, the insured shall report a5
irrigated only the acreage for which the
insured has adequate facilities and water 1o
carry out a good irrigation practice at the
time of planting.

(b) Where irrigated acreage is insurable
any loss of production caused by failure to
carry out a good irrigation practice, excep!
failure-of the water supply from an
unavoidable cause occurring after the
beginning of planting, as determined by the
Corporation, shall be considered as due to an
uninsured cause. The failure or breakdown of
irrigation equipment or facilities shall not be
considered as a failure of the water supply
from an unavoidable cause.

4. Annual Premium. (a) If theze is no break
in the continuity of participation, any
premium adjustment applicable under section
5 of the policy shall be transferred to [1) the
contract of the insured's estate or surviving
spouse in case of death of the insured, (2) the
contract of the person who succeeds the
insured if such person had previously
participated in the farming operation, or [3)
the contract of the same insured who stops
farming in one county and starts farming in
another county.

(b) If there is a break in the continuity of
participation, any reduction in premium
earned under section 5 of the policy shall not
thereafter apply; however, any previous
unfavorable insyrance experience shall be
considered in premium computation
following a break in continuity.

5. Claim for and Payment of Indemnity. (a)
Any claim for idemnity on a unit shall be
submitted to the Corporation on a form
prescribed by the Corporation.

(b) In determining the total production to
be counted for each unit, production from
units on which the production has been
commingled will be allocated to such units in
proportion to the liability on each unit.
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{c) There shall be no abandonment to the
Corporation of any insured corn acreage.

(d) In the event that any claim for
indemnity under the provisions of the
contract is denied by the Corporation, an
action on such claim may be brought against
the Corporation under the provisions of 7
U.S.C. 1508(c): Provided, That the same is
brought within one year after the date notice
of denial of the claim is mailed to and
received by the insured.

(e) Any indemnity will be payable within
30 days after a claim for indemnity is
approved by the Corporation. However, in no
event shall the Corporation be liable for
interest or damages in connection with any
claim for indemnity whether such claim be
approved or disapproved by the Corporation.

(f) If the insured is an individual who dies,
disappears, or is judicially declared
incompetent, or the insured is an entity other
than an individual and such entity is
dissolved after the corn is planted for any
crop year, any indemnity will be paid to the
person(s) the Corporation determines to be
beneficially entitled thereto. .

(g) The Corporation reserves the right to
reject any claim for indemnity if any of the
requirements of this section or section 8 of
the policy are not met and the Corporation
determines that the amount of loss cannot be
satisfactorily determined.

6. Subrogation. The insured (including any
assignee or transferee) assigns to the
Corporation all rights of recovery against any
person for loss or damange to the extent that
payment hereunder is made by the
Corporation. The Corporation thereafter shall
execute all papers required and take
appropriate action as may be necessary to
secure such rights.

7. Termination of the Contract. (a) The
contract shall terminate if no premium is
earned for five consecutive years.

(b) If the insured is an individual who dies
or is judicially declared incompetent, or the
insured entity is other than an individual and
such entity is dissolved, the contract shall
terminate as of the date of death, judicial
declaration, or dissolution; however, if such
event occurs after insurance attaches for any
crop year, the contract shall continue in force
through such crop year and terminate at the
end thereof. Death of a partner in‘a
partnership shall dissolve the partnership
unless the partnership agreement provides
otherwise. If two or more persons having a
joint interest are insured jointly, death of one
of the persons shall dissolve the joint entity.

8. Coverage Level and Price Election. (a) If
the insured has not elected on the application
a coverage level and price at which
indemnities shall be computed from among
those shown on the actuarial table, the
coverage level and price election which shall
be applicable under the contract, and which
the insured shall be deemed to have elected,
shall be as provided on the actuarial table for
such purposes.

(b) The insured may, with the consent of
the Corporation, change the coverage level
and price election for any crop year on or
before the closing date for submitting
applications for that crop year.

9. Assignment of Indemnity. Upon approval
of a form prescribed by the Corporation, the

insured may assign to another party the right
to an indemnity for the crop year and such
assignee shall have the right to submit the
loss notices and forms as required by the
contract, :

10. Contract Changes. The Corporation
reserves the right to change any terms and
provisions of the contract from year to year.
Any changes shall be mailed to the insured or
placed on file and made available for public
inspection in the office for the county at least
15 days prior to the cancellation date
preceding the crop year for which the
changes are to become effective, and such

‘mailing or filing shall constitute notice to the

insured. Acceptance of any changes will be
conclusively persumed in the absence of any
notice from the insured to cancel the contract
as provided in section 12 of the policy.

Appendix “B”

Counties Designated for Corn Crop
Insurance—7 CFR 432

In accordance with the provisions of 7

" CFR 43211, the following counties are

designated for corn crop insurance:

Alabama

DeKalb Marshall
Jackson Pike
Lawrence

Colorado

Adams Morgan
Baca Phillips
Boulder Prowers
Cheyenne Sedgwick
Kit Carson Washington
Larimer Weid
Logan Yuma
Delaware

Kent Sussex
New Castle

Florida

Suwannee

Georgia

Colquitt Mitchell
Houston

Hlinois

Adams Henderson
Bond Henry
Boone Iroquois
Brown Jasper
Bureau Jefferson
Carroll Jersey
Cass Jo Daviess
Champaign Kane
Christian Kankakee
Clark Kendall
Clay Knox
Clinton LaSalle
Coles Lawrence
Crawford Lee
Cumberland Livingston
De Kalb Logan

De Witt McDonough
Douglas McHenry
Edgar McLean
Effingham Macon
Fayette Macoupin
Ford Madison
Fulton Marion
Greene Marshall
Grundy Mason
Hamilton Menard
Hancock Mercer

Monroe
Meontgomery
Morgan
Moultrie
Ogle

Peoria

Piatt

Perry

Pike
Putnarm
Randolph
Richland
Rock Island
St. Clair
Sangamon

Indiana

Adams
Allen
Bartholomew
Benton
Blackford
Boone
Carroll
Cass
Clay
Clinton
Daviess
Decatur
De Kalb
Delaware
Elkhart
Fayette
Fountain
Franklin
Fulton
Gibson
Grant
Greene
Hamilton
Hancock
Hendricks
Henry
Howard
Huntington
Jackson
Jasper
Jay
Johnson

Iowa

Adair
Adams
Allamakee
Appanoose
Audubon
Benton
Black Hawk
Boone
Bremer
Buchanan
Buena Vista
Butler
Calhoun
Carroll
Cass

Cedar
Cerro Gordo
Cherokee
Chickasaw
Clarke
Clay
Clayton
Clinton
Crawford
Dallas
Davis
Decatur
Delaware
Des Moines
Dickinson
Dubuque
Emmet
Fayette
Floyd

Schuyler
Scott
Shelby
Stark
Stephenson
Tazewell
Vermilion
Warren
Washington
Wayne
White
Whiteside
wiil
Winnebago
Woodford

Knox
Koscinsko
Lagrange
Laporte
Madison
Marion
Marshall
Miami
Montgomery
Morgan
Newton
Noble
Parke
Posey
Pulaski
Putnam
Randolph
Ripley
Rush
Shelby
Sullivan
Tippercanoe
Tiptan
Union
Vermillion
Vigo
Wabash
Warren
Wayne
Wells
White
Whitley

Franklin
Fremont
Greene
Grundy
Guthrie
Hamilton
Hancock
Hardin
Harrison
Henry
Howard
Humboldt
Ida

lowa
Jackson
Jasper
Jefferson
Johnson
Jones
Keokuk
Kossuth
Lee

Linn
Louisa
Lucas
Lyon
Madison
Mahaska
Marion
Marshall
Mills
Mitchell
Monona
Monroe
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Montgomery
Muscatine
O'Brien
Osceola
Page

Palo Alto
Plymouth
Pocahontas
Polk
Pottawattamie
Powashiek
Ringgold
Sac

Scott

Shelby
Sioux

Kansas

Atchison
Bourbon
Brown
Cheyenne
Crawford
Decatur
Doniphan
Douglas
Edwards
Finney
Ford
Franklin
Gove
Grant
Gray
Greeley
Hamilton
Haskell
Hodgeman
Jackson
jefferson
Jewell
Johnson
Kearny
Lane
Leavenworth

Kentucky

Christian
Daviess
Henderson
Hopkins

Louisiana
Pointe Coupee

Maryland

Caroline
Kent

Michigan

Branch
Calhoun
Cass
Clinton
Ealon'
Genesee
Gratiol
Hillsdale
Ingham
fonia
Jackson

Minnesota

Anoka
Benton
Big Stone
Blue Earth
Brown
Carver
Chippewa
Chisago
Cottonwood
Dakota
Dodge
Douglas

Story

Tama
Taylor
Union

Van Buren
Wapello
Warren
Washington
Wayne
Webster
Winnebago
Winneshiek
Woodbury
Worth
Wright

Linn
Logan
Lyon
Marshall
Meade
Miami
Morton
Nemaha
Osage
Pawnee
Pottawatomie
Pratt
Rawlins
Republic
Scott
Seward
Shawnee
Sheridan
Sherman
Stanton
Stevens
Thomas
Wallace
Washington
Wichita

McLean
Todd
Union

Queen Annes
Talbot

Kalamazoo
Lenawee
Livingston
Monroe
Saginaw

St. Clair

St. Joseph
Shiawassee
Tuscola
Washtenaw

Faribault
Fillmore
Freeborn
Goodhue
Grant
Houston
Isanti
Jackson
Kandiyohi
Lac qui Parle
Le Sueur
Lincoln

Lyon
McLeod
Martin
Meeker
Mille Lacs
Morrison
Mower
Murray
Nicollet
Nobles
Olmsted
Otter Tail
Pipestone
Pope
Redwood
Renville
Rice
Rock

Mississippi
Calhoun

Missouri

Adair
Andrew
Atchison
Audrain
Barton
Bates
Boone
Buchanan
Butler
Caldwell
Callaway
Cape Girardeau
Carroll
Cass
Chariton
Clark
Clay
Clinton
Cooper
Daviess
De Kalb
Dunklin
Franklin
Gentry
Grundy
Harrison
Henry
Holt
Howard
Jackson
Jasper
Johnson
Knox

Nebraska

Adams
Antelope
Boone
Buffalo
Burt
Butler
Cass
Cedar
Chase
Clay
Colfax
Cuming
Custer
Dakota
Dawson
Dixon
Dodge
Douglas
Dundy
Fillmore
Franklin
Frontier
Furnas
Gage
Gosper
Hall
Hamilton

Scott
Sherburne
Sibley
Stearns
Steele
Stevens
Swift

Todd
Traverse
Wabasha
Wadena
Waseca
Washington
Watonwan
Winona
Wright
Yellow Medicine

Tippah

Lafayette
Lawrence
Lewis
Lincoln
Linn
Livingston
Macon
Marion
Mercer
Mississippi
Monroe
Montgomery
New Madrid
Nodaway
Pemiscot
Perry
Pettis

Pike

Platte
Putnam
Ralls
Randolph
Ray

St. Charles
Saline
Schuyler
Scotland
Scott
Shelby
Stoddard
Sullivan
Vernon
Worth

Harlan
Hitchcock
Holt
Howard
Johnson
Keamney
Knox
Lancaster
Lincoln
Madison
Merrick
Nance
Nemaha
Nuckolls
Otoe
Pawnee
Phelps
Pierce
Platte

Polk

Red Willow
Richardson
Saline
Sarpy
Saunders
Scotts Bluff
Seward

Sherman
Stanton
Thayer
Thurston

New York

Chautauqua
Niagara

North Carolina

Anson
Beaufort
Brunswick
Columbus
Hyde

Nash
Northampton

North Dakota

Cass
Ransom
Richland

Ohio

Allen
Ashland
Auglaize
Butler
Champaign
Clark
Clinton
Crawford
Darke
Defiance
Delaware
Erie
Fairfield
Fayette
Franklin
Fulton
Greene
Hancock
Hardin
Henry
Highland
Huron
Knox
Licking

Oklahoma
Cimarron
Pennsylvania

Adams
Chester
Cumberland

- Dauphin

Erie

South Carolina
Calhoun

" South Dakota

Aurora

\ Beadle

Bon Homme
Brookings
Brule
Charles Mix
Clark

Clay
Codington
Davison
Day

Deuel
Douglas
Grant
Gregory
Hamlin

Tennessee

Crockett
Franklin

-
Washington
Wayne
York

Ontario
Yates

Pamlico

Pitt
Robeson
Rowan
Scotland
Union
Washington

Sargent
Traill

Logan
Lucas
Madison
Marion
Medina
Mercer
Miami
Montgomery
Maorrow
Ottawa
Paulding
Pickaway
Preble
Putnam
Richland
Sandusky
Seneca
Shelby
Union
Van Wert
Wayne
Williams
Wood
Wyandot

Texas

Franklin
Lancaster
Lebanon
Perry
York

Orangeburg

Hanson
Hutchinson
Jerauld
Kingsbury
Lake
Lincoln
McCook
Miner
Minnehaha
Moody
Roberts
Sanborn
Turner
Union
Yankton

Obion
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Texas
Bailey Hansford
Castro Lamb
Dallam Moore
Deaf Smith Parmer
Hale Williamson
_Virginia
Southhampton Suffolk City
Wisconsin
Barron Lafayette
Brown Manitowoe
Buffalo Marathon
Calumet Monroe
Chippewa Outagamie
Clark Pepin
Columbia Pierce
Crawford Polk
Dane Portage
Dodge Racine
Dunn Richland
Eau Claire Rock
Fond du Lac St. Croix
Grant Sauk
Green Sheboygan
lowa Trempealeau
Jackson Vernon
Jefferson Walworth
Kenosha Waukesha
Kewaunee Winnebago
La Crosse Wood
Wyoming
Coshen

These regulations have been reviewed
under the USDA criteria established to
implement Executive Order No. 12044,
“Improving Government Regulations.” A
determination has been made that this
action should not be classified
“significant” under those criteria. A
Final Impact Statement has been
prepared and is available from Peter F.
Cole, Secretary, Federal Crop Insurance
Corporation, Room 4088, South Building,
U.S. Department of Agriculture,
Washington, D.C. 20250.

Note.—The reporting requirements
contained herein have been approved by the
Office of Management and Budget in
accordance with the Federal Reports Act of
1942, and OMB Circular No. A-40.

Dated: November 16, 1979.
James D. Deal,
Manager.
[FR Doc. 79-36142 Filed 11-23-79 8:45 am]
BILLING CODE 3410-08-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 79-S0O-71; Amdt. No. 39-3619]

Airworthiness Directives; EMBRAER
EMB-110P1 and EMB-110P2

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule,

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD)
which requires inspection for cracks in
the flap supports on EMBRAER Models
EMB-110P1 and EMB-110P2 airplanes.
The AD is needed to prevent failure of
the flap supports which could result in
loss of the flaps from the airplanes.
DATES: Effective November 21, 1979.

Compliance is required within the
next 50 hours time in service, after the
effective date of this AD, and thereafter
at intervals not to exceed 250 hours time
in service.

FOR FURTHER INFORMATION CONTACT:
Jack Bentley, Aerospace Engineer,
Engineering and Manufacturing Branch,
FAA, Southern Region, P.O. Box 20636,
Altlanta, Georgia 30320, telephone (404)
763-7407.

SUPPLEMENTARY INFORMATION: There
have been reports of cracks in the flap
supports on EMBRAER Models EMB-
110P1 and EMB-110P2 airplanes which
could result in loss of the flaps from the
airplane. Since this condition is likely to
exist or develop on other airplanes of
the same type design, an Airworthiness
Directive is being issued which requires
inspection for cracks in the flap supports
and replacement as necessary on
EMBRAER Models EMB-110P1 and
EMB-110P2 airplanes.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
public procedure hereon are
impracticable and good cause exists for
making this amendment effective in less
than 30 days.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
Airworthiness Directive (AD):

EMBRAER: Models EMB-110P1 and EMB-
110P2, certificated in all categories.

Compliance is required within the next 50
hours time in service, unless already
accomplished, and thereafter at intervals not
to exceed 250 hours time in service. To
prevent failure of the flap supports and
possible loss of the flaps, accomplish the
following:

A. With the wing flaps extended, using a
10-power magnifying glass or dye-penetrant
method, conduct an inspection of all the flap
supports; part numbers listed below, installed
on the wing and on the flaps, for cracks in the
components near the attachment bolts,

Flap Support Part Numbers

4A-2611.46.01
4A-2621.46.01
4A-2611.47.01
4A-2611.48.01
4A-2621.48.01

4A-2116.01.01
4A-2116,02.01 or 4A-2116.02.01N
4A-2216.02.01 or 4A-2216.02.01N
4A-2116.03.01
4A-2216.03.01

If any cracks are found, replace the
component before further flight.

B. Upon request of the operator, an FAA
maintenance inspector, subject to prior
approval of the Chief, Engineering and
Manufacturing Branch, Southern Region, may
adjust the inspection interval if the request
contains substantiating data to justify the
increase for that operator.

C. Compliance with the provisions of this
AD may be accomplished in an equivalent
manner approved by the Chief, Engineering
and Manufacturing Branch, Southern Region.

This amendment is effective November 21,
1979.

(Secs. 313(a), 801, and 803, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); sec. 6(c), Department of
Transportation Act (49 U.S.C. 1855(c)); 14
CFR 11.89)

Note.—The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).

Issued in East Point, Ga., on November 9,
1979.

Louis J. Cardinali,

Director, Southern Region.

[FR Doc. 78-36315 Filed 11-23-79; 8:45 am]
BILLING CODE 4810-13-M

14 CFR Part 39

[Docket No. 79-NW-18-AD; Amend. 39~
3613]

Airworthiness Directive; Bell Model
47G Series Helicopters, Soloy Turbine
Conversions

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: On August 21, 1979, an
airmail letter Airworthiness Directive
(AD) was issued and made effective
upon receipt to all operators of Bell 47G
series helicopters that have been
converted to turbine power by Soloy
Conversions, LTD., under Supplemental
Type Certificate (STC) SH657ZNW.

The AD required a one-time
inspection of the turbine engine mount
rod ends to determine if certain non-
aircraft quality rod ends had been
installed, replacement of the rod ends if
necessary, and returning of the replaced
rod ends to Soloy Conversion, LTD., for
accountability. Compliance with the AD
will result in detection of the non-
aircraft quality rod ends which are
subject to unreliable strength and
fatigue characteristics. Failure of these
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rod ends would result in binding of the
engine drive shaft and possible
catastrophic structural damage, This
condition still exists and the AD is
hereby published in the Federal Register
to make it effective as to all persons.
pATES: The effective date is November
26, 1979, except for recipients of the
airmail letter of August 21, 1979, which
contained this Amendment. Initial
compliance required before 25 hours
time-in-service after receipt of this AD.
FOR FURTHER INFORMATION, CONTACT:
Mr. James R. Haynes, Airframe Section,
ANW-212, Engineering and
Manufacturing Branch, Northwest
Region, 9010 East Marginal Way South,
Seattle, Washington, 98108. Telephone
(206) 767-2516.

SUPPLEMENTARY INFORMATION: These
suspect rod ends were discovered to
have been installed on several Bell 47G
series helicopters at the time of
conversion to turbine power by Soloy
Conversion, LTD., under Supplemental
Type Certificate (STC) SH657NW. The
manufacturer of these rod ends has
indicated that they are not aircraft
quality and have unreliable strength and
fatigue characteristics. The rod ends are
the primary mounting devices for the
turbine engine. A failure of one of these
rod ends could cause a shift in the
engine alignment and binding of the
engine drive shaft. In addition to
possible loss of engine power, the
engine drive shaft could fail and cause
severe structural damage in the
helicopter. A known number of these
rod ends have been installed, but it is
not known which particular helicopters
they have been installed on.
Consequently, the AD requires a one-
time inspection to determine if any of
these type rod ends have been installed,
replacement with approved rod ends, if
necessary, and return of the suspect rod
ends to Soloy Conversion, LTD., for
accountability. Since a situation existed
that required immediate adoption of this
regulation, it was found that notice and
public procedure thereon were
impracticable and good cause existed at
the time of issuance, and still exists, for
making this amendment effective in less
than 30 days.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,

§ 39.13 of the Federal Aviation

Regulations (13 CFR 39.13), is amended

by adding the following new

Airworthiness Directive:

Bell Helicopter Textron: Applies to Bell 47G
series helicopters certificated in all
categories that have been converted to
turbine power by Soloy Conversions,

LTD., Supplemental Type Certificate
SHE57NW.

A. Within the next 25 hours time-in-service,
after the effective date of this AD, inspect the
turbine engine mount rod ends with a magnet
to determine if the NMB Inc. P/N AH FTL5,
or Soloy P/N 100-2205-2B rod ends are
installed. These suspect stainless steel rod
ends are identified by the fact that they are
non-magnetic.

B. If the non-magnetic stainless steel rod
ends are found to be installed, replace the
rod ends with Heim P/N HFL-5M or Soloy P/
N 100-2205-1B in accordance with Soloy
Conversions, LTD., Service Bulletin 03-660
Dated July 186, 1979, within 25 hours time-in-
service after the effective date of this AD.

C. Return the suspect stainless steel rod
ends to Soloy Conversions, LTD., for disposal
within 30 days after removal.

D. Alternate replacements which provide
an equivalent level of safety may be used
when approved by the Chief, Engineering and
Manufacturing Branch, FAA Northwest
Region,

The manufacturer's specifications and
procedures identified and described in this
directive are incorporated herein and made a
part hereof pursuant to 5 U.S.C. 552(a)(1).

All persons affected by this directive who
have not already received these documents
from the manufacturer, may obtain copies
upon request to Soloy Conversions, LTD.,
P.O. Box 60, Chehalis, Washington 98532,
These documents may also be examined at
FAA Northwest Region, 9010 East Marginal
South, Seattle, Washington 98108.

“This Amendment is effective November
26, 1979 and was effective earlier, for all
recipients of the airmail letter dated August
21, 1979, which contained this Amendment.”
(Secs. 313(a), 601, 603, Federal Aviation Act
of 1958, as amended (49 U.S.C. 1354(a), 1421,
1423) and sec. 6(c) of the Department of
Transportation Act (49 U.S.C. 1655(c)); and 14
CFR 11.89)

Note.—The FAA has determined that this
document involves a regulation which is not
considered to be significant under the
provisions of Executive Order 12044 and as
implemented by Department of A
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).

Issued in Seattle, Wash., on November 6,
1979.

C. B. Walk, Jr.,

Director, Northwest Region.

Note.—The incorporation by reference
provisions in the document were approved by
the Director of the Federal Register on June
19, 1967.

[FR Dac. 79-36318 Filed 11-23-79; B:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 79-ASW-40]

Designation of Transition Area:
Danbury, Tex.

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTiON: Final rule.

sumMMARY: The nature of the action
being taken is to designate a transition
area at Danbury, Tex. The intended
effect of the action is to provide
controlled airspace for aircraft
executing a new instrument approach
procedure to the Garrett Ranch Airport,
The circumstance which created the
need for the action is the establishment
of a special instrument approach
procedure to the Garrett Ranch Airport
using the Scholes VORTAC. Coincident
with this action the airport is changed
from Visual Flight Rules (VFR] to
Instrument Flight Rules (IFR). This is a
new airport as circularized under Study
Number 78-ASW-26-NRA dated
February 27, 1979.

EFFECTIVE DATE: January 24, 1980.

FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101;
telephone 817-624-4911, extension 302.

SUPPLEMENTARY INFORMATION:
History

On October 1, 1979, a notice of
proposed rulemaking was published in
the Federal Register (44 FR 56374)
stating that the Federal Aviation
Administration proposed to designate
the Danbury, Tex., transition area.
Interested persons were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the Federal
Aviation Administration. Comments
were received without objections.
Except for editorial changes this
amendment is that proposed in the
notice.

The Rule

This amendment to Subpart G of Part
71 of the Federal Aviation Regulations
(14 CFR Part 71) designates the
Danbury, Tex., transition area. This
action provides controlled airspace from
700 feet above the ground for the
protection of aircraft executing
instrument approach procedures to the
Garrett Ranch Airport.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Subpart G of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (44 FR 442) is amended,
effective 0901 G.m.t., January 24, 1980,
by adding the Danbury, Tex., transition
area, as follows.

In Subpart G, § 71.181 (44 FR 442), the
following transition area is added:
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Danbury, Tex.

That airspace extending upward from 700
feet above the surface within a 5.5-mile
radius of the Garrett Ranch Airport, Danbury,
Tex. (latitude 29°17'13"” N., longitude
95°21'34" W.),

(Sec. 307(a), Federal Aviation Act of 1958 (49
U.8.C. 1348(a)); and sec. 6(c), Department of
Transportation Act (49 U.S.C, 1655(c)))

Note.—The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 286, 1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Fort Worth, Tex., on November
14, 1979.

C. R. Melugin, Jr.,

Director, Southwest Region.

[FR Doc. 79-36317 Filed 11-23-79; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 79-ASW-41]
Designation of Transition Area:
Eastland, Tex.

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTION: Final rule.

SUMMARY: The nature of the action
being taken is to designate a transition
area at Eastland, Tex, The intended
effect of the action is to provide
controlled airspace for aircraft
executing a new instrument approach
procedure to the Eastland Municipal
Airport. The circumstance which
created the need for the action is the
establishment of a nondirectional radio
beacon (NDBJ 3,500 feet south of
Runway 35. Cooncident with this action,
the airport is changed from Visual Flight
Rules (VFR) to Instrument Flight Rules
(IFR).

EFFECTIVE DATE: January 24, 1980.

FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch, ASW-535, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101;
telephone: (817) 624-4911, extension 302.
SUPPLEMENTARY INFORMATION:

History

On October 1, 1979, a notice of
proposed rule making was published in
the Federal Register (44 FR 56374)
stating that the Federal Aviation

Administration proposed to designate
the Eastland, Tex., transition area.
Interested persons were invited to
participate in this rule making
proceeding by submitting written
comments on the proposal to the Federal
Aviation Administration. Comments
were received and one commentor
objected to the proposal.

Discussion of Comments

The Department of the Air Force
representative commented negatively to
the proposed rule. The commenter
objected because of the possible effect
the proposal may have on the Military
Training Route, IR153. The main concern
is that the instrument approach
procedure associated with the proposal
could cause limitations or restrictions on
use of the route. Additionally, the
commentor recommended that the
instrument approach procedure be made
from the north to Runway 17 instead of
Runway 35. The instrument approach
procedure was developed to Runway 35
rather than Runway 17 due to high
antenna structures north of the airport
and a lower minimum descent altitude
(MDA) could be obtained by developing
the procedure to Runway 35. Instrument
Flight Rules (IFR) traffic in controlled
airspace will be separated by the
appropriate air traffic control facility.
The low volume of traffic that will be
generated from the Eastland Municipal
Airport and the IFR traffic on IR153 shall
not conflict to any significant degree.
Consequently, the Federal Aviation
Administration has determined that any
effect will be minimal. Except for
editorial changes, this amendment is
that proposed in the notice.

The Rule

This amendment to Subpart G of Part
71 of the Federal Aviation Regulations
(14 CER Part 71) designates the
Eastland, Tex., transition area. This
action provides controlled airspace from
700 feet above the ground for the
protection of aircraft executing
instrument approach procedures to the
Eastland Municipal Airport.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Subpart G of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (44 FR 442) is amended,
effective 0901 G.m.t., January 24, 1980, as
follows.

In Subpart G, § 71.181 (44 FR 442), the
following transition area is added:

Eastland, Tex.

That airspace extending upward from 700
feet above the surface within a 6.5-mile

radius of Eastland Municipal Airport (latitude
32°25'00” N., longitude 88°48'45" W.) and
within 3.5 miles each side of the 180° bearing
from the NDB (latitude 32°23'55" N., longitude
98°48'35.18" W.) extending from the 6.5-mile
radius area to a point 8.5 miles south of the
NDB.
(Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a)); and sec. 8(c), Department of
Transportation Act (49 U.S.C. 1855(c)))
Note.—The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
Note.—Since this regulatory action
involves an established body of technical
requirements for which frequent and routine
amendments are necessary to keep them
operationally current and promote safe flight
operations, the anticipated impact is so
minimal that this action does not warrant
preparation of a regulatory evaluation.

Issued in Fort Worth, Tex., on November
14, 1979,

C. R. Melugin, Jr.,

Director, Southwest Region,

[FR Doc. 79-36318 Filed 11-23-79; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 79-ASW-35]

Designation of Transition Area: Center,
Tex.

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The nature of the action
being taken is to designate a transition
area at Center, Tex. The intended effect
of the action is to provide controlled
airspace for aircraft executing a new
instrument approach procedure to the
Center Municipal Airport. The )
circumstance which created the need for
the action is the establishment of a
nondirectional radio beacon (NDB)
located on the airport. Coincident with
this action, the airport is changed from
Visual Flight Rules (VFR) to Instrument
Flight Rules (IFR). -

EFFECTIVE DATE: January 24, 1980.

FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101;
telephone 817-6824-4911, extension 302.

SUPPLEMENTARY INFORMATION:
History

On September 27, 1979, a notice of
proposed rulemaking was published in
the Federal Register (44 FR 55595)
stating that the Federal Aviation
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Administration proposed to designate
the Center, Tex., transition area.
Interested persons were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the Federal
Aviation Administration. Comments
were received and one commentor
objected to the proposal.

Discussion of Comments

The Department of the Air Force
representative commented negatively to
the proposed rule. The commentor
objected because of the possible effect
the proposal might have on a Military
Training Route, JR-127. The main
concern is that the transition area and
the instrument approach procedure
associated with the proposal could
infringe upon IR-127. The commentor
stated that the Twelfth Air Force would
have no objection if IR-127 was not
impacted. Instrument Flight Rules (IFR)
traffic in controlled airspace will be
separated by the appropriate air traffic
control facility. Since the anticipated
IFR traffic operating to or from the
Center Municipal Airport will not be of
sufficient numbers to impact other IFR
operations, the Federal Aviation
Administration has determined that
there will be no significant impact on
IR-127. Except for editorial changes, this
amendment is that proposed in the
notice.

The Rule

This amendment to Subpart G of Part
71 of the Federal Aviation Regulations
(14 CFR Part 71) designates the Center,
Tex., transition area. This action
provides controlled airspace from 700
feet above the ground for the protection
of aircraft executing instrument
approach procedures to the Center
Municipal Airport.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Subpart G of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (44 FR 442) is amended,
effective 0901 G.m.t., January 24, 1980, as
follows:

In Subpart G, § 71.181 (44 FR 442), the
following transition area is added:

Center, Tex.

That airspace extending upward from 7060
feet above the surface within a 6-mile radius
of the Center Municipal Airport, Center, Tex.
(latitude 31°5000" N., longitude 84°09'00" W.),
and within 3.5 miles each side of the 321°
bearing from the NDB {latitude 31°50"10" N.,
longitude 94°08'59” W.), extending from the 6-
mile radius area to 8.5 miles northwest of the
NDB.

(Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a)); and sec. 6(c), Department of
Transportation Act (49 U.8.C. 1855(c)))
Note.—The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 286, 1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.
Issued in Fort Worth, Tex., on November 9,
1979.
C. R. Melugin, Jr., :
Director, Southwest Region.
[FR Doc. 7636310 Filed 11-23-79; 8:45:am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 79-ASW-36]

Designation of Transition Area:
Winters, Tex.

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The nature of the action
being taken is to designate a transition
area at Winters, Tex. The intended
effect of the action is to provide
controlled airspace for aircraft
executing a new instrument approach
procedure to the Winters Municipal
Airport. The circumstance which
created the need for the action is the
establishment of a nondirectional radio
beacon (NDB) located on the airport.
Coincident with this action, the airport
is changed from Visual Flight Rules
(VFR) to Instrument Flight Rules (IFR).
EFFECTIVE DATE: January 24, 1980.

FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101;
telephone 817-624-4911, extension 302.

SUPPLEMENTARY INFORMATION:

History

On September 27, 1979, a notice of
proposed rule making was published in
the Federal Register (44 FR 55595)
stating that the Federal Aviation
Administration proposed to designate a
transition area at Winters, Tex.
Interested persons were invited to
participate in this rule making
proceeding by submitting written
comments on the proposal to the Federal
Aviation Administration. Comments

were received without objections.
Except for editorial changes this
amendment is the proposed in the
notice.

The Rule

This amendment to Subpart G of Part
71 of the Federal Aviation Regulations
{14 CFR Part 71) designates the Winters,
Tex., transition area. This action
provides controlled airspace from 700
feet above the ground for the protection
of aircraft executing instrument
approach procedures to the Winters
Municipal Airport. )

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Subpart G of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (44 FR 442) is amended,
effective 0901 G.m.t., January 24, 1980,
by adding the Winters, Tex., transition
area as follows:

Winters, Tex.

That aifspace extending upward from 700
feet above the surface within a 7-mile radius
of the Winters Municipal Airport (latitude
31°56'45”N., longitude 89°59'08”"W.) and
within 3.5 miles each side of the 187° bearing
from the NDB (latitude 31°57'12"N., longitude
99°59'00""W.) extending from the 7-mile radius
area to 8.5 miles south of the NDB.

(Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a)); and sec. 6(c) Department of
Transportation Act (49 U.S.C. 1655(c})))

Note.—The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 286, 1978).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Fort Worth, Tex., on November 9,
1978.

C. R. Melugin, Jr.,

Director, Southwest Region.

{FR Doc. 7936320 Filed 11-23-78; 6:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 79-EA-25]

Alteration of Transition Area: Tri-City,
Tenn.

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

suMMARY: This amendment alters the
Tri-City, Tenn., transition area. A new
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NDB-A instrument approach procedure
at Virginia Highlands Airport,
Abingdon, Va., is in development. To
provide controlled airspace for this
procedure will require alteration of the
700-foot floor transition area. This
alteration will provide protection to
aircraft executing the new and revised
instrument approaches by increasing the
controlled airspace. An instrument
approach procedure requires the
designation of controlled airspace to
protect instrument aircraft utilizing the
instrument approach.

EFFECTIVE DATE: 0901 G.m.t. November
29, 1979.

FOR FURTHER INFORMATION CONTACT:
Charles ]. Bell, Airspace and Procedures
Branch, AEA-530, Air Traffic Division,
Federal Aviation Administration,
Federal Building, J.F.K. International
Airport, Jamaica, New York 11430,
Telephone (212) 995-3391.

SUPPLEMENTARY INFORMATION: The
purpose of this amendment to Subpart G
of Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) is to alter a
transition area, On page 38569 of the
Federal Register for July 2, 1979, the
FAA published a proposed amendment
to alter the subject transition area.
Interested parties were given time in
which to submit comments. No
objections were received.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Subpart G of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended, effective 0901 G.m.t.
November 29, 1979, as published.

(Sec. 307(a), 313(a), Federal Aviation Act of
1958 (49 U.S.C. 1348(a) and 1354(c)); sec. 6(c)
of the Department of Transportation Act (49
U.S.C. 1855(c]); and 14 CFR 11.69)

Issued in Jamaica, New York, on November
8, 1979,
Martin J. White,
Acting Director, Eastern Region.

1. Amend § 71.181'of the Federal
Aviation Regulations so as to amend the
description of the Tri-City, Tenn., 700-
foot floor transition area as follows:

In the text delete, “including the
airspace within 2 miles each side of
Virginia Highlands Airport Runway 6
extended centerline, extending from the
arc of a 30-mile radius circle centered on
Tri-City Airport to 7.5 miles northeast of
Virginia Highlands Airport;" and
substitute therefore, “including the
airspace within 3 miles each side of the
Abingdon, Va. NDB 36°42'35"N.,
81°59'15"W., 059° bearing, extending
from the arc of a 30-mile radius circle

centered on Tri-City Airport to 8.5 miles
northeast of the Abingdon NDB;".

[FR Doc. 79-36321 Filed 11-23-79; 8:45 am)

BILLING CODE 4810-13-M

14 CFR Part 71
[Airspace Docket No, 79-ASW-32]

Alteration of Transition Area: Port
Lavaca, Tex.

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The nature of the action
being taken is to alter the transition area
at Port Lavaca, Tex. The intended effect
of the action is to provide additional
controlled airspace for aircraft
executing a new instrument approach
procedure to the Calhoun County
Airport. The circumstance which
created the need for the action is the
establishment of a nondirectional radio
beacon (NDB) on the airport.

EFFECTIVE DATE: January 24, 1980.

FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101;
telephone 817-624-4911, extension 302,
SUPPLEMENTARY INFORMATION:

History

On September 20, 1979, a notice of
proposed rule making was published in
the Federal Register (44 FR 54492)
stating that the Federal Aviation
Administration proposed to alter the
Port Lavaca, Tex., transition area.
Interested persons were invited to
participate in this rule making
proceeding by submitting written
comments on the proposal to the Federal
Aviation Administration. Comments
were received without objections.
Except for editorial changes this
amendment is that proposed in the
notice.

The Rule

This amendment to Subpart G of Part
71 of the Federal Aviation Regulations
(14 CFR Part 71) alters the Port Lavaca,
Tex., transition area. This action
provides controlled airspace from 700
feet above the ground for the protection
of aircraft executing established and
proposed instrument approach
procedures to Calhoun County Airport.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Subpart G of Part 71 of the Federal

Aviation Regulations (14 CFR Part 71) as
republished (44 FR 442) is amended,
effective 0901 G.m.t,, January 24, 1980, as
follows.

In Subpart G, § 71.181 (44 FR 442), the
Port Lavaca transition area is altered as
follows:

Port Lavaca, Tex.

That airspace extending upward from 700
feet above the surface within a 5-mile radius
of Calhoun County Airport (Latitude
28°39'12"N., Longitude 96°40'56""W.) and
within 2.5 miles each side of the Palacios
VORTAC 250° radial extending from the 5-
mile radius area to 16 miles southwest of the
VORTAC; within 3 miles each side of the 330°
bearing from the NDB (Latitude 28°39'01”N.,
Longitude 86°40'52"'W.), extending from the 5-
mile radius area to 8,5 miles northwest of the
NDB.

(Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a)); and sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c)))

Note.—The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Fort Worth, Tex., on November 9,
1979.

C.R. Meluﬂ'nq ]rn

Director, Southwest Region.

[FR Doc. 78-36322 Filed 11-23-79; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 79-ASW-34]
Alteration of Transition Area: Sulphur
Springs, Tex.

AGENCY: Federal Aviation
Administration (FAA) DOT.
ACTION: Final rule.

SUMMARY: The nature of the action
being taken is to alter the transition area
at Sulphur Springs, Tex. The intended
effect of the action is to provide
additional controlled airspace for
aircraft executing a new instrument
approach procedure to the Sulphur
Springs Municipal Airport. The
circumstance which created the need for
the action is the establishment of a
nondirectional radio beacon (NDB)
located on the airport.

EFFECTIVE DATE: January 24, 1980.

FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
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Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1889, Fort Worth, Texas 76101,
telephone 817-624-4911, extension 302.

SUPPLEMENTARY INFORMATION:
History

On September 27, 1979, a notice of
proposed rule making was published in
the Federal Register (44 FR 55596)
stating that the Federal Aviation
Administration proposed to alter the
Sulphur Springs, Tex., transition area.
Interested persons were invited to
participate in this rule making
proceeding by submitting written
comments on the proposal to the Federal
Awviation Administration. Comments
were received without objections.
Except for editorial changes this
amendment is that proposed in the
notice.

The Rule

This amendment to Subpart G of Part
71 of the Federal Aviation Regulations
(14 CFR Part 71) alters the Sulphur
Springs, Tex., transition area. This
action provides controlled airspace from
700 feet above the ground for the
protection of aircraft executing
established and proposed instrument
approach procedures to the Sulphur
Springs Municipal Airport.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Subpart G of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (44 FR 442) is amended,
effective 0901 G.m.t., January 24, 1980, as
follows:

In Subpart G, § 71.181 (44 FR 442), the
following transition area is altered by
adding the following:

Sulphur Springs, Tex.

* * * and within 3 miles each side of the
002° bearing from the NDB (latitude
33°09'30"'N.,, longitude 95°37'05"W.) extending
from the 5-mile radius area to 8.5 miles north
of the NDB.

(Sec. 307(a), Federal Aviation Act of 1858 (49
U.S.C. 1348(a)); and sec. 8(c) Department of
Transportation Act [49 U.S.C. 1855(c)))
Note.—The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Fort Worth, Tex., on November 8,
1979.

C. R. Melugin, Jr.,

Director, Southwest Region.

{FR Doc. 79-36323 Filed 11-23-7; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE
Industry and Trade Administration
15 CFR Part 369

Restrictive Trade Practices or
Boycotts; Interpretation
AGENCY: Industry and Trade

Administration, Department of
Commerce.

ACTION: Interpretation.

suMMARY: This document sets forth the
views of the Department of Commerce
with respect to the application of the
final regulations on restrictive trade
practices or boycotts (15 CFR Part 369)
to certain shipping and insurance
certifications which some United States
persons are being or may be asked to
provide.

EFFECTIVE DATE: November 26, 1978.

FOR FURTHER INFORMATION CONTACT:
Howard Fenton, Antiboycott
Compliance Staff, U.S. Department of
Commerce, Telephone (202) 377-5914.

The following Appendix is added to
Part 369 as Supplement 2.

Appendix—Iinterpretations

In the Federal Register of April 21, 1978 (43
FR 16969), the Department set forth its views
on whether the furnishing of certain shipping
and insurance certificates in compliance with
boycotting country requirements violated the
provisions of Title II of the Export
Administration Amendments of 1977 (50
U.S.C. app. 2401-2413) (1976 & Supp. 1 1977)
and the regulations on restrictive trade
practices or boycotts (15 CFR Part 369 (1979)).
In that context, the Department stated its
position that (i) “the owner, charterer or
master of a vessel may certify that the vessel
is ‘eligible’ or ‘otherwise eligible’ to enter into
the ports of a boycotting country in
conformity with its laws and regulations,”
and (ii) “the insurer, himself, may certify that
he has a duly qualified and appointed agent
or representative in the boycotting country
and may furnish the name and address of his
agent or representative.”

Under its April 21, 1978 Interpretation, the
Department also stated that furnishing such
certifications by anyone other than (i) the
owner, charterer or master of a vessel or (ii)
the insurer would fall within the prohibition
set forth in 15 CFR 369.2(d), “unless it is clear
from all the facts and circumstances that
these certifications are not required for &
boycott reason.” See 15 CFR 369.2(d) (3) and
(4).
Since the publication of that Interpretation,
the Department has received from the

Kingdom of Saudi Arabia a clarification that
the shipping and insurance certifications are
required by Saudi Arabia in order to (i)
demonstrate that there are no applicable
restrictions under Saudi laws or regulations
pertaining to maritime matters such as the
age of the ship, the condition of the ship, and
gimilar matters that would bar entry of the
vessel into Saudi ports; and {ii) facilitate
dealings with insurers by Saudi Arabian
importers whose ability to secure expeditious
payments in the event of damage to insured
goods may be adversely affected by the
absence of a qualified agent or representative
of the insurer in Saudi Arabia, In the
Department's judgment, this clarification
constitutes sufficient facts and circumstances
to demonstrate that the certifications are not
required by Saudi Arabia for boycott reasons.

On the basis of this clarification, it is the
Department's position that any United States
person may furnish such shipping insurance
certificates required by Saudi Arabia without
violating 15 CFR 369.2(d). Moreover, under
these circumstances, receipt of requests for
such shipping and insurance certificates from
Saudi Arabia is not reportable.

1t is still the Department's position that
furnishing such a certificate pertaining to
one's own eligibility offends no prohibition
under Part 369. See 15 CFR 369.2(f), example
(xiv). However, absent facts and
circumstances clearly indicating that the
certifications are required for ordinary
commercial reasons as demonstrated by the
Saudi clarification, furnishing certifications
about the eligibility or blacklist status of any
other person would fall within the prohibition
set forth in § 369.2(d), and receipt of requests
for such certifications is reportable.

It also remains the Department's position
that where a United States person asks an
insurer or carrier of the exporter’s goods to
self-certify, such request offends no
prohibition under this Part. However, where a
United States person asks anyone other than
an insurer or carrier of the exporter’s goods
to self-certify, such requests will be
considered by the Department as evidence of
the requesting person’s refusal to do business
with those persons who cannot or will not
furnish such a self-certification. For example,
if an exporter-beneficiary of a letter of credit
asks his component suppliers to self-certify,
such a request will be considered as evidence
of his refusal to do business with those
component suppliers who cannot or will not
furnish such a self-certification.

The Department wishes to emphasize that
notwithstanding the fact that self-
certifications are permissible, it will closely
scrutinize the activities of all United States
persons who provide such self-certifications,
including insurers and carriers, to determine
that such persons have not taken any
prohibited actions or entered into any
prohibited agreements in order to be able to
furnish such certifications.

Dated: November 20, 1978,

Stanley ]. Marcuss,

Acting Assistant Secretary for Industry and
Trade.

[FR Doc. 79-36326 Filed 11-23-79; 845 am)

BILLING CODE 3510-25-M
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Chapter li

Mortgage Insurance Sections;
Identification of Incorporated by
Reference Materials

Editorial Note: In response to an office
of the Federal Register request to
identify incorporated material, and to
comply with current terminology and
practice, the Department of Housing and
Urban Development changes those
section headings in 24 CFR Chapter II
which now read “Incorporation by
reference” to read “Cross reference.”
BILLING CODE 6820-26-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FRL 1365-3]

Approval and Promulgation of
Implementation Plans; Alabama: 1979
Plan Revisions

AGENCY: U.S. Environmental Protection
Agency.
acTiON: Final rule.

SUMMARY: EPA today announces its
approval of portions of the
implementation plan revisions which the
Alabama Air Pollution Control
Commission submitted pursuant to the
requirements of Part D of Title I of the
Clean Air Act, as amended 1977, with
regard to nonattainment areas.

Other portions of the State’s 1979
revisions are given conditional approval.
These portions contain minor
deficiencies which the State has agreed
to correct by February 15, 1980..After
receipt of the supplementary submittal,
they will be the subject of another
notice of proposed rulemaking. The
specific portions of the Alabama
implementation plan revisions that EPA
proposes to take final action on are
described below in detail in the General
Discussion.

DATE: These actions are effective
November 26, 1979.

ADDRESSES: Copies of the materials
submitted by Alabama and the
comments received in response to the
proposal notice of July 19, 1979 (44 FR
42242), may be examined during normal
business hours at the following
locations: Public Information Reference
Unit, Library Systems Branch,
Environmental Protection Agency, 401 M
Street, S.W., Washington, D.C. 20460.
Library, Environmental Protection

Agency, Region IV, 345 Courtland Street,

N.E., Atlanta, Georgia, 30308.

FOR FURTHER INFORMATION CONTACT:
Raymond Gregory, Region IV, Air
Programs Branch, 345 Courtland Street,
N.E.,, Atlanta, Georgia, 30308, 404/881-
3286 (FTS 257-3286).

SUPPLEMENTAL INFORMATION:

Background

In the July 19, 1979, Federal Register
(44 FR 42242), EPA proposed approval of
the Alabama SIP revisions for the
following designated nonattainment
areas:

Total Suspended Particulate Matter (TSP) ((P)
Primary, (S) Secondary Standards)

A. That portion of Jackson County
surrounding the Tennessee Valley Authority's
Widows Creek Plant (P)(S).

B. That portion of Mobile County within a
section of downtown Mobile (P)(S).

C. A portion of Morgan County including
portions of the City of Decatur (S).
Photochemical Oxidants (Ozone)

A. Jefferson County;

B. Mobile County;

C. Madison County;

D. Morgan County;

E. Russell County.

Implementation plan revisions under
Part D of Title I of the Clean Air Act
were developed by the State for all the
foregoing areas. These revisions were
submitted for EPA’s approval on April
19, 1979; additional information
requested by EPA was submitted on
August 10, 1979. The materials
submitted concerned clarification of
issues addressed in the proposed
conditional approval of July 19, 1979. In
addition, the State requested in a
separate letter on August 10, 1979,
redesignation of the TSP nonattainment
area in Morgan County to “unknown"
(cannot be classified) based on four
quarters of attainment data. This
request will be dealt with in a separate
Federal Register notice.

Receipt of the Alabama revisions was
first announced in the Federal Register
of May 9, 1979 (44 FR 27183). The
Alabama revisions have been reviewed
by EPA in light of the Clean Air Act of
1977, EPA regulations, and additional
guidance materials. The criteria utilized
in this review were detailed in the
Federal Register on April 4, 1979 (44 FR
20372), and need not be repeated in
detail here. ;

General Discussion

The notice of proposed rulemaking
discussed each of the provisions of
Section 172(b) of the Clean Air Act of
1977. This notice discusses the
substantive issues addressed in the
proposal notice of July 19, 1979, and the

public comments which were received
as a result of that notice, and responses
to comments made on a national basis.

A Reasonable Further Progress (RFP)
demonstration for the Morgan County
TSP nonattainment area was requested.
The State has made a request for
redesignation of this area to
unclassifiable based on four quarters of
attainment air quality data and the
installation of more efficient controls
under existing regulations on two
sources of TSP influencing the monitor.
This request is in accordance with EPA
policy. The conditional approval
proposed for this section of the State
submittal is no longer appropriate. The
change in the attainment status will be
addressed in a separate Federal Register
notice.

The State was requested to certify
that the 1972 inventory for TSP sources
in the Mobile nonattainment area was
identical to the 1976 inventory. As an
alternative, the State has submitted a
1977 inventory. With this submittal, the
conditional approval concerning the
control strategy demonstration for the
Mobile TSP revision is changed to full
approval,

A commitment to an annual updating
of the inventories for the nonattainment
area was requested. The commitment by
the State to annual reports concerning
RFP is in effect also a commitment to an
annual updating of the emission
inventories, since the annual reports
concerning RFP must be based on
annually updated emissions inventories.
The conditional approval which
required a commitment to an annual
updating of the emission inventories is
therefore being changed to full approval.

The State has submitted a written
certification that the definition of LAER
(Lowest Achievable Emission Rate)
which contains the phrase “or can
reasonably be expected to occur in
practice” is not any less stringent than
the definition contained in the Clean Air
Act. With this certification the
conditional approval of the definition of
LAER is changed to full approval.

A suggestion was made that the State
make their definitions of “source” and
“facility” consistent with present EPA
definitions. Because the State prefers
their definitions of the terms “source”
and “facility” rather than the EPA
definitions, and because the EPA
definitions are proposed to be changed
in the same manner (see 44 FR 51931
September 5, 1979), no change will be
required in the State definitions.

The State has agreed to revise the
permitting requirements to include those
sources significantly impacting the
primary and secondary nonattainment
areas. Conditional approval is given
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with the stipulation that the State must
revise the regulation accordingly.

The State ﬁas submitted a written
concurrence with EPA's interpretation of
the term “acceptable schedule” as being
“intended to mean one which is
consistent with the requirements of the
Clean Air Act including Section 113(d)."
With this concurrence by the State, EPA
approves subparagraph 16.3.2(c)(2) of
the State's plan.

EPA has determined that removal of
the phrases “increase in” and "{or
sources)” in subparagraph 16.3.2(d)(1)(i)
is not required in order for this provision
to be approvable. EPA has concluded
that the State's definition of “source”
and “major modification” eliminate the
possibility that emission reductions at
the source (as presently defined by EPA)
would exempt new sources or
modifications from substantive
permitting requirements.

The State has used the phrase
“maximum expected production rate",
instead of the EPA phrase “maximum
allowable production rate" in its
regulation governing calculation of
offsets. The State agency has certified
that the phrase “maximum expected
production rate” used in subparagraph
16.3.2(g)(5) of its regulations is not
intended to allow credit for a calculated
value greater than that which would be
allowed under the applicable source
emission limitation in the approved SIP.
With the above certification by the
State, the conditional approval -
concerning subparagraph 16.3.2(g)(5) is
changed to full approval.

EPA has obtained assurances from the
State that emission reduction offsets
will be made legally enforceable under
the SIP by means of requirements in the
Part D permits for the sources providing
the offsets. Since this mechanism is
legally enforceable, EPA has determined
that the State has satisfied the
requirement concerning the specific
mechanisms for implementing offsets.

The State permitting requirements
intended to meet Clean Air Act Part D
permitting requirements mandate offsets
of “emissions” from proposed new or
modified sources before construction of
said sources can be approved.
“Emissions' are defined in section 1.2.1
of the State regulations to include "a
release into the outdoor atmosphere of
air contaminants", This of course
includes the EPA concept of emissions
referred to as “fugitive process
emissions''. This will necessitate the
State requiring a quantification of the
“fugitive process emissions" for each
affected source and the source applying
for construction approval to obtain
appropriate offsets. Therefore, with this
understanding, a State definition of

“fugitive process emissions” is not
necessary. The conditional approval
requiring adoption of a definition of
“fugitive process” emissions is changed
to full approval.

Upon reconsideration, EPA has
determined that the control
requirements specified in the document
referenced in section 4.2.4 of the State
regulations, for the Mobile TSP
nonattainment area (Appendix E of the
“Support Document, SIP Revision,
Mobile TSP Nonattainment Area”,
November 14, 1978), do meet the
requirements for emission limitations
and legally enforceable procedures in
that each individual “source” or

. “ptocess’ requiring Reasonably

Available Control Technology (RACT) is
identified and appropriate control
measures are specified for each source
in Mobile. The SIP revision process must
be adhered to for any future revision of
that Appendix. Based on this
determination, the conditional approval
for this section is changed to full
approval.

The State regulations section 4.11.1(c)
concerning control of cement plants
indicates applicability to “new plants".
The State regulation for Standards of
Performance for New Stationary
Sources (section 12.1(b)) states that “the
regulations of Chapter 12 will take
precedence for standards of
performance for new stationary sources
unless the existing regulations are more
stringent.” Since the Chapter 12
regulations represent full New Source
Performance Standards for new cement
plants, it takes precedence. The
conditional approval for this section is
changed to full approval based on the
nonapplicability of section 4.11.1(c) to
new cement plants, as confirmed by the
State.

EPA has determined that the VOC
Control Techniques Guideline
concerning control of petroleum storage
vessels prior to lease custody transfer
supports an exemption of crude oil and
condensate storage vessels smaller than
1,600,000 liters. Therefore, the
conditional approval concerning the
Alabama exemption is changed to full
approval.

The conditional approval for the State
Director-approved alternative VOC
control (6:14.2) which uses a plantwide
weekly weighted average is changed to
full approval. It is EPA's interpretation
of the Clean Air Act and relevant
regulations that if alternative control
strategies are allowed which were not
part of the SIP approval process, then
these individual alternative control
strategies must undergo the full SIP
revision process. EPA will soon place in

the Federal Register a general notice
concerning this subject.

Public Comments

1. The following comments concerned
Reasonably Available Control
Technology (RACT) for sources of
Volatile Organic Compounds (VOC).

Comment: The VOC RACT
regulations should be limited to the
designated nonattainment areas. The
commenter doubts that EPA will allow
(based on written EPA policy and
regulations) exemptions from either pre-
construction monitoring or emission
offset requirements for new VOC
sources when a State has adopted
statewide RACT regulations for VOC
sources,

Agency Response: Statewide RACT
regulations for VOC sources are a
necessary requirement for a Statewide
“accommodative SIP” approach for new
VOC sources. An accommodative SIP
eliminates requirements for offsets for
new VOC sources locating in or near
nonattainment areas. In addition, under
this approach a new source locating in a
rural area which is unclassifiable for
ozone can assume nonattainment, install
LAER control, and perform the required
monitoring after the start of
construction. Otherwise, monitoring
would be required before issuance of the
permit to start construction.

Comment: The compliance schedule
deadlines for the VOC RACT regulation
should be extended as long as possible
while still meeting reasonable further
progress requirements. The commenter
is concerned that the time frame for
ordering, retrofitting or installing, and
testing control equipment will exceed
the time allowed on the compliance
schedules.

Agency Response: The State has
adopted regulations allowing alternative
compliance schedules. EPA will allow
alternative compliance schedules which
are approved by states under
regulations which meet EPA
requirements,

2. The following comments addressed
questions concerning the control
strategy demonstration and adopted
regulations,

Comment: (Ozone-Jefferson County
and Mobile County) Air quality and
emissions data for photochemical
oxidants (ozone) and the compliance
modeling (linear rollback technique) are
based more on wishful thinking than
factual information and reliable
analysis.

Agency Response: The air quality
data has been collected in accordance
with approved reliable sampling
methods. The emissions data were
collected using standardized methods
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and thus constitute reliable factual
information. The use of the linear
rollback method determining the level of
control required to attain the national
ambient air quality standards is
acceptable. While EPA recognizes that
other models exist which involve a more
complex investigation of the ozone-
hydrocarbon reaction cycle, the rollback
method is still deemed reliable by EPA.

Comment: Without clearly stated
authority and additional resources to
effectively supervise local programs,
Alabama will inevitably fail in its efforts
to attain compliance in Birmingham and
Mobile.

Agency Response: The local agencies
in Jefferson and Mobile Counties have
adequate resources to accomplish
effective control of air pollution sources.
The Alabama Air Pollution Control
Commission (AAPCC) oversees work
conducted by those programs by means
of terms in the agreement delegating
primary responsibility to the local
programs. The resources committed by
the AAPCC to work effectively in
conjunction with the local agencies are
adequate.

Comment: Alabama’s "bubble”
provision simply states that “approval
* * * ghall not be granted unless it is
consistent with the requirements of
Federal and State law." This general
prohibition does not set forth important
standards and guidelines with sufficient
specificity.

Agency Response: The use of the
“bubble” provision by the State will be
under the source permitting regulations
including Prevention of Significant
Deterioration (PSD) and nonattainment
area offset requirements. The specific
requirements under the source
permitting regulations require that there
be no interference with the attainment
and maintenance of primary and
secondary ambient air quality
standards, in addition to application of a
specific degree of control technology.

Comment: The inventories should be
updated on an annual basis. The
inventories are unorganized and poorly
cross-referenced. The Mobile TSP
emission inventory should be updated.

Agency Response: An annual
updating of the emission inventories has
been addressed in the General
Discussion portion of this notice.
Alabama has submitted a table of
contents for the emission inventories
which is being made available for public
inspection along with other additional
information supplied. The State has
submitted a 1977 TSP emission
inventory for the Mobile nonattainment
area, which is acceptable under EPA
guidance.

Comment: The commenter has been
unable to inspect all relevant doctiments
relating to the proposed Alabama SIP as
of August 16, 1979. Certain proposed or
approved amendments to Alabama
regulations were not available or were
not identified as approval by Alabama.
The complete “reorganized” regulations
were not available for review.

Agency Response: The SIP revisions
submitted by the Alabama Air Pollution
Control Commission were forwarded to
the library files at the locations listed in
the proposal notice. Within the material
forwarded to the library files was a
section identified as “Chapter 8
Amendments to Rules and Regulations.”
This section contained the revised rules
and regulations which the AAPCC
adopted and submitted as necessary to
meet the NAAQS for the TSP and ozone
nonattainment areas. There is a
statement in the revised regulations
(Chapter 16, "Permits”) which may have
caused confusion concerning a
“reorganization” of the regulations. This
statement reads: “The requirements
contained in Section 16.1.1 through
Section 16.3.1 are a reorganization of
existing regulations presently contained
in Part 1.12 of the Alabama Air Pollution
Control Commission Rules and
Regulations.” Part 1.12 contained the
regulations governing permits. The
“reorganization” consisted of a
rearrangement and renumbering
consistent with the numbering in
Chapter 16. There have been no
substantive changes in these
regulations. There is no impact from the
reorganization on the Part D
(nonattainment) SIP revisions.

Comment. An extension of the public
comment period to and including
September 20, 1979, should be granted in
order to allow review of all materials
that should be on file.

Agency Response: Those revised
portions of the SIP submitted by the
State for approval have been on file
during the public availability and
comment periods (May 9, 1979 through
August 20, 1979). The present version of
the approved Alabama SIP, including
past revisions, is maintained on file
(EPA Washington Library and EPA
Region IV Library). There is no reason
for extending the public comment
period.

3. National Comment Responses.

Comment and Response: One
commenter submitted extensive
comments which it requested be
considered part of the record for each
state plan. Each of the points raised by
the commenter and EPA's response
follow. Although some of the issues
raised are not relevant to provisions in
Alabama’s submission, EPA is notifying

the public of its response to these
comments at this time.

1. The commenter asked that
comments it has previously submitted
on the Emission Offset Interpretative
Ruling as revised on January 16, 1979 (44
FR 3274), be incorporated by reference
as part of their comments on each state
plan. EPA will respond to those
comments in its response to comments
on the Offset Ruling.

2. The commenter objected to general
policy guidance issued by EPA, on
grounds that EPA’s guidance is more
stringent than required by the Act. Such
a general comment concerning EPA's
guidance is not relevant to EPA’s
decision to approve or disapprove a SIP
revision since that decision rests on
whether the revision statisfies the
requirements of Section 110(a)(2).
However, EPA has considered the
comment and concluded that its
guidance conforms to the statutory
requirements.

3. The commenter noted that the
recent court decision on EPA’s
regulations for prevention of significant
deterioration (PSD) of air quality affects
EPA's new source review (NSR)
requirements for Part D plans as well.
(The decision is Alabama Power Co. v.
Costle, 13 ERC 1225 (D.C. Cir., June 18,
1979). In the commenter’s view, the
court's rulings on the definition of
“source,” “modification,” and “potential
to emit” should apply to Part D as well
as PSD programs, In addition, the
commenter believes that the court
decision precludes EPA from requiring
Part D review of sources located in
designated clean areas.

The preamble to the Emission Offset
Interpretative Ruling, as revised January
16, 1979, explains that the
interpretations in the Ruling of the terms
“source,” “major modification,” and
“potential to emit," and the areas in
which NSR applies, govern State plans
under Part D. (44 FR 3275 col. 3 through
3276 col. 1, January 16, 1979.) In
proposed rules published in the Federal
Register on September 5, 1979, (44 FR
51924), EPA explained its views on how
the Alabama Power decision affects
NSR requirements for State Part D
plans. The September 5, 1979 proposal
addressed some of the issues raised by
the commenter. To the extent necessary,
EPA will respond in greater detail to the
commenters' concerns in its response to
comments on the September 5, 1979,
proposal and/or its response to
comments on the Offset Ruling.

As part of the September 5, 1979
proposal, EPA proposed regulations for
Part D plans in section 40 CFR 51.18(j).
EPA also proposed, for now, to approve
a SIP revision if it satisfies either
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existing EPA regtiirements, or the
proposed regulations. Prior to
promulgation of final regulations, EPA
proposed to approve State-submitted
relaxations of previously-submitted
SIPs, so long as the revised SIP meets all
proposed EPA requirements. To the
extent EPA's final regulations are more
stringent than the existing or proposed
requirements, States will have nine
months, as provided in Section 406(d) of
the Act, to submit revisions after EPA
promulgates the final regulations. Since
the Alabama NSR program satisfies
existing requirements for Part D, it is
now being approved.

In some instances, EPA’s approval of
a State’s NSR provisions, as revised to
be consistent with EPA's proposed or
final regulations, may create the need
for the State to revise its growth
projections and provide for additional
emission reductions, States will be
allowed additional time for such
revisions after the new NSR provisions
are approved by EPA.

4, The commenter questioned EPA’s
alternative emission reduction options
policy (the “bubble” policy). As the
commenter noted, EPA has set forth its
proposed bubble policy in a separate
Federal Register publication. 44 FR 3720
(January 18, 1979). EPA will respond to
the comments on the “bubble” approach
in the final “bubble” policy statement.

5. The commenter questioned EPA's
requirement for a demonstration that
application of all reasonably available
control measures (RACM) would not
result in attainment any faster than
application of less than all RACM. In
EPA's view, the statutory deadline is
that date by which attainment can be
achieved as expeditiously as
practicable. If application of all RACM
results in attainment more expeditiously
than application of less than all RACM,
the statutory deadline is the earlier date.
While there is no requirement to apply
more RACM than is necessary for
attainment, there is a requirement to
apply controls which will ensure
attainment as soon as possible.
Consequently, the State must select the
mix of control measures that will
achieve the standards most
expeditiously, as well as assure
reasonable further progress.

The commenter also suggested that all
RACM may not be “practicable.” By
definition, RACM are only those
measures which are reasonable. If a
measure is impracticable, it would not
constitute a reasonably available
control measure,

6. The commenter found the
discussion in the General Preamble of
reasonably available control technology
(RACT) for VOC sources covered by

/

Control Technique Guidelines (CTGs) to
be confusing in that it appeared to
equate RACT with the guidance in the
CTGs. EPA did not intend to equate
RACT with the CTGs. The CTGs
provide recommendations to the States
for determining RACT, and serve as a
“presumptive norm” for RACT, but are
not intended to define RACT. Although
EPA believes its earlier guidance was
clear on this point, the Agency has
issued a supplement to the General
Preamble clarifying the role of the CTGs
in plan development. See 44 FR 53761
(September 17, 1979).

7. The commenter suggested that the
revision of the ozone standard justified
an extension of the schedule for
submission of Part D plans. This issue
has been addressed in the General
Preamble, 44 FR 20377 (April 4, 1979).

8. The commenter questioned EPA's
authority to require States to consider
transfers of technology from one source
type to another as part of LAER
determinations. EPA’s response to this
comment will be included in its
response to comments on the revised
Emission Offset Interpretative Ruling.

9. The commenter suggested that if a
State fails to submit a Part D plan, or the
submitted plan is disapproved, EPA
must promulgate a plan under Section
110(c), which may include restrictions
on construction as provided in Section
110(a)(2)(1). In the commenter's view, the
Section 110(a)(2)(I) restrictions cannot
be imposed without such a federal
promulgation. EPA has promulgated
regulations which impose restrictions on
construction on any nonattainment area
for which a State fails to submit an
approvable Part D plan. See 44 FR 38583
(July 2, 1979). Section 110(a)(2)(I) does
not require a complete federally-
promulgated SIP before the restrictions
may go into effect.

Comment: Another commenter, a
national environmental group, stated
that the requirements for an adequate
permit fee system (Section 110 (a)(2)(K)
of the Act), and proper composition of
State boards (Section 110(a)(2)(F)(vi)
and 128 of the Act) must be satisfied to
assure that permit programs for
nonattainment areas are implemented
successfully. Therefore, while
expressing support for the concept of
conditional approval, the commenters
argued that EPA must secure a State
commitment to satisfy the permit fee
and State board requirements before
conditionally approving a plan under
Part D. In those States that fail to correct
the omission withirt the required time,
the commenters urged that restrictions
on construction under Section
110(a)(2)(I) of the Act must apply.

Response: To be fully approved under
Section 110(a)(2) of the Act, a State plan
must satisfy the requirements for State
boards and permit fees for all areas,
including nonattainment areas. Several
States have adopted provisions
satisfying these requirements, and EPA
is working with other States to assist
them in developing the required
programs. However, EPA does not
believe these programs are needed to
satisfy the requirements of Part D.
Congress placed neither the permit fee
nor the State board provision in Part D.
While legislative history states that
these provisions should apply in
nonattainment areas, there is no
legislative history indicating that they
should be treated as Part D
requirements. Therefore, EPA does not
believe that failure to satisfy these
requirements is grounds for conditional
approval under Part D, or for application
of the construction restriction under
Section 110(a)(2)(1) of the Act.

Attainment Dates

The 1978 edition of 40 CFR Part 52
lists in the subpart for Alabama the
applicable deadlines for attaining
ambient standards (attainment dates)
required by Section 110(a)(2)(A) of the
Act. For each nonattainment area where
a revised plan provides for attainment
by the deadlines required by section
172(a) of the Act, the new deadlines are
substituted on Alabama's attainment
date chart in 40 CFR Part 52. The earlier
attainment dates under Section
110(a)(2)(A) will be referenced in a
footnote to the chart. Sources subject to
plan requirements and deadlines
established under Section 110(a){2)(A)
prior to the 1977 Amendments remain
obligated to comply with those
requirements, as well as with the new
Section 172 plan requirements.

Congress established new attainment
dates under Section 172(a) to provide
additional time for previously regulated
sources to comply with new, more
stringent requirements and to permit
previously uncontrolled sources to
comply with newly applicable emission
limitations. These new deadlines were
not intended to give sources that failed
to comply with pre-1977 plan
requirements by the earlier deadlines
more time to comply with those
requirements. As stated by
Congressman Paul Rogers in discussing
the 1977 Amendments:

Section 110(a)(2) of the Act made clear that
each source had to meet its emission limits
"“as expeditiously as practicable™ but not
later than three years after the approval of a
plan. This provision was not changed by the
1977 Amendments. It would be a perversion
of clear congressional intent to construe part
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D to authorize relaxation or delay of emission
limits for particular sources. The added time
for attainment of the national ambient air
quality standards was provided, if necessary,
because of the need to tighten emission limits
or bring previously uncontrolled sources
under control. Delays or relaxation of
emission limits were not generally authorized
or intended under part D.

(123 Cong. Rec. H 11958, daily ed.
November 1, 1977).

To implement Congress' intention that
sources remain subject to pre-existing
plan requirements, sources cannot be
granted variances extending compliance
dates beyond attainment dates
established prior to the 1977
Amendments. EPA cannot approve such
compliance date extensions even though
a Section 172 plan revision with a later
attainment date has been approved.
However, a compliance date extension
beyond a pre-existing attainment date
may be granted if it will not contribute
to a violation of an ambient standard or
a PSD increment.*

In addition, sources subject to pre-
existing plan requirements may be
relieved of complying with such
requirements if a Section 172 plan
imposes new, more stringent control
requirements that are incompatible with
controls required to meet the pre-
existing regulations. Decisions on the
incompatibility of requirements will be
made on a case-by-case basis.

Conditional Approval

EPA is taking final action to
conditionally approve certain elements
of the Alabama plan. A discussion of
conditional approval and its practical
effect appears in a supplement to the
General Preamble, 44 FR 38583 (July 2,
1979). The conditional approval requires
the State to submit additional materials
by the deadlines specified in today's
notice. There will be no extensions of
conditional approval deadlines which
are being promulgated today. EPA will
follow the procedures described below
when determining if the State has
satisfied the conditions.

1. If the State submits the required
additional documentation according to
schedule, EPA will publish a notice in
the Federal Register announcing receipt
of the material. The notice of receipt will
also announce that the conditional
approval is continued pending EPA's
final action on the submission.

2. EPA will evaluate the State's

submission to determine if the condition |

is fully met. After review is complete, a
Federal Register notice will be published
proposing or taking final action either to
find the condition has been met and

* See General Preamble for Proposed Rulemaking,
44 FR 20373-74 (April 4, 1979).

approve the plan, or to find the
condition has not been met, withdraw
the conditional approval and disapprove
the plan. If the plan is disapproved the
Section 110{a)(2)(I) restrictions on
construction will be in effect.

3. If the State fails to timely submit the
required materials needed to meet a
condition, EPA will publish a Federal
Register notice shortly after the
expiration of the time limit for
submission. The notice will announce
that the conditional approval is
withdrawn, the SIP is disapproved and
Section 110(a)(2)(I) restrictions on
growth are in effect.

Certain deadlines for satisfying
conditions are being promulgated today
without prior notice and comment. EPA
finds that, for good cause, notice and
comment on these deadlines are
unnecessary and contrary to the public
interest. See 5 U.S.C. Section 553(b)(B)
(The Administrative Procedures Act). '
The State is the party responsible for
meeting the deadlines and the State has
requested this extension of the
deadlines from December 15, 1979, to
February 15, 1980. This is because the
State must have the additional time in
the complete SIP revision process. In
addition, the public has had an
opportunity to comment generally on the
concept of conditional approval and on
what deadlines should apply for these
conditions (44 FR 38583 (July 12, 1979),
44 FR 42242 (July 19, 1979)). '

EPA finds good cause to make this
conditional approval immediately
effective, because the Clean Air Act
restricts new construction where plans
are not approved after June 30, 1979, and
making the conditional approval
immediately effective will terminate the
restriction as soon as possible.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant™ and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized.”
EPA has reviewed these regulations and
determined that they are specialized
regulations not subject to the procedural
requirements of Executive Order 12044,

(Sections 110 and 172 of the Clean Air Act (42
U.S.C. 7410 and 7502))
Dated: November 18, 1979.
Barbara Blum,
Acting Administrator.

This notice incorporates by reference
provisions approved by the Director of
the Federal Register on May 18, 1972.

Part 52 of Chapter I, Title 40, Code of
Federal Regulations, is amended as
follows:

Subpart B—Alabama

1. In § 52.50 paragraph (c) is amended
by adding subparagraph (20) as follows:

§52.50 Identification of plan.
- . - - L

(c) The plan revisions listed below
were submitted on the dates specified.
- - - - -

(20) 1979 implementation plan
revisions for nonattainment areas (TSP
and ozone), submitted on April 19, 1979,
(as clarified by a letter of August 10,
1979), by the Alabama Air Pollution
Control Commission. Conditional
approval is given to the following
portions of the revisions: Permitting
requirements of Section 173 of the Clean
Air Act.

2. Section 52.53 is revised to read as
follows:

§52.53 Approval status.

With the exceptions set forth in this
subpart, the Administrator approves
Alabama's plans for the attainment and
maintenance of the national standards
under Section 110 of the Clean Air Act.
Furthermore, the Administrator finds the
plans satisfy all requirements of Part D, _
Title I, of the Clean Air Act as amended
in 1977, except as noted below.

3. Section 52.54 is revised to read as
follows:

§52.54 Attainment dates for national
standards.

The following table presents the latest
dates by which the national standards
are to be attained.*

*Sources subject to plan requirements and
attainment dates established under Section
110(a)(2)(A) prior to the 1977 Clean Air Act
Amendments remain obligated to comply with those
requirements by the earlier deadlines. The earlier
attainment dates are set out at 40 CFR 52.24 (1978).
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* For more precise delineation, see § 81.301 of this chapter.
* July 1975,

* June 1987.
4. A new § 52.58 is added as follows:

§52.58 Rules and regulations.

(a) Part D conditional approval. The permitting requirements submitted pursu-
ant to Part D of Title I are approved on Condition that the State accomplish and
submit to EPA the following by February 15, 1980:

(1) The State will revise the applicability section of the permit requirements
(18.3.2(c)) to apply to those sources significantly impacting a nonattainment area.

(2) The State will remove the exemption under subparagraph 16.3.2(d)(5) which
exempts those sources impacting a secondary nonattainment area from certain

permitting requirements specified in Section 173 of the Clean Air Act.

[FR Doc. 79-36051 Filed 11-23-79: 8:45 am)
BILLING CODE 8560-01-M

40 CFR Part 81

[FRL 1355-1]

Designation of Areas for Air Quality
Planning Purposes; Section 107—
Attainment Status Designations—
Colorado

AGENCY: Environmental Protection
Agency.

ACTION: Final rule.

sUMMARY: This final rulemaking
changes the attainment status of the El
Paso [Colorado Springs), Larimer (Fort
Collins) and Weld (Greeley) Counties.
These counties are redesignated to
“cannot be classified” for the primary
and secondary ozone standard.
DATES: Effective November 28, 1979.
FOR FURTHER INFORMATION: Contact
Robert R. DeSpain, Chief, Air Programs
Branch, Region VIIL (303) 837-3471.
SUPPLEMENTARY INFORMATION: These
counties are presently designated as
nonattainment for the ozone ambient air
quality standard. This designation was

based on the old standard of 0.08 parts
per million (ppm). On February 8, 1979,
EPA revised the standard to 0.12 ppm.
Review of the air quality monitoring
data showed no violations of this
revised standard.

The Colorado Air Pollution Control
Commission redesignated these counties
to “cannot be classified” rather than
attainment for the following reasons: (1)
The Fort Collins monitored data was
just within the standard. (2) The Greeley
monitored data showed an upward
trend. (3) The Colorado Springs monitor
was not located at the point of expected
maximum concentration.

In the interim, the Colorado Air
Pollution Control Division will: (1)
install an additional monitor in
Colorado Springs to record the
downwind concentration of ozone; (2)
continue operation of the Greeley and
Fort Collins monitors; and (3) investigate
downwind transport of ozone from
Denver to Larimer and Weld counties.

On August 17, 1979, EPA proposed in
the Federal Register this change in

attainment status and requested
comments. One comment was received
which suggested revising the boundaries
of the El Paso County designated area
so that the problem can be isolated to a
specific area.

EPA's countywide designation is
based on the fact that the geographic
extent of ozone violations cannot be
precisely defined. In addition, since
ozone levels in excess of the standard
have been shown to exist many miles
downwind of urban areas, the areas
designated as nonattainment should
reflect this phenomenon through at least
a countywide designation.

The August 17, 1979, proposal
contained a statement regarding EPA's
policy for redesignating areas under
Section 107 of the Act which could be
misconstrued. In general, EPA will
support redesignation of an area from
nonattainment under two circumstances,
First, if sufficient data becomes
available to demonstrate attainment, the
area may be redesignated to attainment.
Second, if the data used for the original
designation is determined to be
inadequate and the actual status of the
area is unknown, the designation may
be changed to “cannot be classified".

In this case, the original designations
were based upon measured violations of
the previous ozone standard of .08 ppm.
However, since violations of the new
standard of .12 ppm have not been
measured in any of the areas in
question, there is not adequate data to
support the original nonattainment
designation. Unfortunately, there is still
uncertainty as to whether the areas
should be designated as attainment.
Thus, as discussed above, the State has
elected to designate the areas to “cannot
be classified” until more data is

. available..

This notice of final rulemaking is
issued under the authority of Section 107
of the Clean Air Act as amended.

Dated: November 16, 1979.

Barbara Blum,
Acting Administrator.

Title 40, Part 81 of the Code of Federal
Regulations is amended as follows:

In Section 81.306 the designated areas
in the attainment status designation
table for ozone are revised to read as
follows:

§81.306 Colorado.
Colorado—0,

Does not meet the

primary standards Cannot be classified
Designated area of better than
national standard

AQCR 2—L X
AQCH 4—El Paso
County

X
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Colorado—0,—Continued

Does not meet the
primary standards Cannot be classified
or better than

Designated area
national standard

Remainder of
AQCR 4 X

. . * * -

[FR Doc. 78-36212 Filed 11-23-78; 8:45 am]
BILLING CODE 8560-01-M

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Health Care Financing Administration

42 CFR Part 405
Medicare Program; Payment for
Inpatient Services of Foreign Hospitals

AGENCY: Health Care Financing
Administration, (HCFA), HEW.

ACTION: Final rule.

suMMARY: These regulations provide for
payment based on 100 percent of
customary charges for covered inpatient
hospital services furnished by foreign
hospitals that elect to receive payment
directly from the Medicare program. If
the foreign hospital does not elect to
receive payment directly, the Medicare
beneficiary will be reimbursed based
upon the hospital's reasonable charges,
upon submitting an itemized bill to the
program. The purpose of the
amendments is to encourage foreign
hospitals to bill the Medicare program
directly for services furnished to
Medicare beneficiaries. The
amendments also will simplify the
administrative requirements for
processing claims for reimbursement
from foreign hospitals.

EFFECTIVE DATE: These amendments
shall be effective with admissions on or
after January 1, 1980,

FOR FURTHER INFORMATION CONTACT:
Mr. Hugh McConville (301) 594-9682.
SUPPLEMENTARY INFORMATION:

Background

Section 1814(f) of the Social Security
Act provides Medicare payment for
covered care furnished by foreign
hospitals in two specific instances:

1. Emergency inpatient hospital
services, if the beneficiary is inside the
United States (or the beneficiary is in
Canada while traveling to or from
Alaska, without unreasonable delay, by
the most direct route) when the medical
necessity occurs, and the foreign
hospital is closer or substantially more
accessible to the site of the emergency

than the nearest United States hospital
which is adequately equipped and
available to treat the emergency; and

2. Inpatient hospital services, if the
foreign hospital is closer or substantially
more accessible to the beneficiary's
United States residence than the nearest
United States hospital which is
equipped and available to treat the
beneficiary’s illness or injury.

The restrictions imposed by section
1814(f) regarding the foreign hospital
being closer to, or substantially more
accessible than, the nearest hospital in
the United States, mean that services
furnished in any foreign country other
than Canada or Mexico could not
qualify for reimbursement.

The Medicare program presently pays
foreign hospitals, subject to deductible
and coinsurance amounts, the lesser of
(1) 90 percent of the hospital's average
inpatient per diem cost of services to all
patients as determined by third-party
nongovernmental payers, or (2) 85
percent of the hospital’s customary
charge for the services furnished to
Medicare beneficiaries. (See Foreign
Hospital Supplement HIM-37).

Canadian hospitals are reluctant to
accept reimbursement from the
Medicare program on less than 100
percent of their average per diem
charges. Based on information furnished
by officials of the Canadian Department
of Health and Welfare, we determined
that the average per diem rate charged
by Canadian hospitals is, in fact, the
same as their average per diem costs.
We also determined that their per diem
costs are less than the costs
reimbursable by the Medicare program
since their costs do not include certain
items, such as mortgage interest and
medical education salaries, which are
included by Medicare in the
determination of “reimbursable cost” for
domestic providers. Canadian officials
state that acceptance of payments based
on less than 100 percent of their average
per diem charges would constitute a
Canadian subsidy of hospital services
furnished to U.S. residents. The officials
also object to the submission of cost
reports in order to receive full
reimbursement from the Medicare
program for their costs, because the time
and cost necessary to prepare these
reports would not be justified for the
relatively few services furnished to
Medicare beneficiaries.

The two methods for reimbursing
foreign hospitals provided by section
1814(f) are essentially the same as those
applicable to payments for domestic
emergency hospital services. If the
foreign hospital elects to claim payment
from the Medicare program for all
covered services furnished during a

calendar year, and agrees to comply
with certain payment procedures
prescribed in section 1866(a) of the Act,
it may be reimbursed on the basis of its
reasonable cost or customary charges,
whichever is less. If the foreign hospital
does not elect to claim payment from the
Medicare program directly, beneficiaries
submitting an itemized bill are
reimbursed based upon the hospital’s
reasonable charges.

A hospital's reasonable cost is
determined in accordance with section
1861(v)(1)(A) of the Act, which
authorizes the Secretary to develop
regulations that “may provide for the
use of charges or a percentage of
charges where this method reasonably
reflects the costs.”

Notice of Proposed Rulemaking

A Notice of Proposed Rulemaking was
published on January 12, 1979 (44 FR
2618). The proposed rule provided that
“reasonable costs,” as applied to foreign
hospitals which qualify for payment
under these provisiens would be 100
percent of their customary charges. We
based that proposal on the fact that the
charges imposed by Canadian hospitals
(which provide the vast majority of
services described in section 1814(f) of
the Act) and Mexican hospitals are, in
fact, equal to their costs in the efficient
delivery of needed health services.
Further, costs as determined in
Canadian hospitals are less than the
costs reimbursable for the Medicare
program to domestic providers and
charges imposed and the costs incurred
by Mexican hospitals are also less than
those of domestic providers. (Medicare
payments are rarely made for services
furnished by Mexican hospitals because
the criteria in the law for establishing
the proximity of Mexican hospitals to
the site of any emergency that occurred
in the United States or to the Medicare
beneficiary’s residence are seldom met.)

The only comment received on the
proposed rule supported its adoption.
Accordingly, we have adopted the rule
as proposed, except for some language
and editorial changes intended only for
clarification purposes.

Final Rule

Under the authority of section
1861(v){1)(A), these amendments
provide that, beginning with admissions
after December 31, 1979, payment to
foreign hospitals that elect to receive
direct Medicare payments will be based
on 100 percent of the hospitals’
customary charges, subject to applicable
deductible and coinsurance amounts, for
covered hospital services furnished to
Medicare beneficiaries. The hospital
must establish its customary charges for
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the services by submitting an itemized
bill with each claim it files. This
precludes the necessity of foreign
hospitals filing cost reports to receive
full reimbursement of their costs. If the
foreign hospital does not elect to claim
payment, beneficiaries submitting an
itemized bill may be reimbursed based
on the hospital's reasonable charges in
accordance with 42 CFR 405.153(c)(2), of
the regulations.

Since the objective of these
amendments is to encourage foreign
hospitals to elect to bill the Medicare
program directly, we have also
simplified the administrative
requirements for processing claims for
reimbursement from foreign hospitals.
This is accomplished, for example, by
the adoption of a single reimbursement
procedure and the opportunity for HCFA
to deal directly with each electing
hospital.

Additionally, by encouraging foreign
hospitals to bill the Medicare program
directly, the regulation will be
advantageous to Medicare beneficiaries
in two ways: (1) The beneficiary will not
have to submit a bill; and (2) the
beneficiary will be liable only for the
applicable deductible and coinsurance
amounts. If the beneficiary submits a
bill, the beneficiary is statutorily liable
for the applicable deductible and
coinsurance amounts and 40 percent of
the hospital's reasonable charges for
routine services and 20 percent of
reasonable charges for ancillary
services, if the hospital makes separate
charges for these services. If the hospital
does not make separate charges for
routine or ancillary services, the
beneficiary would be liable for one-third
of the hospital's reasonable charges for
all covered services. (See § 405.153(c)(2)
of the amendments, and section 1814
(d)(3) and (f)(4) of the Act.)

42 CFR Part 405 is amended as set
forth below:

1. The table of contents is amended by
adding a new § 405.456 to Subpart D and
by changing the titles of §§ 405.658 and
405,659 in Subpart F to read as follows:

Subpart D—Principles of Reimbursement
for Provider Costs and for Services of
Hospital-Based Physicians

» * ® - -

Sec.
405.456 Payment to a foreign hospital.

. - - - *

Subpart F—Agreements, Elections,
Contracts, Nominations, and Notices

» * » » -

405.658 Hospital election to receive health
insurance payments.

Sec.
405.659 Reinstatement of hospital after
notice of failure to continue to comply.

2. Section 405.153(c) is revised to read
ag follows:

§ 405.153 Payment for services; hospital
outside the United States.

(c) Payments. (1) Payment to a
Canadian or Mexican hospital for
inpatient services specified in
paragraphs (a) and (b) of this section
and furnished either directly by the
hospital, or under arrangements made
by the hospital, shall be made in the
amount specified in § 405.456, if:

(i) Payment would be made if a
provider agreement were in effect with
the hospital;

(ii) The hospital files a statement of
election to claim payment for all
covered services furnished during a
calendar year (see § 405.658); and

(iii) The hospital agrees to comply
with those terms of a provider
agreement that relate to charges and
refunds to patients, as specified in
§ 405.607.

(2) If the foreign hospital does not file
an election to claim direct payment from
the Medicare program for covered
inpatient services furnished to a
Medicare beneficiary, payment will be
made to the beneficiary based on'an
itemized bill of the hospital. In
accordance with sections 1814{d)(3) and
1814(f)(4) of the Act, the payment
amount, which is subject to the
applicable deductible and coinsurance
amounts, shall be equal to the following:

(i) If the hospital makes separate
charges for routine and ancillary
services, 60 percent of the hospital’s
reasonable charges for routine services
furnished in the accommodations
occupied by the Medicare beneficiary or
in semiprivate accommodations,
whichever is less, and 80 percent of the
reasonable charges for ancillary
services for covered days in the benefit
period. :

(ii) If the hospital does not make
separate charges for routine and
ancillary services, two-thirds of the
hospital's reasonable charges for all
covered services furnished in the benefit
period, but not to exceed charges based
on semiprivate accommodations.

3. A new § 405.456 is added to read as
follows:

§ 405,456 Payment to a foreign hospital.

{a) Section 1814(f) of the Act provides
for the payment of emergency and
nonemergency inpatient hospital
services furnished by foreign hospitals
to Medicare beneficiaries. Section
405.153, together with this section,

specifies the conditions for payment.
These conditions can result in payments
only to Canadian and Mexican
hospitals.

(b) Amount of payment. Effective with
admissions on or after January 1, 1980,
the reasonable cost for services covered
under the Medicare program furnished
to beneficiaries by a foreign hospital
shall be equal to 100 percent of the
hospital's customary charges (as defined
in § 405.455(b)) for the services.

(c) Submittal of claims. The hospital
must establish its customary charges for
the services by submitting an itemized
bill with each claim it files in
accordance with its election under
§ 405.658.

(d) Exchange rate. Payment to the
hospital will be subject to the official
exchange rate on the date the patient is
discharged and to the applicable
deductible and co-insurance amounts
described in §§ 405.113-405.115.

4, The title and content of § 405.658
are revised to read as follows:

§ 405.658 Hospital election to receive
health insurance payments.

(a) Applicability. The provisions of
this section apply to hospitals (both
domestic and foreign) which qualify
under § 405.152 and § 405.153 to elect to
claim payment for all covered hospital
services furnished either directly by the
hospital or under arrangement with the
hospital during a calendar year. To be
eligible to file an election for a calendar
year, the hospital must not have
previously charged a beneficiary or any
other person on his behalf for covered
hospital services furnished in that
calendar year. The hospital's statement
of election must be filed on a form
designated by the Health Care Financing
Administration (HCFA).

(b) Statement of election. Under the
provisions of the statement of election,
the hospital agrees for the calendar year
of election:

(1) To comply with the provisions of
§§ 405.607-405.610 relating to charges
for items and services the hospital may
make to the beneficiary, or any other
person on his behalf.

(2) To comply with the provisions of
§§ 405.618-405.621 relating to proper
disposition of monies incorrectly
collected from, or on behalf of, a
beneficiary; and

(3) To request payment under the
Medicare program based on amounts
specified in § 405.456.

(c) Filing a statement of election. (1)
The hospital’s statement of election
must be signed by an authorized official
of the hospital and must be submitted to
HCFA before the close of the calendar
year of election.
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(2) An election is submitted to HCFA
before the close of a calendar year only
if postmarked or received by HCFA
before the close of the calendar year of
election.

(3) If accepted by HCFA, the effective
date of the election shall be the earliest
day in the calendar year of election for
which HCFA determines that the
hospital has been in continuous
compliance with the requirements of
section 1814(d) of the Act.

(d) Notification of failure to continue
to comply: HCFA will give the hospital
at least 5 days notice of its
determination that the hospital does not
qualify to claim reimbursement because
of its failure to continue to be in
compliance with the elements of its
election, or of its failure to continue to
be a hospital. The notice will: (1) State
the calendar year to which the
determination applies;

(2) State the effective date of the
determination;

(3) State that the determination
applies to claims filed by the hospital for
services furnished in the applicable
calendar year to beneficaries who are
accepted as patients (inpatients and
outpatients) on or after the effective
date of the determination; and

(4) Inform the hospital of its right to
appeal the determination.

(e) Appeal by hospital. Any hospital
dissatisfied with a determination that it
does not qualify to claim reimbursement
shall be entitled to appeal the
determination as provided in Subpart O
of this part.

5. The title and content of § 405.659
are revised to read as follows:

§ 405,659 Reinstatement of hospital after
notice of failure to continue to comply.

If a hospital is notified by HCFA of its
ineligibility to receive reimbursement for
a calendar year (see§ 405.658(d)), the
hospital may not file another election to
claim payment from the Medicare
program until HCFA finds that:

(a) The reason for its ineligibility has
been removed:; and

(b) There is reasonable assurance that
it will not recur.

(Secs. 1102, 1814 (b), (d), and (f), 1861(v), and
1871 of the Social Security Act; (42 U.S.C.
1302, 1395f (b), (d), and (f), 1395x{v), and
1395hh).

(Catalog of Federal Domestic Assistance
Program No. 13.773, Medicare—Hospital
Insurance; No. 13.774, Medicare—
Supplementary Medical Insurance])

Dated: September 28, 1979.
Leonard D. Schaeffer,
Administrator, Health Care Financing
Administration.

Approved: November 5, 1979.
Nathan J, Stark,
Acting Secretary.
[FR Doc. 78-36327 Filed 11-23-79; 8:45 am)
BILLING CODE 4110-35-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Ch. I, Appendix
[Public Land Order 5687]

Restoration of Certain Lands To
Navajo Tribe

AGENCY: Bureau of Land Management,
Department of the Interior.

ACTION: Public Land Order.

SUMMARY: Public Land Order 5687
concerns the restoration of lands to the
Navajo Tribe under Pub. L. 93-493 which
were previously transferred to the
Bureau of Reclamation under Pub. L. 85—
868 and which are no longer needed by
the Bureau of Reclamation. The order
restores certain former tribal lands that
were used for the Glen Canyon Unit of
the Colorado River Storage Project.

EFFECTIVE DATE: November 14, 1979.

FOR FURTHER INFORMATION CONTACT: L.
David Williamson, Senior Staff
Assistant for Land Management, Bureau
of Reclamation, Department of the
Interior, Washington, D.C. 20415,
Telephone (202) 343-5204.

Transfer of Lands to the Navajo Tribe of
Indians

By virtue of the authority vested in the
Secretary of the Interior by the Act of
October 27, 1974 (88 Stat. 1486), (the
Reclamation Development Act of 1974),
it is ordered as follows;

1. The following described
reclamation-withdrawn public lands in
Conconino County, State of Arizona, are
hereby added to and made a part of the
Navajo Indian Reservation and shall
hereafter be held by the United States in
trust for the Navajo Tribe of Indians,
and shall be subject to all laws and
regulations applicable to the Navajo
Indian Reservation:

A tract of land situated in the Southeast
Quarter of the Southeast Quarter (SE%SE %)
of Section 8, the Southwest Quarter (SW¥%)
of Section 9, Section 186, the East Half of the
Northeast Quarter (E%NEY) of Section 17,
Section 21, and the Northeast Quarter of the
Northeast Quarter (NEY4ANEY) of Section 28,
all in Township 41 North, Range 9 East, Gila

and Salt River Meridian, containing 808
acres, more or less, and more particularly
described as follows:

Beginning at a point being the corner
common to Sections 21, 22, 27, and 28, thence
South 00°07°30"” West, a distance of 1141.0
feet along the line common to Sections 27 and
28; thence North 52°37'00"" West, a distance of
170.0 feet; thence North 67°29'00"” West, a
distance of 419.0 feet; thence North 44°49°00"
East, a distance of 76.0 feet; thence North
78°52'00” East, a distance of 340.0 feet; thence
North 42°01°'00” East, a distance of 173.0 feet;
thence North 22°14'00” West, a distance of
457.0 feet; thence North 16°37°00” East, a
distance of 211.0 feet to a point on the section
line common to Sections 21 and 28, being
North 89°59'00" West, a distance of 132.0 feet
from the corner common to Sections 21, 22,
27, and 28;thence North 40°44°00” West, a
distance of 218.0 feet; thence North 16°19'00"
West, a distance of 195.3 feet; thence North
40°46'00" West, a distance of 166.5 feet;
thence North 31°45'00"” East, a distance of
158.0 feet; thence North 72°54°00" West, a
distance of 408.8 feet; thence North 17°35'00"
West, a distance of 217.0 feet; thence North
10°51°00" East, a distance of 272.9 feet; thence
South 79°35'00" West, a distance of 602.0 feet;
thence North 22°13'00" West, a distance of
124.9 feet; thence North 41°28°00” East, a
distance of 339.7 feet; thence North 80°06'00""
West, a distance of 135.0 feet; thence North
30°39'00" East, a distance of 200.0 feet;thence
North 75°11°00” West, a distance of 415.0 feet;
thence North 04°55'30" West, a distance of
178.8 feet; thence South 82°17°00” West, a
distance of 430.0 feet; thence North 83°14'00"
West, a distance of 154.0 feet; thence North
19°16'00” West, a distance of 155.0 feet;
thence South 89°44’30"” West, a distance of
386.3 feet; thence North 64°17'00” West, a
distance of 370.0 feet; thence North 18°30'00”
East, a distance of 460.0 feet to a point on the
Quarter line of Section 21, being North
89°55'00" West, a distance of 178.8 feet from
the Center Quarter corner of Section
21;thence North 49°52'00” West, a distance of
615.8 feet; thence North 07°53'00” East, a
distance of 87.0 feet; thence North 29°09'00"
East, a distance of 261.0 feet; thence North
52°30'00"" East, a distance of 247.0 feet; thence
North 05°46'00" East, a distance of 141.0 feet;
thence North 17°04'00” West, a distance of
369.6 feet; thence North 79°14'00” West, a
distance of 290.5 feet; thence North 01°41°00"
West, a distance of 409.8 feet; thence North
08°13'00" East, a distance of 197.7 feet; thence
North 29°36'00" East, a distance of 242.0 feet;
thence North 60°10'00” Rast, a distance of
126.0 feet; thence North 07°16'00” East, a
distance of 350.9 feet; thence North 62°57'00"
East, a distance of 121.0 feet to a point on the
section line common to Sections 16 and 21,
being North 89°51'00" West, a distance of
301.9 feet from the Quarter corner common to
Sections 18 and 21; thence North 04°22'00"”
East, a distance of 358.2 feet; thence South
77°39'00" West, a distance of 138.7 feet;
thence North 74"17'00” West, a distance of
240.0 feet; thence North 02°43'00" East, a
distance of 270.8 feet; thence North 62°01'30"
West, a distance of 165.5 feet; thence North
00°25'30" Wesl, a distance of 160.3 feet;
thence South 44°56'00” East, a distance of
138.2 feet; thence North 02°26'00” West, a
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distance of 119.4 feet; thence North 20°51'00"
East, a distance of 91.8 feet; thence North
81°26'30” East, a distance of 99.1 feet; thence
North 08°53'30" West, a distance of 235.5 feet;
thence North 27°48'00" East, a distance of
125.3 feet; thence North 87°20'00” East, a
distance of 131.9 feet; thence North 05°28'00"
East, a distance of 191.0 feet; thence North
13°50'00" West, a distance of 98.5 feet; thence
North 47°39'00” West, a distance of 1,084.3
feet:; thence South 70°14'00” West, a distance
of 62.0 feet; thence North 37°44'00” West, a
distance of 122.6 feet; thence North 05°44'00”
West, a distance of 121.6 feet; thence North
15°40°00" East, a distance of 69.0 feetto a
point on the Quarter line of Section 16, being
North 89°54'00" West a distance of 1,315.8
feet from the center Quarter corner of Section
16: thence North 36°03'00" West, a distance of
134.9 feet; thence North 84°49'30” West, a
distance of 183.7 feet; thence North 42°35'30"”
West, a distance of 182.5 feet; thence South
80°33'00” West, a distance of 263.3 feet;
thence South 37°27'30” West, a distance of
124.0 feet; thence North 42°02'00” West, a
distance of 196.8 feet; thence South 52°51'00"
West, a distance of 106.3 feet; thence North
53°50'00" West, a distance of 80.9 feet; thence
South 50°37'00" West, a distance of 59.3 feet;
thence South 20°07'00"" East, a distance of
89.4 feet; thence South 23°11'00” West, a
distance of 94.1 feet; thence South 69°20'00"
West, a distance of 108.1 feet to a point on
the Quarter line of Section 16, being South
89°54'00” East, a distance of 179.7 feet from
the Quarter corner common to Sections 16
and 17; thence South 16°27'00" West, a
distance of 154.3 feet; thence South 70°56'00"
West, a distance of 45.4 feet; thence North
69°19'30” West, a distance of 77.0 feet; thence
North 16°55'30" East, a distance of 78.6 feet;
thence North 14°34'30" Easl, a distance of
143.9 feet; thence North 39°50'00” East, a
distance of 96.6 feet; thence North 03°57°00"
West, a distance of 230.2 feet; thence South
84°14'30" West, a distance of 53.9 feet; thence
North 30°29°00” West, a distance of 88.2 feet;
thence North 13°42'00" West, a distance of
113.7 feet to a point on the section line
common to Sections 16 and 17, being North
00°07'00”" East, a distance of 563.7 feet from
the Quarter corner common to Sections 16
and 17; thence North 12°57'00" West, a
distance of 142.1 feet; thence North 47°16'30”
West, a distance of 155.8 feet; thence North
22°13'00" West, a distance of 173.2 feet;
thence South 79°17'30" West, a distance of
55.6 feet; thence North 01°34'30” East, a
distance of 70.0 feet; thence North 50°34'30”
West, a distance of 102.4 feet; thence North
71°17'30” East, a distance of 95.7 feet; thence
North 11°14'00” West, a distance of 209.8 feet;
thence North 15°0530” West, a distance of
76.8 feet; thence North 17°32°30" East, a
distance of 127.6 feet; thence North 36°05’30"
West, a distance of 160.9 feet; thence North
37°31'30” West, a distance of 112.9 feet;
thence North 82°07'00” West, a distance of
86.8 feet; thence North 41°30'30"” West, a
distance of 116.2 feet; thence North 46°15'00"
West, a distance of 156.3 feet; thence North
23°19'30” East, a distance of 284.0 feet; thence
North 47°48'30"” East, a distance of 342.4 feet;
thence North 34°59'00" West, a distance of
122.8 feet; thence North 78°32'30" West, a
distance of 110.4 feet; thence North 46°43'30"

West, a distance of 104.3 feet to a point on
the section line common to Sections 8 and 17,
being West a distance of 807.3 feet from the
corner common to Sections 8, 9, 16, and 17;
thence North 13°07'30” Wes, a distance of
85.2 feet; thence North 02°53'30" East, a
distance of 326.2 feet; thence North 09°33'30"
East, a distance of 194.1 feet; thence North
23°27'00" East, a distance of 229.7 feet; thence
North 37°56’00" East, a distance of 248.8 feet;
thence North 82°25'00" East, a distance of
103.8 feet; thence North 81°34'30" East, a
distance of 174.5 feet; thence North 36°01°00"
East, a distance of 119.7 feet to a point on the
line common to Sections 8 and 9; said point
being North 00°04'00" East a distance of
1,177.1 feet from the corner common to
Sections 8, 8, 16, and 17; thence North
36°01'00" East, a distance of 23.8 feet; thence
North 55°20'00" East, a distance of 210.5 feet;
thence North 70°56'00" East, a distance of
259.0 feet; thence South 86°28'00" East, a
distance of 201.4 feet; thence North 81°15'30"
East, a distance of 160.4 feet; thence South
72°36'30" East, a distance of 191.6 feet; thence
North 77°14'00” East, a distance of 153.5 feet;
thence South 65°09°00" East, a distance of
181.0 feet; thence South 42°50'00” East, a
distance of 335.2 feet; thence South 21°57'00"
West, a distance of 202.8 feet; thence South
06°22'00" East, a distance of 174.0 feet; thence
South 15°38'00" West, a distance of 208.9 feet;
thence South 66°14'00” West, a distance of
161.6 feet; thence South 60°44'00” East, a
distance of 109.2 feet; thence South 18°51'00”
West, a distance of 114.0 feet; thence South
41°05'00" West, a distance of 118.8 feet;
thence South 78°34'00" East, a distance of
102.2 feet; thence North 81°39°00" East, a
distance of 142.8 feet; thence South 58°47'00"
East, a distance of 328.9 feet; thence North
76°04'00” East, a distance of 190.8 feet; thence
South 46°52'00" East, a distance of 98.7 feet to
a point on the section line common to
Sections 9 and 16, being North 89°57'00”
West, a distance of 633.8 feet from the
Quarter corner common to Sections 9 and 16;
thence South 13°01°30" East, a distance of
248.2 feet; thence South 04°18'30"” East, a
distance of 119.5 feet; thence South 78°53'00"
East, a distance of 173.5 feet; thence South
52°11'00” East, a distance of 117.4 feet; thence
South 04°04'30" East, a distance of 127.7 feet;
thence South 19°31'30" West, a distance of
175.7 feet; thence South 38°47°30" East, a
distance of 261.4 feet; thence South 17°49'00"
East, a distance of 374.0 feet; thence South
06°09'00” East, a distance of 134.8 feet; thence
South 40°30'30” West, a distance of 136.2 feet;
thence South 08°53'00” East, a distance of
g5.1 feet; thence South 44°14'30" East, a
distance of 191.7 feet to a point on the
Quarter line of Section 16, being North
00°07°00” East, a distance of 849.4 feet from
the Center Quarter corner of Section 16;
thence South 54°25'00” East, a distance of
168.5 feet; thence North 42°42'00” East, a
distance of 105.8 feet; thence North 11°11'00"
West, a distance of 281.0 feet; thence North
25°51'00” East, a distance of 180.7 feet; thence
North 30°43°00" East, a distance of 273.4 feet;
thence North 29°55'00" East, a distance of
369.4 feet; thence North 53°03'00" East, a
distance of 200.4 feet; thence North 60°17'00"
East, a distance of 200.2 feet; thence North
67°55'00" East, a distance of 123.3 feet; thence

North 23°46°00" East, a distance of 111.6 feet;
thence North 67°15'00" East, a distance of
93.2 feet; thence South 84°48'00" East, a
distance of 158.1 feet; thence South 53°31'00"
East, a distance of 335.3 feet; thence South
07°37'00" West, a distance of 185.8 feet;
thence South 46°13'00" East, a distance of
209.7 feet; thence South 12°17°00” East, a
distance of 140.7 feet; thence South 63°42'00"
East, a distance of 209.7 feet; thence South
79°57'00" East, a distance of 205.2 feet; thence
North 88°50°00" East, a distance of 440.3 feet;
thence South 54°12°30" East, a distance of
37.7 feet; thence North 42°14'00" East, a
distance of 108.6 feet to a point on the section
line common to Sections 15 and 16; thence
South 00°07'30" West along the East lines of
Sections 16 and 21, a distance of 9,480.7 feet,
more or less, to the point of beginning.

The above-described lands comprise
what is known as the Navajo Tribe
Antelope Creek Recreation
Development Area and are shown on
Bureau of Reclamation drawing No. 557~
431-38, dated May 22, 1969, entitled
“Navajo Tribe—Antelope Creek
Recreation Development Area Survey
Traverse,” on file and available for
public inspection in the office of the
Bureau of Reclamation, Department of
the Interior,

2. This transfer of title to the above-
described lands is made in
consideration of Navajo Tribal Council
Resolution numbered CJN-50-69, dated
June 3, 1969, which more specifically
provides that the Navajo Tribe agrees
that of the 50,000 acre-feet of water per
year allocated to the State of Arizona,
pursuant to Article III(a) of the Upper
Colorado River Basin Compact, 34,100
acre-feet shall be used for a coal-fired
powerplant, to be located on the Navajo
Reservation, for the lifetime of the
proposed powerplant or for 50 years,
whichever occurs first; and an estimated
3,000 acre-feet of water per year may be
used for the Glen Canyon Unit of the
Colorado River Storage Project along
with its associated community and
recreation developments in Arizona.

Dated: November 14, 1979.

Cecil D. Andrus,
Secretary of the Interior.

[FR Doc. 79-36214 Filed 11-23-79; 8:45 am]
BILLING CODE 4310-09-M
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Emergency School Aid Act

AGENCY: Office of Education, HEW.
ACTION: Interim final regulations.
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summARY: The Assistant Secretary for
Education adopts interim regulations for
the purpose of governing planning grants
and transitional grants under the
Emergency School Aid Act. These
interim final regulations are necessary
because it is not possible to use
proposed rulemaking procedures and
still make awards on a timely basis.
EFFECTIVE DATE: These interim final
regulations are expected to take effect
45 days after they are transmitted to
Congress. Regulations are usually
transmitted to Congress several days
before they are published in the Federal
Register. The effective date is changed if
Congress disapproves the regulations or
takes certain adjournments. If you want
to know the effective date of these
interim final regulations, call or write
the Office of Education contact person.
ADDRESSES: Any comments or questions
concerning these interim final
regulations should be addressed to Mr.
Jesse ]. Jordan, U.S. Office of Education,
Room 2007, FOB-6, 400 Maryland
Avenue, S.W., Washington, D.C. 20202.
FOR FURTHER INFORMATION CONTACT:
Mr. Jesse ]. Jordan (202) 245-7965.
SUPPLEMENTARY INFORMATION:

Waiver of Proposed Rulemaking
Procedures

In accordance with section
431(b)(2)(A) of the General Education
Provisions Act (20 U.S.C. 1232(b)(2)(A)),
it has been the practice of the Office of
Education to offer interested parties the
opportunity to comment on proposed
regulations. The Office of Education
then reviews these comments and
makes appropriate changes before
republishing the regulations in final
form. For the reasons described in the
following paragraphs, the use of that
practice in connection with these
interim final regulations is impracticable
and contrary to the public interest under
5 U.S.C. 553(b).

On June 29, 1979, the Office of
Education published a notice in the
Federal Register (44 FR 38364) proposing
to amend the regulations governing
awards under the Emergency School Aid
Act (ESAA). This notice of proposed
rulemaking (NPRM) included regulations
that would govern planning and
transitional grants as well as other
awards authorized under the ESAA. The
NPRM provided a period for public
comment ending on August 28, 1979.
Following the public comment period, a
further period is required to review any
comments received and to prepare
revised regulations. The regulations will
then be published in final form and will
become effective following the period
for congressional review (generally 45

days). As a result of this rulemaking
process, regulations governing awards
under ESAA for fiscal year (FY) 1980
will not be in effect until well after
October 1, 1979, the date on which FY
1980 funds became available for
obligation by the Office of Education.

In the case of most of the programs
authorized under the ESAA, projects
supported with FY 1980 funds would not
commence before the summer of 1980
regardless of how early awards could be
made. A delayed effective date is not a
matter for concern for those programs.
However, this is not the case with
regard to planning and transitional
grants. The ESAA NPRM proposed to
permit awards under these two
programs without regard to annual
funding cycles, and therefore earlier in
FY 1980, in order to ensure that awards
are made on a timely basis as needs for
assistance arise. Planning grants provide
assistance to local educational agencies
in the development of desegregation or
other qualifying plans. The need for this
assistance may arise from a court or
agency order requiring immediate steps
to develop a desegregation plan.
Transitional grants provide three types
of assistance—pre-implementation
assistance, out-of-cycle assistance, and
special discretionary assistance, Each of
these types of assistance is designed to
address needs that are not anticipated
in advance and that require immediate
attention.

In order to ensure that planning and
transitional grants are available for as
much of FY 1980 as possible, the
Assistant Secretary has decided to
publish regulations governing those
grants as interim final regulations. These
interim final regulations will govern
awards under the planning grant and
transitional grant programs only until
the complete ESAA regulations
published in proposed form on June 29,
1979 become effective. At that time,
these interim final regulations will be
replaced by provisions relatingto  *
planning and transitional grants in the
complete ESAA regulations.

“Relation of Interim Final Regulations to

ESAA NPRM

The interim final regulations are
based upon the provisions relating to
planning and transitional grants in the
ESAA NPRM. Because these interim
final regulations are being published
before it is possible to review comments
from the public on the NPRM, no
substantive changes are being made at
this time. Comments on all provisions of
the ESAA NFRM, including comments
on the provisions relating to planning
and transitional grants, will be

considered in preparing the ESAA
regulations for publication in final form.
In addition to the provisions in the
ESAA NPRM relating specifically to
planning and transitional grants, these
interim final regulations adopt certain
generally applicable provisions of the
NPRM. These provisions are listed in
§ 185a.2(a) of the interim final
regulations.

Relation of Interim Final Regulations to
EDGAR

The Education Division General
Administrative Regulations (EDGAR)
were published in the Federal Register
in proposed form on May 4, 1979 (44 FR
26298). With certain exceptions, set out
in § 185a.2(d) of these interim final
regulations, the provisions of EDGAR as
they appear in the May 4 notice of
proposed rulemaking apply to awards
under these regulations.

Submission of Applications Under
interim Final Regulations

Applicants for planning or transitional
grants may submit applications at any
time. Awards for fiscal year 1980 cannot
be made under these programs until the
effective date of these interim final
regulations. Awards will be made under
these interim final regulations only until
the date on which the complete ESAA
regulations, as published in final form,
become effective.

Citation of Legal Authority

A citation of statutory or other legal
authority is placed in parentheses on the
line following each substantive
provision of the interim final regulations.
The first citation is usually the
appropriate section of the Act (Title VI
of the Elementary and Secondary
Education Act of 1965, as amended).
This is usually followed by a citation to
the same provision in the United States
Code.

Accordingly, the Assistant Secretary
amends Title 45 of the Code of Federal
Regulations to create a new part 185a as
set forth below.

Dated: September 27, 1979.

Mary F. Berry,
Assistant Secretary for Education.

Approved: October 29, 1978,

Patricia Roberts Harris,
Secretary of Heaith, Education, and Welfare.

(Catalog of Federal Domestic Assistance
Program Nos. 13.685 Planning Grants; 13.686,
Pre-implementation Assistance Grants;
13.887, Out-of-cycle Assistance Grants; and
13.688, Special Discretionary Grants)

Title 45 of the Code of Federal
Regulations is amended by adding the
following new part 185a:
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PART 185a—EMERGENCY PLANNING
AND TRANSITIONAL AID

Subpart A—General

Sec.
185a.1 Scope and purposes.
185a.2 Other applicable regulations.

Subpart B—Planning Grants

185a.10
185a.11
185a.12

Purpose.

Eligible applicants.
Authorized activities.
185a.13 Application procedures.
185a.14 Approval of projects.

Subpart C—Transitional Grants

185a.20 Purposes.

185a.21 Eligible applicants.

185a.22 Authorized activities.

185a.23 Application procedures.

185a.24 Approval of projects.

Appendix A to Part 185a—Reprint of
Emergency School Aid Act Proposed
Rule.

Appendix B to Part 185a—Reprint of Parts
100a and 100c of the Education Division
General Administrative Regulations
Proposed Rule.

Authority: Title VI of the Elementary and
Secondary Education Act of 1965, as
amended by the Education Amendments of
1978 (20 U.S.C. 3191 et seq.).

Subpart A—General

§ 185a.1 Scope and purposes.

(a) Scope. The regulations in this part
govern awards for planning and
transitional grants under the Emergency
School Aid Act.

(b) Purposes. (1) The purpose of a
planning grant is to develop a qualifying
plan described in § 185.32 of the
Emergency School Aid Act regulations
published in the Federal Register on
June 29, 1979 (44 FR 38364) in a notice of
proposed rulemaking (hereafter referred
to as the ESAA NPRM).

(2) A transitional grant is for any of
the following purposes:

(i) Pre-implementation assistance—to
help a local educational agency (LEA)
that has adopted but not yet
implemented a required plan, described
in § 185.32(a) of the ESAA NPRM, to
prepare for the reassignment of children
or faculty under the plan.

(ii) Out-of-cycle assistance—to help
an LEA to meet educational needs that
arise from the implementation of a plan
described in § 185.32 of the ESAA
NPRM that the LEA adopted too late to
serve as the basis for a basic grant
application in the most recent
competition under 45 CFR Part 185.

(iii) Special discretionary assistance—
to help an LEA meet an unexpected
educational need that arose from the
implementation of a plan described in
§ 185.32 of the ESAA NPRM after the
deadline date for basic grant

applications in the most recent
competition under 45 CFR Part 185.

(Sections 604(b)(2), 806(a)(1)(E), 608(a); 20
U.S.C. 3194(b)(2), 3196(a)(1)(E), 3198(a))

§ 185a.2 Other applicable regulations.

(a) Awards under this part are subject
to the language contained in the
provisions of the ESAA NPRM set out in
this paragraph. The ESAA NPRM is
attached as Appendix A.

(1) Section 185.1(b), relating to the
purposes of the Emergency School Aid
Act.

(2) Section 185.4, containing
definitions.

(3) Sections 185.10 through 185.25d,
relating to requirements for LEAs.

{4) Section 185.32, relating to
qualifying plans.

(b) All references in this part to
sections in part 185 refer to sections in
the ESAA NPRM.

(c) Awards under this part are subject
to the language contained in applicable
provisions of parts 100a (Direct Grant
Programs) and 100c (General) of the
Education Division General
Administrative Regulations (EDGAR) as
published in the Federal Register on
May 4, 1979 (44 FR 26298 et seq.) in a
notice of proposed rulemaking. Parts
100a and 100c are attached as Appendix
B. All references in this part to sections
in 45 CFR parts 100a and 100c refer to
sections in EDGAR as published in that
notice.

(d) However, the provisions of
EDGAR set out below do not apply to
awards under this part.

(1) The provisions of 45 CFR 100a.200
through 100a.220, except for 45 CFR
100a.216 and 100a.219(b)(3), do not apply
to awards under this part. These
inapplicable provisions relate to the
selection of projects.

(2) The provisions in 45 CFR 100a.250,
relating to the length of a project period,
do not apply to awards under this part.

(3) The following provisions do not
apply to any award to an LEA under this
part—

(i) 45 CFR 100a.118(c) and 100a.253,
relating to the criteria for a continuation
grant;

(ii) 45 CFR 100a.560 through 100a.568,
relating to indirect cost rates; and

(iii) 45 CFR 100a.680, relating to the
participation of children enrolled in
private schools.

(4) The provisions of 45 CFR 100a.100
through 100a.102, 100a.116(a), and
100a.118(b)(1), relating to deadline dates
for applications, do not apply to awards
under this part.

(5) The provisions in 45 CFR 100a.232,
relating to the basis for the grant
amount, do not apply to transitional
grants.

(6) Any other provision of the EDGAR
that conflicts with any provision of this
part.

(Sections 601-617; 20 U.S.C. 3181-3207; 20
U.S.C. 1221e-3(a)(1))

Subpart B—Planning Grants

§ 185a.10 Purpose.

The purpose of a planning grant is to
develop a qualifying plan (described in
§ 185.32).

(Sections 604(b)(2), 606(a)(1)(E), 608(a); 20
U.S.C. 3194(b)(2), 3196(a)(1)(E), 3198(a))

§ 185a.11 Eligible applicants.

(a) An LEA may apply for a planning
grant,

(b) No LEA may apply for a planning
grant if it has received’such a grant
before.

(c) An LEA that applies for assistance
to develop a required plan described in
§ 185.32(a) need not meet the
requirements of §§ 185.21c or 185.21d if
it provides assurances in its application
that the development of the plan for
which it seeks assistance will address
the conditions described in those
sections.

(Sections 606(a)(1), 606{a)(1)(E), 606(c)(2),
608(a); 20 U.8.C. 3196(a)(1), 3196(a)(1)(E),
3196(c)(2). 3198(a))

§ 185a.12 Authorized activities.

An LEA may use funds under a
planning grant for any activity that is
reasonably related to developing a
qualifying plan.

(Sections 606(a)(1)(E), 608(a); 20 U.S.C.
3196(a)(1)(E), 3198(a))

§ 185a.13 Application procedures.

(a) An LEA may apply for a planning
grant at any time.

(b) The applicant shall meet the
requirements in 45 CFR 100a.108 through
100a.118 and the requirements of this
part.

(c) If the applicant applies for a grant
to develop a required plan described in
§ 185.32(a), it shall include in its
application—

(1) A copy of the final order of the

- court, agency, or official that requires a

plan described in § 185.32(a)(1); or

(2) A copy of the Secretary’s finding of
illegal separation of minority group
children or faculty that requires a plan
described in § 185.32(a)(2).

(d) If the applicant applies for a grant
to develop a nonrequired plan described
in § 185.32(b), it shall include in its
application—

(1) The names of the schools in which
minority group isolation will be
eliminated, reduced, or prevented—or,
in the case of a plan described in
§ 185.32(b)(4), the school districts from
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which nonresident children will come—
under the plan; and

(2) Evidence that the plan will be
implemented at the end of the proposed
project.

{e) The applicant shall include in its
application an assurance that it has met
and will meet applicable requirements
in the Act and in this part.

(Settions 606(a)(1)(E), 608(a), 610(a}; 20 U.S.C.
3196(a)(1)(E), 3198(a), 3200(a); S. Rep. No. 856,
95th Cong., 2d Sess. 66 (1978))

§ 185a.14 Approval of projects.

(a) The Commissioner decides
whether to approve a new project on the
basis of the degree to which the
proposed activities afford promise of
achieving the purposes of the Act
described in section 185.1(b), as
indicated by—

(1) The information described in 45
CFR 100a.110 through 100a.115; and

(2) The extent to which the
application contains convincing
evidence that the plan will be
implemented at the end of the proposed
project.

(Section 610{d); 20 U.S.C. 3200(d))

(b)(1) the Commissioner may approve
a project period of up to 24 months.

[Section 606(a)(1}(E); 20 U.S.C. 3196(a)(1)(E))

(2) the Commissioner decides the
length of a project period on the basis
of—

(i) The severity and likely duration of
the problems to which the plan would be
addressed; and

(ii) The nature of the applicant’s
proposed activities.

(3) When approving an award for the
first budget period of a multi-year
project, the Commissioner indicates his
or her intention to make a continuation
award for a second budget period.
(Section 610(e)(1): 20 U.S.C. 3200(e)(1))

(c) The Commissioner approves a
continuation award for a second budget
period on the basis of the standards in
§ 185.37(a):

(Section 610(e)(2); 20 U.S.C. 3200(e)(2))

Subpart C—Transitional Grants

§ 185a.20 Purposes.
A transitional grant is for any one of
the purposes set out in § 185a.1(b)(2).

(Sections 604(b)(2), 608(a); 20 U.S.C.
3194(b)(2), 3198(a))

§ 185a.21 Eligible applicants.

(a) LEAs, SEAs, other public agencies,
and private nonprofit agencies and
organizations are eligible to apply for
transitional grants.

(b) However, an applicant that is not
an LEA may apply for a transitional

grant only at the request of the LEA that
it proposes to help.

(Section 608(a); 20 U.S.C. 3198(a))

§ 185a,22 Authorized activities.

(a) The recipient of a pre-
implementation assistance grant
described in § 185a.1(b)(2)(i) may use
funds under the grant for any activity
designed to meet an educational need
that is reasonably related to the LEA's
preparing for the reassignment of
children or faculty under the plan.

(b) The recipient of an out-of-cycle
assistance grant described in
§ 185a.1(b)(2)(ii) may use funds under
the grant for any activity designed to
meet an educational need that arises
from the implementation of the plan.

(c) The recipient of a special
discretionary assistance grant described
in § 185a.1(b)(2)(iii) may use funds under
the grant for any activity designed to
meet the unexpected educational need
described in that paragraph.

(Section 608(a); 20 U.S.C. 3198(a))

§ 185a.23 Application procedures.

(a) An applicant may apply for a
transitional grant at any time.

(b) The applicant shall meet the
requirements of 45 CFR 100a.108 through
100a.116 and the requirements of this
part.

(c) An applicant shall include in its
application—(1) Except in the case of an
application for a grant described in
§ 185a.1(b)(2)(iii) from an LEA that has a
basic grant, a copy of the LEA's
qualifying plan;

(2} A needs assessment that shows
the relationship of the educational needs
addressed by the proposed activities to
the LEA's plan;

(3) If the applicant is not an LEA, a
copy of the LEA's request for the
applicant's help; and

(4) An assurance that the applicant
has met and will meet applicable
requirements of the Act and this part.

(Sections 608(a), 610(a); 20 U.S.C. 3198(a),
3200(a))

§ 185a.24 Approval of projects.

(a) The Commissioner decides
whether an award to the applicant is
warranted on the basis of—

(1) The degree to which the proposed
activities afford promise of achieving
the purposes of the Act described in
§ 185.1(b), as indicated by—(i) The
applicant's needs assessment;

(ii) The information described in 45
CFR 100a.110 through 100a.115; and

(iii) Whether another applicant has
submitted, or is likely to submit, an
application to meet the need addressed
by the proposed activities; and

(2) The factors set out in section
610(d) (1), (2), (3), and (5) of the Act,

(b)(1) The Commissioner further
reviews each application submitted by
an applicant to which an award is
warranted under paragraph (a) to ensure
that each activity under the award is
designed to achieve the purposes of the
Act.

(2) Before making an award, the
Commissioner may require the applicant
to modify its proposed activities in order
to meet more effectively the educational
needs described in § 185a.1(b)(2).
However, the amount of the award does
not exceed the amount that would be
required for activities that the applicant
proposed to meet those needs.

(3) The Commissioner approves a
project period of not more than 12
months for a transitional grant.

(4) The Commissioner does not set the
amount of a grant described in
§ 185a.1(b)(2) (i) or (iii) above $100,000.

(Sections 608(a), 610(d); 20 U.S.C. 3198(a),
3200(d))

Appendix A to Part 185a—Reprint of
Emergency School Aid Act Proposed Rule

PART 185—EMERGENCY SCHOOLS AID

Subpart A—General Matters

185.1 Emergency school aid.

185.2 Eligibility,

185.3 Other applicable regulations.
185.4 Definitions,

Subpart B—Requirements for Local
Educational Agencies

185.10 Public and advisory committee
participation,

18511 State educational agency review.

185.12 Additional cost.

185.13 Supplementing non-Federal funds.

185.14 Coordinationof Federal funds.

185.15 Services to educationally deprived
children.

185.16 Evaluation,

185.17 Private school participation.

185.18 Freedom of choice desegregation
plans.

185.19 Compliance with plan.

185.20 Maintenance of effort.

185.21a Limitation on eligibility—transfers
to discriminatory nonpublic schools.

185.21b Limitation on eligibility—prohibited
personnel practices.

185.21c Limitation on eligibility—classroom
segregation.

185.21d Limitation on eligibility—
discrimination against children,

185.22 Exception for planning grants.

185.23 Continuing conditions of eligibility.

185.24 Show cause conferences.

185.25 Waivers of ineligibility.

185.25a Waiver of ineligibility—transfers to
discriminatory nonpublic schools.

185.25b Waiver of ineligibility—prohibited
personnel practices.

185.25c  Waiver of ineligibility—classroom
segregation.

185.25d Waiver of ineligibility—
discrimination against children.

L)
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Subpart C—Basic Grants

185.30 Purpose.

185.31 Eligible applicants.

185.32 Qualifying plans.

185.33 Authorized activities.

185.34 Application procedures.

185.35 Approval of new projects.

185.36 Length of project.

185.37 Approval of continuation awards.

Subpart D—Special Project Grants

Planning Grants

185.40 Purpose.

18541 Eligible applicants.
185.42 Authorized activities.
185.43 Application procedures.
185.44 Approval of projects.

Transitional Grants

185.50 Purpose,

185.51 Eligible applicants.
185.52 Authorized activities.
185.53 Application procedures.
185.54 Approval of projects.

Grants for the Arts

185.60 Purpose.

185.61 Eligible applicants.

185.62 Eligibility for services from a grantee.
185.63 Authorized activities.

185.64 Application procedures.

185.65 Approval of projects.

Metropolitan Area Grants

185.70 0Ses.

185.71 Eligible applicants.

185.72 Authorized activities.

185.73 Application procedures.

185.74 Approval of new projects.

185.75 Length of project.

185.76 Approval of continuation awards.

Other Special Projects

185.80 Use of discretionary funds.
185.81 Applicable requirements.

Subpart E—~Magnet School, University/
Business Cooperation, and Neutral Site
Planning Grants

185.90 Purposes.

185.91 Eligible applicants.

185.92 Authorized activities.

185.93 Application procedures.

185.94 Approval of new projects—magnet
schools and university/business
cooperation.

185.85 Approval of new projects—neutral
site planning.

185.98 Length of project.

185.97 Approval of continuation awards.

Subpart F—Compensatory Service Grants

185.100 Purpose.

185.101 Definitions.

185.102 Eligible applicants.
185.103 Authorized activities.
185.104 Application procedures.
185.105 Funding procedures.

Subpart G—Nonprofit Organization Grants

185.110 Purpose.

185.111 Eligible applicants.
185.112 Authorized activities.

185.113 Application procedures.

185.114 Approval of new projects.

185.115 Approval of projects to support the
implementation of a plan.

185.116 Approval of projects to support the
development of a plan.

Subpart H—State Agency Grants

185.120 Purpose.

185.121 Eligible applicants.
185.122 Authorized activities.
185.123 Application procedures.
185.124 Approval of projects.

Subpart I—Television and Radio Contracts

185.130 Purpose.

185.131 Eligible offerors.

185.132 Authorized activities.
185.133 Proposal procedures.
185.134 Selection of contractors.
185.135 Requirements for offerors.

Subpart A—General Matters

§185.1 Emergency school aid.

(a) Scope. The regulations in this part
govern awards under the Emergency school
aid Act.

(Sections 601-617; 20 U.S.C. 3191-3207)

(b) Purpose. The purpose of the Emergency
School Aid Act is to provide financial
assistance—

(1) To meet the special needs incident to
the elimination of minority group segregation
and discrimination among students and
faculty in elementary and secondary schools;
and

(2) To encourage the voluntary elimination,
reduction, or prevention of minority group
isolation in elementary and secondary
schools with substantial proportions of
minority group students.

(Section 602(b): 20 U.S.C. 3192(b))

§185.2 Eligibility.

Eligible applicants for each type of award
under this part are set out in the regulations
that pertain to that type of award.

(Sections 601~617; 20 U.S.C, 3191-3207)

§185.3 Other applicable regulations.

(a) Awards under this part are subject to
applicable provisions of the Education
Division General Administrative Regulations
(EDGAR) in 45 CFR part 100a (Direct Grant
Programs) and 45 CFR part 100c (Definitions).

(b) However, the provisions of the EDGAR
set out below do not apply to the types of
awards described.

(1) The provisions in 45 CFR 100a.200
through 100a.220, except for 45 CFR 100a.218
and 100a.219(b)(3), do not apply to any award
under this part. These inapplicable provisions
relate to the selection of projects.

(2) The provisions in 45 CFR 100a.250,
relating to the length of a project period, do
;mt apply to any award under this part except

or—

(i) Grants for the Arts, described in subpart

(ii) Grants to jurisdictions set out in
§ 185.80(b); and

(iii) Nonprofit Organization Grants,
described in subpart G,

(3) The following provisions do not apply to
any award to a local educational agency
under this part—

(i) 45 CFR 100a.118(c) and 100a.253, relating
to the criteria for a continuation grant;

(ii) 45 CFR 100a.560 through 100a.568,
relating to indirect cost rates; and

(iii) 45 CFR 100,680, relating to the
participation of children enrolled in private
schools.

(4) The provisions in 45 CFR 100a.100
through 100a.102, 100a.116(a), and
100a.118(b)(1), relating to deadline dates for
applications, do not apply to Planning Grants
and Transitional described in subpart D.

(5) The provisions in 45 CFR 100a.232,
relating to the basis for the grant amount, do
not apply to any award under this part except
for—

(i) Planning Grants, described in subpart D;

(ii) Neutral Site Planning Grants, described
in'subpart E;

(iii) Compensatory Service Grants,
described in subpart F; and

(iv) State Agency Grants, described in
subpart H.

(6) Any other provision of the EDGAR
which would conflict with the provisions of
this part if it were applied to the matters
treated in this part does not apply to awards
under this part.

(Sections 601-617; 20 U.S.C. 3191-3207; 20
U.S.C. 1221e-3(a)(1))

(c) The provisions of 45 CFR part 100e
(Education Appeal Board) apply to awards of
assistance but not procurement contracts,
under this part.

(Sections 601-617; 20 U.S.C. 3191-3207; 20
U.S.C. 1234-1234c)

§185.4 Definitions.

(a) The definitions of the following terms in
section 617 of the Emergency School Aid Act
apply to those terms as used in this part.
Equipment.

Institution of higher education.
Integrated school.

Local educational agency (LEA).
Magnet school.

Minority group.

Minority group isolated school.
Minority group isolation.

Neutral site school.

Standard Metropolitan Statistical Area

{SMSA).

State.
(Section 817; 20 U.S.C. 3207)

(b) The definitions of the following terms in
section 1001 of the Elementary and
Secondary Education Act of 1965, as
amended, apply to those terms as used in this
part:

Commissioner,

Construction.

Elementary school.

Nonprofit.

Secondary school.

Secretary.

State educational agency (SEA).

(ESSA, Section 1001; 20 U.S.C. 3381)

(c) The definitions of terms in 45 CFR Part
100c apply to those terms as used in this part,
except where a term is defined differently
under this part.

(d) “The Act"” means the Emergency School
Aid Act (Title VI of the Elementary and
Secondary Education Act of 1965, as
amended)

(e) “Desegregation”, in reference to a plan,
means the reassignment of children of faculty
required by a court, agency, or official to
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remedy the illegal separation of minority
group children or faculty in the schools of an
LEA.

(Sections 608(a)(1)~(A), 608(c)(1)-{A)—(C).
607(a)(10) and (11), 610(a)(5); 20 U.S.C
3196(a)(1)(A), 3196(c)(1)(A)-(C), 3197(3)(10)
and (11), 3200(a)(5); H.R. Rep. No. 576, 92nd
Cong., 1st Sess. 3, 12 (1971); 8. Rep. No. 61,
92nd Cong., 18t Sess. 6, 35 (1971); 42 FR 12085
(March 2, 1977))

Subpart B—Requirements for Local
Educational Agencies

§ 185.10 Public and advisory committee
participation.

{a) An LEA shall develop any application
for assistance in open consultation with
parents, teachers, and, if the LEA operates a
secondary school, secondary school students.
At a minimum, the LEA shall—

(1) Meet the open meeting requirements of
45 CER 100a.139 through 100a.141; and

(2) Consult with an advisory committee
composed of parents of children enrolled in
the LEA's schools, teachers, and, if the LEA
operates a secondary school, secondary
school students. At least half the members of
the advisory committee must be parents.
Also, at least half the members of the
committee must be members of minority
groups.

(b) The Commissioner does not approve an
application without having received the
written comments of a majority of each
member of the advisory committee
concerning the application. If a majority of
the committee request an informal hearing
concerning the application, the Commissioner
does not apprave the application without first
affording the committee an opportunity for
such a hearing.

(c) If the LEA receives an award, it shall
periodically consult with the advisory
committee, parents of children enrolled in its
schools, and representatives of the area
served regarding the services under the
award.

(Section 610(a)(1) and (2), 610(c); 20 U.S.C.
3200(a)(1) and (2), 3200(c))

§ 185.11 State education agency review.

(a) An LEA that applies for assistance shall
give the appropriate SEA a reasonable
opportunity of offer recommendations to the
LEA on the LEA's application.

(b) The LEA shall give the SEA a
reasonable opportunity to submit comments
to the Commissioner on the LEA's
application, in accordance with 45 CFR
100a.156 through 100a.159.

(Section 610(a)(10); 20 U.S.C. 3200(a)(10))

§185.12 Additional cost.

(a) An LEA may include in its application
for an award of assistance under the Act only
activities that are authorized by the Act and
are not normally carried out by the LEA.

(b) An LEA may not include an activity in
its application if—

(1) The LEA supported the activity with
funds from a source other than assistance
under the Act in the fiscal year just prior to
the fiscal year for which it seeks assistance
for the activity; and

(2) Funds from sources other than
assistance under the Act are available to

support the activity, or would have been
available for that purpose in the absence of
action by the LEA,

(c) The LEA shall use funds it receives
under the Act solely to pay its additional cost
in carrying out the activities included in its
application.

(d) For the purpose of this section,
“additional cost" means the actual,
incremental cost of an activity. The term does
not include any cost that is not related solely
to that activity.

(e) The LEA shall include in its application
policies, procedures, and information that
ensure that it will meet the requirements of
this section.

(Sections 606(b), 610(a)(3); 20 U.S.C. 3196(b),
3200(a)(3))

§ 185.13 Supplementing non-Federal
funds.

(a) An LEA that applies for assistance
under the Act shall use funds it receives from
that source to supplement the level of funds—
and in no case supplant funds—that would,
in the absence of those funds, be made
available from non-Federal sources for—

(1) The purposes of the project for which
the LEA seeks assistance;

{2) Promoting the integration of the LEA's
schools; and

(3) The education of children participating
in the project.

(b) However, this section does not prohibit
the use of funds under the Act for an
otherwise authorized activity required under
a court-ordered plan described in section
606(a)(1)(A)(i) of the Act.

(c) The LEA shall include in its application
policies, procedures, and information that
ensure that it will meet the requirements of
this section:

(Section 610(a)(7); 20 U.S.C. 3200(a)(7))

§ 185.14 Coordination of Federal funds.

(a) An LEA that applies for assistance
under the Act shall coordinate the use of
funds it receives under any other law of the
United States with funds it receives under the
Act to the extent consistent with that other
law.

(b) The LEA shall include in its application
policies, procedures, and information that
ensure that it will meet the requirements of
this section.

(Section 610(a)(7)(B); 20 U.S.C. 3200(a)(7)(B))

§ 185.15 Services to educationally
deprived children.

An LEA that applies for assistance shall
include in its application an assurance that,
in developing its proposed project, it
considered the need for compensatory
services for children who—

(a) Received those services under title I of
the Elementary and Secondary Education Act
of 1965, as amended, and

(b) Are no longer eligible to receive those
services as a result of attendance area
changes under a qualifying plan {described in
§ 185.32).

(Section 610{a)(13); 20 U.S.C. 3200(a)(13))

§ 185.16 Evaluation.

(a) An LEA that receives assistance shall
evaluate its approved project on a continuing
basis to determine at least the following:

(1) The effectiveness of the project in
achieving its goals;

(2) The impact of the project on related
programs and on the community served; and

(3) The effectiveness of the project's
structure and its means for the delivery of
services.

(b) The LEA's evaluation shall include an
objective measurement of change in
educational achievement and other change
that the LEA proposes to effect under the
project.

(c) The LEA shall include in its application
effective procedures for the evaluation
described in this section.

(Section 6810{a)(11); 20 U.8.C. 3200(a)(11))

§ 185.17 Private school participation.

(a)(1) An LEA that applies for assistance
under the Act shall give children enrolled in
private schools, and teachers and other
educational staff employed in those schools,
an opportunity to participate in its project on
an equitable basis in accordance with this
section.

(2) However, the Commissioner waives the
requirement in this paragraph under section
612(c) of the Act if tne LEA is prohibited by
law from meeting it through reasonably
feasible provisions.

(b)(1) In meeting the requirement in
subsection (a), the LEA shall comply with the
requirements of 45 CFR 100b.652 through
100b.663 for subgrantees.

(2) For the purpose of this section, the
terms “subgrantee” and “subgrant” as used
in those sections of part 100b mean “LEA"
and “award", respectively. In addition, the
terms “students” and “children” as used in
those sections of part 100b include, for the
purpose of this section, teachers and other
educational staff.

{c) The requirement in subsection (a)
relates only to a private nonprofit elementary
or secondary school—

(1) That is located within the school district
of the LEA; and

(2) That the LEA finds meets the
requirements of § 185.21a (relating to
nondiscrimination).

{d) A private school child, teacher, or other
educational staff member may participate in
the LEA's project only if his or her
participation would assist in achieving the
purposes of the Act (set out in § 185.1(b)). In
meeting the requirements of 45 CFR 100b.657,
the applicant shall include a description of
how the participation of private school
children, teachers, and other educational
staff would assist in achieving those
purposes.

(Sections 610(a)(8), 612(c); 20 U.S.C.
3200(a)(8), 3202(c))

§ 185.18 Freedom of choice
desegregation plans.

If an LEA seeks assistance with respect to
a desegregation plan described in section
606(a)(1)(A) of the Act, it shall identify in its
application any elements of the plan that
permit a child to select the school which he
or she will attend.
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(Section 610(a)(5): 20 U.S.C. 3200(a)(5))

§ 185.19 Compliance with plan.

If an LEA's eligibility for assistance is
based on a plan described in section 606 of
the Act, it shall include in its application an
assurance that it will carry out, and comply
with, all provisions, terms, and conditions of
that plan.

(Section 610(a)(6); 20 U.S.C. 3200(a)(6))

§ 185.20 Maintenance of effort.

(a) An LEA that applies for assistance
under the Act shall meet at least one of the
following requirements:

(1) Its fiscal effort per student for the fiscal
year for which it seeks assistance under the
Act is not less than that for the second
preceding fiscal year; or

(2) Its aggregate expenditure for the fiscal
year for which it seeks assistance under the
Act is not less than that for the second
preceding fiscal year.

{b)(1) For the purposes of this section,
“fiscal effort per student” means the
expenditure for free public education—
including expenditures for administration,
instruction, attendance and health services,
pupil transportation services, operation and
maintenance of plant, fixed charges, and net
expenditures to cover deficits for food
services and student body activities—divided
by the number of students in average daily
attendance at the applicant's schools during
the fiscal year for which the computation is
made. Expenditures for free public education
do not include expenditures for community
services, capital outlay and debt service, or
any expenditure from funds granted under
any Federal program of assistance.

(2) “Aggregate expenditure” means the
tatal expenditures used to compute “fiscal
eéfort per student”, as described in paragraph
(b)(2).

(c) The LEA shall include in its application
evidence that it meets the requirement of this
section,

(Section 610({a)(9); 20 U.S.C. 3200(a)(8); HR.
Rep. No. 1701, 94th Cong., 2d Sess. 232 (1976);
122 CONG. REC. H4209 (daily ed. May 11,
1976))

§ 185.21a Limitation on eligibility—
Transfers to discriminatory nonpublic
schools.

(a) No LEA is eligible for assistance under
the Act if, after June 23, 1972, it has
transferred—directly or indirectly by gift,
lease, loan, sale, or any other means—any
real or personal property, or made available
any services to, a nonpublic school or school
system, or any person or organization
controlling, operating, or intending to
establish a nonpublic school or school
system, before determining that the school or
school system—

(1) Is not operated on a racially segregated
basis as an alternative for children seeking to
avoid attendance in desegregated or
integrated public schools; and

(2) Does not otherwise practice, or permit ,
to be practiced—in admissions or in the
operation of any school activity—
discrimination on the basis of race, color, or
national origin.

(b)(1) In order to determine whether a
transferee under paragraph (a) is a nonpublic

school or school system—or a person or
organization controlling, operating, or
intending to establish a nonpublic school or
school system—the applicant shall, at a
minimum, obtain from the transferee, in
writing, the following information:

(i)(A) The legal name and address of the
transferee; and

(B) If the immediate transferee is acting in
a representative capacity, the legal name and
address of the party represented.

(ii) If the information in (i) does not clearly
indicate the nature of the transferee or the
party represented, a copy of the articles of
incorporation, charter, bylaws, or other
documents indicating the legal status and
stated purposes of the transferee or the party
represented.

(iii) A statement of the use to be made of
the property or services to be transferred.

(2) In the case of a transfer occurring after
June 23, 1972, but prior to February 6, 1973
(the date on which the regulations relating to
this matter first became effective), the
requirements in paragraph (b)(1) do not
apply.

(c)(1) In making the prior determination
required under paragraph (a) as to the nature
and practices of a nonpublic school or school
system, an LEA shall, at a minimum, obtain
from that school or school system, in writing,
the following information:

(i) Whether the school has publicized a
policy of nondiscrimination in admissions,
educational policies, scholarship programs,
athletics, and extracurricular activities.

(ii) Whether the school has publicized this
policy in a manner intended and reasonably
likely to bring it to the attention of school-age
minority group persons, and their families,
without making other statements or taking
actions that negate the effect of that
publicity.

(iii) Whether applicants for admission have
been treated on a non-discriminatory basis.

(iv) Whether the racial composition of
faculty, staff, and student body is consistent
with a policy of nondiscrimination.

(v) Whether scholarship assistance is made
available without regard to race.

(vi) Whether students and scholarship
recipients are recruited among all segments
of the community.

(vii)(A) Whether the school's incorporators,
founders, board members, or donors of its
land and buildings are announced or
generally known as having as a primary
objective the maintenance of segregated
education; or

(B) Are announced or identified as officers
or active members of an organization with
that objective.

(2) In the case of a transfer occurring after
June 23, 1972, but prior to February 6, 1973, a
determination required to be made by
paragraph {a) shall be substantiated by
credible evidence satisfactory to the
Secretary.

(d)(1) For the purpose of paragraph
{c)(1)(iii) and (iv), a nonpublic school that has
no minority students, or nonpublic school
system that has no minority students in one
or more of its schools, is presumed by the
Secretary to discriminate.

(2) If that school or school system has also
failed to adopt and publish a policy of

nondiscrimination in accordance with
paragraph (c)(1)(i) and (i), the presumption of
discrimination is conclusive.

(e) The fact that an LEA may have
obtained an assurance or statement of
nondiscrimination from a transferee—or
includéd that assurance or statement in the
transfer documents—does not excuse the
LEA from making the determination required
by paragraph (a).

(Section 806{c)(1)(A); 20 U.S.C. 3196(c)(1){A);
Green v. Connally, 330 F. Supp. 1150 (D.D.C.
1971), aff'd sub nom. Coit v. Green, 404 U.S.
997 (1971); Wright v. City of Brighton,
Alabama. 441 F.2d 447 (5th Cir. 1971), cert.
den. 404 U.S. 915 (1971))

§ 185.21b Limitation on eligibility—
Prohibited personnel practices.

(a) No LEA is eligible for assistance under
the Act if, after June 23, 1972, it has had or
maintained in effect any practice, policy, or
procedure that—

(1) Results in the disproportionate
demotion or dismissal or instructional,
administrative, or other personnel from
minority groups in conjunction with
desegregation or the implementation of any
plan or the conduct of any activity described
in section 606 of the Act;

(2) Has resulted in the disproportionate
demotion or dismissal of any of those
personnel during the period in which the
agency has been desegregating or eliminating
or reducing isolation of minority group
children under—

(i) An order of a Federal or State court;

(ii) A plan approved by the Secretary as
adequate under title VI of the Civil Rights Act
of 1964; or

(iii) An order of a State agency or official of
competent jurisdiction.

(b)(1) For the purpose of paragraph (a), a
disproportionate demotion or dismissal of
minority group personnel has occurred if the
ratio of minority group elementary school
teachers, secondary school teachers,’
principals, or other staff demoted or
dismissed to the number of minority group
personnel employed by the agency before
those demotions or dismissals exceeds by
more than 10 percentage points the ratio of
nonminority group personnel demoted or
dismissed over the same period of time to the
number of nonminority group personnel
employed by the agency prior to those
demotions or dismissal. For example, the
agency would be in violation of this
paragraph (a) if it has demoted or dismissed
21 percent of its minority group principles
and 10 percent of its nonminority group
principals over the same period of time,

(2) For purposes of this section, a demotion
includes any reassignment—

(i) Under which a faculty or staff member
receives less pay or has less responsibility
than under the assignment he or she held
prior to the reassignment;

(ii) That requires a lesser degree of skill
than did the assignment he or she held
previously; or

(iii) Under which he or she is required to
teach in a subject or grade other than one for
which he or she is certified or in which he or
she has substantial experience or
qualifications.
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(3) For the purpose of this section, a
dismissal includes any termination of or
failure to renew a contract, for cause or
otherwise, including resignations impelled by
threatened administrative or other sanctions.

(c)(1) The Secretary considers a practice,
policy, or procedure resulting in the
disproportionate demotion or dismissal of
minority group personnel to be or remain in
in effect after June 23, 1972, if—at the time the
LEA applies for assistance under the Act—
the proportion of minority group personnel
affected has not been restored at least to the
proportion that existed prior to the demotions
or dismissals.

(2) However, the Secretary does not make
this finding if the LEA submits with its
application information establishing that this
practice, policy, or procedure has not been in
effect since June 23, 1972. This information
must include a description of corrective
measures taken and progress achieved in
eliminating the results of this practice, policy,
or procedure.

(d} No LEA is eligible for assistance under
the Act if—

(1) After June 23, 1972, the LEA, in selecting
a staff member for demotion and dismissal,
did not apply objective, nonracial,
reasonable, and nondiscriminatory criteria to
all staff members;

(2)(i) The LEA selected a staff member for
demotion or dismissal on or before June 23,
1972, as described in paragraph (d}(1); and

(ii) At the time the LEA applies for
assistance under the Act, the LEA has not
offered this staff member reinstatement to his
or her former position—or a comparable
position—and offered him or her financial
compensation for any loss caused by the
demotion or dismissal; or

(3) The LEA fills a staff vacancy occurring
after a demotion or dismissal in the process
of desegregation with a person of a race,
color, or national origin different from a
qualified former staff member who was
demoted or dismissed, unless this former
staff member was offered employment in the
vacancy and failed to accept the offer.

(e) No’LEA is eligible for assistance under
the Act if; after June 23, 1972, it has had or
maintained in effect any other practice,
policy, or procedure that resulls in
discrimination on the basis of race, color, or
national origin in the recruiting, hiring,
promotion, payment, or assignment of any of
its employees or other personnel for which
the agency has any administrative
responsibility. This includes the assignment
of full-time classroom teachers to the schools
of the LEA in a manner that identifies any of
those schools as intended for students of a
particular race, color, or national origin.

{Section 806(c)(1)(B): 20 U.S.C. 3196(c)(1)(B);
S. Rep. No. 61, 92nd Cong. 1st Sess. 19 (1971),
Singleton v. Jackson Municipal Separate
School District, 419 F. 2d 1211 (5th Cir. 1969))

§ 185.21¢ Limitation on eligibility—
Classroom segregation.

(a) Except as provided in § 185.22, no LEA
is eligible for assistance under the Act if,
after June 23, 1972, it has had or maintained
in effect any procedure for the assignment of
children to or within classes—in conjunction
with desegregation or the conduct of any

activity described in section 806 of the Act—
that results in any separation of minority
group from nonminority group children for
more than 25 percent of the school day
classroom periods.

(b) However, paragraph (a) does not
prohibit, as a standard pedagogical practice,
ability grouping that is—

(1) Based on nondiscriminatory, objective
standards of measurement that—

(i) Are educationally relevant to the
purposes of the grouping; and

(ii) In the case of national origin minority
group children, do not essentially measure
English 1 skills;

(2)(i) Determined by the nondiscriminatory
application of the standards described in
paragraph (b)(1); and

(ii) Maintained for only that portion of the
school day classroom periods necessary to
achieve the purposes of the grouping;

(3) Designed—(i) To meet the special needs
of the students in each group; and

(ii) To improve the academic performance
and achievement of students determined to
be in the less academically advanced groups
by means of—

(A) Specially developed curricula;

(B) Specially trained or certified
instructional personnel; and

(C) Periodic retesting to determine
academic progress and eligibility for
promotion; and

(4) Validated by test scores or other
reliable, objective evidence indicating the
educational benefits of the grouping.
(Section 606{(c)(1)(C); 20 U.S.C. 3196(c)(1)(C);
S. Rep. No. 61, 92nd Cong., 1st Sess., 19
(1971))

§ 185.21d Limitation on eligibility—
Discrimination against children.

Except as provided in § 185.22, no LEA is
eligible for assistance under the Act if, after
June 23, 1972, it has had or maintained in
effect any practice, policy, or procedure that
results or has resulted in discrimination
against children on the basis of race, color, or
national origin, including but not limited to—

(a) Limiting curricular or extracurricular
activities or participation of children in those
activities, to avoid the participation of
minority group children;

(b) Denying equality of educational
opportunity, or otherwise discriminating on
the basis of language or cultural background,
against national origin minority group
children;

(c) Permitting the rental, use, or enjoyment
of any of the LEA's facilities or services by a
group or organization that—

(1) Discriminates against minority group
children aged 5 through 17 in its admissions
or membership policies; or

(2) Otherwise practices, or permits to be
practiced, discrimination against these
children on the basis of race, color, or
national origin;

(d) Imposing disciplinary sanctions—
including expulsion, suspension, or corporal
or other punishment—in a manner that
discriminates against minority group children
on the basis of race, color, or national origin;

(e) Assigning students to ability groups,
tracks, special education classes, classes for
the mentally retarded, or other curricular or

extracurricular activities on the basis of race,
color, or national origin, Racially or
ethnically identifiable groups, tracks, or
classes that cannot be justified educationally
under the criteria set out in § 185.21¢(b) are
presumed by the Secretary to be assigned on
the basis of race, color, or national origin;
and :

{f) Denying to minority group children, on
the basis of race, color, or national origin
facilities or instructional or other services
comparable to those provided to nonminority
group children.

{Section 806(c)(1){D); 20 U.S.C. 3196(c)(1)(D))

§ 185.22 Exception for planning grants.
The provisions of §§185.21¢ and 185.21d do
not apply to an LEA described in § 185.41 if
the applicant LEA provides assurances in its
application that the development of the plan
for which it seeks assistance will address the
conditions described in those sections.

(Section 806(c)(2); 20 U.S.C. 3196(c)(2}))

§ 185.23 Continuing conditions of
eligibility.

(a) The limitations on eligibility in
§§ 185.21a through 185.21d are continuing
conditions of eligibility during the entire
grant period.

(b) The LEA's failure to comply with these
conditions after the award of assistance is
grounds for termination of assistance and for
other sanctions that the Secretary may
impose.

(c) The provisions of 45 CFR part 100e
(Education Appeal Board) apply to a decision
to terminate assistance or impose another
sanction,

(Section 606(c); 20 U.S.C. 3196(c); S. Rep. No.
61, 92nd Cong., 1st Sess. 4142 (1971))

§ 185.24 Show cause conferences.

(a)(1) If the Secretary determines that an
applicant is not eligible for assistance under
§§ 185.21a through 185.21d, the Secretary
notifies the applicant in writing of that
determination and the reasons for it.

(2] The notification includes an offer to
show cause why the determination of
ineligibility should be revoked and the
applicant’s application considered for
funding.

(b) If the applicant requests an opportunity
to show cause, the Secretary holds an
informal conference for that purpose.

(c) After the conference has been held, the
Secretary promptly notifies the applicant of
the decision to continue or revoke the
determination of ineligibility and the reasons
for that decision.

(d) For the purpose of this section,
“applicant” includes—

(1) An agency that is seeking an award for
a new project; and

(2) An agency that is seeking a
continuation award for a budget period after
the first budget period of an approved multi-
year project.

(e) The provisions of 45 CFR part 100e do
not apply to a determination that an
applicant is not eligible for assistance under
§§ 185.21a through 185.21d.

(Section 606(c); 20 U.S.C. 3196(c))
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§ 185.25 Waivers of ineligibility.

(a) In the event that an LEA prior to an
award of assistance under the Act is
determined to be ineligible under §§ 185.21a
through 185.21d, the agency may apply to the
Secretary for waiver of ineligibility.

(Section 606(c) (1) and (3); 20 U.S.C. 3196(c)
(1) and (3))

{(b) An application for waiver under
paragraph (a) must contain—

(1) Information and assurances to ensure
that any practice, policy, procedure, or other
activity resulting in ineligibility has ceased to
exist or occur; and

(2) Provisions to ensure that practice,
policy, procedure, or activity will not reoccur
after the agency submits its application for a
waiver.

(c) If an applicant for assistance—except
for assistance under section 808(a) of the
Act—submits its application for waiver too
late to permit the Secretary to consider it
before the June 30 deadline in section 610(b)
of the Act, the Commissioner disapproves the
applicant's application for assistance.
(Sections 608(c) (1) and {3), 610 (a) and (b); 20
U.S.C. 3196(c) (1) and (3), 3200 (a) and (b))

§ 185.25a Waiver of ineligibility—Transfer
to discriminatory nonpublic schools.

In the case of ineligibility under § 185.21a,
an LEA shall include the following in its
application for waiver:

(a) A list of all property transferred or
services made available to nonpublic schools
or school systems that—

(1) Are operated on a racially segregated
basis; or

(2) Practice, or permit to be practiced,
discrimination on the basis of race, color or
national origin in admissions or the operation
of any school activity.

(b) The names and addresses of these
schools or school systems.

(c) The consideration received for these
transfers.

(d) Evidence that—(1) The transfers have
been rescinded; and

(2) To the extent possible under State law,
all unearned consideration received for them
has been repaid or returned; and

(e) A statement of steps taken by the
agency to avoid or prevent these types of
transfers in the future.

(Section 808(c); 20 U.S.C. 3196(c))

§ 185.25b Waiver of ineligibility—
Prohibited personnel practices.

{a) In the case of ineligibility under
§ 185.21b resulting from the disproportionate
demotion or dismissal of instructional,
administrative, or other personnel from
minority groups, an LEA shall include the
following in its application for waiver:

(1) A plan of affirmative action to ensure
that—within a reasonable time from the date
of its application—the proportion of minority
group personnel affected by these demotions
or dismissals will be restored at least to the
proportion that existed prior to the demotions
or dismissals,

(2) A statement of steps taken by the LEA
to prevent any future disproportionate
demotion or dismissal of minority group
personnel.

(b) In the case of ineligibility under
§ 185.21b resulting from discriminatory
demotion or dismissal of instructional or
other personnel from minority groups, an LEA
shall include the following in its application
for waiver:

(1) Evidence that all minority group
personnel demoted or dismissed as a result of
discrimination have been offered
reinstatement to their former positions or
comparable positions and afforded financial
compensation for any loss caused by those
demotions or dismissals; and

(2) A statement of steps taken by the LEA
to prevent any future discriminatory
demotion or dismissal of minority group
personnel. This includes but is not limited to
a statement of objective, nonracial, and
reasonable criteria to be applied—

(i) In the event that reinstatement of
minority group personnel as required by
paragraph (b)(1) necessitates a reduction in
the number of personnel; or

(ii) In the event of future demotions or
dismissals for any reason.

(c)(1) In the case of ineligibility resulting
from discriminatory assignment of teachers
as prohibited by § 185.21b(e), an LEA shall
include in its application for waiver evidence
that the agency has assigned its full-time
classroom teachers to its schools so that no
school is identified as intended for students
of a particular race, color, or national origin.

(2) In the case of an LEA implementing a
required plan described in § 185.32(a), these
nondiscriminatory assignments must conform
to the requirements of that plan,

(3) In the case of an LEA not implementing
that type of plan, or implementing a plan that
contains no provision regarding assignment
of faculty, the LEA shall make assignments so
that the proportion of minority group full-time
classroom teachers at each school is between
75 and 125 percent of the proportion of those
teachers that exists on the LEA's faculty as a
whole.

(d) In the case of ineligibility resulting from
other discriminatory practices, policies, or
procedures prohibited by § 185.21b(e), an
LEA shall include the following in its
application for waiver:

(1) Evidence that minority group personnel
;ubjected to this type of discrimination have

een—

(i) Reinstated or restored to the positions or
status they held prior to, or would have held
in the absence of, this discrimination: and

(i) Given financial compensation for any
loss caused by that discrimination.

(2) A statement of steps taken by the LEA
to prevent this type of discrimination in the
future. .

(e) In the event that the corrective action
required under this section includes the
employment or promotion of minority group
personnel, the LEA shall give preference—

(1) First to qualified minority group
members of its own faculty or staff
previously demoted or dismissed for any
reason; and

(2) Second to qualified minority group
faculty and staff members identified by the
Department as previously demoted or
dismissed by other LEA's in conjunction with
desegregation or the conduct of any activity
described in section 606 of the Act.

(Section 606(c); 20 U.S.C. 3196(c])

§ 185.25¢c Waiver of ineligibllity—
classroom segregation.

In the case of ineligibility under § 185.21¢,
an LEA shall include in its application for
waiver—

(a) Evidence that minarity group children
are not separated from nonminority group
children by or within classes for more than 25
percent of the school day classroom periods,
except in the case of ability grouping that
meets the requirements of § 185.21¢(b) (1)
through (3) and is the only available method
of achieving a specific educational objective.

(b) A statement of steps taken by the LEA
to ensure that separation of minority and
nonminority group children as prohibited by
§ 185.21c will not reoccur,

(Section 806(c); 20 U.S.C. 3196(c))

§ 185.25d Waiver of ineligibllity—
discrimination against children,

In the case of ineligibility under § 185.21d,
and LEA shall include in its application for
waiver evidence that the practice, policy, or
procedure prohibited by that section has
ceased and that its effects have been
remedied or eliminated. In particular—

(a) In the case of a denial of equal
educational opportunity to national origin
minority group children—as described in
§ 185.21(b)—the LEA shall submit an
educational plan of sufficient
comprehensiveness to remedy or eliminate
the effects of the denial and to meet the
special educational needs of all national
origin minority group children for whose
education the LEA is responsible.

(b) In the case of a violation under
§ 185.21d(c), the LEA shall include in its
application for waiver evidence that—

(1) The discriminatory rental, use, or
enjoyment of its facilities is no longer
permitted; and

(2) Any agreement with respect to the
discriminatory rental, use, or enjoyment has
been rescinded and the unearned
consideration from it has been returned or
repaid, to the extent possible under the
applicable State law.

(c)(1) In the case of the assignment of
students to racially or ethnically identifiable
groups, tracks, or classes that cannot be
justified educationally—as described in
§ 185.21d(e)—the LEA shall include in its
application for waiver the following
information:

(i) If the assignment was to a grouping to
provide special education or related services
to handicapped students, evidence that the
students have been evaluated and placed in
accordance with requirements for evaluation
and placement of handicapped students
under Pub. L. 84-142, section 504 of Pub. L.
93-112, and any regulations under those
statutes.

(ii) If the assignment was to other
groupings, evidence that the students have
been reassigned without discrimination to
groupings that are not racially or ethnically
identifiable, or evidence that the students
have been reassigned to groupings in
accordance with the criteria in § 185.21c(b)
(1) through (3).

(2) If the agency reassigns any student to a
new grouping under paragraph (c)(1), it shall
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also include evidence that it has made
provision for the transitional services
necessary to enable the student to participate
meaningfully in the educational program of
the new grouping.

(Section 606(c); 20 U.S.C. 3196(c))

subpart C—Basic Grants

§185.30 Purpose.

The purpose of a basic grant is to meet
educational needs that arise from a
qualifying plan described in § 185.32,
(Sections 602(b), 604(b)(1), 606(a)(1), 607(a); 20
U.S.C. 3192(b), 3194(b)(1), 3196(a)(1), 3197(a))

§ 185.31 Eligible applicants.

An LEA may apply for a basic grant.
(Section 806{a)(1); 20 U.S.C. 3196(a)(1))

§185.32 Qualifying plans.

(a) Required plans. (1) An LEA may apply
if it is implementing a plan— -

(i) That has been undertaken under a final
order issued by—

(A) A court of the United States;

(B) A court of any State; or

(C) Any other State agency or official of
competent jurisdiction;

(ii) That requires the desegregation of
minority group segregated children or faculty
in the LEA's elementary and secondary
schools, or otherwise requires the elimination
or reduction of minority group isolation in
those schools; and

(iii) That may, in addition, require
educational activities in minority group
isolated schools not affected by the
reassignment of children or faculty under the
plan in order to remedy the effects of illegal
segregation.

(2) For the purpose of subparagraph (1), a
State agency or official of competent
jurisdiction means any State agency or
official authorized pursuant to State law to
issue such an order.

(Section 606(a)(1)(A)(i): 20 U.S.C.
3196(a)(1)(A)(1))

(3) An LEA may apply if it is implementing
a plan that has been approved by the
Secretary as adequate under title VI of the
Civil Rights Act of 1964 for the desegregation
of minority group segregated children or
faculty in the LEA's schools.

(Section 606(a)(1)(A)(ii); 20 U.S.C.
3196(a)(1)(A)(ii))

(b) Nonrequired plans. (1) An LEA may
apply if, without having been required to do
50, it has adopted and is implementing, or
will, if assistance is made available to it
under the Act, adopt and implement, a plan
for the complete elimination of minority
group isolation in all its minority group
isolated schools.

(Section 606{a)(1)(B); 20 U.S.C. 3196(a)(1)(B))

(2)(i) An LEA may apply if it has adopted
and is implementing, or will, if assistance is
made available to it under the Act, adopt and
implement, a plan to—

(A) Eliminate or reduce minority group
isolation in one or more of its minority group
isolated schools; or

(B) Reduce the total number of minority
group children who are enrolled in its
minority group isolated schools.

(ii) Elimination of minority group isolation
is a change in a school's enroliment resulting
in a reduction in the proportion of minority
group children from greater than 50 percent to
50 percent or less.

(iii) Reduction of minority group isolation is
a change in a school’s enrollment after which
the proportion of minority group children is
reduced, but remains greater than 50 percent.
(Section 606(a)(1)(C) (i) and (ii); 20 U.S.C.
31986(a)(1)(C) (i) and (ii))

(3)(i) An LEA may apply if it has adopted
and is implementing, or will, if assistance is
made available to it under the Act, adopt and
implement, a plan to prevent minority group
isolation reasonably likely to occur (in the
absence of assistance under the Act) in any
of its schools in which at least 20 percent, but
not more than 50 percent, of the enroliment
consists of minority group children.

(ii) The Commissioner considers minority
group isolation reasonably likely to occur (in
the absence of assistance under the Act) in a
school only if the LEA demonstrates by
credible evidence that minority group
children will comprise more than 50 percent
of the enrollment of the school during the first
fiscal year for which it seeks assistance or
the next succeeding fiscal year. This evidence
may include, but is not limited to—

(A) Enrollment figures for the school diring .

previous fiscal years;

(B) Enrollment figures of schools from
which the enrollment of the school is drawn;

(C) Demographic data concerning the
attendance area served by the school; and

(D) School board resolutions or other
evidence of final official action likely to
affect the enrollment of the school during the
first fiscal year for which assistance is sought
or the next succeeding fiscal year.

(iii) If the LEA seeks assistance for more
than one fiscal year, its plan to prevent
minority group isolation must include
provisions to accomplish the purpose of the
plan by mandatory enrollment changes in the
event other means fail.

(Section 808(a)(1)(C)(iii); 20 U.S.C.
3196(a)(1)}(C)(iii))

(4) An LEA may apply if, without having
been required to do so, it has adopted and is
implementing, or will, if assistance is made
available to it under the Act, adopt and
implement, a plan to enroll and educate in its
schools children who would not otherwise be
eligible for enroliment because of
nonresidence in its school district, where that
enrollment would make a significant
contribution toward reducing minority group
isolation in one or more school districts. The
Commissioner considers an LEA's plan to
make a significant contribution toward
reducing minority group isoldtion only if it
involves the enrollment by the applicant of at
least 100 children who would not otherwise
be eligible for enrollment because of
nonresidence in its school district. Reducing
minority group isolation in one or more
school districts, for the purpose of this
subparagraph (4), refers to any of the changes
in enrollment described in paragraph (b)(2) in
any school district to which the plan relates.
(Section 806{a)(1)(D); 20 U.S.C. 3196({a)(1)(D))

(5) The Commissioner does not consider a
plan described in paragraph (b) (2), (3), or (4)

to meet the requirements of this section
where the elimination, reduction, or
prevention of minority group isolation
accomplished or to be accomplished in
schools to which the plan relates results in an
equal or greater degree of minority group
isolation in other schools operated by the
LEA or LEA's to which the plan relates.
(Sections 602(b), 606(a)(1) (C) and [D); 20
U.S.C. 3192(b), 3196{a)(1) [C) and (D))

(c) Implementation of a plan. (1) For
purposes of determining an LEA's eligibility
for assistance, the Commissioner considers
the LEA to be implementing a plan if—

(i) It is operating its school system in
accordance with the requirements of the plan;
and

(ii) In the case of a required or nonrequired
plan to eliminate, reduce, or prevent minority
group isolation—or a plan to reduce the total
number of minority group children who are
enrolled in its minority group isolated
schools—the degree of minority group
isolation in its schools is less than the degree
that would have existed in the absence of the
plan.

(Section 606(a)(1); 20 U.S.C. 3196(a}(1))

(d) An LEA shall include in its application
the following:

(i) A complete copy of the plan upon which
it bases its application for assistance under
this section (including all relevant legal
documents);

(ii) A summary of the present requirements
for that plan;

(iii) In the case of a plan described in
paragraph (b), a copy of a school board
resolution or other evidence of final official
action adopting and implementing the plan,
or agreeing to adopt and implement it upon
the award of assistance; and

(iv) In the case of a plan to prevent
minority group isolation described in
paragraph (b)(3), where minority group
children constitute more than 50 percent of
the enrollment of all the schools operated by
the LEA—

(A) A statement of the enrollment, by race,
in any of its schools in which minority group
children constitute more than 70 percent of
the enrollment;

(B) A statement of the reasons for that
disproportionate minority group enrollment in
each school; and

(C) A statement of instructional and other
services to be provided to children enrolled
in each school that will ensure that services
to those children are comparable to services
to be provided to children enrolled in any
school to which the plan described in
paragraph [b)(3) relates.

(Sections 806(a)(1), 610(a); 20 U.S.C. 7
3196{a)(1), 3200(a))

§ 185.33 Authorized activities.

An LEA may use funds under a basic grant
for any activity that is designed to meet an
educational need that arises from a
qualifying plan (described in § 185.32).
Section 607{a) of the Act lists examples of
authorized activities.

(Section 607(a); 20 U.S.C. 3197(a))
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§ 185.34 Application procedures.

(a) An LEA that wants to apply shall meet
the requirements in 45 CFR 100a.108 through
100a.118 and the requirements in this part.

(b) The LEA shall include in its application
a needs assessment that shows the
relationship of the educational needs
addressed by the proposed activities to the
implementation of the LEA's qualifying plan.

(c) The LEA shall include in its application
an assurance that it has met and will meet
applicable requirements of the Act and this
part.

(Section 610(a); 20 U.S.C. 3200(a))

§ 185.35 Approval of new projects.

(a) The Commissioner decides whether to
approve a new project on the basis of the
procedures in this section.

(Sections 602(b), 610(d); 20 U.S.C. 3192(b),
3200(d))

(b) Applications for new projects submitted
by LEA's in each State are considered
separately.

(Section 605; 20 U.S.C. 3195)

(¢)(1) Each application is assigned to one of
the categories in this paragraph on the basis
of the date when the LEA implemented the
qualifying plan on which it bases its
application.

(i) Category I contains applications relating
to plans with implementation dates nol more
than three years before the July 1 that follows
the deadline date for applications.

(ii) Category II contains applications
relating to plans with implementation dates
more than three, but not more than six, years
before that date.

(iii) Category IIl contains applications
relating to plans with implementation dates
more than six years before that date,

(2)(i) The implementation date of a plan is
the date of the first change in the enrollment
of a school—or, in the case of a plan for the
desegregation of minority group segregated
faculty, the first reassignment of a faculty
member—under the plan.

(ii) If an LEA is implementing more than
one plan, or a plan that was implemented
over a period of time, the implementation
date is the date of the greatest change in the
enrollments of schools, or the greatest
number of reassignments of faculty members,
as appropriate,

(3)(i) The Commissioner makes awards for
all approvable applications contained in
Category I before those in Category IL

(ii) The Commissioner makes awards for
all approvable applications contained in
Category II before those in Category IIL
(Sections 610(d) (1) and (3); 20 U.S.C. 3200(d)
(1) and (3))

(d)(1) Within each category, applications
are ranked on the basis of the net change in
isolation in the applicant's schools between
the fiscal year just prior to the
implementation date of its plan (*base year”)
and the first fiscal year for which it seeks
assistance (“‘project year"). The net change in
isolation is computed on the basis of the
procedures in this paragraph.

(2) The minority group percentage of the
enrollment of each of the applicant's schools
in the base year is computed. The number of

minority group students enrolled in schools
within each percentage range in column A of
table 1 is determined. The number of students
in each percentage range is then multiplied
by the corresponding weight in column B of
table L. The resulting weighted numbers are
added. The sum is then divided by the total
number of minority group students.

Table |

Column A
minority group percentage

%Z

95 or more
Al least 90 but less than 95
Al least 85 but less than 90
At least BO but less than 85

e <
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g

3

g

]

:
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(3) The computation described in
subparagraph (2) is repeated using the
number of minority group students to be
enrolled in the applicant's schools in the
project year.

(4) The result of the computation for the
base year is subtracted from the result of the
computation for the project year to determine
the net change in isolation between the base
year and the project year.

(Section 610(d) (1) and (2); 20 U.S.C. 3200(d)
(1) and (2))

(e) With the concurrence of the Assistant
Secretary for Education that compelling
evidence of extraordinary difficulty by an
applicant in effectively carrying out a
desegregation plan exists, the Commissioner
may revise the rank order of applications
between and within categories under
paragraph (c) and (d) to reflect the
applicant’s greater need for assistance.
(Section 610(d)(1): 20 U.S.C. 3200(d)(1))

(f)(1) The Commissioner reviews each
application to determine if it contains
activities that address educational needs that
arise from the implementation of the LEA's
qualifying plan,

(2)(i) If the application contains activities
described in subparagrah (1), the
Commissioner reviews those activities to
determine the degree to which they afford
promise of achieving the purposes of the Act
described in § 185.1(b).

(ii) In making this determination, the
Commissioner considers—

(A) The information described in 45 CFR
100a.110 through 100a.115 as it relates to
those activities; and

(B) The degree to which the applicant’s
plan involves, to the fullest extent
practicable, the total educational resources,
both public and private, of the community to
be served.

(iii) On the basis of this review, the
Commissioner decides whether an award to
the applicant is warranted.

(Sections 602(b), 605(b)(3), 607(a), 610(d) (1),
(4) and (5); 20 U.S.C. 3192(b), 3195(b)(3),
3197(a), 3200(d) (1), (4) and (5))

{g)(1) The Commissioner further reviews

each application submitted by an applicant to

which an award is warranted under
paragraph (f) to ensure that each activity
under the award is designed to achieve the
purposes of the Act.

(2) Before making an award, the
Commissioner may require the applicent to
modify its proposed activities in order to
meet more effectively the educational needs
that arise from its plan. However, the amount
of the award does not exceed the amount that
would be required for activities that the
applicant proposed to meet those needs.
(Sections 602(b), 607(a), 610(d)(4); 20 US.C.
3192(b), 3197(a), 3200(d)(4))

§ 185.36 Length of project.

(a) The Commissioner may approve a
project period of up to 60 months.

(b) The Commissioner decides the length of
a project period on the basis of the following
factors:

(1) The severity and likely duration of the
educational needs addressed by the
applicant's proposed activities.

(2) The nature of those activities, or of
activities to meet those needs most
effectively.

(3) The recency of the LEA's :
implementation of the qualifying plan on
which it bases its application.

{c) When approving an award for the first
budget period of a multi-year project, the
Commissioner indicates his or her intention
to make one or more continuation awards for
budget periods during the remainder of the
project period.

(Section 610(e)(1); 20 U.S.C. 3200(e)(1))

§ 185.37 Approval of continuation awards,

The Commissioner approves a continuation
award for a budget period after the first
budget period of a multi-year project if—

(&) Sufficient appropriations are available
for the budget period under section
610(e)(2)(A) of the Act;

(b) The applicant is not ineligible for
assistance under §§ 185.21a through 185.21d;
and

(c) The applicant is making satisfactory
progress toward achieving the objectives of
its project.

(Section 610(e)(2); 20 U.S.C, 3200(e)(2)]
Subpart D—Special Project Grants
Planning Grants

§ 185.40 Purpose.

The purpose of a planning grant is to
develop a qualifying plan (described in
§ 185.32).
(Sections 804(b)(2), 606(a)(1)(E), 608(a}; 20
U.S.C. 3194(b)(2), 3196(a)(1)(E), 3198(a))

§ 185.41 Eligible applicants.

(a) An LEA may apply for a planning grant.

(b) No LEA may apply for a planning grant
if it has received such a grant before.

(c) An LEA that applies for assistance to
develop a required plan described in
§ 185.32(a) need not meet the requirements of
§§ 185.21¢c or 185.21d if it provides assurances
in its application that the development of the
plan for which it seeks assistance will
address the conditions described in those
sections.
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(Sections 806{a)(1), 806(a)(1)(E), 606(c)(2).
a08(a); 20 U.S.C. 3196(a)(1), 3196(a)(1)(E),
3196(c)(2), 3198(a))

§ 185.42 Authorized activities.

An LEA may use funds under a planning
grant for any activity that is reasonably
related to developing a qualifying plan.
(Sections 606(a)(1)(E), 608(a); 20 U.S.C.
3196{a)(1)(E), 3198(a))

§ 185.43 Application procedures.

(a) An LEA may apply for a planning grant
at any time.

(b) The applicant shall meet the
requirements in 45 CFR 100a.108 through
100a.118 and the requirements of this part.

(c) If the applicant applies for a grant to
develop a required plan described in
§ 185.32(a), it shall include in its
application—

(1) A copy of the final order of the court,
agency. or official that requires a plan
described in § 185.32(a)(1); or

(2) A copy of the Secretary’s finding of
illegal separation of minority group children
or faculty that requires a plan described in
§ 185.32(a)(2).

(d) If the applicant applies for a grant to
develop a nonrequired plan described in
§ 185.32(b), it shall include in its
application—

(1) The names of the schools in which
minority group isolation will be eliminated,
reduced, or prevented—or, in the case of a
plan described in § 185.32(b)(4), the school
districts from which nonresident children will
come—under the plan; and

(2) Evidence that the plan will be
implemented at the end of the proposed
project,

(e) The applicant shall include in its
application an assurance that it has met and
will meet applicable requirements in the Act
and in this part.

(Sections 606(a)(1)(E), 608(a), 610(a) 20 U.S.C.
3196(a)(1)(E), 3198(a), 3200(a) S. Rep. No. 856,
95th Cong., 2d Sess. 66 (1978))

§ 185.44 Approval of projects.

{a) The Commissioner decides whether to
approve a new project on the basis of the
degree to which the proposed activities afford
promise of achieving the purposes of the Act
described in § 185.1(b), as indicated by—

(1) The information described in 45 CFR
100a.110 through 100a.115; and

(2) The extent to which the application
contains convincing evidence that the plan
will be implemented at the end of the
proposed project. :

(Section 610(d); 20 U.S.C. 3200(d))

(b)(1) The Commissioner may approve a
project period of up to 24 months.

(Section 606(a)(1)(E); 20 U.S.C. 3196(a)(1)(E))

(2) The Commissioner decides the length of
a project period on the basis of—

(i) The severity and likely duration of the
problems to which the plan would be
addressed; and

(ii) The nature of the applicant’s proposed
activities.

(3) When approving an award for the first
budget period of a multi-year project, the
Commissioner indicates his or her intention

to make a continuation award for a second
budget period.

(Section 610[e)(1); 20 U.S.C. 3200(e)(1))

(c) The Commissioner approves a
continuation award for a second budget
period on the basis of the standards in
§ 185.37(a).

(Section 610(e(2); 20 U.S.C. 3200(e)(2))

Transitional Grants

§ 185.50 Purposes.

A transitional grant is for any one of the
following purposes:

{(a) Pre-implementation assistance—to help
an LEA that has adopted but not yet
implemented a required plan, described in
§ 185.32(a), to prepare for the reassignment of
children or faculty under the plan.

(b) Out-of-cycle assistance—to help an
LEA to meet educational needs that arise
from the implementation of a plan described
in § 185.32 that the LEA adopted too late to
serve as the basis for a basic grant
application in the most recent competition
under subpart C.

(c) Special discretionary assistance—to
help an LEA meet an unexpected educational
need that arose from the implementation of a
plan described in § 185.32 after the deadline
date for basic grant applications in the most
recent competition under subpart C.

(Sections 604(b)(2), 608(a); 20 U.S.C.
3194(b)(2), 3198(a))

§ 185.52 Eligible applicants.

(a) LEAs, SEAS, other public agencies, and
private nonprofit agencies and organizations
are eligible to apply for transitional grants.

(b) However, an applicant that is not an
LEA may apply for a transitional grant only
at llhe request of the LEA that it proposes to
help.

(Section 608(a): 20 U.S.C. 3198(a))

§ 185.52 Authorized activities.

{a) The recipient of a pre-implementation
assistance grant described in § 185.50(a) may
use funds under the grant for any activity
designed to meet an educational need that is
reasonably related to the LEA’s preparing for
the reassignment of children or faculty under
the plan.

(b) The recipientof an out-of-cycle
assistance grant described in § 185.50(b) may
use funds under the grant for any activity
designed to meet an educational need that
arises from the implementation of the plan.

(c) The recipient of a special discretionary
assistance grant described in § 185.50(c) may
use funds under the grant for any activity
designed to meet the unexpected educational
need described in that paragraph.

(Section 608(a); 20 U.S.C. 3198(a))

§ 185.53 Application procedures.

(a) An applicant may apply for a
transitional grant at any time.

(b) The applicant shall meet the
requirements of 45 CFR 100a.108 through
100a.116 and the requirements of this part.

(c) An applicant shall include in its
application—

(1) Except in the case of an application for
a grant described in § 185.50(c) from an LEA

that has a basic grant, a copy of the LEA's
qualifying plan;

(2) A needs assessment that shows the
relationship of the educational needs
addressed by the proposed activities to the
LEA's plan;

(3) If the applicant is not an LEA, a copy of
the LEA's request for the applicant’s help;
and

{4) An assurance that the applicant has met
and will meet applicable requirements of the
Act and this part.

{Sections 608(a), 610(a); 20 U.S.C, 3198(a),
3200(a))

§ 185,54 Approval of projects.

(a) The Commissioner decides whether an
award to the applicant is warranted on the
basis of—

(1) The degree to which the proposed
activities afford promise of achieving the
purposes of the Act described in § 185.1(b),
as indicated by—

(i) The applicant’s needs assessment;

(ii) The information described in 45 CFR
100a.110 through 100a.115; and

(iii) Whether another applicant has
submitted, or is likely to submit, an
application to meet the need addressed by
the proposed activities; and

(2) The factors set out in section 610(d) (1),
(2), (3), and (5) of the Act.

(b)(1) The Commissioner further reviews
each application submitted by an applicant to
which an award is warranted under
paragraph (a) to ensure that each activity
under the award is designed to achieve the
purposes of the Act.

(2) Before making an awaard, the
Commissioner may require the applicant to
modify its proposed activities in order to
meet more effectively the educational needs
described in § 185.50, However, the amount
of the award does not exceed the amount that
would be required for activities that the
applicant proposed to meet those needs.

(3) The Commissioner approves a project
period of not more than 12 months for a
transitional grant.

(4) The Commissioner does not set the
amount of a grant described in § 185.50 (a) or
(c) above $100,000.

(Sections 608(a), 610(d); 20 U.S.C. 3198(a),
3200(d))

Grants for the Arts

§ 185.60 Purpose.

The purpose of a grant for the arts is to
provide, through the arts, opportunities for
interracial and intercultural communication
and understanding to help meet the special
needs incident to the implementation of a
qualifying plan (described in § 185.32).
(Sections 604(b)(2), 608(a); 20 U.S.C.
3194(b)(2), 3198(a))

§ 185.61 Eligible applicants.

A public agency other than an LEA that is
responsible for the administration of
statewide public arts programs may apply for
a grant for the arts at the request of the LEA
or LEAs that it proposes to serve.

(Section 608(a); 20 U.S.C. 3198(a))
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§ 185.62 Eligibility for services from a
grantee.

A grantee shall conduct activities under the
grant primarily with students who attend
schools—

(a) That are affected by a qualifying plan;

{b) In which the minority group enroliment
is between 20 and 80 percent; and

{c) That are operated by LEAs that are in
compliance with the requirements of
§§ 185.21a through 185.21d.

(Section 608(a); 20 U.S.C. 3198(a))

§ 185.63 Authorized activities.

A grantee may use funds to carry out any
activity that is reasonably related to the
purpose of a grant for the arts (described in
§ 185.80).

(Section 608(a); 20 U.S.C. 3198(a))

§ 185.64 Application procedures.

(a) An applicant shall meet the
requirements in 45 CFR 100a.108 through
100a.118 and the requirements of this part.

(b) An applicant shall include in its
application—

(1) A copy of the qualifying plan for each
LEA that the applicant proposes to serve,
unless the LEA has submitted its plan to the
Commissioner;

(2) A copy of the request for the applicant
to serve the LEA, from each LEA that the
applicant proposes to serve;

(3) An assurance, signed by an authorized
official of each LEA that the applicant
proposes to serve, that the LEA is in
compliance with §§ 185.21a through 185.21d;

{4) Evidence, such as a copy of a State
statutory provision or executive order, that
the applicant is a public agency responsible
for the administration of statewide public
arts programs; and

{5) An assurance that the applicant has met
and will meet applicable requirements of the
Act and this part.

(Section 608{a); 20 U.S.C. 3198(a))

§ 185.65 Approval of projects.

(a) The Commissioner decides whether an
award to the applicant is warranted on the
basis of—

(1) The degree to which the proposed
activities afford promise of achieving the
purposes of the Act described in § 185.1(b),
as indicated by the information described in
45 CFR 100a.110 through 100a.115; and

(2) The factors set out in section 610(d) (1),
(2), (3) and (5) of the Act.

(b)(1) The Commissioner further reviews
each application submitted by an applicant to
which an award is warranted under
paragraph (a) to ensure that each activity
under the award is designed to achieve the
purposes of the Act.

(2) Before making an award, the
Commissioner may require the applicant to
modify its proposed activities in order to
carry out more effectively the purpose set out
in § 185.60. However, the amount of the
award does not exceed the amount that
would be required for activities that the
applicant proposed to carry out that purpose.

(3) The maximum assistance for any budget
period for a grant for the arts is $100,000.

(c) The Commissioner does not award more
than one grant for activities in any State,

(Section 610(d); 20 U.S.C. 3200(d))
Metropolitan Area Grants

§ 185.70 Purposes.

A metropolitan area grant is for either of
the following purposes:

(a) To establish or maintain one or more
integrated schools,

(b) To support the joint development of a
plan or reduce or eliminate minority group
isolation, to the maximum extent possible, in
the public elementary and secondary schools
within a Standard Metropolitan Statistical
Area (SMSA).

(Sections 604(b)(2), 806(a)(2), 609(a); 20 U.S.C.
3194(b)(2), 3196(a)(2), 3199(a))

§ 185.71 Eligible applicants.

(a) Integrated schools. An LEA may apply
for a grant if—

(1) It is located within an SMSA or serves a
school district adjacent to a school district
that is located wholly within an SMSA;

(2) The total student enroliment of the LEA
includes a percentage of minority group
students that is smaller than the percentage
of minority group students enrolled in all
schools in the SMSA; and

(3)(i) It has made a joint arrangement for
the establishment or maintenance of one or
more integrated schools with a cooperating
LEA—

(A) That is located within the same SMSA;
and

(B) That has a total student enroliment that
includes a percentage of minority group
students that is greater than the percentage of
minority group students enrolled in all the
schools in that SMSA.

(ii) A joint arrangement must consist of the
enrollment in schools of the applicant LEA of
students residing in the district served by, or
attending the schools of, the cooperating
LEA. The arrangement may not result in an
increase in the degree of minority group
isolation in any school operated by any LEA.
The arrangement must involve the enrollment
in the applicant's schools of only those
students who in the absence of the
arrangement would be enrolled in, or
assigned to, a minority group isolated school.
(Sections 806(a)(2), 609(a)(1), 617(3); 20 U.S.C.
3196(a)(2), 3199(a)(1). 3207(3))

(b) Area-wide plans. (1) Two or more LEAs
located within an SMSA may apply for a
grant for the joint development of a plan to
reduce and eliminate minority group
isolation, to the maximum extent possible, in
the public elementary and secondary schools
in that SMSA. The plan must, at 8 minimum,
provide that by a certain date—no later than
July 1, 1983—the percentage of minority group
children enrolled in each public elementary
and secondary school in the SMSA will be at
least 50 percent of the percentage of minority
group children enrolled in all those schools,
and shall specifiy in detail the means by
which that objective is to be achieved.

(2) The Commissioner does not make a
grant under this paragraph unless—

(i) Two-thirds or more of the LEAs in an
SMSA have approved the application; and

(ii) The number of students in the schools
of those agencies that have approved the
application constitutes two-thirds or more of

the number of students in the schools of all
the LEAs in the SMSA.

(Sections 609(a)(2); 20 U.S.C. 3199(a)(2))

§ 185.72 Authorized activities.

(a) Integrated schools. (1) The recipient of a
grant under § 185.70{a) may use funds under
the grant for any activity that is designed to
meet an educational need that arises from the
joint arrangement described in § 185.71(a)(3).

(2) The recipient may also use these funds
to pay the the net cost, if any, to the recipient
of enrolling and educating in its integrated
schools students from the cooperating LEA,
(Section 609(a)(1); 20 U.S.C. 3199(a)(1))

(b) Area-wide plans. (1) The recipient of a
grant under § 185.70(b) may use funds under
the grant for any activity reasonably
necessary to the joint development of a plan
described in § 185.71(b).

(2) The recipient may not use these funds
for construction or any repair or remodeling
of facilities.

(Section 809(a)(2); 20 U.S.C. 3199(a)(2))

§ 185.73 Application procedures.

(a) An LEA that wants to apply for a
metropolitan area grant shall meet the
requirements in 45 CFR 100a.108 through
100a.118 and the requirements in this part.

(b) An LEA that wishes to apply for a
metropolitan area grant shall meet the
requirements in § 185.10, relating to public
and advisory committee participation.
However, references to an LEA in paragraph
{a)(2) of that section include—

(1) The cooperating LEA, in the case of an
application for an integrated schools project,
described in § 185.70(a); and

{2) All the LEAs in the SMSA, in the case of
an application for an area-wide plan project,
described in § 185.70(b).

{c) An LEA shall include in its application
an assurance that it has met and will meet
applicable requirements of the Act and this
part.

(Section 610(a); 20 U.S.C. 3200(a))

§ 185.74 Approval of new projects.

(a) The Commissioner decides whether an
award to the applicant is warranted on the
basis of—

(1) The degree to which the proposed
activities afford promise of achieving the
purposes of the act described in § 185.1(b), as
indicated by the information described in 45
CFR 100a.110 through 100a.115; and

(2) The factors set out in section 610(d)(1),
(2), (3) and (5) of the Act.

(b){1) The Commissioner further reviews
each application submitted by an applicant to
which an award is warranted under
paragraph (a) to ensure that each activity
under the award is designed to achieve the
purposes of the Act.

(2) Before making an award, the
Commissioner may require the applicant to
modify its proposed activities in order to
carry out more effectively the purposes set
out in § 185.70. However, the amount of the
award does not exceed the amount that
would be required for activities that the
applicant proposed to carry out those
purposes.

(Section 610(d); 20 U.S.C. 3200(d))
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§185.75 Length of project.

(a) Awards of metropolitan area granis are
subject to the provisions of § 185.36(a) and
(c), and section 610(e)(1)(A) through (C) of the
Act, relating to the length of a project.

(b) However, the project period for a grant
for an area-wide plan, described in
§ 185.71(b), may not extend beyond July 1,
1983,

(Sections 609(a)(2), 610(e)(1); 20 U.S.C.
3109(a)(2), 3200(e)(1))

§185.76 Approval of continuation awards,

Awards of metropolitan area grants are
subject to the provisions of § 185.37, relating
to the approval of continuation awards.

(Section 610(e)(2); 20 U.S.C. 3200(e)(2}}
Other Special Projects

§185.80 Use of discretionary funds.

The Commissioner may use funds
appropriated under section 604(b)(2) of the
Act for the following types of awards:

(a) The types of grants described in this
subpart.

(b) Grants to Puerto Rico, Guam, American
Samoa, the Virgin Islands, the Northern
Mariana Islands, and the Trust Territory of
the Pacific Islands to achieve the purposes of
the act described in § 185.1(b).

(c) Magnet school, university/business
cooperation, and neutral site planning grants
described in subpart E.

(d) State agency grants described in
subpart H.

(e) Television and radio contracts
described in subpart L

(f) Evaluation contracts under section 613
of the Act. 4

(g) Any other type of award described in
this part.

(h) Contracts, consistent with the
requirements of the Act, for particular
purposes designed to achieve the purposes of
the act described in § 185.1(b).

[Sections 804(b)(2), 608(a), 617(10); 20 U.S.C.
3194(b)(2), 3198(a), 3207(10))

§ 185.81 Applicable requirements,

(a) The requirements of the act and this
part that relate to a type of award apply to
the use of any funds for that type of award.

(b) However, if the Commissioner uses
funds appropriated under section 604(b}(2) for
basic grants described in subpart C, he or she
distributes these funds in the following way:

(1) He or she distributes to each State an
amount which bears the same ratio to the
amount available for basic grants as the
number of minority group children aged five
through seventeen, inclusive, in that State
bears to the number of those children in all
States.

(2) He or she uses the distributed funds for
approvable applications contained in
Categories I and II (as described in
§ 185.35(c)).

(3) If the amount distributed to a State
exceeds the amount required for those
applications in that State, he or she
distributes the excess amount to other States
in proportion to the need in those States for
approvable applications contained in
Categories I and IL

(4) If the amount available for basic grants
exceeds the amount required for all

approvable applications contained in
Categories I and II, he or she distributes the
excess amount to States in the manner
described in this paragraph for approvable
applications contained in Category III (as
described in § 185.35(c)).

(Sections 804(b){2), 808{a); 20 U.S.C.
3194(b)(2), 3196(a))

Subpart E—Magnet School, University/
Business Cooperation and Neutral Site
Planning Grants

§ 18590 Purposes.

(a) The purposes of magnet school grants
are to plan, design, and conduct educational
programs in magnet schools.

(b) The purpose of university/business
cooperation grants is to conduct cooperative
programs between LEAs and institutions of
higher education or businesses.

(c) The purpose of neutral site planning
grants is to develop plans for neutral site
schools.

(Sections 804(b)(2), 808{a)(1)-(3), 617(5) and
(8).:1 20 U.S.C. 3194(b)(2), 3190(a)(1)-(3), 3207(5)
and (8))

§ 185.91 Eligible applicants.

(a) An LEA may apply for a grant under
this subpart.
(Section 808(a)(1)-{3); 20 U.S.C. 3198(a)(1)-(3);
H.R. Rep. No. 1701, 94th Cong., 2d Sess. 231
(1976))

{b) In the case of a grant to conduct
educational programs in a magnet school, the
Commissioner considers the curriculum of the
magnet school to be capable of attracting
substantial numbers of students of different
racial backgrounds if—

(1) The LEA—

(i) Does not compel any student to enroll in
the magnet school for any part of the grant
period; and

(ii) Does not compel any student to enroll
in another school after enrolling in the
magnet school; and

{2) Sixty days after the be of the
first school term, any part of which falls
within the grant period, or 90 days after the
effective date of the grant, whichever is later,
the enrollment of the school meets the
following requirements:

(i) Minority group students constitute no
less than 20 and no more than 80 percent of
the enrollment.

(ii) If the percentage of minority group
students enrolled in all the applicant's
schools is less than 20 percent, minority
group students constitute between 20 percent
and 50 percent, inclusive, of the enrollment in
the school.

(iii) If the percentage of minority group
students enrolled in all the applicant’s
schools is greater than 80 percent, minority
group students constitute between 50 percent
and 80 percent, inclusive, of the enroliment in
the school.

(iv) The ratios of the number of students
from each minority group to the total number
of minority group students enrolled in the
magnet school generally reflect the ratios
among minority group students énrolled in all
the LEA's schools.

(c)(1) An LEA's failure to meet the
requirements of paragraph (b) is grounds for

terminating the grant, insofar as it relates toa '
school affected by the failure, as of—

(i) The date of any compulsory enrollment
referred to in paragraph (b)(1); or

(ii) The applicable date referred to in
paragraph (b)(2). -

(2) However, the Commissioner, at the
written request of the LEA, may forebear
from terminating the grant if he or she
determines that the LEA—

(i) Has substantially complied with these
requirements; and ,

(ii) Is likely to attain full compliance in the
near future,

(Sections 608(a)(1), 617(5); 20 U.S.C.
3198(a)(1), 3207(5))

§185.92 Authorized activities.

An LEA may use funds under the grant for
the activities described in this section.

(a) Magnet schools. (1) Funds may be used
for the following three activities:

(i) The planning and design of one or more
magnet schools.

(ii) The conduct of educational programs in
one or more magnet schools where these
programs are a part of, or directly related and
necessary to, the special curriculum of a
magnet school.

(iii) The repair and minor remodeling or
alteration of existing school facilities in
connection with the conduct of educational
programs described in this paragraph (a)(1).

(2) “Special curriculum”, as used in the
definition of “magnet school” in section
617(5) of the Act, means a course of study
embracing subject matter or a teaching
methodology that is not generally offered to
students of the same age or grade level, and
in the same LEA, as the students to whom the
special curriculum is offered. This term does
not include—

(i) A course of study or a part of a course of
study designed solely to provide basie
educational services to handicapped students
or to students of limited English-speaking
ability;

(ii) A course of study or a part of a course
of study in which any student is unable to
participate because of his or her limited
English-speaking ability;

(iii) A course of study or a part of a course
of study in which any student is unable to
participate because of his or her limited
financial resources; or

(iv) A course of study or a part of a course
of study which fails to provide for a
participating student’s meeting the
requirements for completion of elementary or
secondary education in the same period as .
other students enrolled in the applicant's
schools.

(3) The planning and design of a magnet
school includes, but is not limited to, the
following activities:

(i) Planning and design of educational
programs for the school.

(ii) Architectural design of new or modified
facilities to house the school.

(iii) Surveys and studies relating to the
establishment or improvement of the school,
(iv) Recruitment of students and staff for

the school.

(4)(i) The Commissioner awards funds for
the conduct of educational programs in a
magnet school only if the LEA's fiscal effort




67398

Federal Register / Vol. 44, No. 228 / Monday, November 26, 1979 / Rules and Regulations

per student for students enrolled at a magnet
school is no less than its fiscal effort per
student for students enrolled at all schools
serving students of the same age or grade
level operated by the applicant in the fiscal
year for which it seeks assistance under this
subpart.

(ii) For the purpose of this subparagraph
(4), “fiscal effort per student™ means the
expenditure for free public education—
including expenditures for administration,
instruction, attendance and health services,
pupil transportation services, operation and
maintenance of plant, fixed charges, and net
expenditures to cover deficits for food
services and student body activities—divided
by the number of students with respect to
whom the computation is made. Expenditures
for free public education do not include
expenditures for community services, capital
outlay and debt service, or any expenditure
from funds granted under any Federal
program of assistance.

(Sections 608(a)(1), 617(5); 20 U.S.C.
3198(a)(1), 3207(5))

(b) University/business cooperation. Funds
may be used for—

(1) The conduct of educational programs by
the applicant, in cooperation with one or
more institutions of higher education or
businesses, for the benefit of students
enrolled, or staff employed, in—

(i) A magnet school assisted under this
subpart; or

(ii) A school affected by a qualifying plan
described in § 185.32; and

(2) The repair and minor remodeling or
alteration of facilities in connection with the
conduct of these educational programs.
(Section 608{a)(2); 20 U.S.C. 3198(a)(2))

(c) Neutral site planning. (1) Funds may be
used for the development of plans for one or
more neutral site schools, including but not
limited to the following activities:

(i) Surveys and studies to determine the
location of the school.

(ii) Planning educational programs for the
school.

(iii) Architectural design of facilities to
house the school.

(iv) The repair and minor remodeling or
alternation of facilities in connection with the
development of plans for the school.

(2) Funds may be used only in connection
with a school planned to have the following
characteristics:

(i) Minority group students will constitute
no less than 20 percent and no more than 80
percent of the enrollment of the school.

(ii) The ratios of the number of students
from each minority group to the total number
of minority group students who will be
enrolled in the school generally reflect the
ratios among minority group students who
will be enrolled in all the LEA’s schools.

(iii) The school will be equally accessible
to nonminority group students and students
from each minority group who will be
enrolled in it.

(3) Funds may not be used for—

(i) The acquisition or improvement of a site
for the school;

(ii) The construction of facilities to house
the school;

(iii) The acquisition of equipment for the
school; or

(iv) Any activity related to the operation of
the school.
(Sections 608(a)(3), 617(8); 20 U.S.C,
3198(a)(3), 3207(8))

§ 185.93 Application procedures.

(a) An LEA that wants to apply for a grant
under this subpart shall meet the
requirements in 45 CFR 100a.108 through
100a.118 and the requirements in this part.

(b) An LEA shall include in its application
an assurance that it has met and will meet
applicable requirements of the Act and this
part.

(c) In the case of an application for a grant
to carry out activities relating to magnet
schools and university/business cooperation,
respectively, the applicant shall also include
in its application—

(1) The number of minority group students
and the total number of students enrolled or
to be enrolled in each of its schools in the
following years:

(i) The “base year” (meaning the second
fiscal year prior to the first fiscal year for
which an applicant seeks assistance under
this subpart); and

(ii) The “project year" (meaning the first
fiscal year for which an applicant seeks
assistance under this subpart); and

(2) A description of the basis for its
enrollment projections for the project year.

(Section 810(a); 20 U.S.C. 3200{a))

§ 185.94 Approval of new projects—
magnet schools and university/business
cooperation.

(a) The Commissicner ranks applications to
carry out activities relating to magnet schools
and university/business cooperation on the
basis of the net change in isolation in the
applicant’s schools between the base year
and the project year. The net change in
isclation is computed on the basis of the
procedures in § 185.35 (d)(2) through (d)(4).

(b) If an application contains compelling
evidence of extraordinary difficulty in
effectively carrying out the project for which
the applicant seeks assistance, the
Commissioner may revise the rank order of
applications under paragraph (a) to reflect
the applicant's greater need for assistance.

(c) The Commissioner reviews each
application to determine whether the
activities that the applicant proposes to carry
out afford promise of achieving the purposes
of the Act described in § 185.1(b). In making
this determination, the Commissioner
considers—

(1) The information described in 45 CFR
100a.¥10 through 100a.115; and

(2) The extent to which the proposed
activities are related to the elimination,
reduction, or prevention of minority group
isolation in all the applicant’s schools.

(d) On the basis of this review, the
Commissioner decides whether an award to
the applicant is warranted.

(e)(1) The Commissioner further reviews
each application submitted by an applicant to
which an award is warranted under
paragraph {d) to ensure that each activity
under the award is designed to achieve the
purposes of the Act.

(2) Before making an award, the
Commissioner may require the applicant to

modify its proposed activities in order to
carry out more effectively the purposes set
out in § 185.90. However, the amount of the
award does not exceed the amount that
would be requested for activities that the
applicant proposed to carry out those
purposes.

(Section 610(d); 20 U.S.C. 3200(d))

§ 185.95 Approval of new projects—
neutral site planning.

The Commissioner decides whether to
approve a new project on the basis of the
degree to which the proposed activities afford
promise of achieving the purposes of the Act
described in § 185.1(b), as indicated by—

(a) The information described in 45 CFR
100a.110 through 100a.115; and

(b) The extent to which the application
contains convincing evidence that the plan
will be implemented at the end of the
proposed project.

(Section 610(d}; 20 U.S.C. 3200(d))
§ 185.96 Length of project.

(a)(1) The Commissioner may approve a
project period of up to 60 months for
activities relating to magnet schools and
university/business cooperation.

(2) The Commissioner may approve a
project period of up to 24 months for
activities relating to neutral site planning.

(b) The Commissioner sets the length of the
project period on the basis of—

(1) The severity and likely duration of the
problems addressed by the proposed
activities; and

(2) The nature of those activities, or—
except for natural site planning grants—of
activities to address those problems
effectively.

(c) When approving an award for the first
budget period of a multi-year project, the
Commissioner indicates his or her intention
to make one or more continuation awards for
budget periods during the remainder of the
project period.

(Section 610{e)(1); 20 U.S.C. 3200(e)(1))

§ 185.97 Approval of continuation awards.

Section 185.97 applies to the approval of
continuation awards under this subpart.

(Section 610(e)(2); 20 U.S.C. 3200(e](2))
Subpart F—Compensatory Service Grants

§ 185.100 Purpose.

The purpose of a compensatory service
grant is to continue compensatory services to
students who would otherwise lose those
services as a result of an attendance area or
enrollment change under a qualifying plan
(described in § 185.32).

(Section 604(c}); 20 U.S.C. 3194(c))
§ 185.101 Definitions.

The following definitions apply to terms
used in this subpart:

“Attendance area or enrollment change”
means any change in the policy of an LEA
that results in a student's voluntary or
mandatory enrollment at a school other than
the school at which the student would
normally have been enrolled in the absence
of the change in policy.

“Compensatory services" means any
educational services authorized under title I
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to meet the special educational needs of
educationally deprived children.

“Title I" means title I of the Elementary
and Secondary Education Act of 1965, as
amended.

(Section 604(c); 20 U.S.C, 3194(c))

§ 185.102 Eligible applicants.

An LEA may apply for a compensatory
services grant if—

(a) It is implementing—

(1) A required plan described in
§ 185.32(a)(1) that was ordered after August
21, 1974;

(2) A required plan described in
§ 185.32(a)(2) that was approved after that
date; or

(3) A nonrequired plan described in
§ 185.32(b) that was adopted after that date;

(b) Under the plan, there are attendance
area or enrollment changes; and

(c) As a result of the attendance area or
enrollment changes, students who received
compensatory services funded in whole or in
part under title I are no longer receiving those
services,
(Section 6804(c)(1); 20 U.S.C, 3194(c)(1); H.R.
Rep. No, 1701, 94th Cong., 2d Sess. 231 (1976))

§185.103 Authorized activities.

(a) An LEA may use funds under the grant
to—

(1) Provide compensatory services to
students who—

(i) Received compensatory services funded
in whole or in part under title I; and

(ii) In the project period, are no longer
receiving compensatory services as a result
of attendance area or enrollment changes
under a plan described in § 185.102; and

(2) Provide services to other students as
provided for in section 804(c)(2)(B)(ii) of the
Act.

(b) The Commissioner considers a student
eligible to receive compensatory services
under paragraph (a)(1) if—

(1) The student received compensatory
services funded under title I at any time prior
to the implementation of a plan described in
§ 185.102; ,

(2) The student is not receiving any
compensatory services funded under title I in
the project period;

(3) The student is an educationally
deprived child, for title I purposes, at the
beginning of the project period; and

(4) In the absence of a plan described in
§ 185.102, the student would be enrolled at a
different school, in which compensatory
services funded under title I were provided
during the last regular school term prior to
the implementation of the plan, for the grade
in which the student is enrolled in the project
period.

(c) In addition, a student is eligible to
receive compensatory services under
paragraph (a)(1) if—

(1) The student meets the requirement in
paragraph (b)(1); and

(2) The applicant shows by credible
evidence that attendance area or enrollment
changes under a plan described in § 185.102
alone caused the student to receive, in the
project period, fewer—or no—compensatory
services funded in whole or in part under title
L

(d)(1) The LEA shall ensure that at least 30
percent of the enrollment of a compensatory
services project funded under the Act is
comprised of students—

(i) Who are enrolled in the same school as
students eligible under paragraph (a)(1); and

(ii) Whose enrollment in the school is not a
result of attendance area or enroliment
changes under a plan described in § 185.102.

(2) An LEA may not use funds under the
grant in any manner that would result in the
isolation of the students eligible under
paragraph (a)(1) from other students enrolled
in the same school.

(e)(1) An LEA shall use funds under the
grant to provide to each student eligible
under paragraph (a)(1) the level of
compensatory services he or she failed to
receive in the project period because of
attendance area or enrollment changes under
a plan described in § 185.102.

(2) However, if the Commissioner has
reduced the grant amount under § 185.105, the
LEA may use the grant funds to provide
services to only some of those students, or to
provide fewer services to those students, or
both.

(Section 604(c); 20 U.S.C. 3194(c))

§ 185.104 Application procedures.

(a) An applicant shall meet the
requirements in 45 CFR 100a.109 through
100a.116 and the requirements of this part.

(b) An applicant shall include in its
application the following information:

(1) A copy of the plan on which the
applicant bases its eligibility for assistance.
(2) A precise description of attendance
area or enrollment changes under the plan.

(3) The number of students eligible to
receive compensatory services under
§ 185.103(a)(1) and a description of how the
applicant determined their eligibility.

(4) A description of the compensatory
services for which the applicant seeks
assistance.

(5) An assurance that it has met and will
meet appliceble requirements of the Act and
this part.

(Section 610(a); 20 U.S.C. 3200(a))

§ 185.105 Funding procedures

(a) The Commissioner may approve a
project period of up to 12 months.

(b) To the extent funds permit, the
Commissioner sets the amount of each grant
at a level sufficient to provide to each student
eligible under § 185.103(a)(1) the level of
compensatory services he or she will not
receive in the project period because of
attendance area or enrollment changes under
a plan desctibed in § 185.102, consistent with
the requirements of section 604(c)(2) of the
Act.

(c) If the amount needed to fund all
approvable services exceeds the amount of
funds available, the Commissioner reduces
the amount for each grant by an equal
proportion.

(Section 604(c); 20 U.S.C. 3194(c))

Subpart G—Nonprofit Organization Grants
§ 185.110 Purpose.

The purpose of a nonprofit organization
grant is to support an LEA's development or

implementation of a qualifying plan
(described in § 185.32).

(Sections 604(b)(3), 608(b); 20 U.S.C.
3194(b)(3) 3198(b))

§ 185.111 Eligible applicants.

(a) Any public or private nonprofit agency,
institution or organization (NPO), other than
an LEA, is eligible to apply for a grant under
this subpart.

(b) An NPO may receive a grant under this
subpart regardless of whether the LEA whose
plan the NPO proposes to support applies for
assistance under the Act.

(Section 608(b); 20 U.S.C. 3198(b))

§ 185.112 Authorized activities.

(a) Except as provided in paragraph (b), an
NPO may apply for any activity that is
designed to support the development or
implementation of a gualifying plan. These
activities include, but are not limited to—

(1) Encouraging parental and community
involvement in matters relating to the
development or implementation of the plan;

(2) Providing information to parents and
community members on the contents of the
plan;

l(3] Monitoring the implementation of the
plan;

(4) Carrying out activities designed to
promote interracial and intercultural
understanding among students who are
affected by, or are reasonably likely to be
affected by, the implementation of the plan;

(5) Carrying out activities designed to
stimulate a desire to learn in those students;

(6) Addressing non-academic problems
faced by those students—at home, in school,
or in the community—that affect their
adjustment to schools to which the plan
relates; and

(7) Promoting student understanding of and
support for the plan,

(b) An NPO may not use funds under this
subpart in connection with the provision of
compensatory education, the development of
basic skills, or the training of LEA staff.

(c) An NPO that proposes to support the
development of a qualifying plan must
receive a written request for that assistance
from the LEA, except in the case of plan
described in § 185.32(a) that has been
required but not yet adopted.

(Section 608(b); 20 U.S.C. 3198(b))

§ 185.113 Application procedures.

{a) An NPO that wants to apply for a grant
shall meet the requirements in 45 CFR
100a.108 through 100a.118, and the
requirements in this part.

(b) An NPO may include in an application
activities in support of only one qualifying
plan. However, an NPO may submit more
than one application.

(c) An NPO shall include in its application
a needs assessment that shows the severity
of the needs addressed by the proposed
activities and the relationship of those needs
to the development or implementation of a
qualifying plan.

(d) An NPO that proposes to support the
implementation of a qualifying plan shall
include in its application—

(1) A copy of the LEA's qualifying plan or a
detailed description of that plan; and
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(2) The date when the LEA adopted the
plan.

(e) An NPO that proposes to support the
development of a plan shall include a copy of
the LEA's request for that assistance, if a
request is required under § 185.112(c).

(f) An NPO shall include in its application
an assurance that it has met and will meet
the applicable requirements of the Act and
this part.

(Section 608(b); 20 U.S.C. 3198(b))

§ 185.114 Approval of new projects.

{a) Applications for projects to support the
development of qualifying plans and those
support the implementation of plans are
considered separately. The Commissioner
states in the application notice published in
the Federal Register the amount of funds
available for each type of project.

(b) The Commissioner reviews each
application according to the procedures
described in § 185.115 or § 185.116, as
appropriate, to decide whether an award to
the applicant is warranted.

(c)(1) The Commissioner further reviews
each application submitted by an applicant to
which an award is warranted under
paragraph (b) to ensure that each activity
under the award is designed to achieve the
purposes of the Act.

(2) Before making an award, the
Commissioner may require the applicant to
modify its proposed activities in order to
carry out more effectively the purposes set
out in § 185.110. However, the amount of the
award does not exceed the amount that
would be required for activities that the
applicant proposed to carry out that purpose.

(Section 608(b); 20 U.S.C. 3198(bj))

§ 185.115 Approval of projects to support
the implementation of a plan.

(2) The Commissioner reviews each
application for a project to support the
implementation of a qualifying plan and—

(1) Assigns it to a category, as described in
§ 185.35(c); and

(2) Ranks it within the category on the
basis of an evaluation of the application
under the criteria in paragraph (b).

(b) The Commissioner applies the following
criteria in ranking applications within a
category;

(1) The extent to which the applicant
identifies needs that are clearly related to the
plan.

(2) The severity of those needs.

(3) The extent to which the authorized
activities proposed by the applicant are
clearly related to the identified needs.

(4) The extent to which the applicant has
experience working with other community
organizations in the community affected by
the qualifying plan.

(5) The quality of the key personnel the
applicant plans to use on the project, as
indicated by the factors in 45 CFR 100a.203.

(c) Except as provided in paragraph (d)—

(1) The Commissioner approves all projects
contained in Category I before those in
Category II;

{2) The Commissioner approves all projects
contained in Category II before those in
Category III; and

(3) The Commissioner approves within a
category in the rank order of the applications
established under paragraph (a).

(d) If more than one otherwise approvable
project relates to the same qualifying plan,
the Commissioner—

(1) Reviews the approvable activities to
identify any duplication in the needs
addressed {y those activities; and

(2) In the case of duplication, approves
only the activity contained in the highest
ranking application.

(Section 608(b); 20 U.S.C. 3198(b))
§ 185.116 Approval of projects to support

the development of a plan.

(a) The Commissioner ranks each
application for a project to support the
development of a qualifying plan on the basis
of—

(1) An evaluation of the application under
the criteria in § 185.115(b}; and

(2) The extent to which the application
contains convincing evidence that the plan
will be adopted at the end of the proposed
project.

(b) Except as provided in paragraph (c), the
Commissioner approves projects in the r
order established under paragraph (a) until
funds available for projects under this section
are exhausted.

(c) If more than one otherwise approvable
application relates to the same qualifying
plan, the Commissioner follows the
procedure described in § 185.115(d).

(Section 608(b); 20 U.S.C. 3188(b))
Subpart H—State Agency Grants

§ 185.120 Purpose.

The purpose of a State agency grant is to
pay a portion of the cost to a State of the
activities described in § 185.122.

(Sections 604(b)(2), 608(c); 20 U.S.C.
3194(b)(2), 3198(c))
§ 185.121 Eligible applicants.

{a) A State agency may apply for a grant
under this subpart if—

(1) It is involved in or responsible for the
desegregation of public elementary and
secondary schools; and

{2) It obligated funds derived from State
sources for the activities described in
§ 185.122 in the Federal fiscal year just prior
to the Federal fiscal year for which funds for
the grant are appropriated.

(b) The Commissioner does not make more
than one grant for activities in any State. If
more than one State agency in a State is
eligible under paragraph (a), the
Commissioner makes any grant under this
subpart to the agency most directly
responsible for carrying out the activities in
§ 185.122 in the State.

{Section 608(c}); 20 U.S.C. 3198(c)}

§ 185.122 Authorized activities.

(a) A State agency may use funds under the
grant for the following activities:

(1) Planning for the implementation of
voluntary plans to eliminate or reduce
minority group isolation in public elementary
and secondary schools.

(2) Assessing future needs for those plans,
andddeveloping strategies to meet those
needs.

(3) Providing technical assistance to
encourage LEAs or groups of LEAs to develop
or implement those plans.

{4) Providing training for educational
personnel involved in developing or carrying
out those plans.

(b) A State agency may not use funds
under the grant for grants to LEAs.

(c) The plans described in this section
include—

(1) A plan described in § 185.32(b)(1), (2),
and (4); and -

(2) A plan described in § 185.32(a)(2),
where the elimination or reduction of
minority group isolation under the plan was
voluntary within the meaning of section 602
of the Civil Rights Act of 1964.

(Section 608(c)(1); 20 U.5.C. 3198(c)(1); 42
U.S.C. 2000d-1)

§ 185.123 Application procedures.

(a) A State agency that wants to apply for
a grant shall meet the requirements of 45 CFR
100a.109 through 100a.116 and the
requirements of this part.

(b)(1) The applicant shall develop its
application in consultation with teachers,
educators, parents (including parents of
minority group children) and representatives
of the general public (including
representatives of minority groups).

(2) At a minimum, the applicant shall
consult with an advisory committee
composed of the persons described in
subparagraph (1). The proportion of the
committee membership that is comprised of
minority group members must be
approximately the same as the proportion of
children enrolled in the elementary and
secondary schools in the State that is
comprised of minority group children.

(3) The applicant shall include in its
application the written comments of the
advisory committee concerning the
application.

(c) The applicant shall include in its
application an assurance that it has met and
will meet applicable requirements of the Act
and this part.

(Section 608(c)(1) and (3); 20 U.S.C, 3198(c)(1)
and (3)) _

§ 185.124 Approval of projects.

(a) The Commissioner approves a project if
the proposed activities are authorized under
§ 185.122. 3

(b)(1) In setting the amount of a grant, the
Commissioner first determines the amount of
funds derived from State sources that was
obligated by eligible applicants in a State for
the activities described in § 185.122 in the
Federal fiscal year just prior to the Federal
fiscal year for which funds for the grant are
appropriated. The Commissioner then sets
the approvable amount of the grant at twice
that amount. )

{2) If the approvable amount of a grant
under subparagraph (1) exceeds the amount
justified by the applicant for authorized
activities, the Commissioner reduces the
approvable amount to the amount justified.

(3) If necessary, the Commissioner further
reduces the approvable amount of a grant in
any fiscal year to the greater of the following:

(i) Ten percent of the amount apportioned
to the State for that fiscal year under section
605 of the Act; or
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(i) $500,000.

(4) If, after the reductions described in
subparagraphs (2) and (3), the amount needed
for all approvable grants exceeds the amount
of funds available, the Commissioner reduces
the amount for each grant by an equal
proportion.

(¢) The Commissioner approves a project
period of not more than 12 months for a State
agency grant.

(Section 608(c), 610(d}); 20 U.S.C. 3198(c),
3200(d))

Subpart I—Television and Radio Contracts

§ 185.130 Purpose.

The purpose of a contract under this
subpart is to—

(a) Develop and produce a children’s
television or radio program that—

(1) Teaches academic skills or encourages
interracial and intercultural understanding, or
both; and

(2) Appeals to both minority and
nonminority children; or

(b) Carry out ancillary activities designed
to make these programs available for
transmission and utilization.

(Sections 604(b)(2), 611; 20 U.S.C. 3194(b)(2),
3201)

§ 185.131 Eligible offerors.

Any public or private nonprofit agency,
institution, or organization capable of
providing expertise in the activities
authorized under this subpart is eligible to
submit a proposal for a contract,

(Section 611(a)(1); 20 U.S.C. 3201(a)(1))

§ 185,132 Authorized activities.

The Commissioner makes contracts for—

(a) Development and production—the
development and production of children's
television and radio programs described in
§ 185.130(a); and

(b) Ancillary activities—the following
activities, where they are related to programs
developed and produced under this subpart:

(1) Duplication of tapes and other materials
to meet broadcaster and other user needs.

(2) Promotion of viewership or listenership.

(3) Promotion of carriage by commercial
broadcasters.

(4) Promotion of use by schools and others.

(Section 611(a}(1); 20 U.S.C. 3201(a)(1))

§ 185.133 Proposal procedures.

An offeror may submit a proposal for a
contract in response to a Request for
Proposals published by the Commissioner.

(Section 611; 20 U.S.C. 3201)

§185.134 Selection of contractors.

(a) The selection of contractors is subject
to—

(1) The provisions of section 611 of the Act;
and

(2) To the extent they are consistent with
the regulations in this part:

(i) Applicable Requests for Proposals; and

(i) The Federal Procurement Regulations in
41 CFR Chapters 1 and 3.

(b) Development and production. In
establishing the competitive range for
proposals for the development and
production of programs, as provided for

under the Federal Procurement Regulations,
the Commissioner considers each of the
following for each proposal:

(1) The quality of the needs assegsment,
and the magnitude of the assessed needs.

(2) The relationship of the proposed
program'’s objectives to the assessed needs.

(3) The relationship of the proposed
program to the objectives and assessed
needs.

(4) The attainability of the objectives
through the proposed program.

(5) The likely artistic and educational
significance of the proposed program.

(6) The appropriateness of proposed
program format and content to the target age

group.

(7) The research and production techniques
that the offeror will use.

(8) The qualifications of the project staff.

(9) The offeror's employment of minority
group members in—

(i) Responsible administrative positions;
and s

(ii) Responsible development and
production positions on the project staff.

(10) The quality of supplementary
materials, such as teachers' guides and
student workbooks, where appropriate.

(11) The schedule of activities and
deliverables.

(12) The effectiveness of procedures for
evaluating the educational and other effects
of the proposed program on children.

{13) The adequacy of the offeror’s facilities.

(¢) Ancillary activities. In establishing the
competitive range for proposals for ancillary
activities, as provided for under the Federal
Procurement Regulations, the Commissioner
applies criteria included in the Request for
Proposals for a particular activity.

(Section 611(a) (1) and (3); 20 U.S.C. 3201(a)

~ (1) and (3))

§185.135 Requirements for offerors.

(a) Usage. An offeror to develop and
produce a program shall include in its
proposal an assurance that it will comply
with each of the following requirements with
respect to the program for which it seeks a
contract,

(1) It will not charge users of the
programs—whether broadcast or
nonbroadcast—any cost beyond that of tape
distribution and duplication.

(2) Any contract between a contractor and
a talent union must allow at least the usages
of the programs in this subparagraph (2)
without charge to the user. However, the
Commissioner may authorize lesser usages
on a finding that the cost of these usages
would be excessive.

(i) Six years of usage by public
broadcasting stations starting with the first
broadcast by such a station. A “year of
usage" means unrestricted use during three
separate weeks of any given 12 month period.

(ii) Twelve years of unrestricted use for in-
school audiovisual purposes. For television
programs, this includes transmission of the
programs by education-dedicated, local
origination, CATV channels and Instructional
Television Fixed Services systems.

(iii) One broadcast over commercial
stations in each of two 3-year periods,
including broadcasts that result from network
originations.

(iv) If the program is distributed by a public
network and is not broadcast in a
commercial station's coverage area, one
additional broadcast by the commercial
station in a 3-year period.

(3) The contractor will not permit the
program to be made available for
transmission under commerical sponsorship.
If a commercial firm meets the costs of
transmission, the Commissioner does not
consider a brief statement to that effect at the
beginning or end of the transmission
commercial sponsorship. In the case of series
programming, any commercial spot
announcements must be demarcated by a
station identification.

(4) A contractor that develops and
produces a television program shall not give
a station the exclusive right to broadcast any
program in a coverage area until the
thirteenth week after the first week in which
it is broadcast in that area.

(5) The contractor will not permit the
transmission or use of a program in any
manner that results in a financial benefit to
any person or organization.

(8) The contractor will cooperate with the
Commissioner in making arrangements for
the transmission of the programs.

(Section 611(a)(2); 20 U.S.C. 3201(a)(2))

(b) Disclaimer. (1) Each television or radio
program—except for radio materials of less
than three minutes in length—must carry the
following disclaimer: “This program was
produced by [name of contractor] under a
contract from the U.S. Department of Health,
Education, and Welfare, Office of Education.
The content of this program is the
responsibility of the contractor and is not
officially endorsed by the Department or the
Office of Education.”

(2) Radio materials of less than three
minutes in length must conclude with the
following statement: “Funded by the U.S.
Office of Education, HEW."

(Section 611; 20 U.S.C. 3201)

Appendix B to Part 185a—Reprint of
Parts 100a and 100c of the Education
Division General Administrative
Regulations Proposed Rule

Subchapter A—Education Division General
Administrative Regulations

PART 100A—DIRECT GRANT PROGRAMS
Subpart A—General

Regulations That Apply to Direct Grant
Programs

Sec.

100a.1 Programs to which Part 100a applies.

100a.2 Exceptions in program regulations to
Part 100a.

100a.3 HEW general grant regulations apply
to these programs.

100a.4 Education Division contracts.

Eligibility for a Grant

100a.50 How to find out whether you are
eligible.

100a.51 How to prove nonprofit status,
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Subpart B—{Reserved]

Subpart C—How To Apply for a Grant

The Appllcaﬁon Notice

100a.100 Publication of an application
notice; content of the notice.

100a.101 Information in the application
notice that helps an applicant apply.

100a.102 - Deadline date for applications.

100a.103 Deadline date for preapplications.

100a.104 Applicants must meet procedural
rules.

Application Contents

100a.107 Application content: Purpose of
§8§ 100a.108-100a.118.

100a.108 Address each selection criterion.

100a.109 Assure compliance with
appropriate requirements of law.

100a.110 Describe the project.

100a,111 Include a timeline.

100a.112 Describe key personnel.

100a.113 Describe the resources.

100a.114 Describe the evaluation plan.

100a.115 Demonstrate capability; include
evaluation of completed project.

100a.116 Changes to application; number of
copies.

100a.117 Information needed if applicant
proposes a multi-year project.

100a.118 How to apply for funds to continue
a project.

Separate Applications—Alternate Programs

100a.125 Submit a separate application to
each program.

100a.126 How to seek funding from more
than one program.

More Than One Eligible Party Can Join in an
Application
100a.127 Eligible parties may apply as a

group.

100a.128 Who acts as applicant; the group
agreement.

100a.129 Legal responsibilities of each
member of the group.

Preapplications

100a.130 Consideration of a preapplication.

100a.131 The effect of not submitting a
preapplication.

100a.132 Result of a preapplication.

100a.133 The basis for the preapplication
decision.

Open Meeting Certification Under Certain
ESEA Programs

100a.138 Open meetings: Purpose of
§§ 100a.139-100a.141.

100a.139 The local educational agency shall
hold an open meeting.

100a.140 Give notice of the open meeting:
make information available.

100a.141 Certify that open meeting was
held.

State Review Procedures

100a.150 Review procedure if State must
approve applications: Purpose of
§§ 100a.151-100a.153.

100a.151 When an applicant must submit its
application to the State; proof of
submission.

100a.152 The State reviews each

application.

100a.153 Deadlines for State approval.

100a.154 Effect of State approval; failure to
approve,

100a.155 Review procedure if State may
comment on applications: Purpose of
§§ 100a.156-100a.158.

100a2.156 When an applicant must submit its
application to the State; proof of
submission.

100a.157 The State reviews each
application.

100a.158 Deadlines for State comments,

100a.159 Effect of State comments or failure
to comment.

100a.160 Procedure for State approval of or
comment on preapplications.

OMB Circular A-95 Clearinghouse
Procedures

100a,170 Clearinghouse procedures: Purpose
of §§ 100a.170-100a.173.

100a.171 Notify the appropriate
clearinghouses.

100a.172 Applicant shall show compliance
with A-95 procedures.

100a.173 The effect of not complying with
Part 1 of OMB Circular A-95.

Subpart D—How Grants Are Made

Selection of New Projects

100a.200 How new projects are selected.

100a.201 How to use the selection criteria.

100a.202 Selection criterion—plan of
operation.

100a.203 Selection criterion—quality of key
personnel.

100a.204 Selection criterion—budget and
cost effectiveness.

100a.205 Selection criterion—evaluation
plan.

100a.206 Selection criterion—adequacy of
resources.

Selection Procedures

100a.215 How the Education Division
selects a new project: Purpose of
§§ 100a.216-100a.221,

100a.216 Returning an application to the
applicant. r

100a.217 How the Education Division
reviews an application.

100a.218 How the Education Division
selects new projects.

100a.219 A project can be selected for
funding without competition.

100a.220 Procedures the Education Division
uses under § 100a.219(a).

100a.221 Procedures the Education Division
uses under § 100a.219(b).

Procedures To Make a Grant

100a.230 How the Education Division makes
a grant: Purpose of §§ 100a.231-100a.236.
100a.231 Additional budget information.
100a.232 The cost analysis; basis for grant
amount.
100a.233 Setting the amount of the grant.
100a.234 The conditions of the grant.
100a.235 The notification of grant award.
100a.236 Effect of the grant.

Approval of Multi-Year Projects

100a.250 Project period can be longer than
one year.
100a.251 The budget period.

Continuation Awards and Extension of a

Project

100a.253 Continuation of a multi-year
project after the first budget period.

100a,254¢ Extension of a project period.

Miscellaneous
100a.260 Allotments and reallotments.

Subpart E—~What Conditions Must Be Met
by a Grantee?

Nondiscrimination
100a.500 Federal statutes and regulations on
nondiscrimination.

Project Staff

100a.510 Use of a project director.

100a.511 Waiver of requirement for a full-
time project director.

100a.515 Qualifications of project staff.

100a.516 Inservice training for project staff.

100a.517 Use of consultants.

100a.518 Compensation of consultants—
employees of institutions of higher
education,

100a.519 Changes in key staff members.

100a.520 Minimum wage rates.

100a.521 Dual compensation of staff.

Conflict of Interest

100a.524 Conflict of interest: Purpose of
§ 100a.525.

100a.525 Conflict of interest—participation
in a project.

Allowable Costs

100a.530 General cost principles.

100a.531 Limit on total cost of a project.

100a.532 Use of funds for religion
prohibited.

100a.533 Acquisition of real property;
construction.

100a.534 Foreign travel.

100a.535 Training grants—automatic
increases for additional dependents.

Indirect Cost Rates

100a.560 General indirect cost rates;
exceptions,

100a.561 Approval of indirect cost rates.

100a.562 Indirect cost rates for educational
training projects.

100a.563 Restricted indirect cost rate—
programs covered.

100a.564 Restricted indirect cost rate—
formula.

100a.565 Administrative charge.

100a.566 Fixed charges.

100a.567 Other expenditures.

100a.568 Using the restricted indirect cost
rate.

Coordination

100a.580 Coordination with other activities.
100a.581 Methods of coordination.
Evaluation

100a.590 Evaluation by the grantee.

100a.591 Federal evaluation—cooperation
by the grantee.

100a.592 Federal evaluation—satisfying
requirement for grantee evaluation.

Construction

100a.600 Use of a grant for construction:
Purpose of §§ 100a.601-100a.615.
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100a.601 Applicant’s assessment of
environmental impact.

100a.602 Preservation of historic sites must
be described in the application.

100a.603 Grantee's title to site.

100a.604 Availability of cost-sharing funds.

1002.605 Beginning the construction.

1002.608 Completing the construction.

100a.607 General considerations in
designing facilities and carrying out
construction.

100a.608 Areas in the facilities for cultural
activities.

100a.609 Comply with safety and health
standards.

100a.610 Access by the handicapped.

100a.611 Avoidance of flood hazards.

100a.612 Supervision and inspection by the
grantee.

100a2.613 Relocation assistance by the
grantee.

1004.614 Grantee must have operational
funds.

100a.615 Operation and maintenance by the
grantee.

Equipment and Supplies

100a.618 Charges for use of equipment or
supplies.

Publications and Copyrights

100a.620 General conditions on publication.

100a.621 Copyright policy for grantees and
contractors.

100a.622 Definition of “project materials."

Inventions and Patents

100a.625 Invention and patent policy.
1004.626 Show Federal support; give papers
to vest title.

Other Requirements for Certain Projects

100a.680 Participation of children enrolled
in private schools.

1004.681 Indian Self-Determination and
Education Assistance Act.

100a.682 Protection of human research
subjects.

100a.683 Treatment of animals.

100a.684 Health or safety standards for
facilities.

100a.685 Day care services.

Subpart F—What Are the Administrative

Responsibilities of a Grantee?

General Administrative Responsibilities

100a.700 Compliance with statutes,
regulations, and applicalions.

100a2.701 The grantee administers or
supervises the project.

100a.702 Fiscal control and fund accounting
procedures.

100a.703 Obligation of funds during the
grant period.

100a.707 When obligations are made.

100a.708 Prohibition of subgrants.

Reports
100a.720
Records

100a.730
100a.731

Records related to grant funds.

Records related to compliance.

100a.732 Records related to performance.

100a.733 Records related to State approval
of applications.

100a.734 Record retention period.

Privacy

100a.740 Protection of and accessibility to
student records.

100a.741 Protection of students’ privacy in
research and testing.

Financial and performance reports.

Data Collection by a Grantee

100a.750 Approval by the Education
Division.

100a.751 Procedures if approval is required.

100a.752 Responsibility for data collection.

100a.753 Confidentiality of response.

100a.754 Exception from coverage.

100a.755 Definitions used in §§ 100a.750-
100a.753.

Subpart G—What Procedures Does the
Education Division Use To Get
Compliance?

Waiver of regulations prohibited.

Suspension and termination.

100a.902 Informal procedures,

100a.903 Effective date of termination.
Authority: Sec. 408(a)(1) of Pub. L. 90-247,

as amended, 88 Stat. 559, 560 (20 U.S.C.

1221e-3(a)(1), unless otherwise noted.

100a.900
100a.901

PART 100a—DIRECT GRANT PROGRAMS
Subpart A—General

Regulations That Apply to Direct Grant
Programs

§ 100a.1 Programs to which Part 100a
applies.

The regulations in Part 100a apply to grants
under the programs of the Education Division
that are listed in the following table. In
addition to the name of the program, the table
gives the statute that authorizes the program,
the regulations that implement the program,
and the number that the Catalog of Federal
Domestic Assistance (CFDA) gives to the
program.

(20 U.S.C. 1221e-3(a)(1))

Authorizing statute

Impiementing
regulations

Fund for the Impr n.of P

|. OFFICE OF THE ASSISTANT SECRETARY FOR EDUCATION
404 of the G { Ed s Act Part 1501

tion Provisk

wdary E
Capacity Building for Statistical Activities in Staie Ec

nal Secti

{20 US.C. 1221d),

406 of the G i Education Provisions Act Part 164

Agencies,

Programs of the National |

[

(20 U.S.C. 1221-1),

I, NATIONAL INSTITUTE OF EDUCATION

(20 US.C. 1221e).

Il INSTITUTE OF MUSEUM SERVICES
206 of the M Services Act (20 US.C. Parl 64

Program Pk

965).

IV. OFFICE OF EDUCATION
A. GENERAL PROGRAMS

416 of the G | Education Provisions Act Part 107

ing and Evaluation

National Diffusion N S

(20 U.S.C. 1226b).

Act (20 U.S.C. 1231a(a)).

Assistance for School Construction in Areas Affected by Public Law 81-815, except section 16 (20 US.C. Part 114

Federal Activities. ~

422(a) of the General Education Provisions Part 193 ..

Section 405 of the General Education Provisions Act Parts 1430, 1450, 1451, 1460, 1470, 13.950.
1480, and 1490,

631-645, 647).

Handicapped Children and Children with Specific Leaming Section 3(d)(2NC) of Public Law 81-874 (20 U.S.C. Part 115, Subpart H
Disabiliti 238)

Entitlements Related to Low-Rent Public

Housing
School Construction Assistance in Cases of Certain Disas- Section 16 of Public Law 81-815 (20 U.S.C. 646)

lers,

Assistance for Current School Expenditures in Cases of Cer- Section 7 of Public Law 81-874 (20 U.S.C. 241-1)
Disasters.

tain

o,

Section 5(e}(3) of Public Law 81-874 (20 U.S.C. 240). Part 115, Subpart | i

Part 113

8. ELEMENTARY AND SECONDARY EDUCATION PROGRAMS
143 of the Elementary and Secondary Educa- None.

tion Act (20 US.C. 2763).

153 ol the Ek y and S y Educa- None

tion Act (20 U.S.C. 2783).
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Name of program® Authorizing statute Ir:\plong:a‘:g CFDA number

B. ELEMENTARY AND SEC

Basic Skills Imp ment—N Prog Title 1-A of the El y and S y Education None
Act (20 US.C. 2881-2390)
Basic Skills Impr t—State Leadership Progr Section 224 of the Elementary and Secondary Educa- None
tion Act (20 U.S.C. 2904).
Special Prog for improving Basic Skills................cce Title 11-C of the Elementary and Secondary E None None.
Act (20 US.C. 2911-2912).
Special Projects. Title lIl-A of the Elementary and Secondary Educa- None None,
tion Act (20 U.S.C. 2941-2943).
Metric E i .. Title I-B of the E y and S dary Educa- None None.
tion Act (20 U.S.C. 2951-20854).
Arts in Education Title WI-C of the Elemantary and Secondary Educa- None None.
tion Act (20 U.S.C, 2961-2963).
Pr i P ip Title II-D of the Ei y and S: dary Educa- Nona None.
tion Act (20 U.S.C. 2871).
Cc Education Title I-E of the Elementary and S dary Educa- None None.
tion Act (20 U.S.C. 2061-29886).
Youth Employ Title llI-F of the Elementary and S y Educa- None Nons.
tion Act (20 U.S.C. 2991-2082),
Law-related Education Title -G of the Ei y and S y Educa- None None.
tion Act (20 U.S.C. 3001-3003).
Envi | Educati Title -H of the Elementary and Secondary Educa- None None.
tion Act (20 U.S.C. 3011-3018).
Health Educati Title INl-1 of the Elementary and Secondary E None None.
Act (20 U.S.C. 3021-3024).
C jon Education Title li-J of the Eb y and S dary E n None None.
Act (20 U.S.C. 3031-3034).
Dissemination of Information Title I-K of the Elementary and Secondary Educa- None None.
tion Act (20 U.S.C. 3041).
Biomedical Sciences Title Ii-L of the Elementary and Secondary Educa- None None.
tion Act (20 U.S.C. 3051-3057).
Population Education Title I-M of the Elementary and Secondary Educa- None None.
tion Act (20 U.S.C. 3061-3062).
Federal Financial Assistance for Strengthening State Depart- Section 505 of the El y and S y Educa- 118 Nona.
ments o! Educabon——Specxal Project Grants. tion Act (as in effect Sept. 30, 1878).
pr Planning and Evaluati Secti 531-534 of the Elementary and Secondary Part 129 None,
Education Act (as in effect Sept. 30, 1978).
Bilingual Edi Title Vil of the Ele y and Secondary Education Part 123 13.403.
Act (20 US.C. 3221-3261).
Fi ial Assi for D Projects for Reducing Section 807 of the Elementary and Secondary Educa- Part 124 Nona.
School Dropouts. tion Act (as in effect Sept. 30, 1978). .
Gmumm&mbwwm Section 808 of the Elementary and Secondary Educa- Part 127 None.
and Nutrition Services for Children from Low-Income  tion Act (as in effect Sept. 30, 1978).
Families.
C ity E Prog Secti 809-813 of the El y and S dary None None.
Education Act (20 US.C. 3M
Gifted and Talentad Children Section 905 of the Elementary and Secondary Educa- None None.
tion Act (20 U.S.C. 3315).
Educational Proficiency Standard: Title IX-B of the El y and S dary Educa- None None.
tion Act (20 U.S. C 3331-3332).
W 's Edi g Equity Title IX-C ot the Ele: y and S dary Educa- None None
tion Act (20 U.S.C. 334!-3348)
Safe School: Title IX-D of the Elementary and Secondary Educa- None None.
tion Act (20 U.S.C. 3351-3354).
Follow Through Program Sections 551-556 of the Community Services Act of Part 158 13.433.
) 1874 (20 U.S.C. 2920-2929¢).
Guid: and Cot hing Title II-D of the Education Amendments of 1876 {20 Part 191 13.577.

U.S.C. 2531-2534).

C. EDUCATION OF THE HANDICAPPED PROGRAMS
Regional Resource Centers Section 621 of the Education of the Handicapped Act Pant 121b 13.450

(20 US.C, 1421).

Centers and Services for Deaf-Blind Children ..................www.. Section 622 of the Education of the Handicapped Act Part 121c 13.445
(20 U.S.C. 1422),

Early Education for Handicapped Children ............mcimece Section 623 of the Education of the Handicappad Act Part 121d 13.444
(20 US.C. 1423).

Severely Handicapped Children. Section 624 of the Education of the Handicapped Act None 13.568
(20 US.C. 1424),

Auxilliary Acti Section 624 of the Education of the Handicapped Act Part 1218 ..., None,
(20 U.S.C. 1424),

Training Personnel for the Education of the Handicapped....... Sections 631, 632, and 634 of the Education of the Part 121F ..o 13.451.
Handicapped Act (20 U.S.C. 1431, 1432, 1434),

Recruitment of Personnel and Dissemination of Information ... Section 833 of the Education of the Handicapped Act Part 1219 13452,
(20 US.C. 1433).

Research in the Education of the Handicapped...........c...couns Par E of the Education of the Handicapped Act (20 Part 121h 13.443,
US.C. 1441-1444),

Instructional Media for the Handicapped. Part F of the Education of the Handicapped Act (20 Part 121 13.4486.
USC. 1451-1454),

Regional Education Programs for Handicapped Persons ......... Sections 625-627 of the Education of the Handi- *Part 121k 13.560.
capped Act (20 USC. 1424a-1428).

Removal of Architectural Barriers 10 the Handicapped............. Section 607 of the Education of the Handicap Act None None.

{20 U.SC. 1408).

0. OCCUPATIONAL AND ADULT EDUCATION PROGRAMS

Commissi 's D ary Prog of Vocational Title I-B and Section 103(a)(1)(B) of the Vocational Part 105 . 13.498, 13.558, 13586, 13.587, and
Education Education Act (20 U.S.C. 2301-2461). 13.588.
Career Education—Modal Prog Section 10 of the Career Education Incentive Act (20 None None.
U.SC. 2609).
Career Educat f Program Section 11 of the Career Education Incentive Act {20 None None.
USC, 2610).

Adult Education Programs

............. Sections 309 and 318 of the Aduit Education Act (20 None None.
U.S.C. 1207a and 1211c).
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Name of program® Authorizing statute Implementing CFDA number
regulations

E. HIGHER EDUCATION PROGRAMS

Coliege Library R Title II-A of the Higher Education Act (20 U.SC. Part 131 13.406.
1021-1028).
Grants for Training in L p S 222 of the Higher Education Act (20 US.C. Part 132 13.468.
1031-1033).
Library Research and Demonstration Section 223 of the Higher Education Act (20 US.C. Part 133 ; 13.475.
1034).
strengthening Research Library R Title I-C of the Higher Education Act (20 US.C. Part 136 13.576.
1041-1046).
Modern Foreign Language and Area Studies (except Foreign Title VI of the National Defense Education Act Part 146 {; 13.435 and 13.436.
Language and Area Studies Fellowships—See Part  (except sections 511(b) and 603),
100¢).
Higher Educati in Modern Foreign Language Section 102(b)(6) of the Mutual Educational and Cul- Part 148 13.440.
Training and Area Studies. tural Exchange Act (22 U. S C 2452(b)(8))
Citizen Education for Cultural L ding Progr Section 603 of the N Act Part 148a None.
(20 U.S.C. 512a).
Educational Opportunity Centers Sect: 417A and 4178 of the Higher Education Act Part 154
(20 U.S.C. 1070d and 1070d-1).
Upward Bound Progr 417A and 4178 of the Higher Education Act Part 155
t20 U.S.C. 1070d and 1070d-1).
Special Services for Disad ged Stud 417A and 4178 of the Higher Education Act Part 157
(20 U.S.C. 1070d and 1070d-1).
Talent S h Prog: S 417A and 4178 of the Higher Education Act Part 159
(20 US.C. 1070d and 1070d-1).
Strengthening Developing Institutions Program.... ... Title Nl of the Higher Education Act (20 U.S.C. 1051~ Part 169
1056).
Training for Higher Education P Section 533 of the Higher Education Act (20 US.C. Part 198
1118a-1).
Financial A for Construction of Higher Education Parts A and B of Title VIl of the Higher Education Act Part 170 (except Subparts D and E)....
Facilities (except Loans for Construction of Academic (20 U.S.C. 1132b-1).
Facilities and Annual Interest Grants for Construction of
Academic Facilities).
|muuc1boul Equipment Grants for Institutions of Higher Edu- Title VI of the Higher Education Act (20 U.S.C. 1121~
1129).
r\nanaa!AmmetaComnmnySmmeonﬁw Section 106 of the Higher Education Act (20 US.C.
Educaﬁon gr g and Proj 1005a).
Coop Education Progr Title VIll of the Higher Education Act (20 US.C.
1133-11336b).
Veteran's Cost-of-Instruction Payments to Institutians of Section 420 of the Higher Education Act (20 U.S.C.
Higher Education. 1070e-1).
Public Service Education Program—Public Service Institution- Sections 901-904 of the Higher Education Act (20 Part 184, Subp:
al Grants. U.S.C. 1134-1134c).
Graduate and Professional Study Institutional Grant................. Sections 901-904 of the Higher Education Act (20 Part 178 (
U.S.C. 1134-1134b).
State P Education C Prog Section 1203(c) of the Higher Education Act (20 None
Inter- mPhnMng U.S.C. 1142b(c)).
Title X of the Higher Education Act (20 U.S.C. 1135 None
through t1350-1)
Studies Progr - Title 1X-E of the El y and S dary Educa-
tion Act (20 U.S.C. 3381-3367)

F. OTHER PROGRAMS

Special Projects The Special Projects Act (20 U.S.C. 1851-1853, Part 160
1861-1867, 8874d),
Metric Education Program Section 403 of the Education Amendments of 1974 Pant 160a
(20 U.S.C. 1862).
Program for the Gifted and Tal Section 404 of the Education Amendments of 1974 Part 180b
(20 U.S.C. 1863).
Ce ity Education Program ion 405 of the Education Amendments of 1974 Pan 160c
(20 U.S.C. 1864).
Career Education P Section 406 of the Education Amendments of 1974 Part 160d
(20 US.C. 1865).
C *s Education Progr Section 811 of the Elementary and Secondary Educa- Part 160e
tion Act (20 U.S.C. 8874d).
Women's Educational Equity Act Prog Section 408 of the Education Amendments of 1974 Pan 1601
(20 US.C. 1868).
Arts Education Prog Section 409 of the Education Amendments of 1974 Part 160g
(20 US.C. 1867).
Nabonalﬁeadlng:u;.. P (@ pt State Read- Parts A and C of Title VIl of the Education Amend- Part 162 (
ing | Se Pm 100b). ments of 1974,
National AloohoiandDmgAbusePruvenﬂonProgmn ........... . Public Law 93-422 (21 U.S.C. 1001-1007) Part 182a
Financial Assi for Envi f The E Act (20 US.C. 1531~ Part 183
1536).
Ed | i it Part IV of the Title Ill of the Communications Act of Part 153
1934 (47 U.S.C. 390-395 and 367-399).
Section 1527 of the Education Amendments of 1978 None
(20 U.S.C. 1221)).
Section V-A of the Higher Education Act (20 US.C. Part 172
1101-1107a).
Section 532 of the Higher Education Act (20 U.S.C. Part 187
1118a).
Sect 1525dmsmmmmons7a_m None,
Section 400A (f) and (g) of the G | Ed None None.
Provisions Act (20 U.S.C. 1221-3 {f) and (g)).
(Part A) Title Ill of Public Law 81-874 (20 U.S.C. 241aa-2411) 13.534 and 13.551,
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Name of program*

Authorizing statute

CFDA number

F. OTHER PROGRAMS—Continued

Indian Education (Part B) (except the Indian Fellowship Pro- Section 1005 of the Elementary and Secondary Edu- Part 187 13.535,
ova_n‘:—s:n Part 100c). cation Act (20 U.S.C. 3385).
Indian (Part C) jon 314 of the Adult Education Act (20 U.S.C. Part 188 13,536,
1211a).
Desegregation of Public Ed: Titte IV of the Civil Rights Act (42 US.C. 2000c Part 180 13.405,
2000¢-9).
Emergency School Aid Title V1 of the El Yy S dary Education Part 185 13525, 13526, 13.528, 13
. 526, .528, 529,
Act (20 U.S.C. 3191-3207). . 13.530, 13532, 13589, and
13.590.
Racially Isolated School Districts tion 1522 of the Education Amendments of 1978,, None None.

*Some programs may not be funded. Check the appl

§ 100a.2 Exceptions in program
regulations to Part 100a.

If a program has regulations that are not
consistent with Part 100a, the implementing
regulations for that program identify the
sections of Part 100a that do not apply.

(20 U.S.C. 1221e-3(a)(1))

§ 100a.3 HEW general grant regulations
apply to these programs.

The HEW general grant regulations in Part
74 of this title apply to the programs covered
by this part. To find subjects covered under
Part 74, look in the table of contents at the
beginning of Part 74.

(20 U.S.C. 1221e-3(a)(1))

§ 100a.4 Education Division contracts.

(a) A contract of the Education Division is
governed by:

(1) Chapters 1 and 3 of Title 41 of the Code
of Federal Regulations;

(2) Any applicable program regulations;
and :

(3) The request for proposals for the
procurement, if any, referenced in Commerce
Business Daily.

(b) The regulations in Part 100a do not
apply to a contract of the Education Division
_ except where they specifically provide
otherwise.
(20 U.S.C. 1221e-3(a)(1))
(Sources; 105.5(b); 121h.1(b)(2d sent.);
123.62(b); 146 Appendix Chapter V, Sec 1.1(a);
160a.4; 160e:1(c)(2)(i); 160e.8(b)(1)(ii);
180f.1(c)(2); 160f.9(a)(2); 185.84(b): 191.25(b);
193.3; 193.15; 193.25; 1400.2(g))

Eligibility for a Grant

§ 1002.50 How to find out whether you are
eligible.

Eligibility to apply for a grant under a
program of the Education Division is
governed by the authorizing statute and
implementing regulations for that program.
The table in § 100a.1 gives references to the
statutes and regulations that apply to the
direct grant programs of the Education
Division.

(20 U.S.C. 1221e-8(a)(1))

§ 100a.51 How to prove nonprofit status.

(a) Under some programs, an applicant
must show that it is a nonprofit organization.
(See the definition of "nonprofit” in § 100c.1)

(b) An applicant may show that it is a
nonprofit organization by any of the
following means:

P d under § 100a.100,

(1) Proof that the Internal Revenue Service
currently recognizes the applicant as an
organization to which contributions are tax
deductible under section 501(c)(3) of the
Internal Revenue Code;

(2) A statement from a State taxing body or
the State attorney general certifying that—i)
the organization is a nonprofit organization
operating within the State, and (ii) no part of
its net earnings may lawfully benefit any
private shareholder or individual;

(3) A certified copy of the applicant's
certificate of incorporation or similar
document if it clearly establishes the
nonprofit status of the applicant; or

(4) Any of the items described in
subparagraphs (1) through (3) of this
paragraph if that item applies to a State or
national parent organization, together with a
statement by the parent organization that the
applicant is a local nonprofit affiliate.

(20 U.S.C. 1221e-3(a)(1))

{Sources: 123.14(c)(2); 184.22(a); 185.61(b))
Subpart B—[Reserved]

Subpart C—How To Apply for a Grant

The Application Notice

§ 100a.100 Publication of an application
notice; content of the notice.

(a) Each fiscal year each appropriate
official of the Education Division publishes
application notices in the Federal Register
that explain what kind of assistance is
available under the programs that he or she
administers.

(b) The application notice for a program
explains one or more of the following;

(1) How to apply for a grant to start a new
project.

(2) How to apply for a grant to continue an
existing project already being funded by the
Education Division.

(3) How to preapply for a grant to starta
new project, if preapplications are used under
the program.

(c) The appropriate official of the
Education Division publishes the application
notice for each program together in a single
notice in the Federal Register uniess the
official finds that it is necessary to publish &
separate notice for a particular program.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 100a.15(1st sent.); 114.2; 114 App.

§ 2.5; 148.12(a)(4th sent.); 148.22(a)(3rd sent.);
148.32(a)(2nd sent.); 148.42(d); 154.5(c};
169.26(b); 169.36(b); 172.137)

Note.—The term “appropriate official of
the Education Division is defined in § 100¢.1
of this title to mean the official that has

overall administrative responsibility for an
Education Division program. For each
program, that official is one of the
following—

(a) The Assistant Secretary;

(b) The Commissioner;

{c) The Director of the National Institute of
Education; or

(d) The Director of the Institute of Museum
Services.

§ 100a.101 Information in the application
notice that helps an applicant apply.

(a) The application notice for each program
gives important information that can help an
applicant. The information usually includes—

(1) How an applicant can get an
information package that contains detailed
information about the program and the
application form that the applicant must use;

(2) Where in the Education Division an
applicant must send its application;

(3) The amount of funds available to start
new projects;

{4) The number of new projects the
Education Division expects to fund under the
program;

(5) The average amount of funding that the
Education Division expects to provide to a
new project under the program;

(8) The average duration of a new project
that the Education Division expects to
approve under the program;

{7) The amount of funds available to
continue existing projects already being
funded under the program;

(8) The number of these existing projects
the Education Division expects to fund under
the program;

(9) The average amount of funding that the
Education Division expects to provide to

_ these existing projects; and

(10) A reference to the regulations that
apply to the program.

{b) If the appropriate official of the
Education Division either requires or permits
preapplications under a program, an
application notice for the program explains
how an applicant can get the preapplication
form,

{20 US.C. 1221e-3(a)(1))

§100a.102 Deadline date for applications.

{a) An application notice for each program
sets a deadline date for applications.

(b) If an applicant wants a grant for a new
project, the applicant shall—

(1) Mail the application to the Education
Division on or before the deadline date; or




Federal Register / Vol. 44, No. 228 / Monday, November 26, 1979 / Rules and Regulations

67407

(2) Hand deliver the application to the
Education Division before 4:30 p.m.
(Washington, D.C. time) on or before the
deadline date,

(c) If an applicant wants a grant to
continue a project, the applicant, to be
assured of consideration, shall—

(1) Mail the application to the Education
Division on or before the deadline date; or
(2) Hand deliver the application to the

Education Division before 4:30 p.m.
(Washington, D.C. time) on or before the
deadline date,

(d) The appropriate official of the
Education Division accepts each of the
following as proof of mailing:

(1) A legible U.S. Postal Service dated
postmark; or

(2) A mail receipt with the date of mailing
stamped by the U.S. Postal Service.

Note.—The U.S. Postal Service does not
uniformly provide a dated postmark. An
applicant should check with its local post
office before relying on this method.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 115.12; 127.5(a)(3rd sent.);
146.15(a)(1st sent.); 146.25(a)(1st sent.);
146.53(a)(1st sent.); 155.7(a)(1st sent.);
157.5(a)(1st sent.); 159.6(a)(1st sent.);
160a.24(1st sent.))

§ 100a.103 Deadline date for
preapplications.

(a) If the appropriate official of the
Education Division invites or requires
preapplications under a program, an
application notice for the program sets a
deadline date for preapplications.

(b) An applicant shall submit its
preapplication in accordance with the
procedures for applications in § 100a.102(b)
and (d).

(20 U.S.C. 1221e-3(a)(1))

(Sources: 127.5(a)(3rd sent.); 160a.23(a)(1st
sent,, wds. 4-10); 160b.5(a)(wds. 31 to end);
160f.7(a)(1)(1st sent., wds. 28 to end))

§ 100a.104 Applicants must meet
procedural rules.

The appropriate official of the Education
Division may make a grant only to an eligible
party that—

(a) Submits an application; and

(b) Complies with all procedural rules that
govern the submission of the application.

(20 U.S.C. 1221e-3(a)(1))
(Sources: 119.2(a)(2nd sent.); 160e.8(a);
160f(a); 160f.8(b)(1)(1st sent.); 179.4(c))

Application Contents

§ 100a.107 Application contents: Purpose
of §§ 100a.108-100a.118,

(a) An applicant shall include in its
application the information described in
§§ 100a.108 through 100a.118.

(b) An applicant shall also include in its
application any other information that is
required under a particular program.

(c) If a program does not need some of the
information required by these sections, the
implementing regulations for the program
identify the sections that do not apply.

(20 U.S.C. 1221e-3(a)(1))
(Sources: 100a.15; 100a.16(g); 105.805(a)(3);
105.615(a)(3); 105.625(c); 123.14(a)(Rejected);

123.24(a)(Rejected); 129.3(b); 142.5(j);
153.5{(a)(3); (i)+ (iii); 154.5(a); 155.7(a);
157.5(a); 159.6(a); 160a.24; 169.15(a); 169.34(a);
169.36(a); 170.17(a); 170.52; 170.73; 171.9(a);
183.41(b)(Rejected); 187.14(n); 187.24(0);
187.44(k); 187.55(m); 187.65(m); 188.7(g);
192.5(b))

§ 100a.108 Address each selection
criterion.

If an applicant applies for a grant under a
program that uses selection criteria, the
application must include information that
addresses each selection criterion that
applies to the program.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 105.110; 105.605(a)(2); 105.615(a)(2);
105.626(b); 136.05(b); 146.15(a); 146.25(a);
146.34; 146.36(a)(1); 146.53(a); 160b.21(b)(4);
160c.14(b)(1); 160¢.15(b)(1); 160d.7;
160c.8(c)(6); 160f.8(c); 162.12(d);
162.4c(b)(2)(x); 172.134; 179.23(c); 187.14(b);
187.24(b); 187.34(b); 187.44(b); 187.55(b);
187.65(b); 188.7(g); 191.31(c)(3); 191.44(b)(2);
197.9(a)(5); 198.6(c))

§ 100a.109 Assure compliance with
appropriate requirements of law.

An application must include an assurance
that a grantee will comply with the
requirements imposed by the appropriate
official of the Education Division
concerning—

(a) Special requirements of law;

(b) Program requirements; and

{c) Administrative requirements.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 100a.15; 105.605(a)(1); 105.614(b);
105.15(a)(1); 105.625(a); 153.53(b)(3);

157.5(c) + (d); 158.25(a); 160c.14(c);
160¢.32(d)(4); 160¢.33(d); 160e.8(c)(1);
160e.11(b); 160f.8(c)(1); 162.40(a)(1);
162.52(a)(5); 169.15(a)(3); 169.38(a)(8);
170.17(a)(3rd sent., 2nd clause); 170.53(b);
171.8(b}; 171.9(a)(2nd sent., 2nd clause);
178a.6(a)(3rd sent.); 184.22(b); 185.13(c);
185.13(1) (5)+ (m); 185.33; 185.53(c)(1); 185.93~
2(b)(1): 186.33(b)(1); 189.21(b)(6); 192.5(b)(4);
193.13(b))

§ 100a.110 Describe the project.

An application must describe the project in
detail. The description must include—

(a) The purpose of the project;

(b) Each objective of the project:

(c) The methods the applicant proposes to
use to meet these objectives;

{d) How the applicant plans to use its
resources and personnel to achieve each
objective; and

(e) An assessment of the effect, if any, of
the project on persons who are members of
groups that have been traditionally
underrepresented; such as members of racial
or ethnic minority groups, women,
handicapped persons, and the elderly.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 100a.16(a); 121d App. § 3.2(a)(4);
112.8{a); 114.62(c)(7); 123.14(a); 123.53(a)(3):
123.24(a)(1st sent.); 123.33(a); 124.5;
136.05(a)(2); 146.15(a); 146.25(a); 154.5(a)(3);
160a.22(a); 160b.3(b)(8); 160c.14(b)(1);
160¢.15(b)(1); 160c.31(a)(1)(i)+ (iii);
1601.8(c)(3) + (4)(i); 162.52(a)(1)+(3);
162.61(c)(1)(i) + (iii); 169.26(a)(10); 171 App.

§ 4.2(a); 171 guides § 5.1(a)-(c);
172.110(a)(1) + (7); 172.127; 178a.6(a);
185.73(e)(1); 187.14(d)(2); 187.24(d)(2);
187.34(d)(2); 187.44(d)(2); 187.55(d)(1) + (2);
187.85(d)(1) 4+ (2); 188.7(a)-(c)
191.31(c) (1) (i) + (iii); 191.44(b)(1)(i) + (ii);
192.5(a)(1): 193.13(b); 194.5(a))

§ 100a.111 Include a timeline.

(a) An application must propose a project
period for the project.

(b) An application must describe when, in
each budget period of the project, the
applicant plans to meet each objective of the
project.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 100a.16(a); 121d App. § 4.1; 121h
App. § 3.2(a)(4): 160a.14(b)(7): 160a.15(e);
160c.31(a)(1)(ii); 160d.6(b){5);
160e.8(c)(4)(ii)(D)(1); 162.12(a)(2); 162.52(a)(2);
162.61(c)(1)(ii); 172.110(a)(2); 187.14(d)(3);
187.24(d)(3); 187.34(d)(3); 187.44(d)(3);
187.55(d)(3); 187.65(d)(3); 191.31(c)(1)(vi);
191.44(b)(1)(viif))

§ 100a.112 Describe the key personnel.

An application must include the name and
qualifications of each key person in the
proposed project. This information must
include—

{a) The name and qualifications of the
project director (if any);

(b) The name and qualifications of each of
any other key personnel in the project; and

(c) The time that each person referred to in
paragraphs (a) and (b) of this section plans to
commit to the proposed project.

(20 U.S.C. 1221e-3(a)(1))

§ 100a.113 Describe the resources.

An application must describe the resources
the applicant plans to devote to the project,
including—

(a) Facilities; and

(b) Equipment and supplies,

§ 100a.114 Describe the evaluation plan.

An application must include a description
of the plan to evaluate the project under
§ 100a.590 and the implementing regulations
of the program. ‘
(20 U.S.C. 1221e-3(a)(1))

§100a.115 Demonstrate capability;
Include evaluation of completed project.

(a) An application must include
information that demonstrates the applicant's
capability to—

(1) Conduct the project; and

(2) Meet the needs of the persons (if any)
that the applicant plans to serve with the
project.

(b) If an applicant wants a grant for a new
project that furthers the objectives of a
project already completed by the applicant,
the applicant shall include an evaluation of
the completed project.

(20 US.C. 1221e-3(a)(1))

(Sources: 105.604(e); 155.7(a)(3)(ii);
159.6(a)(3)(ii); 160c.14(b)(2)(i)+ (3):
160c.15(b)(2)(i) + (3); 160e.8(c)(2)(i);
160f£.8(c)(2)(v) +(5); 185.73(e); 185.73(e)(4);
185.74(f) (2nd sent.); 197.9(b)(1)—{3))
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§100a.116 Changes to application;
number of coples.

(a) An applicant may make changes to its
application on or before the deadline date for
submiltting applications under the program.

(b) Each applicant shall submit an original
and two copies of its application to the
Education Division, including any
information that the applicant supplies
voluntarily.

(20 U.S.C. 1221e-3(a)(1)})
(Sources: 123.14(a); 153.5(a)(5); 160£.8(b)(3);
173 App A § 4.1; 183.41(b))

§ 100a.117 Information needed if
applicant proposes a multi-year project.

An applicant that proposes a multi-year
project shall include in its application—

(a) Information that shows why a multi-
year project is needed;

(b) A budget for the first budget period of
the project; and

(c) An estimate of the Federal funds
needed for each budget period of the project
after the first budget period.
(20 U.S.C. 1221e-3(a)(1))
{Sources: 105.209; 123.04(c); 136.10(b)&(c);
160d.9(a); 160e,5(b)&(c); 160f.5(a)&(c);
162.17(b); 162.44(b)&(c); 162.55(b)&(c);
162.63(b)&(c); 197.7(c); 198.8(c))

§ 100a.118 How to apply for funds to
continue a project.

(a) An applicant shall comply with
paragraph (b) of this section if—

(1) The applicant wants funds to continue a
project already approved on a multi-year
basis;

(2) The applicant is about to complete one
or more of the budget periods; and

(3) The budget period for which the
applicant wants a continuation award is
within the approved project period.

(b) An applicant for a continuation award
shall—

(1) Comply with the deadline date for
continuation applications (see § 100a.102(c)});
and

(2) Submit the following:

(i) A revised face page (standard form 424)
and revisions to any other affected pages.

(ii) A budget that covers the next budget
period, and an estimate of the amount of
funds that will remain unobligated at the end
of the current budget period.

(iii) An estimate of the Federal funds
needed for each budget period that comes
after the next budget period.

{c) The criteria the appropriate official of
the Education Division uses to decide
whether to make a continuation grant are in
§ 100a.253,

(20 U.S.C. 1221e-3(a)(1))

(Sources: 123.04(e); 123.14(a) (Rejected);
127.5(c); 173 App A § 4.1 (Rejected); 183.41(b))
Separate Applications—Alternate Programs

§ 100a.125 Submit a separate application
to each program.

An applicant shall submit a separate
application to each program under which it
wants a grant,

(20 U.S.C. 1221e-3(a)(1))

§ 100a.126 How to seek funding from
more than one program.

If an applicant wants to submit its
application under more than one program, the
applicant shall list in each application the
other programs under which the applicant is
applying,

(20 U.S.C. 1221e-3(a)(1))

More Than One Eligible Party Can Join in an
Application.

§ 100a.127 Eligible parties may apply as a
group.

(a) Eligible parties may apply as a group for
a grant.

(b) Depending on the program under which
a group of eligible parties seeks assistance,
the name used to refer to the group may vary.
The list that follows contains some of the
names used to identify a group of eligible
parties:

(1) Combination of institutions of higher
education;

(2) Consortium;

(3) Joint applicants;

(4) Cooperative arrangements.
(20 U.S.C. 1221e-3(a)(1))
(Sources: 100a.19(a); 100a.19(b); 121¢.10{a):
158.43(1st sent. and 2nd sent., 3rd clause);
160a.15(b); 171 Guidelines § 2.2(b) 1st sent.;
172.32; 172.108)

§ 100a.128 Who acts as applicant; the
group agreement.

(a) If a group of eligible parties applies for
a grant, the members of the group shall
either—

(1) Designate one member of the group to
apply for the grant; or

(2) Establish a separate, eligible legal entity
to apply for the grant.

(b) The members of the group shall enter
into an agreement that—

(1) Details the activities that each member
of the group plans to perform; and

(2) Binds each member of the group to
every statement and assurance made by the
applicant in the application.

(c) The applicant shall submit the
agreement with its application.
(20 U.S.C. 1221e-3(a)(1))
(Sources: 119.10(b); 121¢.10(b); 123.11(b);
123.21(c); 123.31(b); 146.15(b); 146.25(b);
154.3(a)(2); 154.5(b); 155.6(b); 157.4(b);
159.5(b); 160a.15(d); 169.22(a)(2); 171
Guidelines § 2.2(b)(2nd sent.))

§ 100a.129 Legal responsibilities of each
member of the group.

(a) If the appropriate official of the
Education Division makes a grant to a group
of eligible applicants, the applicant for the
group is the grantee and is legally responsible
for—

(1) The use of all grant funds; and

(2) Ensuring that the project is carried out
by the group in accordance with Federal
requirements.

(b) Each member of the group is legally
responsible to—

(1) Carry out the activities it agrees to
perform; and

(2) Use the funds that it receives under the
agreement in accordance with Federal
requirements that apply to the grant.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 119.10(b); 121¢.10(b}; 123.21(c):
123.31(b): 146.15(b); 146.25(b); 154.3(a)(2);
154.5(b); 155.6(b); 157.4(b); 159.5(b);
160a.15(d); 169.22(a)(2); 171 Guidelines

§ 2.2(b) (2nd sent.); 172.42)

Preapplications

§ 100a.130 Consideration of a
preapplication.

The appropriate official of the Education
Division considers a preapplication if—

(8) The applicant complies with the
procedural rules that govern submission of
the preapplication; and

(b)(1) The preapplication is submitted in
response to an application notice that invites
or requires preapplications; or

{2) The preapplication is submitted by a
government. (See Subpart N of Part 74 of this
title.)

(20 U.S.C. 1221e-3(a)(1))
(Sources: 100a.31; 160a.23(a) (1st senL.);
160b.5(a); 160f.7(a)(1) [1st sent.))

§ 100a.131 The effect of not submitting a
preapplication.

(a) If the appropriate official of the
Education Division invites but does not
require preapplications under a program, an
applicant may apply for a grant under the
program even if the applicant did not
preapply.

(b) If the appropriate official of the
Education Division requires preapplications
under a program and an applicant does not
preapply, the applicant may not apply for a
grant under the program.

(20 U.S.C. 1221e-3(a)(1))

§ 100a.132 Result of a preapplication.

(a) If an applicant submits a preapplication
under a program, the appropriate official of
the Education Division—

(1) Informs the applicant that it is eligible
and encourages it to apply for grant under the
program;

(2) Informs the applicant that it is eligible
but does not encourage it to apply for a grant
under the program; or

(3) Informs the applicant that it is ineligible
for assistance under the program.

(b) An applicant may apply under a
program even if the official does not
encourage it to apply.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 114 App. A § 2.6(b)+(c); 124.3 (last
sent.); 127.5(a) (2nd sent.); 160b.5(b}(4):
160¢.12(b)(2); 160f.7(a)(3) (2nd sent.))

§ 1002.133 The basis for the
preapplication decision.

To decide whether to encourage a
preapplicant to apply, the appropriate official
of the Education Division uses the same
criteria that the official uses to select an
applicant for a grant. (See § § 100a.200~-
100a.208 for a description of how selection
criteria work.)

(20 U.S.C. 1221e-3(a)(1))

(Sources: 124.3 (last sent.); 160b.5(b)(3);
160c.12(b)(3); 160£.7(d) (separate criteria
approach rejected))




Federal Register / Vol. 44, No. 228 / Monday, November 26, 1979 / Rules and Regulations

67409

Open Meeting Certification under Certain
ESEA Programs

§1002.138 Open meetings: Purpose of
§8 100a.139-100a.141.

(a) Sections 100a.139-100a.141 implement
Section 1006 of the Elementary and
Secondary Education Act of 1965, as
amended (ESEA).

(b) Section 1006 requires a local
educational agency that submits an
application under certain ESEA programs to
certify that it has held an open meeting
regarding the contents of the application.

(c) Section 1006 applies to each ESEA
program listed in § 100a.1.

(20 U.S.C. 887¢)
(Source: 100d.1)

§ 100a.139 The local educational agency
shall hold an open meeting.

(a) If a local educational agency applies for
a grant under an ESEA program listed in
§ 100a.1, the agency shall hold at least one
meeting.

(b) The agency shall make the meeting
open to the public.

(c) The agency shall inform the people who
attend the meeting of—

(1) The ESEA program under which the
agency wants a grant;

(2) The kinds of activities that are
authorized under the statute and program
regulations; and

(3) The activities for which the agency
wants the grant.

(d) The agency shall give each person who
attends the meeting an opportunity to
comment or make recommendations on the
proposed activities.

(20 U.S.C. 1221e-3(a)(1))

§ 100a.140 Give notice of the meeting;
make information available.

(a) If a local educational agency must hold
an open meeting under § 100a.139, the agency
shall give notice of the time, place, and
purpose of the meeting.

(b) The agency shall give notice that—

(1) Is likely to reach the general public in
the area served by the project; and

(2) Gives the public time to prepare for the
meeting.

(c) The agency shall take steps to ensure
that persons who are members of groups that
have been traditionally underrepresented
receive the type of notice required by
paragraph (b)(1) of this section and that these
persons are encouraged to participate in the
meeting. These persons include—

(1) Members of racial or ethnic minority
groups;

(2) Women;

(3) Handicapped persons; and

(4) The elderly.

(d) The agency shall make the following
material availble for inspection by the public
at least 24 hours before the open meeting
begins.

(1) An outline of the information described
in § 100a.139(c).

(2) A draft copy of the agency's application
if the application has been prepared.

(20 U.S.C, 1221e-3(a)(1))
(Source: 100d.2(b))

§ 100a.141 Certify that open meeting was
held, &

If a local educational agency must hold an
open meeting under § 100a,139, the agency
shall certify in its application that—

(a) The agency held at least one open
meeting under § 100.139;

(b) The agency gave notice of each open
meeting in accordance with § 100a.140 (a)
and (b);

(c) The agency made information available
in accordance with § 100a.140(c);

(d) The agency gave meaningful
consideration to any comments or
recommendations that it received at each
open meeting; and

(e) The agency has included the results of
that consideration in its application.

(20 U.S.C. 887¢)
(Source: 100d.3)

State Review Procedures

§ 100a.150 Review procedure if State
must approve applications—purpose of
§§ 100a.151-100a.153.

If the authorizing statute for a program
requires the State to approve each
application, the State and the applicant shall
use the procedures in §§ 100a.151-100a.153.

(20 U.S.C. 1221e-3(a)(1))

§ 100a.151 When an applicant must
submit its application to the State; proof of
submission.

(a) Each applicant under a program
covered by § 100a.150 shall submit a copy of
its application to the State at least 15 days
before the deadline date for submitting the
application to the Education Division.

(b) The applicant shall attach to its
application a copy of its letter that requests
the State to approve the application.

(20 U.S.C. 1221e-3(a)(1))
(Sources: 162.13(b); 162.39(a)(2))

§ 100a.152 The State reviews each
application.

Each State that receives an application
under § 100a.151 shall review the application
to decide if the State wishes to approve or
disapprove the application.

(20 U.S.C. 1221e-3(a)(1))

§ 1002.153 Deadlines for State approval.

{a) The appropriate official of the
Education Division may publish in the
Federal Register a notice that establishes a
deadline for receipt of State approvals of
applications under a program covered by
§ 100a.150.

(b) If a State approves an application, the
appropriate State official shall:

(1) Sign a statement that approves the
application; and

(2) Submit the application and the
statement by the deadline date for State
approvals. The procedures in § 100a.102 (b)
and (d) (how to meet a deadline) apply to this
submission.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 162,13(c) (1st sent.)+({d)(1);
162.13(e) (Rejected; 162.39(a)(3) (1st
sent.)+(a)(4))

§ 100a.154 Effect of State approval; failure
to approve.

(a) If a State approves an application on or
before the deadline for State approval, the
appropriate official of the Education Division
may select that project for a grant.

(b} If a State does not approve an
application on or before the deadline for
State approval, the appropriate official of the
Education Division may not select that
project for a grant.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 124.4; 162.13(c) (2nd sent.);
162.39(a)(3) (2nd sent.))

§ 100a.155 Review procedure if State may
comment on applications—purpose of
§§ 100a.156-100a.158.

I the authorizing statute or implementing
regulations for a program require that a State
be given an opportunity to comment on each
application, the State and the applicant shall
use the procedures in §§ 100a.156-100a.158.

(20 U.S.C. 1221e-3(a)(1))

§ 100a.156 When an applicant must
submit its application to the State; proof of
submission.

(a) Each applicant under a program
covered by § 100a.155 shall submit a copy of
its application to the State on or before the
deadline date for submitting its application to
the Education Division.

(b) The applicant shall attach to its
application a copy of its letter that requests
the State to comment on the application.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 105.207; 105.604(a) (1st sent.);
123.24(b)(9); 129.4 (b)(2); 160a.28(b);
160b.23(c)(1) (1st sent.); 160c.13(b); 160d.10
(2nd 4 3rd sents.); 160e.7(b); 160£.8(e)(2);
160g.15(b); 179.23(b); 182a.13(d) (1st sent.);
181.31(c); 185.13(j); 194.5(b)) -

§ 100a.157 The State reviews each
application.

A State that receives an application under
§ 100a.156 may review and comment on the
application.
(20 U.S.C. 1221e-3(a)(1))
((Sources: 129.4(b)(3); 170.73 (3rd sent.))

§ 100a.158 Deadlines for State comments.

(a) The appropriate official of the
Education Division may publish in the
Federal Register a notice that establishes a
deadline for receipt of State comments on
applications under a program covered under
§ 100a.155.

(b) The State shall make its comments in a
written statement signed by an appropriate
State official.

(c) The appropriate State official shall
submit comments by the deadline date for
State comments. The procedures in § 100a.102
(b) and (d) (how to meet a deadline) apply to
this submission.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 105.604(a) (2nd sent.); 129.4(c);
160a.28(c) (1st sent.); 160b.23(c)(1) (2nd sent.);
160c.13(c) (1st sent.); 160e.7(c) (1st sent);
160f.8(e}(3) (1st sent.); 1608.15(c) (1st sent.);
170.73 (4th-6th sents.); 182a.13(d) (2d sent.);
191.32(d) (1st sent.))
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§ 100a.159 Effect of State comments or
failure to comment.

(a) The appropriate official of the
Education Division considers those
comments of the State that relate to—

(1) Any selection criteria that apply under
the program; or

(2) Any other matter that affects the
selection of projects for funding under the
program.

(b) If the State fails to comment on an
application on or before the deadline date for
the appropriate program, the State waives its
right to comment.

{c) If the applicant does not give the State
its opportunity to comment, the appropriate
official of the Education Division may not
select that project for a grant.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 129.4(a) (2nd sent.); 160a.13(b](5);
160a.28(a)+ (c) (2d sent.); 160c.13(c) (2d sent.);
160e.7(c) (2d sent.); 160f.8{e)(1)+(3) (2d sent.);
160g.15(a) +(c) (2d sent.); 185.13(j) (2nd sent.);
185.53(c)(2) (3rd sent.); 185.63(b)(3)(iii):
191.32(d) (2d sent.))

§ 100a.160 Procedure for State approval
of or comment on preapplications.

(a) If the authorizing statute for a program
requires that a State approve each
preapplication, the State and the applicant
shall use the approval procedures in
§8 100a.151-100a.153 for the preapplication.

(b) If the authorizing statute or
implementing regulations for a program
require that a State be given an opportunity
to comment on each preapplication, the State
and the applicant shall use the comment
procedures in §§ 100a.156-100a.158 for the
preapplication.

(20 U.S.C. 1221e-3({a)(1))
(Sources: 124.3; 160c.12(b)(4); 160£.7(b))

OMB Circular A-95 Clearinghouse
Procedures

§ 100a.170 Clearinghouse procedures—
Purpose of §§ 100a.170-100a.173.

(a) Sections 100a.170 through 100a.173
implement Part I of OMB Circular A-95.

(b) Part I of OMB Circular A-95 requires an
applicant under certain Federal programs to
notify the appropriate State and areawide
clearinghouses of the applicant's intent to
apply. The clearinghouses may comment on
the application,

{c) The following programs listed in
§ 100a.1 are covered by Part I of OMB
Circular A-95:

Name of
program

Authorizing statute  Implementing CFDA
regulations number

Environmental Title lli-H of the
s y

None....cccveweee.  NONE

Secondary
Education Act (20
U.S.C. 3011).
Sections 551-554 of Part 158......... 13.433
the Community
Services Act of
1974 (4.2 USC.
22929).

Follow
through
program.

Name of Authorizing statute  Implementing CFDA
program regulations number
Model Section 641 of the  Part 121h....... 13.443

programs Education of the

under the Handicapped Act

research in (20 US.C. 1441).

the

education of

the

handi-

capped

program.

Community Section 106 of Tive ! Subpart Cof 13557
service and the part 173.

continuing

education

programs—

special

programs
and projects.

Education Act of
1965 (20 US.C.
1005a).

(20 U.S.C. 1221e-3(a)(1))

(Source: Catalog of Federal Domestic
Assistance)

§ 100a.171 Notify the appropriate
clearinghouses.

(a) An applicant under a program listed in
§§ 100.270 shall include in its notice to the
clearinghouses a summary of the project. The
summary must include—

(1) The identity of the applicant;

(2) The geographic location of the proposed
project (include a map, if appropriate);

(3) A brief description of the proposed
project that helps the clearinghouses identify
any State and local agencies that have plans
or projects that may be affected by the
project. The description must include—

(i) The type of project;

(ii) The purpose of the project;

(iii) The general size of the project;

(iv) The estimated cost of the project;

(v) The beneficiaries of the project; and
(vi) Any other information that will help
the clearinghouse identify affected agencies;
(4) A statement that shows whether the
applicant must prepare an Environmental

Impact Statement;

(5) The name of the program and the
Catalog of Federal Domestic Assistance
number for the program; and

(6) The date the applicant expects to
submit its application to the Education
Division.

(b) If an applicant uses the preapplication
procedure in this subpart, the applicant shall
submit a copy of the preapplication to the
appropriate clearinghouses on the same date
it submits the preapplication to the Education
Division.

(20 U.S.C. 1221e-3(a)(1))
(Source: OMB Circular A-95)

§ 100a.172 Applicant shall show
compliance with A-95 procedures.

An applicant under a program listed in
§§ 100a.170 shall include the following in its
application:

(a) The comments of each clearinghouse
that commented on the application; or

(b) A statement that the applicant used the
procedures of OMB Circular A-95 but did not
receive any clearinghouse comments.

(20 U.S.C. 1221e-3(a)(1))
(Source: OMB Circular A-95)

§ 100a.173 The effect of not complying
with Part | of OMB Circular A-95.

(a) OMB Circular A-95 gives a
clearinghouse 30 days to—

(1) Review the applicant’s notice;

(2) Notify affected agencies and
governments; and

(3) Consult with the applicant about the
application.

(b) The Circular also permits a
clearinghouse to take an additional 30 days
to review the application.

(c) The appropriate official of the
Education Division may make a grant under a
program listed in § 100a.170 only if the
applicant has complied with Part I of OMB
Circular A-95,

(20 U.S.C. 1221e-3(a)(1))
(Source: OMB Circular A-95)

Subpart D—How Grants Are Made
Selection of New Projects

§ 100a.200 How new projects are
selected.

(a) The Education Division administers two
different kinds of direct grant programs. A
direct grant program is either a discretionary
grant or a formula grant program.

(b) Discretionary grant programs. (1) A
discretionary grant program is one that
permits the appropriate official of the
Education Division to select new projects on
the basis of the quality of competing
applications. To receive a grant under this
kind of program, an applicant usually must
compete with other applicants (but see
§ 100a.219).

(2) The appropriate official of the
Education Division uses the selection criteria
in EDGAR and the specific selection criteria
for a program to evaluate each application
submitted for a new project under a
discretionary grant program.

(3) Sections 100a.202-100a.208 contain the
EDGAR selection criteria.

(4) The specific selection criteria for a
program are in the implementing regulations
for that program. However, if a discretionary
grant program does not have specific
selection criteria, the program uses the
EDGAR criteria alone to evaluate
applications. If used alone, the EDGAR
criteria are not weighted.

{5) If a discretionary grant program has
criteria that are inconsistent with one or
more of the EDGAR selection criteria, the
implementing regulations for that program
identify the EDGAR selection criteria that do
not apply.

(c) Formula grant programs. (1) A formula
grant program is one that entitles certain
applicants to receive grants if they meet the
requirements of the program. Applicants do
not compete with each other for the funds,
and each grant is either for a set amount or
for an amount determined under a formula.

(2) The appropriate official of the
Education Division uses the program statute
and regulations to select new projects under
a formula grant program. The EDGAR
selection criteria in §§ 100a.202-100a.206 are
not used to evaluate applications.

(20 U.S.C. 1221e-3(a)(1))
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§ 1002.201 How to use the selection
criteria.

(a) If the selection criteria for a program
are not weighted, the appropriate official of
the Education Division evaluates each
criterion equally.

(b) If the selection criteria for a program
are weight

(1) The appropriate official of the
Education Division assigns in the program
regulations a total number of points that an
applicant may receive under all of the
criteria;

(2) The specific program selection criteria
use 70 percent of the total points assigned to
the program; and

(3) The EDCAR selection criteria use the
remaining 30 percent of the total points
assigned to the program.

(c) The last paragraph under each EDGAR
selection criterion gives the weight assigned
to that criterion under EDGAR. This weight is
expressed as a percentage of the total points
assigned to the program. To find the number
of points assigned to an EDGAR selection
criterion under a particular program, use the
following steps:

(1) Find the percentage given in the last
paragraph of the EDGAR selection criterion
in which you are interested.

(2) Find the total number of points assigned
to the program in which you are interested.

(3) Multiply the percentage you found
under step (1) by the number you found under
step (2).

Example: You are interested in finding out
how many points the EDGAR selection
criterion “Evaluation plan" gets under the
bilingual vocational training program. The
EDGAR criterion “Evaluation plan” is in
§ 100.205. Paragraph (c) of that section
indicates that the criterion gets 5% of the total
number of points used by a program. The
bilingual vocational training program is in
Subpart 5 of Part 105 of this title. Section
105.606 gives the selection criteria for this
program. Section 105.606 indicates that the
program has a maximum of 100 points for
selection criteria. Multiply 100 by 5% (.05) the
answer is 5 points. This is the number of
points that §§ 100a.205 assigns to “Evaluation
plan” under the bilingual vocational training
program,

(d) If the selection criteria for a program
are weighted, the program regulations may
increase, but may not decrease, the weight of
an EDGAR criterion. This is done by adding
points to the EDGAR selection criterion. The
appropriate official of the Education Division
uses part of the 70% weight devoted to
specific program selection criteria-to add
weight to an EDGAR criterion.

(20 U.S.C. 1221e-3(a)(1))

§§ 100a.202 Selection criterion—plan of
operation.

(a) The appropriate official of the
Education Division reviews each application
for information that shows the quality of the
plan of operation for the project.

(b) The official looks for information that
shows:

(1) High quality in the design of the project;
(2) An effective plan of management that
insures proper and efficient administration of

the project;

(3) A clear description of how the
objectives of the projeet relate to the purpose
of the program; and

{4) The way the applicant plans to use iis
resources and personnel to achieve each
objective.

(c) Under a program using weighted
selection criteria, this criterion is assigned 10
percent of the total number of points assigned
to the program.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 105.110(c)+(e}; 105.211(c)+(d);
105.606(b)(c); 105.616(b) + (c); 105.626(c})+ (d);
123.15(a)(2); 123.25(b); 123.26(b); 123.27{b);
123.349(a)(2); 132 App A(a)(3)+(5); 132 App
A(b)(1)+(3); 133 App A(a)(3)+{4);
136.06(b)(1) +(3); 153.12(b)(6); 158.52(b) + (c);
160a.25(a)(9),{12)+ (14); 160b.8(b)(2);
160b.46(a); 160c.17(b); 160c.18(b);
160c.35(a)(3): 160d.7{c); 160e.9(a); (3):
160£.10(a)(3)(i)+ (iii); 162.14(a)(8); 162.14(c)(8);
162.41(a); 162.53(b)(1). (2)+(3);
172.151(a) + (b): 180.44; 185.14(b)(2); 185.24;
185.34(b){1). (2) +(3); 185.35(b)(1); 185.54(b)(2);
185.64(b)(2); 184.91-2(b)(2); 185.92-3(a)(2);
185.94-3; 185.106(6); 185.107(b) + (d)(3);
187.12(c); 187.22(c); 187.32(c); 187.42(c):
187.53(c); 187.63(c); 191.33(b); 191.45(b)
(2)+(3); 184.8(c); 198.7(f)(1))

§§ 100a.203 Selection criterion—quality of
key personnel.

(a) The appropriate official of the
Education Division reviews each application
for information that shows the quality of the
key personnel the applicant plans to use on
the project.

(b) The official looks for information that
shows—

(1) The qualifications of the project director
(if any);

(2) The qualifications of each of the other
key personnel used in the project;

(3) The qualifications of any of the
following persons who are hired for the
project—

(i) Any member of the immediate family of
a person on the project staff;

(ii) Any member of the governing body of
the grantee; or

(iii) Any member of the immediate family
of a person on that governing body.

{4) The time that each person referred to in
paragraphs (b)(1}—(3) of this section plans to
commit to the project; and

(5) The extent to which the applicant, as
part of its nondiscriminatory employment
practices, encourages applications for
employment from persons who are members
of groups that have been traditionally
underrepresented, such as members of racial
or ethnic minority groups, women,
handicapped persons, and the elderly.

(c) To determine the qualifications of a
person, the official considers evidence of past
experience in fields related to the objectives
of the project, as well as other information
that the applicant provides.

(d) Under a program using weighted
selection criteria, this criterion is assigned 7
percent of the total number of points assigned
to the program.

{20 U.S.C. 1221e-3(a)(1))

(Sources: 105.110(h); 105.211(g): 105.806(f);
105.616(f): 105.626(h); 123.15{a)(2); 123.25(b);

123.26(b}; 123.27(b}): 123.34(a)(3): 123.54(c): 132
App Ala) (6]+ (7} 132 App A(b)(5); 132 App
Ale)(6): 133 App A(a)(5); 136.06(b)(5);
153.12(b)(8); 154.8(c)(4); 155.8(c)(3); 155.8(h)(3);
157.8(c)(3) 157.6(f)(3): 158.42(b)(2); 158.52(g):
159.7(c})(3) 159.7(f)(3): 160b.8(b)(4); 160b.32(c);
160b.46(a}{9]); 160c.17(b}); 160c.18(b);
160c¢.35(a)(2); 160d.7(g); 160d.15(f);
160e.9(a)(1); 160f.10(a)(1) (iv)+(v):
162.14(a)(3); 162.14(c)(3); 162.41(d);
162.62(a)(2); 179.26(b)(6}); 180.14(c); 180.24(c);
180.34(c); 182.14(a)(2); 182a.25(a)(2);
185.149b)(3); 185.24; 185.34(b}(2); 185.35(b)(2);
185.54(b); 185.64(b); 185.91-2(b)(3) (ii}: 185.92-
3(a)(3)(ii); 185.94-3; 185.106(c)(2); 185.107(c)(2);
187.12(f); 187.22(e); 187.32(e); 187.42(D);
187.53(f); 187.63(f); 188 15(b)(8); 191.33(d);
191.45(b)(5); 193.14(d); 193.24(b)(3);: 194.8(c);
(2): 198.7(b))

§§ 100a.204 Selection criterion—budget
and cost effectiveness.

(a) The appropriate official of the
Education Division reviews each application
for information that shows that the project
has an adequate budget and is cost effective.

(b) The official looks for information that
shows:

(1) The budget for the project is adequate
to support the project activities; and

(2) Costs are reasonable in relation to the
objectives of the project.

(c) Under a program using weighted
selection criteria, this criterion is assigned 5
percent of the total number of points assigned
to the program.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 105,110(i); 105.211(h); 105.505(b)
(8)+(9): 105.806(g); 105.616(g); 105.626(i);
123.15(a)(3); 123.25(c); 123.26(c); 123.27(c);
123.34(a)(10); 123.54(f); 132 App Ala)(9); 132
App Alc)(6): 133 App Ala)(1); 136.06(b)(4):
146.14(a)(4); 146.24{a] (5); 153.12(b)(7);
154.6(c)(10); 155.8(c)(4); 157.6(c)(4); 159.7(c)(4);
160b.24(c)(1) (iif); 160¢.35{a)(3)(iv); 160d.7(h);
160d.15(g); 160e.9(a)(3)(iv); 160£.10(a)(3)(v);
162.14(a)(5); 162.41(e); 162.62(a)(4);
179.26(b)(3); 180.14(d); 180.24(e); 180.34;
180.44; 185.14(b)(4)(ii) + (iv); 185.24;
185.34(b)(3); 185.35(b)(3}); 185.54(b)(4);
185.64(b)(4); 185.91-2(b)(4); 185.92-3(a)(4);
185.94-3; 185.106(d)(1) + (2); 185.107(d)(1) + (2);
187.12(b)(8); 187.22(b)(5}); 187.32(b)(5);
187.42(b)(2); 187.53(b)(6); 187.63(b)(6};

* 188.15(f)(3); 188.16; 191.33(8); 191.45(b)(6);

193.14(g): 193.24(b)(8); 194.8(c)(5); 198.7(d))

§ 100a.205 Selection criterion—evaluation
plan.

(a) The appropriate official of the
Education Division reviews each application
for information that shows the quality of the
evaluation plan for the project.

(b) The official looks for information that
shows an objective, quantifiable method of
evaluation under § 100a.590.

(c) Under a program using weighted
selection criteria, this criterion, is assigned 5
percent of the total number of points assigned
to the program.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 105.10(f); 105.211(f); 105.606(e);
105.616(e); 105.626(f); 121F.20(b), (e), (f), (h),
@)(1)+()(2)+(3): 123.15(a){4); 123.25(d);
123.26(d); 123.27(d); 123.34(a)(8); 132 App
Afa)(12)+(13); 132 App A(b)(2)+(12); 132
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App A(c)(6): 133 App A(a)(6); 146.24(a)(2):
155.8(c)(2); 155.8(h)(2); 157.6(c)(2); 157.6(f)(2):
158,52(f); 159.7(c)(2); 159.7(f)(2); 160a.25(a)(11);
160b.6{b)(5); 160d.7(e); 160e.9(a)(3):
160£.10(a)(2)(iii); 160£.10(a)(3)(ii); 162.14(a)(8);
162.14(b)(3); 162.14(c)(3); 162.53(b)(4);
179.26(b)(2); 180.14(e); 180.24(d); 180.34;
180.44; 185.14(b)(5); 185.24; 185.34(b)(4);
185.35(b)(4); 185.54(b)(5); 185.64(b)(5); 185.91-
2(b)(5); 185.92-3(a)(5); 185.94-3; 185.106(e);
185.107(e); 187.12(d); 187.22(d); 187.32(d);
187.42(d); 185.53(d); 187.63(d); 188.15(d);
188.16; 191.33(c): 191.45(b)(4); 193.14(b);
193.24(b)(2); 194.8(c)(7); 198.7()(2))

§ 100a.206 Selection criterion—adequacy
of resources.

(a) The appropriate official of the
Education Division reviews each application
for information that shows that the applicant
plans to devote adequate resources to the
project, including resources to meet the needs
of persons to be served by the project who
are members of groups that have been
traditionally underrepresented, such as

(1) Members of racial or ethnic minority
groups;

(2) Women:

(3) Handicapped persons; and

(4) The elderly.

(b) The official looks for information that
shows:

(1) The facilities that the applicant plans to
use are adequate; and

(2) The equipment and supplies that the
applicant plans to use are adequate.

(c) Under a program using weighted
selection criteria, this criterion is assigned 3
percent of the total number of points assigned
to the program.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 105.110(j)(2); 105.211(i)(2);
105.606(h)(2); 105.616(h)(2); 105.626(j)(2);
121£.20(c); 132 App Ala)(8); 132 App A(b)(6):
132 App A(c)(8); 133 App A(a)(5); 153.12(b)(8);
155.8(c)(3); 155.8(h)(3); 157.8(c)(3); 157.8(f)
159.7(c)(3); 159.7(f); 160b.6(b)(4); 160e.9(a)(1):
180f.10(a)(1)(vi); 162.14(2)(4); 162.62(a)(3):
185.91-2(b)(3)(iii); 185.92-2(b)(3)(iii); 185.92~
3(a)(3)(iii); 185.106(d)(4): 185.107(d)(4);
187.12(g)(1); 187.22(f)(1); 187.32()(1);
187.42{e)(2); 188.15(b)(7); 193.14(e);
193.24(b)(4); 194.8(c)(8): 198.7(c}))

Selection Procedures

§ 100a.215 How the Education Division
selects a new project: Purpose of
§§ 100a.216-100a.221,

Sections 100a.216—100a.221 describe the
process the appropriate official of the
Education Division uses to select new
projects, All of these sections apply to a
discretionary grant program. However, only
§ 100a.216 applies to a formula grant program
(see § 100a.200 for a description of the
difference between a discretionary grant
program and a formula grant program).

(20 US.C. 1221e-3(a)(1))

§ 100a.216 Returning an application to the
applicant.

(a) The appropriate official of the
Education Division returns an application to
an applicant if—

(1) The applicant is not eligible;

(2) The application does not contain the
information required under the program; or

(3) The proposed project cannot be funded
under the authorized statute or implementing
regulations for the program.

(b) If the appropriate official of the
Education Division returns an application
under this section, the official includes a
statement that gives the reason that the
application was returned.

(20 U.S.C. 1221e-3(a)(1))

(Sources: OE I11-2.7.1C; 153.8(a)(1st sent.);
156.8(a)(1st sent.); 178a.7; 183.30(2nd sent.});
183.31)

§ 100a.217 How the Education Division
reviews an application.

(a) The appropriate official of the
Education Division uses a group of experts to
review an application unless the
circumstances under § 100a.219 exist.

(b)(1) The appropriate official of the
Education Division may use one or more
groups of experts to review the applications
submitted under each program.

(2) Each group of experts consists of 3 or
more persons who are well qualified to
review the applications.

(3) In each group of experts, there is at
least one person who is not an employee of
the Federal Government.

(4) A person may not serve with a group of
experts if—

(i) The person is an employee of HEW who
is involved in the administration of the
program for which the group is reviewing
applications; or

(ii) The person was involved within the
past year in the administration of the
program for which the group is reviewing
applications.

(5) If the appropriate official of the
Education Division signs a waiver for a
person covered by paragraph (b)(4) of this
section, the person may serve on a group of
experts.

(¢) A group of experts uses the selection
criteria that apply to the program to rate the
quality of each application.

(d) After the groups of experts have
completed their review and have rated the
applications, the appropriate official of the
Education Division prepares a rank ordering
of the applications. The rank ordering of
applications is based on the ratings of the
applications by the groups of experts.

(e)(1) If the official has information that
affects the rank ordering of applications, he
or she attaches this information to the rank
ordering.

(2) The official only attaches information to
a rank ordering if the information is—

(i) Relevant to a matter that affects
selection of projects for funding under the
program; and

(ii) Gained through appropriate procedures
such as site visits or recommendations of
advisory groups.

(20 U.S.C. 1221e-3(2a)(1))
(Sources: OE Ill-2.7.2A1; I1-2.7.2D; I11-2.8)
§ 100a.218 How the Education Division
selects new projects.

(a) Under each program, the appropriate
official of the Education Division selects the

projects of highest quality based on the
selection criteria that apply to the program.

(b) In deciding which projects to select, the
official considers the following:

(1) The information in each application;

(2) The rank ordering of the applications:
and

(3) The information attached to the rank
ordering of applications.

(¢) In each competition under a program
the official selects projects until the funds
available for new projects are used up.

(d) If a project is not selected under the
procedures of this section, the appropriate
official of the Education Division—

(1) Returns the application to the applicant;
and

(2) Informs the applicant why the
application was not selected.

(20 U.S.C. 1221e-3(a)(1))
(Source: OE I11-2.8.1)

§ 100a.219 A project can be selected for
funding without competition.

The appropriate official of the Education
Division may select a project for funding
without competition with other projects if—

(a) The objectives of the project cannot be
achieved unless the official makes the grant
before the date grants can be made under the
selection procedure in §§ 100a.217 and
100a.218; or

(b)(1) The project was reviewed by a group
of experts under the preceeding competition
of the program;

(2) The group of experts rated the project
high enough to deserve selection under
§ 100a.218; and

(3) The proposed project was not selected
for a grant because the application was
mishandled by the Education Division.

(20 U.S.C. 1221e-3(a)(1))
(Sources: OF 111-2.13.1A; 111-2.13.2A intro.)

§ 100a.220 Procedures the Education
Division uses under § 100a.219(a).

If the special circumstances of
§ 100a.219(a) appear to exist for an
application, the appropriate official of the
Education Division uses the following
procedures:

{a) The official assembles a board to
review the application.

(b) The board consists of—

(1) A program officer of the program under
which the applicant wants a grant;

(2) An HEW grants officer; and

(3) An HEW employee who is not a

am officer of the program but who is
well qualified to review the application,

(c) The board reviews the application to
decide if—

(1) The special circumstances under
§ 100a.219(a) are satisfied;

(2) The proposed project rates high enough,
based on the selection criteria that apply to
the program, to deserve selection; and

(3) If the proposed project is selected, it
will not have an adverse impact on the
budget of the program.

(d) The board forwards the results of its
review to the appropriate official of the
Education Division.

(e) The appropriate official of the
Education Division may select the proposed



Federal Register / Vol. 44, No. 228 / Monday, November 26, 1979 / Rules and Regulations

67413

project if each of the conditions in paragraph
(c) of this section are satisfied.

(f) If the official does not select the project,
the applicant may submit its application
under the procedures in Subpart C.

(20 U.S.C. 1221e-3(a)(1))
(Source: OE I11-2.13.1B-f)

§ 100a.221 Procedures the Education
Division Uses Under § 100a.219(b).

If the special circumstances of
§ 100a.219(b) appear to exist for an
application, the appropriate official of the
Education Division may select the project if—

(a) The official has documentary evidence
that the special circumstances of
§ 100a.219(b) exist;

(b) The official has a statement that
explains the circumstances of the
mishandling; and

(c) The appropriate program officer
recommends that the project be selected.

(20 U.S.C. 1221e-3(a)(1))
(Source: OE III-213.2A1-4, B-D)

Procedures To Make a Grant

§ 100a.230 How the Education Division
makes a grant: purpose of §§ 100a.231~
100.236.

If the appropriate official of the Education
Division selects a project under §§ 100a.218,
100a.220, or 100a.221, the official follows the
procedures in §§ 100a.231-100a.236 to set the
amount and determine the conditions of a
grant.

(20 U.S.C. 1221e-3(a)(1))

§ 100a.231 Additional budget information.

After selecting a project for funding, the
appropriate official of the Education Division
may ask the applicant to submit additional
budget information.

(20 U.S.C. 1221e-3(a)(1))
(Source: 115.13)

§100a.232 The cost analysis; basis for
grant amount.

(a) Before the appropriate official of the
Education Division sets the amount of a
grant, the official does a cost analysis of the
project. The official—

(1) Verifies the cost data in the detailed
budget for the project,

(2) Evaluates specific elements of costs;
and

(3) Examines costs to determine if they are
necessary, reasonable, and allowable under
applicable statutes and regulations.

(b) The official uses the cost analysis as a
basis for determining the amount of the grant
to the applicant. The cost analysis shows
whether the applicant can achieve the
objectives of the project with reasonable
efficiency and economy under the budget in
the application.

(20 US.C. 1221e-3(a)(1))

§100a.233 Setting the amount of the
grant.

The appropriate official of the Education
Division may fund up to 100 percent of the
allowable costs in the budget. In deciding
what percent of the allowable costs to fund,
the official considers—

(a) Matching or cost sharing requirements
that apply; and

(b) Any other financial resources available
to the applicant.

(20 U.S.C. 1221e-3(a)(1))
(Sources: 100a.50; 158.65a(c))

§ 1002.234 The conditions of the grant.

The appropriate official of the Education
Division makes a grant to an applicant only
after determining—

{a) The approved costs; and

(b) Any special conditions.

(20 U.S.C. 1221e-3(a)(1))

§ 100a.235 The notification of grant
award. y

{a) To make a grant, the appropriate
official issues a notification of grant award
and sends it to the grantee.

(b) The notification of grant award sets the
amount of the grant and gives other
information about the grant.

{20 U.S.C. 1221e-3(a)(1))

§ 100a.236 Effect of the grant.

The grant obligates both the Federal
Government and the grantee to the
requirements that apply to the grant,

(20 U.S.C. 1221e-3(a)(1))
Approval of Multi-Year Projects

§ 100a.250 Project period can be longer
than one year.

(a) The appropriate official of the
Education Division generally approves a
project period of not more than 12 months.

(b) If an applicant cannot achieve the
objectives of the project in 12 months, the
official may approve a project period of up to
60 months.

(20 US.C. 1221e-3(a)(1))

(Sources: 105.209; 113.8(a); 121.5(b); 123.04(b);
136.10(a)+(c); 146.17(a); 146.27(a); 160a.17;
160c.5(a); 160d.9(a) + (b); 160d.17(a)+ (b);
160e.5(b) + (c); 160f.5(a)+ (c); 160g.4; 162.17(c);
162.44(c); 162.55(c);162.63(c); 164.06 (1st sent.);
172.30; 179.27(a) + (b); 180.20(c); 180.39(b);
180.57(b); 180.65(b); 182.34(b) (3rd
sent.)+(c)(1); 191.34: 191.46; 197.7(a)+(b);
198.8(a); 105.107; 105.302(b); 105.433; 113.2(b)
(1st + 2nd sents.); 121.5(a) (1st sent.);
127.5(d); 132.13; 162.17(a); 162.44(a); 162.55(a);
162.63(a); 169.27; 182.34(a); 187.6(a) + (b);
187.78; 188.11(a) + (b); 187.7(a) (2nd clause))

§ 100a.251 The budget period.

(a) The appropriate official of the
Education Division usually approves a budget
period of not mpore than 12 months, even if
the project has a multi-year project period.

(b) If the official approves a multi-year
project period, the official—

(1) Makes a grant to the project for the
initial budget period; and

(2) Indicates his or her intention to make
continuation awards to fund the remainder of
the project period.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 113.8(a); 121.5(b); 136.10(c) (2nd
sent., 2nd clause); 146.17(b); 146.27(b);
160a.17; 160c.5(a); 160d.9(a) + (b); 169d.17(b);
160e.5(c); 160£.5(c) (2nd clause); 160g.4;
162.44(c); 162.55(c); 162.63(c); 172.30; 182.34(b)

(93rd sent.); 180.20(c}); 180.39(b); 180.57(b);
180.65(b); 187.6(b); 191,29(a)(5); 191.46)

Continuation Awards and Extension of a
Project

§ 100a.253 Continuation of a multi-year
project after the first budget period.

(a) The appropriate official of the
Education Division may make a continuation
award for a budget period after the first
budget period of an approved multi-year
project if—

(1) The Congress has appropriated
sufficient funds under the program;

(2) The official is satisfied that the grantee
will satisfactorily complete the budget period
that is about to end;

(3) The grantee has submitted every report
that it must submit before the date of the
continuation award; and

(4) Continuation of the project is in the best
interest of the Federal Government.

(b) A grantee that is in the final budget
period of a project period may seek continued
assistance for the project under the
procedures for selecting new projects. (See
Subpart C.)

(20 U.S.C, 1221e-3(a)(1))

(Sources: 105.209; 105.308; 105.438; 113.8(a);
121h.4(b); 121.89(b); 121i.119(b); 123.04(d};
123.15(b); 136.10(c)(d) + (e); 157.6(a) + (b);
158.13(a); 158.52; 159.7(a) + (b); 160.4(c);
160a.17(b); 160¢.5(a); 160d.9(a); 160d.17(b);
160e.5(c); 160f.5(c); 160g.4; 162.44 (c)(d)+(e);
162.55(c)(d)+ (e); 162.63(c)(d)+(e); 172.30;
172.150(c); 180.20(c); 180.39(b); 180.57(b);
180.65(b); 182.34(b)(3rd sent.); 187.6(c});
188.11(c) -+ (d); 191.34; 191.46; 198.8(d))

§ 100a.254 Extension of a project period.

The appropriate official of the Education
Division may extend a project period if:

(a) Special or unusual circumstances exist
that delay completion of the project;

(b) The grantee provides the official with a
written request or the extension;

(c) The grantee requests the extension at
least 45 days before the end of the project
period;

(d) The grantee states the reason that it
needs the extension;

(e) The extension does not violate any
statute or regulation; and

(f) The extension does not involve the
obligation of additional Federal funds.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 100a.54(a)(2nd sent.) and (b); 100~
100d App. A para. 2(b); 164.06 (3rd +4th
sents,); 1405.9(a)(2nd sent.)+ (b))

Miscellaneous

§ 100a.260 Allotments and reallotments.

(a) Under some of the programs listed in
§ 100a.1, the appropriate official of the
Education Division allots funds under a
statutory or regulatory formula.

(b) If the official determines that a grantee
does not need all of the funds that are alloted
under one of these programs, the official
reallots the unneeded funds among grantees
in the same way that the official reallots
funds among states under §§ 100b.230-
100b.235.

(20 U.S.C. 1221e-3(a)(1))
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(Sources: 119.9(a), (b); 129.20; 186.25(b);
192.3(b), (c), (d))

Subpart E—What Conditions Must Be Met
by a Grantee?

Nondiscrimination

§ 100a.500 Federal statutes and
regulations on nondiscrimination.

Each grantee shall comply with the

_following statutes and regulations:

Subject

Statute Regulations

Discrimination on the basis of race, color, or na- Title VI of the Civil Rights Act of 1964 (42 U.S.C. 45 CFR Part 80.

tional origin.
Discrimination on the Bass of Sex.....

2000d through 2000d-4).
.. Title IX of the Education Amendments of 1872 (20 45 CFR Part 86.
U.S.C, 1681-1683).

Discrimination on the basis of handiCap ... Section 504 of the Rehabiltation Act of 1973 (29 45 CFR Part 84,
U.S.C. 794).
Discrimination on the basis of 8ge............rmwn The Age Discrimination Act (42 U.S.C. 6101 ef seq.) .. 45 CFR Part 90.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 100a.160; 100a.262; 112.17; 113.19;
114.63(c)(1)(ix): 114.63(c)(2(x); 115.16; 158.85;
1601.3(d)(3); 171 App. Sec. 2.2(a); 189.4)

Project Staff

§ 100a.510 Use of a project director.

(a) This section applies to each grantee that
uses a project director to administer its
project,

{b) The grantee shall insure that its project
director has—

(1) Appropriate professional qualifications,
experience, and administrative skills; and

(2) A clear commitment to the objectives of
the project.

(c) The grantee shall give its project
director sufficient authority to conduct the
project effectively and to spend project funds.
(20 U.S.C. 1221e-3(a)(1))

(Sources: 155.5(e)(3) + (4); 155.9(a)(3) +(4);
157.7(b)(6); 159.9(b)(6))

§100a.511 Waiver of requirement for a
full-time project director.

(a) The appropriate official of the
Education Division may waive a program
regulation that requires a full-time project
director if:

(1) The project will not be adversely
affected by the waiver; and

(2)(i) The project director is needed to
coordinate two or more related projects; or

(ii) The project director must teach a
minimum number of hours to retain faculty
status.

(b) The waiver either permits the grantee—

(1) To use & part-time project director; or

(2) Not to use any project director.

{c)(1) An applicant grantee may request the
waiver.

{2) The request must be in writing and must
demonstrate that a waiver is appropriate
under this section.

(8) The appropriate official of the
Education Division gives a waiver of a
program regulation in writing. The waiver is
effective on the date the official signs the
waiver.

(20 U.S.C. 1221e-3(a)(1))

(Cross reference: Changes in key people in a
research project—See § 74.103(c) of this title)

(Sources: 155.9(a)(3); 157.7(b)(6): 159.9(b)(6))

§ 100a.515 Qualifications of project staff.

A grantee shall operate its project with a
staff that is adequate in education,
experience, and number to achieve the
objectives of the project.

(20 U.5.C. 1221e-3(a)(1))

(Sources: 155.5(d){4); 157.7(b)(7); 159.9(b)(7))

§ 100a.516 Inservice training for project
staff.

A grantee shall provide any necessary
preservice and inservice training for its
project staff.

(20 US.C. 1221e-3(a)(1))
(Sources: 157.7(b)(8); 159.9(b)(8))

§ 100a.517 Use of consultants.

{a) Subject to federal statutes and
regulations, a grantee shall use its general
policies and practices when it hires, uses, and
pays a consultant as part of the project staff.

(b) The grantee may not use its grant to pay
a consultant unless:

{1) There is a need in the project for the
services of that consultant; and

(2) The grantee cannot meet that need by
hiring an employee rather than a consultant,

(20 U.S.C. 1221e-3(a)(1))

§ 100a.518 Compensation of
consultants—employees of institutions of
higher education.

If an institution of higher education
receives a grant for research or for
educational services, it may pay a
consultant's fee to one of its employees only
in unusual circumstances and only if—

(a) The work performed by the consultant
is in addition to his or her regular
departmental load; and

(b)(1) The consultation is across
departmental lines; or

(2) The consultation involves a separate or
remote operation.

(20 U.S.C. 1221e-3(a)(1))

(Source: 100-100d App. A para. 20c; HEW
GAM Ch. 1-45)

§ 100a.519 Changes in key staff members.
A grantee shall comply with § 74.103(c)(2)

of this title (replacement or lesser

involvement of any key project staff),

whether or not the grant is for research.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 100a.260; 100-100d App. A para. 23)

§ 100a2.520 Minimum wage rates.

The grantee shall pay a project staff
member not less than any minimum wage
required under Federal law.

(20 U.S.C 1221e-3(a)(1))

(Sources: 155.12(b), 157.12(b), 158.68;
159.12(b))

§ 100a.521 Dual compensation of staff,

A grantee may not use its grant to pay a
project staff member for time or work for
which that staff member is compensated from
some other source of funds.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 100a.261; 100-100d App. A para, 17;
1410.15)

Conflict of Interest

§ 100a.524 Confiict of interest: Purpose of
§ 100a.525.

(a) The conflict of interest regulations of
the Education Division that apply to a grant
are in § 100a.525.

{b) These conflict of interest regulations do
not apply to a "government" as defined in
§ 74.3 of this title.

Note.—A government must provide a
conflict of interest assurance under the
standard application required by Subpart N
of Part 74.

(c) The regulations in § 100a.525 do not
apply to a grantee's procurement contracts.
The conflict of interest regulations that cover
those procurement contracts are in Part 74 of
this title.

(20 U.S.C. 1221e-3(a)(1))

§ 100a.525 Conflict of interest—
participation in a project.

(a) A grantee may not permit a person to
participate in an administrative decision
regarding a project if:

(1) The decision is likely to benefit that
person or a member of his or her immediate
family; and

(2) The person—

(i) Is a public official; or

(ii) Has a family or business relationship
with the grantee.

(b) A grantee may not permit any person
participating in the project to use his or her
position for a purpose that is—or gives the
appearance of being—motivated by a desire
for a private gain for that person or for
others.

(20 U.S.C. 1221e-3(a)(1))
(Sources: 100a.250; 187.82(a); 1410.14)

Allowable Costs

§ 1002530 General cost principles.

The general principles to be used in
determining costs applicable to grants and
cost-type contracts under grants are
reti'erenced in Subpart Q of Part 74 of this
title.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 100a.80-100a.84; 100-100d App. A
para. 4b and 8; 100-100d Apps. B, C and D;
119.6; 136.08(b); 155.14; 157.14; 159.14;
160b.7(a)(1); 160c.36(a); 160f.15(a)(1);
162.18(b); 162.64; 164.05(a); 189.34(b);
191.35(a); 197.8(a)(6); 198.4(a)(2))
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§100a.531 Limit on total cost of a project.

A grantee shall insure that the total cost to
the Federal Government is not more than the
amount set forth in the notification of grant
award.

(20 U.S.C. 1221e-3(a)(1))
(Sources: 100a.51; 100-100d App. A para. 3a;
153.14(a)(1st sent.); 160¢.10(b); 189.34)

§100a.532 Use of funds for religion
prohibited.

(a) A grantee may not use its grant to pay
for any of the following:

(1) Religious worship, instruction, or
proselytization;

(2) Equipment or supplies to be used for
any of those activities;

(3) Construction, remodeling, repair,
operation, or maintenance of any facility or
part of a facility to be used for any of those
activities; or

(4) An activity of a school or department of
divinity.

(b) As used in this section, “school or
department of divinity” means an institution
or a component of an institution whose
program is specifically for the education of
students to—

(1) Prepare them to enter into a religious
vocation; or

(2) Prepare them to teach theological
subjects.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 112.11; 113.14; 123,13(e); ‘
131.4(a) + (b); 136.08(c); 158.66; 169.5; 171 App.
Sec. 4.2(c); 173.16; 179.25(c); 182.18(b);
185.13(f); 187.4; 189.21(b)(3); 194.7(c))

§100a.533 Acquisition of real property;
construction.

A grantee may not use its grant for
acquisition of real property or for
construction unless specifically permitted by
the authorizing statute or implementing
regulations for the program.

(20 U.S.C 1221e-3(a)(1))

(Sources: 184.23(b); 185.72(d); 185.92-1;
185.103(b)(3))

§100a.534 Foreign travel.

A grantee may not use its grant for foreign
travel unles approved in advance by the
appropriate official of the Education Division.
The term “foreign travel” does not include
travel between the United States, Puerto
Rico, and the U.S. Virgin Islands.

(20 U.S.C. 1221e-3(a)(1))
(Source: 100-100d App. A para. 13)

§ 100a.535 Training grants—automatic
increases for additional dependents.

The appropriate official increases an
educational training grant to cover the cost of
additional dependents not specified in the
notification of grant award if—

(a) Allowances for those dependents are
authorized by the program statute and are
allowable under the grant; and

(b) Appropriations are available to cover
the cost.

(20 U.S.C. 1221e-3(a)(1))
(Source: 100-100d App. A para. 3c)

Indirect Cost Rates

§100a.560 General indirect cost rates;
exceptions.

(a) Appendices C-F to Part 74 of this title
describe the differences between direct and
indirect costs and include the principles for
determining the general indirect cost rate that
a grantee may use for grants under most
programs.

(b) Sections 100a.562-100a.568 provide
restrictions on indirect cost rates under
certain programs.

(20 US.C. 1221e-3(a)(1))

§ 100a.561 Approval of indirect cost rates.

(a) The appropriate official of the
Educat‘i,on Division approves an indirect cost
rate for a grantee other than a local
educational agency.

(b) Each State educational agency, on the
basis of a plan approved by the
Commissioner, shall approve an indirect cost
rate for each local educational agency that
requests it to do so.

(c) Each indirect cost rate for a grantes
must be approved annually.

(20 U.S.C. 1221e-3(a)(1))
(Source: 100c.2(a)+(b))

§ 100a.562 Indirect cost rates for
educational training projects.

(a) The appropriate official of the
Education Division may approve an indirect
cost rdte for an educational training project
at the lesser of—

(1) The actual indirect cost rate of the
grantee; or

(2) Eight percent of the total direct costs of
the project.

(b) This section does not apply to—

(1) A State (as defined in § 74.3 of this
title); or

(2) A local government (as defined in § 74.3 .

of this title).

(20 U.S.C. 1221e-3(a)(1))

(Sources: 100-100d App. A para 4¢; 155.11(c);
157.11(c); 159.11(c); 160c.36(a); 160£.15(d))

§ 100a.563 Restricted Indirect cost rate—
programs covered.

Sections 100a.564-100a.568 apply to each
program that has a statutory requirement not
to supplant Federal funds, including the
following:

Program
Bilingual Education

Authorizing statute

Title VII of the
Elementary and
Secondary Education
Act

Follow Through Program  Sections 551-554 of the

Community Services
Act of 1974

Title III of Public Law
81-874

Indian Elementary and
Secondary School
Assistance (Part A)

Strengthening Developing  Title III of the Higher
Institutes Program Education Act

(20 U.S.C. 1221e-3(a)(1))

(Source: 100c.1)

§ 100a.564 Restricted indirect cost rate—
formula.

(2) An indirect cost rate for a grant under a
program covered by § 100a.563 is determined
with the following formula:

Indirect cost rate=(Administrative
charges + Fixed charges) —(Other
expenditures).

(b) Administrative charges, fixed charges,
and other expenditures must be determined
under §§ 100a,565-100a.567.

(20 U.S.C. 1221e-3(a)(1))
(Source: 100¢.2(c))
§ 100a.565 Administrative charge.

{a) As used in § 100a.564, “administrative
charge” means the cost of an activity that is
for the direction and control of the grantee's
affairs that are organization-wide. An
activity is not organization-wide if it is
limited to one activity, component of the
grantee, subject, phase of operations, or other
single responsibility.

(b) The term includes a service function,
such as accounting, payroll, or personnel, that
is normally at the grantee’s level even if the
function is physically located elsewhere for
convenience or better management.

- (c) The term does not include expenditures
or:

(1) The governing body of the grantee;

(2) Compensation of the chief
administrative officer of the grantee;

{3) Compensation of the chief
administrative officer of each of the
components of the grantee; and

(4) Operation of the immediate offices of
these officers.

{20 U.S.C. 1221e-3(a)(1))
(Source: 100c.2(d))

§ 100a.566 Fixed charges.

As used in § 100a.564, “fixed charges” only
include contributions of the grantee to:

(a) Retirement, including State, county, or
local retirement funds, social security, and
pension payments; and

(b) Property, employee, and liability
insurance,

(20 U.S.C. 1221e-3(a)(1))

(Source: 100c.2(e))

§ 100a.567 Other expenditures.

(a) As used in § 100a.564, “other
expenditures” means the grantee’s total
expenditures for its Federal and non-Federal
activities in the most recent year for which
data are available.

(b) The term does not include:

(1) Administrative charges determined
under § 100a.565;

(2) Fixed charges determined under
§ 100a.568;

(3) Capital outlay;

{4) Debt service;

(5) Fines and penalties;

(6) Contingencies; and

(7) Election expenses.

(20 U.S.C. 1221e-3{a)(1))

(Source: 100c.2(c))

§ 100a.568 Using the restricted indirect
cost rate.

(a) Under the programs referenced in
§ 100a.563, the maximum amount of indirect

- costs under a grant is determined under the

following formula:

Indirect costs=(Indirect cost rate) X (Total
direct costs of the grant minus any costs
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for capital outlay, debt service, or
election expenses).

(b) If a grantee uses an indirect cost rate,
the administrative and fixed charges covered
by that rate must be excluded from the direct
costs it charges to the grant,

(20 U.S.C. 1221e-3(a)(1))
(Source; 100c.2(f) +(g))

Coordination

§ 100a.580 Coordination with other
activities.

(a) A grantee shall, to the extent possible,
coordinate its project, with other activities
that serve similar purposes.

(b) The grantee shall continue this
coordination during the entire project period.
(20 U.S.C. 1221e-3(a)(1))

(Source: 100a.275)

§ 100a.581 Methods of coordination.

Depending on the objectives and
requirements of a project, coordination could
include one or more of the following:

(a) Planning the project with organizations
and individuals who have similar objectives
or concerns,

(b) Sharing information, facilities, staff,
services, or other resources.

(c) Using the grant funds so as not to
duplicate or counteract the effects of funds
made available under other programs.

{d) Using the grant funds to increase the
impact of funds made available under other
programs.

(20 US.C. 1221e-3(a)(1))
Evaluation

§ 1002.590 Evaluation by the grantee.

A grantee shall evaluate at least annually:

(a) The grantee’s progress in achieving the
objectives set forth in its approved
application;

(b) The effectiveness of the project in
meeting the purposes of the program; and

(c) The effect of the project on persons
being served by the project, including persons
who are members of groups that have been
traditionally underrepresented, such as
members of racial or ethnic minority groups,
women, handicapped persons, and the
elderly.
(20 U.S.C. 1221e-3(a)(1))
(Sources: 100a.276; 121b.11(b) (2nd sent.);
121b.13(a); 121¢.34(b); 121e.5; 123.23(a)(5);
127.8(d); 155.9(a)(5); 160b.53(f); 178a.4(c)(5);
187.81(d))

§ 100a.591 Federal evaluation—
cooperation by a grantee.

A grantee shall cooperate in any evaluation
of the program by the Secretary or the
appropriate official of the Education Division.
(20 U.S.C. 1226c¢, 1231a)

(Sources: 123.14(b)(7)(i); 123.24(b)(7)(i):
123.53(b)(2)(i); 158.3(b); 160b.3(b)(7)(ii);
160c.14(g); 160¢.15(g); 160c.31(d); 160£.8(g);
162.38(b); 162.40(a)(3); 185.13(d); 187.81(d)(2))

§ 100a.592 Federal evaluation—satisfying
requirement for grantee evaluation.

If a grantee cooperates in a Federal
evaluation of a program, the appropriate

official of the Education Division may
determine that the grantee meets the
evaluation requirements of the program,
including § 100a.590.

(20 U.S.C. 1226¢, 1231a)

Construction

§ 100a2.600 Use of a grant for
construction—purpose of §§ 100a.601-
100a.615.

Sections 100a.601-100a.615 apply to:

(a) An applicant if it requests funds for
construction; and '

(b) A grantee if its grant includes funds for
construction.

(20 U.S.C. 1221e-3(a)(1))
(Sources: 100a.155; 105.507; 1422.1(a) +(d))

§ 100a.601 Applicant's assessment of
environmental impact.

The applicant shall provide the HEW
regional office with its assessment of the
impact of the project on the quality of the
environment in accordance with section
102(2)(c) of the National Environmental
Policy Act of 1969 and Executive Order No.
11514 (34 FR 4247).

(42 U.S.C. 4332(2)(c).)
(Sources: 100a.185; 1422.7)

§ 100a.602 Preservation of historic sites
must be described in the application.

(a) The applicant shall describe in its
application the project's relationship to and
probable effect on any district, site, building,
structure, or object that is included in the
National Register of Historic Preservation of
the National Park Service.

(b) In deciding whether to make a grant,
the appropriate official of the Education
Division considers:

(1) The information provided by the
apglicant under paragraph (a) of this section;
an

(2) Any comments by the advisory council
on historic preservation.

(16 U.S.C. 470f)
(Sources: 100a.186; 1422.41)

§ 100a.603 Grantee's title to site.

The grantee must have or get a full title or
other interest in the site, including right of
access, thal is sufficient to insure the
grantee's undisturbed use and possession of
the facilities for not less than the useful life of
the facilities or 50 years, whichever is longer.
(20 U.S.C. 1221e-3(a)(1))

(Sources: 100a.161; 170.53(a); 1422.3)

§ 100a.604 Availability of cost-sharing
funds.

(a) The grantee shall insure that sufficient
funds are available to meet any non-Federal
share of the cost of constructing the facility.
(20 U.S.C. 1221e~3(a)(1))

{Sources: 100a.171; 1422.15)

§ 100a.605 Beginning the construction.

(a) The grantee shall begin work on the
project within a reasonable time after the
grant is made.

(b) The grantee shall get approval by the
appropriate official of the Education Division
of the final working drawings and

specifications before the construction is
advertised or placed on the market for
bidding. -

(20 U.S.C. 1221e-3(a)(1))

(Sources: 100a.158; 100a.159(a); 1422.13;
1422.35)

§ 100a.606 Completing the construction.

(a) The grantee shall complete the project
within a reasonable time.

(b) The grantee shall complete the
construction in accordance with the
application and approved drawings and
specifications.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 100a.158; 100a.159(b); 1422.13;
1422.35)

§ 100a.607 General considerations in
designing facilities and carrying out
construction.

(a) The grantee shall insure that the
construction is—

(1) Functional;

(2) Economical; and

(3) Not elaborate in design or extravagant
in the use of materials, compared with
facilities of a similar type constructed in the
State or other applicable geographic area.

(b) The grantee, shall, in developing plans
for the facilities, consider excellence of
architecture and design, and inclusion of
works of art. The grantee may not spend
more than 1 percent of the cost of the project
on inclusion of works of art.

(20 U.S.C. 1221e-3(a)(1))
(Sources: 100a.157; 112.2(h); 1422.1(c); ESEA
section 502(b)(c))

§ 100a.608 Areas In the facilities for
cultural activities.

The grantee shall make reasonable
provision, consistent with the other uses to
be made of the facilities, for areas in the
facilities which are adaptable for artistic and
other cultural activities.

(20 U.S.C. 1221e-3(a)(1))
(Sources; 100a.173; 1422.11)

§ 100a.609 Comply with safety and health
standards.

In planning for and designing facilities the
grantee shall observe nationally recognized
safety and health standards and codes,
including:

(a) National Fire Protection Association
standards;

(b) Standards under the Occupational
Safety and Health Act of 1970 (Pub. L. 91~
576); and

(c) State and local codes, to the extent that
they are more stringent.

(29 U.S.C. 651)
(Sources: 100a.,184; 1422.5)

§ 100a.610 Access by the handicapped.

Each grantee shall comply with the Federal
regulations on access by the handicapped
that apply to construction and alteration of
facilities. These regulations are—

(a) For residential facilities—24 CFR Part
40; and

(b) For non-residential facilities—41 CFR
Subpart 101-19.6.

(20 U.S.C. 1221e-3(a)(1))
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(Sources: 100a.189; 105.503(e); 1422.33)

§100a.611 Avoldance of flood hazards.

In planning the construction, the grantee
shall, in accordance with the provisions of
Executive Order No. 11988 of February 10,
1978 (43 FR 8030) and such rules and
regulations as may be issued by the Secretary
to carry out those provisions—

(a) Evaluate flood hazards in connection
with the construction; and

(b) As far as practicable, avoid
uneconomic, hazardous, or unnecessary use
of flood plains in connection with its
construction.

(E.O. No. 11296.)

(Sources: 100a.190; 112.2(e)(2); 1422.37)

§100a.612 Supervision and Inspection by
the grantee.

The grantee shall maintain competent
architectural engineering supervision and
inspection at the construction site to insure
that the work conforms to the approved
drawings and specifications.

(20 U.S.C. 1221e-3(a)(1))
(Sources: 100a.172; 1422.25)

§ 100a.613 Relocation assistance by the
grantee,

The grantee is subject to the regulations on
relocation assistance and real property
acquisition in part 15 of this title.

(20 U.S.C. 1221e-3(a)(1))
(Sources: 100a.191; 1422.39)

§100a.614 Grantee must have operational
funds.

The grantee shall insure that sufficient
funds will be available when construction is
completed for effective operation and
maintenance of the facility.

(20 U.8.C. 1221e-3(a)(1))

(Sources: 100a.171; 1422.15)

§100a.615 Operation and maintenance by
the grantee.

The grantee shall operate and maintain the
facilities in accordance with applicable
Federal, State, and local requirements for the
operation and maintenance of those facilities.
(20 U.S.C. 1221e-3(a)(1))

(Sources: 100a.170; 1422.31)

Equipment and Supplies

§ 100a.618 Charges for use of equipment
or supplies.

A grantee may not charge students or
school personnel for the ordinary use of
equipment or supplies purchased with grant
funds.

(20 U.S.C. 1221e-3(a)(1))

(Source: 134.82)
Publications and Copyrights

§ 100a.620 General conditions on
publication.

(a) Content of materials. Subject to any
specific requirements that apply to its grant, a
grantee may decide the format and content of
project materials that it publishes or arranges
to have published. However, the grantee shall
avoid race stereotype or sex bias in project
materials, as used in this section—

(1) “Race stereotype" means an assumption
that members of a racial group share common
abilities, interests, values, or roles because
they are members of that group; and

(2) “Sex bias" means an attitude that
supports structuring the educational
development of boys and girls differently on
any basis other than physiological
differences.

(b) Required statement. The grantee shall
insure that any publication that contains
project materials also contains the following
statements:

*The contents of this (insert type of
publication: e.g., book, report, film) were
developed with financial assistance from the
(insert name of agency in the Education
Division that provided the grant), Department
of Health, Education, and Welfare. However,
those contents do not necessarily represent
the position or policy of that agency and a
reader should not infer endorsement by the
Federal Government.”

(20 U.S.C. 1221e-3(a)(1))

§ 100a.621 Copyright policy for grantees
and contractors.

(a) A grantee may copyright project
materials in accordance with Part 74 of this
title.

[b) A contractor may not copyright any
project materials developed under the
contract unless specifically permitted in the
contract.

(20 U.S.C. 1221e-3(a)(1))

§ 100a.622 Definition of “project
materials.”

As used in § 100a.620 “project materials”
means copyrightable work developed with
funds from a grant or contract of the
Education Division.

(20 U.S.C. 1221e-3(a)(1))
Inventions and Patents

§ 100a.625 Invention and patent policy.

Grantees and contractors are subject to the
HEW policy regarding inventions and patents
in 45 CFR Parts 6 and 8.

§ 100a.626 Show federal support; give
papers to vest title.

(a) Any patent application filed by the
grantee for an invention made under a grant
shall include the following statement in the
first paragraph:

“The invention described in this
application was made under a grant from the
(insert name of agency in the Education
Division that gave the grant), Department of
Health, Education, and Welfare."

(b) On request, the grantee shall furnish
HEW with executed instruments prepared by
the Federal Government, and other papers
that may be necessary, to vest in the Federal
Government the rights reserved to it in
accordance with a determination made in
accordance with Part 8 of this title. These
instruments and papers enable the
Government to apply for and prosecute a
patent application, in any country, to cover
each invention for which the Federal
Government has the right to file an
application.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 100-100d App. A para. 12; 1409.5;
1415.17)

Other Requirements for Certain Projects

§ 1002.680 Participation of children
enrolled in private schools. i

If the authorizing statute for a program
requires that a grantee must provide an
opportunity for participation by children
enrolled in private schools, the grantee shall
provide that opportunity in accordance with
the requirements that apply to subgrantees
under §§ 100b.650-100b.663 of this title.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 123.16(d); 158.29; 158.30; -
160b.25(b) + (c); 162.12(c)(2)(i)(C) +{c)2)(ii)(B):
162.40(b)(2)(ix); 185.42(a)+ [b)(2) + [e] —[h);
185.95-8)

§ 100a.681 Indian Self-Determination and
Education Assistance Act.

. The Indian preference provisions of Section
7(b) of the Indian Self-Determination and
Education Assistance Act (25 U.S.C. 450¢)

apply to the following programs:

(a) Vocational education—The contract
program for Indian Tribes and Indian
Organizations (see Subpart 2 of Part 105 of
this title).

(b) The Indian Education Act (Part B) (See
Part 187 of this title).

(c) The Indian Education Act (Part C) (See
Part 188 of this title).

(25 U.S.C. 450e(b))
(Sources: 105.202; 187.3; 188.4)

§ 100a.682 Protection of human research
subjects.

If a grantee uses a human subject in a
research project, the grantee shall protect the
person from physical, psychological, or
sociological harm.

(20 U.S.C. 1221e-3(a)(1))
(Source: 1410.2)

§ 100a.683 Treatment of animals.

If a grantee uses an animal in a project, the
grantee shall provide the animal with proper
care and humane treatment in accordance
with the Animal Welfare Act of 1970.

(Pub. L..89-544, as amended).

(Sources: 100a.270; 100-100d App. A para. 24;
1410.3)

§ 100a.684 Health or safety standards for
facilities.

A grantee shall comply with any Federal
health or safety requirements that apply to
the facilities that the grantee uses for the
project.

(20 U.S.C. 1221e-3(a)(1))
(Source: 100-11d App. A para. 16)

§ 100a.685 Day care services.

(a) If a grantee uses program funds to
provide day care services, the grantee shall
comply with the Federal Interagency Day
Care Regulations in Part 71 of this title.

(b) The appropriate official of the
Education Division may waive this
requirement by publication of a notice in the
Federal Register.

(20 U.S.C. 1221e-3(a)(1))
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Subpart F—What are the Administrative
Responsibllities of a Grantee?

General Administrative Responsibilities

§ 100a.700 Compliance with statutes,
regulations, and applications.

A grantee shall comply with applicable
statutes, regulations, and approved
applications, and shall use Federal funds in
accordance with those statutes, regulations,
and applications.

(20 U.S.C. 1221e-3(a)(1))

(Sources: 100~100d App. A para. 2a;
153.16(b)(2); 183.4(b)(3); 185.13(m); 1405.1)

§ 100a.701 The grantee administers or
supervises the project.
{a) A grantee shall directly administer or
supervise the administration of the project.
(b) The grantee may not transfer
responsibility to others, in whole or in part,
for using program funds or for carrying out of
project activities.
(20 U.S.C. 1221e-3(a)(1))
(Sources: 100a.18(a); 100a,30; 100-160d App.
A para. 15, 105.604(b); 105.624(a);
121¢.10(b)(5)-(c); 123.14(b)(1); 123.24(b)(1);
128.33(b)(1); 132.7(c); 148.16(a); 148.26(a);
160a.21(a); 160b.22(e); 160c.11(d)(2);
162.11(b)(4)(i)-(iii); 162.61(d)(1)~(3);
183.4(b)(1); 185.13(b); 186.12(a); 1400.5;
1403.5(a); 1414.1(b))

§ 100a.702 Fiscal control and fund
accounting procedures.

A grantee shall use fiscal control and fund
accounting procedures that insure proper
disbursement of and accounting for Federal
funds.

(20 U.S.C. 1221e-3(a)(1))

(Sources; 100-100d App. A para. 5a;
123.14(b)(3); 123.24(b)(3): 123.33(b)(3);
169.26(a)(15): 169.36{a)(12); 170.4; 171.7(a);
186.12(e); 192.4(i))

§100a.703 Obligation of funds during the
grant period.

A grantee may only use grant funds for
obligations it makes during the grant period.
(20 U.S.C. 1221e-3(a)(1))

§ 100a.707 When obligations are made.

The following table shows when a grantee
makes ebligations for various kinds of
property and services.

If the obligation is for—  Then the obligation is

made—
On the date the grantee
makes & binding
written commitment

(8) Acquisition of real or
personal property

to acquire the
property.
(b) Personal services by ~ When the services are
an employee of the performed.

grantee

(c) Personal services by a
contractor who is not
an employee of the
grantee

On the date the grantee
makes a binding
written commitment
to get the personal

services.
(d) Performance of work  On the date the grantee
other than personal makes a binding

written commitment

to get the work.
When the grantee

receives the services.

services
(e} Public utility services

(f) Travel When the grantee's
personnel take the
travel.

(8) Rental of real or When the grantee uses

personal property the property.

(h) A preaward cost that  On the date the grant

was properly approved was made.

by the appropriate
official of the Education
Division under the cost
principles in
Appendices C-F to Part
74 of this title.

(20 U.S.C. 1221e-3(a)(1))

(Source: 100a.55)
§ 1002.708 Prohibition of subgrants.

A grantee may not make a subgrant under
a program listed in 100a.1 unless specifically
authorized by statute,

(20 US.C. 1221e-3(a)(1))
(Sources: 160¢.11(d)(1); 162.61(d)(2))

Reports

§ 100a.720 Financial and performance
reports.

(a) This section applies to the reports
required under Subpart I (Financial reporting)
and ] (Performance reporting) or Part 74 of
this title.

(b) A grantee shall submit these reports
annually, unless the appropriate official of
the Education Division allows less frequent
reporting. However, a grantee of the National
Institute of Education shall submit these
reports quarterly.

{c) The appropriate official of the
Education Division may, under § 74.7 (Special
grant or subgrant conditions) or § 74.72(e)
(Grantee accounting systems), require a
grantee to report more frequently than
annually.

(20 US.C. 1221e-3(a)(1))
Records

§ 1002.730 Records related to grant
funds.

A GRANTEE SHALL KEEP RECORDS THAT FULLY
SHOW~—

(a) The amount of funds under the grant;

(b) How the grantee uses the funds;

(c) The total cost of the project;

(d) The share of that cost provided from
other sources; and

(e) Other records to facilitate an effective
audit.

(20 U.S.C. 1232f)

(Sources: 100a.477; 100-100d App. A para. 5a—
b; GEPA Section 437(a))

§ 100a.731 Records related to
compliance,

A grantee shall Keep records to show its
compliance with Federal statutes and
regulations that apply to the grant.

(20 U.S.C. 1221e-3(a)(1))

§100a.732 Records related to
performance.

(a) A grantee shall maintain records of
significant project experiences and results.

(b) The grantee shall use the records under
paragraph (a) to—

(1) Determine progress in accomplishing
project objectives; and

(2) Revise those objectives, if necessary.
(20 U.S.C. 1221e-3{a)(1))
(Source: 172.52)

(Cross-reference: Procedures for revising
objectives—See 45 CFR 74.103 (b) and (c))

§ 100a.733 Records related to State
approval of applications.

(a) This section applies to programs that
require State approval of applications.

(b) The State shall establish a complete
case file on each application it receives.

(c) The State shall keep a full record of—

(1) Any hearing related to an application;
and

(2) Any proceeding by which the State
establishes relative priorities or recommends
Federal shares for eligible projects.

(20 U.S.C. 1221e-3(a)(1))
(Sources: 170.5; 171.9)

§ 100a.734 Record retention period.

A grantee is subject to the requirements in
Subpart D of Part 74 of this title with respect
to records that it must keep. However,
Section 437(a) of the GEPA requires that a
grantee must keep records for five years after
the completion of the activity for which it
uses grant funds.

(20 U.S.C. 1232c)

(Sources: 100a.477(a); 100-100d App. A para.
be; 119.61; 170.5; 171.9; 192.12; GEPA Section
437(a))

Privacy

§ 100a.740 Protection of and accessibility
to student records.

Most records on present or past students
are subject to the requirements of Section 438
of GEPA and its implementing regulations
under Part 99 of this title. (Section 438 is the
Family Educational Rights and Privacy Act of
1974.)

(20 U.S.C. 1231g)
(Sources: 185.91-3(c); GEPA Section 438)

§ 100a.741 Protection of students’ privacy
In research and testing.

{a) Section 439(a) of GEPA provides that
parents or guardians of children who
participate in a research or experimentation
project funded by the Office of Education
must be given access to instructional material
used in that project; and

(b) A grantee shall comply with Section
439(b) of GEPA with respect to psychiatric or
psychological examination, testing, or
treatment of students as part of a project
funded by the Office of Education.

(20 U.S.C. 1232h)

(Source: GEPA Section 439)
Data Collection by a Grantee

§ 100a.750 Approval by the Education
Division.

A grantee does not have to get approval
from the Education Division for the use of a
data collection instrument unless—

(a) Approval is specifically required under
the grant; or

(b) Approval by OMB is required for some
other reason under OMB Circular A-40.

(20 U.S.C. 1221e-3(a)(1))
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(Sources: 100a.263{d)(1); 100-100d App. A
para. 21)
Note.—The OMB review will be replaced by
review by the Secretary under the
“paperwork control"” requirement in Pub. L.
95-561. Procedures for that review are being
developed separately and may be
incorporated in EDGAR at a later date. That
review will cover activities of all Federal
agencies whenever—

(a) The respondents are primarily .
educational agencies or institutions; and

(b) The purpose of these activities is to
request information needed for the
management of, or the formulation of policy
related to Federal education programs or
research or evaluation studies related to the
implementation of Federal education
programs.

§ 100a.751 Procedures if approval is
required.

If approval of a data collection instrument
is specifically required under a grant, or if
approval by the Office of Management and
Budget is required under OMB Circular A—40
for some other reason, the grantee shall
submit seven copies of each of the following
to the appropriate official of the Education
Division:

(a) The proposed data instrument.

(b) A completed Office of Management and
Budget Standard Form 83.

(c) The supporting statement required in
the “Instructions for Requesting OMB
Approval under the Federal Reports Act," as
set forth in Standard Form No. 83A.

(20 US.C. 1221e-3(a)(1))

(Source: 100a.263(d)(2))

§100a.752 Responsibility for data
collection.

Unless the Office of Management and
Budget approves a data collection instrument,
the grantee may not in any way represent or
imply that the data is being collected by or
for the Federal Government. This does not
preclude the grantee from acknowledging the
assistance it received under the grant.

(20 U.S.C. 1221e-3(a){1))
(Source: 100a.263(e))
§ 100a.753 Confidentiality of response.

In using data collection instruments, a
grantee shall provide for anonymity and
confidentiality of responses from individuals.
(20 U.S.C. 1221e-3(a)(1))

(Sources: 100a.263(c)(2); 1410.1)

§100a.754 Exception from coverage.

The regulations in §§ 100a.750—100a.753
do not apply to instruments that deal solely
with—

(a) Functions of technical proficiency, such
as scholastic aptitude, school achievement,
and vocational proficiency;

(b) Routine demographic information; or

(c) Routine institutional information.

(20 US.C. 1221e-3(a)(1))
(Source: 100a.263)

§ 100a.755 Definitions used in
§§ 100a.750-100a.753.

As used in §§ 100a.750-100a.753:

“Data collection instrument” means a
report form, application form, schedule,
questionnaire, or similar instrument for
getting answers to identical questions from
ten or more respondents.

“Respondent” is an individual or
organization from whom information is
collected either directly or indirectly.

(20 U.S.C. 1221e-3(a)(1))
(Source: 100a.263(a))

Subpart G—What Procedures Does the
Education Division Use to Get Compiiance?

§ 100a.900 Waiver of regulations
prohibited.

(a) No official, agent, or employee of HEW
may waive any regulation that applies to an
Education Division program, unless the
regulation specifically provides that it may be
waived.

(b) No act or failure to act by an official,
agent, or employee of HEW can affect the
right of the appropriate official of the
Education Division to enforce a regulation.
(43 Dec. Comp. Gen. 31 (1963)

(Source: 100a.483)

§ 1002.901 Suspension and termination.

(a) The appropriate official of the
Education Division uses the Department's
Grant Appeals board to resolve disputes
within the jurisdiction of that board. The
regulations governing the Grant Appeals
board are in Part 16 of this title (See 45 CFR
16.5 for jurisdiction of the board).

(b) The Commissioner may use the
Education Appeals Board to resolve disputes
that are not within the jurisdiction of the
Grant Appeals Board.

{c) The following regulations in Part 74 of
this title apply to suspension and termination
of a grant;

(1) Section 74.113 (Violation of terms).

(2) Section 74.114 (Suspension).

(3) Section 74.115 (Termination).

(4) The last sentence of § 74.73(c)
(Financial reporting after a termination).

(4) Section 74.112 (Amounts payable to the
Federal Government).

(20 U.S.C. 1221e-3(a)(1))

(Sources: 111.1; 111.2(b){c); 111.3; 111.4; 111.5;
111.6; 111.7; 111.8; 111.9; 111.10; 111.69(a)
(third sent.) and (b)-{h))

§ 1002.902 Informal procedures.

Although either the appropriate official of
the Education Division or the grantee may
request an informal meeting regarding a
proposed termination, the grantee is
considered, for purposes of § 16.5(b)(2) of this
title, to have exhausted Education Division
informal procedures when the grantee
receives the notice of termination.

(20 U.S.C. 1221e-3(a)(1))

(Source: 100a.495(g)(2))

§ 100a.903 Effective date of termination.

Termination is effective—

(a) On delivery to the grantee of the notice
of termination; or

(b) If the Grant Appeals Board takes
jurisdiction of the termination proceeding, on
final decision under § 16.10 of this title.

(20 U.S.C. 1221e-3(a)(1))

PART 100c—GENERAL

Sec,

100c.1 Definitions that apply to all
Education Division Programs,

100c.2 Records under the Freedom of
Information Act.

Authority: Sec. 408(a)(1) of Pub. L. 90-247,
as amended, 88 Stat. 559, 560 (20 U.S.C.
1221e-3(a)(1)), unless otherwise noted.

PART 100c—GENERAL

§ 100c.1 Definitions that apply to all
Education Division programs.

{a) Unless a statute or regulation provides
otherwise, the definitions in this section
apply to the regulations for—

(1) The Museum Services Program (Part 64
of this title):

(2) Programs of the Office of Education
(Parts 100-199 of this title);

{3) Programs of the National Institute of
Education (Parts 1400-1499 of this title); and

{4) Programs of the Office of the Assistant
Secretary for Education (Parts 164 and 1501
of this title).

(b) The following definitions in Part 74 of
this title apply to the regulations listed in
paragraph (a) of this section. The section of
Part 74 which contains the definition is given
in the parentheses.

Budget (74.104)

Contract (includes definition of
SUBCONTRACT) (74.3)

Equipment (74.132)

Federally recognized Indian tribal
government (74.3)

Grant (74.3)

Grantee (74.3)

HEW (74.3)

Local government (74.3)

Personal property (74.132)

Real property (74.132)

Recipient (74.3)

Subgrant (74.3)

Subgrantee (74.3)

Supplies (74.132)

(c) The following definitions also apply to
the regulations listed in paragraph (a) of this
section:

“Acquisition” means taking ownership of
property, receiving the property as a gift,
entering into a lease-purchase arrangement,
or leasing the property. The term includes
processing, delivery, and installation of
property.

(Sources: 134a.5; 117.20; 100.1; 131.2)

“Applicant” means a party requesting a
grant or subgrant under a program of the
Education Division.

(Sources: 100.1; 114.1(b); 115.3(b); 1400.1)

“Application” means a request for a grant
or subgrant under a program of the Education
Division.

(Sources: 100.1, 1400.1, 115.3(c), 114.4)

"Appropriate Official of the Education
Division™ means the official that has overall
administrative responsibility for an
Education Division program. For each
program, that offical is one of the following—

(a) The Assistant Secretary;

(b) The Commissioner;

(c) The Director of the National Institute of
Education; or
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(d) The Director of the Institute of Museum
Services,

“Assistant Secretary” means the Assistant
Secretary for Education of the Department of
Health, Education, and Welfare or an official
or employee of the Education Division to
whom the Assistant Secretary has delegated
authority. 2
(Source: 185.02(a))

“Award"” means an amount of funds that
the Education Division provides under a
grant or contract.

(Source: 1400.1)

“Budget Period” means an interval of time
into which a project period is divided for
budgetary purposes.

(Sources: HEW GAM 1-85; 100.1; 1400.1)

“Commissioner” means the U.S,
Commissioner of Education or an official or
employee of the Office of Education to whom
the Commissioner has delegated authority.
(Sources: 100.1; 105 App A; 100-100d App A
para. 1(2); 190.2(d); 116.2(b))

“De ent" means the U.S. Department
of Health, Education, and Welfare.

(Sources: 100-100d App A para. 1(b); 1400.1)

“EDGAR” means the Education Division
General Administrative Regulations (parts
1004, 100b, and 100c of this title).

“Director of the Institute of Museum
Services” means the Director of the Institute
of Museum Services or an officer or employee
of the Institute of Museum Services to whom
the Director has delegated authority.

“Director of the National Institute of
Education” means the Director of the
National Institute of Education or an officer
or employee of the National Institute of
Education to whom the Director has
delegated authority.

“Education Division” means the HEW
agency, headed by the Assistant Secretary,
that is composed of—

(a) The Office of the Assistant Secretary
(which includes the National Center for
Education Statistics);

(b) The Office of Education;

(c) The National Institute of Education; and

(d) The Institute of Museum Services.
(Source: GEPA Section 401)

“Elementary school” means a day or
residential school that provides elementary
education, as determined under State law.
(Sources: 160f.2; 191.12; 100.1; 116.2(b) App.
sec, 403) ~

“Facilities” means one or more structures
in one or more locations.

(Sources: 153.3; 1422.1(b); 100b.156)

“Fiscal year” means a period beginning on
October 1 and ending on the following
September 30.

(Source: 100.1; 1400.1; 1501.3)

“GEPA" means The General Education
Provisions Act.

“Grant period" means the period for which
funds have been awarded.

(Sources: HEW GAM 1-85; 100-100d App A
para. 1(h); 1400.1; 100.1)

“Local educational agency” means:

(a) A public board of education or other
public authority legally constituted within a
State for either administrative control or

direction of, or to perform service functions
for public elementary or secondary schools
in—

(1) A city, county, township, school district,
or other political subdivision of a State; or

(2) Such combination of school districts or
counties as a State recognizes as an
administrative agency for its public
elementary or secondary schools; or

(b) Any other public institution or agency
that has administrative control and direction
of a public elementary or secondary schools.
(Sources: 129.1(j); 127.1(j): 121.2; 121a.8; 160£.2;
116.2(b); 181.2; 141.1; 104 App A; 197.2;
123.02(d); 196.12; 160.3; 123.02(d); 144.2;
166.73(a); 162.2; 160b.2; 124.2; 112.1; 160a.3;
185.02; 160g.2; 127.2; 113.1; 172.3; 134.2;
114.1(m); 158.2; 118.2; 117.2; 160.2; 160c.2;
186.2; 118.23)

“Minor remodeling” means minor
alterations, in a previously completed
building. The term also includes the
extension of utility lines, such as water and
electricity, from points beyond the confines of
the space in which the minor remodeling is
undertaken but within the confines of the
previously completed building. The term does
not include building construction, structural
alterations to buildings, building
maintenance, or repair.

(Sources: 1400.1, 100.1, 134.2; 141.1; 142.3;
186.2)

“Nonprofit”, as applied to an agency,
organization, or institution, means that it is
owned and operated by one or more
corporations or associations whose net
earnings do not benefit, and cannot lawfully
benefit, any private shareholder or entity.
(Sources: 160f.2, 175.2, 190.2, 100.1, 1501.3)

“Nonpublic” as applied to elementary or
secondary school means nonprofit
elementary or secondary school that is
operated or controlled by an organization
that is not a public agency.

(Sources: 160.62, 191.12, 160b.2, 197.2)

“Preschool” means the educational level
from a child's birth to the time at which the
State provides elementary education.
(Source: 100.1)

“Private” as applied to an agency,
organization, or institution, means that it is
not under public supervision or control.
(Sources: 1401.1; 1501.3)

“Project” means the activity described in
an application.

(Source: HEW GAM 1-85)

“Project period” means the period for
which the appropriate official of the
Education Division approves a project.
(Source: HEW GAM 1-85, 1400.1)

“Public”, as applied to an agency,
organization, or institution, means that the
agency, organization, or institution as under
the administrative supervision or control of a
government other than the Federal
Government.

(Source: 1400.1; 1501.3)

“Secondary school” means a day or
residential school that provides secondary
education, as determined under the State
law. In the absence of State law, the
Commissioner determines whether the term
includes education beyond the twelfth grade.

(Sources: 155:4(f); 159.2; 160f.2; 100.1; 141.1;
191.12; 116.2(b))

“Secretary” means the Secretary of the
Department of Health, Education, and
Welfare, or an official or employee of the
Department to whom the Secretary has
delegated authority.

(Sources: 1400.1, 105 App A: 100.1)

“Service function”, with respect to a local
educational agency—

(a) Means an educational service that is
performed by a legal entity, such as an
intermediate agency—

(1)(i) Whose jurisdiction does not extend 1o
the whole State; and

(i) That is authorized to provide
consultative, advisory, or educational
program services to public elementary or
secondary schools; or

(2) That has regulatory functions over
agencies having administrative control or
direction of public elementary or secondary
schools. .

(b) The term does not include a service that
is performed by a cultural or educational
resource.

(Source: 100.1)

“State” includes each of the 50 States, the
Commonwealth of Puerto Rico, the District of
Columbia, Guam, American Samoa, the
Virgin Islands, the Northern Mariana Islands,
and the Trust Territory of the Pacific Islands
(Sources: 107.1(h); 117.2; 119.1(n); 123.02(h);
129.1(n); 130.3; 141.1; 148.2; 154.2; 155.2; 157.2;
159.2; 160.3; 160c.2; 180.3; 189.1; 192.2; 121a.15;
105 App. A; 153.3; 158.2; 178a.2; 187.2; 193.2;
191.12; 175.2; 176.2; 190.2; 172.3)

“State educational agency” means the
State board of education or other agency or
officer primarily responsible for the
supervision of public elementary and
secondary schools in a State. In the absence
of this officer or agency, it is an officer or
agency designated by the Governor or State
law.

(Sources: 197.1; 107.1(1); 121.2; 134.2; 160a.3;
160g.2; 185.02; 158.2; 197.2; 164,03; 117.1;
123.02(1); 141.1; 160b.2; 162.2; 186.2; 187.2;
116.2(b); 160f.2; 172.3; 166.73(a); 119.1(0);
129.1(1); 160.3; 160d.2; 191.12)

“Work of art” means an item that is
incorporated into facilities primarily because
of its aesthetic value.

(20 U.S.C. 1221e-3(a)(1))
(Source: 100.1)

§ 100c.2 Records under the Freedom of
Information Act.

The Education Division makes records
available in accordance with the Freedom of
Information Act and the Department’s
régulations in part 5 of this title. The
Education Division uses the fee schedule in
§5.1.

(5 U.S.C. 552)

(Sources; 100.5; 100.6; 100.7)

[FR Doc. 79-36203 Filed 11-23-79; 8:45 am)
BILLING CODE 4110-02-M
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Social Security Administration
45 CFR Part 205

Aid to Families with Dependent
Children; Increased Federal Financial
participation

AGENCY: Social Security Administration, -

HEW.
acTioN: Final rule,

suMMARY: These regulations provide the
rules we will use in the Aid to Families
with Dependent Children (AFDC)
program to increase our Federal
matching payments to States with low
error rates. Increased Federal Financial
participation (FFP) is available to States
with a dollar error rate of less than 4
percent in any 6 month sample period.
The “dollar error rate” includes the
value of payments to ineligible families,
overpayments and underpayments to
eligible families, and estimated
nonpayments to families incorrectly
terminated or denied assistance. For
each one-half percentage point below 4
percent in which a State’s dollar error
rate falls, we will give the State 10
percent of the Federal share of money
saved, up to a maximum of 50 percent.
The 50 percent maximum will apply if a
State's dollar error rate is below 2
percent. :

EFFECTIVE DATE: The regulations are
effective November 26, 1979, However,
in accordance with the law which these
rules reflect, increased FFP for States
with low error rates is available
beginning January 1, 1978.

FOR FURTHER INFORMATION CONTACT:
Sean Hurley, Division of AFDC Quality
Control 202-245-8999.

SUPPLEMENTARY INFORMATION:

Introduction

We require the States to operate a
quality control (QC) system for the
AFDC program. The primary purpose of
this system is threefold: (1) to supply
State and Federal administrators with
information concerning the correctness
of eligibility determination and payment
amounts: (2) to evaluate the correctness
of actions taken to deny or terminate
assistance; and (3) to provide
information on the nature and cause of
error 80 that corrective action and other
administrative improvements may be
made.

The AFDC quality control system is
essential for promoting correct
expenditures of public assistance funds.
Since the inception of the current quality
control program in AFDC, incorrect
expenditure error rates have declined
dramatically. The AFDC erroneous

payment error rate (payment to
ineligible families and overpayments to
eligible families) declined from 16.5
percent in 1973 to 8.8 percent in 1977. To
encourage further improved State
management of the program, Congress
in the 1977 amendments to the Social
Security Act, provided for an increase in
Federal matching for States with error
rates below 4 percent. In order to ensure
that State error rate reduction would not
result in underpayments or
indiscriminate denial of applications or
terminations of assistance, the 4 percent
error rate includes incorrect denials and
terminations as well as underpayments,

Response to Public Comments

The Notice of Proposed Rulemaking
was published in the Federal Register on
November 20, 1978 (43 FR 54105).
Comments were received from 33 State
and local welfare departments, 3 legal
aid organizations and 2 private
individuals, and other public and private
organizations. The significant comments
and our responses follow:

Appropriateness of 4 Percent Standard

Comment: Most States were against
use of a 4 percent dollar error rate as the
standard below which increased FFP
would be provided. Their reasons
ranged from the belief that the 4 percent
standard provided little incentive for
error reduction because potential
increased FFP would be offset by cost of
reducing error rates below 4 percent, to
the need for several standards to
recognize variation in program
complexity between States, Some States
suggested that the 4 percent dollar error
rate standard include only payments to
ineligible families and overpayments to
eligible families.

Response: The 4 percent standard and
the component error rates that make it
up are specified in section 403(j) of the
Social Security Act. We have no
discretion in the application or the

amount of the incentive payment, We ..

have proposed a statutory amendment
(section 123 of H.R, 4321, “The Social
Welfare Reform Amesdments of 1979"")
to provide for a separate case error rate
tolerance for incorrect negative case
actions. States would be required to
achieve both error rate standards to
receive increased FFP. This proposed
amendment would serve the purpose of
retaining a review of negative case
action and would make the 4 percent
standard a more achievable goal since
the negative case error rate would not
be added to the payment error rate for
active cases. The Congressional intent
that error reduction would not be
accomplished through incorrect denial

of applicants or termination of recipients
would be retained.

Use of Average Payment

Comment: A number of States
expressed concern about the proposed

use of the average amount of paymentto *

sampled cases receiving AFDC in a 6-
month quality control period in
calculating the dollar error value of
negative case action errors. States view
this proposed method as overstating the
dallar error rate since erroneously
denied and terminated cases would
more likely have an average lower
dollar entitlement than the average for
all sampled active cases, Some
commenters suggested that States close
to the 4 percent standard determine the
actual amount of payments erroneously
denied or terminated.

Response: The Social Security Act
(section 403(j)) requires that we provide
increased FFP to States with error rates
below 4 percent beginning with the
January-June 1978 sample period. We
recognize that use of an average
payment may over or underestimate the
actual amount of dollars that should
have been paid. Any alternative short of
re-creation of the data would be subject
to the same bias. We do not believe that
re-creation of the January-June 1978
sample data or the conduct of a full
eligibility review for subsequent periods
is a viable alternative since it would
require considerable Federal and State
staff resources.

Use of QC System

Comment: A number of States
commented that the quality control
system was developed as a State
management tool and should not be
used to adjust FFP. The system to be
used for both purposes should be
modified or redesigned. Several States
suggested that any incentive payments
should not be made until the QC system
is modified.

Response: The quality control system
is the only existing system that
generates State and national error rates.

"Congress has determined that incentive

payments would be based on State
performance as indicated by the QC
system. These payments are required to
be made beginning with the January-
June 1978 period.

Timely Notice Errors

Comment: States objected to
calculating dollar amounts of error for
error due to failure to comply with
timely notice and hearing requirements
since these were viewed as procedural
omissions.

Response: The hearing regulations
require that recipients receive timely
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notice of intended State action to
terminate assistance. Where a State
does not comply with the timely notice
or hearing requirements, the recipient is
denied assistance which the agency is
required to provide.

Alternative Methods for Calculating
Incentive Payments

Comment: States and other
commenters suggested a variety of
different methods for determining the
basis for and extent of increased FFP.
These alternatives included excluding
negative case action errors and
underpayments from the calculation of
the incentive amount; crediting an
amount when assistance was correctly
denied or terminated; and adding an
assigned positive dollar value for
underpayments and negative case
action errors to the erroneous payment
rate.

Response: The proposed alternatives
would have the effect of increasing the
amount of the incentive as well as
eligibility of States for an incentive
payment contrary to section 403(j) of the
Social Security Act. As previously
discussed, we have proposed a statutory
amendment to provide for a separate
case error rate tolerance for incorrect
negative case actions.

Description of Incentive Calculation

Comment: Several States said that the
final regulation should provide a
detailed description of how we would
calculate incentives.

Response: The final rule includes a
detailed description.

Counting Procedural Eligibility

Comment: Some States objected to
including procedural errors like the
absence of Work Incentive (WIN)
program registration or social security
number in the calculation of the dollar
error rate and the erroneous payment
rate. They argue that since these errors
do not result in a dollar loss when the
error is corrected, they should not be
included in the calculation of these error
rates.

Response: The dollar error rate and
the erroneous payment error rate will
include these errors. These are basic
statutory eligibility requirements and we
must ensure that all eligibility
requirements are met.

Agency Errors Only Should Be Counted

Comment: Some commenters
suggested that only agency errors, not
those caused by recipients, should be
counted in determining the payment
error rate,

Response: We believe that many
recipient errors are controllable as

shown by the more than 50 percent
reduction in these errors since 1973. If
we do not include these errors in the
dollar error rate, the States would not
have as great an incentive to develop
systems that are responsive to
nonreporting and incorrect reporting
errors. Moreover, the statute does not
make any distinctions based on the
cause of errors.

The $5 Disregard

Comment: Several States objected to
the $5 disregard before we cite an
incorrect payment as an error. The
States contended that in disregarding
incorrect payments of less than $5, we
overlook incorrect payments of more
than 6 percent of the average payment
in States with the smallest payment
levels, while overlooking incorrect
payments of only 1 percent of the
average payment in States with the
highest payment levels.

Response: While this ratio will always
exist between the largest and smallest
average payment States as long as there
is an error dollar tolerance in individual
cases, the impact of such a tolerance on
the 4 percent dollar standard error rate
will be negligible. We do not believe we
should distort the analysis of case or
payment error rates with insignificant
error amounts. Therefore, we will retain
the less than $5 error disregard.

Recoupment

Comment: One State suggested that
the amount of a State's recoupment of
misspent monies from sample cases
should be used to lower its payment
error rate.

Response: The payment error rate in
the QC sample measures the rate of
error in the entire caseload. The
adjustment of misspent dollars by the
amount of recoupment of these sampled
cases distorts the extent of influence
such adjustments have on misspent
dollars in the entire caseload. For
example assume that 10 percent of the
misspend dollars in the sample were
recouped. By adjusting the error rate we
assume that 10 percent of all misspent
dollars are recouped.

The Final Rules

Section 403(j) of the Act provides for
increased FFP to States for any 6-month
period beginning January 1, 1978. In the
Notice of Proposed Rulemaking we
established the QC sample period on a
calendar year basis, i.e., January-june,
July-December. In these final
regulations, we have shifted the QC
sample period to the Federal fiscal year
cycle, i.e., April-September, October-
March beginning with April 1978. We
are making this change so these

regulations will conform with the fiscal
year cycle contained in the QC
regulations published in the Federal
Register on March 7, 1979 (44 FR 12579).
Since FFP is paid on a quarterly basis,
both the January-June 1978 and April-
September 1978 dollar error rates apply
to the April-June 1978 calendar quarter.
The smaller of the two reporting period
dollar error rates will be used in
determining a State’s eligibility for and
amount of increased FFP for that
quarter.

In addition, for greater clarity and
easier reading we have provided an
introductory paragraph, rearranged the
rules in a more logical sequence and
included an example of how States
receive increased FFP for low error
rates. Finally, we have renumbered the
new section as 205.43, rather than 205.42
which was used in the NPRM.
Accordingly, with these clarifying and
editorial changes this regulation is
adopted as set forth below.

(Sections 403, 407, and 1102 of the Social
Security Act, as amended; 49 Stat. 628 as
amended, 75 Stat. 75 as amended; 49 Stat. 647
as amended; 42 U.S.C. 603, 607, and 1302.)
(Catalog of Federal Domestic Assistance
Programs No. 13.761—Public Assistance—
Maintenancé Assistance (State Aid))

Dated: October 22, 1979
Stanford G. Ross,

Commissioner of Social Security.

Approved: November 7, 1979,
Patricia Roberts Harris.
Secretary of Health, Education, and Welfare.

45 CFR Part 205 is amended by adding
a new § 205.43 to read as follows:

§ 205.43 Increase in Federal financial
participation (FFP) for States with low error
rates.

(a) Purpose. (1) This section provides
the rules we will use to determine
whether we will increase the amount of
Federal matching funds (Federal
financial participation or FFP) we give
to a State and, if so, the amount of the
increase. Basically, we will increase the
amount of matching funds to States with
low error rates in their AFDC program
as allowed under rules in this section.
These rules apply to all States which
have an AFDC program.

(2) We will use the data from the
quality control system (see § 205.40) in
each State and the Federal monitoring
system in determining the amount of
incorrect payments and payments that
should have been made. The quality
control (QC) system provides data on
incorrect payments and nonpayments
for every 6-month period.
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(b) Definitions. For purposes of this
section—

“Assistance payment error rate”
means the combined dollar amoufts of a
State's incorrect payments to ineligible
families receiving assistance and
overpayments and underpayments to
eligible families receiving assistance,
expressed as a percentage of the State's
total payments,

“Dollar error rate” means the error
rate obtained by combining the
assistance payment error rate for
ineligible, overpaid and underpaid cases
with an estimated nonpayment error
rate that results from incorrect
terminations and denials.

“Erroneous excess payments' means
the total of erroneous payments to
ineligible families receiving assistance
and overpayments to eligible families
receiving assistance.

“Nonpayment error rate” means the
estimated dollar amounts of a State's
incorrect terminations and denials,
expressed as a percentage of a State's
total payments.

“Termination and denial error rate”
means the number of a State’s incorrect
actions to terminate or deny assistance,
expressed as a percentage of a State’s
total number of terminations and
denials.

“We" means the Department or the
Social Security Administration, as
appropriate.

(c) General. In these rules we are
establishing the basis under which
States will receive increased FFP for
dollar error rates below 4 percent. The
increased FFP will be available
beginning with the January-June 1978
quality control sample period and for
subsequent periods. Beginning April
1978 the 6-month QC sampling periods
will conform with the Federal fiscal year
cycle, i.e., April-September, October—
March. For each one-half percentage
point below 4 percent, in which a State's
dollar error rate falls, a State will
receive an additional 10 percent of the
Federal share of money saved, up to a
maximum of 50 percent if the State's
dollar error rate is below 2 percent. To
figure the amount of increased FFP
requires a two step computation. We
first establish the dollar error rate. This
rate determines a State's eligibility for
increased FFP and, for eligible States,
the percentage adjustment, between 10
and 50 percent, that will be applied in
the 6-month period. The next step is to
determine the State's erroneous excess
payments and what those payments
would have been at a rate of 4 percent.
The percentage adjustment is applied to
the difference. We describe this process
in detail in the following paragraphs of
this section.

(d) How we establish a dollar error
rate.—(1) Information we will use. We
will use the information provided by the
Federal/State quality control system.
This system measures the dollar amount
of incorrect payments and the number of
incorrect terminations and denials for
every 6-month period.

(2) How we use the information. We
will obtain a dollar error rate of
incorrect payments and nonpayments in
the following manner:

(i) We wﬂ? figure the dollar amount of
incorrect payments by multiplying the
State assistance payment error rate for
ineligibility, overpayments and
underpayments by the total of State
expenditures to AFDC families subject
to sampling under the AFDC QC system
in the 6-month period.

(ii) We will figure the dollar amount of
incorrect nonpayments as follows:

(A) Obtain a total number of incorrect
terminations and denials by multiplying
the State's termination and denial error
rate by the total number of terminations
and denials subject to sampling under
the AFDC QC system in the 6-month
period; and

(B) Obtain a dollar amount for
incorrect nonpayments by multiplying
the total number of incorrect
terminations and denials in step (A) by
the average monthly cash payment
made to AFDC QC sample cases in the
6-month period.

(iii) We will obtain the dollar error
rate by dividing the sum of the dollar
amounts of incorrect payments and
nonpayments in steps (i) and (ii) by the
total of State expenditures to AFDC
families subject to sampling under the
AFDC QC system in the 6-month period.

Example

The total State payments made to
AFDC families subject to sampling
under the AFDC QC system in a 6-
month period are $1,000,000. The
assistance payment error rate for
ineligibility (1 percent), overpayments
(1.4 percent), and underpayments (0.1
percent) is 2.5 percent. This equates to
incorrect payments of $25,000 (2.5
percent X $1,000,000). The termination
and denial error rate is 0.5 percent.
There were 4,000 terminations and
denials subject to sampling in the 6-
month period and the average monthly
cash payment made to AFDC sample
cases in the period was $250. Therefore,
the estimated incorrect nonpayment
dollar amount would be $5,000 (0.5
percent X 4,000 X $250). The dollar
error rate is the sum of $25,000 and
$5,000 divided by $1,000,000, or 3
percent.

(e) How increased FFP will be
determined.—(1) What percentage

adjustment is applied. We will apply the
following percentage adjustment:
If the dollar error rate is—

4p or greater
at least 3.5 parcent but less than 4 percent
at least 3 percent but less than 3.5 percent........
at least 2.5 percent but less than 3 percent.........
at least 2 percent but less than 2.5 percent
Less than 2 p
(2) How the percentage adjustment is
applied. States with a dollar error rate
of less than 4 percent will receive
increased FFP. The adjustment
percentage provided in paragraph (e)(1)
of this section will be applied to the
difference between a State's erroneous
excess payments and what those
payments would have been at a rate of 4
percent.

Example

Using the example in paragraph (d)(2)
of this section, the amount of increased
FFP would be determined as follows.
The amount of erroneous excess
payments is obtained by multiplying the
combined payment error rate for
ineligibility and overpayments (2.4
percent) by the total payments made to
AFDC families ($1,000,000). This equates
to $24,000. If the combined payment
error rate for ineligibility and
overpayments were 4 percent the
erroneous excess payments would have
been $40,000, or $16,000 more. Assuming
the Federal share is 50 percent the
Federal share of the $16,000 difference
would be $8,000. Since the State has a 3
percent dollar error rate the percentage
adjustment is 20 percent. The increase in
FFP would therefore, by $8,000 x 20
percent, or $1,600.

[FR Doc. 7835939 Filed 11-21-79; 8:45 am]
BILLING CODE 4110-07-M

COMMUNITY SERVICES
ADMINISTRATION

45 CFR Part 1067

Revision Access to Publications:
Federal Register and the Code of
Federal Regulations

AGENCY: Community Services
Administration.

ACTION: Final rule.

SUMMARY: Since 1972 the Community
Services Administration (CSA) has
utilized a dual issuance system or all
rules; publication of its rules in the
Federal Register and distribution of
these same rules as CSA Instruction.
CSA is now moving towards using the
Federal Register and the Code of
Federal Regulations as its sole issuance
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system for all rules and will discontinue
issuing CSA Instructions early in 1980.
CSA now requires that all grantees
purchase copies of the Code of Federal
Regulations in addition to subscribing to
the Federal Register, Based on CSA's
published rules, CSA has determined
that this is not a significant rule.
EFFECTIVE DATE: This rule is effective
December 26, 1979.

FOR FURTHER INFORMATION CONTACT:
Ms. Rita C. Kane, 1200 16th Street, NW,,
Washington, D.C. 20508. Telephone:
(202) 254-5047,

SUPPLEMENTARY INFORMATION: Prior to
1972 the Community Services
Administration (CSA), formerly the
Office of Economic Opportunity, was
not required by statute to codify and
publish its regulations in the Federal
Register. Between 1964 and 1968 CSA
issued its regulations in booklets known
as Community Action Guides Volumes I
and II and through Community Action
Memos. Beginning in 1968 all directives
were issued in the form of OEO/CSA
Instructions.

In 1972 Section 623 [redesignated
Section 622, November 2, 1978] of the
Economic Opportunity Act of 1964, as
amended, required that all new rules,
regulations, guidelines, instructions and
application forms be published in the
Federal Register. Since 1972 CSA has
utilized a duplicate issuance system for
all rules: Publication of its rules in the
Federal Register and distribution of
these same rules as CSA Instructions to
its grantees. CSA now is moving
towards use of the Federal Register as
the sole source of publication of its
rules. As of October 1, 1979 all CSA
Rules (except CSA Instruction 6710-1)
have been published in the Federal
Register.

The Code of Federal Regulations
(CFR) is a codification of the general
and permanent Rules published in the
Federal Register by the Executive
departments and agencies of the Federal
Government. Each Volume of the Code
is revised at least once each calendar
year. The Code is kept up to date by the
individual issues of the Federal Register.
These two publications, used together,
determine the latest version of any given
Rule. Each annual volume of the Code
contains amendments published in the
Federal Register since the last
publication.

Upon publication of the October 1,
1979 Volume of the Code of Federal
Regulations (CFR), Title 45, Part 500 to
end, which will be available for
distribution (and purchase) in the Spring
of 1980, CSA will use the CFR and the
daily issues of the Federal Register as
the systems for making available for

public use its rules and regulations. At
that time CSA will discontinue the
issuance of its Instructions.

Grantees will be required to purchase
a copy of the CFR, Title 45, Part 500 to
end in addition to subscribing to the
Federal Register which they are already
required to do.

Each grantee should assure that at
least one copy of all Community Service
Administration Rules are forwarded to
the Director of each of its delegate
agencies, CAA Board Members, and that
CSA Rules are available to the general
public.

Graciela (Grace) Olivarez,
Director.

45 CFR §§ 1067.6-1—1067.6—4 and the

Subpart heading are revised as follows:

Subpart 1067.6—Access to
Publications: Federal Register and the
Code of Federal Regulations (CSA
Instruction 7000-1a)

Sec.
1067.6-1
1067.6-2
1067.6-3 Procedures.
1067.64 Allowable Cost.

Authority: Sec. 602, 78 Stat. 530, 42 US.C.
2974.

Subpart 1067.6—Access to
Publications: Federal Register and the
code of Federal Regulations (CSA
Instruction 7000-1a)

§ 1067.6-1 Applicability.

This subpart applies to all grants
funded under Titles I, IV and VII of the
Economic Opportunity Act of 1964, as
amended, when the assistance is
administered by the Community
Services Administration.

§ 1067.6-2 Policy.

(a) CSA publishes all proposed and
final rules in the Federal Register
(Monday and Thursday). CSA's General
Conditions Governing Grants states that
“Program funds expended under
authority of this funding action are
subject to the provisions of * * *
Community Services Administration
(CSA) directives," Therefore in order to
have available these directives (rules
and regulations) CSA requires grantees
to subscribe to the Federal Register at
$50 a year. (This subscription includes
the monthly publication list of CFR
sections affected (LSA) and the index to
the Federal Register.)

(b) Grantees are also required to
purchase the Code of Federal
Regulations (CFR), Title 45, Part 500 to
end, (only) beginning with the October 1,
1979 edition which should be available
in the spring of 1980. The price of this
edition and the subscription form will be

Applicability.
Policy.

published in the Federal Register, These
two publications, the Federal Register
and the Code of Federal Regulations will
provide grantees with a complete and
up-to-date set of all current CSA rules.

(c) In the interim period, between
October 1, 1979 and publication of the
1979 edition of the Code of Federal
Regulations (CFR) in the Spring of 1960,
new grantees are required to purchase
the October 1, 1978 edition of the CFR,
Title 45, Part 500 to end, at $8.25 per
copy in addition to subscribing to the
Federal Register.

(d) CSA will automatically forward to
these new grantees the October 1, 1979
issue of the Federal Register and copies
of all other rules published in the
Federal Register since October 1, 1978
which, combined with the CFR will
make up a complete set of CSA rules.

(e) Each grantee should assure that at
least one copy of all CSA’'s Rules are
forwarded to the Director of each of its
delegate agencies, CAA Board
Members, and that CSA Rules are
available to the general public.

(f) CSA urges all grantees to purchase
"“The Federal Register: What It Is And
How To Use It" at $2.40 per copy. This
Handbook is a guide for the user of the
Federal Register and the Code Of
Federal Regulations.

§ 1067-6.3 Procedures.

The Federal Register, the Code of
Federal Regulations, and the "Federal
Register: What It Is And How To Use It”
(Stock No. 022-003-00953-1) can be
purchased from: The Superintendent of
Documents, U.S. Government Printing
Office, Washington, D.C. 20402.

§ 1067.6-4 Allowable cost.

Costs for these publications are an
allowable cost charged to grant funds.
They should be included under “Other
Costs" on the budget form.

[FR Doc. 7936383 Filed 11-23-79; 8:45 am|
BILLING CODE 8315-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1201
[No. 32153 (Sub-No. 7)]

Rebuilding Rule for Railroad Property
Units!

AGENCY: Interstate Commerce
Commission.

ACTION: Final rule.

SUMMARY: The Interstate Commerce
Commission is revising its accounting

“This proceeding also embraces part of Docket
No. 33145, Railroad Freight Car Per Diem Charges
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regulations for identifying railroad
rebuilding expenditures (commonly
referred to as the Rebuilding Rule,
Instruction 2-11(b) of 49 CFR, Part 1201,
Subpart A). The objective in revising the
Rebuilding Rule is to provide more
realistic guidelines for distinguishing
railroad rebuilding expenditures from
normal maintenance and repairs.
DATES: Effective January 1, 1979.

FOR FURTHER INFORMATION CONTACT:
Bryan Brown, Jr. (202) 275-7448.
SUPPLEMENTARY INFORMATION: By
Notice of Proposed Rulemaking and
Order (NPR) served on April 24, 1979,
and published in the Federal Register on
April 30, 1979 (44 FR 25256), we made
public that we had under consideration
a revision to our accounting regulations
for identifying railroad rebuilding
expenditures. The existing Rebuilding
Rule consists of quantitative criteria for
use in distinguishing rebuilding
expenditures for road and equipment
property from ordinary repair and
maintenance expenditures. Under this
rule, a unit of road or equipment
property is accounted for as rebuilt if
the project costs exceed more than 50
percent of the current price of a
comparable new unit of property. The
current accounting regulation would
lead to distortion of reported earnings
by recognizing only the quantitative
nature of repair expenditures and not
the underlying benefits.

The revised Rebuilding Rule adopts
the criteria required under generally
accepted accounting principles (GAAP).
GAAP differentiates between a repair
and capital expenditure by analyzing
the benefits of the expenditure.
Restoration expenditures are capitalized
if they appreciably extend the service
life of the asset or expand its utility;
otherwise, the expenditures are
considered as merely maintaining or
restoring the asset to normal operating
condition and are accounted for as an
expense. We received seven responses
to the NPR. Five responses generally
favored the new Rebuilding Rule and
two oppesed it.

The discussion which follows is
arranged according to the subject matter
of the various arguments raised by the
respondents,

Need for the Accounting Change

Union Pacific (UP) and Southern
Railway (Southern) oppose the
accounting change because they believe
the present regulations provide a
sufficient accounting distinction
between rebuilding expenditures and
repair and maintenance expenditures.
Southern believes the current
regulations meet the requirements of

generally accepted accounting principles
(GAAP).

We disagree. The present rule is
based solely on a percentage criterion
which does not always reflect the
underlying benefits of an expenditure.
Under the present rule, a rebuilding
expenditure which extends the life of an
asset will be accounted for as an
expense if it does not exceed 50% of the
current price of new comparable units of
property. This is not the intent of GAAP.
The proposed rule meets the intent of
GAAP by distinguishing rebuilding
expenditures from repair and
maintenance expenditures by
considering whether an expenditure
substantially extends the life of an asset
or merely maintains the asset. We
believe this is an important distinction -
which is not provided for in the present
rule.

Use of General Guidelines

UP and Southern believe the use of
general guidelines leads to subjective
judgements and different ledger values
for similar equipment. UP and Southern
believe using the general guidelines will
make accounting control over these
expenditures much more difficult.

We recognize that judgments are
generally necessary in accounting
processes. However, the life analysis
techniques (Actuarial, Simulated Plant
Record, etc.) currently used in
determining the service lives of railroad
properties would be helpful in assessing
whether an expenditure substantially
extended the life of a property. We do
not believe this adopted GAAP would
prove to be more difficult to audit than
any other GAAP's adopted by the
Commission previously on other
subjects.

Association of American Railroads
{AAR), Consolidated Rail Corporation
(Conrail), Chessie System (Chessie),
Richmond, Fredericksburg and Potomac
(RF&P) believe the words “materially”
and “substantially” cannot be quantified
and should not be used in the proposed
rule. Southern disagrees with their
views and points out that deleting the
materiality guideline would eliminate
any remedy against flagrant abuses.

We agree with Southern on the need
to maintain the references to materiality.
The concept of materiality has long been
considered a fundamental part of
financial accounting. Numerous
references to materiality may be found
in accounting literature, including
pronouncements of the Financial
Accounting Standards Board, Securities
and Exchange Commission and other
institutions. The American Institute of
Certified Public Accountants (AICPA)

stated in its Accounting Research
Bulletin No. 1: ;

The committee contemplates that its
pronouncements will have application only to
items large enough to be material and
significant in the relative circumstances. It
considers that items of little or no
consequence may be dealt with as
expediency suggests.

It is in the same context that we have
used the word "“material” in our
proposed rule.

On the other hand, examples of costs
which would be expensed under the
existing rule, but which will be
capitalized under the new rule, include:
(1) Rebuilding a boxcar by (a)
reconditioning running gear, (b)
strengthening underframe; and (c)
replacing side panels, end panels and
doors; (2) strengthening the under-
carriage of flatcars to permit the
carrying of additional weight; (3)
rebuilding a diesel locomotive by
replacing engines, generator, and
traction motors; (4) increasing capacity
of an open hopper car by inserting
additional side and end panels; and (5)
complete rehabilitation of draft and
cushion underframe components of a
boxcar.

Accounting Safeguards

AAR, Conrail, Chessie and RF&P
believe the present Authority for
Expenditure (AFE) procedures are
adequate to account for capitalized
rebuilding costs.

We agree that the AFE procedures are
adequate to allow the necessary control
over rebuilding expenditures. In keeping
with our policy of minimizing the
accounting and reporting burden, where
they are unnecessary, we have deleted
the additional accounting safeguards.

AAR Circular OT-37-B

AAR and the Chicago and
Northwestern Transportation Company
(C&NW) do not believe the proposed
rebuilding rule would conflict with AAR
Circular OT-37-B which provides
guidelines for determining value and age
of rebuilt, rehabilitated and secondhand
cars for car-hire purposes. Chessie and
Southern believe AAR should review
the provisions of Circular OT-37-B. In
light of these differences of opinion, we
suggest that any differences be resolved
to protect the intent of the circular for
car-hire purposes.

Tax Consequences

AAR and UP have indicated that there
may be tax consequences associated
with the proposed accounting change.
AAR believes the Internal Revenue
Service may, because of our accounting
change, revert to the use of the
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extension of life test for use in
distinguishing between capital and
repair expenses which it used prior to
1971.

We have no evidence other than the
statements made by AAR and UP to
support this contention. We believe the
accounting change will provide the
Commission with improved information
on accounting for rebuilding versus
repair costs, We would not anticipate
any major changes in present tax laws
as a result of this accounting change.
Dismm‘:lling Costs

AAR and Conrail believe dismantling
costs should be capitalized as a cost of
the new unit. No reason was given.

We disagree. Dismantling costs are
associated with the services of the old
unit. Consequently, expenses associated
with removal of the old unit should be
expensed.

This rule does not significantly affect
the quality of the human environment or
energy consumption.

Accordingly, 49 CFR Part 1201,
Subpart A, is revised as shown below,

This revision is issued under the
authority of 49 U.S.C. 10321 and 5 U.S.C.
553 and 559.

Decided: November 7, 1979.

By the Commission, Chairman O’'Neal, Vice
Chairman Stafford, Commissioners Gresham,
Clapp, Christian, Trantum, Gaskins and
Alexis.

Agatha L. Mergenovich,
Secretary.
Appendix A

The text of instruction 2-11 “Units of
Property rebuilt or converted” is revised
as follows:

2-11 | Units of Property rebuilt or
converted. ;

{a) Rebuilding expenditures. Carriers
shall be governed by the following
provisions when determining and
accounting for depreciable road and
equipment property rebuilding
expenditures:

(1) Rebuilding expenditures are those
cost actually incurred which
substantially extend the service life or
substantially increase the utility of
depreciable road and equipment
property. The rebuilding expenditures
shall be material in nature relative to
the current replacement cost of a similar
new unit of road or equipment property.
Expenses resulting from delayed
maintenance and repairs shall not be
considered in determining materiality.

(2) The phrase “extend the service
life” means to extend the life of a
property unit past its estimated service
life,

(3) The term “increased utility” means
that the road or equipment property has

become more useful, more efficient;
more durable, or has greater capacity.

{4) Rebuilt or converted road or
equipment property shall be accounted
for as an addition to the appropriate
property accounts, with the old units
accounted for as retired from service.
The charge to the appropriate property
accounts shall be composed of (i) the
cost (estimated if necessary) less a fair
allowance for depreciation, or salvage
value, whichever is lower, of the parts
reused, (ii) the cost of labor expended in
rebuilding or in the conversion process,
(iii) the cost of additional materials
applied, and (iv) any other expenses
incurred directly with the rebuilding or
conversion. In no case shall the total
amount charged to the property
accounts for these units exceed the
current replacement costs of similar new
units that would be used for the same
purpose. When a unit of road property
or equipment is transferred from one
class of service to another, with or
without physical conversion, the unit
shall be accounted for as retired from its
original account and be recorded in a
primary investment account appropriate
to its new class of service.

(5) If it is necessary to repair the
secondhand or reused parts remaining in
a rebuilt unit, the repair cost may be
added to the value assigned parts in
determining the related cost to be
capitalized. Associated dismantling
costs shall be included in operating
expenses. ;

(b) Repair expenses. Expenses
pertaining to road and equipment
property, which represent normal or
delayed repairs and maintenance, shall
be expensed in the year incurred.

(c) File and Storage. Carriers shall
keep records of each rebuilding program
readily available. These records shall be
provided to representatives of the
Commission when requested. The
retention period shall be as required by
49 CFR Part 1220, Preservation of
Records.

(FR Dog. 78-36313 Filed 11-23-79; 8:45 am)
BILLING CODE 7035-01-M
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This secfion of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

= —_— = =

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1004

|Docket No. AO-160-A56]

Milk in the Middle Atlantic Marketing
Area; Recommended Decision and
Opportunity To File Written
Exceptions on Proposed Amendments
to Tentative Marketing Agreement and
to Order

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Proposed rule.

suMMARY: This decision recommends
changes in the present order provisions
based on industry proposals which were
considered at a public hearing held July
10, 1879. The recommended amendments
provide for changing the funding rate for
the advertising and promotion program
from a fixed level to a rate tied to the
level of producers’ pay prices in the
market. The funding level would be
increased from seven cents to an initial
level of twelve cents per hundredweight.
Producers who do not want to
participate in the program would submit
one refund request for the year's
remaining calendar quarters. Refunds to
producers would be made on a monthly
basis rather than quarterly. A penalty
charge of 1 percent on any overdue
obligation of a handler would be due to
the administrative expense fund. The
amendments are necessary to reflect
current marketing conditions and to
insure orderly marketing in the area.

DATE: Comments are due on or before
December 11, 1979.

ADDRESS: Comments (five copies)
should be filed with the Hearing Clerk,
Room 1077, South Building, U.S.
Department of Agriculture, Washington,
D.C. 20250.

FOR FURTHER INFORMATION CONTACT:
Clayton H. Plumb, Marketing Specialist,
Dairy Division, Agricultural Marketing

Service; U.S. Department of Agriculture,
Washington, D.C. 20250, (202) 447-6273.

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding: Notice of
Hearing: issued June 20, 1979; published
June 25, 1979 (44 FR 36985).

Preliminary Statement

Notice is hereby given of the filing
with the Hearing Clerk of this
recommended decision with respect to
proposed amendments to the tentative
marketing agreement and order
regulating the handling of milk in the
Middle Atlantic marketing area. This
notice is issued pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601 et. seq.), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
Part 800).

Interested parties may file written
exceptiong to this decision with the
Hearing Clerk, U.S. Department of
Agriculture, Washington, D.C. 20250, by
December 11, 1979. Five copies of the
exceptions should be filed. All written
submissions made pursuant to this
notice will be available for public
inspection at the office of the Hearing
Clerk during regular business Hours (7
CFR 1.27(b)).

The proposed amendments set forth
below are based on the record of a
public hearing conducted at
Philadelphia, Pennsylvania, on July 10,
1979. Notice of such hearing was issued
June 20, 1979 (44 FR 36985).

The material issues on the record of
the hearing relate to:

1. Funding rate for the advertising and
promotion program.

2. Revision of administrative
provisions of the advertising and
promotion program.

3. Charges on overdue accounts.

4. Date payments are made from the
producer settlement fund.

Findings and Conclusions

The following findings and
conclusions on the material issues are
based on evidence presented at the
hearing and the record thereof:

1. Funding rate for the advertising and
promotion program. The funding rate for
the advertising and promotion program
should be modified by changing the
present 7-cent rate to a rate determined
yearly by multiplying the simple average

of the monthly “weighted average
prices” for the six-month period ending
September 30 by one percent. The
resulting figure would be the funding
rate for the following calendar year.

Under the revised funding formula, a
simple average of the “weighted average
prices” for the six-month period ending
September 30 would be computed by the
market administrator as soon as
possible after September 30. The
average price would be multiplied by .01
and rounded to the nearest whole cent
to determine the actual rate of
assessment for the following calendar
year (one percent of the producer pay
price). As soon as possible after the rate
of withholding is computed, the market
administrator would notify in writing all
producers currently on the market and
any new producer that subsequently
enters the market of the new
withholding rate. This notification
would be repeated annually thereafter
only if there was any change in the rate
from the previous period.

The advertising and promotion
program was established under the
Middle Atlantic order effective April 1,
1972. The program has been funded

‘since its inception through a monthly

assessment on milk delivered during the
month by participating producers. The
assessment rate was 5 cents per one
hundred pounds of milk until January 1,
1977 when the rate was increased to 7
cents per hundredweight. The funds are
deducted by the market administrator
from the producer-settlement fund and
turned over to an agency organized by
producers and producers’ cooperative
associations, Certain reserves are
withheld by the market administrator to
cover refunds to producers and
administrative costs.

The advertising and promotion agency
is responsible for the development and
implementation of programs and
projects approved by the Secretary and
designed to carry out the purposes of the
Act. The scope of the agency's activities
may include the establishment of
research and development projects,
advertising on a non-brand basis, sales
promotion, and educational and other
programs designed to improve or

_ promote the domestic marketing and
' consumption of milk and its products.

The advertising and promotion
program is a voluntary program.
Accordingly, each producer, on a
quarterly basis, is given an opportunity




Federal Register / Vol

67428

. 44, No. 228 | Monday, November 26, 1979 / Proposed Rules

——

to request a refund of the money
withheld from his pool proceeds, About
11 percent of the producers in the
market received a refund for the last
quarter of 1978,

On behalf of four of its member-
cooperatives that supply the majority of
the milk regulated under Order 4, a
federation of cooperative associations
proposed that the funding rate for the
advertising and promotion program be
increased from 7 cents to one percent of
the producer pay price. Another
cooperative proposed that the deduction
for advertising and promotion be
increased to three-quarters of one
percent of the average of the monthly
weighted average prices for the twelve-
month period ending September 30,
rounded to the nearest whole cent
(three-quarters of one percent of the
producer pay price). The resulting figure
would be the funding rate for the
following calendar year. Proponents of
both levels of increased funding
contended that the program has
contributed to an increase in Class [
sales during various periods and has
minimized declining sales during times
of rising milk prices. It was their
position, however, that the current
funding rate is no longer adequate
because inflation has caused the cost of
the advertising and promotion activities
to rise significantly faster than the
program’s resources. They also
contended that inflation has caused a
reduction in the amount of advertising
and promotion and, thus, has reduced
the effectiveness of the program.

The Order 4 advertising and
promotion agency disburses the bulk of
its available funds through Dairy
Council, Incorporated (DCI) and the
United Dairy Industry Association
{UDIA). A spokesman for DCI presented
information at the hearing regarding the
Council's organizational structure, its
activities and its need for additional
funds to operate a more effective
program.

During its 60 years of operation, DCI
has provided nutritional education,
including the support of milk and milk
products, to consumers and professional
leaders in medicine, education,

“nutrition, communications and the dairy
industry. This has been accomplished
through the use of films, radio, literature,
personal contact and a staff of
nutritionists.

In recent years DCI’s primary source
of support in the Middle Atlantic area
has been Order 4 dairy farmers. The
Council's witness stated that per capita
funding has increased 13.6 percent since
1977. During this same period, however,
inflation has eroded the buying power of
these funds by 17 percent. While the

cost of films, literature, and labor have
increased, the demand for DCI's
services have not slackened. Over
800,000 people saw Dairy Council films
in 1978. The distribution of National
Dairy Council technical publications
doubled between 1976 and 1978. In 1978,
DCI distributed over a million pieces of
this literature, 93 percent free of charge.
The spokesman for DCI concluded his
statement by noting that it has become
more and more difficult to maintain a
qualified staff unless wage levels and
employee benefits progress at rates
similar to competing organizations. He
indicated that since people are the
backbone of the Dairy Council program,
increased funding is essential.

At the proponent’s request, a
representative of UDIA presented data
in support of the federation's proposed
funding rate. These data indicate that
from 1972 to 1978 inflation has been
rapid, with the Consumer Price Index
(CPI) increasing 56 percent. The witness
stated that in the Middle Atlantic area
the cost of media advertising,
particularly television advertising, has
increased significantly faster than
producer milk prices. It was estimated
that by the end of 1979 television
advertising costs will have increased
125 percent over 1974 costs, He further
testified that while the cost of scientific
research has been increasing, UDIA has
been forced to decrease the actual
dollars spent in this area, When
adjusted by the CPI, only about hailf as
many dollars are available for research
in 1979 as were available when the
program began in 1972.

Proponent of the funding rate equal to
three-quarters of one percent of the
producer pay price contended that the
current rate is no longer generating
revenues adequate to support
advertising and promotion activities at
the level contemplated by producers
when the program was adopted. In April
1972, when the order’s advertising and
promotion provisions became effective,
the five-cent rate was equal to 0.76
percent of the weighted average price
for that month. At that time, the
cooperative's proposed formula also
would have generated a five-cent
funding rate. The cooperative’s witness
stated that when the order was
amended effective January 1, 1977 the
rate adopted at that time, seven cents
per hundredweight, equaled 0.68 percent
of the simple average of the weighted
average prices of the preceding months

of October 1975 through September 1976.

He contended that the formula proposed
by his cooperative to determine the
funding rate was in line with the rate at
which producers originally funded the

program in 1972 and that this formula
would provide adequate funding for the
advertising and promotion program in
the years to come. -

The federation which proposed a
funding rate of 1% of the producer pay
prices contended that any rate less than
1% would not generate the funds
necessary to carry out the intended
advertising and promotion program in
the Order 4 area. It is their position that
basing the rate upon one percent of the
weighted average price would allow the
level of funds available for the agency to
keep up to date on a continual basis. .

An increase in the funding rate for the
advertising and promotion program is
warranted in view of the increased costs
of the program's activities that have
occurred over its duration. Inflation has
impacted on every area of activity
pursued by the program. The Consumer
Price Index increased 56% between 1972
and 1978 and is expected to rise sharply
again this year. The cost of labor,
research, and printing has increased
substantially over this period. In terms
of a dollar's worth of advertising in 1973,
radio advertising in the Middle Atlantic
area currently costs about $1.53. The
greatest cost increase has occurred in
local television advertising. One dollar's
worth of television advertising in 1974
cost $1.73 in 1978 and is expected to
average $2.26 during 1979,

In 1972, when the advertising and
promotion program was adopted, the 5-
cent rate was equal to 0.77 percent of
the weighted average prices for the six-
month period ending September 30, 1971.
On January 1, 1977, when the order's
funding rate was amended, the adopted
7-cent rate equaled 0.70 percent of the
weighted average prices for the six
months ending September 30, 1976. It
can therefore be concluded that a
funding rate equal to three-quarters of
one percent of producer pay prices, as
noted by its proponent, would be more
in line with the rates Order 4 producers
favored in 1972 and 1977 than a one
percent funding rate. Cooperatives
representing a large proportion of the
Middle Atlantic producers, however,
now favor expanding their support of
the advertising and promotion program
to one percent of producer pay prices. If
this rate were now if effect, the
assessment for 1979 and.1980 would be
11 cents and 12 cents per
hundredweight, respectively. In view of
the substantial producer support in the
market for the higher funding rate, and
in light of the voluntary nature of the
program, it is reasonable that the rate of
funding be increased to one percent of
the producer pay prices.

Due to the voluntary nature of the
program, a producer who wants to
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participate at a lower funding level than
provided in the order may do so by
electing to participate only
intermittently. For example, a producer
could participate in the program for the
first three quarters of a year and request
that his money be refunded for the last
quarter. By such means a producer could
fund the program at whatever level he
believes to be appropriate.

Conforming changes have been made
in the order to recognize that the current
references in some sections to
“weighted average price plus 7 cents”
will no longer be appropriate. In
implementing the revised funding rate
for the advertising and promotion
program, the order has been modified so
that the weighted average price would
be computed without deducting the
amount of money to be withheld for
such program. Thus, the current
references to “weighted average price
plus 7 cents” are changed to read
“weighted average price", Under the
adopted changes, the computation of the
uniform prices for base milk and excess
milk will continue, however, to reflect
the deduction applicable for funding the
advertising and promotion program.

Because of the quarterly budgeting
periods under the terms of the
advertising and promotion provisions of
the order, it would facilitate the
budgeting process to change the funding
rate at the beginning of a calendar
quarter. It is anticipated that the change
in the funding rate will become effective
starting the 2nd quarter of 1980.

2. Revision of administrative
provisions of the advertising and
promotion program. A dairy farmer who
does not want to participate in the
Order 4 advertising and promotion
program should have to submit to the
market administrator only one request
to obtain a refund for the year's
calendar quarters that remain at the
time of the request. Such requests
should be submitted within the first 15
days of December, March, June or
September. Also, the producer’s
deductions for advertising and
promotion should be refunded by the
market administrator on a monthly
basis,

Under the current provisions of the
order, the advertising and promotion
Agency conducts its operation on a
quarterly basis. Producers who
participate in the program fund it for a
calendar quarter. Those producers who
do not want to participate in the
program during a calendar quarter must
submit a refund request to the market
administrator during the first 15 days of
the month preceding such quarter. The
nonparticipating producers receive their
refund from the market administrator

shortly after the quarter during which
such deductions are made.

An Order 4 cooperative association
proposed amendments that would allow
a producer not wishing to participate in
the advertising and promotion program
to obtain a refund by filing a request
with the market administrator during the
first 15 days of any month. Unless
rescinded by the producer, the refund
request would apply from the first day
of the month in which filed to the end of
that calendar year. However, if a dairy
farmer acquired producer status for the
first time under Order 4 after the 15th
day of the month, he would not be
subject to the 15-day filing limit during
that month. The cooperative also
proposed that refunds be made by the
market administrator on or before the
20th day of the second month after the
milk is delivered. In its brief, another
Order 4 cooperative association
endorsed these procedures.

The proponent cooperative’s witness
stated that it was Congress' intention
that producers not wishing to participate
in the promotion program could get their
money refunded without unnecessary
impediments. He contended that
because producers had to request a
refund every 3 months some producers
who had wanted refunds had forgotten
to notify the market administrator at the
proper time. Consequently, they had to
participate in the program for an entire
quarter. He also contended that his
cooperative's proposal would simplify
the method of obtaining refunds and
make them more prompt.

On behalf of four of its member
cooperatives, a federation of
cooperative associations opposed any
change in the order's procedure for
requesting refunds. The federation's
witness noted that the provisions of
Order 4 require the advertising and
promotion Agency to prepare and
submit to the Secretary for approval,
prior to each quarterly period, a budget
showing the projected amounts to be
collected during the quarter and how
such funds are to be disbursed by the
agency. He contended that the proposed
amendments would make it more
difficult for the agency to predict the
level of funding and thus make
budgeting harder. The federation was
also in opposition to the market
administrator refunding advertising and
promotion deductions on a monthly
basis. It argued that monthly refunds
would increase administrative costs.
The witness stated that the present ask-
out and refund procedures are necessary
for the effective and efficient
expenditure of the funds collected under
Order 4 for advertising and promotion,

Proponent on the other hand,
maintained that its amendments would
not significantly increase budgeting
problems. In fact, the cooperative
claimed that over time these
amendments would make participation
in the program more stable and would
therefore make it easier to estimate
funding and plan a budget. It also
contended that monthly refunds would
not generate any undue expenses
because producers who do not want to
participate in the program should not
have their funds withheld any longer
than necessary.

The order should be amended to allow
a producer to request a refund during
the first 15 days of the month
immediately preceding any calendar
quarter, with such request applying for
the remainder of the calendar year. This
order modification would simplify the
procedure for requesting refunds and
decrease administrative costs.
Producers would only have to submit
and the market administrator would
only have to process approximately one-
fourth as many refund requests as is
presently the case.

Producers should not, as proposed by
an Order 4 cooperative association, be
allowed to obtain a refund by filing a
request with the market administrator
during the first 15 days of any month.
The refund request periods should be
limited to the firs®15 days of the month
preceding each calendar quarter, as is
presently the case. Allowing producers
to request refunds during any month for
the rest of the calendar year would
make it more difficult for the advertising
and promotion Agency to forecast its
funding and plan its budgets; because
producer participation could fluctuate
after the budget had to be submitted to
the Secretary for approval, By only
requiring producers to request a refund
once a year, while limiting the request
periods to the first 15 days of the month
preceding each calendar quarter,
administrative costs and producer
inconvenience could be minimized
without increasing the Agency's
budgeting problems.

A minor change should be made in the
refund procedure with respect to new
Order 4 producers. Presently, a dairy
farmer who first acquires producer
status under Order 4 after the 15th of
December, March, June, or September
and prior to the start of the next refund
notification period may, upon
application filed with the market
administrator, be eligible for refund on
all marketings against which an
assessment is withheld during such
period and including the remainder of
the calendar quarter involved. This
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should be changed to allow a new
producer who submits a request by the
end of the month following the month in
which producer status is first acquired
to be eligible for a refund on all
marketings against which an assessment
is withheld during the current calendar
year, If producer status is first acquired
in December, such producer should be
eligible for a refund on all marketings
during December and the following
calendar year. These changes will
coordinate the procedure through which
new Order 4 producers may request
refunds with the refund procedure
adopted herein for producers already on
the Middle Atlantic market.

Compared to the present quarterly
refunds, monthly refunds would
increase administrative mailing costs.
When the Order 4 advertising and
promotion program was initated, the
cost of monthly refunds was high
relative to its value to non-participating
producers. Since then, however, monthly
production per producer ! and interest
rates have increased significantly.
Changing the rate of deduction to one
percent of the producer pay price, as
herein adopted, will substantially
increase the amount of money to be
refunded. For these reasons monthly
refunds are more valuable to non-
participating producers than ever before
and should be provided.

3, Changes on overdug accounts. The
order should provide for the application
of a late-payment charge of 1 percent
per month on handler obligations that
are overdue. Such obligations to the
market administrator would be those
due the producer settlement fund, the
administrative expense fund, and the
marketing services fund. Any overdue
payments by handlers due to producers
and cooperative associations would be
subject to the late-payment charge. Any
such unpaid obligation should be
assessed a charge of 1 percent on the
first day after the due date of the
obligation and on the same day of each
succeeding month until the obligation is
paid, Any such assessed charges shall
be due to the administrative expense
fund maintained by the market
administrator.

The institution of a late-payment
charge on all handler obligations under
the order was proposed by cooperative
associations representing over 80
percent of the producer supplying the
market. The initial proposals by
cooperatives, as included in the hearing
notice, would provide a late-payment
charge of 1 percent beginning the first

' Official notice Is taken of Federal Order Market
Statistics, Annual Summary for 1972, issued June
1973.

day the obligation is overdue. At the
hearing and in briefs, the cooperatives
supported a modification of the charge.
As modified, the proposed charge would
be at the rate of 1.5 percent per month
prorated od a daily basis, No handlers,
other than cooperatives, offered
proposals, or testified, or filed briefs in
this proceeding. One cooperative filed a
brief in support of the proponent
cooperatives.

Witnesses for proponents indicated
that the institution of a charge on
overdue obligations of handlers is
necessary to encourage prompt
payments by regulated handlers. They
cited the collection problems being
experienced by the market
administrator and cooperatives and
indicated that producers have an
interest in timely payments by handlers.
It was pointed out that if producers or
their cooperative associations are not
paid by the due date they are forced to
draw upon their own equity or borrow
from commercial sources in order to
meet their money obligations. In
addition, the spokesmen indicated that
those handlers making late payments
have a competitive advantage in their
business operations relative to handlers
making timely payments.

In support ofp the proposed late-
payment charge, the witnesses for the
proponent cooperatives contended that
the should be related to current interest
rates since delinquent handlers are, in
effect, borrowing money from producers.
Proponents indicated that most country
banks now charge 11.5 to 12 percent
interest per annum on well-protected,
short-term borrowing. They noted that
local Production Credit Associations in
the Order 4 production area currently
charge interest rates varying from 10.5 to
11.5 percent per annum for short-term
operating capital. In addition, farm
suppliers such as Agway and Southern
States Cooperative, petroleum suppliers,
farm equipment dealers, and truck
companies in the production area assess

inance charges or late-payment charges
ranging from 1 to 1.5 percent per month.

In urging that the late-payment charge
be 1.5 percent per month apportioned on
a daily basis, proponents contended that
it would be more equitable for handlers.
Also, they believed there would be an
incentive on the part of a delingent
handler to delay payment for a full
month if the full monthly charge was
assessed on the first day the payment
was overdue.

It is essential to the effective

. operation of the order that handlers

make their payments to the market
administrator on time. Under the
market-wide pooling arrangement, it is
necessary that handlers with Class 1

utilization higher than the market
average pay part of their total use value
of milk to the producer settlement fund.
Through this means, money is made
available to handlers with lower than
average Class I utilization so that all
handlers in the market, irrespective of
the way they use the milk, can pay their
producers the uniform prices for base
milk and excess milk. The success of
this arrangement depends on the
solvency of the producer settlement
fund. Also, the prompt payment of
amounts due the administrative expense
fund and the marketing service fund is
essential to the performance by the
market administrator of the various
administrative functions prescribed by
the order. Delinquent payments to these
funds could impair the ability of the
market administrator to carry out his
duties in a timely and efficient manner.
Payment delinquency also results in an
inequity among handlers. Handlers who
are late in paying any of the obligations
required under the order are, in effect,
borrowing money. In the absence of any
late-payment charge that is comparable
to the cost of borrowing from
commercial sources, handlers who are
delinquent in their payments have a
financial advantage relative to those
handlers making timely payments.

Data placed in the record by a
representative of the market
administrator's office indicate a late-
payment experience of a serious and
continuing nature on the part of
handlers in the Middle Atlantic market.
During those months from April 1978
through June 1979 when the payment
date did not fall on a weekend or
holiday, 67 percent of the moneys owed
to the producer-settlement fund were
received by the market administrator
after the due date. Such delinquent
payments ranged from a low of 57
percent of the amount owed by handlers
in January 1979 to a high of 79 percent in
February 1979. Even for those months in
which the payment date fell on a
weekend or holdiday, nearly 43 percent
of the moneys owed were not received
by the first working day thereafter. Also,
for the period April 1978 through June
1979, nearly 40 percent of the moneys
owed to the producer-settlement fund
were not received by the 17th of the
month or the first working day
thereafter when the market
administrator must make payments from
the fund. Moneys still not received by
the prescribed pay-out date ranged from
a low of 18 percent in March 1979 to a
high of 50 percent in July 19878. The
respective amounts involved were
$418,902 in March 1979 and $1,202,603 in
July 1978.
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With respect to handler obligations
due the administrative assessment fund,
during the period June 1978 through
February 1979, 24 percent of the
handlers failed to make such payments
by the due date. Such delinquent
payments ranged up to 18 days late for
December 1978 obligations and 68 days
late for August 1978 obligations.
(Assessments were waived during
March through May 1978 and for the
same months in 1979.)

For the period of June 1978 through
May 1979, nearly 38 percent of the
handlers who made marketing service
deductions from payments to producers
failed to remit the deductions to the
market administrator by the due date.
Such delinquencies ranged up to as
many as 18 days late in June and
December 1978 to 68 days late for
August 1978,

In addition to this late-payment
information on handler obligations to
the market administrator, since October
1978 the market administrator has
obtained reports from cooperative
associations concerning the date by
which cooperatives receive and deposit
payments owed to them by handlers. A
table based on such reports was placed
in the record by a representative of the
market administrator’s office. The table
demonstrates that handlers still have
the use of a large proportion of the
money owed to cooperatives beyond the
due date for making such payments. For
example, in April 1979 milk handlers
owed cooperatives $12.9 million in
partial payments for milk received
during the first fifteen days of the month
and only $7.3 million were deposited by
cooperatives as of the due date. With
respect to the final payment for April
milk deliveries, handlers owed $13.1
million to cooperatives and cooperatives
had deposited only $4.8 million as of the
due date.

A further indication of a late-payment
problem with respect to milk supplied
by cooperatives was entered into the
record by a cooperative association.
During the eight-month period of
October 1978 through May 1979, all
partial payment moneys owed to the
cooperative by Order 4 handlers were
received late; nearly 89 percent were
late by eight days or more. All but 0.3
percent of the final payments owed to
the cooperative during that period were
received after the due date; nearly 62
percent were late by eight days or more.
The cooperatives witness stated that for
the eight-month period, the value of the
late-payments, at an interest cost of 12
percent per year, would total more than
$39,000.

On the basis of this payment
experience, it is appropriate to institute

a late-payment charge on all handler
obligations under the order that are
overdue. In the absence of a late-
payment charge, handlers have little
incentive to make their payments on
time. Enforcement action may be taken,
of course, to seek strict handler
compliance with the payment dates.
However, this is a cumbersome
administrative route, and the
practicalness of such action become
questionable in the case of handlers
who are only several days late. While
the charge adopted herein may not
result in strict compliance by all
handlers, it should provide handlers a
substantial inducement to make their
payments on time.

The late-payment charge should be
established at the rate of 1 percent per
month of the unpaid balance. If the
charge is to have any impact on
handlers in terms of encouraging prompt
payments, it must be an amount that is
at least comparable to what a
delinquent handler would be charged by
commercial banks for money borrowed
for short-term purposes. If this is not so,
handlers who may have financial
problems would be encouraged to delay
their payments, knowing that the charge
under the order is cheaper than
borrowing money commercially at a
higher loan rate. Under the conditions
indicated in the record, a monthly
charge of 1 percent should provide
reasonable assurance that order
obligations do not represent a cheap
source of money.

As noted earlier, the proponents
modified their proposals to apply a
higher charge to be apportioned on a
daily basis so that handlers would be
assessed for only the value of borrowed
money for the number of days that the
payment is late. These modifications of
the proposal should not be adopted. If
late-payment charges were treated
strictly on @ money market basis, the
order would merely represent a banking
service for handlers who desire to use
order obligations as a source of
borrowed funds. This is not the intended
purpose of the late-payment charge.
Rather, it is to be a penalty, in effect,
that will induce handlers to pay their
obligations under the order on time.

Experience under orders has
demonstrated that a late-payment
charge applied on the day after the
obligation is due is effective in inducing
handlers to pay on time. For example, a
late-payment charge of 1 percent on the
day after the due date was adopted
under the neighboring New York-New
Jersey order effective November 1, 1977.
An exhibit placed in the hearing record
contains information as to the timeliness

of payments to the producer-settlement
fund and administrative fund before and
after the late-payment charge was
adopted. The exhibit shows that in
March 1977—before the late-payment
charge was in effect—only 6 of the 79
handlers having obligations to the
producer-settlement fund and
administrative fund made their
payments on time and only 5.3 percent
of the total handler obligations to the
funds was paid by the due date. In
March 1979—16 months after the late-
payment charge was instituted—95.2
percent of the total handler obligations
to the producer-settlement fund and the
administrative fund had been paid to the
market administrator on or before the
due date.

Under the cooperative's proposals
late-payment charges would accrue to
the respective person or fund that was
paid late. If a handler’s payment
obligation directly to a producer or
cooperative was not paid on time, the
late-payment charge would accrue to
such producer or cooperative. If a
handler is late in paying an obligation to
the producer-settlement fund,
administrative assessment fund or
marketing service fund the late-payment
charge assessed would accrue to the
particular fund not paid on time.

As further inducement to make
payments to producers and cooperatives
on time, the late-payment charges
should accrue to the order’s
administrative assessment fund, which
is the market administrator's source of
funds for activities involved with
collections and noncompliance. If the
late-payment charge were to be added
to the amount owed by handlers to
producers and cooperatives, it would
likely result in such producers and
cooperatives being less concerned
whether they are paid on time. Thus, it
could be counterproductive to the
purpose sought to be achieved by the
institution of the late-payment charge.
Moreover, if a charge of 1 percent were
made with respect to a payment that
was only a few days late, it would
represent a significantly higher value
than the cost of money borrowed from
commercial sources for such a short
time span. Thus, cooperatives and
producers would be placed in a position
where they would prefer to be paid
several days late and get the late-
payment charge. In addition, in a
circumstance where a handler buys milk
from a cooperative handler on a
classified use basis, the obligation on
such milk would not be the same as its
value at the uniform prices for base milk
and excess milk, which is the value the
cooperative is entitled to after
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equalization with the producer-
settlement fund. Thus, it would unduly
complicate the terms of the order to
construct order provisions that would
return to producers and cooperatives an
equitable late-payment value for their
milk if, in fact, such value could be
determined.

The late-payment charge on
obligations due the producer-settlement
fund, marketing services fund, and
administrative assessment fund also
should accrue to the order's
administrative assessment fund. In the
case of delinquent handlers, money is
spent by the market administrator in
determining the amount of the late-
payment charges and in collecting such
payments or inducing noncomplying
handlers to pay on time. The money for
expenditures of this type, of course,
comes from the administrative
assessment fund. Thus, the competitors
of the noncomplying handlers who pay
assessments to this fund are bearing the
administrative costs of dealing with the
delinquent handlers. Thus, it is
reasonable that the late-payment
charges assessed on noncomplying
handlers be used to help defray these
administrative costs.

The late-payment charge provisions
as proposed by proponents provide that
such charge be applied if payment is not
received by the due date. Proponents
stated that they consider the present
payment dates in the order to be receipt
dates and contended that if they were to
be postmark dates that such dates
should be advanced by two days. In
view of the need to make timely
payments to handlers from the producer
settlement fund, it is essential that
money due such fund be received by the
due date. Also, since a payment cannot
be converted to “good money” by the
recipient until it is physically received,
more uniform application of the
payment schedules to handlers would
be effected if the payment dates are
applied as receipt dates. Additionally, it
is desirable to give handlers all the time
possible for submitting their payments
and the flexibility of using whatever
payment means they wish. This can be
achieved best by merely specifying the
date by which payment is to be
received. Obviously, payment cannot be
received on a non-business day. Thus, if
a due date falls on a Saturday, Sunday,
or national holiday, the due date of the
payment should be the next day that the
market administrator's office is open for
business, for the purpose of applying a
late-payment charge.

An additional exception in applying a
late-payment charge with respect to any
payment sent through the U.S. Postal

Service was proposed by a cooperative
association. This exception would
consider such payment to be made on
time if the envelope has a postage
cancellation date not later than the
second day preceding the due date. Such
a provision would enable a handler to
have greater assurance that a payment
is made on a timely basis. An exhibit in
the record indicates that with respect to
payments mailed to the market
administrator, they are often received
within two days of the postmark date.
However, the exhibit indicates also that
on occasion, such as around Christmas
time, some payments are received more
than two days after the postmark date.

It is a common practice in the market
to send payments through the mail.
Handlers would have greater control
over knowing whether they are
complying with the payment dates if
postmark dates applied by the U.S.
Postal Service can be used in
determining whether a payment is made
on lime. Moreover, postmark dates
would provide reliable evidence for the
market administrator to use in verifying
the timeliness of payments. Since it
would be helpful to handlers and to the
market administrator in the
determination of when a late-payment
charge is to be applied, the proposal
relative to postmark dates should be
adopted. A postage date applied by a
handler’s postage meter, however,
would not be an acceptable indication
of a timely payment, since a handler
would be able to predate the envelope.

Under the provisions adopted herein,
overdue handler obligations that are
payable to the market administrator
would be increased by 1 percent on the
first day after the due date. Any
remaining uppaid portion of the original
obligation would be further increased by
1 percent on the same date of each
succeeding month until the obligation is
paid. The additional late payment
charge would apply not only to the
original obligation but to any unpaid
late-payment charges previously
assessed.

At the time the adopted provisions
become effective, there may be handlers
with obligations already overdue. In
such cases, the newly adopted late-
payment charge should apply even
though the obligation was incurred prior
to the institution of the charge under the
order. For transitional purposes,
obligations that are outstanding on the
effective date of the amended order

- should not be increased until the day

after such type of obligation would be
overdue under the amended order.
The provision adopted herein would
pravide a late-payment charge in the
case of an unpaid obligation that was

determined at a date later than that
prescribed by the order because of a
handler's failure to submit a report to
the market administrator when due.
Such obligation should be considered to
have been payable by the date it would
have been due if the report had been
filed when due.

Proponents recognized that it may be
necessary for the market administrator
to require handlers and cooperatives to
maintain specific records or make
special reports for the purpose of
verification of the timeliness of
payments made by handlers directly to
producers and cooperatives. The
attached amendments do not prescribe
the specific means by which he shall
verify such transactions. The need for
such specification should be based on
actual experience in the market.

Under the terms of the order, the
market administrator has authority to
make rules and regulations to effectuate
the terms and provisions of the order.
Should there be need for more
specificity with respect to carrying out
the provisions adopted herein, this may
be accommodated through the
promulgation of appropriate
administrative rules with the approval
of the Director of the Dairy Division and
in consultation with the local industry.

If the purpose of the late-payment
provisions adopted herein is to be fully
accomplished, it is necessary that
payments not only be made on time but
must be deposited in the recipient's
account as promptly as possible. The
proposals considered at the hearing did
not encompass new provisions that
would assure the prompt deposit of
payments received. If serious problems
exist with respect to the timely deposit
of payments, it may be necessary for the
market administrator to promulgate
appropriate rules with respect to the
deposit of payments received by
cooperative associations.

4, Date payments are made from-the
producer-settlement fund. The order
should be amended to provide that
payments to handlers from the producer-
settlement fund should be made on or
before the 16th day after the end of the
month. However, if the 16th should fall
on a Saturday, Sunday or national
holiday, the market administrator may
delay payments from the fund until the
next day his office is officially open for
business.

Currently, the order provides that
payments from the producer-settlement
fund be made on or before the 17th day
after the end of the month. Cooperatives
proposed that this payment date be
advanced one day. In support of the
proposal, cooperatives contended that
with the adoption of a late-payment
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charge, as provided herein, it can be
expected that the payments to the
producer-settlement fund will be
received by the due date, the 15th, and
therefore, the market administrator
would be able to make payments from
the fund by the next day.

As previously indicated, it can be
expected that the adoption of a late-
payment charge will be sufficient
inducement for handlers to pay their
producer-settlement fund obligations on
time. In this circumstance, the market
administrator would have sufficient
funds to enable him to make the
prescribed payments from the fund by
the day after payments are due.

The market administrator makes it a
practice to notify handlers by telephone
on the date the uniform prices are
announced of their producer-settlement
fund obligation. Such announcement
date has not been later than the 12th
day after the end of the month. In some
cases the postmark dates on envelopes
containing handler payments to the
producer-settlement fund are the same
dates that handlers are notified by
telephone of the amount of their
obligation. Thus, it is apparent that
handlers can make their payments to the
producer-settlement fund on or before
the due date if they are sufficiently
induced to do so.

It is desirable that payments be made
from the producer-settlement fund as
promptly as possible so that those
handlers who receive the funds can
make their required payments to
producers. Payments to producers are
due on or before the 20th day after the
end of the month. Thus, adoption of the
earlier payment date for payments from
the producer-settlement fund will tend
to better assure that all producers are
paid by the due date. »

The order provides that if the balance
in the producer-settlement fund is
insufficient to make all the prescribed
payments, the market administrator
shall reduce uniformly such payments
and shall complete such payments as
soon as the necessary funds are
available. This procedure would involve
two series of payments and should be
avoided when practicable. Advancing
the pay-out date could involve the use of
this procedure in the case where the
date for payments from the fund falls on
a Saturday, Sunday or national holiday
when the market administrator's office
is not open for public business.
Therefore, the order should provide that
the required pay-out date may be
delayed until the next date the market
administrator’s office is open for
business when the pay-out date falls on
Saturday, Sunday or national holiday.

Rulings on Proposed Findings and
Conclusions

Briefs and proposed findings and
conclusions were filed on behalf of
certain interested parties. These briefs,
proposed findings and conclusions and
the evidence in the record were
considered in making the findings and
conclusions set forth above. To the
extent that the suggested findings and
conclusions filed by interested parties
are inconsistent with the findings and
conclusions set forth herein, the
requests to make such findings or reach
such conclusions are denied for the
reasons previously stated in this
decision.

General Findings

The findings and determinations
hereinafter set forth are supplementary
and in addition to the findings and
determinations previously made in
connection with the issuance of the
aforesaid order and of the previously
issued amendments thereto; and all of
said previous findings and
determinations are hereby ratified and
affirmed, except insofar as such findings
and determinations may be in conflict
with the findings and determinations set
forth herein.

(a) The tentative marketing agreement
and the order, as hereby proposed to be
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(b) The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the marketing area, and the
minimum prices specified in the
tentative marketing agreement and the
order, as hereby proposed to be
amended, are such prices as will reflect
the aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest; and

(c) The tentative marketing agreement
and the order, as hereby proposed to be
amended, will regulate the handling of
milk in the same manner as, and will be
applicable only to persons in the
respective classes of industrial and
commercial activity specified in, a
marketing agreement upon which a
hearing has been held.

Recommended Marketing Agreement
and Order Amending the Order

The recommended marketing
agreement is not included in this
decision because the regulatory
provisions thereof would be the same as
those contained in the order, as hereby

proposed to be amended. The following
order amending the order, as amended,
regulating the handling of milk in the
Middle Atlantic marketing area is
recommended as the detailed and
appropriate means by which the
foregoing conclusions may be carried
out:

1. Section 1004.61 is revised to read as
follows:

§ 1004.61 Computation of weighted
average price and uniform prices for base
milk and excess milk.

(a) For each month the market
administrator shall compute the
“weighted average price" per
hundredweight of milk of 3.5 percent
butterfat content as follows:

(1} Combine into one total the values
computed pursuant to § 1004.60 for all
handlers who filed the reports
prescribed by § 1004.30 for the month
and who made the payments pursuant to
§ 1004.71 for the preceding month;

(2) Add an amount equal to the total
value of the location differentials
commuted pursuant to § 1004.75;

(3) Add an amount equal to not less
than one-half of the unobligated balance
in the producer settlement fund;

(4) Divide the resulting amount by the .
sum of the following for all handlers
included in these computations:

(i) The total hundredweight of
producer milk included pursuant to
paragraph (a)(1) of this section; and

(ii) The total hundredweight for which
a value is computed pursuant to
§ 1004.60(e); and

(5) Subtract not less than 4 cents nor
more than 5 cents per hundredweight.

(b) Subject to paragraph (c) of this
section, for each month the market
administrator shall compute the uniform
prices per hundredweight for base milk
and excess milk, each of 3.5 percent
butterfat content, f.0.b. market, as
follows:

(1) Compute the aggregate value of
excess milk for all handlers included in
the computations pursuant to paragraph
(a) of this section as follows:

(i) Multiply the quantity of such milk
which does not exceed the total quantity
of producer milk received by such
handlers assigned to Class Il milk by the
Class II milk price;

(ii) Multiply the remaining
hundredweight quantity of excess milk
by the Class I price; and

(iii} Add together the resulting
amounts;

(2) Divide the total value of excess
milk obtained in paragraph (b)(1) of this
section by the total hundredweight of
such milk and round to the nearest cent;

(3) Subtract the withholding rate for
the advertising and promotion program
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as computed in § 1004.121(e). The result
shall be the uniform price for excess
milk;

(4) From the amount resulting from the
computations of paragraphs (a) (1)
through (3) of this section subtract an
amount computed by multiplying the
hundredweight of milk specified in
paragraph (a){4)(ii) of this section by the
weighted average price;

(5) Subtract the aggregate value of
excess milk determined in paragraph
(b)(1) of this section;

(6) Divide the result obtained in
paragraph (b)(5) of this section by the
total hundredweight of base milk for
handlers included in the computations
pursuant to paragraph (a) of this section
and subtract not less than 4 cents nor
more than 5 cents per hundredweight;
and

(7) Subtract the withholding rate for
the advertising and promotion program
as computed in § 1004.121(e). The result
shall be the uniform price for base milk.

(c) If the base milk price obtained in
paragraph (b)(7) of this section should
exceed the Class I price, the aggregate
amount in excess thereof shall be
included in the computation of the
excess milk price pursuant to paragraph
(b)(1) of this section, except that if by
such addition the excess milk price
should exceed the base milk price then
the aggregate amount of the excess shall
be prorated to the aggregate values of
base milk and excess milk on the basis
of the respective volumes of base and
excess milk.

2. In § 1004.71, paragraph (b}(2) is
revised to read as follows:

§ 1004.71 Payments to the producer
settlement fund.

(b) - » -

(2) The value at the weighted average
price, adjusted by the applicable
location differential on nonpool milk
pursuant to § 1004.75(b), with respect to
other source milk for which a value was
computed pursuant to § 1004.60(e).

3. Section 1004.72 is revised to read as
follows:

§ 1004.72 Payments from the producer-
settlement fund. X

On or before the 16th day after the
end of each month the market
administrator shall pay to each handler
the amount, if any, by which the amount
computed pursuant to § 1004.71(b)
exceeds the amount computed pursuant
to § 1004.71(a), subject to the following
conditions:

(a) If the balance in the producer-
settlement fund is insufficient to make
all payments pursuant to this section,

the market administrator shall reduce
uniformly such payments and shall
complete such payments as soon as the
necessary funds are available.

(b) If the 16th day after the end of the
month is a Saturday, Sunday, or
national holiday, the market
administrator may delay payments
pursuant to this section until the next
day his office is open for public
business.

4. In § 1004.73, paragraph (a)(2) is
revised lto read as follows:

§ 1004.73 Payments to producer and to
cooperative associations.

(a* *

{1* -

{2) On or before the 20th of the
following month at not less than the
uniform price for base milk computed
pursuant to § 1004.61(b) with respect to
base milk received from such producer
and not less than the uniform price for
excess milk computed pursuant to
§ 1004.61(b) for excess milk received
from such producer, subject to the
following adjustments:

(i) Proper deductions authorized in
writing by such producer;

(ii) Partial payment made pursuant to
paragraph (a)(1) of this section;

(iii) The butterfat differential
computed pursuant to § 1004.74;

(iv) Less the location differential
applicable pursuant to § 1004.75; and

(v) If by such date such handler has
not received full payment from the
market administrator pursuant to
§ 1004.72 for such month he may reduce
pro rata his payments to producers by
not more than the amount of such
underpayment. Payment to producers
shall be completed thereafter not later
than the date for making payments
pursuant to this paragraph next
following after receipt of the balance
due from the market administrator.

. - - . .

5. In § 1004.75, paragraph (b) is
revised to read as follows:

§ 1004.75 Location differentials to
producers and on nonpool milk.

» . - - -

(b) For purposes of computations
pursuant to §§ 1004.71 and 1004.72 the
weighted average price shall be reduced
at the rate set forth in paragraph (a) of
this section applicable at the location of
the nonpool plant from which the milk
was received, except that the adjusted
weighted average price shall not be less
than the Class II price.

6. In § 1004.76, paragraph (b)(5) is
revised to read as follows:

§ 1004.76 Payments by a handier
operating a partially regulated distributing
plant.

(b) [ R )

{5) From the value of such milk at the
Class I price, subtract its value at the
weighted average price, and add for the
quantity of reconstituted skim milk
specified in paragraph (b)(3) of this
section its value computed at the Class I
price less the value of such milk at the
Class II price (except that the Class I
price and the weighted average price
shall be adjusted for the location of the
nonpool plant and shall not be less than
the Class II price).

7. A new § 1004.78 is added to read as
follows:

§ 1004.78 Charges on overdue accounts.
Any unpaid obligation of a handler
pursuant to §§ 1004.71, 1004.73, 1004.76,
1004.77, 1004.79, 1004.85, or 1004.86 shall
be increased 1 percent beginning on the
day after the due date, and on the same
day of each succeeding month until such
obligation is paid, subject to the

following conditions:

(a) The amount payable pursuant to
this section shall be computed monthly
on each unpaid obligation, which shall
include any unpaid charges previously
computed pursuant to this section and
all such amounts shall be paid to the
administrative assessment fund
maintained by the market administrator;

(b) Any obligation that was
determined at a date later than that
prescribed by the order because of a
handler's failure to submit a report to
the market administrator when due,
shall be considered to have been
payable by the date it would have been
due if the report had been filed when
due; and

(c) Payments shall be deemed not to
have been made until such payments
have been received, except:

(1) Any payment received after the
due date in an envelope that is
postmarked not later than the second
day prior to the due date shall be
considered to have been received by the
due date; and

(2) If the date by which payments
must be received falls on a Saturday or
Sunday or on a national holiday,
payments shall be considered to have
been received by the due date if
received not later than the next day on
which the market administrator’s office
is open for public business.

8. In § 1004.120, paragraphs (b}, (c)
and (d) are revised to read as follows:

§ 1004.120 Procedure for requesting
refunds.

* - - .
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(b) Except as provided in paragraph
(c) of this section, the request must be
submitted within the first 15 days of
December for milk to be marketed
during the following calendar year and
during the first 15 days of March, June,
or September for milk to be marketed
from the first of the immediately °
following month through the remainder
of the calendar year.

(c) Upon first acquiring producer
status under this part, a dairy farmer
ghall, upon application filed with the
market administrator pursuant to
paragraph (a) of this section by the end
of the month immediately following the
month in which producer status is
acquired, be eligible for refund on all
marketings against which an assessment
is withheld during the current calendar
year and if producer status was first
acquired in December such producer
shall be eligible for a refund on all
marketings during December and the
following calendar year. This paragraph
also shall be applicable to all producers
during the period between the effective
date of this paragraph and the beginning
of the first quarterly period for which
the opportunity exists for such
producers to obtain a refund pursuant to
paragraph (b) of this section.

(d) A producer, located in a State
which has a State advertising and
promotion program in which producers
are required to participate unless they
are participating in an advertising and
promotion program under a Federal
order, may (in lieu of a refund request)
authorize the market administrator to
pay to the State the amount of his
required participation not in excess of
the rate computed pursuant to
§ 1004.121(e).

9. In § 1004.121 the introductory text
of paragraphs (b) (2), (3), and (4), and
paragraph (c) are revised and new
paragraphs (e) and (f) are added to read
as follows:

§1004.121 Duties of the market
administrator.

" * * - -

(b) Set aside into an advertising and
promotion fund, separately accounted
for, an amount equal to the withholding
rate for the month as set forth in
paragraph (e) of this section times the
amount of producer milk included in the
computation of uniform prices for such
month. The amount set aside shall be
disbursed as follows:

. * * » -

(2) To producers, a refund of the
amounts of mandatory checkoff for
advertising and promotion programs
required under authority of State law
applicable to such producers, but not in

amounts that exceed the rate per
hundredweight determined pursuant to
paragraph (e) of this section on the
volume of milk pooled by any such
producer for which deductions were
made pursuant to this paragraph.

(3) To any State, a payment on behalf
of any producer for which a specific
authorization has been received
pursuant to § 1004.120(d), but not in
amounts that exceed the rate per
hundredweight determined pursuant to
paragraph (e) of this section on the
volume of milk pooled by any such
producers for which deductions were
made pursuant to this paragraph.

{4) After the end of each month, make
a refund to each producer who made
application for such refund pursuant to
§ 1004.120. Such refund shall be
computed by multiplying the rate
specified in paragraph (e) of this section
times the hundredweight of such
producer's milk pooled for which
deductions were made pursuant to this
paragraph for such month, less the
amount of any refund otherwise made
to, or on behalf of, the producer
pursuant to paragraph (b) (2) and (3) of
this section.

(c) Promptly after the issuance of this
amending order, and thereafter with
respect to new producers, forward to
each producer a copy of the provisions
of the advertising and promotion
program (§§ 1004.110 through 1004.122).

- - - *

(e) In October of each year compute
the rate of withholding as follows:

(1) Compute the simple average of the
monthly weighted average prices for the
six-month period ending September 30;

-and

(2) Multiply the price computed
pursuant to paragraph (e)(1) of this
section by one percent and round to the
nearest full cent. This rate shall apply
during the following calendar year.

(f) As soon as possible after the rate
of withholding is computed, notify in
writing each producer currently on the
market and any new producer that
subsequently enters the market of the
withholding rate. This notification shall
be repeated annually thereafter only if
there is any change in the rate from the
previous period.

Note.—This recommended decision has
been reviewed under USDA criteria
established to implement Executive Order
12044, “Improving Government Regulations.”
A determination has been made that this
decision should not be classified “significant"
under those criteria. This decision constitutes
the Department's Draft Impact Analysis
Statement for this proceeding.

Signed at Washington, D.C., on'November
19, 1979.
William T. Manley,
Deputy Adminjstrator, Marketing Program
Operationa.
[FR Doc. 70-38311 Filed 11-23-79; 8:45 am)
BILLING CODE 3410-02-M
- -

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 79-NE-15]
Airworthiness Directives; General
Electric Co. CT58 Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rule making.

SUMMARY: This notice proposes to adopt
an airworthiness directive (AD) that
would require an inspection for an
undersized radius of certain stage one
turbine wheels used in General Electric
CT58 engines. The proposed AD is
prompted by a report of an undersized
radius which contributed to a stage one
turbine wheel failure.

DATES: Comments must be received on
or before January 28, 1980.

ADDRESSES:

Send comments on the proposal in
duplicate to: Federal Aviation
Administration, Office of the Regional
Counsel, New England Region,
Attention: Rules Docket, 12 New
England Executive Park, Burlington,
Massachusetts 01803,

The applicable service bulletin may
be obtained from: General Electric
Company, 1000 Western Avenue, Lyon,
Massachusetts 01910,

Copies of the service bulletin are
contained in the Rules Docket, Office of
the Regional Counsel, New England
Region, 12 New England Executive Park,
Burlington, Massachusetts 01803.

FOR FURTHER INFORMATION CONTACT:
Ralph S. Hawkins, Propulsion Section,
ANE-214, Engineering and
Manufacturing Branch, Flight Standards
Division, Federal Aviation
Administration, New England Region, 12
New England Executive Park,
Burlington, Massachusetts 01803;
telephone: (617) 273-7347.
SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire, Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
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communications received on or before
the closing date for comments will be
considered by the Administrator before
taking action on the proposed rule, The
proposal contained in this notice may be
changed in the light of comments
received. All comments submitted will .
be available, both before and after the
closing date for comments, in the Rules
Docket for examinination by interested
persons. A report summarizing each
FAA public contact, concerned with the
substance of the proposed AD, will be
filed in the Rules Docket.

There has been a report of a stage one
turbine wheel failure in a General
Electric CT58 engine. The fatigue crack,
which progressed to failure, originated
in an undersized radius on the forward
cooling plate locating ring rabbet groove
on the front side of the turbine wheel.
Since this condition is likely to exist on
other stage one turbine wheels from the
same manufacturing lot, the proposed
AD would require inspection of certain
serial numbered CT58 stage one turbine
wheel rabbet groove radii in accordance
with General Electric Alert Service
Bulletin CT58 (A72-159) CEB-255.
Turbine wheels with rabbet groove radii
less than 0.010 inch shall be removed
prior-to further flight. *

The Proposed Amendment

Accordingly, the Federal Aviation
Administration proposes to amend
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) by adding the
following new AD:

General Electric Company: Applies to all
General Electric CT58 turboshaft engines
incorporating stage one turbine wheel,
part number 4002T17P02, with the
following wheel serial numbers: 7753,
7761, 7762, 7787, 7768, 7783, 7799, 7803,
7811, 7815, 7817, 7819, 7820, 7823, 7824,
7828, 7839, 7845, and 7848,

Compliance required as indicated, unless
already accomplished.

To prevent failure of stage one turbine
wheels due to cracks originating from
undersize rabbet groove radii, inspect
forward and aft radii in accordance with the
procedures contained in the accomplishment
instruction section of General Electric Alert
Service Bulletin CT58 (A72-159) CEB-255,
dated July 9, 1979, or later FAA approved
revision, or equivalent means approved by
the Chief, Engineering and Manufacturing
Branch, New England Region.

Inspect in accordance with the following
schedule:

1. Turbine wheels with 3,950 hours or 7,800
cycles, or more, in service on the effective
date of this AD, must be inspected within the
next 50 hours or 100 cycles.

2. Turbine wheels with less than 3,950
hours or 7,900 cycles in service, on the
effective date of this AD, must be inspected
prior to exceeding 4,000 hours or 8,000 cycles,
whichever comes first,

Stage one turbine wheels with forward or
aft rabbet groove radii of less than 0.010 inch
must be removed and replaced with
servicable turbine wheels prior to further
flight.

The manufacturer’s specifications and
procedures identified and described in
this directive are incorporated herein
and made a part hereof pursuant to 5
U.S.C. 552(a)(1). All persons affected by
this directive who have not already
received these documents from the
manufacturer may obtain copies upon
request to General Electric Company,
1000 Western Avenue, Lynn,
Massachusetts 01910. These documents
may also be examined at Federal
Aviation Administration, New England
Region, 12 New England Executive Park,
Burlington, Massachusetts 01803, and at
FAA Headquarters, 800 Independence
Avenue, S.W., Washington, D.C.

A historical file on this AD, which
includes the incorporated material in
full, is maintained by the FAA at its
Headquarters in Washington, D.C., and
at FAA, New England Region
Headquarters, Burlington,
Massachusetts.

(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); sec 6{c), Department of
Transporation Act (49 U.S.C. 1655(c)); 14 CFR
11.85)

Note.—The Federal Aviation
Administration has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
A copy of the draft evaluation prepared for
this document is contained in the docket.

Issued in Burlington, Mass., on November
15, 1979
Robert E. Whittington,

Director, New England Region.

Note.—The incorporation by reference
provisions of this document was approved by
the Director of the Federal Register on June
19, 1967.

[FR Doc. 79-36314 Filed 11-23-79; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 79-ANW-01]

Proposed Alteration of Transition Area
AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Withdrawal of notice of
proposed rulemaking (NPRM).

SUMMARY: On Monday, March 26, 1979,
an NPRM was published in the Federal
Register (44 FR 18041) covering the
establishment of airspace at Klamath
Falls, Oregon. The proposal was to

lower airspace to provide for minimum
helding at a fix and to lower minimum
vector altitudes (MVA) for more
efficient air traffic handling. Study
subsequent to the issuance of the MPRM
disclosed that lowering of MVA is all
the airspace encompassed in the
proposal would not be necessary.
Therefore, the notice is being
withdrawn. The withdrawal of this
notice, however, does not preclude the
future issuance of a similar notice by the
FAA.

EFFECTIVE DATE: Airspace Docket
Number 79-ANW-01 withdrawal is
effective November 26, 1979. .
FOR FURTHER INFORMATION CONTACT:
Robert L. Brown, Operations,
Procedures and Airspace Branch, Air
Traffic Division, ANW-534, Federal
Aviation Administration, Northwest
Region, FAA Building, Boeing Field,
Seattle, Washington, 98108; telephone:
(208) 767-2610. Accordingly, pursuant to
the authority delegated to me by the
Administrator, the NPRM published in
Federal Register (44 FR 18041) is hereby
withdrawn.

(Sec. 307(a) Federal Aviation Act of 1958 as
amended (49 U.S.C. 1348(a)); sec. 6{c),
Department of Transportation Act (49 U.S.C,
1655(c); and 14 CFR 11.89)

Note.—The Federal Aviation
Administration has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
Since the regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this

~ action does not warrant preparation of a

regulatory evaluation.

Issued in Seattle, Wash., on November 5,
1979.

C. B. Walk, Jr.,
Director, Northwest Region.

[FR Doc. 79-36324 Filed 11-23-79; 8:45 am]
BILLING CODE 4910-13-M

FEDERAL TRADE COMMISSION

16 CFR Part 13
[File No. 792 3058]

Nolan’s R.V. Center, Inc,; Consent
Agreement With Analysis To Aid
Public Comment

AGENCY: Federal Trade Commission.
ACTION: Consent agreement.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
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order, accepted subject to final
Commission approval, among other
things, would require a Denver, Colo.
retailer of motor homes, campers, and
iravel trailers to cease failing to place
inside each vehicle it offers for sale, all
applicable written warranties; and a
sign giving the location of such
warranties, and stressing the importance
of comparing warranty terms before
making a purchase. The firm would be
required to instruct its employees as to
their specific obligations and duties
under federal law, and to institute a
surveillance program designed to detect
violators of the order.

paTE: Comments must be received on or
before January 25, 1980.

apDRESS: Comments should be directed
to: Office of the Secretary, Federal
Trade Commission, 6th St. and
Pennsylvania Ave., N.W., Washington,
D.C. 20580.

FOR FURTHER INFORMATION CONTACT:
paul C. Daw, Director, 6R, Denver
Regional Office, Federal Trade
Commission, Suite 2800, 1405 Curtis St.,
Denver, Colo. 80202. (303) 837-2271.

SUPPLEMENTARY INFORMATION: Pursuant
to Section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C,
46 and § 2.34 of the Commission’s Rules
of Practice (16 CFR 2.34), notice is
hereby given that the following consent
agreement containing a consent order to
cease and desist and an explanation
thereof, having been filed with and
accepted, subject to final approval, by
the Commission, has been placed on the
public record for a period of sixty (60)
days. Public comment is invited. Such
comments or views will be considered
by the Commission and will be
available for inspection and copying at
its principal office in accordance with

§ 4.9(b)(14) of the Commission's Rules of
Practice (16 CFR 4.9(b)(14)).

United States of America Before Federal
Trade Commission

In the matter of Nolan's R.V. Center, Inc,, a
corporation, file No. 792 3058, Agreement
Containing consent order to Cease and
Desist.

The Federal Trade Commission having
initiated an investigation of certain acts and
practices of Nolan's R.V. Center, Inc., and it
now appearing that Nolan's R.V. Center, Inc.,
sometimes referred to as proposed
respondent, is willing to enter into an
agreement containing an order to cease and
desist from the use of the acts and practices
being investigated,

it is hereby agreed by and between Nolan's
R.V. Center, Inc. and counsel for the Federal
Trade Commission that:

(1) Praposed respondent Nolan's R.V.
Center, Inc. is a corporation organized,
existing and doing business under and by
virture of the laws of the state of Colorado.

Its principal office and place of business is
located at 6935 Federal Boulevard, Denver,
Colorado 80221.

(2) Proposed respondent admits all the
furisdictional facts set forth in the draft of
complaint here attached.

(3) Proposed respondent waives:

(a) Any further procedural steps;

(b) The requirements that the Commission's
decision contain a statement of findings of
fact and conclusions of law; and

(c) All rights to seek judicial review or
otherwise to challenge or contest the validity
of the order entered pursuant to this
agreement.

(4) This agreement shall not become a part
of the public record of the proceeding unless
and until it is accepted by the Commission. If
this agreement is accepted by the
Commission it, together with the draft of
complaint contemplated thereby and related
material pursuant to Rule 2.34 will be placed
onthe public record for a period of sixty (60)
days and information in respect thereto
publicly released. The Commission thereafter
may either withdraw its acceptance of this
agreement and so notify the proposed
respondent, in which event it will take such
action as it may consider appropriate, or
issue and serve its complaint (in such form as
the circumstances may require) and decision,
in disposition of the proceeding.

(5) This agreement is for settlement
proposes only and does not constitute an
admission by proposed respondent that the
law has been violated as alleged in the draft
of complaint here attached.

(6) This agreement contemplates that, if it
Is accepted by the Commission, and if such

.acceptance is not subsequently withdrawn by

the Commission pursuant to the provisions of
§ 2.34 of the Commission's Rules, the
Commission may, without further notice to
proposed respondent, (1) issue its complaint
corresponding in form and substance with the
draft of complaint here attached and its
decision containing the following order to
cease and desist in disposition of the
proceeding and (2) make information public
in respect thereto. When so entered, the order
to cease and desist shall have the same force
and effect and may be altered, modified, or
get aside in the same manner and within the
same time provided by statute for other
orders. The order shall become final upon
service. Delivery by the U.S. Postal Service of
the complaint and decision containing the
agreed-to-order to proposed respondent’s
address as stated in this agreement shall
constitute service, Proposed respondent
waives any right it may have to any other
manner of service. The complaint may be
used in construing the terms of the order, and
no agreement, understanding,
respresentation, or interpretation not
contained in the order of the agreement may
be used to vary or contradict the terms of the
order.

(7) Proposed respondent has read the
proposed complaint and order contemplated
hereby. It understands that once the order
has been issued, it will be required to file one
or more compliance reports showing that it
has fully complied with the order. Proposed
respondent further understands that it may
be liable for civil penalties in the amount

provided by law for each violation of the
order after it becomes final.
Order
I Definitions

For the purpose of this order the definitions
of the terms “consumer product,”
“warrantor,” and “written warranty” as
defined in Section 101 of the Warranty Act
(15 U.S.C. § 2301 (1876)) shall apply. The
definition of the term “binder” as defined in
Section 702.1(g) of the Pre-Sale Rule (16 CFR
702 (1979)) shall apply.

'/

1t is ordered that respondent Nolan's R. V.
Center, Inc., a corporation, it successors and
assigns, and its officers, and respondent’s
agents, representatives and employees,
directly or through any corporation,
subsidiary, division or any other device, in
connection with the advertising, offering for
sale, and sale of motor homes, campers,
recreational vehicles, travel trailers, or other
consumer products, do forthwith cease and
desist from:

(1) Failing to make available in
respondent’s display area for prospective
buyers’ review prior to sale, the text of any
written warranties offered or granted by the
manufacturers of motor homes, campers,
recreational vehicles, travel trailers, and
other consumer products sold by respondent.
With respect to motor homes, campers,
recreational vehicles and travel trailers
“display area means a prominent location
inside each motor home, camper, recreational
vehicle, and travel trailer.

(2) Maintaining a binder or series of
binders to satisfy the requirements of
Paragraph 1, above, unless such binder or
binders are located in each motor home,
camper, recreational vehicle, and travel
trailer being displayed for sale by
respondent, and such binder or binders
include at least one copy of each written
warranty applicable to the motor home,
camper, recreational vehicle, travel trailer
and the consumer products contained in such
motor home, camper, recreational vehicle,
and travel trailer.

In utilizing any such binder or binders
respondent shall:

(a) provide prospective buyers with ready
access thereto; and

(b)(1) display such binder{s) in @ manner
reasonably calculated to elicit the
prospective buyers’ attention; or

(2)(i) make such binders(s) available to
prospective buyers' on request; and

(ii) place signs reasonably calculated to
elicit the prospective buyers' attention in
prominent locations within each motor home,
camper, recreational vehicle or travel trailer
advising such prospective buyers' of the
availability of the binder(s), including
instructions for obtaining access; and

(c) index such binder{s) according to
product or warrantor; and

{d) clearly entitle such binder(s) as
*“Warranties” or other similar title.

m

1t is further ordered that respondent shall
post, in a prominent location in each motor
home, camper, recreational vehicle, and
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travel trailer being displayed for sale, a sign.
eleven inches (length) by seventeen inches
(width), reasonably calculated to elicit
prospective buyers' attention, which contains
a verbatim reproduction of the following
language:

IMPORTANT!

NOT ALL WARRANTIES ARE THE SAME

We provide warranties for you to compare
before you buy

Please ask to see them

Check: Full or limited?

What costs are covered?

What do you have to do?

Are all parts covered?

How long does the warranty last?

Such sign shall be posted for a period of
not less than three years from the effective
date of this order. The language in such sign
shall be unencumbered by other written or
visual matter, shall be indented and
punctuated as indicated in this paragraph,
above, and shall be printed in black against a
solid white background, as follows:

(a) The word “Important” shall serve as the
title of the nptice and shall be printed in
capital letters in 60 point boldface type
followed by an exclamation point.

(b) The next phrase shall be printed on a
separate line in capital letters and in 42 point
boldface type.

(c) The next two phrases shall be printed
on separate lines and in 36 point medium face
type.

(d) Each succeeding phrase shall be printed
on a separate line and in 24 point medium
face type.

v

(1) 1t is further ordered that respondent
shall deliver a copy of this order to cease and
desist to all present and future employees,
salespersons, agents, independent
contractors, and other representatives of
respondent engaged in the sale of motor
homes, campers, recreational vehicles, travel
trailers or other consumer products on behalf
of respondent, and secure a signed statement
acknowledging receipt of the order from each
such person.

(2) 1t is further ordered that respondent
shall instruct all present and future
employees, salespersons, agents, independent
contractors, and other representatives of
respondent, engaged in the sale of motor
homes, campers, recreational vehicles, travel
trailers or other consumer products on behalf
of respondent, as to their specific obligations
and duties under the Magnuson-Moss
Warranty—Federal Trade Commission.
Improvement Act {(Public Law 93-637, 15
U.S.C. 2301 el seq.), all present and future
implementing Rules promulgated under the
Act, and this order.

(8) It is further ordered that respondent
shall institute a program of continuing
surveillance to reveal whether respondent's
employees, salespersons, agents, independent
contractors, or other representatives are
engaged in practices which violate this order.

(4) It is further ordered that respondent
shall maintain complete records for a period
of not less than three (3) years from the date
of the incident, of any written or oral
information received which indicates the

possibility of a violation of this order by any
of respondent's employees, salespersons,
agents, independent contractors, or other
representatives. Any oral information
received indicating the possibility of a
violation of this order shall be reduced to
writing, and shall include the name, address,
and telephone number of the informant, the
name and address of the individual involved,
the date of the communication and a brief
summary of the information received. Such
records shall be available upon request to
representatives of the Federal Trade
Commission during normal business hours
upon reasonable advance notice.

(5) It is further ordered that respondent
shall maintain, for a period of not less than
three (3) years from the effective date of this
order, complete business records to be
furnished upon request to the staff of the
Federal Trade Commission, relating to the
manner and form of their continuing
compliance with all terms and provisions of
this order.

(6) It is further ordered that the respondent
notify the Commission at least thirty (30)
days prior to any proposed change such as
dissolution, assignment or sale resulting in
the emergence of a successor corporation, the
creation or dissolution of subsidiaries of any
other change in obligations arising out of this
order.

(7) It is further ordered that respondent
shall within sixty (60) days after service upon
it of this order, file with the Commission a
report, in writing, setting forth in detail the
manner and form in which it has complied
with this order.

Analysis of Proposed Consent Order to Aid
Public Comment

The Federal Trade Commission has
accepted an agreement to a proposed consent
order from Nolan's R.V. Center, Inc. of
Denver, Colorado.

The proposed consent order has been
placed on the public record for sixty (60) days
for reception of comments by interested
persons. Comments received during this
period will become part of the public record.
After sixty (60) days, the Commission will
again review the agreement and the
comments received and will decide whether
it should withdraw from the agreement or
make final the agreement's proposed order.

The complaint alleges that Nolan's R.V.
Center, Inc,, a retailer of motor homes,
campers, and travel trailers, has failed to
make the text of written warranties available
to prospective purchasers in violation of the
Rule Concerning the Pre-Sale Availability of
Written Warranty Terms, 16 CFR 702. Under
this Rule, the seller of warranted consumer
products may make the terms of written
warranties available to prospective buyers
prior to sale through one or more of the
following methods.

(a) Clearly and conspicuously displaying
the tex! of the warranty in close conjunction
to each warranted product;

(b) Maintaining a binder system which is
readily available to prospective buyers, along
with conspicuous signs indicating the
availability and identifying the location of
such binders when the binders are not
prominently displayed;

(c) Displaying the package containing the
consumer product on which the text of the
written warranty is disclosed in such a way
that the warranty is clearly visible to
prospective buyers at the point of sale; or

(d) Placing a sign which contains the text of
the written warranty in close proximity to the
produet to which it applies,

According to the complaint allegations,
Nolan's has not used any of these methods to
make warranty texts available to consumers
prior to sale.

The order in this matter requires the
respondent to place copies of all written
warranties applicable to the vehicles it sells
inside those vehicles. In addition, the order
requires the respondent to place a sign in
each vehicle indicating where the applicable
warranties may be found and stressing the
importance of comparing warranty terms
before making a purchase.

The order will benefit consumers by giving
them an opportunity to examine and compare
prior to purchase the texts of warranties
applicable to the products respondent offers
for sale. Since all warranties are not the
same, this examination and comparison
should aid prospective consumers in making
a purchasing choice among alternative
products.

The purpose of this analysis is to facilitate
public comment on the proposed order, and it
is not intended to constitute an official
interpretation of the agreement and proposed
order or to modify in any way their terms,

Carol M. Thomas,

Secretary.

[FR Doc. 7836346 Filed 11-23-79; 8:45 am]
BILLING CODE 6750-01-M

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1700

Human Prescription Drugs in Oral
Dosage Forms; Proposed Exemption
of Pancrelipase Preparations in Tablet,
Capsule, or Powder Form From Child-
Protection Packaging Requirements

AGENCY: Consumer Product Safety
Commission,

ACTION Proposed rule.

suMMARY: The Commission proposes for
public comment an exemption from
child-protection packaging requirements
for pancrelipase preparations in tablet,
capsule, or powder form. Pancrelipase
provides additional pancreatic enzymes,
and is particularly used in the treatment
of children with cystic fibrosis.
Commission studies suggest that child-
protection packaging for this drug may
be unnecessary to protect children from
serious illness or injury, because of the
low toxicity of pancrelipase and the lack
of adverse human experience associated
with the drug. Johnson & Johnson Baby
Products Company, manufacturer of a
capsule form of pancrelipase; petitioned
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the Commission to exempt its
pancrelipase product,

pATE: Comments on this proposed
exemption must be received by January
25, 1980. Comments received after this
date will be considered to the extent
practicable, :

If the Commission issues a final
regulation exempting this product, the
Commission proposes that the
exemption become effective on the date
the final regulation is published in the
Federal Register.

ADDRESSES: Comments, preferably in
five copies, should be submitted to the
Office of the Secretary, Consumer
Product Safety Commission, Third Floor,
1111 18th Street, NW., Washington, D.C.
20207. Comments received may be seen
in the Office of the Secretary during
working hours Monday through Friday.
FOR FURTHER INFORMATION CONTACT:
Dr. Fred Marozzi, Division of Safety
Packaging and Scientific Coordination,
Directorate for Engineering and Science,
Consumer Product Safety Commission,
Washington, D.C. 20207, telephone 301-
492-6477.

SUPPLEMENTARY INFORMATION:

Background

On April 26, 1979, the Commission
received a petition (PP 79-3) from
Johnson & Johnson Baby Products
Company, of Raritan, N.J., requesting an
exemption from child-protection
(special) packaging requirements for
pancrelipase in 100 and 250 capsule
containers. A large amount of the drug is
regularly used as replacement therapy
for pancreatic enzyme insufficiency in
children with cystic fibrosis. Such
children are taught to self-administer the
drug at an early age (5-8 years) because
the medication must be taken at all
means and snacks.

The exemption was specifically
requested for containers of 100 and 250
capsules. Pancrelipase is also prescribed
in powder and tablet form and may be
enteric coated to prevent destruction of
a portion of the pancrelipase in the
stomach. Regardless of the form of the
product, however, it appears unlikely
that a child would ingest a quantity of
the drug sufficient to cause serious
personal injury or serious illness.

Based upon the low toxicity of
pancrelipase preparations, the
Commission is considering an
exemption for pancrelipase on a generic
basis for all dosage forms (tablets,
capsules, and powders).

Grounds for Exemption

The petitioner contends that an
exemption for pancrelipase is justified
based upon the low toxicity of the drug

as shown by the lack of adverse human
experience data. Data from the National
Clearinghouse for Poison Control
Centers (NCPCC) indicate that only two
ingestions of pancrelipase products
occurred during the period from 1969
through 1976. These two ingestions
occurred in 1974, and no symptoms of
hospitalization were involved in either
case. In addition, a medical literature
search back to 1950 does not reveal any
articles on the accidental ingestion of
pancrelipase, Physicians’ reports that
are included in the petitioner's
supporting material reveal that no
adverse reactions occurred in patients
taking the petitioner's pancrelipase
preparation during clinical studies. Also,
animal toxicity studies could not
determine the Median Lethal Dosage of
pancrelipase in rats and mice, as doses
up to 9.336 grams per kilogram did not
produce death in any of the animals
tested. Another study cited by the
petitioner demonstrates that the single
dose ingestion of an entire container of
250 capsules by each of four beagle dogs
did not produce any toxic effects.

An examination of the most current
data sources available to the
Commission staff reveals no reports of
pancrelipase ingestion other than the
two reports in 1974 (neither involving
symptoms nor hospitalizations) which
are cited in the petitibn and referenced
above. The staff examined the data
supplied by the petitioner, the statistics
of the National Clearinghouse for Poison
Control Centers from 1969 through 1976,
the National Electronic Injury
Surveillance System Comments for 1978,
in-depth investigations, injury and
potential injury information poison
control statistics for 1975 and 1976, and
the Commission's consumer complaint
and death certificate files.

Johnson & Johnson also contends that
an exemption for pancrelipase is
justified because special packaging
could adversely compromise the utility
and stability of the drug. According to
the petitioner, because the cystic fibrotic
children who need access to the drug
are not physically strong, opening the
child-resistant closure is especially
difficult, and special packaging could
interfere with self-administration of the
medication, In addition, if such difficulty
causes the children to leave the closure
loosened, then the capsules would be
exposed to moisture in the air which
could result in a loss of product potency.

The Commission solicited the opinion
of its Technical Advisory Committee
(TAC) on Poison Prevention Packaging.
Of the 14 members who commented on
the petition, 10 members recommended

granting the petition and 4 members
recommended denial.

The 10 members who recommended
granting the petition cited the need to
make access to the medication less
difficult for the cystic fibrotic children
who constitute a majority of the
product’s users, and the unlikelihood
that the drug would cause any serious
toxic effects if accidentally ingested by
young children,

One of the 4 members who
recommended denial expressed concern
“if there is any possibility of ingestion of
the product harming a child" and noted
that, in his opinion, child-resistant
packaging on today’s market is no more
difficult to open than standard
conventional closures. In response to
this concern, the Commission observes
that the pancrelipase product has a low
toxicity, and that the accidental
ingestion of such a product would be
highly unlikely to result in serious
illness to the children involved. With
respect to the allegation that child-
resistant closures are no more difficult
to open than conventional closures, the
Commission notes that the protocol test
used to determine the child-resistance of
special packaging stipulates that no
more than 20 percent of children
between the ages of 42 months and 51
months be able to open a package
within a 10 minute test peried (16 CFR
1700.15, 1700.20). Further, the adult
protocol test allows up to 10 percent of
adults to fail to gain entry to the special
packaging, Thus, the Commission
observes that a certain percentage of
children who are slightly older than the
test group is likely to encounter
difficulties in opening such packaging as
well, and this percentage is likely to be
higher for cystic fibrotic children. Due to
the physical weakness associated with
the disease, the Commission notes that
these children who are expected to self-
administer pancrelipase are placed at a
particular disadvantage when asked to
use child-resistant packaging.

A second TAC member expressed
concern about the warning on the
pancrelipase package that high doses of
pancreatic enzymes can cause
hyperuricosuria (high levels of uric acid
in the urine). In response to this concern,
the Commission notes that although
reports of hyperuricosuria involving
cystic fibrotic children taking
pancrelipase have been found in
medical journals, the children involved
were found to be taking larger than
normal doses of medication at each
meal, and the condition required several
days or weeks to develop. In addition,
the condition was completely reversed
once normal doses of the medication
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were administered. Thus, the
Commission observes that it is highly
unlikely that hyperuricosuria would
occur in an accidental overdose
situation. The Commission also notes
that even if hyperuricosuria results in
the formation of kidney stones, which
would occur only if the uric acid level is
quite high and of long duration, the
stones would be medically treatable
either through drug therapy or, if larger,
by minor surgery.

A third TAC member suggested that
an exemption was not necessary
because under section 4(b) of the PPPA,
15 U.S.C. 1473(b); the prescribing
physician may direct, or the consumer
may request, that the drug be supplied in
conventional packaging. In response to
this suggestion, the Commission notes
that the fact that the “non-complying
provision” is available is not a sufficient
reason to justify denial of such
exemption requests. The evaluation of
exemption petitions is based upon the
toxicity of the product involved and the
potential for serious injury or illness in
cases of accidental overdose.

A fourth TAC member expressed
concern that the amount of the product
available per package was such that
some risk of adverse effects might result
in cases of accidental ingestion. In
response to this concern, the
Commission notes that the injury and
ingestion data, as well as the animal
toxicity studies, referenced above reveal
that accidental ingestion is unlikely to
result in serious injury or illness in
children under 5 years of age.

The Commission also solicited the
opinion of the Food and Drug
Administration (FDA) on the exemption
request. Based upon the low toxicity of
pancrelipase and upon the absence of
reported adverse symptoms from
ingestions of the drug, FDA concludes
that the exemption should be granted,
Findings

Based on currently available
information showing the low toxicity of
pancrelipase and the lack of adverse
human experience reported from
ingesting pancrelipase, the Commission
preliminarily finds that pancrelipase
preparations in tablet, capsule, or
powder form do not pose a risk of
serious personal illness or serious injury
to children. Accordingly, the
Commission is proposing to exempt
pancrelipase preparations from the
child-resistant packaging requirements.
This action constitutes the granting of
petition PP 79-3.

The Commission emphasizes that this
proposed exemption is limited to
pancrelipase preparations containing no
other substances subject to the

requirements for special packaging
under 16 CFR 1700.14(a)(10).

Environmental Considerations

The Commission’s interim rules for
carrying out its responsibilities under
the National Environmental Policy Act
(see 16 CFR Part 1021; 42 FR 25494)
provide that exemptions to an existing
standard that do not alter the principal
purpose or effect of the standard
normally have no potential for affecting
the environment and that, therefore,
environmental review of exemptions is
generally not required (§ 1021.5(b)(1)).
The rules also state that environmental
review of rules requiring poison
prevention packaging is generally not
required (§ 1021.5(b)(3)).

With respect to this exemption of
pancrelipase preparations in tablet,
capsule, or powder form from poison
prevention packaging, the Commission
finds that the rule will have no
significant effect on the environment
and that no environmental review is
necessary.

Conclusion

Having considered the petition, the
human experience data and the animal
toxicity studies submitted by the
petitioner, the poison control statistics
of the National Clearinghouse for Poison
Controls Centers from 1969 through
1976, medical and scientific literature,
and other Commission data sources, and
having consulted, pursuant to section 3
of the Poison Prevention Packaging Act
of 1970 (PPPA), with Technical Advisory
Committee on Poison Prevention
Packaging established in accordance
with section 6 of the PPPA, the
Commission concludes that an
exemption from the special packaging
requirements for pancrelipase
preparations in tablet, capsule, or
powder form should be proposed as set
forth below. Accordingly, pursuant to
the provisions of the PPPA (Pub. L. 91~
601, sections 2, 3, 5; 84 Stat. 1670-72; 15
U.S.C. 1471, 1472, 1474) and under
authority vested in the Commission by
the Consumer Product Safety Act (Pub.
L. 92-572, sec. 30{a); 86 Stat. 1231; 15
U.S.C. 2079(a)), the Commission
proposes that 16 CFR 1700.14(a)(10) be
amended by adding subparagraph (ix),
as follows:

§ 1700.14 Substances requiring special
packaging.

(a) * * .

(10) Prescription drugs. Any drug for
human use that is in a dosage form
intended for oral administration and
that is required by Federal law to be
dispensed only by or upon an oral or
written prescription of a practitioner

licensed by law to administer such drug
shall be packaged in accordance with
the provisions of § 1700.15 (a), (b}, and
(c), except for the following:

L - »* - -

(ix) Pancrelipase preparations in
tablet, capsule, or powder form and
containing no other substances subject
to this § 1700.14(a)(10).

(Secs. 2, 3, 5, Pub, L. 91-601, 84 Stat. 1670,
1671 (15 U.S.C, 1471, 1472, 1474))
Dated: November 19, 1979,
Sadye E. Dunn,
Secretary, Consumer Product Safety
Commission.
[FR Doc. 79-38222 Filed 11-23-7% 545 umj
BILLING CODE 6355-0%-M
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for
Neighborhoods, Voluntary
Associations and Consumer
Protection

24 CFR Part 3282
[Docket No. R-79-743]

Mobile Home Procedural and
Enforcement Regulations;
Disqualification and Requalification of
Primary Inspection Agencies

AGENCY: Assistant Secretary for
Neighborhoods, Voluntary Associations
and Consumer Protection, HUD.

ACTION: Proposed Rule.

SUMMARY: This proposed rule amends
the Mobile Home Procedural and
Enforcement Regulations to provide for
automatic disqualification of any
primary inspection agency [Preduction
Inspection Primary Inspection Agency
(IPIA) or Design Approval Primary
Inspection Agency (DAPIA)] if such
agency has been inactive for a period of
one year. This disqualification is based
upon the Department’s belief that a
primary inspection agency may lose
expertise and may fail to keep abreast
of changes in the regulations if it is not
actively engaged in the performance of
its functions. In addition, the required
annual monitoring cannot be done for an
agency which is not performing.

DATES: Comments must be received on
or before January 25, 1980.

ADDRESSES: Comments must be sent to
the Rules Docket Clerk, Office of the
Secretary, Room 5218, Department of
Housing and Urban Development, 451
Seventh Street, SW., Washington, D.C.
20410,

FOR FURTHER INFORMATION CONTACT:
John Mason, Chief, Enforcement Branch.
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Mobile Home Standards Division, Room
4220, Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, D.C. 20410, (202) 755-7970.
SUPPLEMENTARY INFORMATION:
Regulations dealing with primary
inspection agencies (both IPIA’s and
DAPIA's) were promulgated pursuant to
the Mobile Home Construction and
Safety Standards Act of 1974, 42 U.S.C.
5401 et seq. In order for a primary
inspection agency to provide services
pursuant to the Mobile Home Procedural
and Enforcement Regulations, it must be
approved by the Department pursuant to
these regulations.

The present rule 24 CFR 3282.356
deals with disqualification of a primary
inspection agency where such agency is
not adequately carrying out one or more
of its functions. It does not address the
issue of disqualification of an inactive
primary inspection agency.

The Department believes that a
primary inspection agency may lose
expertise and may fail to keep abreast
of changes in the regulations if it is not
actively engaged in the performance of
its functions. In addition, the
performance of each primary inspection
agency must be monitored at least once
a year pursuant to 24 CFR 3282.453(b). It
is, of course, impossible to monitor the
performance of an agency which is not
performing. In order to deal with these
concerns this proposed rule has been
prepared. The rule would automatically
disqualify any primary inspection
agency which has been inactive for a
period of one year. The proposed rule
also permits any agency which has been
disqualified because of inactivity to
resubmit an application in order to be
requalified.

The Department has determined that
an Environmental Impact Statement is
not required with respect to this
proposed rule. A copy of the Finding of
Inapplicability is available for
inspection and copying according to
Department rules and regulations during
business hours at the Office of the Rules
Docket Clerk, whose address is stated
above.

Accordingly, it is proposed that 24
CFR 3282.356(e) be added as follows:

§3282.356 Disqualification and
requalification of primary inspection
agencies.

(e) Both provisional and final
acceptance of any IPIA (or DAPIA)
automatically expires at the end of any
period of one year during which it has
not acted as an IPIA (or DAPIA), An
[PIA (or DAPIA) has not acted as such
unless it has actively performed its
services as an IPIA (or DAPIA) for at

-~

least one manufacturer by which it has
been selected. An IPIA (or DAPIA)
whose acceptance has expired pursuant
to this provision (§ 3282.356{e)) may
resubmit an application under § 3282.353
in order to again be qualified as an IPIA
(or DAPIA), when it can show a bona
fide prospect of performing IPIA (or
DAPIA) services,
(Sec. 625, National Mobile Home
Construction and Safety Standards Act of
1974, (42 U.S.C. 5424); sec. 7{d), Department of
Housing and Urban Development Act, {42
U.S.C. 3535(d)))

Issued at Washington, D.C., November 1,
1979.
Richard C. D. Fleming,
General Deputy Assistant Secretary for A
Neighborhoods, Voluntary Associations, and
Consumer Protection.
[FR Doc. 79-36050 Filed 11-23-79; 8:45 am)
BILLING CODE 4210-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 48 and 139
[LR-61-78)

Excise Tax on Coal; Public Hearing on
Proposed Regulations »
AGENCY: Internal Revenue Service,
Treasury.

ACTION: Public hearing on proposed
regulations.

SUMMARY: This document provides
notice of a public hearing on proposed
regulations relating to excise tax on
coal,

DATES: The public hearing will be held
on January 10, 1980, beginning at 10:00
a.m. Outlines of oral comments must be
delivered or mailed by December 27,
1979,

ADDRESS: The public hearing will be
held in the L.R.S. Auditorium, Seventh
Floor, 7400 Corridor, Internal Revenue
Building, 1111 Constitution Avenue,
N.W., Washington, D.C. The outlines
should be submitted to the
Commissioner of Internal Revenue, Attn:
CC:LR:T (LR-61-78), Washington, D.C.
20224,

FOR FURTHER INFORMATION CONTACT:
George Bradley or Charles Hayden of
the Legislation and Regulations
Division, Office of Chief Counsel,
Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington,
D,Cll. 20224, 202-566-3935, not a toll-free
call.

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is proposed
regulations under section 4121 of the
Internal Revenue Code of 1954, as added

by section 2 of the Black Lung Benefits
Revenue Act of 1977. The proposed
regulations appeared in the Federal
Register for Monday, August 27, 1979, at
page 50065 (44 FR 50065).

The rules of § 601.601(a)(3) of the
“Statement of Procedural Rules"” (26
CFR Part 601) shall apply with respect to
the public hearing. Persons who have
submitted written comments within the
time prescribed in the notice of
proposed rulemaking and also desire to
present oral comments at the hearing on
the proposed regulations should submit
an outline of the comments to be
presented at the hearing and the time
they wish to devote to each subject by
December 27, 1979.

Each speaker will be limited to 10
minutes for an oral presentation
exclusive of time consumed by
questions from the panel for the
Government and answers to these
questions.

Because of controlled access
restrictions, attendees cannot be
admitted beyond the lobby of the
Internal Revenue Building until 9:45 a.m.

An agenda showing the scheduling of
the speakers will be made after outlines
are received from the speakers. Copies
of the agenda will be available free of
charge at the hearing.

This document does not meet the
criteria for significant regulations set
forth in paragraph 8 of the Treasury
Directive appearing in the Federal
Register for Wednesday, November 8,
1978.

By direction of the Commissioner of
Internal Revenue.

Raobert A. Bley,

Director, Legislation and Regulations
Division.

[FR Do, 78-36376 Filed 11-23-79; B:45 am|
BILLING CODE 4830-01-M

DEPARTMENT OF THE INTERIOR
National Park Service
36 CFR Part 7

Gateway National Recreation Area;
Use of Metal Detecting Device

AGENCY: National Park Service, Interior,
ACTION: Proposed rule.

SUMMARY: Regulations in effect at the
Gateway National Recreation Area
prohibit the possession or use of mineral
or metal detecting devices. This rule will
allow the possession or use of such a
device on Jacob Riis Beach.

DATES: Written comments, suggestions
orobjections will be accepted on or
before December 26, 1979,
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ADDRESSES: Comments should be
directed to: Superintendent, Gateway
National Recreation Area, Building No.
69, Floyd Bennett Field, Brooklyn, N.Y.
11234.

FOR FURTHER INFORMATION CONTACT:
Herbert S. Cables, Jr., Superintendent,
Gateway National Recreation Area,
Telephone: (212) 252-9150.

SUPPLEMENTARY INFORMATION:

Background

Present regulations (36 CFR 2.20(b)(6))
prohibit the possession or use of a
mineral or metal detecting device in
areas of the National Park System. The
intent of this action is to allow the
possession or use of mineral or metal
detectors in one well defined area of
public beach. The sand for this beach
was hauled in by truck, and has been
held in place by groins placed for that
purpose. Thus, there is no possibility
that historic or archeological resources
are present to be disturbed by metal
detecting activity.

Use of metal detectors was a
recreational pursuit in this area until the
National Park Service assumed
. ownership some time after 1972.

Authority: Section 3 of the Act of August
25, 1916 (39 Stat. 535, as amended, 16 U.S.C,
3); P.L. 92-592 of October 27, 1972 (85 Stat.
1311, 18 U.S.C. 480cc.); Title 36 CFR 1.1(c).

In consideration of the foregoing, it is
proposed to amend § 7.29 of Title 36,
Code of Federal Regulations by addition
of a new paragraph (d) as follows:

§ 7.29 Gateway National Recreation Area.

* » » . »

(d) Possession or Use of Mineral or
Metal Detecting Device. Possession or
use of a mineral or metal detecting
device is allowed at Jacob Riis Park in
the beach area between the boardwalk
and the water line, from Beach 149th
Street to Beach 169th Street, commonly
known as Bays One through Fourteen.
Possession or use of a mineral or metal
detecting device at any other location is
prohibited: Provided, That possession of
such a device within a motor vehicle is
permitted if the device is broken down
or packed in such a way as to prevent
its use while in the park areas: Provided
further, That the provisions of this
section shall not apply to (1)
fathometers, radar equipment and
electronic equipment used primarily for
the navigation and safe operation of
boats and aircraft, and (2) mineral or
metal detecting devices used in pursuit
of authorized mining activities.

Drafting Information
The following persons participated in

the writing of this regulation: Leonard A.

Frank and Donald L. Jackson, North
Atlantic Regional Office, and Robert
Cunningham, Gateway National
Recreation Area, all of the National Park
Service.

Impact Analysis

The National Park Service has
determined that this document is not a
significant rule requiring preparation of
a regulatory analysis under Executive
Order 12044 and Part 14 of Title 43 of the
Code of Federal Regulations; nor is ita
major Federal action significantly
affecting the quality of the human
environment, which would require
preparation of an Environmental Impact
Statement.

L. J. Hovig,

Acting Regional Director, North Atlantic
Region, National Park Service.

[FR Doc. 79-96256 Filed 11-23-79: 8:45 am)

BALLING CODE 4310-70-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 120
[FRL 1365-6]

Water Quality Standards; Surface
Waters of the State of Alabama

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rules.

SUMMARY: This action proposes water
quality standards to reestablish
previously approved use classifications
for segments of four navigable
waterways, Five Mile Creek, Opossum
Creek, Valley Creek, Village Creek, and
upgrade the use designation of a
segment of Village Creek from river Mile
30 to its source, where available
information indicate that alternative use
designations consistent with the Clean
Water Act are attainable. This action is
separate from final EPA rulemaking
relating to the State of Alabama, in
which EPA proposed use classifications
for 23 stream segments (43 FR 43741,
September 27, 1978). Final action on
these streams is expected soon.

DATES: All written comments received
on or before January 25, 1979 will be
considerd in the preparation of the final
rule. Public hearing will be held on
January 17, 1980, at 7:00 p.m.
ADDRESSES: Written comments should
be addressed to R. F, McGhee, Water
Quality Standards Coordinator, EPA,
245 Courtland Street, NE., Atlanta,
Georgia, 30308. The hearing will be held
in the North Meeting Room D-J-, 1 Civic
Center Plaza, Birmingham, Alabama.

FOR FURTHER INFORMATION CONTACT: R,
F. McGhee at the above address,
telephone (404) 881-3012.

SUPPLEMENTARY INFORMATION: Stalutory
requirement: Section 303(c) of the Clean
Water Act, as amended (Pub. L. 95-217)
(hereinafter the Act) provides that
whenever a state revises its water
quality standards, or adopts new
standards, such standards must be
submitted to EPA for approval. If EPA
determines that the revised standards
are not consistent with the requirements
of the Act, it must notify the state within
90 days and specify the changes
necessary to comply with the Act. If the
state's water quality standards are not
brought into compliance with the Act
within 90 days after the date of
notification, the EPA must promulgate
water quality standards consistent with
the Act after proposal and public
comment.

The Agency's regulations for
implementing Section 303(c) of the Act
are codified at 40 CFR 35.1550. Guidance
for these regulations has appeared in
Chapter 5 of EPA's “Guidelines for State
and Areawide Water Quality
Management Program Development”
(November 5, 1976; 40 FR 43777;
“Guidelines”), and in a Federal Register
Notice (43 FR 29588—]uly 10, 1978).

Background

On October 15, 1976, and March 17,
1977, the Alabama Water Improvement
Commission (AWIC) held public
hearings to receive comments on
Alabama’s water quality standards
relative to the requirements of the Act,
the 40 CFR 85.1550 regulations and the
Guidelines. Since these hearings, seven
distinct actions have occurred, either by
the State or EPA, leading to this
proposed rulemaking.

First, on May 30, 1977, the AWIC
adopted substantive revisions to the
Alabama water quality standards
including changes in the antidegradation
policy, mixing zone criteria, waste
treatment requirements, temperature
criteria, use classifications and their
associated criteria and 175 designated
beneficial use classification
assignments.

Second, on August 29, 1977, in
accordance with Section 303(c)(3) of the
Act, the EPA Regional Administrator,
Region IV, approved the revised water
quality standards adopted on May 30,
1977, except for specific use
designations for 57 stream segments,
and for Section V, Waste Treatment
Requirements pending further
evaluation,

Third, on September 17 and 20, 1977,
EPA Region IV held public meetings to
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provide information to interested
persons on the Agency’s action of
August 29, 1977, and to receive public
comments on the sections of the water
quality standards which were excepted
from EPA's approval.

Fourth, on September 28, 1977, the _
Regional Administrator disapproved 50
beneficial use designations which are
the subject of another rulemaking (43 FR
43741; September 27, 1978). The Regional
Administrator approved seven
beneficial stream use designations for
which he had previously withheld
approval including the assignment of the
Agricultural and Industrial Water
Supply Use to segments of Five Mile,
Opossum, Valley and Village Creeks in
Jefferson County, Alabama.

Fifth, on December 19, 1977, among
other actions, the AWIC adopted a
revised beneficial use classification,
Industrial Operations, for segments of
Five Mile, Opossum, Valley and Village
Creeks.

Sixth, on January 5, 1978, the AWIC
submitted to the Regional Administrator
the revised water quality standards
adopted on December 19, 1977.

Finally, on April 13, 1978, the Regional
Administrator disapproved the
assignment of the Industrial Operations
use to Opossum Creek and portions of
Five Mile, Valley and Village Creeks.
Because of this determination and
because the State has failed to take
appropriate action to justify the*
downgrading of beneficial use
designations previously approved for
the four stream segments listed herein,
the Agency is proposing appropriate
stream use designations in accordance
with Section 303(c)(4) of the Act.

The State may: (a) Submit adequate
justification as provided by 40 CFR
35.1550(c) for the use classifications
disapproved by the Regional
Administrator; or (b) adopt appropriate
use classifications for the waters listed
in this proposed rule. If the State fails to
act in either manner (a or b), the
Administrator in accordance with
Section 303(c)(4) of the Act will
promulgate the water quality standards
proposed herein, or other standards
which EPA determines are consistent
with the requirements of the Act after
considering public comment.

Statutory Basis and Purpose

Section 303(c) of the Act requires that
State wafer quality standards
“* * * protect the public health and
welfare, enhance the quality of water
and serve the purposes of this Act.” The
purpose of water quality standards, as
with other sections of the Act, is to
achieve the 1983 national goal, wherever
attainable, “* * * of water quality

which provides for the protection and
propagation of fish; shellfish, and
wildlife and provides for recreation in
and on the water * * *" (Section
101(a)(2)).

A water quality standard for a
particular water body basically consists
of two parts: a designated “use” for
which the water body is to be protected
(such as "“agriculture,” “‘recreation,” or
“fish and wildlife") and a numerical or
qualitative pollutant concentration limit
(or “criterion") which will support that
use. (A more detailed discussion of
water quality standards is presented in
EPA's policy statement, 43 FR 29588,
July 10, 1978, and in regulations at 40
CFR 35.1550.)

As noted in EPA’s July 10, 1978
statement, EPA's policy with respect to
the designation of individual water
segments for one or more uses is based
on the goal set forth in Section 101(a)(2)
of the Act. It is EPA’s policy that uses
consonant with the 1983 goal are the
norm, and that less protective uses may
be allowed only in carefully limited
circumstances related to the
determination of attainability. Thus
EPA's regulations require that States
establish water quality standards that
will achieve the 1983 goals where
attainable and maintain water uses
currently being attained (40 CFR
35.1550(c) (1) and (2)). If the currently
designated use cannot be attained,
however, that use may be downgraded,
but only upon a demonstration that the
designated use is “unattainable”
because:

(1) Of natural background;

(2) Of irretrievable man-induced
conditions; or

(3) Achievement of the designated use
would require application of effluent
limitations for existing sources more
stringent than those required pursuant to
section 301(b)(2) (A) and (B) of the Act
(even assuming implementation of "best
management practices” for nonpoint
sources) and imposition of such extra
controls would result in substantial and
widespread adverse economic and
social impact (40 CFR § 35,1550(c)(3)).

As explained below, EPA’s action
today follows these policies. Since the
State has not submitted information to
demonstrate that water quality
consistent with the Agricultural and
Industrial use classification is not
attainable in these segments in
accordance with 40 CFR 35.1550(c)(3),
EPA is proposing to reinstate the former
designated uses except for the segment
of Village Creek from River Mile 30 to its
source. For that segment of Village
Creek, site specific studies indicate that
the higher use classification of Fish and
Wildlife is attainable, at no extra cost,

through the application of minimum
technology-based treatment
requirements and improved operation of
existing treatment facilities. EPA is,
therefore, proposing to upgrade that
segment to a Fish and Wildlife
classification. EPA will review all
information that Alabama may submit
in support of the downgradings, as well
as all public comments, before
promulgating a final rule.

The Agency’s Proposed Rule

The proposed rule would reestablish
designated use classifications
downgraded by the State without
adequate justification, and upgrade one
segment which available scientific and
technological data indicate can achieve
the higher use with current treatment
requirements.

Three water use classifications are of
concern with respect to the four creeks
evaluated: (1) Fish and Wildlife (2)
Agricultural and Industrial Water
Supply and (3) Industrial Operations.
The Fish and Wildlife classification
established in Alabama'’s standards
requires that “the waters will be*
suitable for fish, aquatic life and wildlife
propagation.” With respect to toxic
substances attributable to sewage,
industrial wastes or other wastes, the
requirements incorporated in Alabama’s
standards are that such substances be
limited to “only such amounts, whether
alone or in combination with other
substances, as will not: be injurious to
fish and aquatic life including shrimp
and crabs in estuarine or salt waters or
the propagation thereof; not to exceed 1-
10th of the 96-hour median tolerance
limit for fish and aquatic life including
shrimp and crabs in salt and estuarine
waters, except that other limiting
concentrations may be used when
factually justified and approved by the
Commission."

Requirements of the Agricultural and
Industrial Water Supply classification
provide that “the waters except for
natural impurities which may be present
therein, will be suitable for agricultural
irrigation, livestock watering, industrial
cooling waters, and fish survival.” Toxic
substances are limited to “only such
amounts as will not render the waters
unsuitable for agricultural irrigation,
livestock watering, industrial cooling,
and industrial process water supply
purposes, and fish survival, nor interfere
with downstream water uses."

The Industrial Operations
classification applies to those waters
used as “industrial cooling and process
water supplies and any other usage,
except fishing, bathing, recreational
activities including water contact sports
or as a source of water supply for
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drinking, or food-processing purposes.”
Toxic substances are limited to “only
such amounts as will not render the
waters unsuitable for industrial cooling,
and industrial process water supply
purposes nor interfere with downstream
water uses.”

The most important differences
between the three alternative
designated uses are that concentrations
of the toxic substances (1) cannot
interfere with aquatic life or wildlife
propagation in fish and wildlife streams;
(2) cannot interfere with fish survival in
agricultural and industrial water supply
streams; (3) cannot interfere with
downstream uses in industrial operation
streams. The Fish and Wildlife
designated use for a portion of Village
Creek requires more stringent water
quality criteria than the Agricultural and
Industrial Water Supply use and both of
these designated uses require more
stringent water quality criteria than the
Industrial Operations designated use.

From January 1978 through september
1978 the Surveillance and Analysis
Division of EPA, Region IV conducted
biological and chemical studies of the
four streams subject to this rulemaking.
The purpose of the studies was to
characterize and test the quality of Five
Mile, Opossum, Valley, Village creeks,
and wastewater discharges they receive.
EPA used the data from these studies to
identify and quantify significant toxic
compounds and to develop in-stream
criteria concentrations which would
reflect the degree of protection
associated with the designated uses .
under consideration. Following the
determination of maximum pollutant
concentrations for critical parameters,
allowable quantities and needed
reductions in critical pollutants were
determined for each point-source
discharge. EPA then compared the
treatment necessary to achieve these
reductions and the costs involved, and
determined that the designated uses
proposed in this rule are attainable.

EPA's analysis indicates that water
quality levels supporting Agricultural
and Industrial uses in Opossum and
Valley Creeks, plus Village Creek from
Bayview Lake to River Mile 30 can be
achieved with improved operation of
existing facilities and the application of
minimum technology-based controls. In
Five Mile Creek, achievement of this
water quality may also require
installation of activated sludge
processes by two discharges. Finally,
EPA's review indicates that the Fish and
Wildlife classification can be achieved
in the segment of Vilage Creek from
River Mile 30 to its source with
minimum treatment requirements. No

information is available to refute this
conclusion. Since the Fish and Wildlife
classification can be achieved in this
segment of Village Creek without
placing additional restrictions on the
dischargers, EPA is proposing that this
segment of Village Creek be so
designated.

Economic Impacts

Assessment of the estimated
economic impact of projected point
source abatement controls necessary to
achieve the proposed designated uses
was based on an analysis of projected
reductions in pollutants for certain
affected dischargers and the estimated
costs of necessary controls. The state
provided no economic justification for
establishing the less stringent use that it
adopted.

Based upon available information,
EPA determined that two dischargers,
located on Five Mile Creek where the
Agency is proposing to reinstate the
previous Agricultural and Industrial
Water Supply use designation, may be
affected by the proposed rulemaking.
These point source dischargers may
have to install additional wastewater
treatment technology to meet the
proposed water quality standards.

If additional treatment becomes
necessary, it is estimated that costs for
such improvements could amount to
approximately $600,000—$1.4 million in
construction costs and $300,000 to
$900,000 per year in total annual costs.

Under Executive Order 12044 EPA is
not required to perform a regulatory .
analysis (43 FR 12661; March 24 1978) on
this proposed regulation.

Public Hearings

The Agency plans to hold a public
hearing in Birmingham, Alabama.

The hearing will be held from 7:00 pm
on January 17, 1979, in the North
Meeting Room D-J, 1 Civic Center Plaza.
Requests to make oral statements
should be forwarded to: R. F. McGhee,
Water Quality Standards Coordinator,
EPA, 345 Courtland Street, NE, Atlanta,
Georgia, 30308. Both oral and written

hearing. The hearing officer reserves the
right to fix reasonable limits on the time
allowed for oral presentations.

Availability of the Record

The entire administrative record
concerning the Alabama water quality
standards described in this preamble is
available for public inspection and
copying at the Environmental Protection
Agency, Region IV Office, Water
Division, 345 Courtland Street, NE,
Atlanta, Georgia, 30308, during normal
business hours of 8:00 am to 4:30 pm.
The water quality standards for
Alabama, detailed analyses on each
stream segment mentioned herein, the
correspondence between the AWIC and
Region IV, EPA, the proposed standards
and other supporting technical
information are available for inspection
and copying at the U.S. EPA Public
Information Reference Unit (Room 2922),
401 M Street, SW., Washington, D.C.
20460, during normal business hours of
8:00 am to 4:30 pm.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized.” |
have reviewed this regulation and
determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 12044,
(Secs. 101, 303, and 501 of the Clean Water
Act, as amended (33 U.S.C. 1251, 1313, 1361)).

Dated: November 16, 1979.

Barbara Blum
Acting Administrator.

Part 120 of Chapter 1, Title 40 of the
Code of Federal Regulations is proposed
to be amended by expanding § 120.10 as
follows:

The beneficial uses identified in the
water quality standards revisions
adopted by the Alabama Water
Improvement Commission on May 30,
1977, and revised on December 17, 1977,
are amended as follows:

§ 120.10 Alabama.

comments will be accepted at the [a) S
Basin Stream From To Classification
WRITIOF ..o rssemnscnenmsnesnnsenne Fiv@ Mille Creek ....... Coalburg Ketone Agricultual and Industrial
Opossum Creek........ Valley Creek its Source. Agricuttural and Industrial
Valiey Creek............ County Road, 1%  Opossum Creek....... Agricultural and Industrial
miles NE of Johns
(River Mile 33).
Village Creek ............ Bayview Lake......... . River Mile 30 Agricultural and Industrial
(Republic .
River Mile 30 [ERTT—— LS
(Republic Steel).

{FR Doc. 78-36360 Filed 11-20-79; 8:45 am]
BILLING CODE 6560-01-M
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40 CFR Part 250
[FRL 1363-7]

Hazardous Waste Guidelines and
Regulations; Extension of Comment
period on and Clarification of
Supplemental Proposed Rule

AGENCY: United States Environmental
Protection Agency (EPA).

acTioN: Extension of comment period on
and clarification of proposed rule.

sUMMARY: This notice further extends
for sixty (60) days the deadline for
commenting on EPA's August 22, 1979,
proposal to list lead/phenolic sand
casting waste from malleable iron
foundries as a hazardous waste under
Section 3001 of the Resource
Conservation and Recovery Act, as
amended. This notice also amends
EPA's proposed listing for this waste to
clarify the types of foundry wastes
covered.

pATES: Comments on EPA's proposal to
list lead/phenolic sand casting waste as
a hazardous waste are now due no later
than January 25, 1980.

ADDRESSES: Comments should be
addressed to John P. Lehman, Diréctor,
Hazardous and Industrial Waste
Division, Office of Solid Waste [WH-
565], U.S. Environmental Protection
Agency, 401 M St., S.W,, Washington,
D.C. 20460. Communications should
identify the regulatory docket “Section
3001",

The official record for this rulemaking
and EPA's other hazardous waste
regulations is available at: Room 2711,
U.S. Environmental Protection Agency,
401 M St., S.W., Washington, D.C. 20460
and is available for viewing from 9:00
a.m. to 4:00 p.m., Monday through
Friday, excluding holidays,

FOR FURTHER INFORMATION CONTACT:
Mr, Alan S, Corson, Hazardous and
Industrial Waste Division, Office of
Solid Waste (WH-565), U.S.
Environmental Protection Agency, 401 M
Street, 5.W., Washington, D.C. 20460,
(202) 755-9187.

SUPPLEMENTARY INFORMATION: On
August 22, 1979 (44 FR 49402-49404),
EPA proposed to add “lead/phenolic
sand casting waste from malleable iron

foundries" to the proposed list of
hazardous wastes which the Agency
published on December 18, 1978 (44 FR
58946, 58967-58959). The original
deadline for commenting on this
proposed listing was October 12, 1979.
On October 12,1979, EPA extended this
deadline for forty-five (45) days to give
the public an opportunity to review
certain supporting technical data which
were not expected to be available until
mid-October, 1979 (44 FR 58923).
Because it now appears that these data
will not be available until late
November, EPA is extending the
comment period on lead/phenolic
foundry sand casting waste for an
additional sixty (60) days.

Additionally, as a result of public
comment on its proposed listing of
“lead/phenolic sand casting waste from
malleable iron foundries” and its review
of its background data, EPA is making
several changes in this listing. First-EPA
has amended the listing description to
make it clear that the waste stream
which EPA is proposing to listasa _
hazardous waste is lead-bearing
wastewater treatment sludges. Second,
because the only data which EPA
currently has suggesting that ferrous
foundry treatment sludges contain high
concentrations of lead is from gray iron
foundries, the listing has been amended
to include only gray iron foundry
treatment sludges. Finally, because EPA
has insufficient data on the phenol
content of these sludges, the listing
description has been amended to delete
phenol.

Dated: November 16, 1978.
Barbara Blum,

Deputy Administrator.

It is proposed to further amend Title
40 CFR Part 250, Subpart A which was
proposed at 43 FR 58946-56068
(December 18, 1978) and amended at 44
FR 49402-49404 (August 22, 1979) as
follows:

1. In § 250.14(b)(2) delete “3322—
Lead/phenolic sand casting waste from -
malleable iron foundries (T,0)" and
insert in lieu thereof the following:

8321—Lead-bearing wastewater treatment
sludges from gray iron foundries (T).

{FR Doc. 79-36200 Filed 11-23-79; 8:45 am)
BILLING CODE 6580-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0, 61 and 63
[CC Docket No. 79-252; FCC 79-599)

Policy and Rules Concerning Rates for
Competitive Common Carrier Services
and Facilities Authorizations Therefor

AGENCY: Federal Communications
Commission.

AcTION: Notice of Inquiry and Proposed
Rulemaking.

SUMMARY: The FCC is proposing to
reduce substantially the amount of
information which certain non-dominant
communications common carriers must
include when they propose to change
their charges or terms of service. It is
also proposing to reduce the regulatory
burdens on such carriers who seek to
introduce new, or curtail existing,
service. The Communications Act of
1934 requires that the charges and
practices of communications carriers be
just, reasonable, and not unduly
discriminatory. Such charges and
practices—or tariffs—are filed with the
Commission and are accompanied by
detailed support material to facilitate
the Commission’s analysis. Recently
many new firms have begun to supply
telecommunications services, making
these markets competitive as between
firms which do not have a dominant
position. The FCC stated its belief that it
can rely on marketplace forces to ensure
that the rates and conditions of service
by such firms are lawful, and therefore
proposes to relieve these firms of the
burdens of filing cost support material
with tariff changes. In addition, the
Commission would reduce the
authorization procedures such firms
must undergo to use new facilities or
discontinue existing service. These
proposed rules, when and if
implemented, would free Commission
resources to address questions raised by
the filings of dominant carriers—such as
AT&T and Western Union—and would
relieve the non-dominant carriers of a
burden which has delayed the
introduction of innovative services. The
Commission also is seeking comment on
whether, and to what extent, it can and
should free certain carriers from all
regulation.

DATES: Comments on the specific
deregulatory proposals must be received
on or before February 1, 1980, and reply
comments on or before March 14, 1980.
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Comments on the further deregulatory
proposals must be received on or before
February 29, 1980, and reply comments
on or before March 21, 1980.
ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Ken Levy, Tariff Division, Common
Carrier Bureau, (202/632-6917).

In the matter of Policy and Rules
concerning rates for competitive
common carrier services and facilities
authorizations therefor [CC Docket No.
78-252)

Adopted: September 27, 1979.
Released: November 2, 1979.

By the Commission: Commissioners
Ferris, Chairman; and Fogarty issuing
Separate Statements; Commissioner Lee
absent.
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Appendices

Appendix A—Proposed Rules

Appendix B—Discussion of Video
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Appendix D—Reporting Requirements
for Eligible Carriers

L. Introduction

1. Notice is hereby given of
commencement of an inquiry into the
ratemaking procedures and methods
applied to competitive carriers providing
domestic services and certain other
aspects of our regulation of such
carriers. Also, we are commencing a
rulemaking proceeding pursuant to
Section 553 of the Administrative
Procedure Act, 5 U.S.C. § 553, to
consider amendment of our tariff filing
requirements for such common carrier
services as well as other rule changes
relating to facilities and service
authorizations. While the established
carriers ! provide competitive

*'The term “established carriers” is used
throughout this Notice to describe those interstate
telephone and telegraph carriers which
predominated in the industry prior to our

communications services in addition to
those services which are essentially
non-competitive, the primary focus of
this proceeding will be on the so-called
specialized common carriers (SCCs),
domestic satellite carriers (Domsats),
resale (including value-added) carriers,
and miscellaneous common carriers
(MCCs). For convenience sake, we shall
often refer to these carriers throughout
this proceeding as Other Common
Carriers {OCCs). As will be discussed
later, these carriers offer a variety of
services and compete not only with each
other but with the established carriers
as well.

2. Commencement of this proceeding
is deemed appropriate because of
changes which have occurred in the
domestic telecommunications industry
in recent years. Primarily as a result of
technological and regulatory
developments, the telecommunications
industry has evolved from one
dominated by a few large entities where
service was provided largely on a
monopoly basis to one where a degree
of competition now exists for the
provision of some communications
services. However, our efforts to assure
just and reasonable and otherwise
lawful rates in a competitive
marketplace by applying the rules and
procedures we established to regulate
the rates charged by carriers operating
in a monopoly market seem to have
resulted in unnecessary regulatory
burdens and retarded some of the cost
and service benefits anticipated when
we adopted our general policies favoring
competition. In general, we propose the
establishment of different regulatory
rules, policies and practices to be
applicable to carriers depending upon
the extent of their market power, ability
to cross-subsidize unlawfully among
their services, and other relevant
factors. We are also proposing certain
changes in our Section 214 policies,
practices and rules as applied to
domestic competitive carriers which
more accurately reflect the developing
competitive realities.* Among our goals
in this proceeding are to investigate and
to deregulate so far as possible
consistent with the public interest in the
emerging competitive
telecommunications market.

3. The first proposal would relieve the
competitive carriers of the requirements
of § 61.38 of the Rules which now
mandates the submission of cost support
data for all tariff filings. As explained
more fully below, it appears that these
requirements, as applied to non-

Specialized Common Carrier Services, 29 F.C.C. 2d
870 (1971}, recon, 31 F.C.C. 2d 1106 (1871), aff'd sub
nom. Washington Utilities and Transportation
Commission v. FCC, 513 F.2d 1142 {gth Cir. 1975),
cert. denied, 423 U.S. 836 (1975).

?See paras. 63-73, infra.

dominant carriers, are not only
unnecessary but obstructive to our
statutory responsibilities under the Act.
Consistent with our tentative belief that
competitive carrier rates are highly
unlikely to contravene the Act, the
second major proposal would create a
presumption of lawfulness of these rates
where a petition to suspend has been
filed. The third principle change
proposes to minimize the current
burdens imposed on the non-dominant
carriers under Section 214, and would
permit these carriers to file for
Commission certification for
construction and circuit extensions in a
single application. Burdens of
discontinuance certification are also
minimized. Fourth, questions are raised
whether the current market structure of
video relay carriage warrants different
treatment of these carriers under these
proposals. Finally, certain further
options of a more fundamental
deregulatory nature are opened for
inquiry. These options raise issues of
whether the Commission can and should
forbear from regulation of the non-
dominant carriers and (2) reconsider the
definition of “common carrier” with the
effect of excluding certain entities from
the proscription of the Act.

4. Our First Report in Docket No.
20003, Customer Interconnection, 61
F.C.C. 2d 766 (1976),® contains a detailed
discussion of the emergence of
competition in the domestic
telecommunications industry. The
record in that proceeding is incorporated
by reference here, and we refer
interested persons to it for background.
Briefly, we note that prior to our recent
policy of allowing competitive entry, the
only significant entities providing
domestic interstate telecommunications
services had been the American
Telephone and Telegraph Company
(AT&T) which, through its Bell System
companies in cooperation with the
independent telephone companies, has
provided interstate telephone service,*
the Western Union Telegraph Company
(WU) which has provided public

?Docket No. 20003 is an on-going inquiry into the
effects of our policies favoring competition in
various segments of the telecommunications
industry, including interconnection of customer
provided termjinal equipment and provision of
private line services.

In addition to providing virtually all interstate
telephone service, AT&T and its associated
operating companies remain the dominant
communications entity providing most local and
intrastate telephone service. However,
approximately 1,600 non-Bell, independently owned
telephone companies provide about 18% of the
domestic telephone service in the U.S, They
interconnect with the Bell System companies in
providing toll telephone and other services on a
non-competitive or cooperative basis. Customer
Interconnection, supra, 61 F.C.C. 2d at 784-95,
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message telegram service (PMS),% and
the MCCs which have provided video
relay services primarily to CATV
systems.®In a series of decisions
beginning with Allocation of
Frequencies in the Bands above 890 Mc,
27 F.C.C. 359 [1959), recon. 29 F.C.C. 825
(1960), we have established a policy
favoring alternatives to the services
traditionally offered only by the
telephone and telegraph companies. See
Microwave Communications Inc., 18
F.C.C. 2d 953 (1969), recon., 21 F.C.C. 2d
190 (1970); Specialized Common Carrier
Services, supra; Domestic
Communications Satellite Facilities, 35
F.C.C. 2d 844 (1972), recon., 38 F.C.C. 2d
665 (1972); Packet Communications, Inc.,
43 F.C.C. 2d 922 (1973); Graphnet
Systems, Inc., 44 F.C.C. 2d 800 (1974),

Resale and Shared Use, 60 F.C.C. 2d 261

(1976), recon., 82 F.C.C. 2d 588 (1977),
aff'd sub nom., ATSTv. FCC, 572 F.2d 17
(2d Cir. 1978), cert. denied, 99 S.Ct. 213
(1978).

5. In this Notice we set forth in some
detail our observations, experience and
analysis regarding the industry, the
extent of competition, the problems
which have occurred from application to
competitive carriers of rules premised
on monopoly conditions, and proposed
changes in those rules and policies to
reflect the emergence and developing
nature of competition and the varying
degrees of regulation needed within the
present and reasonably foreseeable
industry structure. We believe that the
information received during the course
of this proceeding will enable us to
choose new approaches to rate, tariff
and facilities regulation of carriers
offering services where competition
exists and which will promote, rather
than hinder, the eveluation of a more

*Western Union has provided telegram service on
2 monopoly basis since 1943 when the
Communications Act was amended to enable WU
to merge with Postal Telegraph Cable Company.
then a competing provider of telegraph service.
However, the Commission recently concluded a
rulemaking proceeding in which it decided to allow
open entry into the domestic public message
telegram service {PMS). See CC Docket No. 78-96.
Graphnet Systems Inc., 87 F.C.C. 2d 1059 (1978),
Report and Order, 71 FCC 2d 471 (1978); Notice of
Inguiry, FCC 79-442 [released July 23, 1979). Also,
WU has, since 1871, been the sole provider of
domestic Telex and TWX services, having acquired
AT&T's TWX service in addition to its own Telex
service, The applicability of this proceeding to WU
is discussed further at Part VIIL infra.

‘ Aside from these carriers, the other major
category of carriers whose rates have been subjerct
1o our regulation (prior to entry by the OCCs) are
the international record carriers {IRCs) and the
Communications Satellite Corporation (Comsat).
Although international services may be, in some
respects, competitive, their characteristics tend to
be considerably different. Therefore, this
proceeding will not address international palicies
(except lo the extent that the domestic portion of
international services may be affected),

competitive marketplace and related
consumer benefits.

II. Current Tariff and Section 214
Requirements

6. Our authority to regulate the
charges and services of communications
common carriers is contained in Title II
of the Communications Act of 1934
(hereinafter the Act). Section 201(b) of
the Act, 47 U.S.C. § 201(b), provides that
all charges, classifications, practices
and regulations for such services shall
be “just and reasonable.”” Section
202(a), 47 U.S.C. § 202{a), prohibits
charges, classifications, and practices,
that are unduly discriminatory or
preferential.® These sections contain the
statutory standards by which we have
judged the lawfulness of all carriers’
rates and service regulations. Our
current rules contain provisions which
were adopted some time ago to assist us
in our efforts to fulfill these statutory
objectives.

7. For example § 61.38 of the Rules, 47
CFR § 61.38, “Material to be submitted
with letters of transmittal by filing
carriers,” requires submission of certain
support material and economic data.
That rule was adopted in 1970, when
very few services were offered on a
competitive basis. See Final Report and
Order in Docket No. 18703, Tariffs-
Evidence, 25 F.C.C. 2d 957 (1970). As
discussed in Tariffs-Evidence, § 61.38's
cost support data requirements were
enacted at that time to provide
information to assist us in evaluating the
lawfulness of tariff filings. 25 F.C.C. 2d
at 965. The rule was, in part, a
codification of existing informal policy
or procedure whereby we would request
cost information from certain carriers
relative to their major tariff filings. At
the time this rule was proposed {in 1969)
the only carriers involved (except for the
IRCs and the MCC video relay carriers)
were the established carriers whose
various servies were offered essentially
on a non-competitive basis. For those
carriers, information with respect to
revenue/cost relationships, as required

"Section 201(b) states, in pertinent part: All
charges, practices, classifications and regulations
for and in connection with such communication
service, shall be just and reasonable, and any such
charge, practice, classification. or regulation that is
unjus! or unreasonable is hereby declared to be
unlawful.

*Section 202(a) states that: It shall be unlawful
for any common carrier to make any unjust or
unreasonable discrimination in charges. practices,
classifications, regulations, facilities, or services for
or in connection with like communication service,
directly or indirectly, by any means or device, or to
make or give any undue or unreasonable preference
or advantage to any particular person, class of
persons, or locality, or to subject any particular
person, class of persons, or locality to any undue or
unreasonable prejudice or disadvantage.

/

by § 61.38, was essential in evaluating
the justness and reasonableness of rate
levels and rate structures. By the time
that we finalized our decision in Docket
No. 18703, our initial policy of
competitive entry for the SCCs had been
adopted but, of course, not significantly
effectuated by interested carriers. On
reconsideration, we noted that the
necessity for cost support data also
existed where a carrier sought to offer a
competlitive service. However, we were
careful to point out in this regard the
circumstances where 61.38 data might

. be most useful. Thus in Tariffs-

Evidence, 40 F.C.C. 2d 149 (1973), we
stated:

We have found that it is particularly
important to obtain the data required by our
rules where questions are raised as to
whether a new or reduced rate competitive
service is being cross-subsidized by other
services and whether there is factual support
for allegations of anti-competitive impac!
from such rates,

40 F.C.C. 2d at 153. We indicated in
our orders adopting the rule we would
either grant waivers or amend the rule
based upon the experience gained with
its application. See 25 FCC 2d at 966 and
40 FCC 2d at 154-155. In the several
years since § 61.38's adoption and the
emergence and continued development
of competition, we have gained
considerable experience with its
application to the filings of the newly
emerged SCC, Domsat, resale and MCC
carriers, as well as its application to
established carrier filings.

8. As set forth hereinafter,® with
respect to OCCs offering only
competitive services, we have found
that strict application of the
requirements of § 61.38 has been of little
use to the Commission in determining
the lawfulness of their tariffs. This is
due to the fact that for the competitive
services offered by OCCs conditions in
the marketplace usually play a
determinative role in controlling the
lawfulness of rate levels and rate
structures within the meaning of
Sections 201(b) and 202(a) of the Act. On
the other hand, we have found § 61.38
data essential for holding accountable
carriers offering both monopoly and
competlitive services.'® Because
marketplace factors play such a large
role in determining the rates that OCCs

" See Parts 111, IV and V, infra.

*Throughout this discussion, we generally use
the term “monopoly" to refer to markets or services
where there is little or no effective competition or
where a carrier has substantial market power. As a
result of MCI Telecommunications Cotp. v. FCC,
561 F.2d 365 (D.C. Cir. 1977), cert. denied, 433 U S.
1040 (1978) (Execunet [), we recognize that, st this
date, instances of legal monopoly, i.e. where entry
into a market or initiation of a service is restricted
by governmental authorities, are very limited.
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can charge for competitive services, the
amount and type of information that the
Commission needs to fulfill its statutory
obligation to insure that OCC rates are
lawful is different from that it must
receive from a carrier which offers both
monopoly and competitive services.
Thus, we propose herein to relieve
OCCs of the requirement to file § 61.38
data but to retain that requirement for
dominant carriers.

9. We have also found that strict
application of the requirements of
§ 61.38 to the tariff filings by the OCCs
has had inhibiting effects on their
service offerings. In addition to the costs
such regulation itself imposes (see para.
97 infra), our recent experience has
shown that the OCCs" efforts to
implement innovative services and
pricing often have been impeded by
petitions to reject or suspend their tariff
filings. These petitions usually are filed
by carriers offering comparable or
competitive services. Indeed, the records
of our Common Carrier Bureau reveal
that approximately three-quarters of the
petitions to suspend or reject filings of
OCCs come from competing carriers,
and not customers. The arguments made
to support these requests are usually
premised upon technical deviation from
the cost support requirements of § 61.38.
In many; if not most, cases, it is
apparent that these petitions are being
used by competitors as a dilatory tactic
to postpone commencement of service
or rate changes by competing carriers.

Our concern about this plethora of
apparently protection motivated
challenges to tariff filings was
articulated recently in RCA American
Communications, Inc., 69 F.C.C. 2d 426
(1978), a case in which we consolidated
for investigation tariff offerings of
several domestic satellite carriers.
There, we stated:

Generally, these transmittals propose
either new services or lower rates for existing
services. It has long been Commission policy
to allow competition among carriers of this
sort, to stimulate innovative techniques and
services and lower rates. We have also
stated our policy of exercising regulatory
flexibility for these carriers, to permit
reasonable freedom to compete. We have not,
however, specified in any consistent way the
limits of that flexibility, or which practices
may be accepted as just and reasonable
within the context of an orderly competitive
market. Largely for that reason, we have
instituted a number of investigations of
proposed tariffs in response to petitions by
competing carriers, including the
investigations of the six tariffs captioned
above. Some of the carriers’ petitions have
addressed issues of genuine concern to
customers and to the public generally, but
many others have challenged the details in
the cost support material. Some petitions
seem also to be filed to some degree as a sort

of competitive harassment. In any even, these
filings and petitions impose major and costly
burdens upon the carriers and the
Commission, burdens which could be
reduced substantially if the proper scope and
limits for our exercise of regulatory concern
toward the tariffs of these carriers were more
clearly defined. We could reduce the burdens
of regulation and give greater effect to fair
competition, while directing our attention to
matters of more substantial importance.

89 F.C.C. 2d at 433. In our judgment, it
is an incongruous situation where
entrants into the competitive portion of
a regulated industry attempt to interfere
with each other's efforts to compete in
the marketplace by resorting to rules
and procedures which should be used to
aid the Commission in protecting the
public from unjust, unreasonble and
unduly discriminatory pricing by
carriers with market power in those
segments of the industry where
competition is largely absent.

We believe, however, that this
proceeding may result in an approach to
regulating the OCCs’ tariffs whereby
legitimate questions concerning their
lawfulness can be adequately resolved
while relieving these carriers from the
burden of having to withstand even the
most specious challenges to their service
offerings. Although we focus here on
challenges to the OCCs' tariffs, we are
also concerned, of course, with any
tariff challenges that may be purely
dilatory. We are not unaware that one
effect of the proposals herein may be to
continue to subject dominant carriers to
such spurious petitions, while relieving
the non=dominant carriers of this
problem, and thereby working some
asymmetry. We hope that resolution of
two recently instituted proceedings will
serve to remedy this in large part. Notice
of Inquiry in CC Docket No. 78-245,
Manual and Procedures for the
Allocation of Costs, FCC 79-562
(released September 28, 1979); Notice of
Inquiry and Proposed Rulemaking in CC
Docket No. 79-246, Private Line Rate
Structure and Volume Discount
Practices, FCC 78-565 (adopted
September 20, 1979). Also see discussion
at para. 85, Infra.

10. In addition to addressing changes
in § 61.38, we also intend to reduce the
regulatory burdens related to Section
214 of the Act, 47 U.S.C. § 214, for
competitive carriers.’ To promote a

¥ Section 214 provides, in relevant part:

{a) No carrier shall undertake the construction of
a new line or an extension of any line, or shall
acquire or operate any line, or extension thereof, or
shall engage in transmission over or by means of
such additional or extended line, unless and until
there shall first have been obtained from the
Commission a certificate that the present or future
public convenience and necessity require or will
require the construction, or operation, or

competitive market and the related
consumer benefits, such as service
diversity, we believe the Commission
has considerable flexibility to reduce or
eliminate many of the application
requirements and constraints flowing
from its past interpretations of Section
214. As discussed below, we propose to
do this through modified notice or
reporting procedures or other less costly
alternatives which take into account the
dynamics of the competitive
marketplace. The barriers to free exit
from the market posed by the present
interpretations could also be altered so
as to end yet another deterrent to
competition by potential entrants. More
specifically,.under this option we would
propose to reduce the Section 214 filing
requirements to include only the initial
authorization of a carrier and a listing of
the communities to be served.
Additional channels could be added to
those cities by filing reports but without
additional authorization. Our detailed .
proposals in this regard are discussed a!
paras. 83-73 infra.

I11. The Competitive Marketplace in
General

11. Competition in the provision of
telecommunications services and
facilities has been steady growing as a
result of Commission action.’? In the
past two decades, a number of
telecommunications markets have been
opened to competitive entry. In Above
890 and in the Specialized Common
Carrier decisions, Supra, firms have
been authorized to enter certain
intercity telecommunications markets by
constructing terrestrial microwave
facilities. The Domsat decision, supra,
opened the way for satellite competition
in voice, data and video markets. Our
Resale and Shared Use decision, supra,
and other prior decisions further
broadened the possibility of competition

construction and operation of such addition or
extended line. * * *

. . . » .

No carrier shall discontinue, reduce or impair
service to a community, or part of a community,
unless and until there shall first have been pbtained
from the Commission a certificate that neither the
present nor future public convenience and necessity
will be adversely affected thereby. * * *

Basically, Part 83 of our Rules, which implements
Section 214, requires carriers to obtain prior
authorization from the Commission for the
construction or lease of interstate lines and the
initiation of service, or termination of service
offerings. These requirements have been more or
less applied uniformly to all carriers regardless of
their industry position and competitive posture.

12 For discussions of the concept of workable
competition and its elements, see Clark, ] M.,
“Toward a Concept of Workable Competition,” Vol
XXX, American Economic Review, June, 1940, pp.
241-256 and Scherer, FM., Industrial Market
Structure and Economic Performance, Rand
McNally Publishing Co., Chicago, 1870, pp. 26-38.
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in these markets by allowing brokerage
and value-added communications
services to be provided with a minimum
of capital investment. Communications
equipment competition has been
fostered by the Hush-a-Phone and
Carterfone decisions and the related
equipment registration program. See
Hush-a-Phone v. U.S., 238 F. 2d 266 (D.C.
Cir. 1956); Carterfone, 13 FCC 2d 420
(1968), recon. denied, 14 FCC 2d 571
(1969).

12. We expect this trend to continue.
In Computer Inquiry II, 72 FCC 2d 358
(1979), among other proceedings, we
hope to establish rules that will promote
even more competition, diversity, and
associated consumer benefits in the
evolving market for data
communications and equipment. MTS/
WATS entry is an established fact (see
the Execunet litigation, supra). Similarly,
MTS/WATS Market Structure Inguiry,
CC Docket No. 78-72, FCC 79-545, is an
example of a proceeding where we may,
among other things, determine MTS/
WATS entry policy, and whether and to
what extent MTS/WATS will be
provided on a sole source or competitive
basis, while proceeding to establish
conditions necessary to ensure non-
discriminatory access to local telephone
exchanges by all intercity carriers.

13. In view of the dynamic nature of
the industry and the changes it has
caused we are addressing in this Notice
the degree of regulation that is now
needed to fulfill our statutory obligation
to ensure that the rates charged by
competitive carriers are just and
reasonable and are not unduly
discriminatory or preferential.
Consequently, we are inclined to look at
the market in terms of the existing
marke! power of a carrier and the extent
of actual and potential competition that
exists. A carrier which provides a
monopoly service has the ability in the
absence of regulation, to set prices
significantly above costs, limited
primarily by the elasticities of demand
for the service. Such carriers are not
here being considered for deregulation.

14. On the other hand, carriers
engaging only in the provision of
competitive services do not normally
possess market power, i.e., they do not
have the ability to establish and
maintain rates that are significantly
above or below the marketplace price. If
such a carrier attempts to sell at above
the market price, it is likely to lose
customers to its competitors. If a
competitor’s costs remain above the
market price, which over the long run
should be cost related, then that
competitor will likely leave the market
as an inefficient provider, Even on the

basis of successful product or service
differentiation, such a firm's pricing is
likely to be challenged by other
competitors who attempt to match or
surpass it in terms of product or service
quality. Moreover, the competitive
carrier has no incentive over the long
run to price below its costs since it has
(1) little expectation of achieving
monopoly status and thus recoupling its
losses through future monopoly rents
and (2) no monopoly service from which
to finance the necessary subsidization.
Even where the competitive carrier is
affiliated with a company having some
market power in unregulated markets,
cross-subsidization is not a costless
strategy in the absence of effective rate
base regulation. See discussion at 48,
infra.

15. We recognize that there may be
substantial differences among current
and potential suppliers of interstate
services in terms of market power, the
ability to cross-subsidize unlawfully,
and the range and characteristics of
services offered. However, we believe
we now have sufficient experience with
competitive carriers and the markets in
which they operate to draw meaningful
distinctions such that we can initiate
changes in rate and Section 214
regulation which more accurately reflect
the emergence and developing nature of
competition. We further believe these
regulatory changes will result in greater
competition, service diversity and
related consumer benefits. To assist
interested parties in framing comments
we will first provide an analysis of the
current and prospective industry
structure (Part IV) and the extant and
potential competition {Part V), Parties
are to comment on this analysis and the
proposals in Part VII, which we believe
warrant prompt implementation. See
Appendix C for details of the type of
information we request. The
deregulatory options in Part XI will be
considered for longer term deregulation
purposes. Based upon the record
developed herein we will determine the
maximum deregulation consistent with
the public interest and our regulatory
responsibilities set forth in the
Communications Act of 1934.

16. Modern economic learning also
affords us the opportunity to draw
conclusions as to the need for continued
regulation in this area. An examination
of industry structure, based on our
experience as well as relevant
information expected to be received in
the comments, should provide a
sufficient basis upon which to make
such judgments. We do not believe that
complex performance analyses of each
of the various markets would facilitate

or significantly enhance this process
further. We also recognize that no
matter how thorough an analysis is
made that we are nonetheless dealing
with a dynamic situation that is not
susceptible to a precise, stable
diagnosis. Despite such limitations, we
believe that a sound decision, made in
the public interest, can be reached
based on our experience with the
industry modern economic teachings,
and the comments received in the course
of this proceeding.

IV. Industry Structure

17. Any meaningful discussion of the
domestic telecommunications industry
must begin with the industry’s dominant
entity, AT&T. The Bell System, including
its 23 associated telephone companies,
Western Electric, Bell Laboratories and
its Long Lines Department, had assets in
1978 totalling $103.3 billion, operating
revenues of $41.0 billion, and net plant
valued at $90.4 billion.*® See our Final/
Decision and Order in Docket No. 18129,
Phase Il, American Telephone and
Telegraph Co., 64 F.C.C. 2d 1 [1977), for
a description of the B!l System's
corporate structure,

18. In addition to beuuy the provider of
local and toll telephone service,
including interstate Message
Telecommunications Service (MTS) and
Wide Area Telecommunications Service
(WATS) in conjunction with the
independent telephone companies, it is
by far the largest provider of private line
telecommunications services, including
point-to-point data transmission and
transmission of television broadcast
programming. Bell provides substitutes
for virtually every service offered by the
OCCs and dominates nearly every
service market. Further, the Bell System
Companies provide interconnection
facilities used by the OCCs for delivery
of many of their services. Hence, most
OCCs who compete with AT&T also are
reliant upon it for interconnection in
order to originate and/or terminate their
services. While the obligation of AT&T
to provide the necessary interconnection
facilities has been established, Bell
Telephone Company of Penasylvania v.
FCC, 503 F.2d 1250 (3d Cir. 1974), cert.
denied, 422 U.S. 10286, reh. dented, 423
U.S. 886 (1975); MCI
Telecommunications Corp. v. FCC
(Execunet 1), 580 F.2d 590 (D.C. Cir.)
cert. denied, 99 S.Ct. 733 (1978), the
appropriate levels of charges and terms

" American Telephone and Telegraph Company
(ATET). 1978 Annual Report; Statistics of
Communications Common Carriers, 1977, Pederal
Communications Commission. See also our
discussions in Docket No. 20003, Customer
Interconnection, supra.
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of service for those facilities are often in
dispute.

18. The only established carrier
providing domestic telegraph
communications services is the Western
Union Telegraph Company (WU). WU
has, until very recently (see note 5,
supra) provided public message
telegram service as a de jure monopoly.
In addition, it has virtually no domestic
competition in the provision of its
switched record Telex-TWX services.
Like A. T. & T., WU also offers various
private line and video relay services'
in competition with the OCCs, Included
among these are services provided over
its Westar satellites and terrestrial
microwave systems.

20. The OCC's are generally of four
basic types. These are: (1) the SCC's
(specialized common carriers, also
referred to as terrestrial microwave
carriers); (2) the Domsats (domestic
satellite carriers); (3) resale (including
value added) carriers; and (4) the MCC's
(also known as miscellaneous common
carriers or video relay carriers). '* For
purposes of this discussion, we have
chosen to describe these groups of
carriers based primarily upon their
methods of transmission. The nature of
their services often overlap and often
are competitive (to varying degrees)
with one another and with the
established carriers regardless of basic
system characteristics. For example, the
SCC's, Domsats and resale carriers all
offer private line voice and data service.
Both the Domsats and the MCC's
provide transmission of video and audio
signals. After discussing some of the
entrants by facilities category, we shall
discuss generally the services offered by
the OCC's.

21. First, we shall consider the
specialized common carriers. These
carriers provide terrestrial point-to-point
voice and data (analog and digital)
communications primarily via their own
microwave transmission facilities. Most
of these carriers have also recently
expanded their offerings to include

By video relay service, we mean the
transmission of the complete television signal
including video and associated audio.

1 In addition 1o the aforementioned classes of
carriers, there are the radio common carriers
(RCC's). However, they will not be included in this
proceeding. The RCC's provide mobile radio
telephone service in competition with Bell and the
independent telephone companies. For the most
part, the services provided by such carriers are
exchange in nature and are not of the type being
considered herein. Also, there are carriers in the
Multipoint Distribution Service (MDS) which at the
present time appear to be providing primarily local
distribution of closed circuit video signals. To the
extent that such service may be interstate and
subject to our rate regulation, we may wish to
conduct a separate praceeding at some future date
to assess whether any of the changes proposed
herein should be applicable to these carriers.

switched services and, in some cases,
MTS/WATS equivalents. Non-telephone
company common carriage by
microwave transmission came into
being in 1969 with our grant of the
applications of Microwave
Communications, Inc. (now MCI
Telecommunications Corp.} to provide
microwave transmission service
between Chicago, Illinois and St. Louis,
Missouri, Microwave Communications,
Inc., supra. MCI has grown to offer
coast-to-coast sérvice as has Southern
Pacific Communications Co. (SPC). In
addition, several others, e.g., United
States Transmission Systems, Inc.,
Western Telecommunications, Inc. and
CPI Microwave (now owned by WU},
provide service on a regional basis.

22. Currently, three entities provide
domestic satellite services entirely via
their own facilities including satellites
and earth stations. These are RCA
American Communications, Inc. (RCA
Americom), Western Uniion, and the
jointly provided system of A. T. & T. and
GTE Corporation (A. T. & T./GSAT).
Both RCA Americom and WU provide a
full complement of voice, data and video
private line communications services. *¢
In addition, other entities provide
domestic satellite service by combining
their own earth stations with resale of
satellite capacity obtained from the
underlying satellite carriers. Examples
include American Satellite Corporation,
which has its own transmit and receive
earth stations but leases transponder
space from WU, Southern Satellite
Systems, Inc. and United Video, Inc.,
both of which transmit distant television
signals to cable television systems via
satellite facilities leased from RCA
Americom. ‘Also, there exist receive-only
earth stations whose facilities are made
available on a common carrier basis and
general purpose earth station segments
are available. 7

' In our Domsat proceeding, supra, we restricted
A T. & T./GTE service offerings to MTS, WATS
and federal Government service until one of the
following occurred: (a) transponder service on the
other Domsat systems becomes substantially full, or
(b) passage of 3 years from Comstar’s
commencement of operations. The restriction
terminated on July 28, 1979, See Establishment of
Domestic Communications Satellite by Non-
government Entities, FCC 79-443 (released July 25,
10879).

17 Satellite Business Systems, Inc. (SBS), a
partnership of subsidiaries of IBM Corp., Comsat
General Corp., and Aetna Life and Casualty
Company, was also authorized to develop a Domsat
system. The Commission’s order is presently under
appeal before the U.S, Circuit Court of Appeals for
the District of Columbia Circuit, However, SBS is
now in a pre-operational stage leasing transponder
space from RCA Americom for use by IBM, its only
current customer. See United States v. FCC, No. 77~
1248 (D.C. Cir., decided August 29, 1978), petition for
rehearing granted January 12, 1879, directing
rehearing before the court en bane.

23, Unlike the specialized common
carriers which transmit communications
via terrestrial microwave, Domsat
systems transmit signals between earth
stations and satellites in geostationary
orbit. Because of the costliness of
developing and launching satellites (in
addition to earth station construction
costs), initial or start-up costs for
Domsat systems normally are
considerably higher than those for
terrestrial microwave systems and they
cannot so easily be phased in as can a
microwave system. However, unlike
microwave transmission, costs of
transmission via satellite are insensitive
to distance, therefore generally giving
Domsat carriers a cost advantage over
terrestrial transmission for
communications over longer distances.

24. The next category of OCCs we
turn to is the resale or value-added
carriers. These carriers lease gnantities
of circuits from other carriers, primarily
ATAT, and use them to provide service
to their customers.*® As we note below,
these carriers generally use these lines
to make available through the use of
their own switches and computers a
special purpose network that can
transmit data and facsimile with special
features that are often attractive for
business use. One of these carriers, ITT-
USTS, also provides a service
equivalent to MTS/WATS in
competition with MCI, SPC, and AT&T.
Included among the resale carriers are
those entities that lease Domsat
capacity from underlying Domsat
carriers and resell the transmission of
television signals primarily to cable
television (CATV) systems. As
compared to the SCC and Domsat
networks, investment and construction
delays for resale carriers are relatively
less, thus tending to lower the entry
barriers for this type of carrier.

25. The final category of OCCs to be
discussed is the miscellaneous common
carriers. These carriers, like the
specialized common carriers, own their
own microwave relay facilities. Their
main service is one-way terrestrial
transmission of television signals to
cable television systems, although they
also provide some service to television

 Presently, seven resale carriers’ systems, other
than Domsat video resale systems, have been
authorized. These are ITT Corporate
Communications Systems (now merged into I'TT-
USTS) and ITT Domestic Transmission Systems,
wholly owned subsidiaries of ITT; Graphnet
Systems, Inc., Telenet Systems, Inc., Tymnet, RCA
Global Systems, Inc., and DHL Communications Inc
There are currently pending applications by several
other entities for authorization to offer resale
service. GTE Corporation was recently granted
authorization to acquire Telenel, See GTE
Applications, FCC 79-282 {released May 11, 1979},
modified, FCC 79-380 (released June 183, 1978).
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broadcast stations and a very limited
amount of other point-to-point services
including data, facsimile and voice
transmission. These carriers, which
usually are comparatively small entities,
operate regionally, mostly in the

western section of the United States.
Typically, their trunk lines commence 20
to 50 miles from a major city, where they
receive off-the-air television signals, and
run to a number of smaller distant
communities where they deliver the
television signals. In 1978, fifty-five
MCCs filed annual reports with the
Commission. Although demand for the
MCC's services, as reflected by their
number of subscribers, increased
throughout the 1960’s and early 1970's, it
appears that the market may now be
rather stagnant or beginning to decline.
Also we have noticed a general decline
over the years in the number of
operating MCCs which appears to be
largely attributable to mergers.*® While
MCCs do not usually compete with each
other for customers since only one trunk
line generally serves a community, the
advent of transmission of television
signals by domestic satellites is giving
rise to competition between the MCCs
and the Domsats for television signal
transmission services. See paras. 34-37
infra, for a more complete discussion of
the MECs and their relationship to the
satellite resale carriers in providing
service to CATV systems.

26. As noted, the major private line
service categories provided by common
carriers (the established carriers as well
as the OCCs) are voice, data, facsimile
and video transmission. Although AT&T
offerings in each category are extensive,
the OCCs, as variously described above,
provide essentially comparable services.
In addition to the private line voice,
facsimile and data services offered by
the specialized common carriers, three
carriers (MCI, SPC and ITT-USTS) now
offer switched voice services which we
have found to be functionally equivalent
with the MTS and WATS3 offerings of
AT&T.* Private line voice and data

*Annual reports filed with the Commission
indicate that in 1974 the eight largest MCCs
controlled approximately 89% of the market as
compared with 50% in 1870,

*These are MCI's EXECUNET service, Southern
Pacific’'s SPRINT IV and V services and City-Call of
ITT-USTS. These services generally utilize the
intercity facilities owned by the specializéd carriers
and are then connected to the exchange facilities of
the local telephone company. Thus where the
interstate city-pair routes of the specialized carriers
parallel those of AT&T, their switched voice
services can be said to compete with the MTS/
WATS services of the Bell System. Because of the
alleged benefits and detriments ascribed to such
competition we are, in another proceeding,
examining MTS/WATS entry policy and whether
and to what extent interstate MTS and WATS
should be provided on a sole source or competitive

services also are provided by the
Domsat carriers. To date, no Domsat
carrier is providing a switched voice
service comparable to the MTS/WATS-
equivalents of the specialized carriers,
However, Domsats are becoming -
increasingly involved in transmission of
video signals. As indicated, because of
the special characteristices of video

‘transmission and the potential

competition between Domsats and
MCCs, that service will be discussed
separately.

27. Currently, the resale carriers
provide relatively little voice
transmission, although ITT-USTS does
provide some voice private line service
in connection with another ITT common
carrier subsidiary. The resale carriers
offer data communications systems
utilizing such technology as packet
switching ' and store and forward
transmission.?? Because these carriers
lease existing transmission facilities of
an underlying carrier and often utilize
computer technology to modify the
underlying services offered by the
established carriers, they have been
referred to in the industry as “value-
added" carriers. An example of adding
value to service would be permitting
terminals which are disparate in
transmission speeds, codes, line
disciplines or display formats to
communicate with each other. Telenet's
and Graphnet's systems, for example,
possess such capability. Although AT&T
currently has no directly comparable
service to those of the value-added
carriers, it has announced plans for a
sophisticated service to be called
Advanced Communications Service
(ACS).

28. Basically, the OCCs have modified
marketing approaches and service
conditions offered by established
carriers. Examples include part time or
shared private line service, where a
customer can procure use of a private
line only during that part of a day when
it is needed; metered use service where
a customer pays only for its actual use
of channels; flexible bandwidth service
tailored to meet a customer’s specific
needs; and switched digital networks
which enable a customer to interconnect
with a number of different locations and

basis. MTS/WATS Market Structure, CC Docket
No. 78-72, 87 F.C.C. 2d 757 (1978), Further Notice
FCC 79-515 (released August 30, 1979).

" In packet switching, a circuit is used to transmit
small groups of digitized data (called “packets™)
over a network of lines to a designated recipient,
usually a computer. These packets are stored and
forwarded over the best available path to make
more efficient use of the network. See Packe?
Communications Inc., 43 F.C.C. 2d 822 (1973).

# Store and forward capability enables data to be
stored in a switch until the recipient is ready to
receive the information,

terminals so as to use more efficiently
its transmission and data processing
facilities.®

V. Current Competition
A. Voice-Data Market

29. Having discussed briefly the
structure of the domestic
telecommunications industry and
competition in general, we now turn our
attention to a more specific analysis of
the state of current competition in the
industry, both among the OCCs and
between the OCCs and the established
carriers. We first look at the voice/data
market, which essentially encompasses
all services except video
transmission.?* Reflecting a perhaps
uniquely dynamic technology and
expanding customer demand, the
industry's competitive posture has been
changing rapidly. What follows,
however, are our observations and
analysis as to the current and
developing nature of competition. We
expect that comments submitted in this
proceeding will (a) address the accuracy
of our observations and analysis, (b)
provide us with additional information
useful in evaluating more thoroughly the
nature of current and prospective
competition, both among the OCCs and
between the OCCs and the established
carriers, and (c) suggest appropriate
regulatory actions in light of the actual
and potential benefits and costs arising
from such competition.

80. It is our observation that in order
for the OCCs to attract and retain
customers, particularly those with large
communications needs, they must offer
their services pursuant to terms as
favorable to the customers as possible,
taking into consideration numerous
factors including customers'
communications requirements. It
appears that rates in some cases may be.
established by processes of negotiation
between the carrier and the large
potential customer with the negotiated
terms being reflected in the carrier's
tariffs. However, under our present rules
and case precedents, the carrier must
cost-justify those negotiated terms when
it files its tariff containing those rates, or

it must show that departure from cost

* For a more thorough discussion of services
offered by the resale carriers, see Report by the
Federal Communications Commission on Domestic
Telecommunications Policies, September, 1976, Tab
C. pp. 83-95,

# Because of the special nature of the video relay
services, particularly as it relates to competition
between the terrestrial MCCs and the resale
satellite carriers, we are addressing such service
separately.
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based rates is reasonable.? Other
gervice arrangements include bulk
discounts and long term service
commitments often coupled with
termination liability provisions. Also,
we have received tariff proposals
containing preferential or promotional
rates for new customers and rate
differentiation based upon supposed
differences in service quality. For
example, a Domsat carrier's tariff may
contain varied rates for transponder
service dependent upon whether the
service is preemptible or non-
preemptible, or protected or
unprotected.® The type of service terms
described above have often attracted
petitions to suspend or reject from both
competing OCCs and established
carriers. As noted earlier, the OCCs
appear to have channeled considerable
efforts toward delaying each other's
attempts to implement price and service
innovation rather than attempting
primarily to improve upon their own
performance in the marketplace.

31. In order for the OCCs to compete
successfully with the established
carriers, particularly AT&T, they must
either offer services unavailable from
the established carriers or, more likely,
offer services with rates, conditions and
practices more favorable than those
offered by the established carriers.
Further, we note that AT&T has
responded to the OCCs service
offerings, in part, by offering
comparable service alternatives of its
own. Hence, as a practical matter, the
OCCs must, more often than not,
underprice the established carriers to
compete successfully. In other words,
the prevailing market price is
established by the dominant carrier
(normally AT&T), with the OCCs having
to undercut this price in order to attract
customers. Such pricing practices by the
OCCs generally have not yielded
excessively high rates of return or rate
levels. To the contrary, the OCCs
generally report very small or negative

In American Satellite Corp., 55 F.C.C. 2d 1
(1975), we allowed a new Domsat carrier initially to
depart from cost supported rates, stating as follows:

In fostering the development of satellite, as well
as terrestrial, specialized common carriers we

that some might not be profitable
initially and some might fail. We also decided to
maintain regulatory flexibility at the outset to
encourage such carriers to undertake “service and
technical innovation and to provide an impetus for
efforts to minimize costs and charges to the public.”
[Citations omitted] 55 F.C.C. 2d at 2.

26The term “preemptible” generally means that a
user of service may lose his service if the facilities
used therefor become necessary to continue service
to another user with a higher priority. “Protected"
means that there exists the guaranteed availability
of a backup facility to restore service in case of
failure or outage, under specified conditions.

rates of return.?” Further, unlike the
established carriers, the OCCs presently
have no market power and thus, their
ability and incentive to impose unjust or
unreasonably low rates in order to drive
out competition does not now appear to
be a source of concern. See discussion
at paras. 47-48, infra.

32. While a number of innovative
services have been offered by the
OCCs,?® one of their primary
innovations appears to have occurred in
rate structures and pricing policies.
Examples include rates based on
fractions of a minute of use and distance
insensitive rates. Thus rate and service
innovation by the OCCs appears to be
motivated by their desire to compete
with each other as well as their efforts
to undersell the established carriers. It is
not surprising, therefore, that the OCCs’
conduct has generated responsive
activity by the established carriers.
ATA&T, for example, recently has
increased its marketing efforts ** and
has begun offering new service
packages to compete with those offered
by the OCCs. Among what appears to
be its competition-motivated recent
service offerings are DDS/DSDS, data
transmission services comparable to
Datran’s data service offering,* and
Enhanced Private Switched
Communications Service, designated to
attract customers needing sophisticated
switched private line networks. The
most recent example of an AT&T
service offering apparently responsive
to OCC competition is its proposed ACS,
which would compete more directly
with the “value-added” services of the
resale carriers. We discuss the data
communications and resale market at
length in our Tentative Decision in
Computer Inguiry II, 72 F.C.C. 2d 358
{1979), where we note that this market
may grow to be very competitive. See
also the discussion of this market in
GTE Applications, supra.

33. Based upon our experience with
the OCCs thus far, we believe that their

21 Ag to SCCs, MCI's rates of return in recent
years have been reported as 6.5% (1978), 1% (1977),
—8% (1976) and —30% (1875). SPC's rates of return
reports —2.3% (1878), —12% (1977) —13% (1876) and
—22% (1875). Domsat, resale and MCC carrier
returns are reported similarly low. For example,
Telenet shows its returns to have been —49.6%
(1978) —68% (1977), and —84.9% (1876). Most MCC
returns are reported either negative or well under
10% for 1978 (Taken from F.C.C.'s annual Report,
Form P's and Annual Stockholders Reports.)

 See, Customer Interconnection, supra, 61 F.C.C.
2d at 892.

#See “Behind AT&T's Change at the Top,”
Business Week, November 6, 1978, p. 115 for a
description of AT&T’s corporate response to
competition.

% Datran, one of the earliest OCCs, is now out of
business. Its assets were assumed by Southern
Pacific, which now offers a comparable data
transmission service.

presence has had a beneficial effect op
the variety of communications services
available as well as upon the rates and
conditions of service. With respect to
service quality, we note that the
research available indicates that
performance by the OCCs generally has
been considered to be as good as that of
the established carriers.* As indicated
above, the variety of service apparently
has increased both as a direct result of
the OCC service offerings and as a
result of the established carriers’
responses to those offerings. Further, the
OCC portion of the industry in recent
years appears to have gone through a
“shake down" period in which their
numbers have diminished, primarily
through mergers and acquisitions, but
the survivors seem to be more
financially sound and able competitors,
Indeed, it appears to be now attracting
more financially able firms (e.g., OCCs
backed in whole or in part by RCA, 1BM,
ITT and Xerox).** We recongize that thig
relatively infant segment of the
telecommunications industry may lack
the maturity that characterizes certain
other regulated industries for which
there is considerable public sentiment
for deregulation, indeed for that reason
we are not proposing deregulation of the
established carriers. > However, we
believe that increased reliance upon
market forces can afford a higher degree
of ratemaking flexibility for
nondominant carriers which will serve
the public interest by encouraging and
rewarding service and rate innovation.

B. Video Relay Market

34. Until recently, the MCC's have had
little competition in the relay of distant
broadcast television signals to CATV
systems. The only practical alternative
such a system had to MCC service was
to build its own private CARS system.*

%1 See Computer World, July 24, 1978, p. 27. The
internal staff study of the Common Carrier Bureau,
Voice-Data Communications Users Survey, April,
1976 also supports this conclusion.

32The Commission has initiated a notice of

posed rulemaking into Xerox's
request tion of certain frequencies for
XTEN service. See Docket No. 79-188 (RM-3247),
FCC 79-464 (released August 29, 1979).

# Recently, the Civil Aeronautics Board
concluded a rulemaking proceeding whereby it has
modified ratemaking requirements applicable o
passenger airlines serving routes that are
competitive. Domestic Passenger-Fare Level
Policies, et al., 43 Fed. Reg, 39522 (September 5,
1978). That industry structure is significantly
different from the communications industry in thal
it is not dominated by a single carrier.

34 CARS is the generally accepted acronym for
Cable Television Relay Station. The Commission's
Rules applicable to CARS service can be found at 7
CFR § 78. Such a system also can be built on a
cooperative basis with other cable systems. A
CATV system could also obtain video relay service
from the Bell System (or other telephone company).

Footnotes continued on next page
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However, genuine competition seems to
be commencing with the recent entry
and expansion into this market of the
satellite resale carriers. Because
penetration of this market is typically
dependent upon a large number of
customers having suitable receivi

earth stations, the cost of such ea
stations has been critical. With the more
recent authorization of small aperture
earth stations, satellite signal reception
has been brought within the financial
means and technical capabilities of
many CATV systems.* To date, over
one thousand receive-only earth stations
serving CATV systems are in operation
and that number is constantly growing.
In addition, we have already authorized
seven resale satellite common carriers

to provide television broadcast signals
to CATV systems throughout the

country * and other applications are
currently pending. Thus, not only has
competition between terrestrial
microwave carriers and satellite carriers
offering video relay services apparently
become a reality, but competition among
satellite carriers offering such service
seems also to have been established.

35. Notwithstanding the rapidly
developing competitive pressures
described above, we are also awaré that
not all cable systems may currently
have realistic alternative sources of
supply for signals, particularly smaller
systems, either because they lack the
financial resources or inclination to
acquire and operate an earth station or
because the signal they most desire or
need is not offered by a satellite carrier.
For example, in the more sparsely
populated regions of the country, cable
systems, particularly those serving
smaller communities, may be totally
dependent upon a terrestrial carrier in
order to receive a full complement of the
major television network signals.

Footnotes continued from last page

Until recently, however, the rates for such service
were 50 high that very few CATV systems
considered this to be a feasible alternative.

*The approximate cost of such a receive-only
earth station with a 4% meter antenna equipped for
one channel operation is roughly $25.000. Additional
channels increase the cost by approximately $4,000
each. In the past several years this cost has
decreased drastically, with further reductions likely
in the future.

* See Southern Satellite System, Inc., 82 F.C.C. 2d
153 (1978); United Video Inc., et al., 88 F.C.C. 2d
1629 (1978). Also, temporary authority to carry
station KTVU-TV San Francisco was recently
granted to Satellite Communications Systems, Inc.
and ASN, Inc. has been granted authority to carry
the signals of WGN-TV, Chicago, KTTV-TV, Los
Angeles and WOR-TV, New York. Eastern
Microwave, Inc. has been authorized to carry
WSBK-TV, Boston, Massachusetts and the late
night programming of WCBS-TV, New York.

*To date, satellite carriers relay only closed
circuit pay TV signalsand the broadcast signals of
independent TV stations.

Simply because a satellite carrier exists
that can relay the signal of a distant
independent station at a lower rate than
could a terrestrial carrier, it does not
necessarily follow that a cable operator
would opt to take the satellite signal in
place of the network or closer
independent signals provided by the
terrestrial carrier. Such decisions are
dependent on consumer demand. Thus,
for some CATV systems, satellite
service may not now be a fully effective
substitute for terrestrial servie. This
appears to be especially true where the
singnals of the three major commercial
networks are required. In addition, we
need to examine further the extent that
cable systems are willing to import more
distant independent station signals via
satellite in lieu of more closely located
independents, and how satellite and
terrestrial charges are weighed in such
decisions. In this respect, see Economic
Relationships Between Television
Broadcasting and Cable Televisign,
Docket No. 21284, 65 F.C.C. 2d ).
Report, 71 F.C.C. 2d 632 (1979). Any
significant deregulatory result of this
proceeding should be a further stimulus
to competition in the common carrier
areas related to CATV and
broadcasting. Whether significant
deregulation will eventuate, of course,
cannot be determined until all
comments are received and analyzed.
36. Another possible reason why the
forces of competition may not yet freely
operate in all respects in the
marketplace for video relay signals is
the technical relationship between
satellites and earth stations, An earth
station must be positioned to “look” at a
particular satellite and cannot
simultaneously receive signals
transmitted over any other satellite,
Therefore, when any potential user
wishes to communicate simultaneously
with a number of existing customer-
owned earth stations, that user is
practically forced to utilize the same
satellite to which those existing earth
stations “look™. This is currently the
case with anyone wishing to
communicate with CATV systems,* By
comparison, if a provider of video relay
services decided to lease uplink and
transponder capacity from a competing
satellite carrier (or on another satellite
of the same carrier) cable operators
would have to make a substantial
investment to install an additional earth
station in order to receive the signal
provided over the other satellite.

* Because Home Box Office, Inc. first provided its
programming for cable television systems over one
of RCA Americom's SATCOM satellites, virtually
all of the cable systems' earth stations initially
oriented their receive antennas to that satellite due
to the popularity of the Home Box Office signal.

Accordingly, we must recognize that the
satellite of the underlying carrier to
which most of these earth stations are
pointed will possess a distinct economic
advantage over competing satellite
carriers.

37. As to the relay of television signals
to the broadcaster, AT&T has been the
traditional supplier. Howeve, in recent
years, the major commercial television
networks have concluded agreements
with various competitive MCCs to
provide this service on a regional basis,
thus supplanting AT&T in part.
Moreover, in many cases, individual
broadcasters have themselves employed
MCCs, in lieu of AT&T or a telephone
campany, to deliver the network
signals,* It would seem, however, that
satellites may ultimately become even a
stronger competitive alternative to the
terrestrial systems of the MCCs and
AT&T. Currently, a number of
broadcasting systems, including the
Public Broadcasting System, employ or
are investigating a nationwide system of
earth stations for satellite relay of
network signals.

VI Legal Considerations

38. The provisions of the
Communications Act relating directly to
common carriers are contained
primarily in Title II, 47 USC § 201 et segq.
In addition to Section 201(b) which, inter
alia, requires just and reasonable rates,
and Section 202(a) which prohibits
unjust and unreasonable discrimination,
the Act requires that carriers’ schedules
of charges (tariffs) be filed with the
Commission, 47 USC § 203(a); that
where questions exist as to the
lawfulness of a tariff, hearings may be
held and that pending such hearings, a
rate may be suspended for as long as
five months, 47 USC § 204; and that after
a hearing rates may be prescribed, 47
USC § 205. In addition, 47 USC § 214
imposes certain certification
requirements as to construction and
operation of facilities and provision of
services. While we have historically
interpreted the Act to apply with
reasonable uniformity to all carriers
subject to it, nothing in the Act appears
to require that our statutory
responsibilities be met in the same
manner with respect to all carriers and
services. On the contrary, review of the
legislative history of the Act (and its
predecessor, the Interstate Commerce
Act), relevant interpretative court
decisions and the dramatic changes in

"The television networks normally provide for
the transmission of their signals to affiliated
broadcast stations. However, the smaller, more
remotely located stations are frequently responsible
for the-relay of the signal from a larger station on
the network distribution system.
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teh telecommunications industry since
the Act's adoption in 1934 persuade us
that flexibility and alteration of our
regulatory efforts reflective of these
changes is not only permissible but may
be compelled by our overall obligation
to regulate in the public interest. In
previous paragraphs, we have discussed
in some detail the development of the
so-called specialized common carriers,
domsats, miscellaneous [(or video relay)
carriers, and the resale carriers as well
as the market characteristics within
which they operate. Clearly, the current
domestic telecommunications
environment differs greatly from that of
1934 when there was no competition and
telecommunications service was largely
limited to telephone and telegraph. As
well be discussed more fully in the
following section (The Proposals), we
propose that rates contaned in tariff
filings by non-dominant carriers will be
considered presumptively lawful and
will not have to be accompained by
detailed cost support data as now
required by Section 61.38. Thus, their
effectiveness will not be delayed by
threatened suspension as readily as at
present. Nonetheless, they will remain
subject to our review and complaint
processes, and should unlawful tariffs,
or practices come befor ethe
Commission we will act appropriately.
See 47 USC § 208. By doing so, we will
be retaining jurisdiction over all of the
tariff filings of the OCCs and fulfilling
our statutory duties.

39, The statutory requirements of just
and reasonable and non-discriminatory
rates did not originate with the
Communications Act, but rather with
the Interstate Commerce Act of 1887.
That Act, which was later made
applicable to telephone and telegraph by
the Mann-Elkin Act, of 1910, applied
orginally only to railroads. Under that
Act, charges were required to be
reasonable and just; unjust
discriminations were prohibited and
declared to be unlawful. The railroad
industry in 1887 differed in many
respects from the communications
industry of 1934, and certainly from the
communications industry of 1979.
However, the influence of the railroads
on the economic well-being of the
country was so great that regulation was
deemed essential. Review of the
legislative history of that Act indicates
strongly that effective regulation of the
railroad industry was needed to protect
against discriminatory and
unreasonable rates in light of the
railroads’ extensive economic power,
On numerous occasions subsequent to
the Act's implementation, the Supreme
Court has been presented with

situations which necessitated
consideration of the purposes to be
achieved by that Act. For example, in
Texas and Pacific Railway v. 1.C.C. 162
U.S. 197 (1896), the Court discussed the
intended effect of the Act (and
particularly the just and reasonable and
non-discriminatory rate provisions) as
follows:

* * *Even in construing the terms of a
statute, courts must take notice of the history
of the legislation, and out of different
possible constructions, select and apply the
one that best comports with the genius of our
institutions and, therefore, most likely to
have been the construction intended by the
law-making power. Commerce, in its largest
sense, must be deemed to be one of the most
important subjects, of legislation, and an
intention to promote and facilitate it and not
to hamper or destroy it, is naturally to be
attributed to Congress. 162 U.S. at 218-219.

In our judgment, our proposals
contained in this Notice, by enabling the
OCCs to compete with each other by
innovation in service offerings and
pricing free from the regulatory
constraints deemed necessary for a
dominant carrier will “promote and
facilitate” commerce and, for economic
reasons discussed elsewhere in this
Notice, enable us to continue to assure
rates that are just and reasonable and
not unjustly discriminatory. Although
both the Interstate Commerce Act and
the Communications Act require rates
that are not unjustly or unreasonably
discriminatory, neither Act purports to
dictate how the reasonabless or jusiness
of discriminations are to be determined.
Rather, the question of whether a
preference, advantage or discrimination
is unreasonable or unjust has been left
by Congress to the judgment and
discretion of the Commission. Board of
Trade v. United States, 314 U.S. 534
(1942). In light of the similar language of
the Interstate Commerce Act and the
Communications Act, our knowledge
that the relevant provisions of the
Communications Act were adopted from
the I.C.C. Act, and the absence of any
contrary legislative history, we are
convinced that this agency, like the
1.C.C., charged by law with assuring just
and reasonable non-discriminatory
rates, has the same statutory authority
to exercise judgment and discretion as
does the 1.C.C. In Board of Trade v. U.S.,
supra, The Court stated as follows:

The process of ratemaking is essentially
empiric. The stuff of the process is fluid and
changing—the resultant of factors which
must be valued as well as weighed. Congress
has therefore delegated enforcement of
transportation policy, to a permanent expert
body and charged it with the duty of being
responsive to the dynamic character of
transportation problems, 314 U.S. at 546.

See, also U.S. v. Southwestern Cable
Co. 392 U.S. 157, 192-93 (1968) where the
Supreme Court recognized our authority
under the Act to respond to a dynamic
industry in a flexible manner. Similarly,
we preceive our responsibilities as the
expert body charged with enforcement
of communications policy to be
responsive to the dynamic nature of the
communications industry. Included in
that authority is rate regulation.

40. Our Specialized Common Carrier
decision, supra, was a regulatory effort
by us to “promote” commerce and to be
responsive to the dynamics of the
telecommunications industry. However,
having had the benefit of several years’
experience regulating the rates and
services of the OCCs subsequent to that
decision, we recognize that some of the
potential public benefits which we had
hoped would flow from freer entry have
been frustrated, in part, by continued
adherence to rules and procedures
governing tariff filings and facility
authorizations designed primarily for
carriers with dominant market positions
and monopoly services. In that decision,
we quoted with approval from the staff
analysis contained in the Notice in that
proceeding, as follows:

In an industry the size and growing
complexity of the communications common
carrier industry, the entry of new carriers
could provide a useful regulatory tool which
would assist in achieving the statutory
objective of adequate and efficient services
at reasonable charges. Competition could
afford some standard for comparing the
performance of one carrier with another. 20
FCC 2d st 884.

That determination has been
judicially affirmed, Washington Utilities
and Transportation Commission v. FCC,
supra, and is, in our judgment, a
generally accepted and eminently
correct proposition.

40a. Although competitive entry into
the markets for provision of
telecommunications services may be a
relatively recent development,
recognition of competition as a factor in
rate regulatory responsibilities by
federal agencies is not so new. In 1.C.C.
v. Alabama Midland Railway, 163 U.S.
144 (1897), it was held that

In construing statutory provisions
forbidding railway companies from giving
any undue or unreasonable preference or
advantage to or in favor of any particular
person or company, or any description of
traffic in any respect whatever, the English
courts have held, after full consideration, that
competition between rival lines is a fact to be
considered and that a preference or
advantage thence arising is not necessarily
undue or unreasonable, 163 U.S. at 1643
(citations omitted).
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The Supreme Court approved of those
English decisions. As we have noted
throughout the earlier discussions in this
Notice, the competitive climate within
which the OCCs operate, their relatively
insignificant share of the overall market
and corresponding absence of market
power, their lack of monopoly services
and inability and/or disincentives to
cross-subsidize their rates for
competitive services all militate against
the necessity of cost support
requirements and facilities authorization
procedures necessary to effectively
regulate a dominant carrier. Hence, we
believe that the proposals enunciated in
this Notice are fully consistent with our
statutory obligations to assure just and
reasonable rates and to protect against
unjustly discriminatory rates, as
imposed by Sections 201(b) and 202(a) of
the Act.

41, In proposing the removal of certain
direct regulatory constraints, we believe
that such changes would in no way be
inconsistent with Federal Power
Commission v. Texaco, 417 U.S. 380
(1974). In that case, the Court overturned
an order of the FPC which would have
exempted small producers of natural gas
from rate regulation by allowing them to
utilize the prevailing market price as the
sole rate determinant. In vacating the
FPC order, however, the Court expressly
reaffirmed the agency’s authority to
ensure just and reasonable rates through
indirect regulation. Further, it
recognized that ratemaking agencies are
not bound to the use of any single
ratemaking formula but are permitted to
make the pragmatic adjustments which
may be called for by particular
circumstances, citing FPC v, Natural
Gas Pipeline Company, 315 U.S. 575
(1942]. Moreover, the Court placed
heavy reliance on the clear statements
of congressional intent behind the
Natural Gas Act. In enacting that Act,
Congress had recognized that the
natural gas industry was heavily
concentrated and that oligopolistic
forces were distorting the market price
for natural gas, and in subjecting
producers to regulation because of these
conditions, Congress could not have
intended that “just and reasonable"
rates could be conclusively determined
by reference to market price. Such clear
intent is, of course, absent in the 1934
Communications Act and its legislative
history, since multiple entry into the
communications industry is a relatively
recent accurence. Thus, we believe that
our proposals under the
Communications Act are not impeded
by FPC v. Texaco and the particular
regulatory design confronted by that
Court.

42. In addition, we are convinced that
the ratemaking flexibility afforded the
OCCs but not the dominant carriers is
reasonable and legally sound. In Section
4(i) of the Act, Congress granted us
broad authority to "perform any and all
acts, make such rules and regulations,
and issue such orders, not inconsistent
with this Act, as may be necessary in
the execution of (our) functions.” In light
of these broad powers, we seek
comment on whether we may
promulgate rules the applicability of
which depends on the classification of
the carrier. We note in this regard that
our ability ta classify entities subject to
our jurisdiction, e.g., radio stations, is
expressly set forth elsewhere in the Act,
See Section 303. Separate treatment of
competitors in a regulated industry has
been accomplished previously and with
court approval. See, e.g., FPC v. Texaco,
supra. In Permian Basin Area Rate
Cases, 390 U.S. 747 (1968), the Court
sustained a two-tiered rate system on
the basis that it would stimulate the
exploration and development of new
sources of natural gas and thereby serve
the regulatory purposes contemplated.
Another example of differing regulation
of competitors was approved in
American Airlines v. Civil Aeronautics
Board, 359 F. 2d 624 (D.C. Cir. 1966).
There, the court approved CAB
regulations which allowed “all cargo”
carriers to sell blocked space at rates
lower than it permitted the
“combination” (i.e. passenger/cargo)
carriers to offer. In so ruling, the court
stated:

That competitors in a regulated industry
should be treated similarly in rate rulings in
order to preserve competition is not denied.
But that is not to say, that reasonable
distinctions between groups of competitors
are impermissible, and that different services
and rates may not then be authorized for
different groups or classes, 359 F. 2d at 627.

Although our express statutory
authority to classify carriers may not be
as clear as that of the CAB, we are of
the opinion that our proposed separate
treatment of the OCCs constitutes the
“reagsonable distinction" upheld in
American Airlines. The 1934 Act was
adopted in an environment where there
was no significant competition and
telecommunications services were
largely limited to telephone and
telegraph. The contrast to the
multiplicity of services offered on a
competitive basis today could hardly be
more siriking. The Courts have generally
held that the Congress intended the
Commission to have considerable
latitude under the Act so as to be able to
regulate a dynamic industry with
reasonable flexibility. See United States

v. Southwestern Cable Co., supra at 192~
93 (1968). Therefore, we believe the
Commission has the power to apply the
Act in a way which enables us to react
to changing circumstances. In particular,
no court has yet declared that our
powers under Title II of the Act are
inflexibly mandatory. See NARUC v.
FCC, 525 F. 2d 630, 640, n. 48 (D.C. 1978)
(NARUC I). Nor indeed did the court
which affirmed our earlier Resale
decision, supra, deprive us of “broad
discretion in choosing how to regulate

* * “AT6Tv.FCC, 572 F.2d 17, 26 (2d
Cir. 1978). A purpose of this Notice is to
examine the various provisions of Title
Il and rules promulgated thereunder to
determine just where our discretion
should and could be exercised in order
to minimize or eliminate regulation not
necessary to the public interest.

43. Further, we note that the approach
proposed herein, utilization of
rulemaking to achieve a single
resolution of issues that would
otherwise be made on an ad hoc basis,
is one that has been recommended as a
more efficient means of rate regulation
and one that yields a greater degree of
certainty for both the public and the
carriers. This approach has been
recommended by other bodies
concerned about effective rate
regulation in the public interest. See,
e.g., Recommendation No. 78-1 of the
Administrative Conference of the United
States “Reduction of Delay in
Ratemaking Cases” (adopted June 7-8
1978). The section of that
Recommendation entitled “Use of
Rulemaking for Generic Issues" states
that an agency charged with
responsibility for setting or approving
rates should identify policy issues that
may be raised repetitively and that may
be appropriate for a generalized
determination instead of individualized
judgment. Also, see Appendix D of our
Resale decision, supra for discussion of
other cases supportive of rulemaking as
a regulatory tool.

VIL The Proposals
A. In General

44, It is not our intention to cast these
proposals and the resulting deregulation
in concrete. As stated previously, they
reflect our observations and experience
to date and our view of future trends,
are somewhat on the cautious side, and
are not intended to be definitive
statements of what will constitute the
“best" regulatory approach in a
competitive environment over the long
run. Indeed, we invite comments as to
the viability or reasonableness of the
further deregulatory options described
in Part X1. If parties believe our
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proposals are either too restrictive, not
restrictive enough, or are otherwise
inappropriate then we request them to
comment on the other options or to
suggest specific alternatives. Of course,
if parties propose alternative regulatory
approaches to the several options
discussed herein, we expect them to
address the legal, policy, economic,
public interest and other ramifications
of their proposals.

45. Parties should address our
proposals and observations made below
and in the attached appendices. In the
following paragraphs we will review
several of our regulatory concerns and
the ways in which they would be
addressed under our proposals.

B. Section 201(b)

48. Section 201(b) prohibits “unjust
and unreasonable" rates. It is generally
accepted that economic regulation is
intended to replace competition as the
means of ensuring that prices are kept at
cost (which includes a fair return on
investment). See A. Kann, 1 The
Economics of Regulation, ch. 2 (1970).
We have generally held that the key
criterion to a determination of just and
reasonable is whether the rate is cost-
related, see, e.g., AT&6T and Western
Union Private Line Cases, 34 F.C.C. 234,
297 (1963), and rates which depart from
cost must be fully justified on a special
showing, e.g., competitive necessity. The
harms to be prohibited by § 201(b), then
are rates which are above cost, i.e.,
supracompetitive prices, and rates
below cost, i.e., predatory prices. Based
on our knowledge of current market
structures and their promise of
continuing dynamism, as well as widely
accepted economic principles, we
believe that the rates of non-dominant
carriers are unlikely to be either
predatory or supracompetitive and thus
are unlikely to contravene § 201(b)
proscriptions.

47. It is widely held that predatory
pricing generally involves selling a
product or service below its average
variable cost. Predatory pricing is likely
to occur, if at all, only if the predator has
*“(1) greater financial staying power than
his rivals, and (2) a very substantial
prospect that the losses he incurs in the
predatory campaign will be exceeded by
the profits to be earned after his rivals
have been destroyed.” Areeda and
Turner, Predatory Pricing and Related
Practices under Section 2 of the
Sherman Act, 88 Harvard Law Review
697, 698 (1975). See Williamson,
Predatory Pricing: A Strategic and
Welfare Analysis, 87 Yale Law Journal
284, 292 (1977). The competitive carriers,
lacking any degree of market power, do
not have the “substantial prospect” of

later recouping losses through monopoly
profits. This is especially true where
they face the dominant carrier in the
same market—for example, we think it
highly unlikely that a competitive carrier

-would attempt to drive its rivals out of

the market by below-cost pricing if
AT&T is among the group of actual or
even potential rivals,

48. As noted earlier, we are not
unaware that at least some of the
competitive carriers are affiliates of
non-communications entities which may
possess a substantial degree of market
power and financial strength. Thus,
there may be some ability on the part of
these affiliated entities which could be
used to sustain a predatory pricing
strategy. However, it is important to
note that such subsidization is not a
costless strategy in the absence of
effective rate base regulation. Where an
entity is subject to true rate base
regulation, it may have strong incentives
to suffer losses in some (competitive)
services which can be subsidized by
excessive earnings in other (monopoly)
services since its overall rate of return is
set by its regulator. These incentives are
altogether absent where entities are not
truly subject to such regulation, as is the
case with the non-dominant carriers and
their non-communications affiliates.
Thus, in the absence of market power
and effective rate base regulation, we
believe that the rates of competitive
carriers will generally not be predatory.

49. We also believe that these rates
are unlikely to be excessive because
some degree of market power must be
present before supracompetitive profits
can be achieved. If a non-dominant
carrier sets its price above the market
price, its customers will seek out the
competitors' lower price. Also, the
dominant carrier's rates often serve to
set a ceiling above which OCC's can not
price. However, we do recognize that in
transitional periods, a non-dominant
carrier might be able to price
excessively, perhaps because it offers a
new differentiated service or enters a
new geographic market as the sole
market entrant. Such instances would be
isolated and of a transitional duration. It
may well be that such temporary rates
can be tolerated as a matter of law
under Section 201(b) as reasonable.
However, we do not reach this question
since all rates of course remain subject
to Section 201(b) inquiry, and we are
free at any time to make statutory
requests for cost support data. See
Sections 218, 220.

50. We believe an improved carrier
reporting system would also be effective
in identifying carriers that may be
earning excessive rates of return. Thus,

we believe that in the absence of
Section 61.38 data (see para. 55, infra),
we should be able to have and make
public more precise information
regarding carrier rates of return. With
such information on a relatively current
basis, we can take whatever corrective
action may be warranted. Contained in
Appendix D is a suggested format for
submitting annual financial data to the
Commission. This reporting requirement
is primarily an updating and
modification of existing reports now
required of most of the competitive
carriers. Therefore, it should entail no
significant increased burden on them,
This data will help us to evaluate each
carrier's financial condition and the
general results of the interplay of market
forces. As noted, the general purpose of
this rulemaking is to reduce unnecessary
regulatory constraints where practical.
We believe that this overall purpose can
be furthered by instituting the periodic
financial reporting procedure. Such a
reporting procedure would not only
enable us to monitor the implementation
and appropriateness of the proposed
rules, but on a longer term basis, also
would provide useful information
regarding trends in earnings and rate
levels which can then be used to direct
regulatory resources where they are
needed. This latter function may lead to
the formalization of such procedures in
Part 43.of the Rules, Reports of
Communication Common Carriers and
Certain Affiliates.

C. Section 202(a)

51. Section 202(a) prohibits “unjust or
unreasonable discrimination" in rates.
As discussed previously, there is a
“longstanding Commission policy which
recognized the central role of costs in
determining the lawfulness of rates.

. . " AT&T (Docket No, 18128), 61 FCC
2d 587, 650 (1976). For reasons discussed
above, we believe that rate differences
in competitive carrier tariffs filings will
tend to be cost-related, and therefore
lawful under Sections 201(b) and 202(a).
For reasons set forth below, we believe
that foregoing detailed explanations of
the costs underlying differences in a
competitive carrier's rates will not and
cannot generally result in harm to
consumers of communications services.

52. Price discrimination according to
modern economic teaching is “'the sale
(or purchase) of different units of a good
or service at price differentials not
directly corresponding to differences in
supply costs.” F. M. Scherer, Industrial
Market Structure and Economic
Performance, 253 (1971). Price
discrimination is often considered
harmful because it results in an
undesirable wealth transfer (i.e., from
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the ratepayer to the carrier) and may
result in a misallocation of resources.
/d.* In order to sustain a profitable price
discrimination scheme, three essential
elements must be present: (1) the entity
must possess market power; (2) the
entity must be able to segregate its
customers into groups with differing
demand-elasticities; and (3) arbitrage
must be prevented. Where a dominant
carrier’s rates are in issue, non-cost-
related differences may strongly
indicate a price discrimination scheme,
which, of course, Section 202(a) requires
us to interdict. Notwithstanding our
regulatory efforts, dominant carriers
may well be able to engage in price
discrimination to the detriment of their
customers, They are able to meet the
three requirements for successful price
discrimination by virtue of their market
power and, ironically, of the
opportunities inherent in the tariffing
process to set down terms and
conditions of service which have the
effect of segmenting markets and
inhibiting arbitrage. ! The requirement
of Section 61.38 cost support information
(as well as the policies articulated in the
Resale decision, supra,) is, of course,
designed to prevent dominant carriers
from exploiting their market power to
the detriment of customers with
inelastic demand for communications
service. Thus, we have no intention of
alleviating the requirement that such
rate differentials be justified by the
dominant carrier on the basis of cost as
required by Section 61.38 of our rules
and applicable decisions.

53. Section 202(a) requires that non-
dominant or competing carriers, who are
typically price followers, also refrain
from pricing their offerings in an
unreasonably discriminatory manner.

“ Although a price discrimination scheme could
include an element of predatory pricing. see
paragraph 47, supra, neither the economist's nor
Section 202(a)'s concept of it requires any below
cost pricing.

“! For a succinet and thorough discussion of price
discrimination see F. M. Scherer, Industrial Market
Structure and Economic Performance (Chicago, IlL.,
Rand McNally) pp. 253-272, Also, see our discussion
of market segmentation by AT&T through the use of
its tariffs in Docket 21402, MTS/WATS Like
Services, 70 FCC 2d 593, 605-06 (1978).

“ATET Telpak, supra; WATS Rejection, 86 FCC
2d 9 (1977), recon., 89 FCC 2d 1872 (1978); Saries
7000 Rejection, 67 FCC 2d 1134 (1978), recon., 70
FCC 2d 2031 (1979). While the continued existence
of the Telpak discount is subject to pending
litigation, in the WATS and Series 7000 rejection
orders we recently indicated our serious cancern
about the apparent magnitude of the discounts given
to larger users vis-a-vis smaller or moderate users,
See Serfes 7000 Rejection Recon., at para, 40, and
WATS Rejection Recan., at para. 33, We are
currently exploring in another proceeding the
question of whether and on what basis AT&T
should be permitted to offer volume discounts. See
Private Line Rate Structure and Volume Discount
Policies, supra.

As we have noted, the OCC's, in their
effort to obtain customers, naturally
have attempted to offer their services so
as to make them attractive to potential
customers. While carriers have utilized
varying plans, all have attempted to
price within their services or between
like services as favorably as possible.
Typically, this involves the use of long
term service commitments, service
quality differences, volume or bulk
discounts, etc., as a means of attracting
subscribers by reduced rates, Often,
these actions appear to be necessary
primarily to compete with the dominant
carrier and effective price leader. We
consider this to be a normal response to
the competitive forces in the
marketplace in which these carriers
operate. We recognize that the result of
these practices in some cases has been
differences in rates as between
individual customers or customer
classes apparently similarly situated.
We do not believe that these differences
will generally constitute unreasonable
discriminations under Section 202(a) of
the Act, see para. 51, supra. As
discussed above, the extent to which a
carrier can “discriminate’ between and
amaong its various customers or classes
of customers {and thus the potential for
unreasonable discrimination violative of
the Act) is related directly to the degree
of market power it possesses, Absent
market power, price differentials should
generally reflect only competitive forces
at work.

54, Thus, we believe that the
marketplace will ensure that price
differentials are not unreasonable—i.e.,
they will be cost-related and will
benefit, rather than burden, both
competition and the ratepayer. Just as
competition and the absence of market
power prevent the OCC's from
establishing supracompetitive prices for
their services, these same factors
preclude these carriers from unjustly
discriminating in favor of some
customers at the expense of their other
customers. The OCC's, to the extent
they are competitive, are unable to
charge any of their customers non-
competitive prices because those
charged the higher prices will seek out,
and be sought out by, alternative
suppliers. In other words, the lack of
market power means that any lower
OCC prices to some customers cannot

“* We have in the past set some of these tariff
practices for investigation. See, £.., RCA American
Communications, 83 FCC 2d 728 (1977): RCA
American Communications, 87 FCC 2d 836 (1978).
The likelihood that our current assessment of the
competitive realities in the communications sector
and of the nature of price discrimination would be
dispositive of these outstanding investigations
caused us to defer them pending our conclusi
here. See para. 94, infra.

harm the other OCC customers, who
cannot be charged above-competitive or
unjust prices. Indeed, the selective lower
prices often needed to attract additional
customers may allow OCC's through
expansion to achieve more efficient size,
thereby resulting in lower costs and
prices to original customers.
Accordingly, we believe marketplace
forces will be sufficient to ensure that
non-dominant carrier tariff filings
containing rate and other differences
among customers are generally in
compliance with Section 202(a) and thus
can be considered presumptively lawful.

D. Section 61.38 and Notice Periods

55. Section 61.38. In view of the
foregoing discussion of Sections 201(b)
and 202(a) of the Act, we believe
sufficient basis exists to treat tariff
filings by eligible carriers “ as
presumptively lawful with respect to
rates. As indicated in paragraphs 7-9,
supra, where we reviewed the historical
development of § 61.38, it has been of
little, if any, aid in determining the
lawfulness of OCC tariffs. The intended
purpose, as originally promulgated, was
to assist the Commission in making
initial judgments as to a tariff’s
lawfulness under Sections 201(b) and
202(a) of the Act. These sections of the
Act themselves, however, do not require
the filing of such information. Indeed, a
court has noted that § 61.38 is simply an
agency-devised regulatory tool designed
to facilitate initial Commission
judgments as to the lawfulness of a
filing; it “does not require submissions
to establish a prima facie case for the
lawfulness of the tariffs they support.”
International Business Machines v.
FCC, 570 F. 2d 452, 456 (2d Cir. 1978).
Thus, the pertinent question is whether
and to what extent competitive
marketplace forces can now be
substituted for Section 61.38 so as to aid
the Commission in making initial
judgments of lawfulness regarding tariff
filings by established carriers, SCC,
Domsat, resale and MCC carriers. As
discussed above we continue to believe
cost support data, as required by
Section 61.38, is necessary where the
carrier involved has substantial market
power. In addition, we still believe that
where a single carrier provides both
monopoly services and competitive
services, cost support must be supplied
so that we can detect if the carrier is
unfairly cross/subsidizing the rates for
its competitive services from its
monopoly revenues. However, our
experience with the existing and

#“The term ‘eligible carriers’ means those
nondomingnt carriers to which our proposals apply.
See Part VIII below.
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developing competition now indicates
that for non-dominant carriers
possessing no market power or incentive
for unlawful cross-subsidization, we can
reasonably rely on marketplace forces
as an effective substitute for Section
61.38 insofar as making initial judgments
as to lawfulness, at least for the present
and foreseeable future. Thus, no purpose
would generally be served by the filing
of, or the review of, costing and
supporting material as now required by
Section 61.38 in these instances. This
will also ultimately serve to reduce the
burden of regulation in general and the
costs of compliance with rules, as well
as minimizing the adverse impact such
regulation may have on competitive
entry and market actions. Therefore,
under our proposals eligible carriers
would be relieved from submission of
data required by § 61.38 of the rules
provided satisfactory financial reports
are filed and other requirements
specified herein are met. Amendments
to § 61.38, and a new § 61.39, to
accomplish this purpose are contained
in Appendix A.

56. Notice Periods. In addition to the
deletion of the § 61.38 cost data
requirements for eligible carriers, we
also propose to revise the related notice
periods contained in § 61.58 of the Rules.
47 CFR § 61.58. Basically this rule
requires that tariffs containing rate
increases or rate structure changes be
filed on 70 or 90 days notice to the
public, as appropriate. In light of Section
203(a) of the Act, 47 U.S.C. § 203(a),
which provides that all common carriers
“ghall" file with the Commission
schedules showing charges, at this stage
of the proceeding we will continue to
require the filing of tariffs. It may be
appropriate at the next stage to examine
the requirements imposed by the term
“schedule of charges" as well as the
issue of whether other provisions of the
Act may affect the requirements of
§ 203. For now, however, our study of
the legislative history and the judicial
discussion of Section 203 clearly
indicates that we have great flexibility
to contract the period of notice afforded
by the filing requirement of Section
203(a) should we so elect. Although
Section 203(b)(1) provides, as a
maximum, 90-days’ notice to the
Commission and the public, subsection
(2) of the same provision authorizes us
to modify the period of notice. Recent
court decisions recognize the
Commission's power to alter the notice
period. See American Telephone and
Telegraph Co. v. FCC, 487 F.2d, 871 n. 10
(2d Cir. 1973) and American Telephone
and Telegraph Co. v. FCC, 503 F. 2d 612
(2d Cir. 1974). In light of this flexibility,

we believe that we may contract the
applicable notice period in Rule Section
61.58 considerably, consistent with the
procedural and substantive rights of all
parties but responsive to the new
competitive realities. Thus, we believe a
maximum notice period of 10-15 days
would not be unreasonable and this
period might be contracted even further,
say to 1 day, after further experience is
obtained with non-dominant carrier
competitive filings.

57. We do not view our proposed
minimization of notice as eliminating
any statutory rights of complainants.
While the shorter period may make it
more difficult for competitors or
customers to mount a persuasive
rejection or suspension argument in
time, such complainants do not have
any statutory right to such actions. Only
if a tariff is “"demonstrably unlawful on
its face” might we have the "“duly” to
reject a tariff, Associated Press v. FCC,
448 F.2d 1095, 1103 (D.C. Cir. 1871). Even
s0, it is not clear that third parties can
enforce that “duty” or, if they can, that
our proposed rule will prevent them
from convincing us to perform that duty
where we might not otherwise do so,
Nor does the statute give third parties a
right to suspension or judicial review of
a decision not to suspend. See, Trans
Alaska Pipeline Rate Cases, 98 S. Ct.
2053, n. 17 (1978).

58. In light of these considerations, we
propose a 14-day notice period for
eligible carrier filings. An amendment to
Rule 61.58 to effectuate the above
change is contained in Appendix A, If a
petitioner raises a substantial question
that warrants more extensive
consideration, this notice period can be
extended as provided in Section 61.58
(d) (which permits the Chief, Common
Carrier Bureau to defer the effective
date of any tariff filing made in less than
90 days notice) so that action can be
taken prior to the effective date.

E. Presumption of Lawfulness

59. We recognize that Section 204.of
the Act, 47 U.S.C. § 204, entitles
members of the public to petition to
suspend and investigate tariff filings and
that these petitions are provided for in
Section 1. 773 of our Rules. 47 C.F.R.

§ 1.773. Clearly, it is not within our
authority to eliminate a statutory
entitlement and we have no intention of
doing so. However, since tariff filings by
eligible carriers will now be considered
prima facie lawful, we will not exercise
our discretionary authority to suspend
such filings except for the most
compelling reasons. See Trans Alaska
Pipeline Rate Cases, supra. We note
that petitions to suspend tariffs which
are presumptively lawful are in many

respects similar to petitions for
injunctive relief, In order to warrant
suspension of such a tariff filing, a
petitioner would have to rebut the
presumption of lawfulness of any tariff
rate provision filed by an eligible
carrier. In general, to make the showing
necessary to warrant suspension and
investigation of such tariff provisions a
petitioner would have to meet the
following four part test:

(1) That there is a high probability that the
tariff would be found to be unlawful after an
investigation (likelihood of success on the
merits);

{2) That any harm alleged to competition
(which we believe accomplishes public
interest benefits) would be more substantial
than that to the public arising from
unavailability of the service pursuant to the
rates and conditions proposed in the tariff
filing (e.g., that the proposed rate is
predatory); and

(8) That irreparable injury would be
suffered if suspension does not issue;

(4) That the suspension would not
otherwise be contrary to the public interest. ¢

60. In addition to these general
requirements, there are other factors
that might determinative if a petitioner
seeks to overcome the presumption of
lawfulness. One important factor is
whether petitioner is an end user or
consumer or a competing carrier, We
have observed that users do not usually
file petitions merely as a form of
competivite harassment as do competing
carriers (para. 9, supra). Thus, petitions
by users may be viewed from a different
perspective. For example, where a non-
dominant carrier denies a consumer
request for service under particular
rates or conditions of service which it
gives another customer and no practical
service alternative exists for the
complaining consumer (e.g., resort to
another carrier), we might then
intervene as appropriate. In such
circumstances, however, we believe the
consumer must show it has first
requested explanations and
justifications from the carrier prior to
the service denial. In this regard, the

“This four part test is nearly identical to that
used by the CAB in its newly adopted rules
allowing for increased fare flexibility in the
commercial passenger airline industry. Domestic
Passenger-fare level Policies, suprg, 43 Fed. Reg,
39530. The CAB noted that the burden is similar to
the one used by courts in considering whether to
grant a stay or a preliminary injunction, citing
Fortune v. Molpus, 431 F. 2d 799 (5th Cir. 1970);
Virginia Petroleum Jobbers Association v. FPC, 259
F. 2d 921 [D.C. Cir. 1958); and Resident Advisory
Board v. Rizzo, 428 F. Supp. 222 (E.D. Pa. 1977). We
use & similar test in acting on requests for stays, see
Amendment to Subpart F of Part 76 of the
Commission’s Rules, 68 FCC 2d 1308, (1978). In our
independent judgment, we believe the showing
necessary to rebut a presumption of lawfulness in
the limited context of a determination to suspend
should be similar to the standard necessary to
support a stay.
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size and sophistication of the consumer,
the relative level of bargaining power
existing between the consumer and
carrier, evidence of fair and impartial
dealing, and evidence of the carrier
overreaching, etc., might also be
relevant factors. Basically, these
additional factors would address unique
situations where a non-dominant carrier
might possess a limited measure of
market power vis-g-vis consumers such
that our intervention is required. In the
course of dealing with non-dominant
carrier tariff filings and petitions
relating thereto, we recognize that other
factors might arise which could result in
rebutting the presumption of lawfulness.
As we gain further experience in this
regard, we will provide more definitive
guidance as appropriate.

61. If a substantial showing is made
by a petitioner in rebutting the
presumption, our staff is empowered to
take appropriate action including an
extension of the notice period for the
tariff's effectiveness (as provided in
Section 61.58(d)), ordering the filing of
Section 61.38 data within an appropriate
time period, or even rejecting tariff
filings in cases where the tariff is clearly
unduly discriminatory and unlawful
under Section 202(a). Tariff filings could
also be subject to suspension where the
presumption is overcome. Where the
presumption is not overcome by a
petitioner, of course, we will delegate
authority to the staff to routinely deny a
petition to suspend and investigate.*®

62. We wish to emphasize that the
above procedures would apply only in
the limited context of petitions to
suspend. Any tariff may still be
challenged—without a presumption of
lawfulness—by our complaint and
investigation procedures. Moreover, it
should be made clear to eligible non-
dominant carriers that although the
rates contained in their filings will be
considered presumptively lawful so that
are free of 61.38 requirements, they must
nonetheless still comply with certain
elemental tariff policies designed to
promote reasonable consumer
knowledge of their various options. Any
eligible carrier filing a tariff in
accordance with our policy and analysis
enunciated herein would still be
expected to submit with its tariff filing a
concise information statement
explaining its filing in terms of the
actual service provided and the basic
rates, terms and conditions of service.%?

“The gran! of a suspension petition would
continue to require Commission action. The staff
now has authority to consider petitions to reject.
There would be no change in this.

4" Where a rate siructure is not clear on its face,
we may require the inclusion of sample calculations

Those filings not containing a
reasonable description of the filing in
this regard may be subject to deferral
under 61.58(d) or requests for
clarification from the Bureau staff. As
indicated above, we shall require
eligible carriers to continue to simplify
and clarify their tariffs and the staff is
directed to continue its efforts in this
regard.

F. Section 214

63. As indicated above, we have over
the past few years established in a
number of proceedings policies favoring
the competitive entry of new carriers.
Accordingly, from policy standpoing the
regulatory entry barrier has already
been substantially lowered, and a large
number of Section 214 applications have
been, and continue to be, routinely
granted without opposition. Therefore,
as a matter of informal regulatory
practice, the effects of Section 214 as a
barrier to new entry may have been
reduced already. Nonetheless, we
believe it is appropriate to review our
policies and rules in this regard to
determine what can be done to further
minimize the regulatory burden we have
composed under this section and
improve its effectiveness where
necessary.

64. Conceptually, Section 214 may be
conceived of as serving four primary
functions. First, it is used as a device for
certifying that entry of a company as a
common carrier will serve the public
interest, convenience and necessity.
Secondly, it is used to determine what
cities or geographic areas a carrier may
serve. Third it serves as a control for the
number of circuits or facilities a carrier
may construct or lease to provide
service to those cities or areas. Fourth, it
serves as a control to prevent a carrier
from unreasonably terminating or
reducing service to a community or area.
In the following paragraphs we will
consider these functions in determining
what changes we can or should make
with respect to Section 214 regulation.
First, we will summarize briefly the
existing Part 63 rules that pertain to
these functions.

85. Section 63.01 of the rules specifies
the type of information now required to
support all major Section 214
applications, whether for initial
certification as a carrier or for the
establishment of new lines (by either
lease or construction) by an existing
carrier, Although this rule requires that

of charges to eliminate any confusion or lack of
clarity.

* See the concern for clarity and comparability of
tariff terms which the Commission recently
expressed in Private Line Rate Structure and
Volume Discount Practices, supra.

extensive information be submitted, we
normally focus primarily on the type of
service involved, the public need for the
service, the points to be served, the
number and type of circuits to be
provided, and the costs involved. In the
case of an initial certification, we also
generally review the qualifications of
the entity and any particular public
interest questions that may be raised
with respect to the entity and the type of
service to be provided, Once a carrier is
authorized to serve specific communities
additional circuits may be generally
authorized upon the filing of simpler
applications as specified in Section 63.02
and 63.03, provided that the facilities
involved do not exceed certain dollar
limits. Section 63.03 provides for
automatic grant within 21 days after
filing an application for supplemental
facilities unless notified to the contrary
by the Commission. That section also
permits the Commission to authorize a
carrier continuing authority for the
construction or acquistion of small
projects (limited to $35,000 cost or $7,000
annual rental) for which no specific
prior authority is required. §§ 63.60
through 63.91 provide different
requirements for authorization of
discontinuance, reduction or impairment
of service, depending on the type of
service involved (e.g. telephone,
telegraph, public cost).*® One consistent
theme, however, among all of these
discontinuance rules is the requirement
for customer notification and the service
alternatives the customer may have.

66. We have above set forth in some
detail why we believe a different
approach is warranted in regulating the
tariff filing of a dominant carrier as
compared to a non-dominant carrier.
Many of these same reasons would
appear relevant to Section 214
regulation. For example, a rate base
regulated dominant carrier's earnings
are tied to its investment, i.e., its rate of
return is based on its invested facilities
and the more facilities it has, generally
the greater its overall earning will be.
Thus, rate base regulation carrier with it
incentives to overbuild (the so-called
Averch/Johnson effect). While in a rate
case the Commission could disallow
inclusion in the rate base of facilities
representing excess capacity, such
occurrences have been rare in the past
and regulatory commissions have
generally been reluctant to.disallow
unless it was shown that the excess
capacity was intentional or resulted
from gross mismanagement. To counter

**We are considering modifications to the rules
pertaining to the discontinuance of telegraph service
in another proceeding (see note 5 supra). Therefore,
such changes are not considered here.
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this incentive, public utility regulation
has cone to rely upon a prior approval
mechanism which, in theory, assures
that unnecessary or unnecessarily costly
facilities will not be constructed by
exclusive or dominant purveyors of
service to the public (i.e., carriers which,
because of market power vis-a-vis
customers with inelastic demand, would
be able to command prices calculated
upon an inflated rate base). In contrast,
a non-dominant carrier has no incentive
to overbuild for two reasons. First,
because such carriers have not been and
are not now effectively rate regulated,
the size of their respective rate bases is
not relevant to the prices they can
change. Second, and the reason we have
not imposed the full form and substance
of rate regulation on the OCCs, such
carriers do not possess sufficient control
over price to recognize any reward from
overbuilding even if they were subject to
an overall rate of return constraint. See
paragraphs 14, 30-31, supra. Their prices
must reflect those of their competitors
(including the dominan! carrier) without
regard to rate base. Therefore, we
believe it appropriate lo concentrate our
Section 214 regulatory altention on the
construction program of the dominant
carrier and minimize it wilh respect to
the non-dominant carriers.

67. Similarly, with respect to possible
discontinuance of service, it would also
seem that different treatment of the non-
dominant carrier may be warranted, The
dominant carrier in many areas,
particularly the smaller communities,
may be the only carrier olfering a given
service. Therefore, we believe continued
positive control over the discontinuance
of the service offered by a dominant
carrier is warranted, @nd in fact, that is
one of the primary reasons that
Congress included Section 214 of the
Act. On the other hand, competitive
carriers, by definition, usually offer no
service to any community for which
there is no reasonable substitute. In
such circumstances, there is nol the
same degree of “essentiality” to these
services as there may be lo certain of
those provided by the dominant carriers,
Accordingly, as long as the customer
has advance notice so as to make
arrangements for substitute service,
there would not seem to be any major
reason why discontinuance authority
cannol be routinely granted lo non-
dominant carriers. In contrast to the
dominant carriers, non-dominant
carriers generally operate under
relatively high risk conditions where
failure to gain an adequate share of the
market can result in a carrier's demise

or contraction of service-offerings.*
Consequently, in view of the general
financial risk non-dominant carriers
operate under, we do not believe it is
necessary to impose any more “exit
risk"” than absolutely necessary to
protect the interest of their subscribers.
68. In view of these considerations,
we are proposing to amend the Part 63
rules in several ways. First, separate
application requirements will be
developed for dominant and non-
dominant carriers, The rules for
dominant carriers would be less
concerned about circuit-by-circuit
requirements, and more concerned with
major additions to plant, a need
disclosed by our recent five year Phase
Il investigation of AT&T. Phase I! Final
Decision and Order in Docket No. 19129,
64 FCC 2d 1, 50-52 (1977). To this end,
we intend a fundamental reexamination
of our Part 63 domestic regulatory
program, a program based upon rules
which have remained substantially
unchanged since their adoption in 1944
to regulate the relatively simple o
domestic telephone and telegraph
networks of that time. 9 Fed. Reg. 2092
(February 23, 1944). Networks then were
more characterized by distinct lines
which directly connected each city with
the other cities on the network, rather
than by the interconnection of indirect
lines to build up a through connection.
For example, during the 1930's, the bulk
of long distance calls.(e.g.. 80% in 1936)
were carried over dedicated long
distance lines which directly connected
cities in order to avoid the transmission
losses and delays then associated with
the manual toll board switching of lesser
quality “short distance" toll lines.
Because telephone lines were capable
then of providing satisfactory
transmission quality only individually,
or in combinations of two, the General
Toll Switching Plan's original goal was
to limit the number of switches required
for a toll connection, not to provide for
alternate routing of calls. H. S. Osborne,
A General Switching Manual for
Telephone Toll Service, 9 BELL
SYSTEM TECHNICAL J. 429 (July, 1930).
This was changed in the early 1950's
with the introduction of Direct Distance
Dialing. The upgrading of transmission
plant eliminated toll line distinctions.
The maximum number of allowable
switches in an end fo end toll
connection was increased from two to
seven. Automatic electromechanical toll
switches replaced the manual toll
boards so as to make possible the
automatic interconnection of indirect
lines to create a through connection.

% See, e.g.. Data Transmission Corp.. 80 F.C.C. 2d
958 (1976).

Automatic alternate routing, once the
exception, is now the rule, and long
distance calls between any two points
link a switching ladder in search of an
idle circuit to permit their completion.
For example, because of automatic
alternate routing, it is quite possible,
and indeed common, for a toll call
intended between cities within a single
state to be automatically routed to its
destination through out of state lines at
a higher level in the switching hierarchy.

69. All of this has resulted in a highly
interdependent, complex switched
telephone system which is not
adequately reflected in our present
rules. While relevant to the simple
networks of'the 1930's and 1940's, our
present approach—to require individual
applications for specific "lines"—does
not appear to be either adequate, or
material, to an evaluation of the needs
of the modern switched telephone
network. These problems appear to need
addressing in a context much broader
than that of an application for a specific
piece of equipment.® Consequently, we
do not intend to simply continue the
present approach, reviewing numerous
equipment and “circuit” applications
without regard to the impact on the
overall network. Rather, we intend to
approach our regulatory concerns with
essentially a “clear slate” upon which
we intend to develop new approaches
designed to meet our goals. As indicated
in paragraph 66 our primary goal in this
regard is to insure against excessive
addition to plant which will unduly
expand the rate base, thus causing
higher earnings requirements. This goal
is, of course, easier to state than
achieve. We recognize the complexity of
the nationwide switched network and
that much addition to piant has to be
planned years in advance of the basis of
forecasts which may or may not be
accurate as to actual needs. Because of
this long lead time, we have also felt the
frustration, from time to time, under our
current 214 procedures, of reviewing
construction plans too late in the
planning cycle to reasonably require
significant changes.

70. Due to the complexities of
modifying Section 214 procedures for

3 We recognize Section 214 speaks in terms of
construction of “lines,” In the past the rules have
been written rather restrictively as lo the meaning
of what constituted a line. In view of the increasing
complexity of communications networks and their
necessary integration with switches and other
suppor! equipment, a question arists as to whether a
more expansive definition of the term may be
appropriate and necessary. We seek comment on
whether Congress intended to include within the
concept of “lines” of communications all facilities
necessary to make those lines into effective
communications offerings. Switches of all kinds are
necessary to create the communications networks
wherein altemate routing is a prime design goal.
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dominant carriers, we are not now
proposing any specific rule. Rather, we
request interested persons to submit
their ideas for possible approaches for
Section 214 regulation for these carriers,
keeping in mind our objectives and
concerns as stated above. In particular
we request comment on the following:

(1) At what point in the planning cycle
ghould commission authority be sought?

(2) For major programs or plant additions
should authorization be in two steps, say
preliminary at the planning stage, and final
before construction actually begins?

(3) In what way can the Commission best
focus on major construction while minimizing
administrative effort on minor or routine
supplemental facilities?

(4) Should different types of facilities have
different types of approval procedures? If so,
what?

(5) To what extent can or should the
Commission review alternative facility
options on major construction projects?

(6) To what extent, if any, should the
Commission review and/or approve
management, engineering and financial
procedures and guidelines under which major
projects are planned?

(7) How can the Commission best monitor
the efficiency of use (e.g., the fill factor) of the
overall switched network, and major
segments thereof, and how the facility
construction program affects this from year to
year?

(8) How can the accuracy of facility
forecasts be best monitored and evaluated
from year to year?

(9) To what extent can or should the
Commission make efficient use of existing
facilities a condition precedent to the
construction of new facilities?

(10} Given the various certification system
possibilities, what standard should the
Commission employ in considering
disallowances?

71. For non-dominant carriers, we
propose to focus only on those aspects
of Section 214 considered essential.
Although under current policy we
believe that it is appropriate to continue
the initial certification of these carriers,
we intend to lessen substantially their
application requirements in accordance
with our open entry policies and in
recognition of the constraining
influences of market forces noted above.
Essentially we propose to reduce
Section 214 facility authorization
requirements for such carriers to include
only initial certification to provide
common carrier service and the points
or geographic areas of service. In that
authorization, we would grant blanket
authority to the carrier for unlimited
expansion of circuits, except video relay
circuits,*? to the authorized service

% We are excepting video relay circuits via
satellite here because of the small number of
applications involved and the substantial number of
policy issues that have been raised in the past with
respect to such service.

areas. Thus, where supplemental
circuits are to be installed or leased, no
additional authorization would be
required. Instead we would require the
reporting of such additions within 30
days after their service date.*® As
currently, carriers would be required to
acquire prior facility authorizations for
the underlying transmission facilities,
i.e., for radio and for cable (or other non-
radio transmission medium) over 10
miles in length. We believe such a
regulatory program will substantially
reduce the facility authorization burden
on both the non-dominant carriers and
on the Commission staff while fulfilling
our obligations under Section 214 of the
Act. Finally with respect to
discontinuance of service, we propose to
minimize the requirements for these
non-dominant carriers to discontinue
service to any point. Provided that 30
days prior notice is given to their
customers and no showing is made that
a reasonable substitute service is not
available, such applications would be
“automatically” granted 30 days after
the filing date, If a petition to deny were
filed, we would, of course, act on the
petition prior to any discontinuance.

72. We note that Section 214 is written
in imperative terms, and thus may not
permit complete abandonment of the
certification process. However, we
believe the Act provides us sufficient
flexibility so as to allow the blanket
applications we here propose. Nothing
in Section 214 sets a minimum time span
in which the proposed construction,
extension, augmentation, operation,
transmission or discontinuance covered
by the Section 214 application must take
place, and thus appears to be an area
left to our administrative discretion. We
also note that we have in past
rulemakings contracted the burdens that
might otherwise be imposed under
Section 214. See Resale Decision, supra.

73. The details of these proposed Part
63 rule changes are contained in
Appendix A. We solicit comment not
only on these particular changes, but on
any other alternatives that interested
parties believe to be more appropriate.
However, such alternatives should be
addressed in terms of meeting the
requirements of the Act, the general
public interest involved, and in terms of
minimizing the regulatory burden on
both the Commission staff and the
regulated carriers.

* Such reporting will, among other things, enable
us to monitor the extent of competitive services
available and analyze, to a degree, the efficiency of
use of the radio spectrum.

G. Video Relay Carriers

74. While the aforementioned
proposals pertaining to Section 61.38,
presumptions of lawfulness, Section 214,
etc., would also be generally applicable
to non-dominant common carriers
providing video relay services whether
those carriers are terrestrial microwave,
satellite, or resale, we believe some
different treatment in this area is
warranted. In particular, we wish to
address rate making methodology
applicable to these carriers because of
the different nature of competition we
have observed in this market.

75. With a growing number of resale
satellite carriers now providing video
relay service to cable television systems
and widespread installation of receive-
only earth stations by cable television
systems, we believe that we may permit,
under appropriate conditions, video
relay carriers to use diverse rate
structuring principles. In Appendix B,
we set forth our analysis of various
ratemaking principles in the context of
the current level of competition for these
services. We basically conclude therein
that the technical and cost
characteristics of satellite video relay
carriers, taken in conjunction with the
unique nature of the markets they serve,
may justify the use of cost allocation
methodologies which give greater
consideration to the ultimate user of the
common carrier service than has
previously been the case. Thus, in view
of the above, we propose to allow
competitive satellite video relay carriers
broad latitude in their selection of a
ratemaking methodology, including the
use of population-sensitive rates. We
have tentatively found that such
ratemaking flexibility is likely to
promote widespread availability of
video relay service at reasonable rates
while allowing for the continued
development and expansion of
competition in this specialized
marketplace, We view this approach as
serving the policies of Section 1 of the
Act; 47 U.S.C. § 151.

76. Having determined that
population-sensitive rate structures
seem to be appropriate for satellite
video relay carriers serving cable
television systems, we also believe that
since a terrestrial carrier competes with
a satellite carrier in the provision of
such services, then our general
regulatory policy of full and fair
competition should likewise permit the
terrestrial video relay carriers to utilize
population-sensitive rate structures
similar to those of the satellite carriers.
Accordingly, we propose to remove the
requirement that terrestrial microwave
carriers providing video relay service to
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cable television systems justify
population-sensitive rates under the
complete burden specified in American
Television Relay, 63 F.C.C. 2d 911, 929~
30 (1977), provided that such rates are
uniformly applied with respect to all
customers on any given microwave
system. However, we will entertain and
address any issues pertaining to clearly
unreasonable rate discrimination.

77. We noted above that due to the
unique cost, demand and technical
characteristics of video relay services
provided, the forces of the competitive
marketplace may not function as
effectively as they might for other types
of competitive carriers and services.
Therefore, at least initially, our staff will
monitor very closely systemwide rate
increases and shall be directed to
request relevant data from the carrier as
is appropriate. Since, as noted in para.
35, supra, there may be no effective 7
alternative for the cable systems being
served with network television signals,
because such signals are not currently
being carried on satellites, we propose
to continue requiring Section 61.38
support data where a terrestrial
microwave carrier proposes to increase
rates for the carriage of such signals. So
long as this is the case, we would not, of
course, apply a presumption of
lawfulness to this service.

VIIL Applicability

78. The proposed guidelines and rules
shall apply to the extent indicated
herein to all carriers except those the
Commission finds to have market
power. As noted above, a carrier which
is dominant usually is the effective price
leader or has a substantial opportunity
and incentive (i.e., effective rate base
regulation) to subsidize the rates for its
more competitive services with revenues
obtained from its monopoly services.
Such subsidization is unlawful to the
extent it adversely impacts the less
competitive or monopoly services and
permits the dominant carrier to gain an
anticompetitive advantage over other
carriers.

79. The dominant carrier concept,
however, necessarily raises the question
of when and under what circumstances
a carrier achieves “market power" or
“dominance” such that it is excluded
from the streamlined filing provisions
under our proposed rules. Thus, an
ultimate goal of this rulemaking
proceeding is to establish a set of
standards and procedures by which this
Commission will be able to identify
dominant firms (i.e. those with market
power) on a continuing and consistent
basis. Obviously, as the markets
expand, varieties of service offerings
increase, and new entry occurs,

reassessment of prior determinations
will be required.® Therefore, we believe
commenting parties should devoté
considerable attention to describing and
discussing criteria useful to defining
market power and defining the point at
which a carrier becomes a dominant
firm such that direct regulatory
constraints more reliably insure just,
reasonable, and not unduly
discriminatory rates and practices than
reliance on marketplace forces. In this
respect, recent regulatory changes of the
Interstate Commerce Commission (ICC)
may provide a useful starting point for
further study. For example, the ICC has
found that invoking certain
presumptions at the initial tariff filing
stage can provide pragmatic guides in
deciding whether to exercise rate
jurisdiction over dominant carriers or to
permit competition to operate more
freely.?® Thus, according to the ICC, a
carrier with a 70 percent share of the
market in a particular tariffed service is
presumed to be the dominant carrier for
that service.® Other tests utilized by the
ICC in presuming market dominance are
reported in Special Procedures for
Making Findings of Market Dominance
as required by the Railroad
Revitalization and Regulatory Reform
Act of 1976, 353 1.C.C. 784 (1976), recon.,
355 L.C.C. 12 (1976), aff'd, in relevant
part, Atchison, Topeka and Sante Fe '
Railway Company v.ICC, 580 F. 2d 623
(D.C. Cir. 1978). (The case was
remanded for the limited purpose of
clarifying one of the presumptions
selected by the ICC.)

80. Additional factors relating to the
definition of market power and
dominant firms might be considered:
whether the carrier is effectively rate
regulated; a required showing by the
filing carrier that the market for the
tariffed service is workably competitive;
the ability of a carrier to be a price
leader; the number of carriers involved
in providing a particular service: the
extent to which other carriers provide
services that are practical marketplace

* Also, the resolution or initiation of other
significant proceedings, particularly resolution of
the pending MTS/WATS Market Structure Inquiry,
supro, could have a bearing on the precision and
finality of any standards or procedures considered
or adopted herein.

$ We are fully aware that in the absence of a
finding of market dominance by the ICC, reliance on
the marketplace was directed by an act of Congress.
We mention the ICC's tests for findings of market
dominance only as an aid for analysis in the context
of the more limited approach directed to specific
competitive carrier tariff filings which are the
subject of these proposed rules.

% While a percentage market share criterion
alone may not be sufficient for dominant carrier
determinations, it appears to us to offer significant
advantages in terms of relevance, certainty and
ease of applications.

substitutes; and the relative size of the
carriers as measured by customer base,
plant investment, R&D capability,
overall company revenues, corporate
structures such as affiliation with other
carriers, or with non-regulated corporate
affiliates, and standing in financial
markets.5? With regard to affiliation, we
may want to consider affiliation with a
local exchange carrier as an indicium or
rule of dominance. The degree to which
affiliated entities are truly separate and
deal at arms' length with each other
should also be considered. Also, any
acquisitions or mergers between carriers
may be relevant in determining carrier
market power and dominance,*® as well
as how all the above factors may change
over time.

81. Our initial determinations of
market power primarily reflect the
industry as it stands today and for the
reasonably foreseeable future. As
indicated, the present industry structure
is one which has long been dominated
by relatively few large firms, providing a
variety of private line and switched
message services in generally well-
defined markets based on historical
industry practices. However, numerous
firms have either recently entered the
industry or propose entry, many with
substantial financial resources and
other significant backing. Moreover, the
underlying technology is more diversely
supplied, and capable of performing
more new and innovative services than
was the case in the past. In other words,
we find ourselves very much at a
crossroad where historic industry
development and related policies and
practices face the prospect of dynamic
industry change brought on by new or
proposed entrants offering many
services through new types of facilities
under varied pricing systems. While in
the long run we recognize the necessity
for clearly defined standards and
procedyres for dominant carrier
determinations, we also believe that to

sttle on a limited number of criteria at

%1 Obviously, the financial wherewithal and
market power of a parent or sister corporation may
make entry and growth of an affiliated new carrier
somewhat easier. However, it does not
automatically follow that such a new carrier should
be classified as a dominant carrier, either under our
initial or more final determinations, merely because
of its relationship with its financially stronger
affiliate. See paragraph 48, supro.

* Where a dominant carrier acquires, either
directly or indirectly, & non-dominant carrier, we
will treat the acquired carrier as a dominant carrier
unless it can show that it operates as a completely
separate entity. Indicia of separate identify may
include separate books of accounts, facilities,
officers, directors, personnel, or such other
conditions as the Commission may find warranted.
Also, it must be demonstrated that the two enlities
deal with one another on an arms length basis in all
respects. See e, GTE Applications. note 18, supro.
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this stage would require us to speculate
unduly on the public interest impact of
the new and proposed entrants, many of
which have not yet filed a tariff
providing services to the public or have
achieved only limited success to date in
competing with the established carriers.
As noted above, the possible impact of
such entrants is also being considered,
in a broader context, in the MTS/WATS
Market Structure Inquiry. Under these
circumstances, we believe the most
reasonable course of action in initially
making tentative dominant carrier
determinations is to focus primarily on
the realities of the present industry
structure and the proven experience
with that structure. Recognizing the
inevitability (and desirability) of change,
we will retain the discretion to make
appropriate changes in the future upon
our own motion or upon the motion of a
party demonstrating changed
circumstances. We will develop the final
criteria for dominant carrier
determinations based upon our actual
experience with the proposed regulatory
reforms, the comments filed by the
parties herein, and, of course, our
observations of the development of the
industry through the regulatory
mechanisms presently or to become
available. Furthermore, it is our current
intention to make this an ongoing
proceeding so that we may continually
reevaluate the guidelines and any final
rules and thus make any necessary
modifications in the light of actual
experience, or changes in operation,
affiliation or structures of the firm in
question.®®

82. Our initial market power and
dominant carrier determinations for the
purpose of implementing the proposals
were made by reviewing relevant
Commission files, reports, and orders
and weighing many of the factors
described above, rather than
prematurely limiting ourselves to a few
rigid rules, We recognize that the factors
considered, as outlined below, could
perhaps be applied during the course of
this proceeding to other carriers which,
by reason of new technology or early
enfry into new service or geographic
markets, among other things, might
acquire market power. We considered
such possibilities, but do not see any
present indications of this happening
during this period. However, should
other carriers emerge within this time
frame that appear to be dominant, we
certainly will make a determination as
appropriate. Furthermore, if any carrier

** As noted In para. 81, supra, we may separately
consider modified reporting ures or other
appmprhu regulatory actions to examine those

mm issues which are beyond
lhe scope of this proceeding.

5

which we now find to possess a position
of dominance should lose that position
we would likewise reevaluate our
present determinations.

83. In ascertaining market power and
dominance for purposes of implementing
this deregulatory program, it is obvious
that we must first consider the Bell
System.® We have noted previously
Bell's total current assets of $103.3
billion, total operating revenues of $41.0
billion, and its net plant value at $90.4
billion. (See para. 16 above.) Further, it
has earned in excess of one billion
dollars in profits for several consecutive
quarters. In our Docket 20003 Inquiry,
Customer Interconnection, supra, we
further noted AT&T's dominant market
position in virtually all service markets,
including local service, MTS and WATS
public switched services, and the
various private line service markets. See
also, Docket 19129, 64 F.C.C. 2d 1 (1977).
Because AT&T remains by far the
dominant supplier of basic interstate
telephone service (in 1977 alone, AT&T
obtained $14.8 billion in MTS revenues
compared to total SCC revenues in all
services of approximately $120 million)
it has, unlike recent or proposed OCC
entrants, a substantial opportunity and
incentive (because of rate base
regulation) to subsidize between and
among services to the detriment of users
not having realistic service alternatives,
and particularly to subsidize those
services which might be more
susceptible to OCC competition with its
monopoly service revenues.® We have
also noted AT&T's role as the effective
price leader.

84. From the beginning of our
expanded competitive entry policies,
e.g.. the Specialized Common Carrier
and Domsat proceedings, we have been
concerned that AT&T's historical market
power, immense financial and
technological base, its control over
monopoly interconnection facilities, and
its substantial cross-subsidization
potential could afford it the opportunity
to impact consumers adversely and
effectively thwart or limit our
competitive policies and any resulting
reforms we might find consistent with
those policies. Under these

# Since the independent telephone industry offers
interstate services on essentially a non-competitive,
cooperative basis with Bell, generally concurring in
Bell tariffs, we shall also consider them as dominant
carriers for purposes of these rules,

% The entry of OCCs into MTS/WATS-like
gervices as a result of lhe Execunel litigation and
inte the private line markets due to the Specialized
Common Carrier Decision seems to have had only a
minimal effect. Indeed, AT&T's yearly revenue
growth alone in such markets exceeds any small
inroads made by the OCCs. In the case of sither
MTS/WATS or private line, the OCC market share
is far less than 1%.

circumstances, our Docket 18128 cost
allocation guidelines and requirements,
and the requirements we have recently
imposed through other Commission
orders, were developed so that we may
prevent that from happening.®* Thus full
and effective implementation of the
Docket 18128 Decision and AT&T's
compliance with other applicable orders
are necessary for the furtherance of our
policy of full and fair competition. Any
current relaxation of our present tariff
support requirements with respect to
AT&T appears unwarranted.®

85. In summary, we have noted the
rather ovious circumstances which we
believe foreclose any application of the
proposals herein to AT&T and its

-assaciated companies.® We shall not

readdress this determination until such
time as we achieve full and effective
Docket 18128 implementation, made any
related changes necessary in the
Uniform System of Accounts (USOA),
see Notice of Proposed Rulemaking,
Accounts and Financial Reporting for
Telephone Companies, CC Docket No.
78-196, 43 Fed. Reg. 33560, July 31, 1978,
and Further Notice, FCC 79-479
(released August 9, 1979), and are
otherwise assured that a relaxation of
our tariff support rules, policies and
decisions applicable to Bell would be
consistent with our statutory
responsibilities and the public interest.
We do not eliminate the possibility that
USOA and the use of separate
subsidiaries may at some time afford an
ATAT affiliate the opportunity to offer
some competitive services as a non-
dominant carrier in the future.

86. Like AT&T, Western Union’s long-
established role in the
telecommunications industry raises

% Revised Fully Distributed Cost Method 7 (FDC-
7) was the cost methodology required by the
Commission to ensure, among other things, AT&T's
accountability for rates for all-of its service
categories and to determine unlawful cross-
subsidization between and among service
categories. AT6T (Docket 18128), 81 F.C.C. 2d 587
(1976), recon., 64 F.C.C. 2d 871 (1977), further recon.,
FCC 78-104, released February 24, 1978. See also,
WATS Rejection, Series 7000 Rejection, supra, and
ATST DDS Rejection, 87 F.C.C. 2d 1195 (1978),
recon. denied, FCC 78-879, {released January 5,
1979). See also Bell Telephone Compaony of
Pennsylvania, supra, and related interconnection
cases.

% As applied to the tariff filings of the OCCs, the
scope of the proposals is not likely to impact
adversely members of the public or our competitive
policies in general. Such an impact is unlikely given
their limited time in the market and limited
customer bases, as well as the fact that AT&T
functions as the effective price leader. On the other
hand, AT&T's vast customer base and historical
market position in all services could make even its
minor tariff changes irreversibly detrimental to
consumers at large and our competitive and other
policies. See, 6.8, Series 7000 Rejection Recon.,
supra, at para. 16.

* See our discussion atparagraph42.
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problems different from those
associated with the recent or potential
OCC entrants to the industry. Of course,
Western Union is vastly different from
AT&T. Becaue of AT&T's immense size
and substantial resources (e.g., AT&T
revenues were $41.0 billion in 1978 -
compared to Western Union's $687.8
million}, its dominance extends to
virtually every service market and thus
impacts U,S. consumers in general. Still,
Western Union is much larger than most
of the new OCC entrants and thus could
use its market position to compete
unfairly (e.g.. Western Union's $687.8
million revenues for 1978 can be
compared to the longest established
SCC, MCI, which had $78.1 million for
the same period). We do not jntend to
impose unnecessary regulatory
constraints on Western Union and
possibly frustrate its competitive efforts
merely because it has existed longer
than the OCCs, or because it has been
around at least as long as AT&T. Indeed,
we believe our recent and proposed
actions in CC Docket 78-96, note 5,
supra, permitting entry of other carriers
into the public message telegraph
service (PMS) domestic market may
greatly facilitate Western Union's
ability to compete more fully in all
aspects of the domestic marketplace.

87. Notwithstanding our desire to
facilitate maximum competitive freedom
for Western Union, we see an apparent
conflict with our intention regarding the
application of our proposals to Western
Union's tariff filings. Although Western
Union no longer has a de jure monopoly
in domestic PMS, it remains the sole
provider (and thus dominant carrier) of
domestic Telex and/or TWX services.

®Telex and TWX are the only significant
domestic switched networks dedicated to
teletypewriter, or written record service on an
exchange basis. Thus, WU's market share for this
type of seryjpe approaches 100%. These networks
operate principally in the circuit switched mode (a
form of real-time switching), but also offer the
oplional use of message switching so that additional
features are available including multiple-addressed
message service, store and forward service between
Telex and/or TWX stations, and access to other
services such as PMS. All Telex and TWX
subscribers are issued combined Telex/TWX
directories so that access to essentially all other
subscriber stations is readily available on & direct-
dia! or store and forward basis. Although a
substantial market comprised of point-to-point and
switched teletypewriter requirements exists outside
the realms of Telex and TWX (e.g., Autodin and
Advanced Record Service (ARS), switched private
line networks provided by Western Union to the
government, Series 1000 and Low Speed Channel
private line service provided by AT&T and Western
Union respectively, and the very substantial amount
of use of the nationwide teléphone network for
record type services), such alternative services may
not be viewed as ready substitutes to Telex and
TWX. Western Union's Telex and TWX domestic
services also include a substantial amount of use
associated with the domestic handling of
international traffic, thus indicating an even more

These circumstances could afford
Western Union, unlike the current
OCCs, the opportunity to cross-
subsidize its other offerings to the
possible detriment of its Telex/TWX
ratepayers. % This could also result in

" Western Union achieving an unfair

competitive advantage over competing
OCCs. On the other hand, we recognize
that WU may be somewhat constrained
in its pricing flexibility by AT&T's
effective price leadership in most
services. For example, Western Union
must generally price many of its private
line services under those of AT&T's. See
Docket 20847, infra.

88, We also note several pending
proceedings which could affect
substantially Western Union's role in
the marketplace, particularly its
dominant posture in Telex/TWX
services. For example, in our Telex/
TWX Investigation, CC Docket 78-97, 67
F.C.C. 2d 1420 (1978), we are already
examining the cross-subsidization
problem in some depth. As noted in
Telex/TWX, supra, at 1424, Western
Union's projected 1981 earnings of 25.7%
and 18,8% on Telex and TWX services,
respectively, (as well as projections for
1979 and 1980) seem excessive when
compared to either significantly low
earnings or negative earnings on its
other services. This factor, coupled with
several Telex/TWX rate increases in
recent years, Telex/TWX, supra, at
1422, causes us concern about the cross-
subsidization problem. To get at the
heart of the problem, we are thus
considering the establishment of
guidelines and principles similar to
those promulgated in Docket No. 18128
for AT&T, to govern Western Union's
cost allocations among its services.
Hopefully, the Telex/TWX Investigation
will provide sufficient basis for the
development of cost allocation
principles and guidelines, as well as
addressing the rate of return for Telex
and/or TWX services.®”

89. We are also mindful of the fact
that changed circumstances in the
domestic and international
marketplaces (e.g., changes in the
domestic Telex/TWX market)
emanating from policy determinations

privileged position in the domestic market, -
Moreover, it is often essential for a domestic Telex/
TWX user, particularly in the hinterland, to
subscribe to Western Union's service in order to
have ready access to the international Telex
services of the IRCs.

% Also, until such time as the domestic PMS
markel becomes more competitive in reaction to our
freer entry policy, existing PMS subscribers could
possibly be disadvantaged by cross-subsidization.

$71f we are unable to achieve our purposes in
those proceedings, we may be forced to institute a
separate inquiry as we indicated earlier. See AT6T,
67 F.C.C. 2d 1441, 1444 (1978).

by the Commission which emphasize
maximum reliance on competitive
marketplace forces to accomplish the
statutory purposes of the Act could have
a profound impact upon both Western
Union's dominant posture in the
provision of domestic Telex/TWX
services, its concomitant ability to
cross-subsidize, and thus the possible
applicability to Western Union ef the
proposals herein. Thus, the eventual
applicability of the proposals to
Western Union is obviously a factor to
be considered in any pending or new
proceedings bearing on Western Union's
competitive posture in domestic Telex/
TWX. In this regard, relevant pending
proceedings are Docket 19660,
International Gateway and Formula
Inquiry, 38 F.C.C. 2d 541 (1972}, 54 F.C.C.
2d 804 (1975); Docket 21005, Interface of
International Telex and Domestic
Telex/TWX Services, 62 F,C.C. 2d 414
(1978); and the Graphnet applications,
supra.®®

90. In summary, we have noted above
the current circumstances which, in our
judgment, at least initially require
Western Union to be classified as a
dominant carrier, thus foreclosing any
immediate application of the proposals
to Western Union. We, of course, invite
Western Union's comments on its
classification and thus will review our
determination at the end of the comment
process.

IX. Summary and Implementation

91. In conclusion, we believe that
these proposals, as applied to the
competitive services of the non-
dominant carriers, will facilitate even
more competition, diversity and
associated consumer benefits, and are
likely to reduce the regulatory burden
for the industry as well as for the
Commission. Moreover, the proposals
should encourage carrier planning by
decreasing the uncertainties - that often
surround tariff filings and the Section
214 process. Finally, we believe such
rules, policies and proposals are
consistent with our statutory obligations
under the Act to ensure that the rates
and terms of service of non-dominant
competing carriers are just and
reasonable and not unduly
discriminatory.

92. The proposed rules are set forth in
Appendix A.* Also, we have included

#'We also recognize the possible emergence of
more direct competition with Telex/TWX from
advanced message switched network services such
as AT&T's proposed ACS service and ITT's U.S.
Domestic Transmission Systems, Inc. (USDTS)
proposed system.

% Appendix A also includes several minor
proposed changes to Section 6138, including the

Footnotes continued on next page
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in Appendix D a proposed financial
report to be initially filed by all carriers
intending to take advantage of the
proposals. It is anticipated, however,
that these reporting requirements may
be consolidated with existing reports
(e.g. Form P) now required under Part 43
of the Commission’s Rules. Therefore,
all parties are placed on notice that
these reporting requirements may be
made applicable to all carriers. We, of
course, expect thorough comment on the
proposals and the various analyses and
assumptions contained in the discussion
above, It is our current intention to
implement the proposals in Part VII
promptly after we have had the benefit
of public comment. In this regard, we
are including in Appendix C several
questions, in addition to those already
raised in the text, to facilitate more
direct and complete comment. We will
consider the further deregulatory
options in Part XI as possible longer
term forms of deregulation.

83. Until such time as comments are
filed and we issue our further order
regarding the implementation of the
proposals in Part VIL, we believe it
would be useful to inform parties as to
what requirements will govern tariff
filings in the interim. As noted earlier,
most rejection and suspension petitions
against non-dominant competing carrier
tariff filings are made by competing
carriers and such petitions appear to be
almost always of a dilatory nature, As
noted, upon final implementation of the
proposals the Common Carrier Bureau
will be delegated authority to deny
suspension petitions. Until that action is
effectuated by a formal rule change, we
believe the Commission’s and parties’
resources could be saved if we
immediately grant the Bureau authority
to act on denials of suspension petitions.
Accordingly, our delegation of authority
in rule 0.291 is hereby temporarily
amended by this Order to permit that
action,

X. Disposition of Pending Dockets and
Related Complaints

94. We have held in abeyance several
dockets, established to investigate
particular OCC or competing tariff
filings, until such time as we developed
general policies to resolve recurring
controversies as to permissible rate
structures, rate levels, service features,
etc, These are: Docket 20098, Western
Union and RCA Satellite Services, 47
F.C.C. 2d 639 (1874); Docket 20188,
United Video, 48 F.C.C. 2d 878 (1974);

Footnotes continued from last page
ralsing of the gross revenue requirements of 61.38(f)
to reflect the effects of inflation.

Separate orders and pleading cycles will apply to
the further deregulatory proposals in Part X1

Docket 20493, Western
Telecommunications, Inc., 55 F.C.C. 2d
203 [1976); Docket 21047, American
Television and Communications
Corporation, 62 F.C.C. 2d 171 (1978);
Docket 21145, United Wehco, Inc., 63
F.C.C. 2d 741 (1977); CC Docket 78-24,
American Television Relay (ATR 1I), 67
F.C.C. 2d 527 (1978); CC Docket 78-68,
RCA Americom, 67 F.C.C. 2d 836 (1978);
CC Docket 78-70, American Satellite
Corp., F.C.C. 78-128, (released March 10,
1978); and CC Docket 78-99, Western
Unian, 68 F.C.C. 2d 889 (1978). Another
Docket (20801), Midwestern Relay,
supra., remains in limited hearing. It is
our intent to terminate or otherwise
settle these dockets on the basis of the
policies and rules adopted in this
proceeding to the extent reasonably
possible.

95. While some of these dockets (and
any related formal complaints)”™ may
involve questions of past unlawfulness
and the possible remedies therefor, the
parties may wish to reconsider the
issues in light of the proceeding. We see
considerable benefit to be derived from
promptly resolving and implementing, to
the extent appropriate, the matters set
for inquiry herein so that the
Commission, carriers, and their
customers may channel their resources
to more mutually productive ends.™

96. Accordingly, we request that all
active parties to these pending dockets
and any related complaints reexamine
their positions and inform us on or
before the date specified in para. 124
below as to their intentions in this
regard. Thereafter, we will provide
further guidance to the presiding
Administrative Law Judges as to how
they should proceed.

XI. Further Deregulatory Options

97. As noted above, not only may
regulation of non-dominant competitive
carriers be unnecessary due to their lack
of market power, but such regulation
can also be costly in several ways.
There are direct costs of formulating,
enforcing and complying with rules and
regulation. These costs are ultimately
borne by the taxpayers or the
ratepayers. Moreover, the very presence
of regulation can make competition less
effective than it might otherwise be.
Facilities authorization requests force

™ See, .g., Las Cruces TV Cable v. ATR: El Paso
Cablevision, Inc. v. ATR; North Platte and McCook
Multi-Vue TV v, Mountain Microwave Cerp.; and
Migcro-Cable Communications Corp. v. ATR [two
complaints),

7' We particulurly note the efforts of the carrier,
Trial Staff, and presiding Administrative Law Judge
in Docket 20801, Midwestera Relay, supra, where
recently a settlement of most issues was concluded,
We encourage similar settlement efforts by parties
to these other pending Dockets.

competitors to give their rivals advance
notice of business strategies. This can,
by itself, discourage the introduction of
new, competitive services. Requiring
adherence to tariffs where competitive
pricing would flourish otherwise may
make collusive pricing possible by both
facilitating agreement and preventing
the secret discounts that often lead to
the breakdown of agreements that are
attempted. Rate of return regulation, of
the threat of its imposition, may
discourage firms from entering risky
ventures that, if successful, would result
in temporary commensurate profits.
Legitimate discounts to various classes
of customers and introductory prices to
attract new business may be viewed as
unjust and unreasonable discrimination
and therefore may be prohibited. The
very presence of regulation may
discourage some firms from entering.
Also, competitors may use the
regulatory forum to challenge and delay
one another’s service introductions. As
a result of both our belief that
marketplace forces may prevent
competitive carriers from deviating from
cost-based pricing, and our desire to
reduce unnecessary regulatory costs and
burdens, we are seeking to determine
how far we can legally reduce or
eliminate the unnecessary and costly
regulation of these competitive firms. In
the following paragraphs we discuss and
invite comments on various possible
ways of achieving this goal beyond the
initial proposal described above, which

- we are confident is already within our

statutory authority.

98, These further deregulatory options
are based to some extent, on more
modern interpretations of the
Communications Act of 1934, Obviously

~ that Act was passed at a time when

there was little or no competition in
telecommunications, services were
generally limited to MTS and telegraph,
and methods of transmission were
generally accomplished through wire
and cable. The industry we face today
bears scant resemblance to that of 45
years ago. In recognition of the dynamic
nature of communications, the courts
have generally recognized the need of
the Commission to interpret the
language of the Act in context with the
times and the needs of the public so that
the goal of the Act, as stated in section
1, 47 USC § 151, “to make available, so
far as possible, to all the people of the
United States a rapid, efficient, Nation-
wide, and world-wide wire and radio
communications service'' can be
reasonably accomplished. See, United
States v. Southwestern Cable Co., 392
U.S. 157 (1968); United States v.
Midwest Video Corp., 406 U.S. 849 (1972)
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(Midwest Video I'). Therefore, in
addition to comments specifically
solicited, we request interested parties
to comment generally on the following

two regulatory scenarios in terms of: (a) 4

the probable impact on the provision of
service to the public as to rates,
diversity, innovation, and availability;
(b) any likely structural changes in the
nature of the competitive marketplace;
and (c) the legal sufficiency of these
possible approaches under the 1934 Act.

A. Forbearance From Regulation

99. Under this option we explore the
possibility that the Commission may
have discretion to forbear from the
exercise of its full regulatory authority
under the Act, For purposes here, we
assume that the competitive carriers are
common carriers within the meaning of
the Act. This option is not, of course, as
far reaching as the one that follows
(which would, in effect, examine anew
under current conditions the term
“common carriers') since it would allow
the Commission some flexibility to
exercise whatever regulatory authority
is deemed necessary to insure that the
general goal of the Act are achieved.

100. The most frequently cited case
supporting the existence of discretion in
the Commission is the D.C. Circuit’s
decision in Philadelphia Television
Broadcasting Co. v. FCC, 359 F. 2d 282
(D.C. Cir. 1966). In upholding the
Commission’s refusal to assert Title II
jurisdiction over a cable system, the
court pointed out that new technological
developments require new regulatory
responses and that the Commission
therefore should have discretion in
formulating its regulatory program. In a
statement equally applicable to the
issues we currently face, the court said:

Congress in passing the Communications
Act of 1934 could not, of course, anticipate
the variety and nature of methods of
communications by wire or radio that would
come into existence in the decades to come.
In such a situation, the expert agency
entrusted with administration of a dynamic
industry is entitled to latitude in coping with
developments in that industry. . . Ina
statutory scheme in which Congress has
given an agency various tools with which to
protect the public interest, the agency is
entitled to some leeway in choosing which
jurisdictional base and which regulatory tools
will be the most effective in advancing the
Congressional objective.

101. We are, of course, aware of the
division of authority on this issue. For
example, in our Resale Decision, we
made passing reference to FPC v.
Texaco, Inc., supra, in such a context as
to suggest that we had concluded it
removed the discretionary element we
theretofore believed existed under the
Act. However, it does not appear that

the case would preclude a Commission
decision to exempt the OCCs from Title
II regulation, In striking down an FPC
plan to leave small producer prices to be
determined by the marketplace, the
Court explained that:

It is abundantly clear from the history of
the Act and from the events that prompted its
adoption that Congress considered that the
natural gas industry was heavily
concentrated and that monopolistic forces
were distorting the market price for natural
gas.

359 F.2d at 297-298. Thus, the essential
basis of the Supreme Court's decision in
FPCv. Texaco was that Congress had
specifically addressed the market
structure of the natural gas industry and
the effect of monopoly market power on
the prices at which producers sold their
product.” The drafters of the
Communications Act, on the other hand,
quite clearly did not address the
completely different telecommunications
market and carriers we have today, nor
did they incorporate assumptions about
the effect on market structure of
comipetitive providers of service,
Similarly, the “events” prompting the
passage of the Communications Act
obviously bear no resemblance to the
events facing us today.

102. To the extent that the Supreme
Court based its decision not on the
elimination of direct regulation of the
rates of small producers, but on'its
interpretation of the legislative history
of the applicable statute, we seek
comment on the applicability of that
holding to the question of the regulation
of competitive carriers generally, We
also are considering its application on
the question of the deregulation of
resale and enhanced service providers
as a subclass thereof. In that case, it
may be said, we are continuing to
regulate directly those carriers providing
underlying facilities and thus satisfying
the purposes of the framers of the Act.

103. In the appeal of our Resale
Decision, the Second Circuit rejected an
argument that the Commission had the
discretion to refrain from regulation of
resale firms. AT&T v. FCC, supra. The
court seemed to place primary reliance
on FPC v. Texaco and the “statutorily
mandated” requirement that we have a
duty to “execute and enforce the
provisions” of the Act. 47 U.S.C. § 151.
The question of discretion under the Act
however, if answered affirmatively, may
preempt any “duty” to enforce the terms
of Title II. That is, if the Act provides the
agency with the power to forbear from

7 “In concluding that the Commission lacked the
authority to place exclusive reliance on market
prices, we bow to our perception of legislative
intent." /d., at 400.

regulation, an exercise of that power
would certainly excuse failure to ensure
compliance by individual firms with the
procedures constituting the mechanism
by which Title Il regulation is to be
effected. If our previous discussion of
the Texaco opinion has any validity, it
may undermine the apparently broad
holding of the AT&7 opinion as well.™

104. Moreover, in the NARUC cases
cited infra, the question of the existence
of an ability to forbear from regulating
common carriers seems to have been
left open. In NARUC I, the court said
“we reject those parts of the orders
which imply an unfettered discretion in
the Commission to confer or not confer
common carrier status on a given entity,
depending on the regulatory goals it
seeks to achieve." This statement, *
although sometimes cited in the context
of the Commission’s power to forbear
from regulation, in fact, is only relevant
to the process whereby the Commission
evaluates the nature and offering of a
particular firm to determine whether or
not it is a common carrier. If common
carriage is found to exist, then the
question of discretion as to the extent of
regulation, if any, arises. The court made
clear that it recognized the distinction
when it expressly said: “We do not here
hold that the Commission is required to
exercise its affirmative Title I powers
wherever a common carrier within its
jurisdiction is found to exist.

We . . . leave to a case presenting that
issue the problem of whether Title II
powers are mandatory or
discretionary." 7

105. Furthermore, in NARUC II, the
court recognized, in discussing ACLU v.
FCC, 532 F.2d 1344, 1351 (gth Cir. 1975),
that “there may be arguments for
allowing the Commission to decline to
exercise its statutory powers . . . for
example, it may be contended and has
elsewhere been held (citing Philadelphia
Television Broadcasting Co.) that a part
of the b.oad discretion allowed the
Commission under the Act involves the
power not to exercise particular
authority which it has been granted.” ™
We note that both NARUC opinions
were rendered after the decision in FPC
v. Texaco.

106. There is also particular language
in Title II of the Act which arguably
supports the proposition that the
Commission has authority to forbear
entirely from traditional tariffing

" The Second Circuit also appeared to believe
that there was no authority supporting the argument
that the Commission could forebear from regulation.
As previously noted. we consider Philadelphia
Television Broadcasting Co,, and the other cases
cited supra., to be such authority.

" NARUC I at 48. See note 82 infra.

 NARUC I at 620, n. 113. See note 85 infra.
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regulation. Section 203(c) says in
pertinent part:

No carrier, unless otherwise provided by or
under authority of this chapter [i.e,, the Act],
shall engage or participate in such
communication unless [tariff] schedules have
been filed and published in accordance with
the provisions of this chapter and with the
regulations made thereunder. . . . [emphasis
added].

The emphasized language seems to
contemplate carrier offerings other than
by tariff if such offerings can be said to
be "provided by” or “under authority" of
the Act. Other sections of the Act
clearly provide for the provision of
common carrier communications
services or facilities by one carrier to
another carrier pursuant to contract. See
Section 201(b) (between regulated and
unregulated carriers), and 211(a)
(between two or more regulated and
unregulated carriers), 47 U.S.C. §§ 201(b)
and 211(a). Bell Telephone Co. of Pa. v.
FCC. 503 F. 2d 1250, 1277 (3d Cir. 1974),
cert. denied, 422 U.S. 1028 (1975). These
intercarrier exceptions to Section
203(c)'s tariffing requirement appear to
be contemplated by the “unless
otherwise provided by . . . this
chapter" language in Section 203(c).
That is, such relationships are explicitly
“provided by Sections 201(b) and
211(a). If these relationships are
“provided by" the Act, there is a
question whether the Commission,
though lacking an explicit statutory
direction, might “under authority of" the
Act have discretion to permit other
relationships, e.g., carrier-customer, to
be governed by contract rather than
tariff. Section 203(c)'s “‘unless" clause
arguably speaks of two categories of
exceptions—unless “otherwise provided
by or under authority of this chapter.” In
Midwestern Relay Corp., 63 FCC 2d 409,
415-16 (1978), we implied that the
“under authority” language does not
have any independent significance when
we said that any exception to Section
203(c) "must be clearly expressed"
elsewhere in the Act. While we do not
at this time depart from that
construction,’® we invite comments as to
whether the “under authority” language
might in proper circumstances support
the adoption of a Commission rule
exempting certain carrier-customer
relationships in competitive markets
from any tariffing requirements.
Specifically we seek comments as to
whether that discretionary “authority”
might arise “under" our general

" We would note. however, the usual rule of
statutory construction that no part of a statute
should be presumed to be redundant or superfluous
or otherwise be read out of the statute. See United
States v. Menasche, 348 U.S. 528, 538-39 (1955);
Markham v. Cabell. 326 U.S. 404, 411 (1945).

rulemaking authority, Section 4(i), 47
U.S.C. § 154(i), or our conditioning
authority in Section 214, 47 U.S.C. § 214.

B. Definitional Option

107. Under this option we consider the
possibility of defining certain providers
of communications services as not being
actual common carriers under the Act
and thus being subject to full and
complete deregulation. As such, these
entities, once defined as non-common
carriers, would be subject to no
Commission control, except where
changes in the marketplace or the nature
of their services could possibly result in
their being re-classified as common
carriers. They would, of course, be
subject to some federal control, as are
all businesses engaged in interestate
commerce, under the antitrust laws. But
in essence, they would be completely
free to enter and exit the market and
would be subject to no rate, tariff or
facility regulation. A legal rationale for
this approach is set forth in the
following paragraphs in order to elicit
public comment.

108. We note initially our authority
and responsibility for resolving complex
definitional issues. We have in the past
been confronted with problematic ~
constructions of statutory terms as new
markets and services have developed.
See, e.g., Resale Decision (resellers and
shared use); Computer Inquiry II (data
processing); Naruc I (SMRS). We have
thus recognized that regulation
appropriate in one context may be
inappropriate in another.

109. We now consider the term
“common Carriers"” as used in the Act.
The plain meaning of the definition in
the Act itself is not helpful: ** ‘common
carrier' or ‘carrier’ means any person
engaged as a common carrier for
hire. . . ." 47 U.S.C. § 154(h). Our rules
shed little additional light on the issue:
“any person engaged in rendering
communication service for hire to the
public." 47 CFR § 21.1. Neither does a

Jreturn to the legislative history: the term

was not intended to include “any person
if not a common carrier in the ordinary
sense of the term.” 7 The Supreme Court
has recently agreed with at least one
lower court's finding that these
provisions are so indefinite as to
warrant a return to common law and
court and agency pronouncements in an
attempt to define a common carrier.”™
110. Several factors emerge from a
resort to common law and earlier cases.

"H. R. Conf. Rep. No. 1918, 73rd Cong., 2d Sess.
46 (1934).

WFCC v. Midwest Video Corp., 99 S. C1. 1435
(1979) (Midwest Il}; NARUC v. FCC, 525 F.2d 830,
840 (D.C. Cir. 1978), cert. den., 425 U.S. 992 (1978)
(NARUC ).

The critical element in the meaning of
the term is itself somewhat ambiguous,
It is often said that the activity in
question must be of a "quasi-public”
character.” Whether the activity is
undertaken for profit, while perhaps
being a “significant indicium” of :
common carriage,® is not determinative
of this question.®

111. The early English basis for
regulation was concerned with activities
which were conducted in the public
arena and with the exercise of
monopoly power. For example, shippers,
innkeepers, controllers of the sole wharf
serving an area were held to show
certain common traits. The fact that
these enterprises are ones which
prosper from providing service to the
general public *2 and that the customer
has no control over his or her interest in
the product when it is entrusted to the
business, led to the development of
liability for faulty performance of the
promised service resting with the
business. In essence, they became
insurers.®

112. Their business performance
seems not to have been “regulated” in
the modern sense of that term. Lord
Ellenborough, in one of the earliest
statements on the subject, illustrated
that the untoward effects attendant to
monoply control of an essential facility
required a change in the way the
business was viewed by society:

If for a particular purpose, the public have
to resort to his premises and make use of
them and have a monopoly in them for that
purpose, if he will take the benefit of his
monopoly he must, as an equivalent, perform
the duty attached to it on reasonable terms, *

113. In these earliest treatments of
common carriers there appears to be a
distinct understanding that restriction
on the way these entities conducted
their business was the quid pro quo for
the advantageous commercial position
they had assumed. That is to say, having
developed a business which affects the
community at large, because of the
exclusive control of a facility necessary
to the continuance of commerce, the
state exercised its power to protect the
public’s legitimate interest in the

" NARUC [ at 641,

®ATST v. FCC, 572 F.2d 17 at 26 (2nd Cir, 1978).

M NARUC I at 841; NARUC v. FCC, 533 F.2d 601
(D.C. Cir. 1978) (NARUC ).

**In the case of the innkeeper, travel conditions
seem to have led to the imposition of such a
condition of service to the general public.

M NARUC I at 640.

8 F. Henrick, The Power to Regulate Corporations
and Commerce, p. 328 (1908). See also note,
“Affectation with Public Interest,” 39 Yale LJ. 1089,
1093, (1930); McAllister, “Lord Hale and Business
Affected with a Public Interest," 43 Harvard L. Rev.
759 (1930).
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operation of the roadways granted to
certain persons by the Lords of England.
Thus the grants carried with them not
only the power to charge tolls, but also a
responsibility to honor a right of passage
and equal treatment of the travellers.
Smaller roads and streams not essential
to commerical and social intercourse
were not viewed as common passages
for the King's people and were
considered private, having none of the
charactristics of service on equal terms.

114, Thus, the “quasi-public”
characteristic found to be the sine qua
non % of common carriage may have
been based on a social decision that
those who exercise unfettered control of
an access point essential to the
commercial well being of the nation
must be kept under control. If so, there
may be an additional element to
common carrier which is economic in
nature. It seems to us that to the extent
monopely control of an essential facility
may be a eritical element of the meaning
of the term common carrier that the
other common carriers (OCCs) in
general (and particularly resellers of
enhanced services), who are
participating in a multi-firm competitive
market, may not satisfy either aspect of
the test. Moreover, unlike the firms to
which regulation was originally applied,
these carriers receive no exclusive
franchise or guarantee. They do not
receive the power of eminent domain,
tax benefits, the power to levy tolls or
state funds, as the railroads did. It does
not seem that any individual firm
offering such service is “essential” in
the way the “Kings Highways,"
railroads, or canals were essential to the
development of commerce. There seem
to be significant differences between
what we expect to develop in these
markets and such infrastructure services
as basic power and transportation. It
may be that any particular firm could
enter, or leave, this market without
causing an unacceptable amount of
dislocation, I

115. The question then is whether the
common carrier concept may
legitimately be understood to contain
some element of essentiality or
monopoly. If the fundamental
characteristics of common carriage do
involve some element of monopoly or
essentiality with respect to the services
provided, and if certain competitive
carriers do not manifest those
characteristics, then it may be that the
only basis or considering them common
carriers is an assumed practice on their
part of providing access to the public on

% NARUC II al 608.

non-discriminatory terms.®® It appears,
however, that this factor is a
characteristic of a wide variety of
institutions which have been treated in
differing ways. For example, with civil
rights legislation and relevant case law,
the duty to hold oneself epen for service
indiscriminatley to those willing to pay
the price applies far beyond the range of
traditional common carriers. Grocery
stores, restaurants, motels and other
non-utility operations all function under
a similar duty, Moreover, the nation's
antiturst laws have long imposed a duty
of access on reasonable conditions on
the monopoly controller of an essential
facility. See United States. v. Terminal
R.R. Association, 224 U.S. 383 (1912):

 Associated Press v. U.S., 326 U.S. 1

(1945). If a non-discriminatory access
responsibility, akin to that applied to
common carriers, is characteristic of
non-common earriers as well, then a
finding of such “access,” without more,
may not be sufficient to require
classification of the firm as a common
carrier.®” We wonder whether a
requirement that a business serve all
those willing to pay the price may be the
result of a broad social decision
different than the drafters of the
Communications Act made in defining
common carriers in 3(h).

116. Another point of consideration is
whether some types of competitive
carriers as a group are common Carriers
as contemplated by the Act. That is, are
some segments of that group sufficiently
different from other segments to be
definitionally outside the scope of Title
11 of the Act? For example, it has been
argued that resale, or enhanced service
providers, are not common carriers
since they do not own transmission
facilities. It is argued they are, therefore,
analogous to freight forwarders, which
are regulated by the Interstate
Commerce Commission only by virtue of
an express amendment to the Interstate
Commerce Act. We concluded in our
Resale Decision, at 304-307, that freight
forwarders were common carriers and
the ICC's refusal to regulate them was a
result of its particular statutory
language. We did not address the issue
of whether the Communications Act
also presented a situation where entities
thought to be common carriers were not

% A number of recent cases, including NARUC J,
NARUC I, and Midwest Video II, supra, have
emphasized that the concept of “holding oneself out
indiscriminately” for service to the public, even
where the service may be of use to only a fraction of
the public, is a characteristic in common carriage.

7 As previously discussed. competition is a recent
development. It may be that the primary motivation
for the construction of 8 communications commen
carrier regulatory system in 1934 was a fear of
monopoly and its effects, rather than a recognition
of any quasi-public nature.

included within the definition of
communications common carriers. Our
conclusion necessarily means, however,
that we at least assumed it did not.

117. We are concerned, however, that
this sub silentio assumption should be
revisited given the oft-guoted statement
by Senator Dill that:

In this bill many provision are copied
verbatim from the Intéfstate Commeree Act
because they apply directly to
commaunicetions companies doing a common
carrier business, but in some paragraphs the
language is simplified and clarified. These
variances or departures from the text of the
Interstate Commerce Act are made for the
purpose of clarification in their application to
communications, rather than as a
manifestation of Cangressional intent to
obtain a different objective."™ {emphasis
supplied)

The legislative history of the Act may
be read to indicate, therefore, an
intention by the Congress to extend the
jurisdiction of the FCC only over the
extent of communications comparabel to
the jurisdiction of the ICC over
transportaton. Insofar as freight
forwarders were admittedly not covered
by the Interstate Commerce Act at the
time the Communications Act was
adopted by the Congress, it could be a
further indication that our above
referenced assumption in the Resale
Decision may have been in grror. In any
event, it now seems to us that the
assumption as to the scope of the
Communications Act is such a
significant one, and so inextricably
intertwined with this praceeding, that a
more exhausitve analysis is
warranted.® In particular, we seek
comment on whether the language in
Sections 3 [a) and (b) of the Act should
be defined as encompassing those who
lease rather than own and operate
transmission facilities. We also request
comment on whether MacKay Radio
and Telegraph Co., 6 FCC 562 (1938),
cited in our Resale Decision, supra,
which exercised jurisdiction over lessors
of common carrier facilities, is
applicable in the case of the competitive
resale market.

%t Senate Rep. No. 2358, 73 Cong. 2d Sess. at 2
(1934),

* Although the Second Circuit Court of Appeals
found firms engaged in forwarding messages to be
common carriers (ATST v. FCC, supra), it placed -
primary reliance on Sections 3 (a) and (b) of the Act
which include among "communications™ by wire,
the “forwarding” of communications. The
“forwarding” language traces back to the Hepburn
Act of 1906 and was designed to make “direct or
indirect agents" of the railroads subject to ICC rate
jurisdiction (see remarks of Cong. Hinshaw, in B.
Schwartz, The Economic Regulation of Business
and Industry, Vol. I at 843). In the case of resale and
enh d communications carriers, we believe they
are competitors of the underlying carrier rather than
mere agents.
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118. One final argument offered to
support the possible proposition that
enhanced or resale carriers are not
common carriers involves their alleged
failure to meet the definitional
prerequisite “formulated by the FCC and
with peculiar applicability to the
communications filed, that the system
be such that customers transmit
intelligence of their own design and
choosing.” %

119. In the recently decided Midwest
Video II case the Supreme Court
implicitly affirmed the legitimacy of this
definition of common carrier. In fact,
this particular aspect of the definition of
common carriage seems to have been
dispositive. In distinguishing that case
from Midwest Video I, the court relied
on its determination that the
Commission’s access regulations
“abrogate the cable operators' control
over the composition of their
programming.” Although we have
treated this matter in great detail in our
Tentative Decision in Computer Inquiry
11, FCC 79-307, supra, we seek comment
in this proceeding as well on whether
the fact that firms providing resale of
“enhanced services™ will be changing
the information submitted by their
customers eliminates such firms from
the scope of the definitions of common
carrier as used in the Communications
Act. We recognize that not all firms
which may be resellers or enhanced
service providers will necessarily alter
the information transmitted. We hope
that those addressing this issue will
provide information on any differences
among firms which would be important
in light of this discussion.

120. Exploration of the issue of
whether the OCCs are properly
considered common carriers does not
indicate disagreement with the courts’
view that we are “not at liberty to
manipulate the definition of ‘common
carrier’ in such a way as to achieve pre-
determined regulatory goals." AT&T v.
FCC, supra, at 26. But we also agree
with those courts which have found both
the statutory language and the
legislative history on this subject less
than illuminating. See, for example,
Midwest Video II, note 82, supra, atn.
10, and cases cited therein. We have no
desire to impose Title II regulation on
markets or firms where such regulation
is unnecessary to protect the public.
Firms such as those affected by the
Tentative Decision in Computer Inquiry
11 are cleraly different from firms
providing communications service

% NARUC II at 608, quoting Industrial
Radiclocation Service, 5 F.C.C. 2d 197, 202 (1966)
and Frontier Broadcasting Co. v. FCC, 24 F.C.C. 251,
254 (1958).

between 1912 (when the Secretary of
Commerce was first empowered to
license radio stations) and 1934 (when
the Communications Act was adopted).
We admit, however, that the extent of
our jurisdiction with respect to these
newly developed companies is less than
clear. Therefore, public comment on the
legal and public interest issues raised
above will be particularly useful.

XII Ordering Clauses

121. Accordingly, IT IS ORDERED,
That pursuant to the provisions of
Sections 4(i), 4(j). 201, 202, 203, 204, 205,
214 and 403 of the Communications Act,
of 1934, as amended, and Section 553 of
the Administrative Procedure Act, 5
U.S.C. § 553, there is hereby instituted
an inquiry and Notice of proposed
rulemaking into the foregoing matters.
Members of the public are put on notice
that any such policies which may be
established in this proceeding may be
embodied in the Rules and Regulations
of the Commission.

122, It is further ordered, That all
interested persons may file comments
on the specific proposals included in
Part VII of this Notice, the supporting
analysis, and Appendices A-D on or
before February 1, 1980. Reply
comments shall be filed on or before
March 14, 1980. In reaching its decision,
the Commission may take into
consideration information and ideas not
contained in the comments, provided
that such information or a writing
indicating the nature and source of such
information is placed in the public file,
and provided that the fact of the
Commission's reliance on such
information is noted in the Report and
Order. In accordance with the
provisions of Section 1.419 of the
Commission's Rules and Regulations, 47
CFR § 1.419, an original and five (5)
copies of all comments, shall be
furnished to the Commission.

123. It is further ordered, That all
interested persons may file comments
on the matters included in Part XI on or
before February 29, 1980. Reply
comments shall be filed on or before
March 21, 1980,

124. It is further ordered, That all
active parties to the pending Dockets
and related complaints named in paras.
94-96 inform us on or before February
15, 1980, as to their positions on the
appropriate disposition of such dockets
and complaints.

125, It is further ordered, That the
Chief, Common Carrier Bureau, is
delegated authority to act on denials of
suspension petitions directed against
tariff filings of non-dominant carriers
consistent with the discussion in

paragraph 93, supra, pending further
order.”

126, It is further ordered, That the
Secretary shall cause this Notice of
Proposed Rulemaking to be published in
the Federal Register.

Federal Communications Commission.*
William ]. Tricarico,
Secretary. .

*See attached Statements of

Commissioners Ferris, Chairman; and
Fogarty,

Appendix A
Proposed Rules

It is proposed to modify Part 61 of the
Commission's Rules, 47 CFR 61, as
follows:

1. Modify paras. (a) and (f) of § 61.38
to read:

§61.38 Material to be submitted with
letters of transmittal by filing carriers.

(a) Explanation and data supporting
changes and/or new tariff filings. Every
tariff filing shall be submitted with a
statement (preferably in the letter of
transmittal) which shall briefly
summarize the filing, its purpose, and
whether any prior Commission facility
authorization necessary to its
implementation has been obtained. Each
tariff filing, except those filed pursuant
to § 61.39, shall also be accompanied by
a full explanation and justification, Such
support material, whether for a tariff
change or for a service not previously .
offered, shall include: (1) * * *

* * * * *

(f) Exception. The requirements of
this section shall not apply to any
carrier with annual gross revenues of
less than $200,000. Annual gross
revenues shall be calculated on the
basis of gross revenues for the most
recent 12-month period or on the basis
of the average of three years estimated

“ annual gross revenues, whichever is

greater,
2. Add a new Section 61.39 to read:

§61.39 Tariff filings for service offerings
by nondominant carriers.

(a) Except as provided in (e) below,
tariff filings involving domestic service
may be filed without the support
material required by Section 61.38
(except as to explanatory material)
provided that the filing carrier makes a
showing that the following criteria under
this section are satisfied:

(1) The filing carrier has not been
found, for purposes of this section, by

% Since this delegation of authority relates to
rules of agency proeedures, comphi with the
notice and effective date provisions of the
Administrative Procedure Acl, 5 U.S.C. § 553, is not
required.
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the Commission to be a dominant
carrier in the provision of any service;

(2) The filing carrier has filed and will
file the finaneial reports as specified in
{Appendix D of this Order).”

(3) Tariffs which offer video relay
services shall also contain rates that are
based on consistent ratemaking
methodology for all customers of the
transmission system involved (e.g., if
any customer is charged on a distance
sengitive basis, all customers shall be
charged on a similar basis; or if any
CATYV system customer is charged on a
population sensitive basis, all customers
are charged on a similar basis).

{b) Any tariff filing complying in all
respects with the requirements of this
Section shall be considered to be prima
facie lawful and will not be suspended
unless a party requesting suspension is
able to show each of the following:

(1) That there is a high probability
that the tariff would be found to be
unlawful after an investigation;

(2) That any harm alleged to
competition would be more substantial
than the injury to the public arising from
the unavailability of the service
pursuant to the rates and conditions
propaosed in the tariff filing;

(3) That irreparable injury will result
if suspension does not issue; and

(4) That the suspension would not
- otherwise be contrary to the public
interest.

(c) A tariff filing not meeting all of the
requirements of this Section shall be
required to submit full support data as
required by Section 61.38.

{d) The Commission may, at any time,
request of any carrier filing tariffs
pursuant to this section to submit any
information or data necessary to
determine the lawfulness of any tariff
filing. In such an event, the carrier shall
be prepared to submit such information
within seven (7] calendar days (or
longer period established by the staff) of
the date it is requested.

{e) This section does not apply to

tariffs involving the provision of mobilg

radio service or Multipoint Distribution
Service, or to any tariff filing where the
effect of the filing is to initially establish
or to increase rates to any customer for
the relay of network television signals.

3. Add a new paragraph (f) to Section
61.58 to read:

§61.58 Notice requirements.

(f) Tariff filings complying with
Section 61.39 may be filed on 14-day's
notice to the public, notwithstanding the
requirements of (b) and (c) above.

*This requirement will be deleted in the final
version if such reporting requirements are made
mandatory for all carriers in the finalized rules.

It is proposed to modify Part O of the
Commission's Rules, 47 CF.R. § O, as
follows:

1. Add a new paragraph (j) to Section
0.291 to read:

§0.291 Authority delegated.

(i) The Chief, Common Carrier Bureau
of delegated authority to deny requests
for suspension and investigation of
tariffs where the filing qualifies under
Section 61.38 of the Commission's Rules,
notwithstanding the requirements of (d)
above.

It is proposed to modify Part 63 of the
Commission's Rules, 47 CFR § 63, as
follows:

1. A new section 63.07 is added to
read as follows: .

§63.07 Special pracedures for
nondominant domestic common carriers.

Where a domestic carrier has not
been found by the Commission to be
dominant in the provision of any
service, the following praocedures shall
be applicable in lieu of those specified
in § 63.01-63.08.

(a) Except as indicated in paragraph
(b) below, applications for initial
certification of an entity te become an
interstate communications commen
carrier shall include the following:

(1) The name and address of the
applicant;

(2) A completed copy of FCC Form 430
(*Common Carrier Radio License
Qualification Report").

(3) A description of the type of service
to be offered;

(4) The cities or geographic area
where service is ta be offered, including
the initial number of circuits to be
installed or leased;

(5) Construction and/or lease cost of
facilities;

(6) Identity of lessor, if leased
facilities are to be used.

(b) Except where service is provided
via satellite, a separate certificate is not
required for a carrier relaying only
television signals (video and associated
audio) over radio facilities authorized to
such carrier. The radio autharization
will constitute any necessary
certification under Section 214 of the
Communications Act.

{c) The installation or lease of
additional circuits (exclusive of video
circuits] over authorized radio or non-
radio transmission medium (e.g., cable)
to previously authorized service points
or area does not require separate
authorization provided that the
following information is reported to the
Commission within 30 days of the
initiation of service over such additional
facilities:

(1) Caption information—"Report
under § 63.07{c)™

(2) Name and address of carrier;

(3) Type and number of circuits
added, including terminal points;

(4) Construction or lease cost;

(5) If lease, the identity of lessor; and

(6) Commencement date of service to
the public over added facilities.

(d) Applications of a previously
certified carrier to add new points or
areas of services or to construct an
interstate non-radio transmission
medium (e.g,, cable) in excess of 10
miles in length shall contain the
following information:

(1) Name and address of applicant;

(2) Points or geographic areas of
service to be added, or points between
which cable or other non-radio
transmission medium is to be
constructed (see Subpart I of Part 1 of
this chapter for possible environmental
impact statement that may be required);

(3) Type and number of initial circuits
between terminal points;

(4) Construction and/or lease cost;
and

(5) If lease, identify lessor.

2. Add a new Section 63.71 to read as
follows:

§63.71 Special procedures for
discontinuance, reduction or impairment of
service by nondominant domestic carriers.

Where a domestic carrier has not
been found by the Commission to be
dominant in the provision of any
service, an application to discontinue,
reduce or impair service shall be filed
and considered pursuant to the
following procedures:

(a) The application shall contain the
following information;

(1) Name and address of carrier;

(2) Description and date of planned
discontinuance, reduction or
impairment:

(3) Peints or geographic areas of
service affected;

(4) Dates and method of notice to
affected customers:

(b) Notice to existing customers shall
include the information required in
paragraph (a) above and the following
statement:

“The FCC will normally authorize this
proposed discontinuance of service (or
reduction or impairment) unless it is
shown that customers would be unable
to receive service of a reasonable
substitute from another carrier. If you
wish to object, you should file your
comments within 15 days after receipt of
this notification. Address them to the
Federal Communications Commission,
Washington, D.C. 20554, referencing the
Section 63.71 Application of (carrier's
name). Comments should include
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specifics of impact upon you or your
company, including any inability to
acquire reasonable substitute service."

(c] Such application shall be
considered granted on the 31st day
following its filing without further
Commission notification provided that:

(1) Notification to all affected
customers consistent with this section,
is given on or before the date the
application is filed; and

(2} The Commission staff has not
notified the carrier that the grant will
not be automatically effective,

Appendix B—Discussion of Video Relay
Ratemaking Methodology

1. In considering proposed ratemaking
principles for the video relay carriers, we
have reviewed: whether the foundations of
our current ratemaking pelicies for these
competitive carriers continue to exist in this
new environment; the different relevant cost
characteristics between satellite and
terrestrial microwave technologies; the
general market forces which govern the
demand for importation of distant signals
(whether by satellite or terrestrial means);
how that demand may be influenced by
transmission technique, i.e., via satellite or
terrestrial microwave; and what the current
trends indicate the future will bring. Our
initial observations which provide the basis
for our proposals are set forth below. We
solicit any additional comments or
observations pertaining to how these or any
other significant factors should be considered
in constructing a final set of ratemaking
principles for video relay carriers. Because of
the unique nature of the market served and
the fact that program material transmitted
over single channels is shared by all
subscribers, our analysis is limited to the
video relay carriers.

2. Of course, the overriding purpose of any
ratemaking calculus involves the ultimate
recovery of the carrier's total costs in
initiating and providing its services and
determining how those costs are to be
recovered and distributed through the rates
charged to its customers. In these respects,
satellite and terrestrial carriers possess very
different cost characteristics which cannot be
ignored if we are to devise a single set of
ratemaking guidelines for all video relay
carriers, whether terrestrial or satellite. It
must also be remembered that the customers
of these carriers are most often cable
television systems, and thus whatever rates
are charged to these customers are ultimately
borne by the cable system's subscribers,
whether in small or large communities.

3. The primary cost characteristic which
differentiates a satellite carrier from a
terrestrial carrier is g satellite's distance
insensitive transmission cost characteristics.
For example, the transmission costs to a
satellite carrier of relaying a television signal
from New York City to Los Angeles will be
the same as its cost to relay that same signal
from New York to Philadelphia. In contrast, a
terrestrial carrier’s costs are significantly
influenced by the distance the signal must
travel. Therefore, when a terrestrial
microwave carrier develops its rate structure,

i.e., the rates it will charge any individual
customer, a major component of that
structure normally includes the distance of
the custofer from the signal source. In fact,
failure to consider this element properly can
result in a finding that a terrestrial video
relay carrier's rate structure is unduly
discriminatory. See American Television
Relay, 83 F.C.C. 2d 911 (1977), recon., 85
F.C.C. 2d 792 (1977) appeal pending, Case No.
77-1910 (B.C. Cir.).

4. A satellite casrier, however, would not
normally be expected to utilize distance as a
ratemaking factor since the costs of
physically providing the service to any
customer are essentially the same
irrespective of distance. Therefore, if a
satellite carrier were to consider distance in
its rate design, the rates could be questioned
as to whether they were reasonable and non-
discriminatory. See Communications Satellite
Corp., 56 F.C.C. 2d 1101, 1180-81 {1975),
remanded on other grounds, Communications
Satellite Corp. v. FCC, No. 75-2193 (D.C. Cir.
1977). Obviously, if we are to adhere to our
traditional ratemaking policies which
generally stresa costs in pricing particular
services, it would seem that competing
terrestrial and satellite video relay carriers
offering almost the identical services would
be required to allocate costs in very different
manners. That alone does not cause us undue
concern since those carriers' cast
characteristics for the provision of video
relay service are so different. However, we
are concerned that requiring two competing
types of video relay carriers with major
differences in cost characteristics to abide by
our current ratemaking policies for video
relay service which were primarily developed
for terrestrial carriers, may result in the
possible lass of the inherent benefits of the
transmission techuologies used, or adversely
impact some smaller CATV systems.
Therefore, while we continue to believe that
the costs of providing a service are the most
reliable criterion in determining whether a
carrier's rates are just and reasonable, the
allocation of those costs by carriers offering
only competitive services in this unique
market deserves further examination.

5. The fixed costs of providing a video
relay common carrier service via satellite are
substantial and are incurred largely once at
the outset of service. Aside from receive-only
earth stations which are normally customer
owned,' the system cannot be built
incrementally, nor are costs normally
incurred through frequent additions to plant,
as is the usual case with a terrestrial
microwave carrier.

6. The costs generally incurred by a resale
satellite carrier in providing a video relay
service involve two primary cemponents.
First, the reseller must lease from the
underlying carrier a sutellite uplink. This
usually consists of an annual rental fee for
the use of a transmit/receive earth station
used in transmitting the signal to the satellite.
Tariffs currently on file indicate that the
underlying carrier's charges average
approximately $200,000 per year for the

*For purposes of our analysis here, we assume
the receive station earth station is provided by the
customer, as is the cutrent practice.

uplink. Second, a reseller must lease a
satellite transponder which amplifies and
relays the signal to receiving earth stations.
Annual lease fees for use of a satellite
transponder on a full-time basis generally run
about $1,000,000. Thus fixed annual revenue
requirements and the rates charged must at
least cover annual leasing expenses of some
$1,200,000 per channel if full service is to be
provided.?

7. Undeg traditional cost of service
ratemaking principles, which would view the
cable systems as the carrier's
customers, the most reasonable means of
allocating these costs and setting customer
rates would be to divide the amount of fixed
costs by the number of cable systems
subscribing to the service. If only a few cable
systems were to subscribe initially to the
carrier's service, those cable systems would
theoretically be charged the full amount of at
least the uplink and transponder leasing

‘costs. Such a fee could be prohibitively

expensive for even large cable systems,
especially when weighed against the need to
add an additional distant signal to their
program offering. Moreover, unless a
sufficient number of cable systems initially
agreed to take the service so that the fixed
costs could be apportioned at affordable rate
levels, then no cable customer, particularly
the small CATV system, would be likely to be
in a financial position to subscribe to video
relay service via satellite. Therefore, to make
the importation of signals via satellite
affordable to all cable television systems
they serve and to stimulate use of what
would otherwise be idle capacity, these
resale carriers typically have developed rate
structures which base rates on the number of
cable system subscribers.?

8. Such rate structures, which are growing
in number; recognize that a satellite carrier’s
total revenue requirement must be allocated
in some fashion and that the end user of its
services ultimately bears these requirements.
Such rate structures enable cable systems
serving all size communities better to afford
the signal since their rates are directly
proportional to their subscriber base.*
Furthermore, such a rate structure may
enable more cable systems to take service
via satellite * than might otherwise occur if
rates were based on another allocation
method. It may also enable satellite resellers
more easily lo enter a market. Moreover,

*See United Video, 69 F.C.C. 2d 1629, 1632 (1978).
Naturally, these carriers also have employee
salaries, general and administrative expenses, and
other operating costs to recover by way of rates,

3 See Southern Satellite Systems Tasiff, F.C.C. No.
1, Para, $.1.1.{A), which apparently applies a rate of
10 cents per cable system subscriber bul with a
maximum $1,875 per month and & minimum of $5.
Southern Satellite indicates an intention to further
reduce the maximum charge as its customer base
increases,

*Although we have, in previous cases, sometimes
characterized such rate structurey as value of
service ratemaking, they are perhaps more
accurately described as variants of that concept and
are merely another way of allocating costs.

*This assumes, of course, that the cable system
already has an earth station positioned o receive a
satellite signal. or that the signal offered is
attractive enough to the cabie operator for him to
purchase an earth station.
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additional television signals can be provided
to communities of all sizes, thus expanding
service to more of the population and
furthering the efficient use of satellite
capacity.® While it can be argued that such
rate structures are discriminatory in the
sense that CATV systems are being asked to
pay rates based on their subscriber base
rather than the pro rata costs to bring them
the service, it must be recognized that even
the allocation of costs based upon the
number of CATV systems servied is
essentially arbitrary.” However, due ta the
unusual cost and revenue requirement
characteristics of satellite systems as
described above, and the unique nature of the
CATV markets served, we no not now
believe that discrimination, if any, is
unreasonable in violation of Section 202(a) of
the Act. Moreover, the cable system itself
merely serves to further carry the signal to its
subscribers, the ultimate "consumers" of the
service. Viewed in this sense, there is no
discrimination because the monthly fee
assessed to a CATV's system'’s subscribers,
part of which is designed to recover the
system's signal importation costs, is the same
for each and every subscriber. Therefore, we
generally believe such rate structures, as
presently applied by the video satellite relay
carriers, can serve the public interest because
they further the mandate of Section 1 of the
Act, 47 U.S.C. § 151, “"to make available, as
far as possible, to ail the people of the United
States . . ." wire and radio communications
at reasonable charges, and because such
rates allow the recognized benefits of
satellite service to be more widely realized.
Such factors, particularly the impact on
smaller communities, must not be ignored in
performing our public interest obligations
under the Act. Cf., Carter Mountain
Transmission Corp. v. FCC, 321 F.2d 359, 362~
63 (D.C. Cir. 1962), cert. denied, 375 1.5, 951
(1963).

9. Having arrived at our tentstive
conclusion that these population based rate
designs may be acceptable for satellite video
relay carriers in recovering their total cost of
service, the question arises as to whether our
general policy in competitive markets of full
and fair competition dictates that terrestrial
video relay carriers also be permitted to
allocate costs in a manner similar to that of
the satellite carriers. In ATR, supra, we held
that ATR, a terrestrial microwave video relay
carrier, had not met its burden of proof in
justifying the reasonableness of its particular
population-sensitive rate structure, which it
asserted would make service more affordable
for small CATV systems. We did not
conclude that all such rate structures were
unlawful per se. However, we did find that
such rate structures tended to be inherently
discriminatory and that rates which depart

*Once an earth station is positioned to receive
signals from a particular satellite, the earth station
becomes increasingly cost effective because it can
receive any additional signals put on the satellite at
an extra cost of approximately $4.000,

7 As pointed out, once a satellite distribution
network has been established and where customers
supply the earth stations, each additional customer
imposes little or no direct additional cost other than
administrative expenses, e.g., for billing and
customer relations,

from costs generally require additional
justification to ensure that any resulting
discrimination is not unreasonable and that
the ratées'would serve some other public
interest objectives. Specifically, we stated:

This is not to say, however, that a
population based value of service rate
structure could never be found just and
reasonable and not unreasonably
discriminatory. We recognize our statutory
obligation under Section 1 of the Act “to
make available, as far as possible, to all the
people of the United States . . ." wire and
radio communications at reasonable charges.
We also realize, as our past departures from
strict cost of service rates indicate, “that
ratemaking agencies are not bound to the
service of any single regulatory formula; they
are permitted, unless their statutory authority
otherwise plainly indicates, to make the
pragmatic adjustments which may be called
for by particular circumstances." FPC v.
Texaco, Inc., 417 U.S. 380, 389 (1974), quoting

from FPC v. Natural Gas Pipeline Co., 315

U.S. 575, at 586 (1942).

63 F.C.C. 2d at 929. We now believe that the
circumstances surrounding video relay
common carriage have changed sufficiently
to warrant pragmatic adjustment of our
ratemaking policy statements for terrestrial
video relay carriers made in A7R to account
for these changed circumstances.

10. Before we proceed to discuss these
changes, we have several additional
observations regarding the A7TR case. First,
ATR's particular population based rate
structure was introduced and contested in
1972 when the threat of satellite competition
to terrestrial microwave carriers for video
relay service was virtually non-existent.
Consequently, the parties to the hearings
conducted in early 1973 did not focus
sufficiently on this possibility or the
particular cost characteristics of satellite
service as a major justification for terrestrial
carrier usage of population-sensitive rate
structures. Because the Commission must
generally rely on the record before it in
arriving at a final decision in a tariff
ratemaking case, we now believe that the
result reached in the ATR case, which was
based on a relatively limited record, should
not continue to be overly stressed for broad
policy precedential value in other cases.
Second, as the statement quoted above
indicates, we made a concerted effort in ATR
to acknowledge that population-sensitive rate
structures for terrestrial video relay carriers
were reasonable under the Act with proper
justification. We now believe the presence of
satellite competition can provide that
justification in many cases. Therefore, some
modification to the population-sensitive
justification burden established in ATR
seems to be required.

11. Because we have tentatively found that
the use of population-sensitive rate design is
reasonable for satellite video relay carriers,
we believe competing terrestrial video relay
carriers also should be able to utilize similar
ratemaking principles under our policy of full
and fair competition. Accordingly, in
recovering its total cost of service, we believe
a terrestrial carrier should be allowed to use
either population-sensitive or more
traditional cost of service rate structures.

However, it is important to emphasize that
whatever ratemaking design a video relay
carrier choses to employ, it must apply that
rate structure consistently to all customers of
a given microwave system. For example, we
do not believe a carrier should normally be
permitted to have a cost of service rate
structure with individual customer exception
rates founded on competitive necessity. That
type of ratemaking practice would raise
serious discrimination guestions. However, if
a population-sensitive rate structure is used
to cover a carrier's total costs, we believe the
terrestrial carrier should be required to
demonstrate that the rates charged will
provide revenues sufficient to meet its total
costs within a reasonable time frame.
Moreover, it should show that rates charged
to each of its CATV system customers cover
the direct costs of that customer's connection
to the microwave carrier's main truckline
plus appropriate coverage of the joint or
common truckline and other network costs,
This will ensure equitable treatment among
all CATV system customers, e.g., that any
added CATV system customer will not
impose an undue cost burden on other
customers.

12, We believe this proposal will permit
terrestrial video relay carriers enough
flexibility to apportion their costs so as to
compete effectively with satellite carriers
without being unreasonably discriminatory,
See ATR, 63 F.C.C. 2d at 926,

13. Finally, our prohibition against charges
for customer retransmission of a carrier's
signal was founded upon our emphasis on
more traditional cost of service ratemaking
methods. We stated in A7R that a carrier
able to justify a population-sensitive rate
structure might be able o assess a
retransmission fee.® See, 63 F.C.C. 2d at 961.
We hereby solicit comments on whether or
not our retransmission policy should be
revised in view of our suggested changes in
ratemaking principles for competing carriers
providing video relay service. During the
pendency of this proceeding, however, we
shall continue to adhere to the retransmission
policy stated in ATR.

14. Although the foregoing discussion
addresses video relay ratemaking policies
only in terms of service of CATV systems, we
believe the underlying rationale may also be
appropriate to video relay to other users, e.g.,
broadcasters. There, some competition may
also be developing between satellite and
terrestrial transmissions systems. A primary
distinction would seem to be, in the tase of a
conventional broadcaster, that there are no
fee-paying subscribers of the user. However,
broadcasters do ultimately serve
communities of varying populations, as do
cable systems. Perhaps of more practical
significance in the case of broadcasting is the
fact that the customer, more often than not, is
the television network. Due to this, tariffs
generally offer such service on an overall
basis. Therefore, questions concerning
ratemaking methods applicable to video relay
for broadcast use generally have not been

“The retransmission fee then contemplated
involved only adjustment of the population of a
CATV system customer to reflect the number of
subscribers of any other cable systems served
through the drop to that customer. :
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directly raised. However, we solicit
comments on whether such ratemaking
methodology needs to be addressed at this

time.®

Appendix C—Questions to be Addresses by
Commenting Parties

1. In order to develop concise comments
regarding what carriers are dominant or
nondominant and to examine the extent of
entry barriers into the industry, we set forth
in this appendix in outline form the subject
matter we would like addressed. Although
this outline is prepared primarily to elicit
responses from the relevant domestic carriers

and consumers choosing to participate in this
proceeding, we solicit comments from any
knowledgeable party. We request comments
to be as thorough but as concise as possible.

2. In general, the questions are designed to
test our initial observations and analysis
concerning the extent to which various
common carrier possess flexibility in their
pricing decisions (i.e. the degree to which
they possess market or monopoly power).!
Carriers possessing no market power not only
are unable to charge more than the price
leader but will generally only be able to
charge prices which will collectively earn the
“going" industry rate of return. Further, such
nondominant firms lack the cross-
subsidization potential possessed by a firm
providing both monopoly and competitive
services, In light of those circumstances, the
Commission proposes to free nondominant
carriers from rules which were originally
designed o prevent dominant firms from
taking advantage of their substantial market
power. Also we request comments addressing
the degree of effective competition in
telecommunications, the extent of entry
barriers, and the nature of the market forces
now existing examined in the terms of
serving the public interest and indicating
areas where, as well as how, improvements
can be made to make entry freer and make
competitive marketplace forces more
effective in serving the public interest. An
outline of these points and the type of
information requested is set forth below.

3. In order for the Commission to gain
further information regarding dominant and
nondominant carriers and the markets in
which these carriers operate or propose to
operate, we request to the extent practical
that commenting parties first place each
tariffed service offered or proposed under
one of the following market categories:?

#This should not be construed as relieving AT&T
of its obligation to file a fully-justified Series 7000
(video transmission) tariff in compliance with the
requirements of our applicable orders. See Series
7000 Refection Order, supra. ATAT, of course,
remains the dominant carrier in providing video
transmission service to broadcasters.

'1f any information is considered to be a trade
secret, or commercial or financial information
neoesmtattng eonﬁdenﬂuli(y‘ respondents may
request non-discl C tent with the
applicable provisions of our Rules.

* Our main goal is, of course, to determine the
extent to which firms exhibit market power. This
service or market classification scheme based on
the Computer Inquiry II, Tentative Decision, supra,
is for convenience and analytical purposes only.
Parties should feel free to present their comments in
other formats. Responses should primarily pertain

Market Categories

(1) Basic Voice

(2) Basic non-voice

(3) Enhanced non-voice

(4) Video (plus associated Audio)
Services—Broadcast and CATV

(5) Others {specify)

4. For each class of service or market set
forth above, participants are to address the |
subjects covered by the following headings,
subheadings end questicns. It would be
useful if all parties organized their comments
in the same manner as this outline so that the
Commission and interested parties may
conveniently catalogue and analyze the
responses, Where appropriate, responses
should be quantified and the basis and
source of information indicated. In dependent
studies providing similar information are
welcome. Accordingly, for each service or
market we request that the following
information be provided tothe greatest
extent practicable:

L Basic Market Conditions
A. Relevant Service(s) Provided

1. Given the possible incomplete overlap
between the above market classification
scheme and a specific tariffed service(s), the
carrier should indicate the lariff and specific
provisions applicable for each relevant
service(s) or market(s), as well as the
accepted industry name for such tariff
offering. Description and quantification of the
overlap with other service(s) or market(s)
should be provided.

2. Geographical coverage of service(s)
should be described.

B. User Characteristics

1. Indicate distribution of business,
government and residential users as to a
particular market(s) and indicate size and
distribution (i.e., specify Fortune 500 ranking
or other) by market(s).

2, To aid in determining market size
provide revenues (1978 and three-year
projections), market quantities (i.e., miles of
IXC, number of terminals served and/or other
appropriate units), and historical and
expected growth rates.

3. Identify specific locational needs of
customers (Le., Nationwide, Reg\onal Local)
and provide distributional requirements of
users (i.e., point-to-point, multipoint, zones,
selective or broadcast distribution, and/or
other (specify)).

4. Detail possible substitute services
(estimated values for elasticity and cross-
elasticities of demand should be provided as
appropriate).

to the various services or markets as they currently
exist and the carriars perceived to possess market
power and to be dominant and nondominant. Qur
questions and based on this assumption unless

_otherwise indicated. However, respondents are

expected to comment on anticipated and proposed
developments over the next 34 years. Where they
do s0, they should clearly indicate that is their
intent. Because of the importance of the issues
raised herein we particularly invite the comments of
the newer and proposed OCC entrants and the
using public to aid us in building a full record,
particularly on such matters as the final criteria for
making both nondominant and dominant carrier
determinations, as contemplated in the proposed
rules.

C. Technology )

1. Describe in general the type(s) of
technology employed and how employed, and
provide expected consumer, industry or
market technological requirements.

II; Markeét Structure
A. Service Suppliers

1. Number and identity of known suppliers
of services in each relevant market(s).

2. Corporate structure of responding
service supplier (i.e,, parent corporation,
affiliates, holding companies, board of
directors, carporate officers, interlocking
directorates, etc.)

B. Service Differentiation

1. Respondent should identify what it
believes are the major options or service
features offered within each relevant
market(s).

2. Respondent should qualitatively assess
the prevalence and significance of service
differentiation within each relevant market(s)
and identify the form of these service
differences (i.e., technical, service features,
pricing, bulk discounts, etc.)

C. Cost Structures

1. Respondent should indicate what it
considers are the important cost
characteristics of serving a particular
market(s] (i.e., high initial costs, large
overheads, significant lease or interconnect
costs, marketing expenditures, etc.).

D. Entry Barriers

1. Respondent should discuss what it
believes are the major barriers, if any, to
entry into each relevant market(s), The
discussion should include the following
points, and relative importance of the
perceived barriers should be indicated:

a. Capital requirements

b. Limit entry pricing

¢. Brand Loyalty [goodwill)

d. Service differentiation

e. Advertising

f. Regulatory constraints and expense

g. Pecuniary economies (financing)

h. “Real” economies (marketing or
marginal)

i. Litigation expense

j. Others (specify)

E. Interindustry Competition

1. Comments are invited concerning the
influence of corporate familial relationships
and arrangements on the actual structure of
each relevant market(s) (consider inter aelia,
the potential for interindustry cross-
subsidization and predatory pricing as a
result of parent-subsidiary relationships
where market power may reside in at least
one “outside” industry).

1. Market Conduct
Pricing Behavior

1. An addition to AT&T and possible WU
does any other carrier exhibit price
leadership in each relevant market(s).

2. Respondents should discuss the
existence and extent of price discriminations
within each relevant market(s) and whether
and to what extent they consider such
practices violative of Section 202{a).
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3. Respondents should identify their own
general pricing strategies and set forth their
views on what types of pricing behavior in
each relevant market(s) (i.e., negotiated rates,
target rates, rates of return, administered
pricing, etc.) should be acceptable to this
Commission.

B. Service Strategies Within Each Relevant
Market(s)

1. Respondents should discuss what they
view as the present service strategies of their
competitor(s) and identify what service
strategies are “dictated” by each relevant
market(s). By “dictated” we mean the actions
that are required to effectively serve the
demands of a particular market(s).

C. Research and Development (R+D)
Activities

1. Respondents should review in general
the major R+ D activities in which they are
presently engaged and the general sources of
funds for these R+4-D activities (including
parent company and/or affiliate
contributions, if any).

D. Innovations

1. Respondents should discuss what major
innovations they have introduced from a
technical, service and marketing point of
view, when (dates) they were introduced, and
discuss how these innovations have affected
and will affect the cost characteristics and
pricing behavior in each relevant market(s).

E. Advertising and Marketing Activities

1. Respondents should indicate what level
of advertising expenditures they believe is
needed to enter a particular market(s) and
how much is needed to sustain a positive
earnings position.

2. Respondents should discuss the role of
advertising as presently employed by existing
carriers in producing service differentiation
and creating possible entry barriers, as well
as discussing how present marketing and
advertising behavior effects the cost
characteristics and pricing behavior in
serving each relevant market(s).

F. Litigation and Regulatory Activities

1. Respondents should provide estimates of
expenditures for litigation (tariffs and rates)
and regulatory matters (tariffs and rates)
separately, including a discussion of the
extent to which such expenditures inhibit
their own or other carriers’ competitive
offerings or filings for each relevant
market(s). They should also describe how
these expenses might vary under alternative
regulatory schemes.

IV. Proposed Procedures and Rules for
Dominant Carrier Determinations

A. Under the assumption that the proposal
will be finally adopted, respondents should
list and explain fully the procedures, rules,
criteria, etc., which should be employed by
the Commission to make dominant and
nondominant carrier determinations to the
extent necessary for each relevant service(s)
or market(s), including appropriate
definitions of terminology employed, cross-
references to other portions of their
comments, or other supporting information,

B. Using their proposals, respondents
should identify those carriers they believe

should be classified as dominant, explaining
and providing justification for such
determinations.

V. Recommended Changes to the Proposals
and Deregulatory Approach

A. Respondents should provide, if
necessary, suggested additions or deletions to
the proposals and approaches discussed for
relevant carriers, service(s) or market(s),
including suggested revisions to the text of
the proposed rules in Appendix A.

VI. Conclusions and Summary

A. Respondents should provide a concise
summary of their observations and
experience with our freer entry policies
(particularly commenting on any barriers to
entry) and the resulting competition. They
should also state their positions with respect
to the several proposed regulatory reforms
herein, including references to any
recommended changes or alternatives thereto
as presented elsewhere in their comments.
This discussion should include comments on
the extent to which current marketplace
forces can be relied upon to serve the public
interest or be made more effective, to aid the
Commission in carrying out its statutory
responsibilities under Sections 1 and 201-205
of the Act, 47 U.S.C. § 151, 201-205, as well as
comments on the proposals in Part XL In
doing so, we expect participants to address
the legal, policy, economic, public interest
and other ramifications of their proposed
alternatives.

Appendix D.—Reporting Requirements
for Eligible Carriers

1. As stated in the text, the Commission
would require the domestic carriers subject to
the proposals; as adopted in final form, to
submit specific periodic financial
information. This appendix outlines the
nature and form of this data. The OCCs
should present this material as clearly and
concisely as possible, providing definitions of
terms where needed.

2. For the most part, the information
requested is self-explanatory. The terms used
are generally those commonly used in
accounting and are consistent with general
usage in the forms and reports required under
Part 43 of the Rules. Nevertheless, a few
additional comments are in order. In addition
to providing the information on total
company operat