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WEDNESDAY, JANUARY 4, 1978

highlights

“THE FEDERAL REGISTER—WHAT IT IS AND
HOW TO USE IT"

Reservations for January are being accepted for the
free workshops on how to use the FEDERAL REGISTER.
The sessions are held at 1100 L St. N.W., Washington, D.C.
in Room 9409 from 9 to 11:30 a.m.

Each session includes a brief history of the FEDERAL
REGISTER, the difference between legislation and regula-
tions, the relationship of the FEDERAL REGISTER to the
Code of Federal ‘Regulations, the elements of a typical
FEDERAL REGISTER document, and an introduction to the
finding aids.

FOR RESERVATIONS call: Martin V. Franks, Workshop
Coordinator, 202-523-3517.

SUNSHINE ACT MEETINGS 816

EMERGENCY SCHOOL AID

HEW/OE announces closing date for receipt of appli-
cation fora ma]onty of ESAA programs; closmg date
2-28-78 % e 796

MEDICAID AND MEDICARE

HEW/HCFA proposes to develop procedures for suspend-
ing physicians and other individual practitioners who are
guilty of abusing program. ... 780
HEW/HCFA proposes requirements and conditions for
participation in programs, and for disclosure of infor-
mation and access to provide records. At 780

HEALTH CARE

HEW/HCFA adopts requirements for advisory groups to
Statewide Professional Standards Review Councils; effec-
tive 1-4-78 (Part Il of this issue) St : 854

STATE MEDICAID FRAUD CONTROL UNITS

HEW/HCFA establishes requirements for 90% Federal
financial participation in the cost of units and the
mechanisms for reimbursement..... . ... . e S 780

PUBLIC INFORMATION AND PRIVACY

Library of Congress establishes pohcres and procedures.
effective 1-4-78... 5 774

e e ey CONTINUICD IS0




AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The following agencies have agreed to publish all documents on two assigned days of the week (Monday/
Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6, 1976.)

Monday Tuesday Wednesday Thursday Friday
DOT/COAST GUARD USDA/ASCS DOT/COAST GUARD USDA/ASCS
DOT/NHTSA USDA/APHIS DOT/NHTSA USDA/APHIS 2
DOT/FAA USDA/FNS DOT/FAA USDA/FNS ]
DOT/OHMO USDA/FSQS DOT/OHMO USDA/FSQS
DOT/OPSO USDA/REA DOT/OPSO USDA/REA

csC csc g
LABOR LABOR 3
HEW/ADAMHA I HEW/ADAMHA i
HEW/CDC % HEW/CDC
HEW/FDA HEW/FDA
HEW/HRA VR HEW/HRA By
HEW/HSA HEW/HSA
HEW/NIH HEW/NIH =
HEW/PHS ‘“HEW/PHS =

Documents normally scheduled for publication on a day that will be a Federal holiday will be published the
next work day following the holiday.
Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program

Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis:
tration, Washington, D.C. 20408.

ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers
appearing on opposite page.

-

Published dally, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal
holidays), by the Office of the Federal Register, National Archives and Records Service, General Services
Administration, Washington, D.C. 20408, under the Federal Register Act (48 Stat. 500, as amended; 44 USC.
a Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Dlstrib\})lmﬂ

Q'a:,’fn 4 is made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402,

The FevERAL REGISTER provides a uniform system for making available to the public regulations and legal notices 1531‘1‘-‘"
by Federal agencies, These include Presidential proclamations and Executive orders and Federal agency documents hav Ifg
general applicability and legal effect, documents required to be published by Act of Congress and other Federal ngf;“‘:e
documents of public interest. Documents are on file for public inspection in the Office of the Federal Register the day befor
they are published, unless earlier filing is requested by the issuing agency.

ister

The FEDERAL REGISTER ‘Will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year, PSS)’SE‘:
in advance. The charge for individual copies 1s 75 cents for each issue, or 75 cents for each group of pages as actuan?i o
Remit check or money order, made payable to the Superintendent of Documents, U.S. Government Printing Office, Washing

D.C. 20402.
There are no restrictions on the republication of material appearing in the FEDERAL REGISTER.

federal r
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INFORMATION AND ASSISTANCE

Questions and requests for specific information may be directed to the following numbers. General inquiries

may be made by dialing 202-523-5240.

FEDERAL REGISTER, Daily Issue: PRESIDENTIAL PAPERS:
Subscription orders (GPO)...... .. . 202-783-3238 Executive Orders and Proclama- 523-5286
Subscription problems (GPO) ... 202-275-3050 tions.
“Dial - a - Regulation” (recorded 202-523-5022 Weekly Compilation of Presidential 523-5284
summary of highlighted docu- Documents.
ments appearing in next day’s Public Papers of the Presidents.... 523-5285
issue). (10 [0 Ry e e A T s S S LR & 523-5285
Scheduling of documents for 523-3187 | PUBLIC LAWS:
publication. : -
Copies of documents appearing in 523-5240 e i e S5 g;g_gggg
the Federal Register. : g
o e i s23s257 | TIPS 5235266
Public Inspection Desk................. : 523-5215 U.S. Statutes at Large.................. 523-5266
Finding AldS = 2 e N 523-5227 523-5282
Public Briefings: ““How To Use the 523-3517 B I o = 523-5266
Federal Register.” 523-5282
Code of Federal Regulations (CFR).. 523-3419 | U.S. Government Manual....._... o 523-5287
523-3517 BOIDMABON e e Bl ot 523-5240
Findigg QS etz s Tt 523-5227 Special Brojects ... e 523-4534
HIGHLIGHTS—Continued

CONTROLLING PURCHASE OF MOTOR
VEHICLES

Interior/Secy revises procedures to ensure maximum
fuel efficiency; effective 12-27-77.... <

AIR BRAKE SYSTEMS
DOT/NHTSA issues denial of petmons for requirements
for air-braked buses... SRR LTI T R

COPYRIGHT MATERIAL
Library of Congress adopts deposit requirements........

YOUTH STANDBY FARES

CAB issues report to Congress on the feaslbllnty and eco-
nomic impact; comments by 2-17-78...

ENDANGERED AND THREATENED SPECIES

Interior/FWS and Commerce/NOAA establishes proce-
dural regulations governing interagency cooperation
under the Endangered Species Act (Part IV of this issue)..

COPYRIGHT REGISTRATIONS

Library of Congress adopts interim regulations imple-
menting corrections and amplifications and recordation

of transfers and other documents; comments by
8-31-78 L Ak RN S g PR el
APPLICATIONS AND DISBURSEMENTS FOR
RAIL SERVICE ASSISTANCE

POT/FRA sets forth procedures and requurements effec-
Ve 2-3-78 (Part HI of this issue) . -

INSURANCE F:
SHIPMENTS OR THIRD-PROVISO

:CC permits motor common carriers of household goods

1° lm; 8nnsuram:e to shippers of certain goods; effective

761

763

870

771

762

COAL MINE OPERATIONS
Interior/GS extends comment penod to 1-13-78 on

proposed modifications... B LI 781
COTTON, WOOL AND MAN-MADE FIBERS
CITA publishes textile and apparel categories with tariff
schedules of the United States Annotated; effective
1-1-78 (Part VI of this issue)........... RIS ROy 884
CERTAIN GLOVES FROM PEOPLE'S REPUBLIC
OF CHINA
ITC announces investigation and hearing on 2-7-78.... 800
CERTAIN PLASTIC FASTENER ASSEMBLIES
ITC extends suspension of investigation.................... 800
MEETINGS—
Commerce/ITA: Exporters' Textile Advisory Commit-
L o s MR R R e T o 783
NOAA: Marine Fisheries Advisory Committee, 2—-1
and 2-2-78... 783
Weather Modifi cat;on Advisory Board i 18—78 784
DOD/AF: USAF Scientific Advisory Board ad hoc Com-
mittee on Wide Area Munitions, 1-19 and 1-20-78 . 786
DOT/FRA: Development of a Midwestern Rail System
Plan, 1-18 and 1-19-78... 808
Interior/BlA: Confederated tnbes of the Slletz Reser
vation, General Counsel Meeting, 1-7-78........... 798
HEARINGS—
Commerce/NOAA: New England Fishery Management
Council, 1-18 and 1-19-78 (3 documents).......... 783, 784
SEPARATE PARTS OF THIS ISSUE
Part. B HEW I HCE R oo ot oo A SIS AT 8, s 854
Part 1 DOF/FRA: o e s e i 858
Part IV, Interior/FWS and Commerce/NOAA................... 870
g 2 N N R S e Tl 878
e o B¢ B 00 0 7 U S S L AR T A O B 884
1
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AGRICULTURAL MARKETING SERVICE
Rules
Oranges (naval) grown in Ariz,

Proposed Rules

Milk marketing orders:
New England; extension of
L et 2 S S SRR SR e

AGRICULTURE DEPARTMENT

See ..A.grlcult.ural Marketing Serv-
ice.

AIR FORCE DEPARTMENT
Notices

Meetings:
Scientific Advisory Board._._._.

CIVIL AERONAUTICS BOARD

Notices
Youth standby fares; feasibility
and economic impact; inquiry.

COMMERCE DEPARTMENT

See also Industry and Trade Ad-
ministration; National Oceanic
and Atmospheric Administra-
tion,

Notices

Organizations and functions:
Administration, Assistant Sec-
it w SIS COMI L 370 I e
Automatic Data Processing
Management Office.________
Economic Analysis Bureau..._._

COPYRIGHT OFFICE, LIBRARY OF
CONGRESS

Rules
Claims Registration:
Deposit requirements_________
Freedom of information and
Privacy Act; implementation__.
Registrations, copyright; import
statements and transfer recor-
dation; corrections and ampli-
fications

DEFENSE DEPARTMENT

See Air Force Department; Navy
Department.

DOMESTIC AND INTERNATIONAL
BUSINESS ADMINISTRATION

See also Industry and Trade Ad-
ministration.

Rules

Watches and watch movements
assembled in U.S. insular posses-
sions; codification of quota
rules; correction___ ___________

ECONOMIC REGULATORY
ADMINISTRATION

Notices
Appeals and applications for ex-
ception, etec.; cases filed with
Administrative Review Office:
List of applicants, ete_.._______

786

782

785

785
785

T4

(h S

753

786
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EDUCATION OFFICE
Notices

Applications and proposals, clos=-
ing dates:
Emergency school aid..________

ELECTRONIC FUND TRANSFERS,
NATIONAL COMMISSION

Notices
Privacy Act; systems of records.--

ENERGY DEPARTMENT

See Economic Regulatory Admin-
istration; Federal Energy Regu-~
latory Commission.

801

ENVIRONMENTAL PROTECTION 'AGENCY
Rules
Air quality implementation plans;
approvals and promulga-
tions; various States, etc.:
e o1/ o U, SR AR T 20T L S 755
FEDERAL ENERGY REGULATORY
COMMISSION

Notices

Hearings, etc.:
Cities Service Gas CO - -~
Coastal States Gas Producing

788

790
791

794

FEDERAL RAILROAD ADMINISTRATION
Rules
Railroad Revitalization and Regu-
latory Reform Act of 1976:
Rail service assistance to States;
applications and disburse-
ments

Mesa Petroleum Co. et al____ ..
Natural Gas Processing Co.

858

Notices
Petitions for exemptions, ete.:
Commonwealth of Pennsyl-
NG Y I R e S
Rail system plan, midwestern;
development; meetings_ ...

FEDERAL TRADE COMMISSION
Rules -
Organization:
Cleveland regional office; ad-
dressechange. - __—__________
Procedures and practice rules:
Adjudicative proceedings; flam-
mable fabrics, reference de-
leted
Consent order settlements, ref-
erence

Proposed Rules

Freedom of
schedule

information; fee

779

FISH AND WILDLIFE SERVICE
Rules
Endangered species; interagency

cooperation 870

GEOLOGICAL SURVEY

Proposed Rules

Coal mining operating regula-
tions; extension of comment
-t w (s B TR T S 81

HEALTH, EDUCATION, AND WELFARE
DEPARTMENT

See Education Office; Health Care
Financing Administration,

HEALTH CARE FINANCING
ADMINISTRATION

Rules

Professional standards
councils, statewide:

review

Advisory groups......._.__.__. 854
Proposed Rules
Medicall and medicare programs:
Provider records, information
disclosure and access; in-
Oy e e e 780
Medical assistance programs:
State medicaid fraud control
units; reimbursement; in-
Y o r s o R A i 780

Suspension of physicians and

D 1011 131 ) g P e e 780

HOUSING AND URBAN DEVELOPMENT
DEPARTMENT

Notices

Environmental quality; protection
and enhancement procedures;
handbook changes. .-

INDIAN AFFAIRS BUREAU
Notices
Meetings:
Confederated Tribes of Siletz
general council . ___ .-

INDUSTRY AND TRADE
ADMINISTRATION

Notices
Meetings:
Exporters’
Committee

INTERIOR DEPARTMENT

See also Fish and Wildlife Serv-
ice; Geological Survey; Indian
Affairs Bureau; Land Manage-
ment Bureau; National Park
Service.

798

Textile Advisory

783

Rules

Property management; motor ve-

hicle purchasing control .- 761

Notices

Meetings:
Bureau of Indian Affairs Re-

organization Task Force..-. 199

JANUARY 4, 1978




INTERNATIONAL TRADE COMMISSION
Notices

Import investigations:
Gloves from People’s Republic
0f GRS e o et
Plastic fastener assemblies_._. 800

INTERSTATE COMMERCE COMMISSION
Rules

Motor carriers:

Household goods transporta-
tion; insurance for third-pro-
viso shipments_ -

Railroad car service orders; vari-
ous companies:

Louisville & Nashville Railroad
Co

Notices

Environmental statements; avail-
ability, ete.:
Chicago, Rock Island & Pacific
Railroad Co-ar-cic o
Octoraro Railway, InCo -~
Fourth section applications for
TeH Ol o e e i < e s et
Hearing assignments.. -
Rail carriers:
Accounts, uniform system; ex-
emption
Railroad services abandonment:
Chicago & North Western
Transportation CO- -
Chicago South Shore & South
Bend Railroad Co. - e
Illinois Central Gulf Railroad
Co. (2 documents) « e eean

LAND MANAGEMENT BUREAU
Notices

Motor vehicles, off road, etc.; area
closures:
Call o I i il e

LEGAL SERVICES CORPORATION
Notices

Grants and contracts; applica-
tions (4 documents) ______ 800, 801

LIBRARY OF CONGRESS

See Copyright Office, Library of
Congress,

62

762

815
815

814
811

815

814
811
814

CONTENTS

NATIONAL HIGHWAY TRAFFIC SAFETY
ADMINISTRATION
Notices
Motor vehicle safety standards;
exemption petitions, ete.:
American Bus Association et al.;

air brake systems__.________ 809

NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION

Rules
Endangered species; interagency

cooperation oo o aalioo 870
Fishery conservation and man-
agement:
Atlantic haddock, cod, yellow-
tail flounder; extension of
emergency regulations; cor-
reeton o e e 7
Notices
Pishery management plans, pre-
liminary; draft; environ-
mental statements, meetings,
ete.:
Haddock, Cod and Yellowtail
Flounder (3 documents) .. 783, 784
Meetings:
Marine Fisheries Advisory Com-
e e I e 783
Weather Modification Advisory
BOANH o s e e e 784
NATIONAL PARK SERVICE
Proposed Rules
Backcountry camping registra-
tion:
Hawaili Volcanoes National
Park; Hawallco .. o_C ... 19
Notices
Environmental statements; avail-
ability, ete.:
Grand Canyon National Park,
Colorado River management
Plan; CATIR. O o o e 799
Management and development
plans:
Indiana Dunes National Lake-
shore; meeting_ . __ .. 799

NAVY DEPARTMENT
Notices
Entry regulations; Kahoolawe Is-
land, Hawall________ .. 785

NUCLEAR REGULATORY COMMISSION

Notices
Committees; establishment,
newals, terminations, ete.:
Risk Assessment Review
Group
Applications, ete.:
Northern States Power Co. of
Minnesota et al o
Polytechnic Institute of New
York
Public Service Electric & Gas
(0 U <} I | e e oo

SECURITIES AND EXCHANGE
COMMISSION
Rules
Organization, functions, and au-
thority delegations:
Investment Management Di-
vision: DIrectir. oo ociaat

Proposed Rules
PFinancial statements:
Oil and gas producing com-
panies; financial accounting
and reporting; inquiry______

Notices
Self-regulatory organizations;
proposed rule changes:
Midwest Stock Exchange, Inc...
New York Stock Exchange....
Hearings, ete,:
Epoch Resources Fund, Inc...
Gearhart-Owens Industries,
3y oV, M G e e SRt e Ly 2o 803

TEXTILE AGREEMENTS IMPLEMENTATION
COMMITTEE
Notices

Textile and apparel categories;
correlation with Tariff Sched-
ules of U8 aamda s s

TRANSPORTATION DEPARTMENT

See Federal Rallroad Adminis-
tration.

re-

803

801
802

802

7565

804
804

803

884
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list of cfr parts affected in this issue

The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today’s
issue. A cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month.

A Cumulative List of CFR Sections Affected is published separately at the end of each month, The guide lists the parts and sections affected

* by documents published since the revision date of each title.

30 CFR
Prorosep RULES!

3 B e S A A 781
36 CFR
PROPOSED RULES:

(I e S e e e A RS 779
37 CFR
{1y P e S e RN PR et 771
L1y i Ul 1) [ Re " Mo EhE ) L 763
{1 K NNl Ao T v e ol s LA S 174
A i ey e 774
40 CFR
AT i R R BN 755

41 CFR
s & S0 HEE S R T 761
42 CFR
R e e T N vy 854
PrOPOSED RULES:
405 (2 documents) e 780
F Y RS S S ST LA 780
450 (3 documents) — - e 780
49 CFR
- AR e i i e T 858
1 B R IO S L 762
(1157 R E I TR 4 s e i T 762
50 CFR
A e o e e 870
(175 R S o SN L S ik
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CUMULATIVE LIST OF PARTS AFFECTED DURING JANUARY

The following numerical guide is a list of parts of each title of the Code of
Federal Regulations affected by documents published to date during January.

1 CFR 17 CFR 41 CFR
Ch. L o com et ererr i vt sy o4 b B | R R e it Sl A e [ & ¢ L R S T I SR 761
7 CFR PRrOPOSED RULES: 42 CFR
012D e s e ——————— 1 b 8178 VL 7 L £ S, A U B T Sagiee” 854
O 753 21 CFR
1468 . o e i shis S 2 540 8 ProrPOSED RULES:
T S e e e e S R e a s e YTV B b L RE I 780
;1§ U 3 30 CFR P e ek el ey B 780
ProPOSED RULES: PROPOSED RULES: B e i b 780
1001 e e e pnime S 9 D1k et e s s Ll -0 s W 781
1701 (2 documents) - .. 11,12 45 CFR
10 CFR BEAETR ProrOSED RULES:
PRI v\ e e 20 OB Ve 8 V7 PR IER o (Ol IS 16
13 CFR 36 CFR 1 {4 Al S SR BRI ST S 19
3 PrOPOSED RULES:
100 e e Py G o e mo 46 CFR
PROPOSKED RULEST S gty [f )~ So el (o3 £ T 4 iR aes Tl ST G S B ST et SR R 8
121 it e e 12 37 CFR BY0LE L do s mgusin A~ o e 9
14 CFR 1 SRS S S e e R TR s s e M1
R 5 e e WP L AR PR R e 763 49 CFR
Mo e A T e 5,6 208 e cccia s (LT T T 1A T e el I vl T | st 858
0 e R 8 204 e v i S0 {17 M S e e e e 762
Prorosep RULES: 40 CFR 1056 <o 762
39 e B B L 10, 755 Prorosep RULES:
15 CFR g‘l’ """"""""""""""""""" -+ 0T T L o el 20
Ol T e e | P R A 2 e SR R P T e T e e st 5. o i o s e 20
T et B PROPOSED RULES 395 20. 21
903 ____ o AR UG e 753 [, 7 B e S e ! R s e e z
16 CFR 180 e e 15 50 CFR
DL e o L R A ol 753 L1y e 8 o 2l SR S S S S 870
e e A e o 754 D e o o sl e e o e o M
, PRy~ .« |- St e L 754
PRorosED RULES: ProroseEn RULES:
G N R b U 9 ) e Rl A S SR G 21

Pages Date
0 P10} SR e A WX A I e L T Jan, 3
B0 e N e — <
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reminders

(The items in this list were editorially compiled as an aid to FeorraL REGisTer users. Inclusion or exclusion from this list has no legal
significance. Since this list Is Intended as a reminder, it does not include effective dates that ocour within 14 days of publication.)

Rules Going Into Effect Today

Nore: There were no items eligible for in-
clusion in the list of Ruies Gomwe INTO
ErFECT TODAY,

Next Week's Deadlines for Comments
On Proposed Rules

AGRICULTURE DEPARTMENT
Food Safety and Quality Service—

Grapefruit juice; updating the U.S.

standards for grades; comments by

54952; 10-12-77
COMMUNITY SERVICES
ADMINISTRATION

Funding of CSA grantees; program ac-

count structure; comments by 1-12—
78 62506; 12-13-77

DEFENSE DEPARTMENT
Office of the Secretary—

Discharge Review Boards (DRBs);
procedures and standards; com-
ments by 1-13-78........... 62934;

12-14-77

User charges; policies and procedures
governing charges for special serv-
ices; comments by 1-12-78.

62503; 12-13-77
ENERGY DEPARTMENT
Economic Regulatory Administration—

Canadian allocation program and
buy/sell program; comments by
1-13-78............ 62493; 12-13-77

ENVIRONMENTAL PROTECTION
AGENCY
Approval and promulgation of imple-
mentation plans; Plumas, Mariposa
and Sierra Counties Air Pollution Con-
trol Districts, Calif.; comments by

it o A e 62163; 12-9-77

National Emission Standards for hazard-
ous air pollutants; development of
asbestos standard; comments by

1-10-78................ 58543; 11-10-77

State implementation plans:
Texas; comments by 1-13-78.
62504; 12-13-77
FEDERAL COMMUNICATIONS
COMMISSION
FM broadcast stations; table of assign-
ments:

Swainsboro and Soperton, Ga.; reply
comments by 1-9-78........ 58769;

11-11-77
Television broadcast stations; table of
assignments:

Huntsville and Decatur, Ala.; com-
ments by 1-16-78..._._ . 62164;

12-9-77

FEDERAL HOME LOAN BANK BOARD
Nondiscrimination requirements; com-
ments by 1-9-78..............__. 58953;
11-14-77

FEDERAL MARITIME COMMISSION

Hearing Counsel; participation in rule-
making proceedings; comments by
1-13-78............62939; 12-14-77

FEDERAL TRADE COMMISSION

Labeling and advertising of residential
thermal insulation materials; trade
regulation rule; comments by 1-13-
it I R IR 59678; 11-18-77

HEALTH, EDUCATION, AND WELFARE

Food and Drug Administration—

Bacterial vaccines and bacterial anti-
gens with no U.S. Standard of

Potency; comments by 1-9-78.
58266; 11-8-77
D&C Blue No. 6; listing for use in
surgical sutures; comments by
1-12-78............ 62471; 12-13-77
Gelatin; affirmation of GRAS status as
a direct and indirect human food
ingredient; comments by 1-9-78.
58763; 11-11-77
Identity standards for orange juice
with preservative and concentrated

orange juice with preservative;
comments by 1-9-78........ 58761;
11-11-77

Provisionally listed color additives;
comments by 1-12-78...... 62497;

12-13-77 .

Revocation of certification of neomy-
cin pamitate-trypsin-chymotrypsin
concentrate lotion; comments by
1-10-78............ 58766; 11-11-77

Office of Education—

Administration standards for Com-
munity Service and Continuing
Education Program; comments by
1-12-78............ 60574; 11-28-77

Social Security Administration—

Federal old-age, survivors, and dis-
ability insurance; coverage of cer-
tain fishermen; comments by
1-9-78.............. 60139; 11-25-77

HOUSING AND URBAN
DEVELOPMENT DEPARTMENT
Office of Assistant Secretary for Hous-
ing—Federal Housing Commis-
sioner—

Mortgage and loan insurance; prepay-
ment with mortgage approval;
comments by 1-9-78........ 62131;

12-9-77

Revised standard for carpet with foam
rubber carpet cushion (flowed-on);
comments by 1-12-78...... 60571;

11-28-77
SECURITIES AND EXCHANGE
COMMISSION

Short tendering rule; comments by
1-13-78............... 59280; 11-16-77
TRANSPORTATION DEPARTMENT
Materials Transportation Bureau—
Qualification and design of steel pipe
for transportation of hazardous gas
or liquid by pipeline; comments by
1-12-78............ 62397; 12-12-77
VETERANS ADMINISTRATION
Veterans benefits; determinations of in-
competency and competency; com-
ments by 1-9-78............. ... 62396;
12-12-77

Next Week's Meetings ‘—I

AGRICULTURE DEPARTMENT
Forest Service—

Cascade Head Scenic—Research
Area Advisory Council, Lincoln City,

Oreg. (open), 1-13-78... .. 63197;
12-15-77

Rights-of-way on National Forest Sys-

tem lands, Denver, Colo. (open),

1-13-78.............. 62163; 12-9-77
Rights-of-way on National Forest Sys-
tem lands, Sacramento, Calif.

(open), 1-9-78.... 62163; 12-9-77
ARTS AND HUMANITIES,
NATIONAL FOUNDATION
American History Fellowships Panel,
Washington, D.C. (closed), 1-14-78.
64938; 12-29-77
Nonwestern History Fellowships Panel,
Washington, D.C. (closed), 1-14-78.
64938; 12-29-77
Opera Section, Music Panel (NEA),
Washington, D.C. (partially open),
1-10 thru 1-12-78...______._.. .. 63965;
12-21-77
Planning Office Panel Advisory Commit:
tee, Washington, D.C. (closed), 1-12
and 1-13-78........ 64158; 12-22-77
Public Programs Panel Advisory Com-
mittee, Houston, Tex. (closed), 1-11-
Y HTTme L W 64158; 12-22-77
Public Programs Panel Advisory Com-
mittee, San Diego, Calif. (closed), 1-9
and 1-10-78..... ... 64158; 12-22-77
Public Programs Panel Advisory Com-
mittee, Washington, D.C. (closed),
1-9and 1-10-77................. 64159;

Public Programs Panel Division (NEH),
Washington, D.C. (closed), 1-13-78.
63964; 12-21-77

CIVIL RIGHTS COMMISSION

State advisory committees:
Connecticut, Meriden, Conn. (open),
63806; 12-20-77
Maine Advisory Committee, Augusta,

Me. (open), 1-12-77........ 64916;
12-29-77

COMMERCE DEPARTMENT
Domestic and International Business

Administration—
Management-Labor Textile Advisory
Committee (open), Washington,
D.C., 1-11-78.... 62025; 12-8-77
Industry and Trade Administration—
Computer Systems Technical Advisory
Committee, Washington, D.C. (par-
tially open), 1-13-78........ 64140;

Electronic Instrumentation Technical
Advisory Committee, Washington
D.C. (closed), 1-10-78...... 64141;
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Foreign Availability Subcommittee,
Computer Systems Technical Ad-
visory Committee, Washington,
D.C. (partially closed), 1-10-78.

63924; 12-21-77

Six technical advisory committees,

joint meeting, Washington, D.C.
(closed), 1-11-78.............. 63808;
12-20-77

National Bureau of Standards—
Building Technology Advisory Com-
mittee, Gaithersburg, Md. (open),

1-12 and 1-13-78............ 62408;
12-12-77
National Oceanic and Atmospheric

Administration—

Gulf of Mexico Fishery Management
Council and Its Scientific and Sta-
tistical Committee, Biloxi, Miss.
(open), 1-10 through 1-12-78.

61296; 12-2-77

Mid-Atlantic Fishery Management
Council, Claymont, Del. (open),
1-11 and 1-12-78.._... ... 62946;

12-14-77

Western Pacific Fishery Management

Council, Guam (open), 1-12-78,
63445; 12-16-77

Western Pacific Fishery Management
Council, Saipan, Northern Mariana
Islands (open), 1-10 and 1-11-78.

63445; 12-16-77
DEFENSE DEPARTMENT
Army Department—

Command and General Staff College
Advisory Committee, Fort Leaven-
worth, Kans. (open), 1-11 thru
1-13-78.......cccun 62524; 12-13-77

Office of the Secretary—

Command and Control Systems Man-
agement Task Force, Defense Sci-
ence Board, Arlington ,Va. (closed),

1-11 and 1-12-78............ 63934,
12-21-77

Wage Committee, Washington, D.C.
(closed), 1-9-78................ 56776;
10-28-77

EDUCATIONAL RESEARCH NATIONAL
COUNCIL
Meeting, Washington, D.C. (open), 1-12
and 1-13-78_ . . 64983; 12-29-77
ENERGY DEPARTMENT
Energy Technology Office—
Fossil_ Energy Advisory Committee,
Arlington, Va. (open), 1-12-78.
64144; 12-22-77
Hot Gas Cleanup Technology Subcom-
mittee of the Fossil Energy Advisory
Committee, Washington, D.C.
(open), 1-11-78... ... 64144,
o 12-22-77
lce'of Intergovernmental and Institu-
tional Relations—
Solar Working Group, Washington,
D.C. (open), 1-11 and 1-12-78.
e, 63656; 12-19-77
ERAL COMMUNICATIONS
COMMISSION
Radio Technical Commission for Marine
??Nlces, Washington, D.C. (open), 1-
=78 63660; 12-19-77

FEDERAL REGISTER

FEDERAL ELECTION COMMISSION
Clearinghouse Advisory Panel, Arlington,
Va. (open), 1-9 and 1-10-78.
62974; 12-14-77
FEDERAL PREVAILING RATE ADVISORY

COMMITTEE
Meeting, Washington, D.C. (open), 1—-
2 By S e 63957; 12-21-77

GENERAL SERVICES ADMINISTRATION

Regional Public Advisory Panel on

Architectural and Engineering Serv-

ices, Washington, D.C. (open), 1-10

and 1-11-78.... . 63220; 12-15-77

HEALTH, EDUCATION, AND WELFARE

DEPARTMENT

Alcohol, Drug Abuse, and Mental Health
Administration—

Alcohol Research Review Committee,

undetermined location (partially

open), 1-9 and 1-10-78.... 63815;

12-20-77

Experimental and Special Training Re-

view Committee, Rockville, Md.

(partially open), 1-11 thru 1-

1 7 <y A AP e 63815; 12-20-77

Psychiatry Education Review Commit-

tee, Rockville, Md. (partially open),

1-10 thru 1-13-78. ... 63815;

Food and Drug Administration—
Allergenic Extracts Panel, Rockville,
Md. (open), 1-13 and 1-14-78,
63468; 12-16-77
Antimicrobial Panel, Bethesda, Md.
(open), 1-13 and 1-14-78.
63468; 12-16-77
Cardiovascular Device Classification
Panel, Washington, D.C. (open), 1-
.... 63817; 12-20-77
Endocrinology and Metabolism Ad-
visory Committee, Rockville, Md.
(open), 1-10-78. ... .. 63467;
12-16-77
General and Plastic Surgery Device
Classification Panel, Washington,
D.C. (open), 1-13-78........ 63468;
12-16-77
Hemorrhoidal Panel, Rockville, Md.
(open), 1-9-78.. 63467; 12-16-77
Neurological Device Classification
Panel, Washington, D.C. (open), 1—
NI=78 s 63468; 12-16-77
Pollen collection and preparation,
Bethesda, Md. (open), 1-12-78.
62549; 12-13-77
National Institutes of Health—
Breast Cancer Task Force Committee,

Bethesda, Md. (partially open),
1-10 thru 1-12-78.. . . 63479;
12-16-77

Lipid Metabolism Advisory Commit-
tee, Bethesda, Md. (open), 1-
10-78................ 63477; 12-16-77
Neurological and Communicative

Disorders and Stroke National Ad-
visory Council, Planning Subcom-
mittee, Bethesda, Md. (partially
open), 1-12-78..59919; 11-22-77
Viral diagnosis; workshop on new and
useful methods, Bethesda, Md.

(open), 1-12 and 1-13-78.
59920; 11-22-77

Office of the Secretary—

Advisory Committee on National
Health Insurance Issues, Washing-

ton, D.C. (open), 1-13 and 1-
=R i 60020; 11-23-77
Professional Standards National Re-
view Council, Washington, D.C.
(open), 1-9 and 1-10-78.. 63959;
12-21-77

Sexually Transmitted Diseases Work-
shops, Washington, D.C. 1-10 and
1-12-78 ... 61085; 12-1-77

INTERIOR DEPARTMENT
Land Management Bureau—

Payment of fees, Casper, Wyo. (open),
1-9-78 . ... 63437; 12-16-77
Payment of fees, Denver, Colo.
(open), 1-10-78................ 63437;
12-16-77

Payment of fees, Las Vegas, Nev.

(open), 1-11-78 ... ... 63437;
12-16-77

Payment of fees, Phoenix, Ariz.
(open), 1-13-78................ 63437;
12-16-77

Payment of fees, Salt Lake City, Utah
(open), 1-12-78.. .. 63437;
JUSTICE DEPARTMENT
Law Enforcement Assistance
Administration—

National Institute of Law Enfocrement
and Criminal Justice Advisory Com-
mittee, Arlington, Va. (open), 1-12
and 1-13-78...... 63963; 12-21-77

Prisons Bureau—

National Institute of Corrections Ad-
visory Board, Washington, D.C., 1-
BoT8 sineioiia 62051; 12-8-77

NATIONAL SCIENCE FOUNDATION
Ad Hoc Subcommittee on SEATAR Proj-
ect Review, La Jolia, Calif. (closed),

1-12 and 1-13-78. . .... 64159;

12-22-77
STATE DEPARTMENT
Agency for International Development—

International Food and Agricultural
Development Board, Washington,
D.C. (open), 1-9-78_ .. ... 63984;

12-21-77

International Food and Agricultural
Development Board, Joint Commit-
tee on Agricultural Development,
Arlington, Va. (open), 1-10 and 1-
P & (¢ - ISR 63984; 12-21-77

International Food and Agricultural
Development Board, Joint Research
Committee, Arlington, Va. (open),
1-10 and 1-11-78 ... 63985;

12-21-77
Office of the Secretary—

International Radio Consultative Com-

mittee U.S. National Committee,

Study Group 5, Boulder, Colo.
(open), 1-12-78.... . .. 63985;
12-21-77

Shipping Coordinating Committee,
Subcommittee on Safety of Life at
Sea, Washington, D.C. (open), 1-
1078, s 62985; 12-14-77

Shipping Coordinating Committee,
Subcommittee on Safety of Life at
Sea, Washington, D.C. (open), 1-
R 63985; 12-21-77
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TRANSPORTATION DEPARTMENT
Federal Aviation Administration—

Air Traffic Procedures Advisory Com-
mittee, Washington, D.C. (open),
1-10 thru 1-12-78............ 64167;

12-22-77
Federal Highway Administration—

National Advisory Committee on Uni-
form Traffic Control Devices, Wash-
ington, D.C. (open), 1-12 and 1—
190 oy 2 SR 64168; 12-22-77

VETERANS ADMINISTRATION
Central Office Education and Training
Review Panel, Washington, D.C.
(open), 1-10-78.. 62436; 12-12-77
Station Committee on Educational Al-
lowances, Nashville, Tenn. (open), 1—
TO=78aan . vt 63511; 12-16-77
Veterans' Administration Wage Commit-
tee, Washington, D.C. (closed), 1-
12-78.....oiiiain: 63511; 12-16-77

Next Week’s Public Hearings

ENERGY DEPARTMENT
Economic Regulatory Administration—
Canadian Allocation Program and
Buy/Sell Program, Washington,
D.C., 1-10-78 (Date changed from
12-27-77; First published 42 FR
62493, 12-13-77)............ 63896;
12-21-77

ENVIRONMENTAL PROTECTION AGENCY
South Coast Air Quality Management
District; revisions to regulations in
California, Los Angeles, Calif,, 1-

13-78.................... 60929; 11-30-77
HEALTH, EDUCATION, AND WELFARE
DEPARTMENT

Food and Drug Administration—
Saccharin and its salts; Washington,
D.C., 1-12-78.... 62160; 12-9-77
Office of the Secretary—
Sexually Transmitted Diseases, Wash-
ington, D.C., 1-11-78........ 61085;
12-1-77
TRANSPORTATION DEPARTMENT
Federal Aviation Administration—
Noise and sonic boom requirements
for civil supersonic airplanes, Hono-
lulu, Hawaii, 1-11 and 1-12-78.
: 62400; 12-12-77
TREASURY DEPARTMENT
Fiscal Service—
Treasury tax and loan accounts, Wash-
ington, D.C., 1-12-78........ 62308;
12-9-77

List of Public Laws

Nore: No public bills which have become
law were received by the Office of the Federal
Register for inclusion in today's Lisr or
PusLic Laws,
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rules and requlations

REGISTER issue of each meonth,

This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are
keyed to and codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510,
The Code of Federal! Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL

[3410-02]
Title 7—Agriculture

CHAPTER IX—AGRICULTURAL MARKET-
ING SERVICE (MARKETING AGREE-
MENTS AND ORDERS; FRUITS, VEGE-
TABLES, NUTS), DEPARTMENT OF
AGRICULTURE

[Navel Orange Reg. 422, Amdt. 1]

[Navel Orange Reg. 419, Amdt. 1]

PART 907—NAVEL ORANGES GROWN IN
ARIZONA AND DESIGNATED PART OF
CALIFORNIA

Amendment of Size Regulations

AGENCY: Agricultural Marketing Serv-
ice, USDA.

ACTION: Amended rules.

SUMMARY: These amendments reduce
the minimum size requirement appli-
cable to fresh domestic shipments of
navel oranges grown in the production
area from 2.32 inches in diameter to 2.20
inches in diameter. This action is de-
signed to promote orderly marketing in
the interest of producers and consumers.

EFFECTIVE DATE: December 30, 1977.

FOR FURTHER INFORMATION CON-
TACT:

Charles R. Brader, 202-447-6393.

SUPPLEMENTARY INFORMATION:
Findings. (1) Pursuant to the marketing
agreement, as amended, and Order No.
907, as amended (7 CFR Part 907), regu-
lating the handling of navel oranges
grown in Arizona and designated part
of California, effective under the appli-
cab}e provisions of the Agricultural Mar-
keting Agreement Act of 1937, as
keting agreement and order, and upon
the basis of the recommendations and
Information submitted by the Navel
Orange Administrative Committee, es-
tablished under the said amended mar-
keting agreement and order, and upon
other available information, it is hereby
found that the regulation of handling of
such navel oranges, as hereinafter pro-
Vided, will tend to effectuate the declared
Dolicy of the act.

(2) The need for decreasing the mini-
mum size requirement for navel oranges
Tesults from changes that have taken
Place in the marketing situation. The
Eﬁfkeﬁmg picture now indicates that

ere is a greater demand for such small-
& navel oranges than existed when the
;egulatxons were made effective. There-
,3”' in order to provide an opportunity
nar handlers to handle such smaller
d Vel oranges to fill the current market
a;fmnd. the regulations should be

ended, as hereinafter set forth.

(3) It is hereby further found that it
is impraeticable and contrary to the pub-
lic interest to give preliminary notice,
engage in public rulemaking procedure,
and postpone the effective date of these
amendments until 30 days after publi-
cation thereof in the FEDERAL REGISTER
(5 U.8.€C. 553) because the time interven-
ing between the date when information
upon which these amendments are based
became available and the time when
these amendments must become effective
in order to effectuate the declared policy
of the act is insufficient, and these
amendments relieve restrictions on the
handling of navel oranges grown in Ari-
zona and designated part of California.

Order. 1. 'The provisions of § 907.719
Navel Orange Regulation 419 (42 FR
62379) are amended to read as follows:

§ 907.719 Navel Orange Regulation 419.

(a) During the period December 30,
1977, through February 2, 1978, no
handler shall handle any navel oranges
grown in District 2 which are of a size
smaller than 220 inches in diameter,
which shall be the largest measurement
at a right angle fo a straight line run-
ning from the stem to the blossom end
of the fruit: Provided, That not to ex-
ceed 5 percent, by count, of the navel
oranges contained in any type of con-
tainer may measure smaller than 2.20
inches in diameter.

(b) The terms “handler”, “handle”,
and “District 2” as used herein shall
have the same meaning as is given to
the respective terms in said marketing
agreement and order.

2. The provisions of § 907.722 Navel
Orange Regulation 422 (42 FR 64360)
are amended to read as follows:

§ 907.722 Navel Orange Regulation 422,

(a) During the period December 30,
1977, through July 13, 1978, no handler
shall handle any navel oranges grown
in District 1 or District 3 which are of
a size smaller than 2.20 inches in diam-
eter, which shall be the largest measure-
ment at a right angle to a straight line
running from the stem to fhe blossom
end of the fruit: Provided, That not to
exceed 5 percent, by count, of the navel
oranges contained in any type of con-
tainer may measure smaller than 2.20
inches in diameter.

(b) The terms “handler’, “handle”,
“District 1,” and “District 3" as used
herein shall have the same meaning as
is given to the respective terms in said
marketing agreement and order.

(Secs. 1-19, 48 Stat, 31, as amended; 7 U.S.C.
601-674.)

Dated: December 29, 1977, to become
effective December 30, 1977.

D. S. KURYLOSKI,
Acting Depuly Director, Fruitl
and Vegetable Division, Agri-
cultural Marketing Service.

| PR Doc.78-80 Filed 1-3-78;8:45 am |

[ 1505-01 ] 8
Title 15—Commerce and Foreign Trade

CHAPTER III—DOMESTIC AND INTERNA-
TIONAL ' BUSINESS ADMINISTRATION,
DEPARTMENT OF COMMERCE

PART 303—WATCHES AND WATCH
MOVEMENTS

Codification of Watch Quota Rules
Carrection

In FR Doec. 77-35701 appearing at page
62907 in the issue for Wednesday, De-
cember 14, 1977, make the following
changes:

(1) On page 62908, in § 303.1 first col-
umn, the text in parenthesis from lines
21 through 23 should have read as fol-
lows: “ * * * (no provision is made for
carryover of unutilized quota from one
year to the next). * * * ”

(2) On page 62910, middle column, in
the 11th line of §303.8(a) “Four DIB-
321P" should have read “Form DIB-
321P".

[ 6750-01 ]
Title 15—Commercial Practices
CHAPTER I—FEDERAL TRADE
COMMISSION

SUBCHAPTER A—ORGANIZATION, PROCEDURES
AND RULES OF PRACTICE

PART 0—ORGANIZATION

Cleveland Regional Office Change of
Address

AGENCY': Federal Trade Commission.
ACTION: Final rule.

SUMMARY: This rule changes the ad-
dress of the Cleveland Regional Office.
EFFECTIVE DATE: January 4, 1978.
FOR FURTHER INFORMATION CON-
TACT:

Paul R. Peterson, Regional Director,
Cleveland Regional Office, Federal
Trade Commission, Suite 500, Mall
Building, 118 Saint Clair Ave., Cleve-
land, Ohio 44114, 216-522-4207.

1 Editorial Note: Chapter III will be for-
mally renamed at a future date to “Industry
& Trade Administration, Department of
Commerce."
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Accordingly, 16 CFR 0.18(h) (4) is
amended to change the address for the
Cleveland Regional Office to Suite 500,
Mall Building, 118 Saint Clair Avenue,
Cleveland, Ohio 44114,

(15 UB.C. 46(g) and 5 U.S.C. 552.)
By direction of the Commission.
CaAror M. THOMAS,
Secretary.
[FR Doc.78-23 Filed 1-3-78;8:45 am|

[ 6750-01 ]

PART 3—RULES OF PRACTICE FOR
ADJUDICATIVE PROCEEDINGS

Subpart G—Reports of Compliance
Editorial Amendment
AGENCY: Federal Trade Commission.
ACTION: Final rule,

SUMMARY: This rule change delefes a
reference to the Flammable Fabrics Act.

EFFECTIVE DATE: January 4, 1978.

FOR FURTHER INFORMATION CON-
TACT:

Joseph N. Kuzew, Chief, Rules and

Publications Branch, Federal Trade

Commission, 6th and Pa. Ave., NW.,

Washington, D.C. 20580, 202-724-1185.
SUPPLEMENTARY INFORMATION:
On May 14, 1973, functions under the
Flammable Fabrics Act (15 U.S.C, 1191~
1204) were transferred to the Consumer
Product Safety Commission pursuant to
section 30 of the Consumer Product
Safety Act (15 U.S.C. 2079). Previously,
the Department of Commerce, the Fed-
eral Trade Commission, and the Depart-
ment of Health, Education, and Welfare
had responsibilities under the Flammable
Fabrics Act.

By notice published in Part III of the
FepeERAL REGISTER on December 30, 1975
(40 FR 59884-59957), the Consumer
Product Safety Commission codified
flammability standards, policy state-
ments, and interpretations under the
Flammable Fabrics Act and transferred
rules and regulations under that Act
from Chapter 1 of Title 16, Code of Fed-
eral Regulations, Part 302 to Title 16,
Code of Federal Regulations, Chapter
II, Subchapter D.

On February 2, 1976, the Commission
published in the FEDpERAL REGISTER (41
FR 4814) amendments of Subparfs D
and G of Subchapter A of Chapter 1 of
Title 16 of the Code of Federal Regula~
tions, to delete references to the Flam-
mable Fabrics Act. The amendment be~
ing made by this document was inad-
vertently omitted from the February 2,
1976, amendments,

Accordingly, 16 CFR 3.6l1(a) is
amended by deleting the words *‘or
where the order was issued under the

Flammable Fabrics Act,” from the third
sentence.
(Section 6(g), 38 Stat. 721, (15 U.S.C. 46);
sec. (a) (1), 80 Stat. 383, (5 U.8.C. 652).)
By direction of the Commission.
CAROL M. THOMAS,
Secretary,
[FR Doc.78-22 Filed 1-3-78;8:45 am]

[ 6750-01 ]
PART 4—MISCELLANEOUS RULES
Editorial Amendments
AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: This rule change amends
certain references in Part 4 of the Rules
of Practice to conform them to a pre-
vious rules change appearing in the Fen-
ERAL REGISTER issue of August 5, 1977.
EFFECTIVE DATE: Upon publication,
FOR FURTHER INFORMATION CON-
TACT:

Barry R. Rubin, Office of the General

Counsel, Federal Trade Commission,

Washington, D.C. 20580, 202-523-3865.

SUPPLEMENTARY INFORMATION:
On August 5, 1977, the Commission pub-
lished in the FEpERAL REGISTER (42 FR
39658-9) amendments to §§2.34, 2.35,
and 3.25, 16 CFR 2.34, 2.35, and 3.25, of
its Rules of Practice. Those changes
amended the Commission’s rules govern-
ing disclosure of material pertaining to
consent order settlements so as fo make
ayvailable for public inspection and copy-
ing, at the beginning of the period for
public comment on such order, material
submitted to the Commission that is not
exempt from public disclosure under the
Freedom of Information Act; and to pro-
vide for a form of automatic withdrawal
of proceedings from adjudication where
consent agreements have been signed.
The provisions of § 3.25(f), 16 CFR 3.25
(f), as published on August 5, 1977 were
formerly contained in § 3.25(d), 16 CFR
3.25(d) . Section 3.25(d) is referred to in
§4.9() (10) and (14), 16 CFR 4.9(b)
(10) and (14), and accordingly should
have been amended on August 5, 1977, to
read § 3.25(0).

§4.9. [Amended]

Accordingly, the references to §3.25
(d) in 16 CFR 4.9(b) (10) and (14) are
amended to read 3.25(1).

(15 U.8.C. 46 (1), (g) and 5 U.S.C. 552.)
By direction of the Commission.

CAROL M. THOMAS,
Secretary.

[FR Doc.77-78-21 Filed 1-3-78;8:45 am]
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[8010-01]

Title 17—Commodity and Securities
Exchanges

CHAPTER II—SECURITIES AND
EXCHANGE COMMISSION

[Release Nos. 33-5894 and 10-10071]

PART 200—ORGANIZATION; CONDUCT
AND ETHICS; AND INFORMATION AND
REQUESTS

Delegation of Authority to Director of
Division of Investment Management

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Commission is amend-
ing its rules governing the delegation of
authority to the Director of its Division
of Investment Management (“Direc~
tor”). The new rule authorizes the Di-
rector to issue notices and orders under
section 3(a) (2) of the Securities Act of
1933 in connection with applications for
exemption from the registration provi-
sions of the Securities Act of interests in
certain stock bonus, pension, profit-shar-
ing, and annuity plans, Such authority is
limited to applications which appear to
the Director to present issues previously
settled by the Commission, and which do
not require in the public interest or the
interest of investors that a hearing be
held. In such cases, the delegation of
authority will permit more timely proc-
essing of applications by eliminating the
delay occasioned by seeking Commis-
sion approval of the issuance of notices
and orders under section 3(a) (2).

EFFECTIVE DATE: August 5, 1977.

FOR FURTHER INFORMATION CON-
TACT: 5

Lawrence R. Bardfeld, Office of Chief
Counsel, Division of Investment Man-~
agement, Securities and Exchange
Commission, 500 North Capitol Street,
Washington, D.C. 20549, 202-376-8056.

SUPPLEMENTARY INFORMATION: In
1270, section 3(a)(2) (15 U.S.C. 77c(a)
(2)) of the Securities Act of 1933 (15
US.C.77a et seq.) (“Securities Act”) was
amended by adding, In pertinent part:

The Commission, by rules and regulations
or order, shall exempt from the provisions of
Seéction § of this title (15 U.S.C. 77e) any in-
terest, or participation issued in connection
With a stock bonus, pension, profit-sharing,
Or annuity plan which covers employees some
or all of whom mre employees within the
meaning of section 401(c) (1) of the Internal
Revenue Code of 1954, if and to the extent
that the Commission determines this to be
lecessary or appropriate in the public in-
terest and consistent with the protection of
Investors and the purposes fairly intended by
the policy and provisions of this title.

dSince that amendment, the Commis-
on has granted several applications for

RULES AND REGULATIONS

exemption under the authority conferred
upon it. The Commission expects that
other applicants will seek similar orders
which present issues previously settled
and which do not raise questions of fact
or policy indicaling that the public inter-
est or the interest of investors requires
that a hearing be held. The Commission
therefore believes it is appropriate to
delegate authority to the Director of the
Division of Investment Management
(“Director”) to take the following ac-
tions with respect to such applications:

(1) To issue notices with respect to appii-
cations for orders where, upon examination,
the matter does not appear to the Director
to present issues not previously settled by
the Commission or to ralse questions of fact
or policy Indicating that the public interest
or the interest of investors requires that a
hearing be held.

(2) To authorize the issuance of orders
where a notice has been issued and no re-
quest for a hearing has been received from
any interested person within the period spec-
ified In the notice and the matter involved
presents no issue that the Director believes
has not previously been settled by the Com-
mission and it does not appear to the Di-
rector to be necessary in the public interest
or the interest of investors that a hearing
be held.

To accomplish this delegation of au-
thority, the Commission hereby amends
17 CFR 200.30-5 by adding a new para-
graph (b-1) to read as follows:

§ 200.30-5 Delegation of authority to
Director of Division of Investment
Management.

* . K B .

(b-1) With respect to the Securities
Act of 1933: (1) To issue notices with
respect to applications for orders under
section 3(a) (2) exempting from section
5 interests or participations issued in
connection with stock bonus, pension,
profit-sharing, or annuity plans cover-
ing employees some or all of whom are
employees within the meaning of section
401(c) (1) of the Internal Revenue Act
of 1954 where, upon examination, the
matter does not appear to him to present
issues not previously settled by the Com-
mission or to raise questions of fact or
policy indicating that the public interest
or the interest of investors requires that
a hearing be held.

(2) To authorize the issuance of or-
ders where a notice has been issued and
no request for a hearing has been re-
ceived from any interested person within
the period specified in the notice and the
maftter involved presents no issue that
he believes has not been settled previ-
ously by the Commission and it does not
appear to him to be necessary in the
public interest or the interest of in-
vestors that a hearing be held.

The Commission finds that the fore-
going action relates solely to agency
management and personnel and, accord-

755

ingly, that notice and prior publication
for comment under the Administrative
Procedure Act (5 U.S.C. 553 et seq.) are
UNNECcessary.

(Pub. L. 91-567, 84 Stat. 1497 (156 U.S.C. T7¢
(8)(2)):; Pub. L. 87-502, 76 Stat. 394, as
amended by Pub. L. 94-29, 80 Stat. 163 (15
U.8.C. 784-1,784-2).

By the Commission.

GEORGE A. FITZSIMMONS,
Secretary.
DecEMBER 23, 19717.

[FR Doc.78-4 Filed 1-3-78;8:45 am|

[ 656001 ]

Title 40—Protection of Environment
[FRL 838-7]

CHAPTER I—ENVIRONMENTAL
PROTECTION AGENCY

SUBCHAPTER C—AIR PROGRAMS
PART 52—APPROVAL AND PROMULGA-

TION OF STATE IMPLEMENTATION
PLANS: ARIZONA

Sulfur Oxide Control Strategy and Regula-
tions for Existing Nonferrous Smelters

AGENCY: Environmental Protection
Agency.

ACTION: Final rule.

SUMMARY: EPA today promulgates
State Implementation Plan regulations
governing the emission of sulfur dioxide
from the seven Arizona copper smelters.
The regulations set emission limitations
for these smelters, designed to ensure
the attainment and maintenance of the
sulfur dioxide national ambient air
quality standards through the use of
continuous emission reduction tech-
nology. Under the 1977 Amendments to
the Clean Air Act, the seven affected
Arizona smelters will not be required to
comply immediately with these emission
limits if they are able to demonstrate
their eligibility for primary nonferrous
smelter orders. These orders will permit
an alternative and less stringent interim
control plan for the smelters.

EFFECTIVE DATE: February 3, 1978.

FOR FURTHER INFORMATION CON-
TACT:

Frank M. Covington, Director, Air and
Hazardous Materials Division, EPA
Region IX, 215 Fremont St., San Fran-
cisco, Calif. 94105, 415-556-0217.
SUPPLEMENTARY INFORMATION:
The purpose of this notice is to promul-
gate regulations for the control of sulfur
oxide emissions as seven existing copper

smelters in the Phoenix-Tuecson Intra-~
state Air Quality Control Region and the
Arizona portion of the Arizona-New
Mezxico Southern Border Interstate Alr
Quality Control Region. The operator
and location of each affected copper
smelter are as follows:
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a, Phoeniz-Tucson Inirasiate Air
Quulity Control Region. ASARCO Incor-
porated, Hayden, Gila County; Magma
Copper Company, San Manuel Division,
Pinal County; Kennecott Copper Corpo-
ration, Ray Mines Division, ‘Gila County;
Inspiration Consolidated Copper Com-
pany, Gila County; Phelps Dodge Cor-
poration, New Cornelia Branch, Pima
County.

b. Arizona-New Mexzico Southern
Border Interstale Air Quality Control
Region. Phelps Dodge Corporation,
Douglas Reduction Works, Cochise
County; Phelps Dodge Corporation, Mo-
renci Branch, ‘Greenlee County.

The discussion which follows contains
the background for this action, a sum-
mary of the relevant public comments
received on the proposed rulemaking, the
Administrator’s responses to those com-
ments, and a description of the regula-
tions.

BACKGROUND

On May 31, 1972 (37 FR 10849) pur-
suant to section 110 of the Clean Air Act
and 40 CFR Part 51, the Administrator
disapproved the State of Arizona imple-
mentation plan for attainment and
maintenance of the National Ambient
Alr Quality Standards (NAAQS) for
sulfur oxides in the Phoenix-Tucson
Intrastate Air Quality Control Region
and the Arizona portion of the Arizona-
New Mexico Southern Border Interstate
Air Quality Control Region. The Ad-
ministrator's disapproval was based on
the fact that the plan did not provide
for the attainment and maintenamce of
NAAQS for sulfur oxides in these Re-
gions. On May 30, 1972 the Governor of
Arizona submitted a revision to the state
implementation plan incorporating reg-
ulations for the control of sulfur exides
from existing copper smelters, and on
July 27, 1972 (37 FR 15081) the Adminis-
trator published his decision to dis-
approve these regulations. This decision
was based on several factors. One major
factor was that the regulations were mot
specific in a number of areas, which
made it impossible {o judge whether or
not the regulations would have assured
attainment and maintenance of the
NAAQS. In addition, the regulations did
not require constant control of emissions
from copper smelters to achieve the
NAAQS for sulfur oxides. Instead of con-
stant emission controls, the Arizona
regulations required the use of supple-
mentary control systems (SCS) on a
permanent basis to achieve the NAAQS.

On July 27, 1872 (37 FR 15096) the
Administrdtor proposed regulations for
the control of sulfur oxides emitted by
all existing smelters in Arizona. The
amount of control required for the
attainment and maintenance of the
NAAQS was based on the available air
quality data from the State of Arizona
and diffusion model estimates. Because
public comments and analysis indicated
that the air quality data were guestion-
able, the regulations proposed on July
27, 1972 were not finalized. Instead, EPA
established a monitoring network and
collected air quality data at 23 sites in
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the vicinity of the seven copper smelters
located in Arizona. Data were collected
from these sites during the period be-
tween July 1973 and November 1974.

Using these air quality data, new regu-
lations were proposed by the Adminis-
trator on Octoeber 22, 1975 (40 FR
49362). The proposed regulations re-
quired the constant control of emissions
from each smelter such that both the
primary and secondary standards would
be met. Paragraph 52.125(d) of the pro-
posed regulations pertained to the con-
trol of fugitive emissions, Paragraph
52.125(e) established an ultimate emis-
sion limitation that was sufficient to
attain and maintain NAAQS Ior each
smelter., Paragraph 52.125(f) provided
an interim alternative for certain
smelters to the emission limit estab-
lished in paragraph (e) if it were deter-
mined that those smelters would not be
able to meet their ultimate emission
limits through reguired acid plant tech-
nology alone. Specific provisions for use
of SCS were included in this paragraph.
Paragraph 52.125(g) established report-
ing requirements when any of the appli-
cable emission limitations in paragraphs
(e) and (f) were not met.

In December 1975, a public hearing was
held on the proposed regulations in
Douglas, San Manuel, Winkelman, Mi-
ami, Morenci, and Ajo, Arizona. Each
location of the hearing was attended by
EPA officials, smelter operators, state of-
ficials, and the public. Testimony was re-
ceived during the hearing, and written
comments were submitted to EPA by
various individuals and organizations
following the hearing. A1l comments and
testimony presented to EPA on the pro-
posed rulemaking were considered in the
process of promulgating these regula-
tions.

During 1976, the State of Arizona solic-
ited comments from EPA on tentative
state implementation plan (SIP) revi-
sions for sulfur dioxide confrol at exist-
ing smelter locations. EPA responded to
the State with detailed and general com-
ments on the tentative SIP revisions. In
January 1977, EPA received from the
State of Arizona proposed sulfur oxide
regulations for existing nonferrous
smelters. The Agency is currently re-
viewing that submission, and if those
regulations prove equivalent to those
promulgated today, the Administrator
will approve such regulations and rescind
the Federal regulations promulgated
herein.

In August 1977, the Clean Air Act
Amendments became law. New section
302(k) of the Clean Air Act defines the
“emission limitations” required by sec-
tion 110 of the Act as specifically requir-
ing the use of constant controls. Under
new section 123 of the Act, no source may
initiate the use of any tech-
nique Yo decrease the amount of con-
stant control otherwise required of it in
the SIP; under section 110, that amount
of control is the amount needed to at-
tain and maintain the NAAQS. These
provisions, therefore, explicitly demand

that SIPs require all sources to attain
and maintain the standards through con-
stant controls alone, without reliance
upon dispersion techniques.

The 1977 Amendments also adopt the
substance of EPA's propoesed interim con-
trol policy for Arizmona copper smelters,
but provide that the interim smelfer pol-
icy is now to be implemented through
a new enforcement mechanism rather
than in SIPs. This mechanism, embodied
in new section 119 of the Clean Air Act,
provides that while smelters remain sub-
ject to the full constamt control resuire-
ments of SIPs, compliance with those
requirements may be temporarily de-
ferred through the issuance of a primary
nonferrous smelter order (NSO) . An NSO
operates in essence as an interim stay
of enforcement of the SIP emission lim-
itation. The NSO is only available to an
existing smelter if it can establish that
it cannot meet its STP emission limit
through the use of reasonably available
control technology (RACT) .

Pusric COMMENTS

The EPA hearing elicited substantial
comment regarding the propesed regula-
tions. The following section is a summary
of the testimony and exhibits taken dur-
ing the public hearing and the written
submittals received during the comment
period which pertain to this promulga-
tion. Tt should be noted that other com-
ments were received which addressed
portions of the proposed regulations not
being finalived in this rnlemaking be-
cause of the intervening effect of the 1977
Clean Air Act Amendments.

General Public Comments. The vast
majority of comments addressed the is-
sue of economics with respect to the cop~
per smelters and surrounding commu-
nities. Many commentators felt the pro-
posed regulations were not economically
feasible and would cause some Arizona
copper smelters to close operations. They
expressed concern for their jobs and felt
the loss in revenues resulting from clo-
sure of the local smelter would severely
affect the local community and schools.

Other general comments expressed
concern that health effects data did not
support a need for sulfur dioxide (50:)
control; evidence was given by referring
to the long lives of certain people in the
local area..Some commentators felt local
citizens should determine the emission
regulations while others felt State regu-
lations and standards were adequate.
Nevertheless, some public testimony and
a significant portion of the written com-
ments supported the EPA proposed rule-
making. These people expressed their de-
sire for clean air and supported SO: con-
trol based upon its visual and health ef-
fects. Some commentators felt the state
should not be trusted to protect
health and welfare while others urged
EPA to adopt stricter regulations than
those proposed.

Comments from the State. The State
of Arizona supported a general concept
of positive emission control. They rec
ommended treatment of converter gases
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py sulfuric acid plants. They also recom-
mended specific emission limitations for
each smelter and enforcement of these
emission limits by total sulfur account-
ability.

SIP Emission Limits. A number of
commentators criticized various aspects
of the proposed SIP emission limits.
some felt that the moving six-hour
averaging period for determining com-
pliance with the emission limit was too
short. Suggestions for longer periods in-
cluded recommendations for daily and
monthly averaging periods. It was also
suggested that the ambient air qt'm.lity
readings used to derive the SIP emission
limits be the second highest recorded
values rather than the highest recorded
values. Certain persons also felt that EPA
ghould have employed dispersion or dif-
fusion modeling in calculating these
limits, A number of smelter operators
contended that EPA should have used
air quality data obtained after its moni-
toring network was discontinued in or-
der to take account of possible differ-
ences in pollutant levels resulting from
alterations in configuration at various
smelters. The Magma Copper Company
believed that EPA should not use am-
bient data from the Slag Pond monitor
site, because the public did not have ac-
cess to that site. Various smelter opera-
tors thought that EPA should have taken
account of the possible effects of low
level (fugitive) emissions on measured
ambient concentrations in setting the
limits, although none suggested a meth-
odology for doing so. Finally, Phelps
Dodge Corporation testified that its Ajo
smelter could not meet the SIP emission
limit with the constant controls pres-
ently operating at that facility.

Monitoring Requirements. Technical
comments recommended the use of total
sulfur accountability rather than in-
stack monitoring for determining com=-
pliance with emission limits. It was felt
that continuous stack monitoring was
impractical, unreliable, and costly. In ad-
dition, if monitoring requirements do not
conform to existing conditions, one
commentator contended that an un-
necessary and expensive relocation of
sampling ports will be required.

Legal Considerations. Commentators
argued that the opportunity for cross-
examination should have been granted
at the public hearing. )

RESPONSE TO COMMENTS

The following is the Administrator's

general response to the major oral and
Written comments made by the public.
A more detailed response to many of the
tomments, as well as responses to certain
{:*5 significant comments, is provided
v the explanations and justifications
found in the Technical Support Docu-
%snt accompanying this promulgation.
dr at document is available from the ad-
im? listed above and is incorporated
S“t)hi's notice by reference.

2 Emission Limits. This limitation is
at&&ged to assure that NAAQS will be
Emissiw and maintained by constant

on controls without the use of dis-
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persion techniques. This limit is based
on the direct relationship between SOs
emissions from each smelter and the at-
tainment of NAAQS for SO: in the area
affected by those emissions,

Since the secondary air quality stand-
ard for SO. is based on a three-hour aver-
age, a short time averaging period for the
SIP emission limit is required to protect
this short term air quality standard.
Thus a long averaging period (such as
those suggested by some commentators)
for the SIP emission limit would provide
no assurance that short term NAAQS
would be protected. For example, if a
daily averaging period were used, stack
emissions could be large during part of
the day, violating the secondary (three-
hour) NAAQS, while production could be
decreased for the remainder of the day
such that the emission limit would be
met on an average basis. For this rea-
son, the moving six-hour averaging pe-
riod cannot be relaxed without defeating
the basic purpose of the secondary
NAAQS. In the Administrator's judg-
ment, a moving six-hour averaging pe-
riod is sufficiently stringent to protect
the SO, air quality standards and is the
shortest period which can be reasonably
used for copper smelters to determine
compliance with the SIP emission limit,

The SIP emission limits in the pro-
posed rulemaking were based on a pro-
portional relationship between air qual-
ity levels and emission rates. It was sug-
gested at the public hearing, however,
that dispersion modeling should be used
in this calculation. EPA subsequently
tried many different modeling ap-
proaches, but found that the model re-
sults were inadequate for the prediction
of absolute short-term concentrations
because of the complex terrain surround-
ing most of the Arizona smelters and the
lack of precise meteorological and emis-
sion data. Thus, the Administrator has
used measured air quality data to develop
the SIP emission limits for these regula-
tions.

In areas where sufficient air quality
data exist to insure that the monitors
have measured the highest ambient con-
centration, the second highest ambient
concentration is usually appropriate to
establish the SIP emission limitations.
However, the monitoring data for the
Arizona smelters were not sufficient to
insure that the highest ambient concen-
tration was measured by the monitors.
This was illustrated through the use of
dispersion modeling on a comparative
basis to compare measured air quality
data with predicted data. This compari-
son demonstrated that the existing air
quality monitors were likely not located
at points of maximum concentration and
therefore did not measure the highest
concentration of SO, in the vicinity of
each smelter. Therefore, the highest
measured concentrations in each smelter
area were selected for developing these
SIP emission limits.

Magma Copper Company indicated in
its comments on the proposed regula-
tions that the use of the Slag Dump
monitoring data was inappropriate

T

since the monitor was in an area inac-
cessible to the general public. EPA has
confirmed that this monitor is located
on property within Magma’s general
process area and is inaccessible to the
general public. Therefore, EPA has used
data from another monitor to determine
the SIP emission limit for the Magma
smelter. This limit is therefore less
stringent than the one originally pro-
posed.

Some commentators also questioned.
EPA’s decision not to use ambient data
from periods subsequent to that gath-
ered by EPA’s monitoring network. The
later data are less reliable, EPA believes,
because of the many changes being made
by many smelters during the later pe-
riods. Ambient data collected during the
construction and testing phases of
smelter modifications oceurring during
the later periods were unsuitable due to
the lack of concurrent continuous emis-
sion data and the possibility that ab-
normal operating conditions existed at
some of the smelters during this time.
In addition, since 1974 many of the am-
bient monitoring stations have been re-
paired, replaced, or removed; the qual-
ity of the source-receptor relationships
was therefore considered less adequate
than during the 1973-74 period. More~
over, the use of the 1973-74 data is not
likely to produce significantly different
limitations than would later data, be-
cause the correspondingly smaller per-
centage reductions needed to meet the
SIP limit would be applied to the de-
creased stack emissions which resulted
from improved controls.

It was also argued by some commen-
tators that EPA should have accounted
in its calculation of the SIP emission
limits for the possible effects of low
level fugitive emissions on measured
ambient concentrations. EPA recognizes
that such emissions can have some effect
on measured air quality values, although
the effect will not generally be compa~
rable to that of stack emissions (l.e.,, on
monitors, such as these, sited to meas~
ure maximum impact of stack emis-
sions). There is at the present time,
however, inadequate technical under-
standing of the precise relationship of
such emissions .to measured readings to
allow any meaningful quantitative eval-~
uation of their impact. These emissions
have variable emission points, both at
each smelter and from one smelter to
another. Moreover, there is presently no
way to measure precisely the emissions
themselves, since their release points are
not well-defined. In sum, there is cur-
rently no accurate way to either model
or measure the impact of these emis-
sions on measured air quality values; no
method for doing so was suggested by
any commentator.

Legal Considerations. The question of
whether EPA should have held an ad-
judicatory hearing during the public
hearing for proposed rulemaking was
raised by several commentators. This
question has been litigated and re-
solved by several court cases. Most rele=
vant to this rulemaking, the case of
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Anaconda v. Ruckelshaus, 482 F. 2d 1301,
1306 (10th Cir,, 1973), held that neither
the Clean Air Aet nor the Administra-
tive Procedure Act compelled EPA to per-
mit cross-examination before promul-
gating a SIP for Montana, even though
the plan contained SO. emission stand-
ards applicable only to the Anaconda
smelter. Furthermore, the Ilegislative
history of the 1977 Clean Air Act Amend-
ments confirms the intention of Con-
gress that adjudicatory hearings are not
required in rulemaking actions of this
kind. In this context, it is the Adminis-
trator’s judgment that an adjudicatory
hearing for this action is unnecessary.
(See also, Buckeye Power, Inc., et al. v.
EPA, 481 F. 2d 162, 172 (6th Cir., 1973) ;
United States v. Florida East Coast R.
Co., 410 U.S. 224, 240 (1973) .)

Monitoring Requirements. Technical
comments on the proposed rulemaking
indicated that continuous stack moni-
tors were unavailable and inaccurate
for measuring SO.. Subsequently, EPA
requested information from wvarious
manufacturers of continuous monitors
on the availability, accuracy, and relia-
bility of this equipment. Many responses
have been received indicating that these
monitors are currently available. Recog-
nizing certain problems of moisture and
grain loading with this type of sampling,
the manufacturers stated they would
build and install such monitors under a
turnkey contract and that they would
guarantee the operation, reliability, and
accuracy of this equipment including
specifications such as equipment calibra-
tion and range sensitivity. Therefore, in
order to enforce and determine com-
pliance with these regulations, the Ad-
ministrator is requiring the installation
and use of continuous stack monitors
for SO. measurement. In addition, the
smelter will be subject to the source
test procedure specified in Method 8 (40
CFR Part 60) for determining compli-
ance with the emission limitations when
required by the Administrator.

Phelps Dodge asserted that the pro-
posed requirement that continuous mon-
itors be located at least eight stack di-
ameters downstream from any flow dis-
turbance would require the expenditure
of $550,000 for the relocation of sam-
pling ports. The Administrator has re-
viewed this requirement and has deter-
mined that it is not essential for reliable
monitoring. Therefore, the regulation
now permits location of sampling ports
at other points, if the new location is
approved by the Administrator. Ap-
proval would be expected for the Mo-
renci and Ajo smelters once EPA can
confirm the adeguacy of the existing
sampling ports at those smelters.

REGULATIONS

Deseription of Regulations. The final
regulations are provided in § 52.125(d)
with reference to two appendices of 40
CFR Part 52 (Appendices D and E).
Paragraph 52.125(d) sets a specific emis-
sion limitation for each smelter to be
achieved by constant control technology
sufficient to meet all NAAQS for SO,
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In addition, continmuous monitoring of
the stack effluents and acid plant bypass
duets is reguired. Appendix D of Part 52
specifies procedures for the determina~-
tion of SO, concentrations, and Ap-
pendix E of Part 52 contains procedures
for the determination of volumetric flow
rates. These appendices were promul-
gated in the February 6, 1975 FEDERAL
REeGISTER (40 FR 5517) .

This final rulemaking represents the
culmination of the process of establish-
ing an initial Arizona state implementa-
tion plan for sulfur dioxide for the two

" air quality control regions (AQCR) in-

volved, a process begun and carried out

under the authority and reguirements

of sections 110 (a) and (¢) of the Clean

Air Act. Consistent with those require-

ments, these regulations establish an

attainment date for sulfur dioxide for
the two affected AQCRs of (three years
from date of publication). The Admin-
istrator has determined that this attain-
ment date requires attainment of the
primary standards as expeditiously as
practicable and attainment of the sec-
ondary standards in a reasonable time.

The regulations promulgated today
also include a reguirement for each
smelter to submit to the Administrator
for approval a proposed schedule for
compliance with its SIP emission limita-
tion. General inerements of progress and
dates for achievement are also specified.
A provision is included in the regulations
for a smelter to submit for approval a
compliance schedule with alternative
dates for achievement of each increment
of progress.

All technical numbers in the regula-
tions are given in standard IS (Inter-
national System) units with Enelish
equivalents given in parentheses. These
numbers in parentheses are specified for
reference only and will not be used for
compliance purposes.

Calculations of the BSIP emission
limits are detailed in: “Technical Sup-
port Document: Regulations for Control
of Bulfur Dioxide Emissions from Ari-
zona Copper Smelters” This document
is available for review at:

U.S. Environmental Proteetlon Agency,
Region TX, 215 Fremont St., San Francis-
co, Calif. 94105.

Arizona Department of Heelth Services, 1740
‘West Adams St., Phoenix, Ariz. 85007,

Compliance with Emission Limi-
tations. As previously discussed, new
section 119 of the Clean Air Act now
provides that while smelters are subject
to the constant control requirements of
SIPs, compliance with SIP emission
limitations may be temporarily deferred
in certain cases through the issuance of
a nonferrous smelter order (NSO). A
NSO is only available to an existing
smelter if it can establish to the satis-
faction of the Administrator that it can-
not meet its SIP emission limit through
the use of reasonably available control
technology (RACT') . While EPA does not
now haye the information which would
allow a defermination of the extent to

which the equipment now in use at any
affected smelter represents RACT ifor
that smelter, the information now
available to the Agency indicates that
none of the seven smelters can meet its
SIP emission limitation, at its maximum
production capacity, through the use of
the equipment now on-line.

One option available te any source
for meeting its SIP emission limit is
permanent production curtailment, al-
though that is mot reguired by EPA in
any instance. G

The smelter owned by Inspiration
Consolidated Copper Company is the
most likely of all the Arizona smelters fo
meet its SIP emission limit through per-
manent production curtailment. How-
ever, based on the maximum produc-
tion capacity of the smelter as reported
to EPA by Inspiration, this smelter, like
the other Arizona smelfers, cannot now
meet its SIP emission limit at that
capacity. Nevertheless, EPA recognizes
that Inspiration could choose to slight-
ly reduce the maximum level at which
the smelter is operated and thereby
meet its SIP emission limit. Therefore
Inspiration, as well as the other Arizona
copper smelters, has the option of meet-
ing the STP emission limit promulgated
in these regulations or of seeking an
Fugitive Emission Control and Excess
Emission Reporting Requirements. The
regulations proposed in October 1975
contained provisions requiring the appli-
cation of specific control measures to al-
leviate the problem of fugitive (low level)
emissions at the Arizona smelters. The
1975 proposal also would have required
the reporting of excess emissions from
each smelter along with certain related
information. Both sets of requirements
were premised on what EPA believed
would be the compliance configuration of
each smelter. The reguirements thus
would have corresponded to the config-
urations and control technology to be
used in complying with the proposed reg-
ulations

Fum emission controls are neces-

‘sary at the Arizona smelters because the

low level release points of these emis-
sions can result in sulfur dioxide concen-
trations in the immediate vicinity of the
smelters in violation of the NAAQS for
80,. Furthermore, excess emission ré-
porting provisions are designed to en-
courage good operating and maintenance
practices at the smelters without penal-
izing any smelter for excess emissions re-
sulting solely from unavoidable equip-
ment malfunctions and without under-
mining the enforceahbility of the emission
limitations. Because both sets of require-
ments presume a knowledge of t.he's.mel-
ter configurations to which they will 2P~
ply and because EPA does not now have
that knowledge for final SIP compli-
ance purposes, neither is being finalized
in this rulemakihg. They will, however
be promulgated for any smelter if neces-
sary when the compliance configuration
of that smelter can be determined. That
would be expected to occur if any smelter
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elects to comply with the SIP emission
limitation rather than seeking a NSO, or
upon the denial, expiration, or termina-
tion of a NSO. In the interim, appropri-
ate corresponding requirements will be
embodied in the NSOs themselves where
necessary.

NSO Application. EPA expects that
each Arizona smelter will apply to the
Agency for an NSO under section 119 of
the Clean Air Act. Application may be
made after the effective date of this reg-
ulation. Guidance covering the applica-
tion for an NSO will be available from
the EPA Region IX office whose address
appears above.

The regulations promulgated herein
are effective February 3, 1978.

This Notice of Final Rulemaking is is-
sued under the authority of sections 110,
114, and 301 of the Clean Air Act as
amended (42 US.C. 7410, 7414, and
7601).

Note~The Environmental Protection
Agency has determined that this document
does not gontaln a major proposdal requiring
preparation of an Inflation or Economic Tm-
pact Statement under Executive Order 11821
and OMB Circular A-107 or under section 317
of the Clean Air Act.

Dated: December 28, 1977.

Doucras M. COSTLE,
Administrator.

Part 52 of Chapter I, Title 40, of the
Code of Federal Regulations is amended
as follows:

Subpart D—Arizona

1. In § 52.125, paragraph (d) is added
to read as follows:

§52,125 Control strategy and regula-
tions : sulfur oxides.

(d) Regulation for conirol of sulfur
diozide emissions (Phoeniz-Tucson In-
trastate and Arizona-New Mexico South-
ern Border Interstate Regions). (1) (i)
The owner or operator of any copper
smelter located in the Phoenix-Tucson
Infrastate Region and identified in this
Subparagraph shall comply with all the
requirements of this paragraph.

(i) After (three years from date of
bublication), the owner or operator of
any smelter subject to this subparagraph
shall not discharge or cause the dis-
charge of sulfur dioxide into the atmos-
Phere in excess of the following:

(@) In Pinal County; Magma Copper

ompany, San Manuel Division—9,000
kilograms per hour (19,850 Ib/hr) max-
Imum 6-hour average.

(b) In Gila County: ASARCO Incor-
borated, Hayden—2,140 kilograms per
hour (4,710 Ib/hr) maximum 8-hour
average.

'¢) In Gila County: Kennecott Copper
Corporation, Ray Mines Division—1,750
kilograms per hour (3,850 Ib/hr) maxi-
mum 6-hour average,

‘4dJ In Gila County: Inspiration Con-
solidated Copper Company—1,450 kilo-
grams per hour (3,180 1b/hr) maximum
8-hour average,
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(e) In Pima County: Phelps Dodge
Corporation, New Cornelia Branch—
2,870 kilograms per hour (6,310 1b/hr)
maximum 6-hour average.

(2) (i) The owner or operator of any
copper smelter located in the Arizona-
New Mexico Southern Border Interstate
Region and identified in this subpara-
graph shall comply with all the require-
ments of this paragraph.

(ii) After (three years from date of
publication), the owner or operator of
any smelter subject to this subparagraph
shall not discharge or cause the dis-
charge of sulfur dioxide into the atmos~
phere in excess of the following:

(a) In Cochise County: Phelps Dodge
Corporation, Douglas Reduction Works—
5,870 kilograms per hour (12,940 1b/hr)
maximum 6-hour average.

(b) In Greenlee County: Phelps Dodge
Corporation, Morenci Branch—=6,640 kil-
ograms per hour (14,630 lb/hr) maxi-
mum 6-hour average.

(3) The limitations specified in para-
graphs (d) (1) (ii) and (d) (2) (ii) of this
section shall be determined by the meth-
ods of measurement and calculation
specified in paragraphs (d)(5) and (d)
(6) of this section respectively. The spec-
ified limitations shall apply to the sum
total of sulfur dioxide emissions from the
smelter processing units and sulfur oxide
control and removal equipment, but not
including uncaptured fugitive emissions
and those emissions due solely to the use
of fuel for space heating or steam gen-
eration.

(4) (i) The owner or operator of any
smelter to which this paragraph is ap-
plicable shall no later than thirty (30)
days following the effective date of this
paragraph, submit to the Administrator
for approval a proposed compliance
schedule that demonstrates compliance
with paragraph (d) (1) or (d) (2) of this
section as expeditiously as practicable,
but not later than the date specified in
paragraph (d) (1) (i) or (d)(2) (i) of
this section.

(ii) The compliance schedule sub-
mitted to the Administrator pursuant to
paragraph (d) (4) (i) of this section shall
provide for increments of progress to-
ward compliance. The dates for achieve-
ment of such increments of progress
shall be specified. Increments of prog-
ress and dates for achievement shall in~
clude, but not be limited to, the follow-
ing:

(@) No later than two (2) months fol-
lowing the effective date of this para-
graph—Submit a final control plan to
the Administrator for meeting the re-
quirements of paragraph (d) (1) or (d)
(2) of this section;

(b) No later than four (4) months
following the effective date of this para-
graph—Let necessary contracts or is-
sue purchase orders for process and/or
control equipment to be used to accom-
plish the required emission control;

(¢) No later than six (6) months fol-
lowing the effective date of this para-
graph—Initiate on-site construction or
installation of emission control equip-
ment and/or process modification;
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(d) No later than thirty-three (33)
months following the effective date of
this paragraph—Complete on-site con-
struction or installation of emission con-
trol equipment and/or process modifica-
tion;

(e) No later than (three years from
date of publication)—Achieve full com-
pliance with the requirements of para-
graph (d) (1) or (d)(2) of this section.

(iii) The owner or operator of any
smelter subject to the requirements of
this paragraph shall certify to the Ad-
ministrator within five (5) days after
the deadline for each increment of
progress, whether or not the required
increment of progress has been met.

(iv) Notice must be given to the Ad-
ministrator at least thirty (30) days
prior to conducting a performance test
to afford him the opportunity to have an
observer present.

(v) If any smelter subject to this
paragraph is currently in compliance
with the requirements of paragraph (d)
(1) or (d)(2) of this section, the owner
or operator of such smelter shall certify
such compliance to the Administrator
within thirty (30) days of the effective
date of this paragraph. The Administra-
tor may request whatever supporting
information he considers necessary to
determine the validity of the certifica-
tion.

(vi) Within thirty (30) days of the
effective date of this paragraph, the
owner or operator of any smelter subject
to this paragraph may submit to the
Administrator for approval a proposed
alternative compliance schedule. Each
such proposed compliance schedule shall
demonstrate compliance with paragraph
(d) (1) or (d)(2) of this section as ex-
peditiously as practicable. No such com-
pliance schedule may provide for final
compliance after January 4, 1981. If
approved by the Administrator. such
schedule shall replace the compliance
schedule set forth in paragraph (d) (4)
(il) of this section.

(vii) Any compliance schedule sub-
mitted to the Administrator pursuant
to paragraph (d) (4) (vi) of this section
shall provide for increments of progress
toward compliance. The dates for
achievement of such increments of
progress shall be specified. Increments of
progress shall include, but not be limited
to, the increments specified in para-
graph (d) (4) (iD) of this section.

(5) (1) The owner or operator of any
smelter to which this paragraph is ap-
plicable shall install, calibrate, maintain,
and operate a measurement system(s)
for continuously monitoring sulfur di-
oxide emissions and stack gas volumetric
flow rates in each stack which could
emit 5 percent or more of the total po-
tential (without emission controls)
hourly sulfur oxide emissions from the
source and in the outlet of each sulfur
dioxide control facility. For the purpose
of this paragraph, “continuous monitor-
ing” means the taking and recording of
at least one measurement of sulfur di-
oxide concentration and stack gas flow
rate reading from the efluent of each
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affected stack in each 15-minute period.

(i1) Within nine (9) months after the
effective date of this paragraph, and at
such other times in the future as the
Administrator may specify, the sulfur
dioxide concentration measurement
system(s) installed and used pursuant
to this paragraph shall be demonstrated
to meet the measurement system per-
formance specifications preseribed in
Appendix D to this Part.

(iii) Within nine (9) months after the
effective date of this paragraph, and at
such other times in the future as the
Administrator may specify, the stack gas
volumetric flow rate measurement sys-
tem(s) installed and used pursuant to
this paragraph shall be demonstrated to
meet the measurement system perform-
ance specifications prescribed in Appen-
dix E to this Part.

(iv) The Administrator shall be noti-
fied at least thirty (30) days in advance
of the start of the field test period
required in Appendices D and E to this
Part to afford the Administrator the
opportunity to have an observer present.

(v) (@) The sampling point shall be
located at least eight stack diameters
(diameter measured at sampling point)
downstream and two diameters up-
stream from any flow disturbance such
as a bend, expansion, constriction, or
flame, unless another location is ap-
proved by the Administrator.

(b) The sampling point for monitor-
ing emissions shall be in the duct at
the centroid of the cross section if the
cross sectional area is less than 4.645 m*
(50 ft or at a point no closer to the
wall than 0914 m (3 ft) if the cross
sectional area is 4.645 m® (50 ft*) or
more. The monitor sample point shall
be in an area of small spatial concen-
tration gradient and shall be representa-
tive of the concentration in the duct.

(vi) The measurement system(s) in-
stalled and used pursuant to this para-
graph shall be subject to the manufac-
turer's recommended zero adjustment
and calibration procedures at least once
per 24-hour operating period unless the
manufacturer specifies or recommends
calibration at shorter intervals, in which
case such specifications or recommenda-
tions shall be followed. Records of these
procedures shall be made which clearly
show instrument readings before and
after zero adjustment and calibration.

(vii) The owner or operator of any
smelter subject to this paragraph shall
maintain a record of all measurements
required by this paragraph. Measure-
ment results shall be expressed as kilo-
grams of sulfur dioxide emitted per 6-
hour period. A 6-hour average value cal-
culated pursuant to paragraph (d) (6) (i)
of this section shall be reported as of
each hour for the preceding 6-hour pe-
riod. Results shall be summarized
monthly and shall be submitted to the
Administrator within fifteen (15) days
after the end of each month. A record
of such measurements shall be retained
for at least two years following the date
of such measurements.

RULES AND REGULATIONS

(viii) The continuous monitoring and
recordkeeping requirements of this
paragraph shall become applicable nine
(9) months after the effective date of
this paragraph.

(6) (i) Compliance with the require-
ments of paragraphs (d) (1) and (d) (2)
of this section shall be determined using
the continuous measurement systemd(s)
installed, calibrated, maintained, and
operated in accordance with the require-
ments of paragraph (d) (5) of this sec-
tion. For all stacks equipped with the
measurement system(s) required by
paragraph (d)(5) of this section, a
6-hour average sulfur dioxide emission
rate shall be calculated as of the end
of each clock hour, for the preceding six
hours, in the following manner:

(a) Divide each 6-hour period into
twenty-four 15-minute segments.

(b) Determine on a compatible basis
a sulfur dioxide concentration and stack
gas flow rate measurement for each 15-
minute period for each affected stack.
These measurements may be obtained
either by continuous integration of sul-
fur dioxide concentration and stack gas
flow rate measurements (from the re-
spective affected facilities) recorded dur-
ing the 15-minute period or from the
arithmetic average of any number of sul-
fur dioxide concentration and stack gas
flow readings equally spaced over the
15-minute period. In the latter case, the
same number of concentration readings
shall be taken in each 15-minute period
and the readings shall be similarly
spaced within each 15-minute period.

(¢) Calculate the arithmetic average
from all 24 emission rate measurements
in each 6-hour period for each stack.
Measurements will be reported in kg
S0:/hr.

(d) Total the average sulfur dioxide
emission rates for all affected stacks.

(ii) Notwithstanding the requirements
of paragraph (d) (6) (1) of this section,
compliance with the requirements of
paragraphs (d) (1) and (d)(2) of this
section shall also be determined by using
the methods described below at such
times as may be specified by the Adminis-
trator, For all stacks equipped with the
measurement system(s) required by
paragraph (d) (5) of this section, a 6-
hour average sulfur dioxide emission
rate (kg S8O./hr) shall be determined as
follows:

(a) The test of each stack emission
rate shall be conducted while the proc-
essing units vented through such stack
are operating at or above the maximum
rate at which they will be operated and
under such other conditions as the Ad-
ministrator may specify.

(b) Concentrations of sulfur dioxide
in emissions shall be determined by using
Method 8 as described in Part 60 of this
chapter. The analytical and computa-
tional portions of Method 8 as they re-
late to determination of sulfuric aecid
mist and sulfur trioxide as well as iso=-

kinetic sampling may be omitted from

the overall test procedure.

(¢) Three independent sets of meas-
urements of sulfur dioxide concentra-
tions and stack gas volumetric flow rates
shall be conducted during three 6-hour
periods for each stack. Each 6-hour
period will consist of three consecutive
2-hour periods. Measurements of emis-
sions from all stacks on the smelter
premises need not be conducted simul-
taneously. All tests must be completed
within a 72-hour period.

(d) In using Method 8, traversing
shall be conducted according to Method
1 as described in Part 60 of this chaptey.
The minimum sampling volume for each
2-hour test shall be 1.133 m*® (40 ft")
corrected to standard conditions, dry
basis.

(e) The volumetric flow rate of the
total efluent from each stack evaluated
shall be determined by using Method 2
as described in Part 60 of this chapter
and by traversing according to Method 1.
Gas analysis shall be performed by using
the integrated sample technique of
Method 3 as described in Part 60 of this
chapter. Moisture content shall be de-
termined by use of Method 4 as de-
scribed in Part 60 of this chapter except
that stack gases arising only from a
sulfuric acid production unit may be
considered to have zero moisture con-
tent.

(f) The gas sample shall be extracted
at a rate proportional to the gas velocity
at the sampling point,

(g) For each 2-hour test period, the
sulfur dioxide emission rate for each
stack shall be determined by multiplying
the stack gas volumetric flow rate
(m*/hr at standard conditions, dry
basis) by the sulfur dioxide concentra-
tion (kg/m® at standard conditions, dry
basis) . The emission rate in kg/hr max-
imum 6-hour average for each stack Is
determined by calculating the arithmet-
ic average of the results of the three
2-hour tests conducted within a 6-hour
period.

(h) The average emission rate from
the three independent sets of measure~
ments In kg/hr maximum 6-hour aver-
age for each stack is determined by
calculating the arithmetic average of
the 6-hour values calculated pursuant
to paragraphs (d) (6) (ii) (g) of this
section.

(i) The sum total of sulfur dioxide
emissions from the smelter premises in
kg/hr is determined by adding together
the emission rates (kg/hr) from all
stacks equipped with the measurement
system(s) required by paragraph (d) (5)
of this section.

2. In §52.125, a citation of authority
is added after paragraph (d) to read as
follows:

§ 52.125 Control strategy and regula-
tions: sulfur oxides.

* . . . .
(This section is also issued under the au-
thority of section 114 of the Clean Alr Ach
as amended, 42 U.S.C. § 7414.)
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3. In § 52.131, the table and footnotes
are amended as follows:
§52.131 [Amended]

(A) In the attainment date columns
for sulfur oxides in the Arizona-New
Mexico Southern Border Interstate Re-
gion, the footnofe entries in the “Pri-
mary” and “Secondary” columns, re-
spectively, are amended to read as fol-
lows:

Sulfur orides

Primary Secondary
b b

(B) In the attainment date columns
for sulfur oxides in the Phoenix-Tucson
Intrastate Region, the footnote entries
in the “Primary” and “Secondary” col-
umns, respectively, are amended to read

as follows:
Sulfur ozides

Primary Secondary
b

(C) Footnote “b” is amended to read
as follows: <

b, January 4, 1981.

(D) Footnote “f” is amended to read
as follows:

. [Reserved]
[FR Doc.78-77 Filed 1-3-78;8:45 am]

[4310-10 ]

Title 41—Public Contracts and Property
Management

CHAPTER 114—DEPARTMENT OF THE
INTERIOR

PART 114-26—PROCUREMENT SOURCES
AND PROGRAMS

Subpart 114-26.5—GSA Procurement
Programs

CoNTROLLING THE PURCHASE OF MOTOR
VEHICLES

AGENCY: Office of the Secretary, In-
terior,

ACTION: Final regulations.

SUMMARY: This document revises and
reissues the procedures for controlling
the purchase of motor vehicles to ensure
that maximum fuel efficiency is achieved.

E{:E,E: This revision is effective immedi-

g‘zgrr_'uamm INFORMATION CON-

James O. Wyatt, Chief, Division of
Property Management, Office of Ad-
ministrative and Management Policy,
Department of the Interior, Washing-
;?gé D.C. 20240, telephone 202-343-

SBE;PLEMENTARY INFORMATION:
v use this amendment relates only to
prebal Departmental procedures, the
&)Obpsed rulemaking procedures are in-
dl Dhcable.. The primary author of this
\;JCUment is Charles H. Young, Property
;r:gagement Officer, Office of Adminis-
- Ve and Management Policy, tele-
one number 202-343-3185.

N
dm"r']mr'rhe Department of the Interior has
nined that this document does not con-

RULES AND REGULATIONS

taln a major proposal requiring preparation
of an Inflation Impact Statement under Ex-
ecutive Order 11821 and OMB Circular A-10T7.

Ricuarp R. HiTE,

Deputy Assistant
Secretary of the Interior.

DecEMBER 27, 1977.

Pursuant to the authority of the Secre-
tary of the Interior contained in 5 U.S.C.
301 and 40 U.S.C. 486(¢c), 41 CFR Part
114-26 is amended by revising Subpart
114-26.5 as set forth below.

Subpart 114-26.5—GSA Procurement Programs
Sec.

114-26.501 Purchase of new motor vehi-
cles,

114-26.501-1 General.

114-26.501-2 Consolidated purchase pro-
gram,

114-26.501-6 Forms wused In connection
with delivery of vehicles.

114-26.501-50 Definitions.

114-26.501-51 Limitation on the acquisition
of passenger-carrying mo-
tor vehicles.

114-26.501-52 Limitations on the acquisi-
tion of passenger automo-
biles.

114-26.501-53 Limitations on the acquisi-

tion of other motor vehi-
cles.

Subpart 114-26.5—GSA Procurement
Programs

§ 114-26.501 Purchase of new motor
vehicles.

Any motor vehicle acquired shall be
the minimum capacity/performance and
niost fuel efficient vehicle which will sat-
isfy the requirements in consideration of
overall safety, economy, and efficiency.
To ensure compliance with this energy
conservation policy, the acquisition of all
motor vehicles shall be coordinated by
the Director, Office of Administrative and
Management Policy.

§ 114-26.501~1

Requisitions for purchase of all new
motor vehicles shall be submitted
through the appropriate Assistant Sec-
retary to the Director, Office of Adminis-
trative and Manasgement Policy, in ac-
cordance with the instructions issued by
that office.

§ 114-26.501-2 Consolidated purchase
program.

All motor vehicle requirements shall

be coénsolidated to the maximum extent

possible consistent with FPMR 101-26.5.

§ 114-26.501-6 Forms used in connec-
tion with delivery of vehicles.
(a) Using the prescribed form, bu-

reaus and offices shall report to GSA all
motor vehicles deficiencies and repetitive
failures

(b) Separate action is required to ob-
tain corrective action on any vehicle
warranty. Deficiencies noted during the
warranty period must be reported to the
nearest authorized representative of the
manufacturer. If not satisfactorily cor-
rected, the deficiency must then be re-
ported to the zone manager of the manu-
facturer. Any deficiency covered by a
warranty should never be corrected at

General.
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Government expense unless there is a
dire need for the vehicle.

§ 114-26.501-50 Definitions,

As used in this regulation:

(a) “Acquired” means either pur-
chased or leased for a period of 60 or
more consecutive days, but does not in-
clude motor vehicles obtained from the
GSA Interagency Motor Pool System.

(b) “Passenger-carrying vehicles”
means sedans, station wagons, ambu-
lances and buses.

(c) “Passenger automobile” means a
sedan or station wagon.

(d) “Law enforcement passenger auto-
mobile” means a passenger automobile
designed to be used in law enforcement
work, i.e., equipped with the law enforce-
ment component package and at least
the next higher cubic inch displacement
engine than is standard for the automo-
bile concerned.

(e) “Gross Vehicle Weight” means the
manufacturer's gross weight rating for
the individual vehicle.

(f) “Heavy-duty vehicle” means any
motor vehicle either designed primarily
for transportation of property and rated
at more than 6,000 pounds GVW or de-
signed primarily for transportation of
persons and having a capacity of more

- than 12 persons.

(g) “Light-duty truck” means any
motor vehicle rated at 6,000 pounds GVW
or less, which is designed primarily for
purposes of transportation of property
or is a derivative of such vehicle, or is
available with special features enabling
off-street or off-highway operation and

use.

(h) “Pickup” means & truck which has
a passenger compartment and an open
cargo bed.

(1) “Standard pickup" means a pickup
having a GVWR of 4,500 to 6,000 pounds.

(j) *“Small pickup” or “compact
pickup" means a pickup having a GVWR
under 4,500 pounds.

(k) “Puel economy standard” means
the fuel economy standard established
by the National Highway Traffic Safety
Administration for a specific class of ve-
hicle in a particular model year.

(1) *“Fleet average fuel economy”
means the average miles per gallon for
the total number of a particular class of
motor vehicle acquired during the fiscal
year,

§ 114-26.501-51 Limitation on the ac-
quisition of passenger-carrying motor
vehicles.

(a) Passenger-carrying mdtor ve-
hicles may be purchased or hired only
if specifically authorized by the appro-
priation concerned or other law (31
U.S.C. 631a(a)), and then the quantity
is limited to the number specified in the
appropriation act. This limitation ap-
plies to both additions and replace-
ments, and all of the following acquisi-
tion actions are chargeable to the num-~
ber of passenger-carrying vehicles that
have been authorized:

(1) Purchase.

(2) Hire or lease for a period of 60 or
more consecutive days.
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(3) Acquisition from excess sources
with reimbursement.

(4) Acquisition from excess sources
without reimbursement, unless an equal
number of passenger-carrying vehicles
is reported to GSA as excess within 30
days after receipt of the newly acquired
excess vehicles.

(5) Acquisition from excess sources
on a loan basis for more than 60 days.

(b) Each bureau/office shall estab-
lish and maintain controls at the head-
quarters office level as necessary to en-
sure that Congressional authorizations
are not exceeded.

§ 114-26.501-52 Limitations on the ac-
quisition of passenger automobiles,

(a) The acquisition of limousines is
prohibited.

(b) No passenger automobile (sedan
or station wagon) larger than a compact
(class II) may be acquired unless it is
certified that the larger vehicle is es-
sential to the mission and the justifica-
tion for the proposed acquisition is ap-
proved by the Director, Office of Admin-
istrative and Management Policy.

(¢) No passenger automobile (sedan
or station wagon) may be acquired un-
less it meets or exceeds the average fuel
economy standard established for that
model year unless:

(1) It is certified that the less fuel ef-
ficient vehicle is essential to the mis-
sion;

(2) The justification for the proposed
acquisition is approved by the Director,
Office of Administrative and Manage-
ment Policy, with such approval con-
tingent upon the concurrence of the
Administrator of General Services and
the Secretary of Energy; and

(3) Any such automobile is included
in the calculation of the bureau/office
fleet average fuel economy which must
meet or exceed the fleet average fuel
economy objective established for that
fiscal year.

§ 114-26.501-53 Limitations on the ac-
quisition of other motor vehicles.

The acquisition of all motor vehicles
is subject to any limitation that may be
established by the Director, Office of Ad-
ministrative and Management Policy.

[FR Doc.78-43 Plled 1-3-78;8:45 am]

[ 7035-01]

Title 49—Transportation
CHAPTER X—INTERSTATE COMMERCE
COMMISSION
SUBCHAPTER A—GENERAL RULES AND
REGULATIONS
[Amendment No. 5 to Service Order No. 1231]
PART 1033—CAR SERVICE

Consolidated Rail Corporation Authorized
To Operate Over Tracks of Louisville and
Nashville Railroad Company
At a session of the Interstate Com-

merce Commission, Rallroad Service

Board, held in Washington, D.C., on the

28th day of December, 1977,

RULES AND REGULATIONS

AGENCY: Interstate Commerce Com-
mission.

ACTION: Emergency Order (Amend-
ment No. 5 to Service Order No. 1231).

SUMMARY : Amendment No. 5 to Service
Order No. 1231 extends Service Order
No. 1231 until June 30, 1978. Service Or-
der No. 1231 authorizes the Consolidated
Rail Corporation to operate over tracks
abandoned by the Louisville and Nash-
ville Railroad at Brazil, Indiana, for the
purpose of providing rail service to
shippers served by those tracks. The in-
volved tracks are to be sold to Consoli-
dated Rail Corporation.

DATES: Effective 11:59 p.m., December
31, 1977. Expires 11:59 p.m., June 30,
1978.

FOR FURTHER INFORMATION AND
COPIES OF THIS ORDER, CONTACT:

C. C. Robinson, Chief, Utilization and
Distribution Branch, Interstate Com~
merce Commission, Washington, D.C.
20423, telephone 202-275-7940, Telex
89-2742.

Upon further consideration of Service
Order No. 1231, (41 FR 8480, 15414, 27729
and 42 FR 3310, 34520), and good cause
appearing therefor:

It is ordered, That Service Order No.
1231 is amended by substituting the fol-
lowing paragraph (f) for paragraph (f)
thereof:

§ 1033.1231 Service Order 1231. Con-
solidated Rail Corporation authorized
to operate over tracks of Louisville
and Nashville Railroad Company.

- . L - L

(f) Expiration date. The provisions of
this order shall expire at 11:59 p.m., June
30, 1978, unless otherwise modified,
changed, or suspended by order of this
Commission.

Effective date: This amendment shall
become effective at 11:59 p.m., December
31, 1977.

(49 U,S.C. 1(10-17).)

It is further ordered, That a copy of
this amendment shall be served upon the
Association of American Railroads, Car
Service Division, as agent of all railroads
subseribing to the car service and car
hire agreement under the terms of that
agreement, and upon the American Short
Line Railroad Assoclation; and that no-
tice of this amendment be given to the
general public by depositing a copy in the
Office of the Secretary of the Commis-
sion at Washington, D.C.,, and by filing
a summary with the Director, Office of
the Federal Register.

By the Commission, Railroad Service
Board, members Joel E. Burns, Robert S.
Turkington and John R. Michael. Mem-
{b:'} Robert 8. Turkington not participat-

H. G. HoOMME, Jr.,
Acting Secretary.

[FR Doc.78-75 Filed 1-3-78;8:45 am]

[ 7035-01]

[Ex Parte No. MC-19 (Sub-No. 31) ]

PART  1056—TRANSPORTATION OF
HOUSEHOLD GOODS IN INTERSTATE
OR FOREIGN COMMERCE

Practices of Motor Common Carriers of
Household Goods (Insurance for Third-
Proviso Shipments)

AGENCY: Interstate Commerce Com-
mission.

ACTION: Final rules.

SUMMARY : This rule modifies the Com-
mission’s household goods transportation
regulations by removing a prohibition
in order to permit motor common car-
riers of household goods to sell insur-
ance to shippers of certain goods which
because of their unusual nature or value
require specialized handling (“third
proviso”). The prohibition formerly
served to protect shippers from abusive
practices engaged in by carriers selling
insurance. The availability of insurance
through a motor carrier will benefit the
shipper by permitting that shipper to
make complete transportation arrange-
ments through a single entity (the car-
rier), rather than requiring that shipper
to procure trip-transit or cargo insurance
through an insurance company on a one-
time basis.

EFFECTIVE DATE: January 1, 1978,

FOR FURTHER INFORMATION CON-
TACT:

Michael Erenberg, Assistant Depuly
Director, Section of Operating Rights,
Office of Proceedings, Interstate Com-
merce Commission, Washington, D.C.
20423, 202-275-7292.

SUPPLEMENTARY INFORMATION:
The Interstate Commerce Commission
has, in this proceeding, adopted new
rules to govern the sale of insurance cov«
ering loss or damage to shipments of
certain household goods shippers, Under
the modified rules (49 CFR 1056.15),
motor common carriers of household
goods may now sell insurance to shippers
of the so-called “third-proviso” house-
hold goods. Third-proviso household
goods are defined in 49 CFR 1056.1(a)
(3) as “articles, mcluding objects of art,
displays, and exhibits, which because 0f
their unusual nature or value require the
specialized handling and equipment usu-
ally employed in moving household
goods.”

The Commission had previously pro-
hibited the sale of insurance by motor
common carriers to shippers of house-
hold goods. The reasons for that prohibi-
tion were that individual c.0.d. shippers
could not understand the terms of the
policies being offered to them and could
not protect themselves against certain
abusive practices in which carriers en-
gaged in the process of selling insurance.

However, the Commission recognizes
that the considerations which led it %0
prohibit the sale of insurance 0 c.o.d-_

FEDERAL REGISTER, VOL. 43, NO. 2—WEDNESDAY, JANUARY 4, 1978




shippers do not necessarily apply to the
shippers of third-proviso household
goods. These shippers are generally cor-
porate shippers who maintain well-
staffed traffic departments and are well
able to comprehend the terms of any in-
surance policies offered and to protect
themselves against any unscrupulous
practices.

A question was raised whether per-
mitting the sale of insurance to house-
hold goods shippers would defeat the
purposes of the outstanding released
rates orders. However, the Commission
found that the types of insurance
policies generally offered by or through
motor common carriers of household
goods mhy provide coverage for risks
which carriers may properly exclude
from their liability. In addition, the
Commission noted that third-proviso
shippers are generally aware of the pro-
visions of the outstanding released rates
orders and are, therefore, capable of
selecting and should be given the option
to choose coverage under the applicable
released rates orders (which provide
extensive protection in terms of mone-
tary compensation but do not cover all
risks) or an insurance policy offered
through the carrier. The availability of
insurance through a motor carrier will
benefit the shipper by permitting that
shipper to make complete transportation
arrangements through a single entity
(the carrier), rather than requiring that
shipper to procure trip-transit or cargo
insurance through an insurance com-
pany on a one-time basis.

Additional regulations were adopted
to ensure that carriers do not receive
compensation for acting as agent for an
Insurance company in insuring ship-
ments of third-proviso household goods.
The Commission believes that this pro-
vision will prevent carriers from using
the sale of insurance as a means to
provide illegal rebates to shippers. In
addition, provisions were added to the
regulations to require carriers to deliver
policies or certificates of insurance to
shippers, to describe in each policy or
certificate the amount of insurance and
the risks insured against or risks ex-
cluded from coverage under that policy,
and to prohibit carriers from advertising
the sale of “all risks” insurance when
the insurance actually sold does not
cover all risks.

Tt}ese rules are issued under the au-
thority of 49 U.S.C. 304, 308, 316, 317,
and 319, and 5 U.S.C. 553 and 559.

Issued in Washington, D.C., Novem-
ber 30, 1977,

H. G. HoMME, Jr.,
Acting Secretary.
gThlS action modifies the provision of
CFR 1056.15 by deleting present

§_1(_)56.15 and adding a new § 1056.15
Which reads as follows:

§ 1056.
pe

e
ema{ }‘To such common carrier or any
bloyee, agent, or representative there-

15 Selling of insurance to ship-
rs.
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of, shall sell, or offer to sell or procure
for any shipper, any kind of insurance,
under any type of policy, covering loss
or damage to a shipment or shipments
o2 household goods as defined in 49 CFR
1056.1(a) (1) or (2) to be transported
in interstate or foreign commerce by
such carrier. Nothing in this section
shall preclude any carrier from procur-
ing in its own name insurance covering
its liability for such loss or damage.

(b) No such common carrier or any
employee, agent, or representative of a
carrier shall act as an agent for an in-
surance company in insuring, under any
type of policy, shipments of liousehold
goods as defined in 49 CFR 1056.1(a) (3)
to be transported by such carrier in in-
terstate or foreign commerce if such
carrier, or its employee, agent, or repre-
sentative receives compensation from
that insurance company.

(¢) Each common carrier which sells,
offers, or procures insurance to or for a
shipper of household goods as defined in
49 CFR 1056.1(a) (3) shall deliver to the
shipper a policy or certificate of insur-
ance which shall show clearly the name
and address of the insurance company,
the amount of insurance, the premium
for that insurance, and the risks insured
against, or the risks excluded,, whichever
is more appropriate.

(d) No common carrier or any ems-
ployee, agent, or representative of that
common carrier shall advertise or repre-
sent to the public that insurance is pro-
vided against all risks, unless that insur-
ance in fact affords protection to the
shipper from every peril to which the
shipment may be exposed. When all ex-
cept certain risks are insured against,
this fact shall be indicated in any ad-
vertisement of and in any representa-
tions to shippers regarding the insurance,
and such advertising and representa-
tions shall not be such as to deceive or
mislead the public or any shipper regard-
ing the scope of the exceptions. Policies
providing coverage against specific perils
only shall be advertised, represented, and
designated as “limited-risk policies,” or
by some other appropriate designation
which will indicate to the shipper that
not all risks are covered by that insur-
ance policy.

[FR Doc.78-45 Filed 1-3-78:8:45 am|]

[ 1410-03 ]
Title 37—Patents, Trademarks, and
Copyrights
CHAPTER 1I—COPYRIGHT OFFICE,
LIBRARY OF CONGRESS
[Docket Rm 77-11]

PART 202—REGISTRATION OF CLAIMS TO
COPYRIGHT DEPOSIT REQUIREMENTS

AGENCY: Library of Congress, Copy-
right Office.

ACTION: Final regulations.

SUMMARY : This notice is issued to in-
form the public that the Copyright Of-
fice of the Library of Congress is adopt-
ing new regulations implementing the
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deposit requirements of sections 407 and
408 of the Act for General Revision of
the Copyright Law. These requirements
involve the mandatory deposit of copies
or phonorecords of published works for
the collections of the Library of Con-
gress, and the deposit of material to ac-
company applications for copyright reg-
istration of both unpublished and pub-
lished works. The effect of the proposed
regulations is: (a) To exempt certain
categories of published works from man-
datory deposit for the Library of Con-
gress under section 407; (b) to establish
requirements governing the nature of the
mandatory deposit to be made to all
other cases under section 407; and (¢)
to establish the nature of the deposit to
be made as part of copyright registra-
tion.

EFFECTIVE DATE: January 1, 1978.

FOR FURTHER INFORMATION CON-
TACT:

Jon Baumgarten, General Counsel,
Copyright Office, Library of Congress,
Washington, D.C. 20559, 703-557-8731.

SUPPLEMENTARY INFORMATION:
Under section 407 of the first section of
Pub. L. 94-553 (90 Stat. 2541), the owner
of copyright, or of the exclusive right of
publication, in a work published with no-
tice of copyright in the United States is
required to deposit two copies (or, in the
case of sound recordings, two phono-
records) of the work in the Copyright
Office for the use or disposition of the
Library of Congress. The deposit is to be
made within three months after such
publication. Failure to make the required
deposit does not affect copyright in the
work, but may subject the copyright
owner to fines and other monetary liabil-
ity if the failure is continued after a
demand for deposit is made by the Reg-
ister of Copyrights. Qualifying these
general provisions, section 407 aslo pro-
vides that the Register of Copyrights
“may by regulation exempt any cate-
gories of material from the deposit re-
quirements of this section, or require de-
posit of only one copy or phonorecord
with respect to any categories.”

Under section 408 of the Act deposit
of material is also required in connec-
tion with applications for copyright reg-
istration of both unpublished and pub-
lished works. After establishing general
rules governing the nature of the re-
quired deposit, this section also author-
izes the Register of Copyrights to pre-
scribe regulations governing “the nature
of the copies or phonorecords to be de-
posited” and to “require or permit * * *
the deposit of identifying material in-
stead of copies or phonorecords (or) the
deposit of only one copy or phonorecord
where two would normally be re-
quired L I

The deposit requirements of sections
407 and 408 are theoretically independ-
ent of each other. For example, man-
datory deposit of a non-exempt work
under section 407 may be required for

the collections of the Library of Con-
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gress even if the copyright owner does
not seek registration for the work un-
der section 408. Under certain condi-
tions, however, copies or phonorecords
used to satisfy the mandatory deposit
provisions of section 407 may simul-
taneously be used to serve as the de-
posit accompanying an application for
registration under section 408.

On November 16, 1977, we published
in the FeperaL REGISTER (42 FR 59302)
a notice of proposed rulemaking invit-
ing public comment on our proposal fo
implement sections 407 and 408. In that
notice we proposed the addition of three
new sections to the regulations of the
Copyright Office: (i) proposed §202.19
exempted certain works which the Li-
brary neither needs nor wants from the
mandatory deposit requirements of sec-
tion 407, and also established require-
ments governing the nature of the de-
posit to be made in cases where the
exemption does not apply: (il) proposed
§ 202,20 established requirements gov-
erning the nature of the deposit to be
made in all cases for the purpose of
copyright registration under section 408;
and (iii) proposed § 202.21 set forth
special requirements governing the na-
ture of photographs or other identify-
ing material required or permitted to
be deposited in lieu of actual copies in
certain cases.

Thirty-five comments were received
in response to the notice of proposed
rulemaking. After careful consideration,
we have decided to make several changes
in the proposed regulations to broaden
exemptions under the regulations and
to provide for an even wider scope of
identifying material permitted as de-
posit. A discussion of the major com-
ments appears below. Because we do not
want to impede the prompt making of
registrations and deposits under the
new Act, these regulations are effective
on January 1, 1978, the effective date
of Pub. L. 94-553.

1. Musical Compositions Published
Only by Rental, Lease, or Lending. A
number of comments pointed out that, in
the case of musical compositions pub-
lished by rental of scores for perform-
ances, only a limited number of copies
are available for distribution; often only
manuscript copies exist. This makes the
mandatory deposit of two copies with
full score and parts both burdensome
and expensive. We have added § 202.19
(d) (2) (v) and modified § 202.20(c) (2)
(i) to reduce the number of required
deposit copies from two to one in the
case of musical compositions published
by the rental, lease, or lending, rather
than sale, of copies. Moreover, a com-
plete set of parts need not be deposited
in these cases; the definitions of “com-
plete” in § 202.19(b) (2) and § 202.20(b)
(2) have been modified to allow deposit
of a full score or, in appropriate cases,
a conductor’s score only. The Library
of Congress Best Edition Statement
(paragraph VI.A) has also been modified
on this point.
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2. Unpublished Television Transmis-
sion Programs. Several comments urged
that the regulations permit deposit of
identifying material, rather than actual
copies, in connection with copyright reg-
istration of unpublished television trans-
mission programs of various types (e.g.,
“local”, “sports”, “network’). We agree
that, at the present time, it should be
sufficient for purposes of registration to
deposit identifying material not only for
unpublished television programs, but also
for all unpublished motion pictures. We
have modified §§ 202.20(¢) (2) (i) and
202.21(g) accordingly. However, requests
for exemption of certain broadcast pro-
grams that may be considered “pub-
lished™ in certain circumstances (other
than by reason of off-air taping licenses;
see item 3 below) have not been accepted.
These provisions for deposit of identify-
ing material of unpublished motion pic-
tures, and the general treatment of
transmission programs for deposit pur-
poses, are essentially provisional and will
be reviewed in connection with the for-
mulation of regulations implementing
section 407(e) of the Act in the near
future.

One of the comments expressed con-
cern as to whether registration of un-
published television transmission pro-
grams would be considered a prerequi-
site to claiming compulsory license fees
for cable retransmission under § 111 of
the statute. In issuing these regulations
we are merely dealing with the form of
deposit, and are in no sense suggesting
the legal necessity for making copyright
registration under section 408 in any
case.

3. Television Transmission Programs
Published Only By Grant of Off-Air
Taping Licenses to Educators. Two of the
comments expressed concern that li-
censes granted to nonprofit institutions
for off-air taping might -constitute
“publication” of otherwise unpublished
television transmission programs. It was
asserted that these licenses are granted
for a modest fee, that the licensing of
television programming for classroom
and similar purposes is growing, and that
mandatory requirements for the deposit
of actual copies might inhibit this de-
velopment. We agree with these asser-
tions. In the event that such licensing
may be considered a “publication” (an
issue which these regulations do not de-
termine), we have added § 202.19(c) (13)
to exempt such works from the manda-
tory deposit requirements. For purposes
of registration, §202.20(b)(6) treats
these works as unpublished motion pic-
tures.

4. Multimedia Kits. One comment
pointed to the high cost of copies of mul-
timedia kits, and urged us to require de-
posit of only one copy rather than two
under both §§ 202.19 and 202.20. After
considering the Library of Congress’ ac-
quisition policies, we have accepted this
suggestion. Sections 202.19(¢) (2) (vi) 'and
202.20(e) (2) (i) (G) have been added to
permit deposit, for both the Library of

Congress and copyright registration, of

only one copy of multimedia Kkits pre-
pared for use in systematic instructional
activities. The term “systematic instruc-
tional activities” is intended to have the
same meaning as in sections 101 and
110¢2) of the Act. See H.R. Rep. No. 94-
1476, 94th Cong., 2d Sess., Sept. 3, 1976 at,
83, 121; S. Rep. No. 94-473, 94th Cong.,
1st Sess., Nov. 20, 1975 at 75, 105.

5. Preprint Materials. The meaning of
the language “preprint material, by spe-
cial arrangement” in the Library of
Congress Best Edition Statement con-
cerning motion pictures raised some
question in the comment letters. “Pre-
print material” is a whole range of film
production material (including, but not
necessarily limited to, outtakes) that is
in addition to the material included in
final version of a published film. As a
matter of a complete archival record
for motion pictures that it considers of
major importance, the Library of Con-
gress values this material and is occa-
sionally able to secure it for the collec-
tions by special arrangement with its
owners. This wording is present in the
Best Edition Statement to indicate its
value to the Library of Congress in spe-
cial cases where these arrangements
have been made, and is not intended
to suggest that the deposit of preprint
material is to be required as a matter
of course.

A second comment regarding the Best
Edition Statement for motion pictures
requested confirmation that, if a work
is most widely distributed in the form of
16mm film copies, copies of that gauge
are considered the best edition of the
work even if 356mm or larger copies have
also been distributed. We confirm this
interpretation. The “film gauge in which
most. widely distributed” (item 2 of the
Best Edition Statement for motion pic-
fures) is intended to take precedence
over the listing of specific gauges and
formats (items 3-6) which follow that
general statement.

6. Advertising Matters Published In
Connection With Motion Piclures. One
comment asked that §202.19(c)(7) be
revised to include a specific exemption
for advertising material published in
connection with motion pictures. After
congidering this comment and the pro-
posed language, we have modified that
section to make clear its application to
advertising matter published in connec-
tion with the “rental, lease, lending, li-
censing, or sale” of all “works of author-
ship” as well as of articles and services.
The special deposit provision of § 202.20
(¢) (2) (v) has been similarly changed.

7. Motion Picture Agreement. Several
arguments were advanced in favor of
retaining the current motion picture
agreement, which allows return of de-
posit copies subject to later recall by
the Library of Congress. This is, qf
course, not basically a matter of copy=
right deposit but a matter of a negotlateg
contract between copyright owners an
the Library of Congress. At the sameé
time, however, the existence of the agree-
ment affects the operation of the deposit
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system, and for this reason the Copyright
Office agrees that the question of retain-
ing the agreement should remain the
subject of active consideration. Because
of the urgent need to publish these de-
posit regulations, we are issuing them
without providing for the possibility of
a motion picture agreement. However,
we emphasize that this is not intended
to foreclose the possibility of negotiation
of new agreements in the immediate
future.

8. Literary Works Published Only in
Machine-Readable Form. Proposed
§202.19(e) (5) provided an exemption
from deposit for literary works, includ-
ing computer programs and automated
data bases, published only in the form of
machine-readable copies, One comment
noted that a work published in the
United States only in machine-readable/
form, but published simultaneously
abroad in hard copy, would not qualify
under that exemption. To meet this
point, we have revised the section to
make the exemption applicable to such
works if published in the United States
only in the form of machine-readable
copies. Proposed § 202.20(c) (2) (vii) has
been similarly amended. As several
comments also questioned the meaning
of the term “file” in proposed § 202.20
() (2) (vil), we have added a definition
of that term.

A number of comments raised other
issues relating to the deposit require-
ments for registration of machine-read-
able works. We recognize that the appli-
cation of our requirements to the rap-
idly developing technology of storing and
retrieving information may require fur-
ther refinement. At the present time,
however, we consider it appropriate to
develop further experience with the reg-
ulations before considering additional
amendments.

9. Deposit of Identifying Material For
Published Pictorial or Graphic Works.
Ong of the conditions for the deposit of
of identifying material in Iieu of copies
of published pictorial or graphic works
In proposed §§ 202.19(d) (2) (iv) and
20220(c) (2) (lv) was that a “limited”
edition consist of no more than oné hun-
dred numbered copies. Several comments
suggested that this number was not con-
sistent with the practices of graphic ar-
tlsts..'rhese sections have been amended
% raise the limit to three hundred num-
bered copies (the highest figure suggested
in the comments) .

10. Soundtracks. New §§ 202.20(c) (x)
and 202.21(f) have been added for cases
Where separate registration is desired for
a work_ﬁxed or published only as em-
%odied n a motion picture soundtrack.

nder these sections, the applicant for
Tegistration of such works may submit
Sbecified representations of the work (es-
sentially, g transcription or phonorecord
of the work, with certain additional ma-
terial) in lieu of an actual copy of the
€ntire motjon picture. A new § 202.19(c)
‘1) has also been added to specify that
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works published only as embodied in mo-
tion picture soundtracks are not subject
to mandatory deposit under section 407
of the Act; this section makes it clear,
however, that the exemption does not
apply to the motion picture as a whole.

11, Secure Tests. One comment noted
that secure tests are re-used in a variety
of ways, but that the same version of a
particular test is not necessarily “regu-
larly” readministered in exactly the
same form. The concern was expressed
that the word “regularly” in the defini-
tion of secure test” (proposed § 202.20(b)
(4)) might be interpreted to require that
& particular test be administered in the
same exact form on a consistently recur-
ring basis. This was not our intention.
The definition of secure test has been
amended by deleting the word “regu-
larly.”

12. Deposit For Registration of a Work
First Published Abroad. One comment
noted that problems might arise from the
separate deposit requirements of sec-
tions 407 and 408 with respect to works

first published outside the United States..

Under section 408, the deposit required
for registration of such works, before or
after subsequent United States publica-
tion, is “one” copy or phonorecord of the
work as “first published”. Under section
407, however, after domestic publication
“two” copies or phonorecords of the “best
edition" are required for the Library of
Congress. The general philosophy under-
lying the deposit requirements is to pro-
vide a procedure whereby the deposit for
registration and the deposit require-
ments for the Library of Congress can be
satisfied by the same action. We do not
believe it is appropriate to require a
copyright owner who has secured regis-
tration of a work first published abroad
to make a separate deposit under sec-
tion 407. Accordingly, a new exemption
from mandatory deposit has been added
(§ 202.19(c) (10)).

13. Group Registration. Several com-
ments requested special provisions for
group registration, under section 408(c)
(1) of the Act, of revisions and updates
of automated data bases, works of arts,
and other works., We are fully aware of
economic hardship and practical diffi-
culties in making separate registrations
for certain types of related works, and
we intend to formulate regulations im-
plementing the statutory provision for
group registration in the near future.
We invite further comments and sug-
gestions as to the type of related works
that could be covered by group registra-
tion and the deposit and registration re-
quirements applicable in these cases.

14, Library of Congress Best Edition
Statement. For the guidance of the pub-
lic in complying with the deposit require-
ments, the Library of Congress Best Edi-
tion Statement, as revised, is set forth as
an appendix to this notice preceding the
text of the final regulation.

15. Other Issues. One comment re-
quested an exemption for a special type
of machine-readable sound recording
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(a kind of electronic “piano roll”). How-
ever, the acquisitions policies of the Li-
brary of Congress provide for acquiring
all forms of sound recordings, even when
they can be played only on very special-
ized equipment. Consequently, the re-
quested exemption has not been made.

One comment suggested that unpub-
lished works of a private nature, such
as personal letters, diaries, and pre-
liminary versions of creative works,
would be a proper subject for deposit of
identifying material rather than actual
copies. We are sympathetic to the argu-
ment that, in certain cases, authors
should not be forced to make their un-
published writings available for public
inspection in order to obtain the bene-
fits of copyright registration. However,
we believe that, at least for the present,
the provision for special relief under
§202.20(d) is the proper way to deal
with these cases. If experience shows
that an express regulation is needed to
deal with the problem, we will consider
suggestions for further amendments.

Because the new regulations do not
require the deposit of photographic re-
productions to accompany deposits of
published videotape copies, one com-
ment requested that we specifically re-
peal current regulation §202.15(d). Al-
though we planned to revoke § 202.15 in
its entirety in a separate proceeding,
for the purpose of clarity we have de-
cided to do so under this Notice.

A request was made that computer
programs marketed under “lease/licens~
ing agreements” be given the same spe-
cial treatment as secure tests. We feel,
however, that at this time requests for
such special treatment should most prop~
erly be handled as applications for spe-
cial relief under §202.20(d). As in the
case of unpublished personal manu-
scripts, if experience shows this is in-
sufficient further amendments will be
considered at a later time.

In the preamble to our notice of pro-
posed rulemaking, we noted that under
the new Act “the public distribution of
phonorecords, in the United States or
abroad, is a publication of the recorded
work (and of the sound recording)."
We also stated that this was true “even
if the work is created by a national of a
foreign country belonging to the Univer-
sal Copyright Convention (“UCC”) or if
the distribution oceurs in such a coun-
try”; and we noted that this was not
inconsistent with a contrary definition
of “publication” under the UCC since it
did not conflict with any use of the term
“publication” in the Convention, or any
Convention obligation to treat published
or unpublished works in a specified man-
ner. Although one comment questioned
thesé observations, we believe it appro-
priate to state our understanding of this
matter as a basis for determining and
explaining the operation of our regula-
tions, and we adhere to the position
expressed.
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with changes, as set forth following the
Appendix below.

Dated: December 29, 1977.

,' BARBARA RINCER,
| Register of Copyrights.
|

Approved:

DaniEL J. BOORSTIN,
I Librarian of Congress.

Arpexpix.—"“Besr Epmrion” orF PUBLISHED
CoPYRIGHTED WORKS FOR THE COLLECTIONS
OF THE LIBRARY OF CONGRESS

The Copyright Law (Title 17, United States
Code) requires that copies or phonorecords
in the Copyright Office be of the
“best. edition” of the work. The law states
that ‘“The ‘best edition' of work is the edi-
tion, published in the United States at any
time before the date of deposit, that the Li-
brary of Congress determines to be most
sultable for its purposes.”

When two or more editions of the same
version of a work have been published, the
one of the highest quality is generally con-
sidered to be the best edition. In judging
quality, the Library of Congress will adhere
to the criteria set forth below in all but ex-
ceptional circumstances.

Where differences between editions repre-
sent variations In copyrightable content,
each edition is a separate version and “best
edition” standards based on such differences
do not apply. Each such version is a separate
work for the purposes of the Copyright Law.

Appearing below are lists of criteria to be
applied in determining the best edition of
each of several types of material. The criteria
are listed in descending order of importance.
In deciding between two editions, a cri-
terion-by-criterion comparison should be
made, The edition which first fails to satisfy
a criterion is to be considered of inferior
quality and will not be an acceptable deposit.
For example, if a comparison is made be-
tween two hardbound editions of a book,
one o ftrade edition printed on acid-free
paper and the other a specially bound edi-
tion printed on average paper, the former
will be the best edition because the type of
paper is a more Important criterion than the
binding.

Under regulations of the Copyright Office,
potential despositors may request authoriza-
tion to deposit copies or phonorecords of
other than the best edition of a specific work
(e.g., & microform rather than a printed
edition of a serial).

¥, PRINTED TEXTUAL MATTER

A. Paper, Binding, and Packaging:
{ 1. Archival-quality rather than less-per-
manent paper,
| 2. Hard cover rather than soft cover.
! 3, Library binding rather than commer-
cial binding.

4, Trade edition rather than book club
edition.

5. Sewn rather than glue-only binding.

6, Sewn or glued rather than stapled or
spiral-bound.

7. Stapled rather than spiral-bound or
plastic-bound.

8. Bound rather than looseleaf, except
when future looseleaf insertions are to be
issued.

9. Slipcased rather than nonslipcased.

10. With protective folders rather than
without (for broadsides) .

11. Rolled rather than folded (for broad-
sides).

12. With protective coatings rather than
without (except broadsides, which should

not be coated) .

The proposed regulations are adopted, hd
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B. Rarity:

1. Special limited edition having the great-
est number of special features.

2. Other limited edition rather than trade
edition.

3. Special binding rather than trade bind-
ing.

C. INlustrations:

1. Mustrated rather than uniilustrated.

2. Nustrations in color rather than black
and white.

D. Special Features:

1. With thumb notches or index tabs
rather than without.

2. With aids to use such as overlays and
magnifiers rather than without.

E. Size:

1. Larger rather than smaller sizes. (Ex-
cept that large-type editions for the par-
tially-sighted are not required in place of
editions employing type of mere conventional
size.)

II. PHOTOGRAPHS

A, Size and finish, in descending order of
preference:

1. The most widely distributed edition.

2. 8 x 10-inch glossy print.

3. Other size or finish.

B. Unmounted rather than mounted.

C. Archival-quality rather than less per-
manent paper stock or printing process,

III. MOTION PICTURES

A. Film rather than another medium. Film
editions are listed below in descending order
of preference.

1. Preprint maferial, by special arrange-
ment,

2. Film gauge in which most widely dis-
tributed.

3. 35 mm rather than 16 mm.

4. 16 mm rather than 8 mm.

6. Special formats (eg., 66 mm) only in
exceptional cases,

6. Open reel rather than cartridge or cas-
sette,

B. Videotape rather than videodisc. Video-
tape editions are listed below In descending
order of preference.

1. Tape gauge in which most widely dis-
tributed.

2. Two-inch tape.

3. One-inch tape.

4. Three-quarter-ipch tape cassette.

5. One-half-inch tape cassette. .

IV. OTHER GRAPHIC MATTER

A. Paper and Printing:

1. Archival quality rather than less-per-
manent paper.

2. Color rather than black and white.

B. Size and Content:

1. Larger rather than smaller size.

2. In the case of cartographic woiks, edi-
tions with the greatest amount of informa-
tion rather than those with less detail.

C. Rarity:

1. The most widely distributed edition
rather than one of limited distribution.

2. In the case of a work published only
in a limited, numbered edition, one copy
outside the numbered series but otherwise
identical.

3. A photographic reproduction of the
original, by special arrangement only.

D. Text and Other Materials: 1, Works
with annotations, accompanying tabular or
textual matter, or other interpretative alds
rather than those without them.

E. Binding and Packaging:

1. Bound rather than unbound.

2. If editions have different binding, apply
the criteria in I.A.2-1.A7, above.

4. Rolled rather than folded.

5. With protective coatings rather than
without.

VY. PEONORECORDS

A. Disc rather than tape.

B, With speclal enclosures rather than
without.

C. Open-reel rather than cartridge.

D, Cartridge rather than cassette.

E. Quadraphonie rather than stereophonic.

P. True stereophonic rather than mon-
aural.

G. Monaural rather than electronically
rechanneled stereo.

VI. MUSICAL COMPOSITIONS

A. Fullness of Score: 1. Vocal music: a
With orchestral accompaniment—

i. Full score and parts, if any, rather than
conductor's score and parts, if any. (In cases
of compositions published only by rental,
lease, or lending, this requirement is reduced
to full score only.)

ii. Conductor's score and parts, If any,
rather than condensed score and parts, if
any. (In cases of compositions published only
by rental, lease, or lending, this requirement
is reduced to conductor’s score only.)

b. Unaccompanied: Open score (each part
on separate staff) rather than closed score
(all parts condensed to two staves),

2. Instrumental music:

a. Full score and parts, if any, rather than
conductor's score and parts, if any. (In cases
of compositions published only by rental,
lease, or lending, this requirement is reduced
to full score only.)

b. Conductor's score and parts, If any,
rather than condensed score and -parts, if
any. (In cases of compositions published only
by rental, lease, or lending, this requirement
is reduced to conductor’'s score only.)

B. Printing and Paper: 1, Archival-quslity
rather than less-permanent paper,

C. Binding and Packaging: :

1. Special limited editions rather than
trade editions.

2. Bound rather than unbound.

3. If editions have different binding, app!y
the criteria in 1.A.2-1.A.12, above.

4. With protective [folders rather
without.

than

VII. MICROFORMS

A. Related Materials: 1. With Indexes,
study guides, or other printed matter rather
than without.

B. Permanence and Appearance:

1. Silver halide rather than any other
emulsion.

2. Positive rather than negative.

3. Color rather than black and white.

C. Format (newspapers and newspaper-
formatted serials): 1. Reel microfilm rather
than any other microform.

D. Format (all other materials) :

1. Microfiche rather than reel microfilm.

2. Reel microfilm rather than microform
cassettes.

3. Microfilm cassettes rather than micro-
opaque prints. g

E. Size: 1. 35 mm rather than 16 mm.

WORKS EXISTING IN MORE THAN
MEDIUM

Editions are listed below in descending
order of preference.

A. Newspapers, dissertations and theses,
newspaper-formatted serials:

1. Microform.

2. Printed matter.

B. All other materials:

1. Printed matter.

2. Microform.

3. Phonorecord.

(Effective: January 1, 1978.)

FIinAL REGULATIONS

Part 202 of 37 CFR, Chapter II 15
amended as follows:

VI, ONE
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§202.15 [Revoked]
$202.16 [Revoked]
1. By revoking §§202.15 and 202.16;

and
2. By adding new §§ 202.19, 202.20, and
202.21, to read as follows:

§202.19 Deposit of published copies of
phonorecords for the Library of
Congress. <

(a) General. This section prescribes
rules pertaining to the deposit of copies
and phonorecords of published works for
the Library of Congress under section
407 of title 17 of the United States Code,
as amended by Pub. L. 94-553. The pro-
visions of this section are not applicable
to the deposit of copies and phono-
records for purposes of copyright regis-
tration under section 408 of title 17, ex-
cept as expressly adopted in § 202.20 of
these regulations.

(b) Definitions. For the purposes of
this section:

(1) (1) The “best edition” of a work is
the edition, published in the United
States at any time before the date of
deposit, that the Library of Congress
determines to he most suitable for its
purposes.

(ii) Criteria for selection of the “best
edition” from among two or more pub-
lished editions of the same version of the
same work are set forth in the statement
entitled “Best Edition of Published Cqpy-
righted Works for the Collections of the
Library of Congress” (hereafter re-
ferred to as the “Best Edition State-
ment”) in effect at the time of deposit.
Copies of the Best Edition Statement are
available upon request made to the
Acquisitions and Processing Division of
the Copyright Office.

(iii) Where no specific criteria for the
selection of the “best edition” are estab-
lished in the Best Edition Statement,
that edition which, in the judgment of
the Library of Congress, represents the
highest quality for its purposes shall be
considered the “best edition”. In such
cases: (A) When the Copyright Office is
aware that two or more editions of a
work have been published it will consult
with other appropriate officials of the
Library of Congress to obtain instruc-
tions a5 to the “best edition” and (except
In cases for which’ special relief is
granted) will require deposit of that
edition; and (B) when a potential de-
bositor is uncertain which of two or more
bublished editions comprises the “best
edition”, inquiry should be made to the
Acquisitions and Processing Division of
the Copyright Office.

(iv) Where differences between two or
more “editions” of a work represent vari-
ations in copyrightable content, each
edition is considered a separate version,
and hence a different work, for the pur-
Dose of this section, and criteria of “best
:glgign ' based on such differences do not
cle(z) A “complete” copy includes all
catlinents comprising the unit of publi-
1nc1cm of the best edition of the work,

uding elements that, if considered
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separately, would not be copyrightable
subject matter or would otherwise be
exempt from mandatory deposit require-
ments under paragraph (c¢) of this sec-
tion. In the case of sound recordings,
a “complete” phonorecord includes the
phonorecord, together with any printed
or other visually perceptible material
published with such phonocord (such as
textual or pictorial matter appearing on
record sleeves or album covers, or em-
bodied in leaflets or booklets included in
a sleeve, album, or other container). In
the case of a musical composition pub-
lished only by the rental, lease, or lend~
ing of copies consisting of a full score
and parts, a full score is a “complete”
copy; in the case of a musical composi-
tion published only by the rental, lease,
or lending of copies consisting of a con-
ductor’s score and parts, a conductor’s
score is a “complete” copy.

(3) The terms *“copies”, “collective
work”, “device”, fixed”, “literary work”,
“machine”, “motion picture”, “phono-
record”, “publication”, “sound record-
ing”, and “useful article”, and their
variant forms, have the meanings given
to them in section 101 of title 17.

(4) “Title 17" means title 17 of the
United States Code, as amended by Pub.
L. 94-553.

(¢) Exemptions from deposit require-
ments. The following categories of ma-
terial are exempt from the deposit re-
quirements of section 407(a) of title 17:

(1) Diagrams and models illustrating
scientific or technical works or formu-
lating scientific or technical information
in linear or three-dimensional form,
such as an architectural or engineering
blueprint, plan, or design, a mechanical
drawing, or an anatomical model.

(2) Greeting.cards, picture posteards,
and stationery.

(3) Lectures, sermons, speeches, and
addresses when published individually
and not as a collection of the works of
one or more authors.

(4) Literary, dramatic, and musical
works published only as embodied in
phonorecords. This category does mnot
exempt the owner of copyright, or of the
exclusive right of publication, in a sound
recording resulting from the fixation of
such works in a phonorecord from the
applicable deposit requirements for the
sound recording.

(5) Literary works, including computer
programs and automated data bases,
published in the United States only in
the form of machine-readable copies
(such as magnetic tape or disks, punched
cards, or the like) from which the work
cannot ordinarily be visually perceived
except with the aid of a machine or de-
vice. Works published in a form requir-
ing the use of a machine' or device for
purposes of optical enlargement (such as
film, filmstrips, slide films and works
published in any variety of microform),
and works published in visually perceiv-

able form but used in connection with
optical scanning devices, are not within.
this category and are subject to the ap-
plicable deposit requirements.
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(6) ‘Three-dimensional sculpfural
works, and any works published only as
reproduced in or on jewelry, dolls, toys,
games, plagues, floor coverings, wallpaper
and similar commercial wall coverings,
textile and other fabrics, packaging ma-
terial, or any useful article. Globes, relief
models, and similar cartographic repre-
sentations of area are not within this
category and are subject to the applicable
deposit recuirements.

(7) Prints, labels, and other advertis-
ing matter published in connection with
the rental, lease, lending, licensing, or
sale of articles of merchandise, works of
aunthorship, or services.

(8) Tests, and answer material for
tests, when published separately from
other literary works.

(9) Works first published as individual
contributions to collective works. This
category does not exempt the owner of
copyright, or of the exclusive right of
publication, in the collective work as a
whole from the applicable deposit re-
quirements for the collective work.

(10) Works first published outside the
United States and later published in the
United States without change in copy-
rightable content, if: (i) registration for
the work was made under § 17 U.S.C. 408
before the work was published in the
United States; or (ii) registration for the
work was made under 17 U.S.C. 408 after
the work was published in the United
States but before a demand for deposit
is made under 17 U.S.C. 407(d).

(11) Works published only as em-
bodied in a soundtrack that is an in-
tegral part of a motion picture. This
category does not exempt the owner of
copyright, or of the exclusive right of
publication, in the motion picture from
the applicable deposit requirements for
the motion picture. L

(12) Motion pictures that consist of
television transmission programs and
that have been published, if at all, only
by reason of a license or other grant to
a nonprofit institution of the right to
make a fixation of such programs di-
rectly from a transmission to the public,
with or without the right to make further
uses of such fixations.

(d) Nature of required deposif. (1)
Subject to the provisions of paragraph
(@) (2) of this section, the deposit re-
quired to satisfy the provisions of sec-
tion 407(a) of title 17 shall consist of (i)
in the case of published works other than
sound recordings, two complete copies of
the best edition; and (ii) in the case of
published sound recordings, two complete
phonorecords of the best edition.

(2) In the case of certain published
works not exempt from deposit require-
ments under paragraph (¢) of this sec~
tion, the following special provisions
shall apply:

(i) In the case of published three-di-
mensional cartographic representations
of area, such as globes and relief models,
the deposit of one complete copy of the
best edition of the work will suffice in
lieu of the two copies required by para-
graph (d) (1) of this section.
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(i) In the case of published motion
pictures, the deposit of one complete copy
of the best edition of the work will suffice
in lieu of the two copies required by
paragraph (d) (1) of this section. Any
deposit for a published motion picture
must be accompanied by a separate de~
scription of its confents, such as a conti-
nuity, pressbook, or synopsis. Unless se-
lected by the Library of Congress for
addition to its collections within thirty
days from the date the deposit is received
in the Copyright Office, all copies of mo-
tion pictures deposited under this sec-
tion will be returned to the depositor
by the Copyright Office, without right
of recall.

(iii) In the case of any published work
deposited in the form of a hologram,
the deposit shall be accompanied by:
(A) Two sets of precise instructions for
displaying the image fixed in the holo-
gram; and (B) two sets of identifying
material in compliance with § 202.21 of
these regulations and clearly showing
the displayed image.

(iv) In any case where an individual
author is the owner of copyright in a
published pictorial or graphic work and
(A) less than five copies of the work
have been published, or (B) the work
has been published and sold or offered
for sale in a limited edition consisting
of no more than three hundred numbered
copies, the deposit of one complete copy
of the best edition of the work or, alter-
natively, the deposit of photographs or
other identifying material in compliance
with §202.21 of these regulations, will
suffice in lieu of the two copies required
by paragraph (d) (1) of this section.

(v) In the case of a musical composi-
tion published only by the rental, lease,
or lending of copies, the deposit of one
eomplete copy of the best edition will
suffice in lieu of the two copies required
by paragraph (d) (1) of this section.

(vi) In the case of published multi-
media kits that are prepared for use in
systematic instructional activities and
that include literary works, audiovisual
works, sound recordings, or any com-
bination of such works, the deposit of
one complete copy of the best edition will
suffice in lieu of the two copies required
by paragraph (d) (1) of this section.

(e) Special relief. (1) In the case of
any published work not exempt from de-
posit under paragraph (¢) of this section,
the Register of Copyrights may, after
consultation with -other appropriate offi-
cials of the Library of Congress and
upon such conditions as the Register
may determine after such consultation:
(i) Grant an exemption from the deposit
requirements of section 407(a) of title 17
on an individual basis for single works or
series or groups of works; or (ii) permit
the deposit of one copy or phonorecord,
or alternative identifying material, in
lieu of the two copies or phonorecords
required by paragraph (d) (1) of this sec~
tion; or (iii) permit the deposit of in-
complete copies or phonorecords, or
copies or phonorecords other than those
normally comprising the best edition.
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(2) Any decision as to whether to grant
such special relief, and the conditions
under which special relief is to be
granted, shall be made by the Register of
Copyrights after consultation with other
appropriate officials of the Library of
Congress, and shall be based upon the
acquisition policies of the Library of
Congress then in force.

(3) Requests for special relief under
this paragraph shall be made in writing
to the Chief, Acquisitions and Process-
ing Division of the Copyright Office, shall
be signed by or on behalf of the owner of
copyright or of the exclusive right of
publication in the work, and shall set
forth specific reason- why the request
should be granted.

(f) Submission and rcceipt of copies
and phonorecords. (1) All copies and
phonorecords deposited in the Copy-~
right Office will be considered to be de-
posited only in compliance with section
407 of title 17 unless they are accom=-
panied by: (i) An application for regis-
tration of claim to copyright, or (ii) a
clear written request that they be held
for connection with a separately for-
warded application, Copies or phono-
records deposited without such an ac-
companying application or written re-
quest will not be connected with or held
for receipt of separate applications, and
will not satisfy the deposit provisions of
section 408 of title 17 or § 202.20 of these
regulations. Any written request that
copies or phonorecords be held for con-
nection with a separately forwarded ap-~
plication must appear in a letter or simi-
lar document accompanying the deposit;
a request or instruction appearing on the
packaging, wrapping or container for
the deposit will not be effective for this
purpose.

(2) All copies and phonorecords de-
posited in the Copyright Office under sec-
tion 407 of title 17, unless accompanied
by written instructions to the contrary,
will be considered to be deposited by the
person or persons named in the copy-
right notice on the work.

(3) Upon request by the depositor
made at the time of the deposit, the
Copyright Office will issue a Certificate
of Receipt for the deposii of copies or
phonorecords of a work under thic sec-
tion. Certificates of Receipt will be issued
in response to requests made after the
date of deposit only if the requesting
party is identified in the records of the
Copyright Office as having made the de-
posit. In either case, requests for a Cer-
tificate of Receipt must be in writing and
accompanied by a fee of $2. A Certificate
of Receipt will include identification of
the depositor, the work deposited, and
the nature and format of the copy or
phonorecord deposited, together with the
date of receipt.

§ 202.20 Deposit of copies and phono-
records for copyright registration,

(a) General. This section presecribes

rules pertaining to the deposit of copies

and phonorecords of published and un~

published works for the purpose of copy-

right registration under section 408 of
title 17 of the United States Code, as
amended by Pub. L. 94-553. The provi-
sions of this section are not applicable
to the deposit of copies and phonorecords
for the Library of Congress under sec-
tion 407 of title 17, except as expressly
adopted in § 202.19 of these regulations,

(b) Definitions. For the purposes of
this section: A

(1) The “best edition” of a work has
the meaning set forth in § 202.19(b) (1)
of these regulations.

(2) A “complete” copy or phonorecord
of an unpublished work is a copy or pho-
norecord representing the entire copy-
rightable content of the work for which
registration is sought. A “complete” copy
or phonorecord of a published work in-
cludes all elements comprising the ap-
plicable unit of publication of the work.
In the case of a contribution to a collec-
tive work, a “complete’” copy or phono-
record is the entire collective work
including the contribution or, in the case
of a newspaper, the entire section in-
cluding the contribution. In the case of
published sound recordings, a ‘“‘com-
plete” phonorecord has the meaning set
forth in § 202.19(b) (2) of these regula-
tions. In the case of a musical composi-
tion published only by the rental, lease,
or lending of copies consisting of a full
score and parts, a full score is a “com-
plete” copy; in the case of a musical
composition published only by the rental,
lease, or lending of copies consisting of 4
conductor’s score and parts, a conduc-
tor’s score is a “complete” copy.

(3) The terms “copy”, ‘“collective
work”, “device”, “fixed”, “literary work”,
“machine”, motion picture”, *phono-
record”, “publication”, “sound record-
ing”, “transmission program”, and “use-
ful article”, and their variant forms,
have the meanings given to them in sec-
tion 101 of title 17.

(4) A “secure test” is a non-markeied
test administered under supervision at
specified centers on specific dates, all
copies of which are accounted for and
either destroyed or returned to restricted
locked storage following each adminis-
tration. For these purposes a test is_nqt
marketed if copies are not sold but it is
distributed and used in such a manner
that ownership and control of copies ré-
main with the test sponsor or publisher.

(5) “Title 177 means title 17 of the
United States Code, as amended by Pub.
L. 94-553. 3

(6) For the purposes of determining
the applicable deposit requirements un-
der this § 202.20 only, the following shall
be considered as unpublished motion
pictures: motion pictures that consist of
television transmission programs andv
that have been published, if at all, only
by reason of a license or other grant 0 &
nonprofit institution of the right to make
a fixation of such programs directly from
a transmission to the public, with OF
without the right to make further uses of
such fixations. 4 y

(¢) Nature of required deposit. (1
Subject to the provisions of paragraph
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t¢)(2) of this section, the deposit re-
quired to accompany an application for
registration of claim to copyright under
section 408 of title 17 shall consist of:

(i) In the case of unpublished works,
ane complete copy or phonorecord.

(i) In the case of works first pub-
lished in the United States before Jan-
nary 1, 1978, two complete copies or
phonorecords of the work as first
published.

(iii) In the case of works first pub-
lished in the United States on or after
January 1, 1978, two complete copies or
phonorecords of the best edition.

(iv) In the case of works first pub-
lished outside of the United States,
whenever published, one complete copy
or phonorecord of the work as first pub-
lished. For the purposes of this section,
any works simultaneously first published
within and outside of the United States
shall be considered to be first published
in the United States.

(2) In the case of certain works, the
special provisions set forth in this clause
shall apply. In any case where this clause
specifies that one copy or phonorecord
may be submitted, that copy or phono-
record shall represent the best edition,
or the work as first published, as set
forth in paragraph (¢) (1) of this section.

(i) General. In the following cases the
deposit of one complete copy or phono-
record will suffice in lieu of two copies
or phonorecords: (A) Published three-
dimensional cartographic representa-
tions of area, such as globes and relief
models; (B) published diagrams illus-
trating scientific or technical works or
formulating scientific or technical infor-
mation in linear or other two-dimen-
sional form, such as an architectural
or engineering blueprint, or a mechani-
cal drawing; (C) published greeting
cards, picture postcards and stationery;
(D) lectures, sermons, speeches, and ad-
dresses published individually and not
85 a collection of the works of one or
more authors; (E) published contribu-
tions fo a collective work; (F) musical
tompositions published only by the
rental, lease, or lending of copies; and
(G) published multimedia kits that are
Prepared for use in systematic instruc-
Uional activities and that include literary
Works, audiovisual works, sound record-
ings, or any combination of such works.

(i) Motion pictures, In the case of
bublished motion pictures, the deposit
of one complete copy will suffice in lieu
of two copies. The deposit of a copy or
topies for any published or unpublished
motion picture must be accompanied by
& separate description of its contents,
guch as a continuity, pressbook, or syn-
CNS- Unless selected by the Library of
“gg;!iress_tor addition to its collections
o re“, thirty days from the effective date
[uragéstratjon. all copies of motion pic-
et eDosited under this section will be
righ“med to the applicant by the Copy-

et Office, without right of recall, In
,mcmof unpublished motion pictures
Erams ¢ hgttelevix-:lcsn transmission pro-
Mitted to have been fixed and trans-
DUl the public, but have not been

ished), the deposit of identifying

RULES AND REGULATIONS

material in compliance with § 202.21 of
these regulations may be made and will
suffice in lieu of an actual copy.

(iii) Holograms. In the case of any
work deposited in the form of a holo-
gram, the copy or copies shall be accom-
panied by: (A) Precise instructions for
displaying the image fixed in the holo-
gram; and (B) photographs or other
identifying material complying with
§ 202.21 of these regulations and clearly
showing the displayed image. The num-
ber of sets of instructions and identify-
ing material shall be the same as the
number of copies required.

(iv) Certain pictorial and gruphic
works. In any case where an individual
author is the owner of copyright in a
pictorial or graphic work and (A) the
work is unpublished, or (B) less than five
copies of the work have been published,
or (C) the work has been published and
sold or offered for sale in a limited edi-
tion consisting of no more than three
hundred numbered copies, the deposit of
identifying material in compliance with
§ 202.21 of these regulations may be
made and will suffice in lieu of actual
copies. As an alternative to the deposit
of such identifying material, in any such
case the deposit of one complete copy
will suffice in lieu of two copies.

(v) Commercial prints and labels. In
the case of prints, labels, and other ad-
vertising matter published in connection
with the rental, lease, lending, licensing,
or sale of articles of merchandise, works
of authorship, or services, the deposit of
one complete copy will suffice in lieu of
two copies. Where the print or label is
published in a larger work, such as a
newspaper or other periodical, one copy
of the entire page or pages upon which it
appears may be submitted in lieu of the
entire larger work. In the case of prints
or labels physically inseparable from a
three-dimensional object, identifying
material complying with § 202.21 of these
regulations must be submitted rather
than an actual copy or copies.

(vi) Tests. In the case of tests, and
answer material for tests, published
separately from other literary works, the
deposit of one complete copy will suffice
in Heu of two copies. In the case of any
secure test the Copyright Office will re-
turn the deposit to the applicant
promptly after examination: Provided,
That sufficient portions, description, or
the like are retained so as to constitute
& sufficient archival record of the deposit.

(vil) Machine-readable 1works. In
cases where an unpublished literary
work is fixed, or a published literary
work is published in the United States,
only in the form of machine-readable
copies (such as magnetic tape or disks,
punched cards, or the like) from which
the work cannot ordinarily be perceived
except with the aid of a machine or de-
vice,' the deposit shall consist of:

* Works published in a form requiring the
use of a machine or device for purposes of
optical enlargement (such as film, filmstrips,
slide films, and works published in any va-
riety of microform), and works published in
visually perceptible form but used In con-
nection with optical scanning devices, are
not within this category.
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(A) For published or unpublished
computer programs, one copy of identi-
fying portions of the program, repro-
duced in a form visually percepti-
ble without the aid of a machine or
device, either on paper or in microform.
For these purposes, “identifying por-
tions” shall mean either the first and
last twenty-five pages or equivalent
units of the program if reproduced on
paper, or at least the first and last
twenty-five pages or equivalent units
of the program if reproduced in micro-
form, together with the page or equiva-
lent unit containing the copyright no-
tice, if any.

(B) For published and unpublished
automated data bases, compilations,
statistical compendia, and other liter-
ary works so fixed or published, one
copy of identifying portions of the work,
reproduced in a form visually percep-
tible without the aid of a machine or
device, either on paper or in microform.
For these purposes: (1) “identifying por-
tions" shall mean either the first and last
twenty-five pages or equivalent units of
the work if reproduced on paper, or at
least the first and last twenty-five pages
or equivalent units of work if reproduced
on microform, or, in the case of auto-
mated data bases comprising separate
and distinct data files, representative
portions of each separate data file con-
sisting of either 50 complete data rec-
ords from each file or the entire file,
whichever is less; and (2) “data file” and
“file” mean a group of data records per-
taining to a common subject matter, re-
gardless of the physical size of the ree-
ords or the number of data items in-
cluded in them. (In the case of revised
versions of such data bases, the portions
deposited must contain representative
data records which have been added or
modified.) In any case where the deposit
comprises representative portions of each
separate file of an automated data base
as indicated above, it shall be accom-
panied by a fyped or printed descriptive
statement containing: The title of the
data base; the name and address of the
copyright claimant; the name and con-
tent of each separate file within the data
base, including the subject matter in-
volved, the origin(s) of the data, and the
approximate number of individual rec-
ords within the file; and a description of
the exact contents of any machine-read-
able copyright notice employed in or with
the work and the manner and frequency
with which it is displayed (e.z., at user’s
terminal only at sign-on, or continuously
on terminal display, or on printouts,
ete.). If a visually-perceptible copyright
notice is placed on any copies of the work
(such as magnetic tape reels) or their
container, a sample of such notice must
also accompany the statement.

(viil) Works reproduced in or on sheet-
like materials. In the case of any un-
published work that is fixed, or any pub-
lished work that is published, only in
the form of a two-dimensional repro-
duction on sheet-like materials such as
textile and other fabrics, wallpaper and
similar commercial wall coverings, car-
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peting, floor tile, and similar commercial
floor coverings, and wrapping paper and
similar packaging material, the deposit
shall consist of one copy in the form of
an actual swatch or piece of such ma-
terial sufficient to show all elements of
the work in which copyright is claimed
and the copyright notice appearing on
the work, if any. If the work consists of
a repeated pictorial or graphic design,
the complete design and at least one
repetition must be shown. If the sheet-
like material in or on which a pub-
lished work has been reproduced has been
embodied in or attached to a three-di-
mensional object, such as wearing ap-
parel, furniture, or any other three-di-
mensional manufactured article, and
the work has been published only in that
form, the deposit must consist of identi-
fying material complying with § 202.21
of these regulations instead of a copy.
(ix) Works reproduced in or on three-
dimensional objects. In the following
cases where the deposit of an actual
copy of the work would not lend itself
to shelving or flat storage, the deposit
must consist of identifying material
complying with § 202,21 of these regu-
lations instead of a copy or copies: (A)
Any three-dimensional sculptural work,
including any illustration or formulation
of artistic expression or information in
three-dimensional form, including stat-
ues, carvings, ceramics, moldings, con-
structions, models, and maquettes (but
not including works reproduced by in-
taglio or relief printing methods on two-
dimensional materials such as paper or
fabrics) ; and (B) any two-dimensional
or three-dimensional work that, if un-
published, has been fixed or, if published,
has been published only in or on jewelry,
dolls, toys, games, or any three-dimen-
slonal useful article. However, where the
work has been fixed or published in or
on a useful article that comprises one
of the elements of the unit of publication
of an educational or instructional kit
which also includes a literary or audio-
visual work, a sound recording, or any
combination of such works, the require-
ment of this paragraph for the deposit
of identifying material shall not apply.
(x) Soundtracks. For separate regis-
tration of an unpublished work that is
fixed, or a published work that is pub-
lished, only as embodied in a soundtrack
that is an integral part of a motion pic-
ture, the deposit of identifying material
in compliance with § 202.21 of these regu-
lations will suffice in lieu of an actual
copy or copies of the motion picture.
(xi) Owversize deposits. In any case
where the deposit otherwise required by
this section exceeds ninety~six inches in
any dimension, identifying material
complying with § 202.21 of these regula~
tions must be submitted instead of an
actual copy or copies.
(d) Special relief. (1) In any case the
Register of Copyrights may, after con-
sultation with other appropriate officials
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of the Library of Congress and upon such
conditions as the Register may deter-
mine after such consultation: (i) Per-
mit the deposit of one copy or phono-
record, or alternative identifying mate-
rial, in lieu of the one or two copies
or phonorecords otherwise required by
paragraph (¢) (1) of this section; or (ii)
permit the deposit of incomplete copies
or phonorecords, or copies or phonorec-
ords other than those normally compris-
ing the best edition.

(2) Any decision as to whether to
grant such special relief, and the condi-
tions under which special relief is to be
granted, shall be made by the Register of
Copyrights after consultation with other
appropriate officials of the Library of
Congress, and shall be based upon the
acquisition policies of the Library of
Congress then in force and the archival
and examining requirements of the
Copyright Office.

(3) Requests for special relief under
this paragraph may be combined with
requests for special relief under § 202.19
(e) of these regulations. Whether so
combined or made solely under this par-
agraph, such requests shall be made in
writing to the Chief, Examining Division
of the Copyright Office, shall be signed
by or on behalf of the person signing the
application for registration, and shall set
forth specific reasons why the request
should be granted.

(e) Use of copies and phonorecords
deposited for the Library of Congress.
Copies and phonorecords deposited for
the Library of Congress under section 407
of title 17 and § 202.19 of these regula-
tions may be used to satisfy the deposit
provisions of this section if they are ac-
companied by an application for regis-
tration of claim to copyright in the work
represented by the deposit, or connected
with such an application under the con-
ditions set forth in §202.19(f) (1) of
these regulations.

§ 202.21 Deposit of identifying material
instead of copies. :

(a) General. Subject to the specific
provisions of paragraphs (f) and (g) of
this section, in any case where the de-
posit of identifying material is permitted
or required under § 202.19 or § 202.20 of
these regulations, the material shall con-
sist of photographic prints, transparen-
cies, photostats, drawings, or similar two-
dimensional reproductions or renderings
of the work, in a form visually perceiv-
able without the aid of a machine or de-
vice. In the case of pictorial or graphic
works, such material shall reproduce the
actual colors employed in the work, In all
other cases, such material may be in
black and white or may consist of a re-
production of the actual colors.

(b) Completeness; number of sets. As
many pieces of identifying material as
are necessary to show clearly the entire
copyrightable content of the work for
which deposit is being made, or for
which registration is being sought, shall
be submitted. Except in cases falling un-
der the provisions of §202.19 (d)(2)
(iit) or § 202.20 (c) (2) (iil) with respect

to holograms, only one set of such com-
plete identifying material is required.

(¢) Size. All pieces of identifying ma-
terial must be of uniform size. Photo-
graphic transparencies must be 35 mm,
in size, and must be fixed in cardboard,
plastic, or similar mounts to facilitate
identification, handling, and storage.
All other types of identifying material
must be not less than 5 x 7 inches and not
more than 9 x 12 inches, but preferably
8 x 10 inches. Except in the case of trans-
parencies, the image of the work must be
either lifesize or larger, or if less than
lifesize must be at least four inches in
its greatest dimension.

(d) Title and dimensions. At least one
piece of identifying material must, on its
front, back, or mount, indicate the title
of the work and an exact measurement
of one or more dimensions of the work.

(e) Copyright notice. In the case of
works published with notice of copy-
right, the notice and its position on the
work must be clearly shown on at least
one piece of identifying material. Where
necessary because of the size or position
of the notice, a separate drawing or the
like showing the exact appearance and
content of the notice, its dimensions,
and its specific position on the work shall
be submitted.

(f) For separate registration of an un-
published work that is fixed, or a pub-
lished work that is published, only as em-
bodied in a souridtrack that is an inte-
gral part of a motion picture, identifying
material deposited iIn lieu of an actual
copy or copies of the motion picture shall
consist of: (1) a transcription of the en-
tire work, or a reproduction of the entire
work on a phonorecord; and (2) photo-
graphs or other reproductions from the
motion picture showing the title of the
motion picture, the soundtrack credits,
and the copyright notice for the sound-
track, if any. The provisions of para-
graphs (b), (e¢), (d), and (e) of this
§ 202.21 do not apply to identifying ma-
t«;ria.l deposited under this paragraph
).

(g) In the case of unpublished motion
pictures (including transmission pro-
grams that have been fixed and trans-
mitted to the public, but have not been
published), identifying material de-
posited in lieu of an actual copy shall
consist of either: (1) an audio cassette of
other phonorecord reproducing the en-
tire soundtrack or other sound portion
of the motion picture, and a description
of the motion picture; or (2) a set con-
sisting of one frame enlargement or sim-
ilar visual reproduction from each ten
minute segment of the motion picture
and a description of the motion picture.
In either case the “description” may be 8
continuity, a pressbook, or & synopsis
but in all cases it must include: (1) the
title or continuing title of the work, and
the episode title, if any: (i) the nature
and general content of the program:
(iii) the date when the work was first
first and whether or not fixation was
simultaneous ‘with first transmissxond
(iv) the date of first transmission,
any; (v) the running time; and (vi) the
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credits appearing on the work, if any.
The provisions of paragraphs (b), (c),
(d), and (e) of this § 202.21 do not apply
to identifying material submitted under
this paragraph (g).

(17 U.S.C. 207, and under the following sec-
tions of Title 17 of the United States Code as
smended by Pub, L. 94-5563: §§ 407, 408, 702.)

[FR Doc.77-37417 Filed 12-30-77;12;24 pm]

[1410-03]
[Docket RM 77-15]
PART 201—GENERAL PROVISIONS

Corrections and Amplifications of Copy-
right Registrations; Import Statements;
and Recordation of Transfers and Other
Documents

AGENCY: Library of Congress, Copy-
right Office.

ACTION: Interim Regulations.

SUMMARY : This notice is issued to ad-
vise the public that the Copyright Office
of the Library of Congress is adopting an
interim regulations to implement sec-
tions 205, 408(d), and 610(b) (2) of the
Act for General Revision of the Copy-
right Law. Section 205 pertains to the
recordation of transfers of copyright
and other documents pertaining to a
copyright; section 408(d) pertains to
the filing of applications for supple-
mentary registration to correct or am-
plify the information in an earlier regis-
tration; and section 601(b) (2) pertains
to statements to be issued for the im-
portation of copyrighted works in cer-
tain cases. The effect of the interim regu-
Iangns is to establish requirements gov-
emning the recordation of documents,
application for supplementary registra=-
tion, and issuance of import statements
under these sections.

These regulations are issued on an in-
terim basis in order to allow persons to
take action under the indicated sections
of the statute, while permitting full pub-
lic comment before the issuance of final
regulations,

DATES: The interim regulations are ef-

lective on January 1, 1978. Comments
should be received on or before March

31, 1978.

ADDRESSES: Five copies of all written
tomments should be provided, if by hand,
lo: Office of the General Counsel, U.S,
Copyright Office, Library of Congress,
Crystal Mall Building No. 2, room 519,
Arlington, Va., or, if by mail to: Office
of the General Counsel, U.S. Copyright
Office, Library of Congress, Caller No.
2999, Arlington, Va. 22202,

; 'CODies of all written comments will be
‘all_able for public inspection and
“0bying between the hours of 8 a.m. and
*PDJH-. Monday through Friday, in the
blic Information Office of the Copy-~
rI!th_Ofﬁce. room 101, Crystal Mall,
Sullding No. 2, 1921 Jegerson Davis
Highway, Arlington, Va.
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FOR FURTHER INFORMATION CON-
TACT:

Jon Baumgarten, General Counsel,
Copyright Office, Library of Congress,
Washington, D.C. 20559, 703-557-8731.

SUPPLEMENTARY INFORMATION:
(1) Corrections and amplifications of
copyright registrations; applications for
supplementary registration. Section 408
(d) of the first section of Pub. L. 94-553
(90 Stat. 2541) provides that the Regis-

ter of Copyrights “may * * * establish,

by regulation, formal procedures for the
filing of an application for supplemen-
tary registration, to correct an error in
a copyright registration or to amplify
the information given in a registration.”
We are implementing this section, on an
interim basis, by revising § 201.5 of the
regulations of the Copyright Office. Al-
though the interim regulation is essen-
tially self explanatory, the following
points should be noted:

(1) A supplementary registration is not
a substitute for a renewal registration.
For works originally copyrighted be-
tween January 1, 1950 and December 31,
19717, registration of a renewal claim
within strict time limits is necessary to
extend the first copyright term. This
cannot be done by a supplementary reg-
istration. (A supplementary registration
may be made to correct or amplify the
information in a separate renewal reg-
istration under the conditions set forth
in interim § 201.5(b) (2) (iv).)

(ii) A supplementary registration is
not a substitute for recording a docu-
ment reflecting a transfer of copyright,
or another document pertaining to a
copyright. Recording the actual docu-
ment under section 205 of the Act, and
interim regulation § 201.4 (discussed be-
low), has important legal consequences
which are not achieved by supplementary
registration.

(iii) A supplementary registration
may be made to correct or amplify the
information in any completed original
or renewal registration, whether that
registration was made before or after
January 1, 1978,

(iy) In a Notice of Inquiry published
on September 26, 1977 (42 FR 48944) we
raised the possibility of making supple-
mentary registration (in addition to rec-
ordating a transfer) to reflect the own-
ership of rights, other than those owned
by the claimant of the basic registration.
Several comments received in response
to that notice were strongly opposed to
this suggestion. We agree that supple-
mentary registration was not designed to
reflect the allocation or division of rights
under a copyright, and that to use it for
that purpose would produce a confusing
and inadequate public record. Accord-
ingly, paragraphs (b) (il) and (b) (iii) of
interim § 201.5 make clear that supple-
mentary registration is not appropriate
for such purposes. (Similarly, the con-
cept of “claimant” under a basic regis-
tration will, in a separate proceeding,
adopt the basis of the comments made
to the Notice of Inquiry).
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(v) The interim regulation follows the
statute in distinguishing between “cor-
rections” (for example, where a work
was given a wrong date of publication, or
where an author’s name was incorrectly
given) and “amplifications” (for exam-
ple, where a co-author was omitted, or
the title of the work has been changed, or
a clarification of a statement of addi-
tional matter in a new version is de-
sired) . We recognize that, in some cases,
the line between these categories will not
be entirely clear. As a practical matter,
however, the Copyright Office will accept
an application for supplementary regis-
tration clearly stating the necessary in-
formation, even if the Office differs with
the applicant as to whether the change
amounts to a “correction” or an “ampli-
fication"’.

(2) Import Statements. Section 601 of
the new Act provides that, as a general
rule, the copies of a work ‘“consisting
preponderantly of nondramatic literary
material that is in the English language"
must be manufactured in the United
States or Canada in order to be lawfully
imported and publicly distributed in the
United States. There are a number of ex-
ceptions to this provision. One exception
permits the importation of up to 2,000
copies of a foreign edition under an “im-
port statement” issued by the Copyright
Office to the copyright owner, or a per-
son designated by 4he owner. We are im-
plementing this section, on an interim
basis, by revising §201.8 of the regula-
tions of the Copyright Office. The in-
terim regulation is self-explanatory.

Under the law in effect before January
1, 1978, the Copyright Office issued im-
port statements, at the time of “ad in-
terim” copyright registration, to permit
the importation of 1500 copies of certain
works. We have considered whether the
number of copies permitted to be im-
ported in such cases should be increased
by an additional 500 copies. Under the
language of the new Act, however, state-
ments permitting the importation of
2000 copies may only be issued “at the
time of registration for the work under
section 408 (of the new Act) or at any
time thereafter.” Since works for which
import statements were issued before
January 1, 1978 were not registered “un-
der section 408 of the new Act”, we are
not persuaded that such an increase is
authorized. (At the same time, interim
§ 201.8(a) (3) makes clear that import
statements issued before January 1, 1978
remain valid.)

(3) Recordation of transfers and other
documents. Section 205(a) of the Act
permits the recordation, in the Copy-
right Office, of “any transfer of copy-
right ownership or other document per-
taining to a copyright” if certain condi-
tions of authenticity are met. Recorda-
tion will place the document in the pub-
lic records of the Office, and has impor-
tant legal consequences in certain cases.
We are implementing this section, on an
interim basis, by revising § 201.4 of the
Copyright Office regulations. The in-
terim regulation is self-explanatory.
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(4) Interim Basis. The regulations is-
sued under this notice are made effec-
tive on January 1, 1978 in order to al-
low persons to correct or amplify reg-
istrations, request and receive import
statements, record documents, and se-
cure the benefits of these actions imme-
diately upon and after the effective date
of the new Act. At the same time we wish
to give the public an opportunity to com-
ment on the regulations. Accordingly,
they are issued on an interim basis and
comments will be received until the date
set forth above. After the close of the
comment period, and after consider-
ing the comments and the experience of
the Office under the interim regula-
tions, final regulations will be issued.

INTERIM REGULATIONS

Part 201 of 37 CFR Chapter II is
amended, on an interim basis: 1. By re-
vising § 201.4 to read as follows:

§201.4 Recordation of transfers and
certain other documents.

(a) Gemeral, (1) This section pre-
seribes conditions for the recordation of
transfers of copyright ownership and
other documents pertaining to a copy-
right under section 205 of title 17 of the
United States Code, as amended by Pub.
L. 94-553. The filing or recordation of
the following documents is not within
the provisions of this section:

(i) Certain contracts entered into by
cable systems located outside of the
forty-eight contiguous states (17 U.S.C.
111(e) ; see 37 CFR 201.12);

(ii) Notices of identity and signal car-
riage complement, and statements of ac-
count, of cable systems (17 US.C. 111
(d): see 37 CFR 201.11; 201.17) ;

(jii) Original, signed notices of inten-
tention to obtain compulsory license to
make and distribute phonorecords of
nondramatic musical works (17 US.C.
115(b); see 37 CFR 201.18);

(iv) License agreements, and terms
and rates of royalty payments, volun-
tarily negotiated between one or more
public broadecasting entities and certain
owners of copyright (17 U.S.C. 118; see
37 CFR 201.9);

(v) Notices of termination (17 U.S.C.
203, 304(c) ; see 37 CFR 201.10); and

(vi) Statements regarding the iden-.
tity of authors of anonymous and
pseudonymous works, and statements
relating to the death of authors (17
U.8.C.302).

(2) A *“transfer of copyright owner-:

ship” has the meaning set forth in
section 101 of title 17 of the United
States Code, as amended by Pub. 1. 94—
553. A document shall be considered to
“pertain to a copyright” if it has a direct
or indirect relationship to the existence,
scope, duration, or identification of a
couyright, or to the ownership, division,
allocation, licensing, transfer, or exer-
cise of rights under a copyright. That
relationship may be past, present, fu-
ture, or potential.

(b) Recordable documents. Any trans-
fer of copyright ownership, or any other
document pertaining to a copyright,
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may be recorded in the Copyright Office
if it is accompanied by the fee set forth
in paragraph (c¢) of this section, and
if:

(i) It is an original document bearing
the actual signature or signatures of
the persons who executed it; or it is a
legible photocopy or other full size
facsimile reproduction of an original,
accompanied by a sworn certification*
signed by at least one of the persons who
executed it or by an suthorized repre-
sentative of that person, or by an official
certification,® that the reproduction is
a true copy of the original, signed docu-
ment; and

(ii) It is complete on its face, and in-
cludes any schedules, appendixes, or
other attachments referred to in the
document as being a part of it.

(¢) Fee. For a document consisting of
six pages or less covering no more than
one title, the basic recording fee is $10.
An additional charge of 50 cents is made
for each page over six and each title
over one. For these purposes:

(i) A fee is required for each separate
transfer or other document, even if two
or more documents appear on the same
page;

(ii) The term “title” generally denotes
“appellation” or “denomination” rather
than *registration”, “work”, or *“copy-
right”; and

(iii) In determining the number of
pages in a document, each side of a leaf
bearing textual matter is regarded as a
upagen.

(d) Recordation. The date of recorda-
tion is the date when a proper document
under paragraph (b) of this section and
a proper fee under paragraph (¢) of this
section are all received in the Copy-
right Office, After recordation the docu-
ment is returned to the sender with a
certificate of record.

2. By revising § 201.8 to read as follows:
§201.8 Import statements.

(a) General. (1) Upon receipt of a
proper request under paragraph (b) of
this section, and a fee of $3, the Copy~
right Office will issue import statements
for works consisting preponderantly of
nondramadtic literary material that is in

the English language, copies of which
are to be imported into the United
States under section 601(b)(2) of title
17 of the United States Code, as amended
by Pub. L. 94-553.

1 A sworn certification shall consist of an
affidavit under the official seal of any officer
authorized to administer oaths within the
United States, or if the original is located
outside of the United States, under the
official seal of any diplomatic or consular
officer of the United States or of a person
authorized to administer oaths whose au-
thority is proved by the certificate of such
an officer, or a statement In accordance
with section 1746 of title 28 of the United
States Code.

2 An official certification is a certification,
by the appropriate government officlal, that
the original of the document is on file In
a public office and that the reproduction
is a true copy or the original.

(2) After the issmance of an initia]
import statement for a work in accord-
ance with a request made under para-
graph (b) of this section, and upon re-
ceipt of a statement from an appropriate
official of the United States Customs
Service showing importation of less than
two thousand copies of a work, the Copy-
right Office will issue an additional im-
port statement permitting importation
of the number of copies representing the
difference between the number of copies
already imported and ftwo thousand
copies. Additional import statements un-
der this paragraph (a){2) will be is-
sued without request and shall not re-
quire payment of a fee.

(3) Any import statement issued hy
the Copyright Office before January 1,
1978 shall remain valid to permit the
importation of the number of copies
stated therein.

(b) Requests jor Import Statements
and Issuance. (1) Import statements
will not be issued until after the effective
date of registration for the work. How-
ever, a request for an import statement
may be submitted simultaneously with
an application for registration.

(2) Requesis for import statements
shall be made by the copyright owner of
the work as shown in the records of the
Copyright Office, or by the duly author-
ized agent of such owner. For the pur-
pose of this section, the “copyright own-
er” is a person or organization that owns
the exclusive right to import copies of
the work into the United States at the
time the request is made. The “copyright
owner” may be either: (i) The author
of the work (including, in the case of &
work made for hire, the employer of
other person for whom the work was
prepared) ; or

(ii) A claimant, other than the author,
identified in the registration for the
work; or

(ifi) A person or organization that has
obtained ownership of one or more €x°
clusive rights, initially owned by the
author, including the exclusive right 0
import copies into the United States.

(3) Requests for import statements
shall be made on a form prescribed by
the Copyright Office, and shall contain
the following information: (i) The fitle
of the work;

(ii) The name or names of the author
or authors of the work;

(iii) The name or names of the copy~
right claimants in the work;

(iv) If registration has already been
made for the work, the registrationl
number and effective date ©f
registration;

(v) The full name, mailing address,
and telephone number of an md;v:dual
person who may be contacted if further
information is needed; .

(vi) The full name and mailing ad-
dress of the person or entity to whom o(l;
which the statement is to be issued; &5

(vii) A certification of the Md":,’
The certification shall consist of: 4
the handwritten signature of the COPP
right owner of the work as shown 1 5
records of the Copyright Office, 0T 7.
duly authorized agent of such cODS rig
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owner (whose identity shall also be
given) ; (B) the typewritten or printed
name and address of such copyright
owner or agent; (C) the date of signa-
ture; and (D) a statement that the per-
son signing the request is the copyright
owner or a duly authorized agent of the
copyright owner, and that the Copyright
Office is authorized to issue an import
statement to the name and address given
under paragraph (vi) of this § 201.8(b)
(3).

(4) The form prescribed by the Copy-
right Office for the foregoing purposes is
designated “Request for Issuance of an
Import Statement under § 601 of the
U.S. Copyright Law (Form IS)". Copies
of the form are available free upon re-
quest to the Public Information Office,
United States Copyright Office, Wash-
ington, D.C. 20559.

(5) After the effective date of regis-
tration for the work named in the re-
quest, the Copyright Office will issue an
import statement permitting the impor-
tation of two thousand copies of the
work to the name and address given un-
der paragraph (vi) of this § 201.8(b)
(

3. By revising § 201.5 fo read as fol-
lows:

§201.5 Corrections and amplifications
of copyright registrations; applica-
tions for supplementary registration.

(a) General. (1) This section pre-
scribes conditions relating to the filing
of an application for supplementary
registration, to correct an error in a
copyright registration or to amplify the
information given in a registration, un-
der section 408(d) of title 17 of the
United States Code, as amended by Pub.
a. 94-553. For the purposes of this sec-

on:

(D A “basic registration” means any
of the following: (A) a copyright regis-
fration made under sections 408, 409, and
40 of title 17 of the United States
Code, as amended by Pub. L. 94-553;
(B).a renewal registration made under
section 304 of title 17 of the United
States Code, as so amended; (C) a regis-
fration of claim to copyright made un-
der title 17 of the United States Code
4 It existed before January 1, 1978:
r (D) a renewal registration made un-
der title 17 of the United States Code
3 It existed before January 1, 1978; and

i) A “supplementary registration”
;rileans a registration made upon applica-
u:m under section 408(d) of title 17 of

e United States Code, as amended by

b. L. 94-553, and the provisions of
this section,
m‘lf No correction or amplification of
wi?l Information in a basic registration

be made except pursuant to the
zm‘-mons of this § 201.5. As an excep-

,O.n' Where it is discovered that the

ecord of a basic registration contains

:1: error that the Copyright Office itself

§ 0.u1d have recognized at the time

"glstration was made, the Office will

iii“’ appropriate measures to rectify its
o Or. P

"b'b' Persons entitled to file an applica-
“on for supplementary registration;
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grounds of application. (1) Supplemen-
tary registration can be made only if a
basic copyright registration for the same
work has already been completed. After
a basic registration has been completed,
any author or other copyright claimant
of the work, or the owner of any ex-
clusive right in the work, or the duly
authorized agent of any such author,
other claimant, or owner, who wishes
to correct or amplify the information
given in the basic registration for the
work may file an application for sup-
plementary registration.®

(2) Supplmentary registration may be
made either to correct or to amplify the
information in a basic registration. For
the purposes of this section: (i) A “cor-
rection” is appropriate if information in
the basic registration was incorrect at
the time that basic registration was
made, and the error is not one that
the Copyright Office itself should have
recognized;

(ii) An “amplification” is appropriate:
(A) to reflect additional information
that could have been given, but was
omitted, at the time basic registration
was made; or (B) to reflect changes
in facts, other than those relating to
transfer, license, or ownership of rights
in the work, that have occurred since
the basic registration was made; or (C)
to clarify information given in the basic
registration;

(iii) Supplementary registration is not
appropriate: (A) as an amplification, to
reflect the ownership, division, alloca-
tion, licensing, or transfer of rights in
a work, whether at the time basic regis-
tration was made or thereafter; or (B)
to correct errors in statements or notices
on the copies of phonorecords of a work,
or to reflect changes in the content of a
work; and

(iv) Supplementary registration to
correct a renewal claimant or basis of
claim in a basic renewal registration may
be made only if the application for sup-
plementary registration and fee are re-
ceived in the Copyright Office within the
statutory time limits for renewal. If the
error or omission in a basic renewal reg-
istration is extremely minor, and does
not involve the identity of the renewal
claimant or the legal basis of the claim,
supplementary registration may be made
at any time, Supplementary registration
is not appropriate to add a renewal
claimant.

(c) Form and content of application
jor supplemeniary registration. (1) An
application for supplementary registra-
tion shall be made on a form prescribed
by the Copyright Office, shall be accom-
panied by a fee of $10,* and shall contain
the following information:

2If the person who, or on whose behalf,
an application for supplementary registra-
tion is submitted i{s the same as the person
identified as the copyright claimant in the
basic registration, the Copyright Office will
place a note referring to the supplementary
registration on its records of the baslc
registration.

“The $10 fee applies to all applications for
supplementary registration, including those
made to correct or amplify the Information
in a renewal registration.
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(D The title of the work as it appears
in the basic registration, including pre-
vious or alternative titles if they appear;

(ii) The registration number of the
basic registration;

(iii) The year when the basic registra-
tion was completed.

(iv) The name or names of the author
or authors of the work, and the copyright
claimant or claimants in the work, as
they appear in the basic registration;

(v) In the case of a correction: (A) The
line number and heading or description
of the part of the basic registration where
the error occurred; (B) a transcription
of the erroneous information as it ap-
pears in the basic registration; (C) a
statement of the correct information as
it should have appeared; and (D) if de-
sired, an explanation of the error or its
correction;

(vi) In the case of an amplification:
(A) The line number and heading or de~
scription of the part of the basic regis-
tration where the information to be am-
plified appears; (B) a clear and succinct
statement of the information to be add-
ed; and (C) if desired, an explanation of
the amplification;

(vil) The name and address: (A) To
which correspondence concerning the ap-
plication should be sent; and (B) to
which the certificate of supplementary
registration should be mailed; and

(viii) A certification. The certification
shall consist of: (A) the handwritten
signature of the author, other copyright
claimant, or owner of exclusive right(s)
in the work, or of the duly authorized
agent of such author, other claimant or
owner (who shall also be identified) ;
(B) the typed or printed name of the
person whose signature appears, and the
date of signature; and (C) a statement
that the person signing the application
is the author, other copyright claimant
or owner of exclusive right(s) in the
work, or the authorized agent of such
author, other claimant, or owner, and
that the statements made in the appli-
cation are correct to the best of that
person’s knowledge.

(2) The form prescribed by the Copy-
right Office for the foregoing purposes is
designated “Application for Supplemen-
tary Copyright Registration (Form
CA) ", Copies of the form are available
free upon request to the Public Informa-~
tion Office, United States Copyright Of-
fice, Library of Congress, Washington,
D.C. 20559.

(3) Copies, phonorecords, or support-
ing documents cannot be made part of
the record of a supplementary registra-
tion and should not be submitted with
the application.

(d) Effect of supplementary registra-
tion. (1) When a supplementary regis-
tration is completed, the Copyright Of-
fice will assign it a new registration
number in the appropriate class, and
issue a certificate of supplementary
registration under that number.

(2) As provided in section 408(d) of
title 17, the information contained in a
supplementary registration augments
but does not supersede that contained in
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the basic registralion. The basic regis-
tration will not be expunged or
cancelled.

{17 U.8.C. 207, and under the following sec-
tions of Title 17 of the United States Code
as amended by Pub. L. 94-553; §§ 205; 408
(d); 601(b); 702; 708.)

Dated: December 29, 1977.

BARBARA RINGER,
Register of Copyrights.
Approved:

Danizr J. BOORSTIN,
Librarian oj Congress.

| FR Doc.77-37418 Filed 12-30-77;3:26 pm|]

[1410-03]
[Docket No. RM 77-12]

PART 203—FREEDOM OF INFORMATION
ACT: POLICIES AND PROCEDURES

PART 204—PRIVACY ACT: POLICIES
AND PROCEDURES

AGENCY: Library of Congress, Copy-
right Office.

ACTION: Final regulations.

SUMMARY : This notice is to inform the
public that the Copyright Office of the
Library of Congress is adopting mew
regulations implementing portions of
Pub. L. 94-553 (90 Stat. 2541), the Act
for General Revision of the Copyright
Law, and the Administrative Procedure
Act pertaining to public information and
privacy. The effect of the new regulations
is to establish the rules and procedures
by which members of the public may ob-
tain information as authorized under the
Freedom of Information Act and the
Privacy Act provisions of the Adminis-
trative Procedure Act,

EFFECTIVE DATE: January 4, 1978,

FOR FURTHER INFORMATION CON-
TACT:

Victor Marton, Senior Information

Specialist, Copyright Office. Library of

Congress, Washington, D.C. 20559,

T03-557-8T43. -
SUPPLEMENTARY INFORMATION:
Section 701(d) of Pub. L. 94-553, 90
Stat. 2541, provides that, except as set
forth in section 106(b) ' and the regu-
lations issued in accordance with that
section, all actions taken by the Register
of Copyrights under title 17, U.S.C,, are
subject to the provisions of the Admin-
istrative Procedure Act of June 11, 1946,
as amended (c. 324, 60 Stat. 237, title
5, United States Code, Chapter 5, Sub-
chapter II and Chapter 7). In order to
conform with the requirements of the
Administrative Procedure Act, the Copy-~
right Office is required to publish cer-
tain information in the FEDERAL REGIS-

1Section 706(b) provides that copies or
reproductions of deposited articles retained
under the control of the Copyright Office
shall be authorized or furnished only under
the conditions specified by Copyright Office
regulations. These r ons will be the
subject of a separate rulemaking procedure.

RULES AND REGULATIONS

TER, and is required to adopt rules, regu-
lations, and procedures for the guidance
of members of the public in exercising
their rights under that statute. Although
the Copyright Office is a department of
the Library of Congress, the application
of 5 U.S.C. 552 and 552a to the Library
of Congress as a legislative agency is not
to be inferred (36 CFR 703).

On December 5, 1977, we published in
the FEpErAL REGISTER (42 FR 61476) a
proposal that the reguirements of 5
U.S.C. 552 and 552a be met by the ad-
dition of new §§203 and 204 to the
regulations of the Copyright Office. In-

- terested parties were given until Decem-

ber 27, 1977 to submit comments.

One comment,* which raises two ob-
jections to the proposed regulations, has
been received.

The first objection is that the proposed
regulations make no provision for public
inspection and copying of records re-
lated to pending copyright applications.
However, this is not the case. A Freedom
of Information Act request for pending
copyright applications and related files
would be a request made for “records™
under section 552(a) (3) of the Act. The
procedures governing such Freedom of
Information Act requests are set forth
in §2034 (d), () and (I), The Office
will make records of pending applica-
tions promptly available under the Free-
dom of Information Act upon receipt of
& proper request as specified in the pro-
posed regulation.

The second objection is that the pro-
cedures for inspection and copying of
Office records are unnecessarily compli-
cated. The procedures in the proposed
regulations, however, are required to
comply with the Freedom of Informa-
tion and Privacy Acts, including provi-
sions that obligate us to isolate and re-
port requests made under those stat-
utes. The procedures must be followed
only when a request for Office records
invokes the Freedom of Information or
Privacy Acts,

It should not be inferred that all re-
quests for Office records must follow the
procedures set forth in these regulations.
The Copyright Office is an office of pub-~
lic record, and section 705 of title 17 re-
quires that records of all deposits, regis-
trations, recordations, and other actions
taken under title 17 be open to public
inspection. Section 706 provides that
copies may be made of any public rec-
ords or indexes of the Office. Regula-
tions concerning access to, and public
inspection and copying of, Office records
when the Freedom of Information or
Privacy Acts are not invoked by the re-
quester will be the subject of a separate
rulemaking procedure. =

The proposed regulations are adopted
without change and are set forth below.

A second conument has been received
related to the application of these regula-
tions to Information proposed to be required
to be filed by cable systems in a separate
proceeding (Docket RM 77-2). That com-
ment will be addressed in the final rule-
making in that proceeding.

Since the purpose of these regulations
is to aid the public in exercising their
rights under the Freedom of Informa-
tion and Privacy Acts, the Office believes
that it would not be in the public inter-
est to delay the effective date of the reg-
ulations, and therefore the regulations
are made effective on January 4, 1977,
(17 U.S.C. 701; and under the following sec-
tions of Title 17 of the US. Code as amended
by Pub. L. 05-553: 705; 706; 70T7; 708)

Dated: December 29, 1977.

BARBARA RINGER,
Reygister of Copyrights.

Approved:

DANIEL J. BOORSTIN,
Librarian of Congress.

37 CFR chapter II is amended by add-
ing new Parts 203 and 204 to read as
follows:

PART 203—FREEDOM OF INFORMATION
ACT: POLICIES AND PROCEDURES

ORGANTZATION
Sec.
203.1
203.2
203.3

General.
Authority and functions.
Organization.,

PROCEDURES
Methods of operations.
AVAILABILITY OF INFORMATION
203.5 Inspection and copying.
CHARGES FOR SEARCH FOR REPRODUCIION

203.6 Schedule of fees and method of pay-
ment for gervices rendered.

AvrHORITY: Copyright Act, Pub, L. 94-553;
90 Stat. 2541-2602 (17 U.S.C. 101-710).

ORGANIZATION
§ 203.1 General.

This information is furnished for the
guidance of the public and in oompli-
ance with the requirements of section
552 of title 5, United States Code, a3
amended.

§ 203.2 Authority and functions.

(a) The administration of the copy-
right law was entrusted to the Library of
Congress by an act of Congress in 1870,
and the Copyright Office has been 4
separate department of the Library since
1897. The statutory functions of the
Copyright Office are contained in and
carried out in accordance with the
Copyright Act, Pub. L. 94-553, (90 Stal.
2541-2602), 17 U.S.C. 101-710.

§ 203.3 Organization.

The organization of the Copyright
Office consists of— (a) The Office of the
Register of Copyrights, which includes
the Register of Copyrights and the
Assistant Registers. The Register of
Copyrights provides overall direction of
the work of the Copyright Office. The
Register is assisted by Assistant Regis-
ters of Copyright, who have delegﬂte‘f’
responsibilities for particular aspects 9
the activities of the Copyright Ofice. bs
the General Counsel and the legal stail:
and by the administrative staff. .

(b) The Assistant Register of Colf:“
rights for Registration serves as a dep-

2034
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uty to the Register of Copyrights and has
oversight of the operating divisions pri-
marily involved in the registration of
materials for copyright. These operat-
ing divisions are:

(1) the Acquisitions and Processing
Division which receives incoming mate-
rials, dispatches outgoing materials, es-
tablishes controls over fiscal accounts
and controls over the collections of the
Library of Congress through imple-
mentation of the deposit requirements of
the copyright statute.

(2) the Examining Division which ex-
amines all applications and material
presented to the Copyright Office for reg-
istration of original and renewal copy-
right claims and which determines
whether the materials deposited consti-
tutes copyrightable subject matter and
whether the other legal and formal re-
quirements of Title 17 have been met.

(¢) The Assistant Register of Copy-
rights for Automation and Records
oversees offices and divisions concerned

with planning and preparation for ap--

plication of autemation equipment and
techniques to appropriate activities in
the Copyright Office; preparation, pres-
ervation, and service of official copy-
right records; storage and preservation
of copyright deposits; and implementa-
tion of licensing provisions in the copy-
right statute. These offices and divi-
sions are:

(1) The Planning and Technical Office
which has immediate responsibility for
studies and recommendations con-
cerned with automation of copyright
procedures and related organizational
studies and for implementation of ap~
proved automation applications in the
Copyright Office.

(2) The Cataloging Division which
prepares the bibliographic description of
all copyrighted works registered or re-
celved in the Copyright Office, produces
tetalog cards for such works, and pre-
bares the Catalog of Copyright Entries.

(3) The Information and Reference
Division which provides a national copy-
right information service through the
public information office, educates staff
and the public on the copyright law, is-
Sues and distributes information mate-
rials, responds to reference requests re-
garding copyright matters, prepares
search reports based upon copyright rec-
ords, certifies copies of legal documents
toncerned with copyright, and maintains
Uﬁkft_m with the United States Customs
Service, the Department of the Treasury,
and the United States Postal Service.
xlm The Licensing Division which im-
Dlements the sections of Pub. L 94-553
dealing with secondary transmissions of
Y‘au'l'o‘and television programs, compul-
5‘3\& licenses for making and distributing
&_Aogﬁorecords of nondramatic musical
ok S, public performances through
o -erIJeratqd phonorecord players, and
Bict 9! published nondramatic musical,
o Orial, graphie, and sculptural works
i connection with noncommercial
Toadcasting.

|
< f”h'l'he Records Management Division

Ch develops, -services, stores, and

RULES AND REGULATIONS

preserves the official records and cata-
logs of the Copyright Office, including ap-
plications for registration, biographic
and other historical records, and mate-
rials deposited for copyright registration
that are not selecied by the Library of
Congress for addition to its collections.

(d) The Office has no field organiza-
tion.

(e) The Office is presently located in
Building No. 2, Crystal Mall, 1921 Jeffer-
son Davis Highway, Crystal City, Va.
22202. The Pubiic Information Office is
located in Room 101. Its hours are 8 am.
to 4 p.m., Monday through Friday. The
phone number of the Public Informa-
tion Office is: 557-8700. Informational
material regarding the copyright law, the
registration process, fees, and related in-
formation about the Copyright Office
and its functions may be obtained free
of charge from the Public Information
Office upon request.

(f) All Copyright Office forms may be
obtained free of charge from the Public
Information Office.

PROCEDURES
§203.4 Methods of operation,

(a) In accordance with section 552(a)
(2) of the Freedom of Information Act,
the Copyright Office makes available for
public inspection and copying records of
copyright registrations and of final re-
fusals to register claims to copyright;
statements of policy and interpretations
which have been adopted but are not
published in the FepEraL REGISTER; and
administrative staff manuals and in-
structions to the staff that affect a mem-
ber of the public.

(b) The Copyright Office also main-
tains and makes available for public
inspection and copying current indexes
providing identifying information as to
matters issued, adopted, or promulgated
after July 4, 1967, that are within the
scope of 5 U.8.C. 552(a) (2). The Copy-
right Office has determined that publi-
cation of these indexes is unnecessary
and impractical. Copies of the indexes
will be provided to any member of the
public upon request at the cost of repro-
duction.

(¢) The material and indexes referred
to in paragraphs (a) and (b) of this
section are available for public inspec-
tion and copying at the Public Informa-
tion Office of the Copyright Office, room
101, Building No. 2, Crystal Mall Annex,
1921 Jeflerson Davis Highway, Crysial
City, Va. 22202, between the hours of 8
am. and 4 p.m., Monday thru Friday.

(d) The Supervisory Copyright In-
formation Specialist is responsible for
responding to all initial requests sub-
mitted under the Freedom of Informa-
tion Act. Individuals desiring to obtain
access to Copyright Office information
under the Act should make a written
request to that effect either by mail to
the Supervisory Copyright Information
Specialist, Information and Publication
Section, Information and Reference Di-
vision, Copyright Office, Library of Con-
gress, Washington, D.C,, 20559, or in per-

son between the hours of 9 a.m. and 4

775

p.m. on any working day at room 101,
Copyright Office; Building No. 2, Crystal
Mall, 1921 Jefferson Davis Highway,
Arlington, Va. If a request is made by
mail, both the request and the envelope
carrying it should be plainly marked
Freedom of Information Act Request,
Failure to so mark a mailed request may
delay the Office response.

(e) Records must be reasonably de-
scribed. A request reasonably describes
records if it enables the Office to identify
the records requested by any process
that is not unreasonably burdensome or
disruptive of Office operations. The Su-
pervisory Copyright Information Spe-
cialist will, upon request, aid members of
the public to formulate their requests in
such a manner as to enable the Office
to respond effectively and reduce search
costs for the requester.

(f) The Office will respond to all prop-
erly marked mailed resquests and all
personally delivered requests within 10
working days of receipt by the Super-
visory Copyright Information Specialist.
The Office response will notify the re-
quester whether or not the request will
be granted. If the request is denied, the
written notification will include the
basis for the denial and also include the
names of all individuals who partici-
pated in the determination and a de-
scription of procedures available to ap-
peal the determination.

(g) In the event a request is denied
and that denial is appealed, the Super-
visory Copyright Information Specialist
will refer the appeal to the General
Counsel. Appeals shall be set forth in
writing and addressed to the Supervisory
Copyright Information Svecialist at the
address listed in paragraph (d) of this
section. The appeal shall inciunde a
statement explaining the basis for the
appeal. Determinations of appeals will
be set forth in writing and signed by
the General Counsel or his or her dele-
gate within 20 working days. If, on ap-
peal, the denial is in whole or in part
upheld, the written determination will
include the basis for the appeal denial
and will also contain a notification of
the provisions for judicial review and
the names of the persons who partici-
pated in the determination.

(h) In unusual ecircumstances, the
General Counsel may extend the time
limits nrescribed in paragraphs () and
(g) of this section for not more than 10
working days. The extension period may
be split befween the initial request and
the appeal but the total period of exten-
sion shall not exceed 10 working
days. Extensions will be by written no-
tice to the person making the request.
The Copyright Office will advise the re-
quester of the reasons for the extension
and the date the determination is ex-
pected. As used in this paragraph ‘“un-
usual circumstances” means,

(1) The need to search for and collect
the requested records from establish-
ments that are physically seperate from
the office processing the request;

(2) The need to search for, collect, and
examine a voluminous amount of sep-
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arate and distinct records which are de-
manded in a single request; or

(3) The need for consultation, which
shall be conducted with all practical
speed, with another agency having a sub-
stantial interest in the determination of
the request or among two or more com-
ponents of the Copyright Office which
have a substantial subject matter inter-
est therein.

AVAILABILITY OF INFORMATION
§ 203.5

(a) When a request for information
has been approved, the person making
the request may make an appointment to
inspect or copy the materials requested
during regular business hours by writing
or telephoning the Supervisory Copy-
right Information Specialist at the ad-
dress or telephone number listed in
§ 203.4(d). Such material may be copied
manually without charge, and reason-
able facilities are available in the Public
Information Office for that purpose. Also,
copies of individual pages of such mate-
rials will be made available at the price
per page specified in paragraphs (a) and
(b) of § 203.6.

CHARGES FOR SEARCH FOR REPRODUCTION
§ 203.6 Schedule of fees and method of

payment for services rendered.

(a) Fees shall be charged according
to the schedule in paragraph (b) of this
section for services rendered in respond-
ing to requests for Copyright Office
records under this section. The Copy-
right Office will furnish the documents
without charge or at a reduced charge
where the Office determines that waiver
or reduction of the fee is in the public
interest because furnishing the informa-
tion can be considered as primarily ben-
efiting the general public or where the
requester claims indigency. When the
request is for a copy of a record for
which a specific fee is required under
section 708 of Pub. L. 94-553, that fee
shall be charged. Copies of Copyright
Office publications are offered for sale
to the public at prices based on the cost
of reproduction and distribution, as re-
quired under section 707 of Pub. L. 94—
553.

(b) The following charges will be as-
sessed for the services listed:

(1) For copies of certificates of copy-
right registration, $4,

(2) For copies of all other Copyright
Office records not otherwise provided for
in this section, $.45 per page for 24 pages
or less, and $.35 per page for 25 pages or
more, with 2 minimum fee of $4.00,

(3) For each hour or fraction of an
hour spent in searching for a requested
record, $10,

(4) For certification of each docu-
ment, $4, .

(5) Other costs incurred by the Copy-~
right Office in fulfilling & request will be
chargeable at the actual cost to the Of-
fice.

(c) No charge will be made for time
spent in resolving legal or policy issues

Inspection and copying.
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affecting access to Office records. No
charge will be made for the time in-
volved in examining records to deter-
mine whether some or all of such records
may or will be withheld. Normally, no
charge will be made if the records re-
quested are not found. However, if the

time expended in processing the request .

is substantial, and if the requester has
been notified in advance that the Copy-
right Office cannot determine if the re-
quested record exists or can be located
fees may be charged.

(d) Where it is anticipated that the
fees chargeable under this section will
amount to more than $50.00, and the re-
quester has not indicated in advance
wilingness to pay fees as high as are
anticipated, the Copyright Office shall
furnish the requester an estimate of
the anticipated fee. In such cases, a re-
quest will not be deemed to have been
received until the requester is notified of
the anticipated fee and agrees to bear
it. Such a notification will be trans-
mitted as soon as possible, but in any
event, within five working days after the
receipt of the initial request. The Su-
pervisory Copyright Information Spe-
cialist will, when appropriate, consult
with the requester in an effort to formu-
late the request so as to reduce the total
fees chargeable.

(e) Payment should be made by check
or money order payable to the Register
of Copyrights.

PART 204—PRIVACY ACT: POLICIES AND
PROCEDURES

Purposes and scope.

Definitions,

General polley.

Procedures for notification of the ex-
JAstence of records pertalning to in-
dlviduals.

Procedures for requesting access to
records.

Fees.

Requests for correction or amend-
ment of a record.

Appeal of refusal to correct or amend
an individual's record,

2049 Judicial review.

AuTHORITY: Copyright Act, Pub. L, 94-553;

90 Stat. 25412802 (17 U.S.C. 101-710).

§ 204.1 Purposes and seope.

The purposes of these regulations are:

(a) the establishment of procedures
by which an individual can determine if
the Copyright Office maintains a system
of records in which there is a record per-
taining to the individual; and

{b) the establishment of procedures
by which an individual may gain access
to a record or information maintained
on that individual and have such record
or information disclosed for the purpose
of review, copying, correction, or amend-
ment.

§ 204.2 Definitions.

For purposes of this Part:

(a) the term “individual’” means a citi-
zen of the United States or an alien law-~
fully admitted for permanent residence:

(b) the term “maintain” includes
maintain, collect, use, or disseminate:

Sec.

204.1
2042
2043
204 .4

204.5

204.6
2047

2048

(c) the term “record” means any item,
collection, or grouping of information
about an individual that is maintained
by an agency, including, but not limited
to, his education, financial transactions,
medical history, and criminal or employ-
ment history, and that contains his or
her name, or the identifying number,
symbel, or other identifying particular
assigned to the individual, such as a
finger or voice print or a photograph:

(d) the term “system of records”
means a group of any records under the
control of any agency from which in-
formation is retrieved by the name of the
individual; and

(e) the term “routine use" means, with
respect to the disclosure of a record, the
use of such record for a purpose which is
compatible with the purpose for which it
was collected.

§ 204.3 Ceneral poliey.

The Copyright Office serves primarily
as an office of public record. Section 705
of title 17, United States Code, requires
the Copyright Office to open for public
inspection all records of copyright de-
posits, registrations, recordations, and
other actions taken under title 17. There-
fore, a routine use of all Copyright Office
systems of records created under Title 17
will be disclosure to the public. All Copy-
right Office systems of records will also
be available for public copying as re-
quired by section T06(a), with the excep-
tion of copyright deposits, whose repro-
duction will be governed as authorized
by Section 706(b) and the regulations is-
sued under that section.

§ 204.4 Procedure for notification of the
existence of records pertaining to
individuals,

(a) The Copyright Office will publish
annually in the FEpErAL REGISTER notices
of all Copyright Office systems of records
subject to the Privacy Act. Individuals
desiring to know if a Copyright Office
system of records contains a record per-
taining to them should submit a writtex
request to that effect either by mail 1o
the Supervisory Copyright Information
Specialist, Information and Publications
Section, Information and Reference Di-
vision, Copyright Office, Library of Con-
gress, Washington, D.C. 20559, or in ilﬂ':
son between the hours of 9 a.m. :‘m:.‘. 4
p.m. on any working day at room 101
Copyright Office, Building No. 2, Crystal
Mall, 1921 Jefferson Davis Highwar
Arlington, Va. ‘

(b) The written request should iden-
tify clearly the system of records which
is the subject of inguiry, by reference
whenever possible, to the system ntirr}bcf
and title as given in the notices of V&~
tems of records in the FEDERAL REGISTER
Both the written request and the en-
velope carrying it should be plalfﬂ-‘
marked “Privacy Act Request.”” Failure
to so mark the request may delay the
Office response. i

(¢) The Office will acknowledge al
properly marked requests within F‘f‘}
working days of receipt and will notl 5{
the requester within 30 working days ©
receipt of the existence or non-existence
of records pertaining to the requester
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(d) Since all Copyright Office records
are open to public inspection, no iden-
tity verification is necessary for in-
dividuals who wish to know whether a
specific system of records pertains to
them.

§204.5 Procedures for requesting access
to records.

(a) Individuals desiring to obtain
access to Copyright Office information
pertaining to them should make a
written request to that effect either by
mail to the Supervisory Copyright In-
formation Specialist, Information and
Publications Section, Information and
Reference Division, Copyright Office,
Library of Congress, Washington, D.C,,
20559, or in person between the hours
of 9 am, and 4 pm. on any working
day at room 101, Copyright Office,
Building No. 2, Crystal Mall, 1921 Jeffer-
son Davis Highway, Arlington, Va.

(h) The written request should iden-
tify clearly the system of records which
is the subject of inguiry, by reference,
whenever possible, to the system num-
ber and title as given in the notices
of systems of records in the FEDERAL
RecisTeER, Both the written reguest and
the envelope carrying it should be plain-
ly marked "Privacy Act. Request.” Failure
to so mark the request may delay the

flice response,

(¢c) The Office will acknowledge all
properly marked requests within ten
g days of receipt; and will notify
the requester within 30 working days of
receipt when and where access to the
record will be granted. If the individual
requested a copy of the record, the copy
will accompany such notification.

§204.6 Fees,

(a) The Copyright Office will provide,
free of charge, one copy to an individual
of any record pertaining to that in-
dividual contained in a Copyright Office
system of records, except where the re-
quest is for a copy of a record for which
& specific fee is required under section
ub, L. 94-553, in which case that
i1 be charged. For additional
of records not covered by section
@ fee will be computed at the rate
of $.45 per page for 24 pages or less,
ﬂﬂq $.35 per page for 25 pages or mare,
with a minimum fee of $4.00. The Office
quire prepayment of fees estimated

:d $25.00 and will remit any ex-

¢ess paid or bill an additional amount
according to the differences between the
final fee charged and the amount pre-
Paid. When prepayment is required, a
fequest will not be deemed “received”
uniil prepayment has been made.
Lh‘bf' The Copyright Office may waive
1€ iee requirements whenever it deter-
liines that such waiver would be in the
public interest.

" -
$204.7 Request for correction or amend-
ment of records.

cor Any individual may request the
Orrection or amendment of a record
Pertaining to her or him. With respect
‘0.an error in a copyright registration,
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the procedure for correction and fee
chargeable is governed by section 408(d)
of Pub. L. 94-553, and the regulations
issued as authorized by that section.
With respect to an error in any other
record, the request shall be in writing
and delivered either by mail addressed
to the Supervisory Copyright Informa-
tion Specialist, Information and Publi-
cations Section, Information and Refer-
ence Division, Copyright Office, Library
of Congress, Washington, D.C., 20559, or
in person at room 101, Copyright Office,
Building No. 2, Crystal Mall, 1921 Jef-
ferson Davis Highway, Arlington, Va.
The request shall explain why the in-
dividual believes the record to be in-
complete, inaccurate, irrelevant, or
untimely. i

(b) With respect to an error in a copy=
right registration, the time limit for
Office response to requests for correction
is governed by section 408(d) of Pub. L.
94-553, and the regulations issued as
authorized by, that section. With respect
to other requests for correction “or
amendment of records, the Office will
respond within 10 working days indi-
cating to the requester that the requested
correction or amendment has been made
or that it has been refused. If the re-
quested correction or amendment is re-
fused, the Office response will indicate
the réason for the refusal and the pro-
cedure available to the individual to
appeal the refusal.

§ 204.8 Appeal of refusal 10 correct or
amend an individual’s record.

(a) An individual has 90 calendar days
from receipt of the Copyright Office's re-
sponse to appeal the refusal to correct
or amend a record pertaining fo the in-
dividual. The individual should submit
a written appeal to the Register of Copy-
right, Copyright Office, Library of Con-
gress, Washington, D.C. 20559 for the
final administrative determination. Ap-
peals, and the envelopes carrying them,
should be plainly marked “Privacy Act
Appeal”. Failure o so mark the appeal
may delay the Register's response. An
appeal should contain a copy of the
request for amendment or correction and
a copy of the record alleged to be un-
timely, inaccurate, incomplete or irrele-
vant.

(b) The Register will issue a written
decision granting or denying the appeal
within 30 working days after receipt of
the appeal unless, after showing good
cause, the Register extends the 30 day
period. If the appeal is granted, the
requested amendment or correction will
be made promptly. If the appeal is de~
nied, in whole or part, the Register's
deeision will set forth reasons for the
denial. Additionally, the decision will
advise the requester that he or she has
the right to file with the Copyright Of-
fice a concise statement of his or her
reasons for disagreeing with the refusal
to amend the record and that such state-
ment will be attached to the requester's
record and included in any future dis-
closure of such record.

7

§204.9 Judicial Review.

Within two years of the receipt of a
final adverse administrative determina-
tion, an individual may seek judicial re-
view of that determination as provided
in 5 U.8.C.552a(g) (1),

[FR Doc.77-37419 Filed 12-30-77;8:26 pm]

[3510-22]
Title 50—Wildlife and Fisheries

CHAPTER VI—FISHERY CONSERVATION
AND MANAGEMENT, NATIONAL OCE-
ANIC AND ATMOSPHERIC ADMINISTRA-
TION, DEPARTMENT OF COMMERCE

PART 651—ATLANTIC GROUNDFISH

Haddock, Cod, and Yellowtail Flounder;
Correction :

AGENCY: National Oceanic and Atmos-
pheric Administration/Commerce.

ACTION: Correction to emergency reg-
ulations.

SUMMARY: Emergency rezulations im-
plementing an amendment to the fishery
management plan for Atlantic ground-
fish (Plan) were published in the Fep-
ERAL REGISTER on December 30, 1977.
Those regulations became effective on
January 1, 1978, Due to inadvertent over-
sight on the part of the submitting
agency, two errors occurred in that pub-
lication. This document is being pub-
lished to correct those errors.

EFFECTIVE DATE: January 1, 1978,

FOR FURTHER INFORMATION CON-
TACT;

Mr. Willlam G. Gordon, Regional Di-

rector. Northeast Region, National Ma-

rine Fisheries Service, 14 Elm Street,

Gloucester, Massachusetts 01930, Tele~

phone; 617-281-3600.
SUPPLEMENTARY INFORMATION:
The two corrections are these: 1. The
original draft text contained two para-
graphs which would have simplified the
fishing vessel marking requirements.
Those two paragraphs did not appear in
the text which was submitted to the
FepeERAL REGISTER, even though the news
media had been informed of this change,
This correction restores those two par-
agraphs to the original text.

2. The draft text of the emergency
regulation contained a provision which
required the Assistant Administrator for
Fisheries to take certain actions when
the catch of cod, or the catch of yellow=
tail flounder east of- 69°00° W. long.,
reached 70 percent of the quarterly al-
location. Subsequently, it was decided
that this percentage was teo high, and
that the Assistant Administrator for
Fisheries needed more, flexibility than
the draft text provided. Unfortunately,
the text which appeared in the FEDERAL
RecisTER did not reflect these changes.

Signed at Washington, D.C., this 30th
day of December 1977.
WiInNFRED H. METBOHM,

Associate Director,
National Marine Fisheries Service.
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RULES AND REGULATIONS

§651.11 [Amended]

The corrections are as follows: Sec-
tion 651.11 Vessel Identification. Delete
paragraphs (a) and (b) as they ap-
peared in the June 10, 1977 FEpERAL REG-
ISTER (42 FR 29876), and substitute the
following:

“(a) Each fishing vessel subject to this
Part over 25 feet (7.65 m) in length shall
display its official number on the port
and starboard sides of the deckhouse or
hull, and on an appropriate weather
deck s0 as to be visible from above.

“(b) The identifying markings shall
be permanently affixed to the vessel in
contrasting block Arabic numerals at
least 18 inches (45.72 cm) for vessels
over 65 feet (19.812 m) and at least 10
inches (25.4 cm) in height for all other
vessels over 25 feet (7.62 m) in length.”
§ 6518 [Amended]

Section 651.8(a) (2), Change “70 per-
cent” to “50 percent”: and change
“ the Assistant Administrator for
Fisheries shall publish * * * » o
% * the Assistant Administrator for
Fisheries may publish * = = »

|FR Doc,78-103 Filed 1-3-78:8:45 am]j
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proposedrules

This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of
these notices Is to give interested persons an opportunity to participate in the rule making _prior to the adoption of the final rules.

[3410-02 ]
DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

[ 7 CFR Part 1001 ]
[Docket No. AO-14-A56]

MILK IN THE NEW ENGLAND
MARKETING AREA

Notice of Extension of Time for Filing
Exceptions to the Recommended De-
cision on Proposed Amendments to
Tentative Marketing Agreement and to
QOrder

AGENCY: Agricultural Marketing Serv-
ice, USDA.,

ACTION: Extension of time for filing ex-
ceptions.

SUMMARY : This notice extends the date
for filing exceptions to the recommended
decision which previously set January 3,
1978, as such date. Interested parties
requested the additional time to study
the findings, conclusions and amendatory
provisions of the decision.

DATE: Exceptions now are due on or be-
fore January 17, 1978.

ADDRESS: Exceptions (four copies)
should be filed with the Hearing Clerk,
U.S. Department of Agriculture, Wash-
ington, D.C. 20250.

g‘OR FURTHER INFORMATION CON-
'ACT':

Martin J, Dunn, Marketing Specialist,
Dairy Division, Agricultural Marketing
Service, United States Department of
Agriculture, Washington, D.C. 20250,
202-447-7311.

SUPPLEMENTARY INFORMATION:
Prior documents in this proceeding: No-
lice of hearing—Issued October 15, 1976:
Published October 21, 1976 (41 FR 46454) ,
Recommended decision—Issued Decem-
ber 6, 1977; published December 12, 1977
(42 FR 62444).

" Notice is hereby given that the time for
flling exceptions to the recommended de-
Cislon with respect to the proposed
amendments to the tentative marketing
agreement and to the order regulating
the {:andling of milk in the New England
manieling area which was issued Decem-
ber 6, 1977 (42 FR 62444) is hereby ex-
tended to January 17, 1978.

This notice is issued pursuant to the
Provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
Us.c. 601 et seq.), and the applicable

Tules of practice and procedure govern-

ing the formulation of marketing agree-
ments and marketing orders (7 CFR Part
900).

Signed at Washington, D.C., on De-
cember 29, 1977.

ROBERT B. BROWN,
Actling Deputy Administrator
Jor Program Operations.

[FR Doc.78-61 Filed 1-3-78; 8:45 am]

[ 6750-01 ]
FEDERAL TRADE COMMISSION
[16 CFR Part 4]

ORGANIZATION, PROCEDURES, AND
RULES OF PRACTICE

Availability of Public Information

AGENCY: Federal Trade Commission.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
change the uniform fee schedule used to
assess members of the public for repro-
duction and search costs incurred in
processing Freedom of Information Act
requests, The new fee schedule is neces-
sary to enable the Commission to meet
the increased costs of new services,
especially automated information re-
trieval, and the increased costs of per-
sonnel and reproduction materials.

DATES: All interested persons may file
written comments concerning the pro-
posed amendment on or before February
3, 1978.

ADDRESSES; All comments should be
mailed to the Secretary, Federal Trade
Commission, Pennsylvania Avenue and

Sixth Street NW, Washington, D.C.
20580,

The comments received on the pro-
posed amendment will be available for
examination at the Public Reference
Room, Room 130, Federal Trade Com-
mission, Washington, D.C., and will be
considered by the Commission in the fi-
nal amendment of the rule.

FOR FURTHER INFORMATION CON-
TACT:

John E. Bokel, Director of Information

Division, Office of the Secretary, Fed-

eral Trade Commission, Washington,

D.C. 20580, 202-523-3564.

Accordingly, the Commission proposes

that § 4.8(c) (2) and (3) be amended
to read as follows:

§ 4.8  Availability of public information.
c)
(2) The following uniform schedule of

fees applies to all constituent units of

the Commisison:

REFROPUCTION
Paper COPY - aecimnaccans 12¢/page.

MICROFILM SERVICES—PRODUCTION OF
MICROFILM

L

6¢/frame,
Do.

DurLICATION OF MICROFILM

$4.30/100-ft. roll.

16 MM developing. ... $1.70/100-1t. roll.

Microfiche 4" by 6'".____ 15¢ each.
Load cartridge. ..o ... $1.28 each.
Load cartridge. _________. 50¢ each.

COMPUTER SERVICES—INFORMATION RETRIEVAL

Programmer _ ... ........ 88.75/1.
Hard copy (paper) of each  30¢.
request,
SEARCH FEES
Clerical, 1st hour_ .. .___ Free.
2d and subsequent $5.50/h.
hours.
Para-professional, ist Free.
hour,
2d and subsequent $6.15/h,
hours.
Professional, 1st hour___. Pree,
2d and subsequent 8§13.26/h.
hours.
Certification ... _.____. $3 each.

(3) Payment should be made by check
or money order payable to the Treasury
of the United States.

(b U.S.C: 52; 16 U.S.C. 48(g).)

By direction of the Commission dated
December 14, 1977.

CarorL M. TrHoOMAS,
Secretary.

[FR Doc,78-20 Filed 1-3-78;8:45 am|

[ 4310-70]
DEPARTMENT OF THE INTERIOR
National Park Service
[36 CFR Part 7]

HAWAIlI VOLCANOES NATIONAL PARK,
HAWAII

Backecountry Camping Registration
Required
AGENCY: National Park Service, In-
terior.
ACTION: Proposed rule.

SUMMARY: The purpose of this revi-
sion is to require all persons planning

FEDERAL REGISTER, VoL 43, NO. 2—WEDNESDAY, JANUARY 4, 1978




780

to camp anywhere in the backcountry
of the park to register with the Super-
intendent. This is necessary to allow
such persons to be readily notified of
emergency conditions which frequently
occur in the park.

DATES: Written comments, suggestions,
or objections regarding this proposal
will be accepted until February 4, 1978.

ADDRESSES: Comments should be di-
rected to: Superintendent, Hawaii Vol-
canoes National Park, Hawaii 96718.

FOR FURTHER INFORMATION CON-
TACT:

Robert D. Barbee, Superintendent,
Hawali Volcanoes National Park, tele-
phone: 808-967-7311.

SUPPLEMENTARY INFORMATION:
This proposed regulation is based on
public safety considerations. Most of the
park's backcountry is subject to fre-
quent earthquakes, volcanic eruptions,
and lava flows, and the entire thirty
mile coastline of the park is subject to
occasional tsunamis, or “tidal waves.”
Public use of this backcountry has
greatly increased in recent years and
now totals approximately 3,000 over-
night visits per year.

The ability to quickly determine who
is located where in the backcountry can
be very important in emergency situa-
tions, and a mandatory registration sys-
tem is the only practical way to assure

this capability. Under this proposal,

registration will be free and may be
accomplished in person at either of the
park’s visitor centers which are open
from 7:30 am.-5:00 p.m. every day of
the year.

(Sec. 3 of the Act of August 25, 1916, 39
Stat. 535, as amended (18 US.C. 3): Sec.
4 of the Act of August 1, 1918, 390 Stat.
434 (16 U.S.C. 394); 245 DM-1 (42 FR 12031);
National Park Service Order No. 77 (38 FR

7478); and Regional Director, Western
Reglon, Order No. 7 (87 FR 6326).)

Note,—The National Park Service has de-
termined that this document does not con-
taln a major proposal requiring preparation
of an Econom!c Impact Statement under
?x«las\_;uve Order 11821 and OMB Clrcular

DanIEL J, TOBIN,
Associate Director,
National Park Service,

In consideration of the foreeoing, it is
proposed to amend 36 CFR 7.25 bv revis-
ing paragraph (b) (1) to read as follows:
§ 7.25 Hawaii Voleanoes National Park,

. L » » -

(b) Backcouniry registration. (1) No
person shall camp overnight in the back-
country without first registering with the
Superintendent. “Backcountry” is de-
fined as all areas of the park which are
more than 250 yards from a paved road.

- » - » -

| FR Doc.78-42 Filed 1-3-78;8:45 am|

PROPOSED RULES

[4110-35]

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Health Care Financing Administration
[ 42 CFR Parts 405, 449, and 450 ]
MEDICAID AND MEDICARE

Disclosure of Information and Access to
Provider Records: Requirements and
Conditions for Participation

AGENCY: Hezlth Care Financing Ad-
ministration (HCFA), HEW.

ACTION: Notice of Decision to Develop
Regulations.

SUMMARY: The regulations will: 1. Re-
quire Medicare and Medicaid providers
and fiscal agents to disclose to the Sec-
retary certain information about owners,
employees, subcontractors and suppliers;
2. Authorize the Secretary to refuse to
enter into or renew an agreement with a
provider if any of its owners or manag-
ing employees has been convicted of a
criminal offense involving any of the
programs under Titles XVIII, XIX, or
XX of the Social Security Act; 3. Au-
thorize the Secrefary to terminate an
agreement with a provider that failed to
disclose fully and accurately the identity
of any of its owners or managing em-
ployees who had been convicted of a
criminal offense at the time the agree-
ment was entered into; and, 4. Authorize
access by the Secretary to Medicaid pro-
vider records.

The regulations will implement, in
part, sections 3, 8, 9, and 15 of the
Medicare-Medicaid Anti-Fraud and
Abuse amendments (Public Law 95-142) .
FOR FURTHER INFORMATION, CON-
TACT:

Mr. Irwin Cohen, Office of Program

Integrity, HCFA, Room 588, East High

Rise, 6401 Security Boulevard, Balti-

more, Md, 21235, telephone: 301-594-

5415.

Dated: December 12, 1977.

WirriaMm D. FULLERTON,
Acting Administrator,
Health Care Financing Administration.

| FR Doc.78-48 Filed 1-3-78:8:45 am|

[4110-35]
{42 CFR Parts 405 and 450]
MEDICAID AND MEDICARE PROGRAMS

Suspension of Physicians and Other
Individual Practitioners

AGENCY: Health Care Financing Ad-
ministration (HCFA), HEW.

AU I TON: Notice of Decision to Develop
Regulations.

SUMMARY : The regulations will estab-
lish procedures for (1) suspending
paysicians and individual practitioners
who have been convicted of criminal

offenses involving the Medicare or
Medicaid programs; (2) lifting these
suspensions, They will also revoke the
regulations that provide for Program
Review Teams and provide instead that
the Secretary will consult with pro-
fessional groups in determining program
abuse, These regulations are necessary
to implement Section 7 and 13 of “the
Medicare - Medicare - Medicaid Anti-
Fraud and Abuse amendments (Public
Law 95-142) .,

The purpose is to assure that no pay-
ments are made to convicted practi-
tioners and thus to discourage fraudu-
lent practices under the Medicaid and
Medicare programs.

FOR FURTHER INFORMATION CON-
TACT:

Mr. Irwin Cohen, Office of Program
Integrity, HCFA, Room 588, East High
Rise, 6401 Security Boulevard, Balti-
more, Md. 21235, 301-594-5415

Dated: December 12, 1977.

WiLriam D. FULLERTON,
Acting Administrator, Health
Care Financing Administration

{FR Doc.78-46 Filed 1-3-78,8:45 am|

[4110-35]
[42 CFR Part 450 ]
MEDICAL ASSISTANCE PROGRAMS
State Medicaid Fraud Control Units

AGENCY: Health Care Financing Ad-
ministration (HCFA), HEW.

ACTION: Notice of Decision to Develop
Regulations.

SUMMARY: The regulations will estab-
lish the requirements for 90 percent Fed-
eral financial participation in the cost
of State Medicaid Fraud Control Units
and the mechanisms for reimbursement
Section 17 of Pub. L. 95-142 provides
for these units and their reimbursement
and requires that the Department pub-
lish effective implementing regulations
by January 23, 1978. The functions ol
these new units will be the investization
and prosecution of Medicaid fraud and
the recovery of payments imuro;mr{.\'
made to providers who have criminally

defrauded the program.

FOR FURTHER INFORMATION CON-
TACT:

Mr. Irwin Cohen, Office of Program In-

tegrity. HCFA, Room 588, East High

Rise, 6401 Security Boulevard, Balil-

more, Md. 21235, 301-594-5415.

A draft regulation has been developed
and is being sent to all State Govcrnorf
Any interested person may obtain a copY
through Mr. Irwin Cohen.

Dated: December 12, 1977.

Wirriam D. FULLERTON.
Acting Administrator, ({cm!n_
Care Financing Administration

[FR D0¢.78-47 Filed 1-3-78;8:45 am|
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[ 4310-31]
DEPARTMENT OF THE INTERIOR
Geological Survey
[30CFRPart 211 ]
COAL MINING OPERATING REGULATIONS
Extension of Comment Period
AGENCY: Geological Suryey, Interior,

ACTION: Extension of comment period
for proposed rulemaking.

SUMMARY: This notice extends the pe-
riod for submitting comments on the
proposed rulemaking published in the
FeperaL REGISTER November 29, 1977, (42
FR 60830) which would modify coal
mining operating regulations on Federal
lands to conform to the requirements of

PROPOSED RULES

the Surface Mining Control and Recla-
mation Act of 1977. The Department has
determined that an extension of the
comment closing date to January 13,
1978, is required because the initial reg~
ulations of the Office of Surface Mining,
which are proposed to be incorporated
into the 30 CFR Part 211 regulations,
were not published as final rulemaking
until December 13, 1977, (42 FR 62639).
The Department has determined that
the public should have a_ full 30 days to
comment on the proposed regulations
amending 30 CFR Part 211 which incor-
porate the final Office of Surface Min-
ing regulations.

DATE: Written comments deadline ex-
tended until January 13, 1978.

781

ADDRESS: Comments should be ad-
dressed to Director, U.S. Geological Sur-
vey, U.S. Department of the Interior,
Reston, Virginia 22092,

FOR FURTHER INFORMATION CON-
TACT:

Mr. Tom Leshendok, Conservation Di-
vision, Branch of Mining Operations,
U.S. Geclogical Survey, Reston, Va.
22082, 703-860-7506; or Mr. Carl Close,
Regulatory Program Work Group, Of-
fice of Surface Mining, U.8S. Depart-
ment of Interior, Washington, D.C.
20240, 202-343-4237.

Dated: December 30, 1977,

Hore BaBcock,
Acting Assistant Secretary,
Energy and Minerals.

[FR Dc.78-132 Flled 1-3-78;8:45 am|
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notices

This section of the FEDERAL REGISTER contains documents other than rules or proposed rules that ore applicable to the public. Notices of hearings ond
investigations, commitlee meetings, ogency decisions and rulings, delegations of outhority, filing of petitions and applications ond agency statements of
organization and functions are examples of documents appearing in this section.

[6320-01]

CIVIL AERONAUTICS BOARD
[Docket No. 31871; Dated: December 22,
18771
YOUTH STANDBY FARES

Solicitation of Comments

AGENCY: Civil Aeronautics Board,
ACTION: Notice soliciting comments.

DATES: Comments by February 17,
1978.

ADDRESSES: Comments should be
sent to Docket 31871, Dockets Section,
Civil Aeronautics Board, Room 711,
Universal Building, 1825 Connecticut
Avenue NW., Washington, D.C. 20428;
202-673-5056.

FOR FURTHER
CONTACT:

Norman D. Schwartz, Chief, Legal
Division, Bureau of Fares and Rates.

INFORMATION,

SUPPLEMENTARY INFORMATION:
In the matter of a report to Congress
on the feasibility and economic impact
of youth standby fares as required by
section 8(b), Pub. L. 95-163.

Except for youth fares justified as
necessary to meet foreign competition
between the United States and various
points in Europe, it has been the
policy of the Board that youth and
other status-related fares are unjustly
discriminatory. The basis for this
policy has been that the discrimina-
tion inherent in such fares could not
be justified except on the basis of
social benefits and other consider-
ations of which Congress had not per-
mitted the Board to take cognizance.*

In a recent amendment to the Feder-
al Aviation Act, however, Congress has
asked the Board to report on the feasi-
bility and economic impact of youth
standby fares.? The legislation pro-
vides no details about the breadth of

the study and the use to which Con-

gress intends to put the report," but
since the instruction is included with
amendments which authorize reduced
fares for senior citizens and handi-
capped persons, the evident will of
Congress is to have a critical look at
the Board’s previous policies on youth

' Transcontinental Bus. Co. v. Civil Aero-
nautics Board, 383 F, 2d 466 (5th Cir. 1867),
cert. denied, 390 U.S. 920 (1968).

fares. The purpose of this notice is to
institute procedures that will enable
the Board to discharge this responsi-
bility and to request the submission by
air carriers and other interested par-
ties of data and views to facilitate the
development of an adequate report.

Those who wish to comment are
asked to consider the following basic
issues:

Are standby fares an effective tool in
filling otherwise empty seats?

Should standby fares be limited to a
specific sector of the travel market?

Are there unique features of the
youth travel market that would sup-
port offering standby fares to this
limited class of passengers?

Could the term '‘space available
basis" also include other types of low
priority, capacity controlled reserva-
tions? What are the relative merits of
standby and alternative space avail-
able systems as a means of providing

" low fare transportation for youths?

Commentators are asked also to
focus on the following specific ques-
tions (and any others that seem rel-
evant):

To what extent will youth standby
fares generate new traffic at given
levels of discount from full fares (e.g.,
15 percent, 33% percent, 50 percent)?

To what extent will youth standby
fares result in diversion from other ex-
isting fares available to the general
public and from charter service of-
fered by both scheduled service and
supplemental carriers?

Will youth standby fares, either by
themselves or in conjunction with
other discount or promotional fares,
cause capacity to be added or create a
service burden on normal fare traffic?

Should the Board retain the author-
ity to regulate the reasonableness of
youth standby fares? If so, what
should be the standard of reasonable-
ness? Should such fares be required to
meet the profit impact test enunciated
in phase 5 of the DPFI? If not, what
type of cost justification should be re-
quired as related to both capacity and
noncapacity costs:

Fully allocated costs?

*Public Law 95-163, §8(b). Within six
months after the date of enactment of this
section, the Board shall study and report to
Congress on the feasibility and economic
impact of air carriers and foreign air carri-
ers providipg reduced-rate transportation on
a space-available basis to persons twenty-
one years of age or younger.

Short-run or long-run marginal
costs? How should these be measured?

Some other cost basis?

When computing rate of return for
ratemaking or fare increase purposes,
how should youth fare traffic and rev-
enue be handled:

Should youth fares be considered as
normal dilution in the same manner as
military and children?

Should they instead be treated as a
discount fare, and subjected to a dis-
count fare adjustment?

What rules should govern
fares:

Should an expiration date be re-
quired?

Should they bear restrictions on
times of applicability, such as hour of
the day, day of the week, holiday peri-
ods, or peak travel periods?

Should they bear any restrictions as
to boarding priority relative to other
standby traffic?

Are there any feasible conditions or
restrictions which would eliminate the
possibility that youth fares would
create a service burden on normal-fare
traffic?

How serious is the problem likely to
be of youths making multiple advance
reservations in order to ensure the
availability of space for standbys on a
particular flight? How might this cir-
cumvention of the rules be minimized
or prevented?

youth

REQUEST FOR COMMENTS

Persons wishing to participate in
this proceeding may do so by submil-
ting 20 copies of written data, views, Or
arguments on the questions outlined
above. The requirement to file 20
copies shall not apply to individual
members of the general public, who
shall be permitted to participate in
this proeeeding by submitting oné
copy of comments in letter form to the
dockets section.

A thorough consideration of lhf
issues involved in youth standby fares
is essential to -the preparation of 2
complete and unbiased report. Accord-

‘ingly, we request comprehensive treat-

ment of the questions outlined above.

This notice shall be published in the
FEDERAL REGISTER.

By the Civil Aeronautics Board.

PryLLIS T. KAYLOR,
Secretary.

{FR Doc. 78-63 Filed 1-3-78; 8:45 am)
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[3510-25]

DEPARTMENT OF COMMERCE
Industry and Trade Administration
EXPORTERS” TEXTILE ADVISORY COMMITTEE
Public Meeting

Pursuant to section 10(a) of the Fed-
eral Advisory Committee Act, 5 U.S.C.
App. I (Supp. V, 1975) notice is hereby
given that a meeting of the Exporters’
Textile Advisory Committee will be
held at 10:00 a.m., on January 19, 1978
in Room 1-102, Federal Office Build-
ing, 26 Federal Plaza, New York, N.Y.
10007.

The Committee, which is comprised
of members involved in textile and ap-
parel exporting, advises Department
officials concerning ways of increasing
US. exports of textile and apparel
products.

The agenda for the meeting is as fol-
lows:

1. Review of Export Data.

2. Report on Conditions in the
Export Market.

3. Recent Foreign Restrictions Af-
fecting Textiles.

4, Other Business.

A limited number of seats will be
available to the public on a first come
basis. The public may file written
statements with the Committee before
or after the meeting. Oral statements
may be presented at the end of the
n;ﬁeting to the extent time is avail-
able,
~ Copies of the minutes of the meet-
ing will be made available on written
request addressed to the ITA Freedom
of Information Officer, Freedom of In-
formation Control Desk, Room 3100,
US. Department of Commerce, Wash-
ington, D.C. 20230.

Further information concerning the
Committee may be obtained from
Arthur Garel, Director, Office of Tex-
tiles, Main Commerce Building, U.S.
Department of Commerce, Washing-
g?)gé D.C. 20230, telephone 202-377-

0.

Dated: December 29, 1977.

ROBERT E, SHEPHERD,
Deputy Assistant Secretary for
Domestic Business Development.

[FR Doc. 78-19 Filed 1-3-78; 8:45 am]

(3510-22]

National Oceanic and Atmospheric
Administration

MARINE FISHERIES ADVISORY COMMITTEE
Public Meetings

F_P'“"S“a“" to section 10(a)2) of the
tderal Advisory Committee Act, 5
S.C., appendix I, notice is hereby
gkr\ien of meetings of the Marine Fish-
angs ~Adwsory Committee (MAFAC),

subcommittees, The committee

NOTICES

meeting (MAFAC XIX), will be held
on Wednesday and Thursday, Febru-
ary 1 and 2, 1978, in Room 4830 of the
Department of Commerce Building,
14th Street between E Street and Con-
stitution Avenue NW. Washington,
D.C., with meetings starting at 8:30
a.m. Adjournment is planned for noon
Thursday.

Two subcommittees will meet Tues-
day afternoon, January 31, 1978, in
the Conference Room, 4th Floor, Page
Building 2, 3300 Whitehaven Street,
NW. (NMFS headquarters): the Sub-
committee on Consumer Affairs at 1
p.m,, and the Subcommittee on Recre-
ational Fisheries at 3 p.m.

Agenda items include: Foreign Fish-
ing Allocations; Joint Ventures;
Marine Mammal and Endangered Spe-
cies Conflicts; Bowhead Whale Man-
agement Regime; Habitat Protection;
Implementation of Eastland Survey;
Reorganization of Fisheries within
NOAA; Summary of First Calendar
Year under Extended Fisheries Juris-
diction; NMFS Budget; Status of U.S./
Canada Negotiations; Environmental
Considerations in Fisheries Manage-
ment Decisions; and reports by the
Subcommittees, the Regional Fishery
Management Councils, and the Marine
Fisheries Commissions.

The committee meeting and the sub-
committee meetings are open to the
public and there will be seating for ap-
proximately 20 public members avail-
able on a first come, first served basis,
Members of the public having an in-
terest in specific items for discussion
are advised that agenda changes are at
times made prior to the meeting. To
receive information on changes, if any,
made to the agenda, interested mem-
bers of the public should contact:

Mr. Phyllis Bentz, Marine Fisheries
Advisory Committee, National Oce-
anic and Atmospheric Administra-
tion, National Marine Fisheries Ser-
vice, Washington, D.C. 20235, tele-
phone area code 202-634-7355.

At the discretion of the chairman,
interested members of the public may
be permitted to speak at times which
allow an orderly conduct of committee
business, and a reasonable time rela-
tionship between the committee's dis-
cussion of a given subject, and com-
ments to that same subject by a
member of the public.

Interested members of the public
who wish to submit written comments
should do so at the address noted
above. To receive due consideration
and facilitate their inclusion in the
record of the meeting, written state-
ments should be received within 10
days after the close of the committee
meeting.

Dated: December 29, 1977.

JACK W. GEHRINGER,
Deputy Director, National
Marine Fisheries Service,

[FR Doc. 78-64 Filed 1-3-78; 8:45 am]
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[3510-22]

National Oceanic and Atmospheric
Administration

NEW ENGLAND FISHERY MANAGEMENT
COUNCIL

Fishery Management Plan for Hoddock, Cod
and Yellowtail Flounder; Availability of
Droft Supplementary Environmental Impact
Statement

Pursuant to sectign 102(2)(C) of the
National Environmental Policy Act of
1976, the NMFS/National Oceanic and
Atmospheric Administration, Depart-
ment of Commerce, and the New Eng-
land Fishery Management Council
have prepared a draft supplemental
environmental impaet statement for
the proposed adoption and impiemen-
tation of amendments to the Fishery
Management Plan for haddock, cod,
and yellowtail flounder, pursuant to
the Fishery Conservation and Manage-
ment Act of 1976. The amendments
being considered would basically con-
tinue the 1977 plan into 1978 until a
plan based upon new biological infor-
mation (available mid-January 1978)
could be developed and implemented
about April 1, 1978.

Besides extending the 1977 plan into
1978, the following changes are being
considered:

1. Adoption of quarterly quotas for
cod and haddock,

2. Establishment of new criteria for
termination of directed fisheries,

3. New limitations on the incidental
catch that can be landed after the
closing of a directed fishery, and

4. Prohibition against retention of
groundfish after a quota has been
reached.

Written comments may be submitted
on or before February 8, 1978, to Spen-
cer Apollonio, Executive Director, New
England Fishery Management Coun-
cil, Peabody Office Building, One New-
bury Street, Peabody, Mass. 01960,
Telephone 617-535-5340.

A public hearing will be held on the
draft supplemental environmental
impact statement on January 19, 1978,
at 9 am. at the Holiday Inn, Junction
of Routes 1 and 128, Peabody, Mass.
For more information on the hearing
confact Spencer Apollonio (address
and telephone number above).

Copies of the drait supplemental en-
vironmental impact statement are
available for inspection at the follow-
ing locations:

Northeast Regional Office, National Marine
Fisheries Service, 14 Elm Street, Glouces-
ter, Mass, 01930,

New England Fishery Management Council,
Peabody Office Bullding, One Newbury
Street, Peabody, Mass, 01960,

Mid-Atlantic Fishery Management Council,
Federal Building, Room 2115, North and
New Streets, Dover, Del. 19901,

This Notice of Availability is being
published at the request of and in co-
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operation with the New England Fish-
ery Management Council.

Dated: December 30, 1977.
WinrrRep H. MEIBOHM,

Associate Director, National
Marine Fisheries Service.

[FR Doc, 78-166 Filed 1-3-78; 8:45 am)

[3510-22]

NEW ENGLAND REGIONAL FISHERY
MANAGEMENT COUNCIL

Public Hearing on Cod, Haddock, and
Yellowtail Flounder Fishery Management Plan

The New England Regional Fishery
Management Council announces a
series of Public Hearings on the 1978
groundfish (cod, haddock, yellowtail
flounder) management plan. The
hearings will be held to receive public
comment on the proposed regulation
of the fisheries for cod, haddock and
yellowtail flounder, in the Fishery
Conservation Zone established under
the 200 mile Act.

The hearings will be held from 7:30
p.m. to 9:30 p.m, at the following loca-
tions and dates:

January 30, 1978: Holiday Inn, U.S. Route
1 and Route 3, Elisworth, Maine.

January 31, 1978: Dutch Inn, Great Island
Road, Galilee, Rhode Island.

February 1, 1978: Holiday Inn, Hathaway
Road, New Bedford, Mass,

February 2, 1978: Holiday Inn, Route 132,
Hyannis, Mass.

February 3, 1978: Holiday Inn, Cooks
Corner, Brunswick, Maine.

February 6, 1978: Gloucester House Res-
taurant, Seven Seas Wharf, Gloucester,
Mass,

The proposed plan will include the
same regulations as in 1977 for licens-
ing, mesh sizes, closed areas and mini-
mum sizes for cod, haddock and yel-
lowtail flounder, and quarterly quotas
and landings restrictions for yellowtail
flounder. It will amend the require-
ments for vessel identification, and it
will set quarterly quotas for cod and
haddock. Other modifications to the
1977 plan which may be considered by
the Council at its regular meeting on
January 18-19 will be presented for
consideration of the public at the
Public Hearings.

For further information, contact Mr.
Spencer Apollonio, Executive Director,
New England Regional Fishery Man-
agement Council, Peabody Office
Building, 1 Newbury Street, Peabody,
Mass. 01960; 617-535-5450.

Dated: December 30, 1977.

WINFRED H. MEIBOHM,
Associate Director, National
Marine Fisheries Service.

[FR Doc. 78-165 Filed 1-3-78; 8:45 am]

NOTICES

[3510-22]

NEW ENGLAND REGIONAL FISHMERY
MANAGEMENT COUNCIL

Public Hearing on Cod, Haddock, and
Yellowtail Flounder Fishery Management Plan

The Secretary of Commerce, pursu-
ant to section 305(e)(2) of the Fishery
Conservation and Management Act of
1978, as amended 16 U.S.C. 1801 et
seq., promulgated emergency regula-
tions to amend the 1977 New England
groundfish plan by extending it for
the first part of 1978, and to make
other changes. These regulations ap-
peared in the FEDERAL REGISTER on De-
cember 30, 1977, page 65186, effective
January 1, 1978.

These regulations, which are effec-
tive for 45 days and which may be ex-
tended for an additional 45-day period,
were issued after consultation with
the New England Regional Fishery
Management Council; they will func-
tion as an interim plan, while the New
England Council prepares a final
groundfish plan for 1978. In-general
the emergency regulations provide for
the continuation of the June 10, 1977,
regulations, published at 42 FR 29876,
with the following additional provi-
sions:

1. Quarterly quotas for cod and had-
dock,

2. Establishment of new criteria for
termination of directed fisheries,

3. New limitations on the incidental
catch that can be landed per trip after
the closing of a directed fishery, and

4. Prohibition against retention of
groundfish after a quota has been
reached.

Pursuant to section 302(hX3) of the
Act, the New England Regional Fish-
ery Management Council will hold a
public hearing on these emergency
regulations. The purpose of the hear-
ing will be to receive public comment
on the substance of these regulations,
with a view toward making them a
formal amendment to the groundfish
plan.

The hearing will be held at 9 a.m..'

on January 19, 1978, at the Holiday
Inn; Junction of Routes 1 and 128,
Peabody, Mass,

For more information contact Spen-
cer Appolionio, Executive Director,
New England Regional Fishery Man-
agement Council, Peabody Office
Building, One Newbury Street, Pea-
body, Mass. 01960, telephone 617-535-
5450,

Dated: December 30, 1977.

WiNFRED H. MEIBOHM,
Associate Director, National
Marine Fisheries Service.

[FR Doc. 78-163 Filed 1-3-78; 8:45 am]

[3510-12]

National Oceanic and Atmospheric
Administration
WEATHER MODIFICATION ADVISORY BOARD
Public Meeting

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act, 5
U.S.C., App. 1 (Supp. V, 1975), notice
is hereby given of the eighth meeting
of the Weather Modification Advisory
Board.

The Weather Modification Advisory
Board will meet from 9 a.m. to 6 p.m.,
on January 18, 1978, in the Conference
Center, O'Hare Hilton, Airport, Chica-
g0, I1L

The Board was established in Janu-
ary 1977 (42 FR 4512, January 25,
1977), to advise the Secretary of Com-
merce on matters of a national policy,
a national research and development
program, and other aspects of weather
modification as outlined in the nation-
al Weather Modification Policy Act of
1976 (Pub. L. 94-490), enacted on Octo-
ber 13, 1876. The Board consists of 17
members, with a balanced representa-
tion selected from scientific, academic,
commercial, consumer, legal, and envi-
ronmental groups, who are appointed
by the Secretary of Commerce.

The purpose of this meeting is to
discuss the final draft of the Board's
summary report, to make necessary
changes in the text, and to approve Its
submittal to the Secretary of Com-
merce. A brief period will be used to
discuss progress in preparing the
Board's final report and to plan future
meetings.

Notice of this meeting could not be
given earlier because the Chairman’s
decision on the date was not obtained
until December 28, 1977. :

The agenda for this meeting is:

JANUARY 18, 1978 (WEDNESDAY)

9 a.m. to 12:30 p.m.—Discussion of the con
tents of a draft summary report of the
Board’s views on issues, policies, and pro-
grams in weather modification. !

12:30 p.m. to 1:30 p.m.—Lunch and continu
ation of discussions on draft summary
report. : .

1:30 p.m. to 5 p.m.—Continuation of discus-
sion on draft summary report and sppro"'
al .of its submittal to the Secretary Of
Commerce. -

5 p.m. to 8 p.m.—Discussion of progress i
preparing final report and of future mee
ing dates.

6 p.m.—Adjournment.

The meeting will be open to the
public and a period will be set aside al
the discretion of the Chairman for
oral comments or questions by Lhe
public which do not exceed 10 mmutcs
each. More extensive questions OF
comments should be submitted in writ-
ing before January 16, 1878. Oth“["
public statements regarding Board &l°
fairs may be submitted at any time
before or after the meeting. Seating
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will be available for the public on a
first-come-first-served basis in a con-
ference room at the O'Hare Hilton,
Airport, Chicago, I1l.

Copies of the minutes will be avail-
able on request 30 days after the meet-
ing.

.Inquiries may be addressed to Dr.
Ronald L. Lavoie, Director, Science
and Academic Affairs Office, National
Oceanic and Atmospheric Administra-
tion, Rockville, Md. 20852, phone 301-

443-8721.
Dated: December 29, 19717.
T, P. GLEITER,
Assistant Administrator
Jor Administration.

[FR Doc. 78-88 Filed 1-3-78; 8:45 am]

[3510-17]

Office of the Secretary

[Department Organization Order 10-5;
Amdt, 4]

ASSISTANT SECRETARY FOR ADMINISTRATION
Organizotion and Functions

This order effective December 9,
1877, further amends the materials ap-
pearing at 38 FR 34133 of December
i1, 1973, of 41 FR 19996 of May 14,
1976, of 41 FR 38658 of August 286,
1976, and of 42 FR 44829 of September
7.1977.

Department Organization Order 10-
5, dated November 23, 1973, is hereby
further amended as shown below. The
purpose of this amendment is to in-
clude a delegation of authority which
was previously omitted from the order.

Secrion 3. Scope of authority. A new
subparagraph .02e is added to read as
follows:

e. Carrying out the Secretary’s responsi-
gxln;nles under 15 U.S.C. 1525-1527 (Pub. L.

-412),

ELSA A, PORTER,
Assistant Secretary for
Administration.

(FR Doc. 78-35 Filed 1-3-78; 8:45 am]

[3510-17)

[Department Organization Order 35-1B;
Amgdt. 31

BUREAU OF ECONOMIC ANALYSIS
Organization and Functions

Ih:s order effective December 7,
1977, further amends the materials ap-
Dear:nﬁg_ at 40 FR 58878 of December
ig._ 1975, of 42 FR 1064 of January 5,
3012'9?}7“] of 42 FR 60946 of November
mefpartment Organization Order 35-
! dated October 24, 1975, is hereby
urthgr amended as shown below.
Mll-.&m’non 5. Associate director for
riev}onm analysis and projections. A
t0uogzst_ragraph .04 is added to read as

NOTICES

.04 The Environmental and Nonmarket
Economiecs Division shall maintain, improve,
and interpret measures of expenditures for
pollution abatement and control by consum-
ers, business, and government within the
framework of the national economic ac-
counts, and measures of pollutant emissions
per dollar of output for each of the major
polluting industries, and relate these mea-
sures to the pollution abatement expendi-
tures by these industries; prepare and inter-
pret measures relevant for evaluating
changes In the economic well-being of the
Nation within the framework of the nation-
al economic accounts; and do research in
the techniques required to interpret the en-
vironmental and economic well-being mea-
sures.

2. The organization chart, Exhibit 1,
attached to this amendment super-
sedes the organization chart dated Oc-
tober 1, 1977, A copy of Lhe organiza-
tion chart is on file with the original
of this document with the Office of
the Federal Register,

Evsa A. PORTER,
Assistant Secretary jor
Administration.

[FR Doc. 78-37 Filed 1-3-78; 8:45 am]

[3510-17]

[Department Organization Order 20-14;
Amadt, 21

OFFICE OF AUTOMATIC DATA PROCESSING
MANAGEMENT

Organizotion and Functions

This order effective December 9,
1977, further amends the material ap-
pearing at 41 FR 50320 of November
15, 1976 and of 42 FR 41467 of August
17, 19717.

Department organization order 20-
14 of November 1, 1976, is hereby fur-
ther amended as shown below. The
purpose of this amendment is to pre-
scribe a functional statement for
OADPM which is more in confor-
mance with the overall activities of
that office.

SectrioN 3. Functions. Section 3. Is
revised to read as follows:

Secrion 3. Functions. Pursuant to the au-
thority vested in the Assistant Secretary for
Administration by department organization
order 10-5, and subject to such policies and
directives that the Assistant Secretary may
prescribe, the Office shall provide a full
range of ADP services, including develop-
ment of departmentwide ADP policy, pro-
curement of ADP equipment and services,
and operation of.a central computer facility
for the Office of the Secretary and desig-
nated operating units. The office shall con-
duct or sponsor studies and applied research
specific to the needs of the department's
planning, procurement, and operational uti-
lizaetion of ADP equipment and systems,
The office shall serve as a focal point for
dealing with the Office of Management and
Budget (OMB), the General Services Ad-
ministration (GSA), the General Account-
ing Office (GOA), and other ceniral man-

785

agement agencies on ADP Matters relating
to the department.
ELsa A. PORTER,
Assistant Secretary for,
Administration.

[FR Doc. 78-36 Filed 1-3-78; 8:45 am]

[3810-71]
DEPARTMENT OF DEFENSE
Department of the Navy

ENTRY REGULATIONS FOR KAHOOLAWE
ISLAND, HAWAIlI

Notice of New Instruction

Notice is hereby given of the con-
gesrigsaskof COMFOURTEENINST

CoMFOURTEEN INSTRUCTION 5510.35A

From: Commandant, Fourteenth Naval Dis-
trict.

To: All Concerned.

Subj: Entry regulations for Kahoolawe
Island, Hawalii.

. Ref: (a) Executive Order No. 10436 of 20

February 1953. (b) Title 18, United
States Code, Section 1382. (c) Internal
Security Act of 1950, Section 21 (50
U.S.C. 197). (d) DOD Directive 5200.8.
(e) OPNAVINST §511.9A of 1 October
1954. (f) SECNAVINST 5400.14 of 30
July 1974. (g) OPNAVINST 5450.190 of
22 February 19875. (h) OPNAVINST
5400,24A of 17 April 1875,

1. Purpose. To promulgate regulations
governing entry upon Kahoolawe Island,
Hawaii,

2. Cancellalion. COMFOURTEENINST
5510.35 is hereby cancelled and superseded,
This regulation does not cancel or abrogate
any other regulation or order of this com-
mand.

3. Definition. For purposes of this instrue-
tion, Kahoolawe Island Inciudes only that
portion reserved for naval purposes by ref-
erence (a).

4. Background. (a) Kahoolawe Island has
been used and will continue to be used as a
target area for the foreseeable future for
bombing and gunnery practice in order to
maintain and improve combat readiness of
U.S, Armed Force, It §s vital to National de-
fence that this use of Kahoclawe Island be
continued without undue or unnecessary in-
terruption. Because of the large amounts of
unexploded ordnance present on the isiand
and in adjacent waters, inherently danger-
ous conditions exist in these areas. (b) For
prevention of interruption of the stated use
of Kahoolawe Island by any unauthorized
person on the island, and prevention of
injury to any such person as a conseqguence
of the dangerous conditions which exist, as
well as for other reasons, it is essential to re-
strict entry upon the island to suthorized
persons only.

5. Entry Restrictions. Except for military
personnel and civiilan employees of the
United States in the performance of their
official duties, entry upon Kahoolawe
Island or remaining upon Eahoolawe Island
by any person for any purpose whatsoever
without the advance consent of the Com-
mandant, Fourteenth Naval District, or his
authorized representative, is prohibited.
References (b) through (h) apply,

6. Entry Procedures. (a) Any person or
group of persons desiring the advance con-
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sent of the Commandant, Fourteenth Naval
District or his representative shall, in writ-
ing, submit a request to the Commandant,
Fourteenth Naval District at the following
address: Commandant, Fourteenth Naval
District, Box 110, Pear] Harbor, Hawaii
968680. (b) Each request for entry will be
considered on an individual basis weighing
the OPi128%operational and training commit-
ments of Kahoolawe Island, security, and
safety with the purpose, size of party, dura-
tion of visit, destination, and military re-
sources which would be required by the
granting of the request,

7. Violations. (a) Any person entering or
remaining on Kahoolawe Island without the
advance consent of the Commandant, Four-
teenth Naval District, or his authorized rep-
resentative shall be subject to the penalties
prescribed by reference (b), which provides
in pertinent part: “Whoever, within the ju-
risdiction of the United States, goes upon
any military, naval . .. reservation, post,
fort, arsenal, yard, station, or installation,
for any purpose prohibited by law or lawful
regulation . . . shall be fined not more than
$500 or Imprisoned not more than six
months, or both.” (b) Moreover, any person
who willfully violates this regulation is sub-
Ject to a fine not to exceed $500 or imprison-
ment for not more than one (1) year, or
both as provided in reference (c¢).

K. 8. WENTWORTH, Jr.

Effective date; This instruction shall
become effective on January 3, 1978.

K. D. LAWRENCE,
Captain, JAGC, U.S. Navy,
Deputy Assistant Judge Advo-
cate General (Administrative
Law).

DeceMBER 30, 1977.
[FR Doc. 78-93 Filed 1-3-78; 8:45 am]

[3910-01]

Department of the Air Force

USAF SCIENTIFIC ADVISORY BOARD
Meeting

DECEMBER 14, 1977.

The USAF Scientific Advisory Board
ad hoc Committee on Wide Area Mu-
nitions will hold meetings at the Pen-
tagon on January 19 and 20, 1978,
from 8:30 a.m. to 5 p.m. each day,

The Committee will receive classi-
fied breifings and hold classified dis-
cussions on Air Force munitions re-
search and procurement programs.
The meeting will be closed to the
public in accordance with section
5b2b(c) of Title 5, United States Code,
specifically subparagraph (1) thereof.

For further information contact the
Scientific Advisory Board Secretariat
at 202-697-8404,

FRANKIE S. EsTEP,

Air Force Federal Register Liai-
son Officer, Directorate of Ad-
ministration.

[FR Doc. 78-113 Filed 1-3-78; 8:45 am]

NOTICES

[3128-01]

DEPARTMENT OF ENERGY
Economic Regulatory Administration

NOTICE OF CASES FILED WITH THE OFFICE OF
ADMINISTRATIVE REVIEW

December 2 through Dacember 9, 1977

Notice is hereby given that during
the week of December 2 through De-
cember 9, 1977, the appeals and appli-
cations for exception or other relief
listed in the Appendix to this Notice
were filed with the Office of Adminis-
trative Review of the Economic Regu-
latory Administrasion of the Depart-
ment of Energy.

Under the DOE’s procedural regula-
tions, 10 CFR, Part 205, any person
who will be aggrieved by the DOE

action sought in this case may file
with the DOE written comments on
the application within ten days of ser.
vice of notice, as prescribed in the pro-
cedural regulations. For purposes of
those regulations, the date of service
of notice shall ‘be deemed to be the
date of publication of this Notice or
the date of receipt by an aggrieved
person of actual notice, whichever
occurs first. All such comments shall
be filed with the Office of Administra-
tive Review, Economic Regulatory Ad._
ministration, Department of Energy,
Washington, D.C. 20461.

DEecEMBER 27, 1977.

MELVIN GOLDSTEIN,
Director,
Office of Administrative Review,

APPENDIX.—List of cases received by the Office of Administrative Review, Dec, 2 through

Dec. 9, 1977
Date Name and location of applicant Case No, Type of submission
12/2/77 Bunting Ofl Co., Lancaster, Pa, (If granted: The DRA-0067..... Appeil of DOE region IIl's

DOE region III's Nov. 15, 1877 remedial order
would be rescinded and the Bunting Oil Co.

issued

Remedial Order
Nov. 15, 1977.

would not be required to refund overcharges

made on sales of No. 2 heating oil.).

12/2/7%7 C.A.C.1.-Federal, Arlington, Va, (If granted: The DFA-0064......
DOE’s Oct. 27, 1977 information request denial
would be rescinded and C.AC.L would receive

Appeal of DOE's informa-
tion request denial dated
Oct. 27, 1977,

access to data requested In its Freedom of Infor-

mation Act request dated June 23, 1977.).

12/2/77 Cities Service Co,, Tulsa, Okla. (If granted: Crude DEE-0353...... Price exception (sec. 212.73).
oil produced and sold from Cities Service Co.'s
Corff “A" lease located in Oklahoma County,

Okla., would be sold at upper tier ceiling prices.).

12/2/77 OSRO Cobb, et al., Little Rock, Ark. (If granted: DEE-0354...... Price exception (sec. 212.78)
The Smackover Nacatoch Sand 985 acre unit lo-
cated in Smackover, Ark., would be classifed as &
stripper well property.), $

12/2/77 DEPCO, Inc., Denver, Colo, (If granted: The DOE DRA-0068 ..... Appeal of DOE region VIII's
region VIII's Nov. 14, 1977 remedial order would remedial order issued Nov
be rescinded and DEPCO, Inc. would not be re- 14, 1977,
quired to refund overcharges made on sales of
crude ofi produced from the Bryans lease locat-
ed in Renville County, N. Dak.).

12/2/77 Deshazo Oil Co,, Inc,, Martinsville, Va. (If grant- DRA-0069..... Appeal of DOE region III's
ed: A remedial order issued to the firm by DOE remedial order dated Nov
Region I1I on Nov. 15, 1977 would be rescinded.). 15, 1877. .

12/2/77 Pranconia Propane Gas Co., Inc,, Harleysville, Pa. DRA-0066,  Appeal of DOE region III's
(If granted: The DOE region III's Nov. 15, 1977 DRS-0077, remedial order issued Nov
remedial order would be rescinded and Franco- 15, 1977, Stay requested
nia Propane Gas Co., Inc. would not be required
to refund overcharges made on sales of pro-
pane.),

12/2/77 J. & W. Refining, Inc., Dallas, Tex, (If granted: DEX-0010.,.... Review of entitlements ex
The DOE would review the entitiements excep- ception rellef (supplemen-
tion relief granted to J. & W. Refining, Inc. tal order).
during the first half of its 1878 fiscal year in
order to determine whether the level of excep-
tion relief approved was appropriate.). »

12/2/77 Leonard E. Belcher, Inc, Alexandria, Va. (If DRR-0008.... Request for modification
granted: The FEA's Aug. 17, 1977 decision and Leonard E. Beicher, Inc. 8
order would be modified and Ieonard E. FEA par. 85,023 (Aug. 1T.
Beicher, Inc. would not be required to post a 1977).
letter of credit for the total amount of over-
charges stated In the June 18, 1977 remedial
order pending a final determination of the
firm's appeal of that order.). -

12/2/77 Ramco Oil & Gas Corp., Hollywood, Fla. (If grant- DEE-0355...... Price exception (sec. 212.73)
ed: Rameo Oil & Gas Corp's Gordon Hughes
wells No. 2 and No, 3 located in Mason County,

W. Va., would retroactively be classified as a
stripper well property.). lief

12/2/77 Southern Natural Resources, Inc., Birmingham, DXE-0356, Extension of exception "lu-

Aln, (If granted: Southern Natural Resources, DXE-0357, granted In Southern N&

ral Resources, Inc. c8st

Inc. would receive an extensi

of the
reliel granted in the FEA's July 25, 1977 and
June 8, 1877 decisions and orders which would
permit it to Increase its prices to reflect nonpro-
duct cost Increases in exceas of $0.005 per gallon
for natural gas liquid products produced at the
Lapeyrouse, Patterson, and Sea Robin plants.).

tion DXE-0358.

d
Nos. FEE-4320 an
FEE-4321 (decided Julyezd«’*:
1977) (unrepo

slon); Southemn Natural
Resources, Inc, case NO.
FEE-4073 (decided June 8.
1977) (unreported dect
sion).
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NOTICES

APPENDIX.—List of cases received by the Office of Admintistrative Review, Dec. 2 through
Dec. 8, 1977—Continued s

Date Name and location of applicant

Case No. Type of submission

12/8/77 Baltimore Gas and Electric Co., Baltimore, Md. (If DEA-0072...... Appeal of DOE's assignment

granted: The DOE's Nov. 8, 1977 assignment

order issued Nov. 8, 1977.

order would be modified and the Baltimore Gas
and Electric Co. would be granted a waiver of
the use limitation contained in 10 CFR 212.28(b)
which permits the firm to use as feedstock such
volumes of naphtha as required for the oper-
ation of its synthetic natural gas manufacting

facility located at Sollers Point,
County, Md.).

Baltimore

12/8/77 Bredfeldt Oll Co., Dodge City, Kans. (If granted: DRA-0074 ..... Appeal of DOE region VII's

The DOE region VII's remedial order would be

remedizl order.

rescinded.).
12/8/77 General Crude Oil Co,, Houston, Tex. (If granted: DEE-0387...... Price exception (sec.
The General Crude Ofl Co. would be permitted 212.165),

to increase its prices to reflect nonproduct cost
increases in excess of $0.005 per gallon for natu-
ral gas liquid products produced at the Silsbee

plant.).
12/8/77 Michigan Hydrocarbons, Inc., Grayling, Mich. (If DEE-0384...... Price exception (see,
granted: Michigan Hydrocarbons, Inc, would be 212.165).

permitted to Increase its prices to reflect non-
product cost Increases in excess of $0.005 per
gallon for natural gas liquid products produced

at the Gaylord plant.),
12/8/77 Phillips Petroleum Co., Bartlesville,

Okla. (If DEE-03886..... Price exception (sec. 212.73).

granted: Crude oil produced from Phillips Petro-
leum Co.’s Bridger Lake Unit located in Summit
County, Utah, would be sold at upper tier ceiling

prices.).

12/8/717 Villarreal Butane Co., San Benito, Tex. (If grant- DRS-0073...... Stay request,
ed: The Villarreal Butane Co. would receive a
stay of the provisions of the DOE region VI's re-
medial order pending a final determination of
its appeal of that order which the firm intends

to file.).

12/8/77 Whitco, Inc,, Dallas, Tex. (If granted: Whitco, Inc. DXE-0385..... Extension of exception relief

would recelve an extension of the exception
relief granted in the DOE's Nov. 7, 1977 decision

granted in Whitco, Ino., 1
DOE par. — (Nov. 7, 1977).

and order which would require the Sun Co. to
continue supplying Whitco directly without the

use of an intermediate supplier.).

NOTICE OF OBJECTION RECEIVED, WEEK OF DEC.
2 THROUGH DEc, 9, 1977

Date Name and location of Case No.
applicant
Dec. 2, 1977, Hanover Management DXE-0099
Co., Dallas, Tex.
Dec. 5, 1977. Bayou State Oil Corp,, FEE-4264
Shreveport, La.
Continental Oil Co., FEE-3998

Houston, Tex..
L&H Gas and Electric DRC-0007

Co., Sharon Springs,
Kans,
Monsanto Co., Houston, FEE-4152
Tex.
Dec. 7, 1977. Merwin Hoxsey, d.b.a. FEE-4292

Hoxsey Shell Service,
San Diego, Calif.

Dec. 8, 1977, William C. Kirkwood, FEE-4358
Casper, Wyo, FEE-4359

FEE-4360

FEE-4361

Ward S. Merrick, FEE-4565

Okiahoma City, Okla.

[FR Doc. 78-11 Filed 1-3-78; 8:45 am]

[6740-02]
Federal Energy Regulatery Commission
[Docket No. RP76-135]
CITIES SERVICE GAS CO.
Order Approving Proposed Stipulation and
Agreement
'DECEMBER 21, 1977.

On October 1, 1977, pursuant to the
provisions of the Department of

Energy Organization Act (DOE Act),
Pub. L. 95-91, 91 Stat. 565 (August 4,
1977) and Executive Order No. 12009,
42 FR 46267 (September 15, 1977), the
Federal Power Commission ceased to
exist and its functions and regulatory
responsibilities were transferred to the
Secretary and the Federal Energy
Regulatory Commission (FERC)
which, as an independent commission
within the Department of Energy, was
activated on October 1, 1977.

The “savings provisions” of section
705(b) of the DOE Act provide that
proceedings pending before the FPC
on the date the DOE Act takes effect
shall not be affected and that orders
shall be issued in such proceedings as
if the DOE Act had not been enacted,
All such proceedings shall be contin-
ued and further actions shall be taken
by the appropriate component of DOE
now responsible for the function
under the DOE Act and regulations
promulgated thereunder. The func-
tions_ which are the subject of these
proceedings were specifically trans-
ferred to the FERC by section
402(a)1) of the DOE Act.

The joint regulation adopted on Oc-
tober 1, 1977 by the Secretary and the
FERC entitled “Transfer of Proceed-
ings to the Secretary of Energy and
the FERC,” 10 CFR ——, provided
that this proceeding would be contin-
ued before the FERC. The FERC
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takes actiocn in this proceeding in ac-
cordance with the above mentioned
authorities.

On September 13, 1977, Cities Ser-
vice Gas Co. (Cities) filed a proposed
stipulation and agreement in the cap-
tioned docket together with a motion
for approval of same. This stipulation
and agreement resolves all cost of ser-
vice issues and provides for refunds
based on resolution of cost classifica-
tion, allocation, and rate design. For
the reasons stated below, the Commis-
sion approves the proposed stipulation
and agreement in its entirety.

Cities filed its application in this
docket on July 23, 1976, by order
fssued August 19, 1976, the Commis-
sion accepted this application for
filing and suspended its effectiveness
until January 23, 1977. Cities filed sub-
_stitute tariff sheets on December 18,
1977, to reflect increased purchased
gas costs in its filed rates. These
sheets were accepted for filing by
order issued January 19, 1977, and
made effective January 23, 1977, in
lieu of the originally filed sheets.
Staff’s top sheets were mailed to all
parties on February 18, 1977. Subse-
quent settlement conferences led to
the agreement presently before the
Commission.

The settlement rates are based upon
-a total settlement cost of service of
$280,330,875. (Appendix A). This re-
flects a reduction of approximately $9
million from the proposed cost of ser-
vice in Cities’ filing of $289,144,424.
The settlement cost of service reflects
use of an overall rate of return of
10.15 percent, with a rate on common
equity of 10.68 percent. (Appendix B).
This rate of return is the same as that
agreed to in Docket No. RP76-13,
Cities' prior rate filing. The settlement
cost of service reflects also use of
these depreciation rates: 5,10 percent
for gathering and products extraction
vlant; 3.60 percent for transmission
plant; and, 3.15 percent for storage
plant. Cities will revise its book depre-
Ciation accruals from February 1, 1977,
forward to show these depreciation
rates. Under the agreement, these de-
Preciation rates will remain in effect
Until January 22, 1980. Included in
this cost of service are amounts associ-
aled with certain alleged research and
development projects of Cities. The
Propriety of including these costs as
fesearch and development is the sub-
Ject of hearing and decision in Docket
No. RP74-4. The Commission’s final
Gecision in that docket will govern the
fale treatment for these amounts
Under the terms of the agreement.

With regard to cost classification
and allocation, the settlement provides

NOTICES

for the use of different methods to cal-
culate refunds and rates during an in-
terim period and then prospectively
after the interim. The interim is de-
fined as ““the period beginning on Jan-
uary 23, 1971, the effective date of the
increased rates in this proceeding, and
ending on the earlier of (1) the last
day of the billing month in which the
Commission issues its order approving
this Stipulation and making it fully ef-
fective in accord with Article XIIT
hereof, or (2) January 22, 1978.”
During the interim, Cities shall calcu-

late refunds in accordance with the '

Seaboard method of cost classification
and allocation. At the end of the inter-
im period, Cities shall calculate re-
funds and rates in accordance with the
United method of cost classification
and allocation. The rates during the
prospective. period shall remain in
force until the Commission’s final de-
cision in Docket No. RP74-4 on cost
classification, allocation, and rate
design. At that time, Cities shall revise
its cost classification and allocation to
conform to the requirements of the
decision.

In the order of February 2, 1976, in
Docket No. RP74-4, the Commission
stated:

The Commission’s determination of the
issues of classification, allocation and rate
design shall take effect prospectively from
the date of the Commission’s order with re-
spect to reserved issues herein. However, if
Cities files a general rate change after the
date of this order, the Commission’s deter-
mination shall take effect the date the new
rates go into effect or the date of the order
on the reserved issues, whichever is sooner.

This provision requires Cities to im-
plement the cost classification and al-
location found to be reasonable in
Docket No., RP74-4 on the date the
rates in the instant docket became ef-
fective. However, in view of the fact
that a final decision has not been
issued, uncertainty as to the outcome
still exists. The terms of the agree-
ment, by providing definite methods
of calculation during the two periods
involved, permit a certainty to Cities
and its customers as to the charges
which will be due during this time.
Furthermore, the settlement provides
that Cities will abide by the Commis-
sion’s decision from its Issuance. Thus
the agreement does not attempt to ab-
rogate the final decision. In these cir-
cumstances, the Commission believes
that the certainty obtained in the
rates for this period provides a benefit
to Cities and its customers which
outweighs the earlier regquirement of
implementing the final decision in
Docket No. RP74-4 on the effective

789

date of the instant rates. Accordingly,
the Commission shall approve the set-
tlement provision relating to cost clas-
sification and allocation.

The rate designs employed in the in-
terim period and the prospective
period are designed to recover the set-
tlement cost of service under the ap-
plicable classification and allocation
methods. The settlement rate design
expires on the issuance of the final de-
cision in Dockef No. RP74-4. For the
same reasons discussed in connection
with cost classification and allocation,
the Commission believes the settle-
ment of rate design for this period is
in the public interest and, therefore,
should be approved. The stipulation
and agreement reserves the issue as to
the propriety of a 100 percent load
factor rate for certain of Cities' juris-

“dictional customers for possible sepa-

rate hearing.

A provision of the agreement per-
mits Cities to file concurrently with its
PGA filings an advance payment ad-
justment to reflect increases and de-
creases in the advance payment
amounts included in rate base. This
tracking will commence at the time of
Cities’ next semi-annual PGA filing
after approval of the settlement. The
settlement cost of service relects inclu-
sion of $47,217,900 of advance pay-
ments in rate base; this is the amount
which will be actually spent by the
producers within 30 days of the effec-
tive date of the rates. The agreement
requires Cities to account for under-
ground storage injections and with-
drawals on a monthly last-in-first-out
method in the computation of its de-
ferred purchased gas cost account for
its PGA filings. The agreement pro-
vides for the inclusion of a tariff provi-
sion which will allow Cities to include
carrying charges on the balance in its
deferred purchased gas cost account at
the rate of 9% per annum. The carry-
ing charge is subject to refund and
may be retained, deleted or modified
in accordance with this Commission’s
final and non-appealable order in the
pending rulemaking in Docket No. R-
408.

The settlement cost of service re-
flects a deduction from rate base of
$5,207,813 for deferred federal income
taxes for liberalized tax depreciation.
The Commission is requested to con-
firm that such amount is determined
in accordance with section 1.187(1)-
1(h)(6) - of the Income Tax Regula-
tions and is not in excess of the
amount permitted by such regulations
and section 167(1) of the Internal Rev-
enue Code, The Commission so con-
firms.
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NOTICES ‘

in accordance with the Commission’s
Rules.

Take further notice that, pursuant
to the authority contained in and sub-
ject to the jurisdiction conferred upon
the Federal Energy Regulatory Com-
mission by sections T and 15 of the
Natural Gas Act and the Commission’s
Rules of Practice and Procedure a
hearing will be held without further
notice before the Commission on all
applications in which no petition to in-
tervene is filed within the time re-
quired herein if the Commission on its
own review of the matter believes that
a grant of the certificates or the au-

thorization for the proposed abandon-
ment is required by the public conve-
nience and necessity. Where a petition
for leave to intervene is timely filed, or
where the Commission on its own
motion believes that a formal hearing
is required, further notice of such
hearing will be duly given.

Under the procedure herein pro-
vided for, unless otherwise advised, it
will be unnecessary for Applicants to
appear or to be represented at the
hearing.

KenneETH F. PLUMB,
Secretary.

Purchaser and Location

Price per 1,000 ft* Pressure
base

Docket No. and Applicant
date filed
G-10012 Coastal States Gas Produc.
. D12-1-77 ing Co., Five Greénway
Plaza East, Houston, Tex.
T70486.
G-14840 Exxon Corp., PO. Box
C 12-5-77 2180, Houston, Tex.
77001,
C178-147 CIG Exploration, Inc. (Par-
F11-10-T7 tial Successor In Interest
to Colorado Oll Co., Inc.),
Five Greenway Plaza
» East, Houston, Tex.
77048.
CI178-183 Jack L. Phillips, et al., P.O,
C154-1530 Box 392, Giladewater,
B 11-25-717 Tex. 75647,
CI78-184 American Petrofina Co. of
G-16990 Texas, P.O. Box 2159,
B11-17-97 Dallas, Tex. 75221,
CI178-185 American Petrofina Co. of
G-16991 Texas.
B 11-18-77
CI78-199 Bethlehem Steel Corp.
F 12-2-T7 (Partial Successor in In-
terest to the Preston Oil
Co. and Forest Ol Corp.),
Bethlehem, Pa. 18016,
CI178-200 The Louisiana Land and
A 11-30-77 Exploration Co., 225 Bar-
onne St., P.O. Box 60350,
New Orleans, La, 70160,
CI178-201 Louisiana Land Offshore
A 12-2-71 Exploration Co,, Inc., 225
Baronne St., P.O. Box
60350, New Orleans, La.
70160,
C178-202 The Louisiana Land and
A 12-2-717 Exploration Co.
C178-203 Sun Oil Co., P.O. Box 20,
Cl175-336 Dallas, Tex. 76221.
B12-2-17
CI78-204 Elliott Davis Mineral Trust
B 12-5-97 and Leon Davis Mineral
Trust, P.O. Box 1255 Lib-
eral, Kans, 87901,
CI78-205 Cities Service Co., P.O. Box
CI162-1077 300, Tuisa, Okla. 74102,
B 12-5-77
CI78-206 Marathon Ofl Co., 530
A 12-5-11 South Main St., Findlay,
Ohio 45840.
CI178-207 Aztec Gas Systems, Inc.
B 12-5-717 (Operator), et al, P.O.
Box 1164, Midland, Tex,
79702,
CI78-208 Chevron US.A. Inc, 1111
A 12-5-T1 Tulane Ave., New Or-

leans, La. 70112,

Trunkline Gas Co., Hidalgo
field area, Hidalgo
County, Tex,

El Paso Nsatural Gas
Co.,Vinegarone field, Val
Verde County, Tex.

Colorado Interstate Gas
Co., Certain acreage of
the Mathis, et al. lease lo-
cated in Keyes fieid, Cim-
maron County, Okla.

Lone Star Gas Co, and Nat-
ural Gas Pipe Line Co, of
America, Southwest Car-
thage Field, Panola
County, Tex.

United Gas Pipe Line Co.,
Corpus Christi Bay area,
San Patricio and Nueces
Counties, Tex.

United Gas Pipe Line Co.,
Carthage field, Panola
County, Tex.

Columbia Gas Transmission
Corp., certain acreage of
Vermillion block 161, Fed-
eral domain, offshore,
Louisiana, ]

Mid Louisiana Gas Co., cer-
tain acreage from Lake
Washington field, Plaque-
mines Parish, La.

Transco Gas Supply Co.,
certain acreage from Ver-
million area block 331
field, Gulf of Mexico.

Transco Gas Supply Co.,
certain acreage from Ver-
million area block 331
field, Gulf of Mexico.

Transcontinental Gas Pipe
Line Corp., South Tilden
Field, McMullen County,
Tex.

Northern Natural Gas Co.,
Mocane-Laverne, Beaver,
Okla.

Colorado Interstate Gas
Co., all of sec. 23-33S-42W
and the 'N/2 of sec. 26-
335-42W in Boehm field,
Morton County, Kans.

Mountain Fuel Supply Co.,
Whiskey Buttes Area, Lin-
coln and Sweetwater
Counties, Wyo.

The Nueces Co., Poquito
and Ward County, Tex.

Southern Natural Gas Co.,
block 64, E/2 block 65 and
block 74, Eugene Island
Area, offshore, Louisiana.

Depleted, plugged and aban-
doned, and lease expired.

3 14.73

(O] 14.65

Depleted, plugged and aban-
doned and leases expired,

Depleted, plugged, and aban-
doned.

Do,
oy 15.025
&) 14.73
) 15.025
) 15.025

Lease expired. Well No. 1
plugged back to 5525 ft
and turmed -over to land-
owner for water-well pur-
poses.

Depleted and plugged.

Nonproduction.

(8] 15.025

Depleied. plugged, and aban-
doned. :

) 15.025
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Docket No, and Applicant Purchaser and Location Price per 1,000 ft* Pressure
date filed base
CI78-209 Ashland Exploration, Inc.,, Northern Natural Gas Co,, ) 14.65
A 12-5-17 P.O. Box 1503, Houston, Weaver No. 1-28 well, lo-
Tex. 77001. cated In sec. 28, T20N,
R20W, Woodward County,
Okla.
C1i8-210 CSG Exploration Co., P.O. Cities Service Gas Co., Boyd *) 14.65
A 12-5-T7 Box 25128, Oklahoma east field, Beaver County,
City, Okla. 73125, Okla.
C178-211 Cities Service CO .....ivvveiimees Panhandle Eastern Pipe M 15.025
A 12-5-T17 line Co., certain acreage In
Sweetwater County, Wyo.
C178-212 Jack E. Trigg, 1942 Broad- Panhandle Eastern Pipeline Depleted and plugged,
B 11-30-77 way, Suite 410 Boulder, Co., Northeast Horace,
Colo. 80302, Meade County, Kans.
CI78-214 Sun Oil Co., P.O. Box 20, Montana-Dakota Utilities ™) 15.025
A 12-8-77 Dallas, Tex. 76221. Co., Northesast sec. 8,
T23N, RS58E, Richland
County, Mont., limited to
oilwell gas production
from the Red River for-
mation.
CI78-215 Shell Ol Co,, 2 Shell Plaza, Arkansas-Louisiana Gas Last producing well aban-
CI67-80 P.O. Box 2099, Houston, Co., Wilburton field, Lati- doned and acreage surren-
B 12-7-17 Tex. 77001. mer County; Okla. dered.
CI78-216 Gulf Oil Corp., P.O. Box Montana-Dakota  Utilities (O] 15.025
A 12-7-17 2100, Houston, Tex. Co, Taylor No. 1 well, Pa-
77001, villion field, Fremont
County, Wyo.
CI178-217 Eastern Pipe Line Co., Inc., Texas Eastern Transmission Uneconomical, plugged, and
CI64-1415 1618 C&1 Bldg., Houston, Co., East Bernard field, abandoned.
B 12-5-77 Tex. 77002, Wharton County, Tex.
CI78-218 Woods Exploration & Pro- Eastern Pipe Line Co., East Do.
C165-53 ducing Co., Inc., 1618 Bernard field, Wharton
B 12-5-717 C&1 Bldg., Houston, Tex. County, Tex.
77002,
CI178-219 Liquid Energy Corp., 3900 1 Panhandle Eastern Pipeline () 14.65
A 12711 Shell Plaza Houston, Co, Converse County
Tex. 77002, plant, Converse County,
Wyo.
CI178-220 American Petrofina Co. of Valley Gas Transmission, Depleted, plugged, and aban- ,
CI60-5560 Texas, P.O. Box 2159, Ine, McNeil ficld, Live doned.
B 12-8-77 Dallas, Tex. 75221. Oak County, Tex.
C178-221 Lohmann-Johnson Drilling Texas Gas Transmission Depleted.
B 12-8-717 Co., Inc, 1302 Old Na- Corp., Hopkins County,
tional Bank Bldg., Evans- Ky.
ville, Ind. 47708.
CI78-222 Lohmann—Johnson Drill- ...... e S SR AR TR S Do.
B 12-9-77 ing Co., Inc.
CI78-223 Exxon Corp., P.O. Box Trunkline Gas Co., West ) 14.73
A 12-12-77 2180, Houston, Tex. Cameron block 630 field,
77001, offshore, Louisiana.
CI78-224 Exxon Corp...un Woreioss ... Natural Gas Pipeline Co. of ) 1473
A 12-112-77 America, West Cameron
block 630 field, offshore,
Louisiana.
Crig-ges = QO orrecrristisps TR IE e Columbia Gas Transmission ) 14.73
A 12-12-717 Corp,, West Cameron
block 630 field, offshore,
Louisiana.
C178-226 Exxon Corp., P.O. Box Northern Natural Gas Co., ) 14.73
A 12-12-77 2180, Houston, Tex. West Cameron block 630
T7001. field, offshore, Louisiana.
Connally Ofl Co., In¢,, P.O. Phillips Petroleum Co,, Uneconomical and depleted.
B12-12-17 Box 1768, 744 Hickory, Gordon St. (Wolfcamp

Abilene, Tex. 79604,

9300), Martin County,
Tex.

*Applicant is willing to accept the applicable national rate pursuant to Opinion No. 770, as amended.

Filing code:

A—Initial servicee. C—Amendment to add acreage.

E—Succession.

B—Abandenment. D—Amendment to delete acreage. F-—Partial succession.
[FR Doc, 77-37226 Filed 12-30-77; 8:45 am]

[6740-02]

[Docket Nos. C178-136, et al.]

NOTICE OF APPLICATIONS FOR CERTIFICATES,
ABANDONMENT OF SERVICE AND PETI-

TIONS TO AMEND CERTIFICATES'

DEeceEMEBER 21, 1977,

commerce or to abandon service as de-
scribed herein, all as more fully de-
scribed in the respective applications
and amendments which are on file
with the Commission and open to
public inspection.

Any person desiring to be heard or

Take notice that each of the Appli-
cants listed herein has filed an appli-
cation or petition pursuant to section
7 of the Natural Gas Act for authori-
zation to sell natural gas in interstate

*This notice does not provide for consoli-
dation for hearing of the several matters
covered herein.

to make any protest with reference to
said applications should, on or before
January 13, 1978, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, petitions to
intervene or protests in accordance
with the requirements of the Commis-
sion’s rules of practice and procedure
(18 CFR 1.8 or 1.10). All protests filed
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NOTICES

Purchaser and lnf':auon

Price per 1,000 ft.* Pressure
base

Docketl No. and Applicant
date filed
C178-187 Southland Royalty Co.,
A 11-26-77 1600 First National Bldg.,
Fort Worth, Tex. 76102.
CI178-188 Cities Service Co,, P.O. Box
CI71-542 300, Tulsa, Okla. 74102,
B ll-_28-'l7
CI78-189 Citles Service €0 ..
G-18014
B 11-28-17
C178-190 Shenandoah Ofl Corp. (Op-
B 11-23-T7 erator), 1500 Commerce
Bldg., Fort Worth, Tex.
76102,
CI178-191 Amoco Production Co.,
A 11-25-T7 P.O. Box 3092, Houston,
Tex. 77001,
C178-184 American Natural Gas Pro-
A 11-30-77 duction Co., 50756 West-
heimer, 1100 Galleria
Towers West, Houston,
Tex. T7056.
CI178-195 Union Ofl Co., of Califor-
A 12-2-17 nia, Union OIll Center,
Rm. 801, P.O. Box 7600,
Los Angeles, Calif. 90051,
CI78-106 American Petrofina Co, of
G-16981 Texas, P.O. Box 2159,
B 11-21-711 Dallas, Tex. 75221,
CI78-1987 Amoco Production Co.,
A 12-1-77 P.O. Box 3082, Houston,
Tex. T7001.
C178-188 George W. Strake, Jr,, 3300
B 12-2-T1

Gulf Bldg., Houston, Tex.
77002,

Southern Natural Gas Co.,
Marg 8 Sand, encountered
between electric log
depths of 10,438 feet and
10,485 feet, from the
Grief Brothers No, 2 well
and the acreage compris-
ing the production unit
established for such well
located at a surface point
330 feet from the west
line and 2,206 feet from
the north line of Section
23, Township 9 S., Range
8 E., St. Martin Parish,
La

El Paso Natural Gas Co,,
Cleveland Community No.
1 well, NE% of Section 23,
128., 32E., Bagley field,
Lea County, N. Mex.

Texas Fastern Transmission
Co., the old Waverly field
in San Jacinto County,
Tex.

Trunkline Gas Co, West
Alta Loma field, Galves-
ton County, Tex.

Natural Gas Pipeline Co. of
America, Red Lake fleld,
Eddy County, N, Mex.

Northern Natural Gas Co.,
Texas County, Okla.

Natural Gas Pipeline Co. of
America, Cox-Stump unit,
Section 20, 2 N,, 20ECM
Camrick field, Beaver
County, Okla.

United Gas Pipe Line Co.,
Joaguin fleld, Panola
County, Tex.

United Gas Pipe Line Co.,
Urbana fleld, San Jacinto
County, Tex.

Transcontinental Gas Pipe
Line Co., North Elton
field, Allen Parish, La.

™ 15.025

Nonproductive and aban-
doned.

Leases expired.

Depleted, nonproductive,
and leases expired.

) 14.65
") 14.656
(] $.73

Depleted, plugged, and aban-
doned.
“) 14.65

Plugged and abandoned.

*Applicant is willing to accept the applicable national rate pursuant to Opinion No. 770, as amended.

Filing Code:

A—Initial Service.
B—Abandonment,
C—Amendment to add acreage.

[FR Doc. 77-37228 Filed 12-30-77; 8:45 am]

D—Amendment to delete acreage,

E—Total Succession,
F—Partial Succession.

[6740-02]

Any person desiring to be heard or

[Docket Nos. CI78-101, et al.]

NOTICE OF APPLICATIONS FOR CERTIFICATES,
ABANDONMENT OF SERVICE AND PETI-
TIONS TO AMEND CERTIFICATES!

" DECEMBER 21, 1977.

Take notice that each of the appli-
cants listed herein has filed an appli-
cation or petition pursuant to section
7 of the Natural Gas Act for authori-
zation to sell natural gas in interstate
commerce or to abandon service as de-
scribed herein, all as more fully de-
scribed in the respective applications
and amendments which are on file
with the Commission and open to
public inspection.

*This notice does not provide for consoli-
dation for hearing of the several matters
covered herein.

to make any protest with reference to
said applications should on or before
January 12, 1978, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, petitions to

‘intervene or protests in accordance

with the requirements of the Commis-
sion’s rules of practice and procedure
(18 CFR 1.8 or 1.10). All protests filed
with the Commission will be consid-
ered by it in determining the appropri-
ate action to be taken but will not
serve to make the protestants parties
to the proceeding. Persons wishing to
become parties to a proceeding or to
participate as a party in any hearing
therein must file petitions to intervene
in accordance with the Commission’s
rules,

Take further notice that, pursuant
to the authority contained in and sub-
ject to the jurisdiction conferred upon
the Federal Energy Regulatory Com-
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NOTICES
Docket No, and Applicant Purchaser and location Price per 1,000 ft.> Pressure
date filed base
e e Tl ML ICS S e e e S
CI78-129 Blzke Gas Co., 510 First Consolidated Gas Supply Uneconomical.
B11-2-711 National Bank Bldg., El Corp., Sherman District,
Dorado, Ark. 71730. Boone County, W.Va,
C178-130 American Petrofina Co. of Panhandle Fastern Pipe Depleted, plugged, and aban-
CI60-290 Texas (operator), et al, Line Co.. Wil field, Ed- doned. -
B11-3-77 P.O. Box 2159, Dallas, wards County, Kans.
Tex. 76221,
C178-131 Shell Ol Co., Two Shell Montana-Dakota Utilities ) 15.025
A11-3-717 Plaza, P.O, Box 2089, Co. Pennel field, Fallon
Houston, Tex. 77001, County, Mont.
CI178-132 Connally Ofl Co., Inc, P.O. El Paso Natural Gas Co.,. Depleted and unecenomical,
B 11-7-77 Box 768, Abllene, Tex. Spraberry (Trend area),
79604. Reagan County, Tex.
CI78-133 HNG Oil Co, P.O. Box Northern Natural Gas Co,, ) 14.73
A11-3-17 1188, Houston, Tex. 8%/ of section 28, Twp. 22
77001. S, Rge. 35 E., Abra

(Morrow) field, Lea
County, N, Mex.

'Applicant Is willing to accept the applicable national rate pursuznt to Opinion No, 770, as amended.
*Applicant and purchaser are affiliated,

Filing code;
A—Initial service,
B—Abandonment, E-—Succession.
C-Amendment to add acreage, F—Partial succession,

Doc. 77-37229 Filed 12-30-77; 8:45 am)

D—Amendment to delete acreage,

[4110-02]

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Office of Education

EMERGENCY SCHOOL AID ACT

Notice of Closing Date for Receipt of
Applications for Fiscal Year 1978

Under the authority contained in
the Emergency School Aid Act, Title
VII of Pub. L, 92-318, as amended (20
U.S.C. 1601-1819), the Commissioner
of Education invites applications for
assistance from local educational agen-
cies for the following programs:

1. Basic Grants under section 706(a)
of the Act;

2. Pilot Project grants under section
706(b) of the Act:

3. Bilingual Project grants under sec-
tion 708(c) of the Act: and

4. Special Project grants under sec-
tion 708(a) of the Act to assist In im-
pPlementing nonrequired plans de-
scribed in section T06(a)1XD) of the
Act and 45 CFR 185.11(b)(4), providing
for the enrollment of non-resident
children,

The Commissioner also invites other
applicants, indicated below, to submit
applications for the following types of
assistance:

1. Grants under section 708(b) of the
Act to public or private nonprofit or-
ganizations other than local educa-
tional agencies;

2. Bilingual Project grants under sec-
tion 708(c) to private nonprofit organi-
zations; /

3. Special Project grants under sec-
tion 708(a) of the Act to the central
public education agencies in Puerto
Rico, Guam, American Samoa, the
Virgin Islands and the Trust Territor-
ies of the Pacific Islands;

4. Special Arts Project grants under
section 708(a) of the Act to public
agencies responsible for the adminis-
tration of statewide arts programs;

5. Special Mathematics Project
grants under section 708(a)(3) of the
Act to private nonprofit agencies; and

6. Special Student Concerns Project
grants under section 708(a) of the Act
to public agencies other than local
educational agencies,

The Assistant Secretary for Educa-’
tion has determined that awards for
Special Projects described in this
notice will make substantial progress
toward meeting the purposes of the
Act.

Applications must be prepared and
submitted in accordance with regula-
tions, instructions, and forms included
in the program information packages,

Closing date; February 28, 1978.

A. Applications sent by mail. An ap-
plication sent by mail should be ad-
dressed to: U.S. Office of Education,
Application Control Center, Washing-
ton, D.C. 20202. The address for appli-
cations should be marked as follows:
Attention 13.525A (for Basic Grants);
Attention: 13.526A (for Pilot Projects);
Attention: 13.528A (for Bilingual LEA
Projects); Attention: 13.532K (for Spe-
cial Projects for section T06(a)(1XD)
plans); Attention: 13.529A (for Non-
profit Organization Projects under
section 708(b)); Attention: 13.528R (for
Bilingual Nonprofit Organization Pro-
Jects); Attention: 13.532C (for Special
Projects in jurisdictions ‘other than
States); Attention: 13.532D (for Spe-
cial Arts Projects); Attention: 13.532E
(for Special Mathematics Projects);
Attention: 13.532F (for Special Stu-
dent Concerns Projects). Applications
must be received by the Application
Control Center on or before the clos-
ing date. In an effort to prevent the
late arrival of applications due to un-
foreseen circumstances, the Office of
Education suggests that applicants
consider the use of registrered or certi-
fied mail as explained below.

An application sent by mail will be
considered to be received on time by
the Application Control Center if:
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(1) The application was sent by reg-
istered or certified mail not later than
February 23, 1978, as evidenced by the
U.S. Postal Service postmark on the
wrapper or envelope, or on the origi-
nal receipt from the U.S. Postal Ser-
vice; or

(2) The application is received on or
before the closing date by either the
Department of Health, Education, and
Welfare or the U.S. Office of Educa-
tion mail rooms in Washington, D.C.
In establishing the date of receipt, the
Commissioner will rely on the time-
date stamp of these mail rooms or
other documentary evidence of receipt
maintained by the Department of
Health, Education, and Welfare or the
U.8. Office of Education.

B. Hand-delivered applications. An
application to be hand-delivered must
be taken to the U.S. Office of Educa-
tion, Application Control Center,
Room 5673, Regional Office Building
Three, Tth and D Streets SW., Wash-
ington, D.C. Hand-delivered applica-
tions will be accepted daily between
the hours of 8 a.m. and 4 p.m., Wash-
ington, D.C. time, except Saturdays,
Sundays and Federal holidays. Appli-
cations will not be accepted after 4
p.m. on the closing date.

C. Program information. (1) The
fiscal year 1978 appropriation level for
various types of assistance has not yet
been set, The amount of funds avail-
able for each type will be established
?rttgr enactment of appropriation legis-

ation.

(2) In fiscal year 1977, funds were
expended as follows: (a) 430 Basic
Grants, in an average amount of
$307,580; X

(b) 162 Pilot Project grants, in an
average amount of $198,462;

(c) 24 Bilingual Project grants to
local educational agencies, in an aver-
age amount of $338,520;

(d) 4 Special Project grants to sup-
port nonrequired plans described in
section 706(aX1XD) of the Act, in an
average amount of $378,144;

(e) 205 grants to nonprofit agencies,
Inan average amount of $83,881;

(f) 5 Special Project grants to public
agencies in jurisdictions other -than
States, in average amount of $560,000;

(8) 15 Special Arts Project grants, in
an average amount of $99,747;

(h) 1 Special Mathematics Project
grant, in the amount of $750,000; and
) T Special Student Concerns Pro-
ject grants, in an average amount of
$205,403,

D. Project periods. Grants made pur-
fuam to this notice will be for projects
slarting no earlier than July 1, 1978,
and ending no later than September
30.‘1979. but in no case for more than
4 12-month period,

f For further information and
eoﬁﬂs contact: Divison of Program Op-
nﬁ“mn& Equal Educational Opportu-
1ty Programs, U.S. Office of Educa-
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tion, 400 Maryland Avenue SW., Room
2007A, Washington, D.C. 20202; 202-
245-7965.

F. Applicable regulations. Grant
awards made pursuant to this notice
will be subject to the following regula-
tions: (1) Regulations relating only to
assistance under the Emergency
School Aid Act (45 CFR Part 185), and

(2) The Office of Education general
provisions regulations (45 CFR Parts
100, 100a and appendixes) except to
the extent that these regulations are
inconsistent with 45 CFR Part 185.

(20 U.8.C. 1601-1619.)

(Catalog of Federal Domestic Assistance
Number 13.525, Basic Grants; 13.526, Pilot
Projects; 13.528, Bilingual Projects; 13.529,
Public and Nonproft Private Organization
Grants; 13.532, Special Projects-Emergency
School Aid.)

Dated: December 28, 1977.

ERNEST L. BOYER,
U.S. Commissioner of Education.

{FR Doc, 78-12 Filed 1-3-78; 8:45 am]

[4210-01]

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary
[Docket No. N-77-7801

PROCEDURES FOR PROTECTION AND
ENHANCEMENT OF THE ENVIRONMENT

Amendments to Departmental Handbook

AGENCY: Department of Housing
and Urban Development.

ACTION: Notice.

SUMMARY: This Notice removes the
expiration date of December 11, 1977,
for the special procedures for the first
segment of large scale subdivisions re-
quiring an Environmental Impact
Statement. In addition, this Notice
makes modifications to the special
procedures consistent with major rec-
ommendations resulting from a staff
evaluation of the procedures to deter-
mine whether the interim regulations
should be implemented on a perma-
nent basis or not.

FOR FURTHER
CONTACT:

Shirley J. Griffith/James Miller,
Office of Environmental Quality,
room 7262, Department of Housing
and Urban Development, 451 Tth
Street SW., Washington, D.C. 20410.

SUPPLEMENTARY INFORMATION:
On June 11, 1976, the Secretary
amended Handbook 1390.1 (38 FR
19182, July 18, 1973) and provided,
among other things, for certain special
procedures for the first segment of
large scale subdivisions requiring an
Environmental Impact Statement (41
FR 23878, 23879). These special proce-
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dures were limited under the terms of
the amendment to a period of 1 year
from the date the amendment was
published, or until June 11, 1977.
(Paragraph 5.2 (10Xc¢), Handbook
1390.1, as amended.)

The expiration date was subsequent-
ly extended to December 11, 1977 (42
FR 37605, on July 22, 1977). At the
time the special procedures were ex-
tended, public comments were request-
ed. There were three responses re-
ceived from developers, and they were
in favor of continuing the early start
program with certain modifications
and changes as follows: (1) that there
be an educational provision for clien-
tele as to the advantages of early
start; (2) that there be made in the
proposed regulations a clear distine-
tion between subdivision and multi-
family projects; and (3) that the term
“subdivision” used with respect to
early start provision be changed to
“subdivision or multifamily project."

A staff evaluation of 20 project cases
was conducted jointly by the Office of
Community Planning and Develop-
ment, Policy Development and Re-
search, and the Inspector General.
Their findings and recommendations
are as follows: (1) that HUD should
change the regulations to include both
subdivisions and multifamily projects
on a case-by-case decision where sep-
arability can be shown; (2) that special
provisions for early starts should
apply flexibility to projects according
to overall project size, and the early
start should be available for 200 units
or 15 percent of the total units in a
project not to exceed 499 units, the
current upper limit of the Special
Clearance threshold; (3) that the Re-
gional Office have an expanded role of
providing review and recommenda-
tions prior to early start approval; (4)
that HUD should provide training for
field staff on early start procedures;
and (5) that HUD should provide addi-
tional guidance in interpreting criteria
on the early start procedures.

The Secretary now finds that the ef-
fectiveness of those special procedures
shall be continued on a permanent
basis and that there will be no inter-
ruption in the early start program.

Public comments were requested on
these procedures when they were inti-
tially published and when the expira-
tion date was extended. In view of
these prior reviews, in addition to the
current time limitation, there shall be
no opportunity for further comment.

A finding has been made that these
amendments do not significantly
affect the quality of the human envi-
ronment and a finding of this effect
has been prepared and is available for
copying and inspection in the Office of
the Rules Docket Clerk, Room 5218,
Depariment of Housing and Urban
Development, 451 T7th Street, SW.,
Washington, D.C. 20410.
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The requirements of OMB Circular
A-107 and Executive Order 11923 have
been complied with.

Accordingly, HUD Handbook 1390.1
is amended as follows:

1. Paragraph 5.a(10) is changed to
read: (10) Special Procedures for First
Segment of Large Scale Projects (Sub-
division or Multifamily) Requiring an
Environmental Impact Statement.

(a) Where Appendix A-2 requires an
Environmental Impact Statement on a
large scale project, processing of the
first segment of the large scale project
may begin and be completed prior to
the completion of the Environmental
Impact Statement processing if the
first segment would form a project
which would be financially and fune-
tionally separate and complete, with-
out regard to whether the total large
scale project is developed, and the fol-
lowing criteria are also satisfied for
such first segment:

(1) it is not located such that it
would have an environmental impact
on an area designated under Federal,
State or local law as a park, outdoor
recreation, wildlife, historic, archeo-
logical, scenic, or aesthetic preserva-
tion or conservation district or area;

(ii) It is not located in a pristine nat-

area,

(iii) It has received a Special Envi-
ronmental Clearance as further set
forth in subparagraph (b), below, and
it has been found to have no signifi-
cant environmental impacts;

(iv) It is less than 200 lots/units;

(v) It is in an existing urbanized area
with a population density of 1,000 or
more persons per square mile or
within 2 miles of such areas;

(vi) It can currently be served with
existing roads, sewer and water, and
other utilities located off-site.

(b) Documentation must be provided
which clearly demonstrates the first
segment of a large scale project pro-
posed for approval to be in compliance
with the criteria of paragraph (a),
above. The documentation is subject
to the following further conditions:

(i) A Special Environmental Clear-
ance (ECO %) shall be completed and
concurred in by the Area/Insuring
Office Environmental Clearance Offi-
cer (ECO) on the proposed segment,
thus making the determination that
the project has no significant impact
on the natural or man-made environ-
ment in terms of NEPA, Council on
Environmental Quality guidelines, and
HUD environmental policies;

(i) The Special Environmental
Clearance shall include information
on the entire development plan and its
consistency with areawide planning. In
addition, the condition and use of the
surrounding land if the remainder of
the large scale project were not to be
developed;

(iii) A letter from HUD will inform
the developer that there will be no
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further application approvals until the
EIS has been satisfactorily completed,
and any actions taken by the develop-
er that would foreclose future options
to be explored in the EIS may jeopar-
dize approval of the larger project;

(iv) The segment must not have re-
ceived any substantive, unresolved ad-
verse comment on environmental
grounds by any State, regional or any
local agencies commenting on the pro-
posal;

(v) A statement requesting early
start permission and setting forth con-
ditions requiring the early start will be
prepared by the appraiser and con-
curred in by the Area/Insuring Office
ECO and Director;

(vi) A Notice of Intent to File an EIS
with respect to the entire large scale
project shall be published in a newspa-
per-of general circulation in the area
of the proposed large scale project.

(c) A copy of the early start request
and supporting documentation along
with a management plan for the prep-
aration of the requisite EIS, indicating
timetable, staffing, and responsibility
for its preparation and how the sched-
ule is coordinated with the contem-
plated rate of development by the pro-
ject sponsor will be sent to the Region-
al Environmental Clearance Officer
(Attention: Environmental Officer) for
review and recommendation prior to
approval. Any comments and recom-
mendations by the Regional Environ-
mental Clearance Officer shall be pro-
vided within 10 working days from re-
ceipt.

Issued at Washington, D.C., Decem-
ber 26, 1977.

PATRICIA ROBERTS HARRIS,
Secretary Departmentof
Housing and Urban Development.

[FR Doc. 78-72 Filed 1-3-78; 8:45 am]

[4310-02]
DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

CONFEDERATED TRIBES OF THE SILETZ
RESERVATION

General Council Meeting—January 7, 1978
DeceMBER 27, 1977.

This notice is published in exercise
of authority delegated by the Secre-
tary of the Interior to the Assistant
Secretary—Indian Affairs by 230 DM
2

Notice is hereby given that a general
council meeting of the Confederated
Tribes of the Siletz will be held on
January 7, 1978, at 1 p.m., at the
Grange Hall in Siletz, Oreg. The pur-
pose of this council meeting will be to
nominate candidates for election to
the nine-member Interim Council as
provided by Pub. L. 95-1985 (Siletz Res-
toration Act).

All members who are eighteen (18)
years of age or older are entitled and
eligible to be given notice of, attend,
participate in, and vote at general
council meetings and to nominate can-
didates for, to run for any office in,
and to vote in elections of members to
the interim counecil.

Pursuant to Pub. L. 95-195, a person
shall be a member of the tribe if—

(A) His name is listed on the final
membership roll;

(B) He was entitled on August 13,
1954, to be on the final membership
roll but his name was not listed on
that roll; or

(C) He is a descendant of a person
specified in subparagraph (A) or (B)
possesses at least one-fourth degree of
blood of members of the tribe or their
Siletz Indian ancestors.

Before election of the interim coun-
cil, verification of descendancy, age,
and blood degree shall be made upon
oath before the Secretary and his de-
termination thereon shall be final.

Identification and registration of
those entitled to participate in the
nomination process or to be nomi-
nated as a candidate for a position on
the Siletz Interim Council will com-
mence prior fo the meeting in the
Grange Hall. At 1 p.m., the meeting
will be called to_order for the purpose
of receiving nominations. Following
the conclusion of receiving nomina-
tions, and if time permits, there will be
a general tribal discussion period.

The general election for those nomi-
nated at this meeting will be held Feb-
ruary 18, 1978, at the Grange Hall in
Siletz, Oreg. For certiflication for voter
registration forms for those persons
unable to attend the January 7, 1978,
meeting, request forms from:

Bureau of Indian Affairs, Portland Area
Office, Attention: Tribal Operations, P.O.
Box 3785, Portland, Oreg. 97208, or

Confederated Tribes of Siletz, P.O. Box 137,
Siletz, Oreg. 97380.

FORREST J. GERARD,
Assistant Secretary—
Indian Affairs.

[FR Doc. 78-33 Filed 1-3-78; 8:45 am]

[4310-84]
Bureau of Land Management
CALIFORNIA

ORY Designation for Randsburg/Johannesburg
(Squaw Spring)

The California Desert Vehicle pro-
gram (BLM’s Interim Critical Manage-
ment program for vehicle use on the
California Desert), restricts area NO.
14 (Red Mountain/Cuddeback), to Ex-
isting Vehicle Routes. ‘

The unimproved access route mlq
Squaw Spring, in area No. 14, is now
designated at closed to vehicle use 'Pe'
ginning at a point approximately 200
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yards north of Squaw Spring wildlife
guzzler, A-91, to the end of the road, a
tota! distance of approximately 0.7
miles. Foot travel and loitering within
the immediate area of the wildlife guz-
zler will be restricted to a maximum of
30 minutes. Camping within the closed
area is prohibited.

This closure is situated near the
town of Red Mountain, Calif,, in the
Mojave Desert at the following loca-
tion:

SaN BERNARDINO BASE AND MERIDIAN,
CALIFORNIA

T.298.,R. 41 E,,
Sec. 34, SW4USWUNEY, N¥%SEY.

The purpose of the road closure is to
protect cultural and wildlife values as-
sociated with Squaw Spring from un-
necessary damage. This closure will
provide for better resource manage-
ment and will allow for the programed
implementation of the Squaw Spring
Activity Plan.

The area contains unique cultural
values that are candidates for the Na-
tional Register of Historic Places (80
Stat. Pub. L. 89-665). These warrant
special protection from inordinate
damage which will destroy the integri-
ty of the site complex. Damage is pres-
ently taking place. Additional damage
to the sites will significantly reduce
their scientific value.

The wildlife guzzler, A-91, repre-
sents a critical water source for small
birds and some large mammals. The
primary species of concern are the
Mourning Doyve, Gambel's Quail,
Chukar, deer, and Desert Bighorn
Sheep. This guzzler is the only reliable
wildlife water source for an area in
excess of 100 square miles.

.The closed designation will be effec-
live immediately and remain in effect
until further notice,

Authority for this closure is con-
tained in Title 43, Subchapter F—Out-
door Recreation and Wildlife Manage-
ment, 6010.3, 6010.4, and is consistent
With the National Environmental
Policy Act, regulations as contained in
36 CFR 800, Executive Order 11593,
ggd Executive Order 11644, as amend-

Effective date: January 4, 1978.

Dated: December 7, 1977.

GERALD E. HILLIER,
District Manager, Riverside.

(FR Doc, 78-4 Filed 1-3-78; 8:45 am]

[4310-70]

National Park Service

INDIANA DUNES NATIONAL LAKESHORE
GENERAL MANAGEMENT PLAN

Notice of Meetings

v.'tl;{otio:e is hereby given of meetings,
. ich will be conducted as informal
orkshops, to provide for public input
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into a new General Management Plan
for Indiana Dunes National Lake-
shore. Times and places of the work-
shops: ’

Monday, January 16, 1978, at T:30 p.m.
(e.s.t.), Central Careers Center Audito-
rium, 317 Washington Street, South Bend,
Ind.

Wednesday, January 18, 1978, at 6:30 p.m.
(c.s.t.), City Council Chambers, Second
Floor, Municipal Building, 401 Broadway,
Gary, Ind.

Thursday, January 19, 1978, at T7:30 p.m.
(c.s.t.), Elleston Senior High School,
Career Center Cafeteria, 317 Detroit
Street, Michigan City, Ind.

The planning process is in its initial
stage and the National Park Service is
developing alternatives for use, inter-
pretation, preservation and protection
of the area. The workshops will offer
the public its first opportunities for
expression on the matters involved. It
is the intent of the Service to provide
other opportunities for public input
and comment as the planning process
Progresses.

Information on the workshops or
the planning process may be obtained
from James R. Whitehouse, Superin-
tendent, Indiana Dunes National La-
keshore, Route 2, Box 139-A, Chester-
ton, Ind. 46304, telephone area code
219-926-7561.

Dated: December 22, 1977.

MEeRRILL D. BEAL,
Regional Director,
Midwest Region.

[FR Doc. 78-86 Filed 1-3-78; 8:45 am)

[4310-10]
Office of the Secretary

BUREAU OF INDIAN AFFAIRS
REORGANIZATION TASK FORCE

Meeting

Notice is hereby given in accordance
with Pub. L. 92-463 that the third
meeting of the Bureau of Indian Af-
fairs Reorganization Task Force will
be held on Wednesday, January 18,
1978, and Thursday, January 19, 1978,
commencing at 10 a.m. on both dates
in Room 5160, at the Department of
the Interior, 18th and C Streets NW.,
Washington, D.C.

The purpose of these meetings is to
permit 15 Bureau of Indian Affairs Su-
perintendents to present their views
on structural reorganization of the
Bureau of Indian Affairs. In addition,
representatives of the National Con-
gress of American Indians, National
Tribal Chairmens Association and
Bureau of Indian Affairs Area Office
Directors will discuss their views on re-
organization of the Bureau of Indian
Affairs. There will be presentations by
the Acting Director of the Office of
Trust Responsibility and the Director
of the Office of Indian Services on the
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structure, responsibilities, and prob-
lem areas that their respective offices
address. Finally, each meeting day
time will be set aside for each of the
five committees of the Reorganization
Task Force to meet to consicler specific
issues or problems before each com-
mittee.

The meeting is open to the public.
Space will permit at least 15 persons
to attend the meeting in addition to
task force members, task force staff,
and official observers. Any member of
the public may file written statements
with the Task Force Director concern-
ing any issue or problem the person
wishes to bring to the attention of the
task force.

Persons wishing further Information
concerning this meeting may contact
Jack Rushing, Task Force Director,
Office of the Secretary, Room 7353,
U.S. Department of the Interior,
Washington, D.C. 20240, 202-343-6010.

Tribes wishing further information
concerning either this meeting or the
Reorganization Task Force may con-
tact the Task Force Director, Mr.
Rushing, at the aforementioned ad-
dress or on telephone number (202)
343-4118.

Minutes of each meeting will be
available for public inspection one
week after each task force meeting in
Room 7353, Interior Bullding, 18th
and C Streets NW., Washington, D.C.

Dated: December 28, 1977.

JACK RUSHING,
Task Force Director, BIA
Reorganization Task Force.

[FR Doc. 78-74 Filed 1-3-78; 8:45 am]

[4310-70]

National Park Service
(INT DES 77-37]

PROPOSED COLORADO RIVER MANAGEMENT
PLAN, GRAND CANYON NATIONAL PARK,
ARIZ,

Availability of Draft Envir tal Stat t

Pursuant to section 102(2)XC) of the
National Environmental Policy Act,
the Department of the Interior has
prepared a draft environmental state-
ment for the proposed river manage-
ment plan, Grand Canyon National
Park, Ariz.

The statement considers actions reg-
ulating river running activities on the
Colorado River from Lee’s Ferry to
Grand Wash Cliffs (277 miles) in
Grand Canyon. Management propos-
als include the elimination of motor-
ized craft, an increase in total use, an
increase in noncommercial use, exten-
sion of the river running season, and
resource protection measures.

Written comments on the environ-
mental statement are invited and will
be accepted on or before March 86,
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1978, Comments should be addressed
to the Superintendent, Grand Canyon
National Park.

Copies of the draft environmental
statement are available from or for in-
spection at the following locations:

Western Regional Office, National Park
Service, 450 Golden Gate Avenue, San
Francisco, Calif. 94102.

National Park Service, Southern Arizona
Group, 1115 North 1st Street, Phoenix,
Ariz. 85004.

Grand Canyon National Park, P.O. Box 129,
Grand Canyon, Ariz. 86023.

Dated: December 23, 1977.

Davip UsHro,
Acting Deputy Assistant,
Secrelary of the Interior.

[FR Doc. 78-17 Piled 1-3-78; 8:45 am]

[7020-02]

INTERNATIONAL TRADE
COMMISSION

[TA-406-1]

CERTAIN GLOVES FROM THE PEOPLE'S
REPUBLIC OF CHINA

Investigation and Hearing

Investigation instituted.—Following
receipt of a petition on December 15,
19917, filed by the Work Glove Manu-
facturers Association, Washington,
D.C,, the U.S. International Trade
Commission on December 28, 1977, in-
stituted an investigation under section
406(a) of the Trade Act of 1974 to de-
termine, with respect to imports of
gloves of cotton, without fourchettes
or sidewalls, provided for in items
704.40 and 704.45 of the Tariff Sched-
ules of the United States, which are
the product of the People's Republic
of China, whether market disruption
exists with respect to an article pro-
duced by a domestic industry. Section
406(e)(2) of the Trade Act defines
market disruption to exist within a do-
mestic industry “whether imports of
an article, like or directly competitive
with an article produced by such do-
mestic industry, are increasing rapidly,
either absolutely or relatively, so as to
be a significant cause of material
injury, or threat thereof, to such do-
mestic industry.”

Public hearing order.—A public hear-
ing in connection with this investiga-
tion will be held in Washington, D.C.,
at 10 am., e.d.t. on February 7, 1978,
in the Hearing Room, U.S. Interna-
tional Trade Commission Building, 701
E Street NW. Requests for appear-
ances at the hearing should be re-
ceived in writing by the Secretary of
the Commission at his office in Wash-
ington not later than noon, Tuesday,
January 31, 1978.

There will be a prehearing confer-
ence in connection with this investiga-
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tion which will be held in Washington,
D.C, at 10 a.m., e.d.t.,, on January 30,
1978, in Room 117, U.S. International
Trade Commission Building, 701 E St.
NW.

Inspection of petition.—The petition
filed in this case is available for public
inspection at the Office of the Secre-
tary, U.S. International Trade Com-
mission and at the New York City
office of the Commission located at 6
World Trade Center.

Issued: December 29, 1977.

By order of the Commission.

KENNETH R. MASON,
Secrelary.

[FR Doc. 78-79 Filed 1-3-78; 8:45 am]

[7020-02]
[Investigation No. 337-TA-361
CERTAIN PLASTIC FASTENER ASSEMBLIES

Extension of Suspensi

of Investigation

Notice is hereby given that the
United States International Trade
Commission on December 28, 1977, ac-
cepted the Presiding Officer’'s recom-
mendation of December 27, 1977, that
the suspension of Commission investi-
gation No. 337-TA-36 of Certain Plas-
tic Fastener Assemblies be extended
from January 2, 1978, until a date two
weeks subsequent to the date set by
the United States District Court for
the Southern District of New York for
the filing of post-trial briefs in Denni-
son Manuwfacturing Co. v. Ben Cle-
menis & Sons, Inc., 74 Civ. 979 (CES).
The Commission will issue an appro-
priate notice for the resumption of the
investigation after the date is set for
the filing of such briefs.

Notice of institution of the investiga-
tion was published in the FEDERAL
REGISTER on August 11, 1977 (42 FR
40786); notice of suspension of the in-
vestigation was published in the FEp-
ERAL REGISTER on October 18, 1977 (42
FR 55654); notice of date of resump-
tion of the investigation was published
in the FEDERAL REGISTER on November
10, 1977 (42 FR 58581).

Issued: December 29, 1977.
By order of the Commission.

KENNETH R. MASON,
Secretary.

[FR Doc. 78-78 Filed 1-3-78; 8:45 am)

[6820-35]
LEGAL SERVICES CORPORATION
GRANTS AND CONTRACTS
DECEMBER 29,1977.

The Legal Services Corporation was
established pursuant to the Legal Ser-
vices Corporation Act of 1974, Pub. L.
93-355, 88 Stat. 378, 42 U.S.C. 2996-

29961. Section 1007(f) provides: “At
least 30 days prior to the approval of
any grant application or prior to en-
tering into a contract or prior to the
initiation of any other project, the
Corporation shall announce publicly,
and shall notify the Governor and the
State Bar Association of any State
where legal assistance will thereby be
initiated, of such grant, contract, or
project * * ¢

The Legal Services Corporation
hereby announces publicly that it is
considering the grant applications sub-
mitted by:

(1) Three Rivers Legal Services, Inc,
in Gainesville, Fla., to serve Alachua,
Bradford, Columbia, Hamilton, La.
fayette, Suwanee, and Union counties,

(2) North-Central Louisiana in Nat-
chitoches, La., to serve Natchitoches,
DeSoto, Red River, Sabine, Grant, and
Winn counties.

(3) Acadiana Legal Services, Inc, in
Lafayette, La., to serve Acadia, Iberia,
Lafayette, St. Landry, St. Martin, and
Vermillion counties.

(4) Legal Services of North Carolina
in Lexington, N.C,, to serve Bertie,
Martin, Washington, Hertford, Robe-
son, Bladen, Scotland, Burke, Cald-
well, McDowell, Catawba, Randolph,
Rockingham, Davidson, Pender, Lee,
Cherokee, Clay, Macon, Alamance,
Caswell, Columbus, and Brunswick

. counties.

(5) North Alabama Legal Services
Corp. in Birmingham, Ala., to serve
Jefferson County.

Interested persons are hereby invit-
ed to submit written comments or rec-
ommendations concerning the above
applications to the Regional Office of
the Legal Services Corporation at:

Legal Services Corporation, Atlanta Region-
al Office, 615 Peachtree Street NE., 9th
Floor, Atlanta, Ga. 30308.

THOMAS EHRLICH,
President.

[FR Doc. 78-29 Filed 1-3-78; 8:45 am]

[6820-35]
GRANTS AND CONTRACTS
DECEMBER 29, 1977.

The Legal Services Corp. was estab-
lished pursuant to the Legal Services
Corporation Act of 1974, Pub. L. 93-
355, 88 Stat. 378, 42 U.S.C. 2996-29961.
Section 1007(f) provides: “At least 30
days prior to the approval of any
grant application or prior to entering
into a contract or prior to the inili-
ation of any other project, the Corpoé
ration shall announce publicly, an
shall notify the Governor and the
State Bar Association of any State
where legal Assistance will thereby be
initiated, of such grant, contract, OF
project * * ** 3

The Legal Services Corp. hereby a0
nounces publicly that it is consnde{mg
the grant applications submitted by:

FEDERAL REGISTER, VOL. 43, NO. 2—WEDNESDAY, JANUARY 4, 1978




(1) Legal Services Corp. of Iowa in
Des Moines, Iowa 50309, to serve Linn,
Benton, Muscatine, Webster, Boone,
Hamilton, Humboldt, Calhoun,
Wright, Jasper, Story, Cerro Gordo,
Floyd, Butler, Franklin, Hancock, and
Winnebago Counties.

(2) Legal Services Organization of
Indiana, Ine., in Indianapolis, Ind., to
serve Decatur, Jennings, Shelby,
Owen, Greene, Vanderburgh, Posey,
Spencer, Warrick, Gibson and Pike
Counties.

(3) Legal Services Program of North-
ern Indiana Ine., in South Bend, Ind.
46625, to serve Montgomery, Clinton,
Tippecanc, Miami, Cass, White, La-
grange, and Noble Counties.

(4) Central Minnesota Legal Aid So-
clety in Minneapolis, Minn. 55415, to
serve Todd, Morrision, Mille Lacs, and
Wright Counties.

(5) Southern Minnesota Regional
Legal Services in St. Paul, Minn.
3102, to serve Washington, Dakota,
Olmstead, Winona, Rice, Goodhue,
and Wabasha Counties.

(6) Legal Aid Service of Northeas-
tern Minnesota in Duluth, Minn.
55802, to serve Itasca and Carlton
Counties.

Interested persons are hereby invit-
ed to submit written comments or rec-
ommendationis concerning the above
applications to the Regional Office of
the Legal Services Corporation at:
legal Services Corp., Chicago Regional

Office, 310 South Michigan Avenue, 24th

Floor, Chicago, Ill. 60604,

THOMAS EHRLICH,
President.
[FR Doc. 78-30 Filed 1-3-78; 8:45 am]

[6820-35]
GRANTS AND CONTRACTS

DeceMBER 29, 1977.

The Legal Services Corp. was estab-
lished pursuant to the Legal Services
Corporation Act of 1974, Pub. L. 93-
35, 88 Stat. 378, 42 U.S.C. 2996-29961.
Section 1007(f) provides: “At least 30
days prior to the approval of any
Erant application or prior to entering a
tontract or prior to the initiation of
any other project, the Corporation
shall announce publicly, and shall
“OEIIL' the Governor and the State Bar

OCiation of any State where legal
"f&ﬂstan(‘e will thereby be initiated, of
Such grant, contract, or project * * *”
nThe Legal Services Corp. hereby an-
: ;:ncos publicly that it is considering
t (.igrant. applications submitted by:
lr{c) Legal Aid of Chester County,
o West Chester, Pa. 19380, to
rve Chester County.

C(2) Legal Aid Society of Morris
ounty in Morristown, N.J. 07960, to
Serve Morris County.

’:LETEStegi persons are hereby invit-
< 0 Submit written comments or rec-

Mendations concerning the above

NOTICES

applications to the Regional Office of

the Legal Services Corp. at:

Legal Services Corp., Philadelphia Regional
Office, 101 North 33d Street, Suite 115,
Philadelphia, Pa, 19104.

THOMAS EHRLICH,
President.
[FR Doc. 78-31 Filed 1-3-78; 8:45 am]

[6820-35]
GRANTS AND CONTRACTS

DECEMBER 29, 1977.

The Legal Services Corp. was estab-
lished pursuant to the Legal Services
Corporation Act of 1974, Pub. L. 93-
355, 88 Stat. 378, 42 U.S.C. 2996-29961.
Section 1007(f) provides: “At least 30
days prior to the approval of any
grant application or prior to entering
into a contract or prior to the initi-
ation of any other project, the Corpo-
ration shall announce publicly, and
shall notify the Governor and the
State Bar Association of any State
where legal assistance will thereby be
initiated, of such grant, contract, or
project . " e

The Legal Services Corp. hereby an-
nounces publicly that it is considering
the grant applications submitted by:

(1) New Haven Legal Assistance As-
sociation in New Haven, Conn., to
serve the town of Shelton, Conn.

(2) Connecticut Legal Services, Inc.,
in Bridgeport, Conn., to serve, Litch-
field County and towns of Eaton,
Monroe, Fairfield, Stratford and
Trumbull, Conn.

(3) OnBoard Legal Services, Inc., in
New Bedford, Mass., to serve the town
of Brockton and environs.

(4) Merrimack Valley Legal Services
in Lowell, Mass,, to serve the town and
vicinity of Haverhill.

(5) Central Massachusetts Legal Ser-
vices in Worcester, Mass., to serve
Worcester County.

(6) Neighborhood Legal Services,
Inc., in Lynn, Mass.,, to serve the
North Shore in Essex County.

Interested persons are hereby invit-
ed to submit written comments or rec-
ommendations concerning the above
applications to the Regional Office of
the Legal Services Corp. at:

Legal Services Corp., Boston Regional
Office, 84 State Street, Room 520, Boston,
Mass. 02101.

THOMAS EHRLICH,
President.
[FR Doc. 78-32 Filed 1-3-78; 8:45 am)

[6820-41]

NATIONAL COMMISSION ON
ELECTRONIC FUND TRANSFERS
PRIVACY ACY OF 1974
Revocation and Transfer of Systems of Records

Pursuant to the provisions of the
Privacy Act of 1974, Pub. L. 93-579, 5
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U.S.C. 552a, the National Commission
on Electronic Fund Transfers pub-
lished in the FEpERAL REGISTER (42 FR
1317) notice of the existence of the
following system of records subject to
the Privacy Act: NCEFT-1, Payroll
Records; NCEFT-2, General Financial
Records; NCEFT-3, General Informal
Personnel Files. The Commission will
terminate operations on December 217,
1977, and the above system of records
is revoked as of that date.

Following is a summary of the dispo-
sition of the Commission’s system of
records, subsequent to the termination
date:

Payroll Records, NCEFT-1

To be retained by General Services
Administration, Region 3, Washing-
ton, D.C. for use in concluding admin-
istrative operations of the National
Commission on Electronic Fund
Transfers as part of the GSA system
of records, Manpower and Payroll Sta-
tistics.

General Financial Records, NCEFT-2

To be retained by General Services
Administration, Central Office, Wash-
ington, D.C. for use in concluding ad-
ministrative operations of the Nation-
al Commission on Electronic Fund
Transfers.

General Informal Personnel Files,
NCEFT-3
To be destroyed or returned to em-
ployees upon their request.
JOHN B. BENTON,
Executive Director.
DECEMEER 16, 1977.
[FR Doc. 78-7 Filed 1-3-78; 8:45 am]

[7590-01]

NUCLEAR REGULATORY
COMMISSION
[Docket No. STN 50-484]

NORTHERN STATES POWER CO, OF
MINNESOTA, ET AL

Issuance of Construction Permit

Notice is hereby given that, pursu-
ant to the Partial Initial Decision,
dated May 3, 1977, and the Initial De-
cision, dated December 23, 1977, of the
Atomic Safety and Licensing Board,
the Nuclear Regulatory Commission
(the Commission) has issued Construe-
tion Permit No. CPPR-157 to the
Northern States Power Co. of Minne-
sota, Northern States Power Co. of
Wisconsin, Cooperative Power Associ-
ation, Dairyland Power Cooperative,
and Lake Superior District Power Co.
for construction of a pressurized water
nuclear reactor at the applicants’ site
in Dunn County, Wis. The proposed
reactor, known as the Tyrone Energy
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Park, Unit No. 1 is designed for a rated
power of 3,411 megawatts thermal
with a net electric output of 1,150
megawatts.

The Partial Initial Decision and the
Initial Decision are subject to review
by the Atomic Safety and Licensing
Appeal Board prior to their becoming
final. Any decision or action taken by
the Atomic Safety and Licensing
Appeal Board in connection with these
decisions may be reviewed by the Com-
mission.

The Commission has made appropri-
ate findings as required by the Atomic
Energy Act of 1954, as amended (the
Act), and the Commission’s rules and
regulations in 10 CFR Chapter I,
which are set forth in the construction
permit. The application for the con-
struction permit complies with the
standards and requirements of the Act
and the Commission’s rules and regu-
lations.

The construction permit is effective
as of its date of issuance. The earliest
date for the completion of the facility
is April 1, 1983, and the latest date for
completion is October 1, 1985. The
permit shall expire on the latest date
for completion of the facility.

A copy of (1) the Partial Initial Deci-
sion, dated May 3, 1977; (2) the Initial
Decision, dated December 23, 1977; (3)
Construction Permit No. CPPR-157;
(4) the report of the Advisory Commit-
tee on Reactor Safeguards, dated De-
cember 11, 1975; (5) the Office of Nu-
clear Reactor Regulation’s Safety
Evaluation Report, dated October 31,
19'75 and Supplement Nos. 1, 2, and 3,
thereto, dated July 19, 1976, Septem-
ber 14, 1976 and December 1, 19786, re-
spectively; (6) the Preliminary Safety
Analysis Report and amendments
thereto; (7) the applicants’ Environ-
mental Report, dated April 30, 1974;
(8) the Draft Environmental State-
ment, dated June 1976; and (9) the
Final Environmental Statement, dated
April 1977, are available for public in-
spection at the Commission’s Public
Document Room at 1717 H Street
NW., Washington, D.C. 20555, and at
the University of Wisconsin, Stout Li-
brary, Menomonie, Wis. 54751. A copy
of the construction permit may be ob-
tained upon request addressed to the
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555, Attention: Di-
rector, Division of Project Manage-
ment.

Copies of the Safety Evaluation
Report (Document No. NUREG-75/
102) and Supplement Nos. 1, 2, and 3
(Document No. NUREG-0092), and
the Final Environmental Statement
(Document No. NUREG-0226) may be
purchased, at current rates, from the
National Technical Information Ser-
vice, Springfield, Va. 22161.

Dated at Bethesda, Md., this 27th
day of December 19717.

NOTICES

For the Nuclear Regulatory Com-
mission.
OLAN D. PARR,
Chief, Light Water Reactors
Branch No. 3, Division of Pro-
ject Management.

[FR Doc. 78-14 Filed 1-3-78; 8:45 am]

[7590-01]
[Docket No. 50-2161

~ POLYTECHNIC INSTITUTE OF NEW YORK
Order Terminating Facility License

By application dated July 1, 1977, as
supplemented August 5, 1977, the
Polytechnic Institute of New York
(the licensee) requested authorization
to terminate Facility License No. R-
107 for the AGN 201M Reactor (the
facility), a research reactor located in
University Heights, Bronx, N.Y. A
*“Notice of Proposed Issuance of Order
Authorizing Termination of Facility
License’” was published in the FEDERAL
REGISTER on November 17, 1977 (42 FR
59436). No request for a hearing or pe-
tition for leave to intervene was filed
following notice of the proposed
action.

The Commission has found that the
facility has been dismantled and de-
contaminated, and that satisfactory
disposition has been made of the com-
ponent parts and fuel in accordance
with the Commission’s regulations in
10 CFR Chapter I, and in a manner
not inimical to the common defense
and security or to the health and
safety of the public. The facility was
dismantled pursuant to the Commis-
sion’s Order dated September 29, 1976
(41 FR 44765, October 12, 1976).

The facility area has been inspected
by the Commission’s Office of Inspec-
tion and Enforcement and radiation
surveys confirm that radiation levels
meet the values defined in the decom-
missioning plan, and the area is avail-
able for unrestricted access.

Therefore, pursuant to the applica-
tion by the Polytechnic Institute of
New York, Facility License No. R-107
is hereby terminated as of the date of
this Order.

For further details with respect to
this action, see (1) application for au-
thorization to terminate facility li-
cense dated July 1, 1977, as supple-
mented August 5, 1977, (2) the Com-
mission’s Order Authorizing Dismant-
ing of Facility dated September 29,
1976, and (3) the Commission’s related
Safety Evaluation. Each of these items
is available for public inspection at the
Commission’s Public Document Room,
1717 H Street NW., Washington, D.C.
A copy of items (2) and (3) may be ob-
tained upon request addressed to the
U.S. Nuclear Regulatory Commission,
Washington, D.C., 20555, Attention:
Director, Division of Operating Reac-
tors.

Dated at Bethesda, Maryland, this
21st day of December 1977.

For the Nuclear Regulatory Com-
mission.
KARL R. GOLLER,
Assistant Director for Operaling
Reactors, Division of Operal-
ing Reactors.

[FR Doc. 78-15 Filed 1-3-78; 8:45 am]

[7590-01]
[Docket No. 50-272)

PUBLIC SERVICE ELECTRIC AND GAS CO,, ET
AL

Issuonce of Amendment to Facility Operating
License

The U.S. Nuclear Regulatory Com-
mission (the Commission) has issued
Amendment No. 9 to Facility Operat-
ing License No. DPR-T0, issued to
Public Service Electric and Gas Co,
Philadelphia Electric Co., Delmarva
Power and Light Co. and Atlantic City
Electric Co. (the licensees), which re-
vised the operating license for Salem
Nuclear Generating Station, Unit No.
1 (the facility) located in Salem
County, N.J. The amendment is effec-
tive as of its date of issuance.

The amendment will (1) revise the
section dealing with routine reports
and reportable occurrences to be con-
sistent with a recent change to Com-
mission guidance, (2) change the fitle
of one member of the Nuclear Review
Board and designate a different Vice
Chairman in order to maintain the
same professional gualifications of the
Board as originally reviewed and ap-
proved by the Commission, (3) revise
the pressurizer heatup rate to be cor-
sistent with désign limits, and (4)
make certain editorial corrections 10
rectify errors contained in the Specifi-
cations as originally issued with DPR-
70.

The applications for the amendment
comply with the standards and re
quirements of the Atomic Energy Act
of 1954, as amended (the Act), and the
Commission’s rules and regulations.
The Commission has made approprl
ate findings as required by the Act and
the Commission’s rules and reguls
tions in 10 CFR Chapter I, which are
set forth in the license amendmenk
Prior public notice of this amendment
was not required since the amendment
does not involve a significant haza
consideration. od

The Commission has determin :
that the issuance of this amendmen
will not result in any significant e“"['
ronmental impact and that pursua’
to 10 CFR 51.5(d)(4) an environmen=v
impact statement or negative decla:;
tion and environmental impact o
praisal need not be prepared in cgd_
nection with issuance of this 8meé
ment.
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For further details with respect to
this action, see (1) the applications for
amendment dated October 19, Septem-
ber 20, September 26, October 7, Octo-
ver 28, November 17, and November
17, 1977, (2) Amendment No. 9 to Li-
cense No. DPR-70 and (3) the Com-
mission’s related Safety Evaluation.
All of these items are available for
public inspection at the Commission's
Public Document Room, 1717 H Street
NW., Washington, D.C. and at the
Salem Free Public Library, 112 West
Broadway, Salem, N.J. A copy of items
(2) and (3) may be obtained upon re-
quest addressed to the U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, Attention: Director, Divi-
sion of Operating Reactors.

Dated at Bethesda, Md., this 27th
day of December 1977.

For the Nuclear Regulatory Com-
mission.
Davip M. VERRELLI,
Acting Chief, Operating Reac-
tors Branch No. 3, Division of
Operating Reactors.

(FR Doc. 78-16 Filed 1-3-78; 8:45 am}

[7590-01]
RISK ASSESSMENT REVIEW GROUP
Extension of Termination Date

In accordance with sections 9 and 14
of Pub, L. 92-463 (Federal Advisory
Committee Act), notice is given that
the Nuclear Regulatory Commission
hajs determined that extension of the
Risk Assessment Review Group for
the period January 1, 1978 through
July 1, 1978, is necessary and in the
public interest. An appropriate amend-
ment to the charter for this committee
:x?;, gfe? filed in accordance with sec-
. (W) N

Dated: December 30, 1977.

Jony C. HOYLE,
Advisory Committee
Management Officer.

{FR Doc. 78-107 Filed 12-30-77; 3:01 pm]

(8010-01]

SECURITIES AND EXCHANGE
COMMISSION
[Release No. 10073; 811-2164]

EPOCH RESOURCES FUND, INC.

Order Declaring That € y Has C
Be and Investment Company

DEecEMEBER 27, 1977.

Notice is hereby given that Epoch
?sources Fund, Inc. (“Epoch”), regis-
Acrted iunder the Investment Company
Iiedo 1940 (the “Act”), as a diversi-
mer{t Oben-end, management invest-

il tompany, filed an application on

14, 1977, and amendments there-

d To

NOTICES

to on July 1, 1977, and July 14, 1977,
for an order of the Commission, pursu-
ant to section 8(f) of the Act, declaring
that Epoch has ceased to be an invest-
ment company as defined in the Act.
All interested persons are referred to
the application on file with the Com-
mission for a statement of the repre-
sentations contained therein, which
are summarized below.

The application states that Epoch
was incorporated under the laws of
Maryland on January 11, 1971, and
has been registered under the Act
since 1971. Epoch states that it has
never been successful in selling a sig-
nificant number of its shares; that its
total net assets have never exceeded
one million dollars; that it has never
had more than 150 shareholders at
any one time; and that, as of Decem-
ber 31, 1978, it had only 26 sharehold-
ers and total net assets of $137,117. It
represents that as of March 31, 1977, it
had no shareholders and no net assets,
all of its shareholders having voluntar-
ily redeemed their shares prior to that
date. According to the application, on
March 7, 1977, Epoch’s Board of Direc-
tors authorized it to file for dissolu-
tion under Maryland law. Epoch states
that it does not have any current oper-
ations and has no plans or intentions
to continue as either an investment
company or a corporation, and that as
of July 1, 1977, it does not have any
debts or liabilities outstanding.

Section 8(f) of the Act provides, in
part, that when the Commission upon
application, finds that a registered in-
vestment company has ceased to be an
investment company, it shall so de-
clare by order and, upon the taking
effect of such order, the registration
of such company shall cease to be in
effect.

Notice is further given that any in-
terested person may, not later than
January 20, 1978, at 5:30 p.m., submit
to the Commission in writing a request
for a hearing on the matter accompa-
nied by a statement as to the nature of
his interest, the reason for such re-
quest, and the issues, if any, of fact or
law proposed to be controverted, or he
may request that he be notified if the
Commission shall order a hearing
thereon. Any such communication
should be addressed: Secretary, Securi-
ties and Exchange Commission, Wash-
ington, D.C. 20549. A copy of such re-
quest shall be served personally or by
mail upon Applicant at the address
stated above. Proof of such service (by
affidavit or, in the case of an attorney-
at-law, by certificate), shall be filed
contemporaneously with the request.
As provided by Rule 0-5 of the rules
and regulations promulgated under
the Act, an order disposing of the ap-
plication will be issued as of course fol-
lowing said date unless the Commis-
sion thereafter orders a hearing upon
request or upon the Commission’s own
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motion. Persons who request a hear-
ing, or advice as to whether a hearing
is ordered, will receive any notices and
orders issued in this matter, including
the date of the hearing (if ordered),
and any postponements thereof.

For the Commission, by the Division
of Investment Management, pursuant
to delegated authority.

GEORGE A. FITZSIMMONS,
Secretary.

SHirLEY E. HoLLs,
Assistint Secretary.

[FR Doc. 78-27 Filed 1-3-78; 8:45 am]

[8010-01]
GEARHART-OWEN INDUSTRIES, INC.

Application to Withdrow from Listing and
Registration

DECEMBER 22, 1977.

In the matter of Gearhart-Owen In-
dustries, Inc., Common Stock, $0.50
Par Value, File No. 1-4975, Securities
Exchange Act of 9134 Section 12(d).

The above named issuer has filed an
application with the Securities and
Exchange Commission, pursuant to
Section 12(d) of the Securities Ex-
change Act of 1934 and Rule 12d2-2(d)
promulgated thereunder, to withdraw
the specified security from listing and
registration on the American Stock
Exchange, Inc. (*Amex").

The reasons alleged in the applica-
tion for withdrawing this security
from listing and registration include
the following:

The common stock of Gearhart-
Owen Industries, Inc. has been listed
for trading on the Amex since Novem-
ber 30, 1964. On October 5, 1976 the
stock was also listed for trading on the
New York Stock Exchange, Inc.
(“NYSE"). The Company does not see
any particular advantage in the dual
listing of its stock, inasmuch as trad-
ing of such stock on the Amex has
dwindled to a nominal amount, and be-
lieves that continued dual trading
would no longer serve the purpose of
stimulating competition among the
market makers of such stock.

This application relates solely to the
withdrawal from listing and registra-
tion on the Amex and shall have no
effect upon the continued listing of
such common stock on the NYSE.

Any interested person may, on or
before January 20, 1978, submit by
letter to the Secretary of the Securi-
ties and Exchange Commission, Wash-
ington, D.C. 20549, facts bearing upon
whether the application has been
made in accordance with the rules of
the Exchange and what terms, if any,
should be imposed by the Commission
for the protection of investors. The
Commission will, on the basis of the
application any any other information
submitted to it, issue an order grant-
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ing the application after the date men-
tioned above, unless the Commission
determines to order a hearing on the
matter.

For the Commission, by the Division
of Market Regulation, pursuant to del-
egated authority.

GEORGE A. FITZSIMMONS,
Secrelary,

[FR Doc. 78-5 Filed 1-3-178; 8:45 am]

[8010-01]

[Release No. 14308; SR-MSE-77-39]
MIDWEST STOCK EXCHANGE, INC.
Order Approving Proposed Rule Change

DECEMBER 23, 1977.

On October 27, 1977, the Midwest
Stock Exchange, Inc,, filed with the
Commission, pursuant to section 19(b)
of the Securities Exchange Act of 1934
(the “Act"”), as amended by the Securi-
ties Acts Amendments of 1975, and
Rule 19b-4 thereunder, copies of a
proposed rule change. The rule change
would establish uniformity among the
exchanges which provide markets for
standardized listed options with- re-
spect to the application of the restrict-
ed options rule to dually listed ex-
change traded options. By this propos-
al an option would be restricted on
that exchange only when such option
would meet the criteria for restriction
on all exchanges where a transaction
has occurred with respect to such
option on the previous day.

Notice of the proposed rule change
together with the terms of substance
of the proposed rule change was given
by publication of a Commission Re-
lease (Securities Exchange Act Re-
lease No. 14160 (November 10, 1977)),
and by publication in the FEDERAL
RecisTer (42 FR 59577 (November 18,
197,

The Commission finds that the pro-
posed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder ap-
plicable to registered national securi-
ties exchanges, and in particular, the
requirements of section 6 and the
rules and regulations thereunder,

It is therefore ordered, pursuant to
section 19(b)(2) of the Act, That the
proposed rule change filed with the
Commission on October 27, 1977, be,
and it hereby is, approved.

For the Commission by the Division
of Market Regulation, pursuant to del-
egated authority.

GEORGE A. FITZSIMMONS,
Secretary.

SHirLEY E. HoLLIs,
Assistant Secretary.

[FR Doc. 78-28 Filed 1-3-78; 8:45 am]

NOTICES
[8010-01]
[Release No, 34-14271; File No. SR-NYSE-
77-36]

NEW YORK STOCK EXCHANGE, INC.
Proposed Rule Chaonge

Pursuant to section 19(b)1) of the
Securities Exchange Act of 1934, 15
U.S.C. 78(b)(1), as amended by Pub. L.
No. 94-29, 16 (June 4, 1975), notice is
hereby given that on November 30,
1977, the above mentioned self-regula-
tory organization filed with the Secu-
rities and Exchange Commission a
proposed rule change as follows:

TEXT OF PROPOSED RULE CHANGE

The text of the proposed amend-
ment to the Constitution of the Ex-
change is attached as Exhibit 1-A. The
text of proposed new Rule 475 and re-
scissions are attached as Exhibit 1-B.

PROCEDURE OF SELF-REGULATORY
ORGANIZATIONS

The Board of Directors of the New
York Stock Exchange at its October 6,
1977 meeting, approved the proposed
rule amendments and rescissions. The
membership approved the proposed
amendment to the Constitution of the
Exchange by vote on November 9,
1977. No further Board action or ac-
tions by the membership of the Ex-
change is required.

NYSE's STaTED PURPOSE OF PROPOSED
RULE CHANGE

(a) The primary purpose of the pro-
posed changes is to conform the Ex-
change Constitution and rules with
the Securities Acts Amendments of
1975, sections 6(d)(2) and (3). Basical-
ly, new Rule 475 is a restatement of
the language of sections 6(d)(2) and
(3) of the Exchange Act. The provi-
sions proposed for deletion are either
redundant or inconsistent with the
proposed new Rule.

(b) As stated above, Rule 475(a) re-
flects essentially the language set
forth in 6(d)(2) of the Securities’ Acts
Amendments of 1975. The Act estab-
lishes a mandatory due process re-
quirement, repeated herein, as a safe-
guard concerning those rules which
permit the Exchange to act summarily
in matters involving its members and
non-members.

(¢) Rule 475(b) is subdivided into
three sections which consolidates and
otherwise revises Section 16 of Article
X1V and Exchange Rule 345(d). Sec-
tion (b) provides for summary proce-
dures (viz., suspensions and limita-
tions) that the Exchange may take: (i)
due to disciplinary action imposed by
other self-regulatory organizations on
members and other persons; (ii) as a
result of financial or operating diffi-
culty of a member or member organi-
zation; (iii) in limiting or prohibiting

persons with respect to access to Ex.
change services if either subsections
(i) or (ii) above are applicable or, if
such person is not & member or
member organization, if he fails to
meet the prerequisites for such access
and cannct be permitted to have such
access with safety to investors, credi-
tors, members, member organizations
or the Exchange. This section further
provides an opportunity for a hearing
for any person aggrieved by such sum-
mary action.

(d) Subsection (¢) through (h) of
proposed Rule 475 restate, with some
modification, the provisions currently
embodied in Article XI1II, establishing
and clarifying the rights and jurisdic-
tional limitations with respect to mem-
bers and other associated persons, that
necessarily arise subsequent to the im-
position of any summary suspension.

However, it is to be noted that para-
graph (d) provides that in the eventa
member is suspended and not reinstat-
ed within one year, the membership
shall be disposed of by the Board,
unless the Board has extended the
time for settlement. This assures the
Exchange that the prescribed number
of memberships shall remain viable
and active.

(e) The question of due process was
a maior concern of the SEC when it
formulated the Securities Acts Amend-
ments of 1975. Proposed new Rule 475
reflects the mandatory due process re-
quirements of the Amendments. Thus,
all current constitutional and rule pro-
visions which are either inconsistent
or redundant when compared with
this proposal should be deleted. Ac-
cordingly, seetions 1 and 2 of Article
X111 should be rescinded since they do
not conform to the procedural require-
ments of the Act, Subsection (b) of the
proposed Rule consolidates and other:
wise revises Section 16 of Article XIV
and Exchange Rule 345(d).

NYSE's Staten BAsis UNDER THE ACT
FOR PROPOSED RULE CHANGE

() The Exchange has the express
authority and responsibility, undgr
sections 6(d) (2) and (3) of the ;9:_5
Amendments, to prohibit or limil
access by members or non-members W0
Exchange or member services, and 0
summarily suspend or limit or prohibit
a member or non-member from such
services, i.e., to do exactly what is pro-
vided for under the proposed herein.

Section 6(d)(2) of the 1975 Amend-
ments, in brief, requires notice, a hea;
ing, maintenance of a record, &b
preparation of a specific st»al'e‘mer'll
supporting any regulatory action, o
any proceeding by a national securities
exchange to determine whether 2
person shall be denied membersr'x'ix;;
barred from becoming associated uu.d
a member, or prohibited or .hmite.
with respect to access to services or
fered by the Exchange or a membe
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thereof. This section corresponds to
new Rule 475(a).

Section 6(dX3) of the 1975 Amend-
ments provides for summary action by
a national securities exchange in situa-
tions involving:

(a) a member or person associated
with a member who has been and is
expelled or suspended from any seif-
regulatory organization, or barred or
suspended from being associated with
a member of any self-regulatory orga-
nization;

(b) a member who is in such finan-
cial or operating difficulty such as to
Jpose a problem of safety to investors,
creditors, other members, or ex-
changes,

(c) any person with respect to access
to services offered by the Exchange if
above paragraph (a) or (b) is applica-
ble to such person or if such person
does not meet the prerequisites of
access and cannot be permitted such
access with safety to investors, credi-
tors, members, member organizations
or the Exchange,

Any person aggrieved by any such
summary action shall promptly be af-
forded an opportunity for an Ex-
change hearing as set forth in para-
graph 6(d) (1) or (2).

(ii) Paragraph 475(a) states that,
except as provided for in summary
proceedings, the Exchange shall not
prohibit or limit any person with re-
spect Lo access to services offered by
the Exchange or any member or
member organization, without first
giving such person notice and an op-
portunity to be heard on the specific
grounds for the Exchange’s proposed
prohibition or limitation. A record is
1o be kept of such proceedings and any
adverse determination is to be sup-
ported by a statement setting forth
the specific grounds for the prohibi-
tion or limitation.

{iii) Not applicable.

(iv) Not applicable.

(V) Except for the stated conditions
I summary proceedings, the Ex-
change's authority to prohibit or limit
access by any person to services of-
fered by the Exchange or members
fannot be effected unless such person
5 afforded due process by the Ex-
‘hange. The right to a hearing follow-
g Exchange Summary Proceedings is
450 provided for in new Rule 475.
These procedures were discussed in
detail above.
mSuc‘h broceedings are consistent with
: ¢ Exchange’s obligation to promote
i“s‘ and equitable principles of trade;

0 the removal of impediments to and
:re]rfect:on of the mechanism of a free
= d open market and a national
0}3‘”‘?& system, and for the protection
‘l’mestors and of the public interest.
0 In accordance with the provi-
pers Of the within proposal, any
: 'Son subject to & Summary Proceed-
"8 s afforded an opportunity for a

NOTICES

prompt hearing. Therefore, although
the Exchange can act expeditiously
under its summary proceeding's au-
thority, the due process requirements
imposed by the 1975 amendments
assure any such aggrieved person of a
quick hearing.

(vil) The proposed rule changes
carry out the purposes of Section 6(d)
of the Act by providing for a fair pro-
cedure for limiting or denying access
to services offered by the Exchange or
any member, including ample notice of
any action and a hearing. Should the
Exchange take summary action, the
aggrieved party is afforded an oppor-
tunity for a prompt hearing.

The within proposal conforms to
Section 6(d) of the Act in all respects.

(viii) Not applicable,

CoMMENTS RECEIVED FROM MEMBERS,
PARTICIPANTS OR OTHERS ON PRO-
POSED RULE CHANGES

Comments were not solicited on this
proposal.

NYSE'S STATEMENT ON BURDEN ON
COMPETITION

This proposal will not impose any
burden on competition.

By February 8, 1978, or within such
longer period (i) as the Commission
may designate up to 90 days of such
date if it finds such longer period to be
appropriate and publishes its reasons
for so finding or (ii) as to which the
above-mentioned self-regulatory orga-
nization consents, the Commission
will:

(A) by order approve such proposed
rule changes, or

(B) institute proceedings to deter-
mine whether the propesed rule
change should be disapproved.

Interested persons are invited to
submit written data, views and argu-
ments concerning the foregoing. Per-
sons desiring to make written submis-
sions should file 6 copies thereof with
the Secretary of the Commission, Se-
curities and Exchange Commission,
Washington, D.C. 20549. Copies of the
flling with respect to the foregoing
and all written submissions will be
available for inspection in the Public
Reference Room, 1100 L Street NW.,
Washington, D.C. Copies of such filing
will also be available for inspection at
the principal office of the above-men-
tioned self-regulatory organization. All
submissions should refer to the file
number referenced in the caption
above and should be submitted on or
before January 25, 1978.

For the Commission by the Division
of Market Regulation, pursuant to del-
egated authority.

Dated: December 14, 1977.

GEORGE FITZSIMMONS,
Secretary.
Words in CAPS pending SEC ap-
proval,
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ExHisir 1-A

[ARTICLE XIII-INSOLVENT
MEMBERS-SUSPENSION-
REINSTATEMENT]

11601 Notice from Member-Suspension

Sec. 1. A member who fails to perform his
contracts, or is insolvent, shall immediately
inform the Secretary of the Exchange in
writing that he is unable to meet his en-
gagements and prompt notice thereof shall
be given to the Exchange. Such member
shall thereby become suspended from mem-
bership until he has been reinstated as pro-
vided in Section 5 of this Article [11605),

Suspension for insolvency on declaration

A member or allied member who is a gen-
eral partner In a member firm or a
MEMBER OR ALLIED MEMBER in a
member corporation, which firm or corpora-
tion fails to perform its contracts, or is in-
solvent, or is in such financial or operating
condition that it cannot be permitted to
continue in business with safety to its credi-
tors or the Exchange, shall immediately
inform the Secretary of the Exchange in
writing of such fact and prompt notice
thereof shall be given to the Exchange.
Such member firm or member corporation
shall thereby become suspended as a
member firm or as a member corporation
and every member or allied member who is
a general partner in SUCH MEMBER
FIRM AND EVERY MEMBER OR
ALLIED MEMBER IN SUCH MEMBER
CORPORATION shall thereby become sus-
pended from membership or allied member-
ship, until reinstated as provided in Section
5 of this Article (116051,

11602 Notice from Exchange-Suspension

Sec, 2, Whenever it shall appear to the
Chairman of the Board that a member has
falled to meet his engagements, or is insol-
vent, or the Chairman of the Board has
been advised by the Board of Directors of
the Exchange that such member is in such
financial or operating condition that he
cannot be permitted to continue in business
with safety to his creditors or the Ex-
change, prompt notice thereof shall be
given to the Exchange. Such member shall
thereby become suspended from member-
ship until he has been reinstated as pro-
vided in Section 5 of this Article [§1605].

Suspension by Exchange for insolvency

Whenver it shall appear to the Chairman
of the Board that a member firm or member
corporation has falled to meet its engage-
ments, or is Insolvent, or the Chairman of
the Board has been advised by the board of
Directors of the Exchange that such
member firm or member corporation is in
such financial or operating condition that it
cannot be permitted to continue in business
with safety to its creditors or the Exchange,
prompt notice thereof shall be given to the
Exchange. Such member firm or member
corporation shall thereby become suspended
as a member firm or as a member corpora-
tion and every member or allied member
who is a general partner IN S8UCH
MEMBER FIRM AND EVERY MEMBER
OR ALLIED MEMBER IN SUCH
MEMBER CORPORATION SHALL there-
by become suspended from membership or
allied membership, until reinstated as pro-
vided in Section 5 of this Article.

11603 Investigation of Insolvency

Sec. 3. Every member and allied member
suspended under the provisions of this Arti-
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cle shall at the request of the Board of Di-
rectors or any committee authorized there-
by submit to the Board or any such commit-
tee his books and papers or the books and
papers of his firm or of any employee there-
of or the books and papers of the member
corporation in which he is AN OFFICER or
of any employee thereof and furnish infor-
mation to and appear and testify before or
cause any such employee to appear and tes-
tify before the Board or any such commit-
tee.

Y1604 Time Limit for Reinstatement

Sec. 4. If the Board of Directors deter-
mines, after not less than 10 days notice to a
member DESCRIBED IN SECTION 1(A)
OF ARTICLE IX WHO IS suspended under
the provisions of this Article, that the pro-
tection of the persons, firms and corpora-
tions entitied to make claim against the pro-
ceeds of the transfer of the membership
under Section 3 of Article XI or of the
creditors of the member firm or member
corporation in which such member is or was
last a general partner or AN OFFICER, re-
quires the transfer of the membership of
such member, such membership may be dis-
posed of by the Board of Directors.

In any case, if SUCH member suspended
under the provisions of this Article is not re-
instated as provided in Section 5 of this Ar-
ticle within one year from the time of his
suspension, or within such further time as
the Board of Directors may grant, his mem-
bership shall be disposed of by the Board of
Directors.

Extension of Time

The Board of Directors may, by the affir-
mative vote of a majority of the Directors
then in office, extend the time of settlement
for periods not exceeding one year each.

11605 Reinstatement of Insolvent
Member-Vote Required

Sec. 5. A member, allied member, member
firm or member corporation suspended
under the provisions of this Article may, at
any time, be reinstated by the Board of Di-
rectors.

1 1608 Disciplinary Measures During Sus-
pension for Insolvency

Sec. 6, A member, allied member, or
member organization suspended under the
provisions of this Article may be proceeded
against for any offense committed by him
or it either before or after his or its suspen-
sion in all respects as if he or it were not
under such suspension.

f 1607 Rights of Member Suspended for
Insolvency

SBec. 7. A member suspended under the
provisions of this Article shall be deprived
during thé term of his suspension of all
rights and privileges of membership. His
suspension shall create a vacancy in any
office or position held by him. No such sus-
pension shall operate to bar or affect the
payments provided for by Article XVTI in the
event of the death of the suspended
member. The suspension of an allied
member urnider the provisions of this Article
shall create a vacancy in any office or posi-
tion held by him.

NOTICES

ARTICLE XIV—Ezpulsion and Suspension
Jrom Membership or from Allied Member-
ship—Disciplinary Proceedings

Suspension or Expulsion After Action
Taken by Other Exchange or Association

Sec. 16. Whenever a person who Is a
member or allied member is suspended or
expeiled from any other securities exchange
or any national securities association, or is
suspended or barred from being associated
with any member of such exchange or asso-
ciation, or is suspended or barred by any
governmental securities agency from deal-
ing in securities or being associated with
any broker or dealer in securities, the Board
of Directors may, in view of such suspen-
sion, expulsion or bar, suspend or expel
such person as a member or allied member
of the Exchange, but no such suspension
imposed by the Board shall commence
before or expire after the suspension im-
posed by such other exchange, association
or agency, and no such expulsion shall be
imposed by the Board unless such person
has been expelled or barred by such other
exchange, association or agency. Nothing in
this Section shall preclude any proceeding
against any member or allied member under
any other Section of this Article.

Member Organizations

Whenever a member organization is sus-
pended or expelled from any other securi-
ties exchange or any national securities as-
sociation, or is suspended or barred by any
governmental securities agency from deal-
ing in securities, the Board of Directors
may, in view of such suspension, expulsion
or bar, suspend or expel such member orga-
nization, but no such suspension imposed by
the Board shall commence before or expire
after the suspension imposed by such other
exchange, association or agency, and no
such expulsion shall be imposed by the
Board unless such member organization has
been expelled or barred by such other ex-
change, association or agency. Nothing in
this Section shall preclude any proceeding
against any member organization under any
other Section of this Article.

Procedure

In any proceeding under this Section, the
method of procedure required by the fifth
paragraph of Section 14 of this Article shall
not apply but the accused shall be given not
less than ten days notice in writing that the
Board will determine whether or not to sus-
pend or expel the accused, as the case may
be, as provided in this Section. The accused
member or allied member, or any represen-
tative of an accused member firm or
member corporation (who shall be a general
partner of such firm or a holder of voting
stock of such corporation) shall be afforded
an opportunity to explain why it would be
inappropriate for the Board to accept the
finding of the other exchange, association
or agency or to suspend or expel the ac-
cused, notwithstanding fhe suspension, ex-
pulsion or bar by such other exchange, 2sso-
ciation or agency. In the event that the
Board determines not to accept the finding
of guilt by the other exchange, association
or agency, the Board may order a proceed-
ing under any other Section of this Article.
In the event that the accused falls or re-
fuses to appear, the Board may nevertheless
determine the matter and suspend or expel
the accused as provided in this Section. A
written notice of the result shall be served
upen the accused in the manner provided by
Section 14 of this Article. The findings of
the Board shall be final and conclusive.]

Exuisir 1-B
[Rule 345(d)

Employees—Registration, Approval,
Records, Discipline

(d) Whenever a person who Is a registered
or non-registered employee is suspended or
expelied from any other securities exchange
or any national securities association, or is
suspended or barred from being associated
with any member of such exchange or asso-
ciation, or is suspended or barred by any
governmental securities agency from deal-
ing in securities or being associated with
any broker or dealer in securities, the Board
of Directors may, in view of such suspen.
sion, expulsion or bar, suspend, expe! or bar
such person as a registered or non-regis-
tered employee of a member, or member or-
ganization corporation of the Exchange, but
no such suspension imposed by the Board
shall commence before or expire after the
suspension imposed by such other Ex-
change, association or agency, and no such
expulsion or bar shall be imposed by the
Board unless such person has been expelled
or barred by such other exchange, associ-
ation or agency. Nothing in this subsection
(d) of Rule 345 shall preclude any proceed-
ing against any registered or non-registered
employee under any other subsection of this
Rule.

In any proceeding under this subsection
(d) of Rule 345, the method of procedure re-
quired by subsection (¢)(2) of Rule 345 shall
not apply, but the accused shall be given
not less than ten days notice in writing that
the Board will determine whether or not to
suspend, expel, or bar the accused, as the
case may be, as provided in this subsection.
The accused registered or non-registered
employee shall be afforded an opportunity
to explain why it would be inappropriate for
the Board to accept the finding of the other
exchange, association or agency or to Sus-
pend, expel, or bar the accused notwith-
standing the suspension, expulsion or bar by
such other exchange, association or agency.

In the event that the Board determines
not to accept the finding of guilt by the
other exchange, assoclation or agency, the
Board may order a proceeding under any
other provision of Rule 345. In the event
that the accused fails or refuses to appearn,
the Board may nevertheless determine the
matter and suspend, expel or bar the ac
cused as provided in this subsection. A writ-
ten notice of the result shall be served upon
the accused in the manner provided by sub
section (e)X2) of this Rule. The findings of
the Board shall be final and conclusive.]
Proposed New Rule 475
PROHIBITION OR LIMITATION WITH
RESPECT TO ACCESS T SERVICES OF
FERED BY THE EXCHANGE U‘"q
MEMBER OR MEMBER ORGANIZA:
TION—SUMMARY PROCEEDINGS

(a) Ezcept as provided in subsection (0) o/
this Rule, the Exchange shall not prohibit or
limit eny person with respect to access 10,
services offered by the Exchange or u;,
member or member organization there "h
unless the Exchange shall have notijied S“Cn
person and. shall have given such Person o7
opportunity to be heard upon the specls
prounds for such prohibition or!
The Exchange shall keep o record )
ceeding pursuant to this Rule. Any ¢
nation by the Exchange to prohibit o7
any person with respect to access o s¢ o
offered by the Exchange or a memder
member organization thereof shall be SuP
ported by a statement setting forth the spe

jelermi-
nil
rrices
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cific grounds on which the prohibition or
limitation is based.

(b) The Exchenge may summarily—

(i) suspend a member, member organiza-
tion, allied member, approved person, or
registered or non-registered employee of a
member or member organization who has
been and is expelled or suspended from any
other self-regulalory organization, as de-
fined in Section 3(aX26) of the Securilies
Exchange Act of 1934, or barred or suspend-
ed from being associated with a member or
any such self-regulalory organizalion pro-
vided, however, that eny such summary sus-
pension imposed by the Exchange shall not
exceed the termination of the suspension im-
posed by such other self-regulatory organiza-
tion on such member, member organization,
allied member, approved person, Or regis-
lered or non-registered employee;

(ii) suspend @ member or member organi-
zetion who is in such financial or operating
difficulty that the Exchange determines and
so nolifies the Securities and Ezxchange
Commission that the member or member or-
ganization cannot be permitted to continue
to do business as @ member or member orga-
nization with safely to investors, creditors,
other members or member organizations, or
the Exchange;

(iti) limit or prohibit any person with re-
spect to access lo services offered by the Ex-
change if subparagraph (i) or (ii) of this
subsection is applicable to such person or,
in the case of @ person who is not a member
or member organization, if the Exchange de-
lermines that such person does not meet the
qualification requirements or other prereq-
uisifes for such access and such person
cennot be permiiled to continue o have
such access with safety to investors, credi-
tors, members, member organizations, or the
Exchange.

Any person aggrieved by any such summary
action shall be promptly offered an opportu-
nity for @ hearing by the Exchange as re-
quired by the provisions of the Securities
Exchange Act of 1934.

(¢) Whenever a member or member organi-
zation fails to perform his or its contracts,
becomes insolvent, or is in such financial or
operating difficulty that he or it cannot be
permitted to continue to do business as a
member with safety to investors, creditors,
other members or member organizations, or
the Exchange, such member or member orga-
nzation shell promptly give twritten notice
thereof to the Secretary of the Exchange.

<‘d) If the Board of Directors determines,
Wter not less than ten days written notice to
@ member described in Section 1(a) of Arti-
cle IX who is suspended under the provi-
Sions of this Rule, that the protection of the
persons entitled to make claim against the
Proceeds of the transfer of the membership
of such member under Section 3 of Article
X1 of the Constitution or of the creditors of
the member organization with which such
member is or was last associated as such, re-
Quires the transfer of the membership of
Such member, such memership may be dis-
Posed of by the Board of Directors. In any
c.:z:e. if @ member suspended under the pro-
visions of this Rule is not reinstated within
One year from the time of his suspension, or
Within such further time as the Board of Di-
d'."""’s may grant, his membership shall be
Ml:pgsed of by the Board of Directors; bul
. oard may, by the affirmative vole of a
uszﬂly of the directors then in office,
ot nd the time for seltlement for periods

( eIceeding one year each.

n ) Any person suspended under the provi-

ORs of this Rule shall, at the request of the
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Exchange, submit to the Exchange his or ils
books and records (including those books
and records with respect to which such
person has access or control) or the books
and records of any emplovee thereof and fur-
nish information to or to appear or lestify
before or cause any such employee to appear
or testify before the Exchange.

() Any person suspended under the provi-
sions of this Rule may, at any time, be rein-
stated by the Board of Directors.

(9) Any person suspended under the provi-
stons of this Rule may be disciplined in ac-
cordance with the rules of the Exchange for
any offense committed by him or it either
before or after his or ils suspension in all re-
spects as if he or il were not under such sus-
pension.

(h) A member suspended under the provi-
sions of this Rule shall be deprived during
the term of his suspension of ell rights and
privileges of membership, but such suspen-
ston shall not coperate to bar or affect the
payments provided for by Article XVI of the
Constitution in the event of his death. Any
suspension under the provisions of this Rule
of a member or allied member shall create a
vacancy in any office or position held by
such member or allied member.

[FR Doc. 78-26 Filed 1-3-78; 8:45 am]

[4910-06]

DEPARTMENT OF TRANSPORTATION
Federal Railroad Administration
COMMONWEALTH OF PENNSYLVANIA, ET AL.
Petitions for Waiver of Track Sofety Standards

As required by 45 U.S.C. 431(c)
notice is hereby given that four inter-
ested parties have submitted waiver
petitions to the Federal Railroad Ad-
ministration (FRA). Each petition re-
quests that the interested party be
granted a waiver of compliance with
certain provisions of the track safety
standards (49 CFR Part 213).

Each of the interested parties, which
are identified below, are seeking a
waiver of compliance with certain pro-
visions of the standards on a tempo-
rary basis. A brief description of the
particular facts involved in each re-
quest as well as the particular regula-
tory provision is identified below to
the extent that such information has
been furnished by the petitioner.

Interested persons are invited to par-
ticipate in these proceedings by sub-
mitting written comments or views.
The FRA has not scheduled an oppor-
tunity for oral comment since the
facts do not appear to warrant it. How-
ever, the FRA will provide an opportu-
nity for oral comment if requested to
do so by any interested party. Such re-
quests must be in writing and must be
submitted to the FRA before January
16, 1978.

All communications concerning
these proceedings should identify the
approporiate docket number (e.g.,
FRA Waiver Petition Docket No.
RST-77-14) and must be submitted in
triplicate to the Docket Clerk, Office
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of the Chief Counsel, Federal Railroad
Administration, Nassif Building, 400
Seventh Street SW., Washington, D.C.
20590. Communications received
before January 30, 1978, will be consid-
ered by the FRA before final action is
taken. Comments received after that
date will be considered as far as practi-
cable. All comments received will be
available for examination, both before
and after the closing date for com-
ments, during regular business hours
in Room 5101, Nassif Building, 400
Seventh Street SW., Washington, D.C.
20590.

Portions of the trackage which are
the subject of these individual waiver
requests have been the subject of prior
public notice (41 FR 1312 and 42 FR
11090). Consequently, the FRA may
take interim action on these requests
prior to the end of the comment
period provided for in this notice.
Such interim action will occur only if
the FRA determines that the public
interest will best be served by permit-
ting rail service to be continued until
final action is taken in these proceed-
ings.
[Waiver Petition Docket RST-77-14]

COMMONWEALTH OF PENNSYLVANIA

The Commonwealth of Pennsylvania
(Pennsylvania) seeks a temporary
waiver for a nine month period termi-
nating no later than September 30,
1978. The provisions for which this
waiver is sought involve the minimum
safety requirements for crossties set
forth in section 213.109 and unspeci-
fied sections of the track geometry re-
quirements.

Pennsylvania seeks this waiver for
approximately 41 miles of track. The
trackage involves five track segments
identified as follows: (1) USRA line
No. 177 described as the Pomeroy
Branch, running from Pomeroy, Pa.,
to Buck Run, Pa., consisting of ap-
proximately 3 miles of track; (2)
USRA line Nos. 196 and 197b de-
scribed as the Schuylkill Branch, con-
sisting of approximately 25 miles of
track; (3) USRA line No. 198 described
as the Frederick Secondary, running
from Hanover, Pa., to Littlestown, Pa.,
consisting of approximately 6 miles of
track; (4) USRA line No. 260a de-
scribed as the Valley Branch, running
from Warren, Pa., to North Warren,
Pa., consisting of approximately 3
miies of track; and (56) USRA line No.
651 described as the Ridgway Second-
ary, running from Falls Creek, Pa., to
Minns Coal, Pa., consisting of approxi-
mately 4 miles of track.

Pennsylvania wishes to continue op-
eration of the above identified branch
lines. At the present time these lines
do not meet class 1 safety standards.
However, track restoration programs
have been established for all of the
lines and work is nearly complete on
three of them. Upon completion of the
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track restoration program, all five
branch lines will be in compliance with
class 1 safety standards.

[Waiver Petition Docket RST-77-15]

COMMONWEALTH OF MASSACHUSETTS

The Commonwealth of Massachu-
setts (Massachusetts) seeks a tempo-
rary waiver for an unspecified period.
The provisions for which this waiver is
sought involve unspecified require-
ments for track structure and geome-
try.

Massachusetts seeks this waiver for
trackage operated by Consolidated
Rail Corporation (ConRail), consisting
of three track segments which are
identified in the following manner: (1)
USRA line No. 8, described as the
Ware River, consisting of an unspeci-
fied number of miles of track; (2)
USRA line No. 17 described as the
West Hanover, running between North
Abington, Mass., and West Hanover,
Mass.,, approximately 4 miles in
length, of which 0.6 miles contains
track deficiencies; and (3) USRA line
Nos. 21 and 22, identified as the Hyan-
nis Secondary, running between East
Sandwich, Mass., and Hyannis, Mass.,
approximately 17 miles in length, of
which 1.1 mile contains track deficien-
cies.

Massachusetts states that track re-
habilitation programs are underway to
bring the above trackage into compli-
ance with either class II or class III
standards. Considerable progress has
been made on each of the three lines.
Delays resulting from weather and
other conditions have postponed com-
pletion of the track rehabilitation.

[Waiver Petition Docket RST-77-16)

STATE OF NEW YORK

The State of New York (New York)
seeks a temporary waiver for an eight
month period, terminating no later
than September 1, 1978. The provi-
sions for which this waiver is sought
involve unspecified requirements for
track structure and geometry.

New York seeks this waiver for four
track segments identified as follows:
(1) USRA line Nos. 102, 103, and 104
described as the Ontario Secondary,
running between Oswego, N.Y. and
Winsor Beach, N.Y., consisting of 8.6
miles of deficient track out of 66 miles
of trackage; (2) USRA line Nos. 105
and 107 described as Ontario Second-
ary (Hojack West), running between
Charlotte, N.Y., and Model City, N.Y.,
consisting of 68.9 miles of deficient
track out of 72.5 miles of trackage; (3)
USRA line No. 81 described as the
West Shore, running between South
Amsterdam, N.Y., and S. Fort Plain,
N.Y., consisting of 26.5 miles of defi-
cient track out of 29.7 miles of track-
age; and (4) USRA line Nos. 109 and
110, described as the Marion Branch,
running between Newark, N.Y., and
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Marion, N.Y., consisting of approxi-
mately 9 miles of track.

New York states that track rehabili-
tation programs are being conducted
under the supervision of the operator,
Consolidated Rail Corporation (Con-
Rail). Compliance activities are al-
ready underway. Delays resulting
from weather, funding, and other con-
ditions have postponed construction.
New York wishes to continue oper-
ation over this trackage while the
trackage is being brought into compli-
ance with FRA Standards.

[Waiver Petition Docket RST-77-17]
STATE oF CONNECTICUT

The State of Connecticut (Connecti-
cut) seeks a temporary waiver for a
one year period terminating no later
than December 31, 1978. The provi-
sions for which this waiver is sought
involve the minimum safety require-
ments for crossties set forth in section
213.109 and unspecified sections of the
track geometry requirements.

Connecticut seeks this waiver for ap-
proximately 12 miles of track. This
light density line trackage consists of
three track segments identified as fol-
lows: (1) USRA line No. 47 described
as the Wethersfield Secondary; (2)
USRA line No. 50 described as the
Griffins Secondary; and (3) USRA line
Nos. 55 and 54 described as the Ho-
lyoke Secondary.

These light density lines are owned
by the Trustees of Penn Central
Transportation Co. and are operated
by the Consolidated Rail Corporation
(ConRail).

This trackage does not meet FRA
class 1 standards at the present time,
but a track rehabilitation program is
underway. Delays have resulted from
certain financial and procedural con-
siderations that precluded Connecticut
from entering into a contract for the
completion of the necessary work.
Federal rail assistance funds have now
been received. Connecticut has ap-
proved a bidder for accelerated main-
tenance and has authorized ConRail
to sign a contract with the bidder to
perform the work. Accelerated mainte-
nance will be performed when all doc-
uments are in order and when weather
conditions permit.

AvutHORITY: Section 202 of the Federal
Ralilroad Safety Act of 1970 (45 U.S.C. 431),
as amended by sec 5(b) of the Federal Rail-
road Authorization Act of 1976, Pub. L. 94-
348, 90 Stat, 817, July 8, 1976; section
1.49(n) of the regulations of the Office of
the Secretary, 49 CFR 1.49(n).

Issued in Washington, D.C., on De-
cember 28, 19717.

RoBeERT H. WRIGHT,
Acting Chairman,
Railroad Safety Board.

[FR Doc. 78-57 Filed 1-3-78; 8:45 am]

[4910-06]

Federal Roilroaod Administration
[Docket No. 401-2; Notice 1]

DEVELOPMENT OF A MIDWESTERN RAIL
SYSTEM PLAN

Notice of Public Meetings

AGENCY: Federal Railroad Adminis-
tration (“FRA”), DOT.

ACTION: Notice of public meetings.

SUMMARY: Pursuant to section 5 of
the Department of Transportation Act
(“Act”), 49 U.S.C. 1654, FRA intends
to develop a plan which will contain
the recommentations of FRA on the
physical plant restructuring needed to
achieve a viable rail system in the mid-
western region of the United States.
In connection with the development of
the plan, FRA has scheduled public
meetings on January 18 and 19, 1978,
to receive comments on its intention to
plan the unification or coordination of
operations and facilities with respect
to railroads in the midwestern region.
The public is invited to submit written
comments and, subject to prior notifi-
cation, oral testimony at the meetings
on the development of the FRA plan.

DATES: Public meetings will be held
on January 18 and 19, 1978, at the
Conrad Hilton Hotel, 720 South Michi-
gan Avenue, Chicago, Ill. Each meet-
ing will commence at 9 a.m.

ADDRESSEE: All written comments
should be submitted to the Docket
Clerk, Office of Chief Counsel, Feder-
al Railroad Administration, 400 Sev-
enth Street SW., Washington, D.C.
20590.

FOR FURTHER INFORMATION
CONTACT:

Steven R. Ditmeyer, Associate Ad-
ministrator for Policy and Program
Development, Federal Railroad Ad-
ministration, 400 Seventh Street
SW., Washington, D.C. 20590, 202-
426-8254.

SUPPLEMENTARY INFORMA’I_‘ION:
On December 19, 1977, the Chicago,
Milwaukee, St. Paul and Pacific Rail-
road Co. became the second midwest-
ern railroad in the last three years to
file for reorganization under section 7
of the Bankruptcy Act; the Chicago,
Rock Island and Pacific Railroad Co.,
had filed for reorganization on March
17, 1975. The financial plight of these
two railroads and the marginal nature
of several other midwestern railroads
is attributable in large part to redun-
dant rafl facilities in the region. FRA
has concluded that it can assist thg
railroads in the midwestern region and
the national rail system in general by
implementing its planning authority
under section 5 of the Act.

Pursuant to 49 CFR 1.49(u), the Sec-
retary has delegated his authority
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under section 5 (with the exception of
authority to issue subpoenas), to the
Administrator of FRA.

COMMENTS: Interested persons are
invited to submit written comments on
the subject matter of the public meet-
ings and to present oral testimony at
such meetings. Comments, both oral
and written, may address the oper-
ations and financial condition of rail-
road carriers in the region, restructur-
ing concepls for a single railroad, a
combination of railroads or other spe-
cially tailored forms of restructuring,
and the economic impacts of such re-
structuring. Comments may also ad-
dress the following specific issues:

(1) Mainline redundancy;

(2) The problem of unprofitable
branch lines;

(3) Continuation of competitive ser-
vice; and

(4) Regulatory factors.
All written comments should indicate
the docket number shown above. Any
person desiring to present oral testi-
mony must submit written notification
to the Docket Clerk of FRA’s Office of
Chief Counsel at the aforementioned
address not later than January 12,
1978,

INSPECTION: Copies of all written
comments received will be available
for examination by interested persons
in Room 5101, Department of Trans-
portation, Nassif Building, 400 Sev-
enth Street SW., Washington, D.C.,
between the hours of 9 a.m. and 5:30
pm., on Mondays through Fridays
g‘ith the exception of Federal holi-
ays.

Dated: December 30, 1977,

JOHN M. SULLIVAN,
Administrator.

[FR Doc. 77-37416 Piled 12-30-77; 12:10 pm]

[49¥0-59]

National Highway Traffic Safety
Administration

[Docket No. 75-16; Notice 16]
AIR BRAKE SYSTEMS
Requirements for Air-Braked Buses

AGENCY: National Highway Traffic
Safety Administration, DOT.

(L.;‘iHTSA). Department of Transpa-
1.

ACTION: Denial of petitions for
amendment of the standard.

SUMMARY: This notice denies a peti-
tion of the American Public Transit
lation to exclude transit buses
from the “no lockup” requirement of
Standard No. 121, Air Brake Systems,
;’}d 2 joint petition of the American
Cds Association, the Greyhound
COI’D.. Trailways, Inc., and Motor
oach Industries to extend until Janu-
ary 1, 1979, the present suspension of
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bus service brake stopping-distance re-
quirement. The petitions arise because
of transit and intercity bus operators’
dissatisfaction with the adequacy of
testing conducted with the one anti-
lock system used to meet the *“no
lockup” requirement on buses. The
NHTSA concludes that the single re-
ported case of erratic service brake
performance does not justify further
delay of the standard’s benefits.

FOR FURTHER INFORMATION
CONTACT:

Mr. Duane Perrin, Office of Crash
Avoidance, National Highway Traf-
fic Safety Administration, Washing-
fon, D.C. 20590, 202-426-2153.

SUPPLEMENTARY INFORMATION:
Standard No. 121 (49 CFR 571.121)
regulates the braking system perfor-
mance of air-braked trucks, buses, and
trailers. The standard has been in
effect for trailers since January 1,
1975, and for trucks and buses since
March 1, 1975. Following implementa-
tion of the requirements for buses, a
pattern of erratic behavior developed
in the performance of the antilock
system used by manufacturers of tran-
sit and intercity buses to satisfy the
“no lockup” requirements of the stan-
dard (S5.3.1). The NHTSA suspended
the service brake stopping distance re-
quirements (including the “no lockup”
requirement) to provide a period in
which modified antilock hardware and
newly-introduced systems could be
field-evaluated (41 FR 1598; January
9, 1976). Several vehicle manufactur-
ers and user groups argued that the
suspension should be for a longer
period and the suspension was ex-
tended from January 1, 1977, to Sep-
tember 1, 1977 (41 FR 52055; Novem-
ber 26, 1976), and subsequently to Jan-
uary 1, 1978 (42 FR 30188; June 13,
1977), with an additional 3-month
delay for school buses.

PETITIONS AND REQUESTS FOR DELAY

The American Bus Association
(ABA), the Greyhound Corp., Trail-
ways, Inc., and Motor Coach Indus-
tries (MCI) petitioned in the case of
intercity and transit buses for a con-
tinuation until January 1, 1979, of the
suspension of the bus service brake
stopping distance requirements
(85.3.1) of Standard No. 121, including
the “no lockup” requirement that pro-
vides for lateral stability of the ve-
hichle during stopping maneuvers.
The petition is based on the experi-
ence of one bus involved in antilock
testing which experienced several in-
termittent losses of brakes when
stopped on an incline, on July 15 and
July 23, 1977. No accident or injury oc-
curred in either case, but the antilock
system was removed at the request of
the operator following these occur-
rences.

A second basis for the requested
delay was testing of antilock-equipped
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and non-antilock-equipped buses in
which shorter stopping distances were
obtained without antilock action in
some straight-line, low-speed stops.
The longer stopping distances were
further increased by inducing an elec-
trical failure in the antilock system.

A separate request for similar delay
by Trailways, Inc. (October 26, 1877,
letter from D. Wayne Strout), appar-
ently was based on the same straight-
line, low-speed testing. Trailways also
requested prohibition of the “recogni-
tion factor” incorporated in antilock
logic which delays reversion of the
system to ‘“fail-safe’ mode in certain
cases for a short period after a mal-
function is detected.

The American Public Transit Associ-
ation (APTA) petition for permanent
exclusion of transit buses from the
“no lockup” requirement of the stan-
dard. The petition was based on nu-
merous reports of malfunctioning
truck antilock systems, claims that
truck antilock system malfunctions
have caused accidents and injuries, the
low average operating speed of transit
buses, and the assertion that “the inci-
dence of skidding in the transit indus-
try is extremely slight”. In addition,
APTA believes that the size of the an-
tilock test fleet whose experience was
used as the basis for the June 1977 de-
cision to reimplement the service
brake stopping distances on January 1,
1978, was inadequate. As an alterna-
tive to permanent exclusion, APTA pe-
titioned for a 2-year delay while fur-
ther testing is conducted.

Eagle International, Inc., a major
manufacturer of intercity buses, re-
quested a 150-day delay in reimple-
mentation of the requirements in
order to obtain parts not available as
of November 15, 1977, to train person-
nel, and to conduct testing on the test
track and in service. It has since been
orally verified that the parts are avail-
able and that the relief is no longer
needed.

Although all of the issues raised by
the petitioners are in reference to an-
tilock systems, it is noted that the
standard does not require the use of
antilock systems. Further most bus
manufacturers have determined that
the ‘“no lockup” portion of the re-
quirement can be met without the use
of antilock systems.

DISPOSITION OF THE PETITIONS

The suspension of bus stopping dis-
tance requirements was granted in
January 1976 because of documented
erratic and potentially unsafe behav-
ior of the only antilock system then
available to intercity and transit bus
manufacturers to comply with the “no
lockup” performance requirement.

A second antilock supplier (AC
Spark Plug Division of General
Motors) began bus antilock testing in
November 1975 and has since become
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the sole supplier in the market. The
agency stated in November 1976 that
the performance of the AC system as
installed on intercity and transit buses
justified reimplementation of the ‘‘no
lockup” requirement in September
1977, In its June 1977 reconsideration
of this decision, the agency noted the
malfunction-free performance of
‘‘second-generation” AC components
but delayed reimplementation for
three months to confirm the reliabil-
ity of the new components.

General Motors installed the AC
system on its own intercity and transit
coaches, MCI and Prevost intercity
coaches, and on Rohr-Fixible transit
coaches for a total of 34 buses. Initial
heat build-up problems and water in-
trusion with first generation sensors
were solved with a more resistant,
sealed sensor design, and an upgrading
of controller design was effected to
obtain commonality with similar AC
truck systems incorporating improved
diagnostic features. One intercity bus
experienced two instances of intermit-
tent loss of brakes on both axles, al-
lowing it to roll several feet after it
had been stopped on an incline. The
brake loss was apparently due to the
antilock system because the loss of
brakes could not be duplicated with
the system disconnected. General
Motors performed a series of tests
with the vehicle but could not diag-
nose or duplicate the problem. Al-
though no accident occurred, the anti-
lock system was removed from the ve-
hicle.

The 11 intercity buses in the AC test
fleet had operated 1,493,000 miles as
of the October 1977 status report.
Counting both the single case of brake
loss and the seven cases of fail-safe
sensor malfunction, a failure rate of
one failure per 187,000 vehicle miles is
obtained. The failure rate is further
improved when only the data from im-
proved sensors and controllers is con-
sidered (206,000 miles per failure) and
should be further improved when the
encapsulated sensor design is general-
ly introduced. The failure rate of the
22 transit buses in a total 842,000 miles
is one failure per 94,000 miles, and the
malfunctions have all been failsafe,
Six of the nine failures involved the
sensor, and the encapsulated design is
expected to improve system perfor-
mance dramatically.

Notwithstanding the case of the
single bus demonstrating two in-
stances of brake loss, the agency is sat-
isfied that the AC system has shown
itself reliable in the 2.3 million miles
of vehicle testing on intercity and
transit buses. When an engineer is pre-
sented with isolated behavior that
cannot be replicated in any other vehi-
cle or environment or even in the
single bus in which it occurred, and
has not experienced brake loss in any
of the remainder of its test fleet, the
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responsible judgement is that the in-
explicable single case must be evaluat-
ed as an isolated phenomenon. It is
the NHTSA’s judgement in this case
that the benefits of “no lockup” per-
formance should be put in place and
not delayed in view of the isolated
nature of the one failure.

The associations representing both
intercity and transit bus operators
agree with the agency about the bene-
fit of “no lockup” performance. The
ABA, Greyhound, Trailways, and MCI
all stated in their joint petition—

So that this record is clear, petitioners do
not in any way object to the improved
safety and safety objectives performance
[sic] of Standard No. 121. In fact, petition-
ers share the Agency’s view, as stated in its
June 13, 1977, Order, of the desirability,
from a safety point of view, of “no lockup"”
performance on transit buses.

The APTA stated in its petition that
“the transit industry is not opposed to
the concept of preventing skidding if
the designs used to meet the perfor-
mance requirement are fail-safe, re-
quire only reasonable maintenance,
present no risk to bus passengers, and
are adequately tested.” In the Decem-
ber 15, 1977, public meeting on anti-
lock systems, Mr. Jack Schnell of
APTA reiterated the position that the
concept of antilock is good.

However, APTA asserted in its peti-
tion that the low operating speed of
transit buses and their low likelihood
of skidding make this category of vehi-
cle inappropriate for ‘“no lockup” per-
formance. The agency has treated the
issue of transit bus duty cycles previ-
ously (41 FR 52056; November 26,
1976) and concluded that available
data on bus accidents (Bureau of
Motor Carrier Safety data on intercity
bus operation for the most part) sup-
port the conclusion that bus skidding
occurs from relatively low pre-accident
speeds and commonly in business and
residential areas typical of transit-bus
operation. The average speed of tran-
sit bus operations are not determina-
tive, in that they represent time
stopped and stopping as well as time
underway. APTA provided no data in
its petition to support the contention
that transit buses do not share the lat-
eral instability problems of straight
trucks and combinations.

The contentions of the APTA about
antilock systems reliability are based
on information from antilock systems
other than the AC system that will be
used on the few transit and intercity
buses that need antilock systems. The
Chicago Transit Authority (CTA) ob-
jection about radio frequency interfer-
ence is repeated, despite the agency’s
finding in its June 1977 notice that the
RFI complaints apparently refer to
the Rockwell International antilock
system which is no longer available for
installation in new bus production.
The APTA reference to 1975 testing
refers to the Rockwell system alse.

The APTA listed reports of experi-
ence with antilock systems installed in
trucks but did not discuss the AC test
program for the only system that will
be installed on few buses that will use
antilock systems. APTA makes the
conclusory statement that the AC (est
fleet was too small, without explaining
why it disputes the validity of the con-
clusions derived from the AC test
data. The agency's analysis of the few
malfunctions experienced in the AC
test fleet is that performance of pro-
duction-installed systems in highway
service should substantially exceed
test experience.to date because of the
use of the improved encapsulated
sensor design. Even without this an-
ticipated improvement, maintenance is
expected to fall within completely rea-
sonable bounds. As of the October
1977 report from GM on its AC
system, the 22 transit buses in its test
fleet had accumulated a total of
842,000 miles with only 8 antilock
equipment failures and one instance of
an antilock sensor that was damaged
due to improper maintenance. Of this
total, 99,000 miles have been accumu-
lated using the encapsulated sensor
design (available since June 1977), and
no failures on these buses have oc-
curred.

In its separate request for continu-
ation of the suspension of “no lockup”
performance requirements, Trailways
pointed out that stopping distances of
antilock-equipped buses can under
some circumstances be longer than
stopping distances of mnon-antilock
equipped vehicles, because of the
series of momentary brake releases
that is integral to antilock operation.
Braking on split traction coefficient
surfaces is an example of a situation
where this could occur. Somewhat
greater increases can be induced by
certain intermittent electrical failures
because of the time necessary for the
antilock logic to detect the failure
(called the “recognition factor”) and
reapply the brakes, Because of these
characteristics of antilock controlled
braking, the ABA, Greyhound, Trail-
ways, and MCI ask for a continuation
of the suspension. Trailways also sug-
gested a prohibition on the “recogni-
tion factor” in the case of differential
wheel speed analysis. :

The agency is aware of the possible
trade-off between stopping distance
and lateral stability in the design of
brake systems. Although vehicle tests
show that antilock-equipped vehicles
will generally stop in somewhal
shorter distances than equivalent vehi-
cles without antilock, there are certain
conditions where some stopping capa-
bility of the loaded vehicle must be
sacrificed to preserve lateral stability
of the unloaded vehicle. The installa-
tion of antilock systems provides 2
compromise between these competi"gl
needs. It is noteworthy that, in al
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cases, the tested bus stopped within
the stopping distances specified by the
standard.

A comparable balancing of benefits
was involved in the NHTSA's agree-
ment that “recognition factors’ are an
important, necessary aspect of anti-
lock system design. As stated in a De-
cember 1974 letter of interpretation to
Eaton Corp.

The NHTSA believes that this period of
initial recognition is desirable to detect and
eliminate incorrect indications of malfunc-
tion without interfering with the antilock
function * * *, The NHTSA interprets S5.5.1
to permit an increase in actuation time
while antilock logic circuitry first recognizes
a failure occurring during brake actuation,
and deactivates that antilock system.

It is clear from this interpretation
that Trailways is mistaken in thinking
that the AC system fails to comply
with the standard and that therefore
no complying antilock system exists
with which to comply with the air
brake standard. As evidenced by the
above discussion, the agency has previ-
ously considered the issues raised by
Trailways in detail, and judges that
the probability of somewhat increased
stopping distances under some circum-
stances is vastly outweighed by the im-
proved lateral stability of the vehicle
in stopping and turning maneuvers in
service. For this reason, the agency de-
clines to modify with the standard
with regard to “recognition factor'” as
requested by Trailways.

The cost of reimplementing the
stopping and “no lockup” require-
ments should be minor since most of
the manufacturers do not need to in-
stall antilock systems to meet the re-
quirements. Under an interpretation
issued by this agency in response to an
Inquiry by AM General, a test driver
can “modulate” the braking effort
during compliance testing. Most buses
do not need antilock to be successfully
slopped without wheel lockup within
the 293-foot stopping distance and the
12-foot wide lane,

For the foregoing reasons, the peti-
tions of Trailways, Greyhound, MCI,
the ABA, and APTA are denied.

(Sec. 103, 119, Pub. L. 89-563, 80 Stat. 718
(15 U.8.C. 1392, 1407); delegation of author-
ity at 49 CFR 1.50.)

Issued on December 30, 1977.

JOAN CLAYBROOK,
Adminisirator.

[FR Doc. 77-164 Filed 12-30-77; 4:57 pm]
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[7035-01]

INTERSTATE COMMERCE
COMMISSION
[Notice No. 554]

ASSIGNMENT OF HEARINGS

DECEMBER 29, 1977.

Cases assigned for hearing, post-
ponement, cancellation or oral argu-
ment appear below and will be pub-
lished only once. This list contains
prospective assignments only and does
not include cases previously assigned
hearing dates. The hearings will be on
the issues as presently reflected in the
Official Docket of the Commission. An
attemt will be made to publish notices
of cancellation of hearings as prompt-
ly as possible, but interested parties
should take appropriate steps to
insure that they are notified of cancel-
lation or postponements of hearings in
which they are interested.

MC 141465 (Sub 3), Geneva Lake Area Joint
Transit Commission, now being assigned
March 20, 1978 (1 week) at Lake Geneva,
Wis., in a hearing room to be later desig-
nated.

MC 134022 (Sub-Nos. 25, 26, and 29), Rich-
ard A. Zima, d.b.a. Zipco, now being as-
signed March 15, 1978 (3 days) at Chicago,
IlL, in a hearing room to be later designat-
ed

MC 134970 (Sub 16), Unzicker Trucking,
Inc., now being assigned March 14, 1978 (1
day) at Chicago, IlL, in a hearing room to
be later designated.

MC 113855 (Sub 391), International Trans-
port, Inc., now being assigned February 2,
1978 (2 days) at Birmingham, Ala., and
will be held in GSA Conference Room 430,
Federal Building, 1800 5th Avenue North.

No. 36667, Chicago North Western Transpor-
tation v. The Belt Railway Co. of Chicago,
now assigned January 23, 1978, at Chica-
go, Ill., will be held in Room 834, Everett
McKinley Dirksen Bldg., 219 S. Dearborn
Street.

MC 139577 (Sub 3), Adams Transit, Inc.,
now assigned January 18, 1878, at Chica-
go, Ill., will be held in Room 834, Everett
McKinley Dirksen Bldg., 219 S. Dearborn
Street.

MC 135684 (Sub 40), Bass Transportation,
Inc., now assigned January 17, 1978, at
Chicago, Ill., will be held in Room 834, Ev-
erett McKinley Dirksen Bldg., 219 S,
Dearborn Street.

MC 142941 (Sub 5), Scarborough Truck
Lines, now assigned January 17, 1978, at
Chicago, Il1., will be held in Room 280, Ev-
erett McKinley Dirksen Bldg., 219 S.
Dearborn Street.

MC 106920 (Sub 69), Riggs Food Express
Inc., now assigned January 18, 1978, at
Chicago, I1l., will be held in Room 280, Ev-
erett McKinley Dirksen Bldg., 219 S.
Dearborn Street,

MC 116273 (Sub 211), D & L Transport,
Inc.,, and MC 124048 (Sub 725), Schwer-
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man Trucking Co., now assigned January
20, 1978, at Chicago, Ill., will be held in
Room 280, Everett McKinley Dirksen
Bldg., 219 8. Dearborn Street.

MC 200 (Sub 291), Riss International Corp,,
now assigned January 19, 1978, at Chica-
go, I1l., will be held in Room 280, Everett
McKinley Dirksen Bldg., 219 S. Dearborn
Street.

MC 128256 (Sub 32), O. W. Blosser, d.b.a.
Blosse Trucking, now assigned January 25,
1978, at Chicago, Ill., will be held in Room
280, Everett McKinley Dirksen Bldg., 219
8. Dearborn Street.

MC 107496 (Sub 1080), Ruan Transport,
Inc., now assigned January 23, 1978, at
Chicago, I11., will be held in Room 280, Ev-
erett McKinley Dirksen Bldg., 219 S.
Dearborn Street.

MC 2900 (Sub 296), Ryder Truck Lines, Inc.,
now assigned January 23, 1978, at Charles-
town, W. Va., will be held in the Sheraton
Inn, Charlestown Downtown, 50 Virginia
Street East, and continued to January 30,
1978, at. Pittsburgh, Pa., will be held at
the Hilton Hotel, Gateway Center.

H. G. HOMME, JR.,
Acting Secretary.
[FR Doc. 78-65 Filed 1-3-78; 8:45 am)

[7035-01]
[AB 136 (SDM)]

CHICAGO SOUTH SHORE AND SOUTH BEND
RAILROAD CO.

System Diogram Map

Notice is hereby given that, pursu-
ant to the requirements contained in
Title 49 of the Code of Federal Regu-
lations, Part 1121.22, that the Chicago
South Shore and South Bend Railroad
Co., has filed with the Commission its
color-coded system diagram map in
docket No. AB 136 (SDM). The maps
reproduced here in black and white
are reasonable reproductions of that
system map and the Commission on
December 12, 1977, received a certifi-
cate of publication as required by said
regulation which is considered the ef-
fective date on which the system dia-
gram map was filed.

Color-coded copies of the map have
been served on the Governor of each
State in which the railroad operates
and the Public Service Commission or
similar agency and the State designat-
ed agency. Copies of the map may also
be requested from the railroad at a
nominal charge. The maps also may be
examined at the office of the Commis-
sion, Section of Dockets, by requesting
docket No. AB 136 (SDM).

H. G. HoMmME, Jr.,
Acting Secretary.

FEDERAL REGISTER, VOL. 43, NO. 2—WEDNESDAY, JANUARY 4, 1978

Eo




812 NOTICES

Map
Code  ILLINOTS

DOCKET NO. AB-136 _(SDM)

- (a) Kensington to Randolph St. Trackage
Rights on Illinois Central Gulf Railroad.

(b) Located in State of Illinocis.

(¢) Located in Cook County.

(d) 1ICG MP 0.33 to MP 14.66, 14,2 Miles.
(e) Agency Stations - Randolph St. MP 0.33,

VanBuren St. MP. 0.80, Roosevelt Rd.
MP 1.43 and Kensington MP 14.49.

RANDOLPH ST.

VAN PUREN ST.
ROOSEVELT RD.

ICG TO DUBUQUE
57 TH ST.

63 RD ST.

ICG SO. CHICAGO BR.

\[— CSS TO S0.BEND
NN

KENSINGTON

ICG BLUE ISLAND BR.]
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[7035-01] .
[AB 1 (Sub-No. 40

CHICAGO AND NORTH WESTERN
TRANSPORTATION CO.

Abandonment Between Gillett and Scoti Lake,
in Oconto, Forest, and Florence Counties,
Wis., and Iron County, Mich.

DECEMBER 22, 19717.

The Interstate Commerce Commis-
sion hereby gives notice that com-
ments received in response to the envi-
ronmental threshold assessment
survey (TAS) in the above-entitled
proceeding have not caused the Com-
mission’s Section of Energy and Envi-
ronment to modify its previous conclu-
sion that this proceeding does not rep-
resent a major Federal action signifi-
cantly affecting the quality of the
human environment.

These comments have been respond-
ed to in an addendum to the TAS
which is available upon request to the
Office of Proceedings, Interstate Com-
merce Commission, Washington, D.C.
20423, telephone 202-275-7011.

H. G. HoMmM™E, Jr.,
Acting Secrefary.

[FR Doc, 78-67 Filed 1-3-78; 8:45 am])

[7035-01]
FOURTH SECTION APPLICATIONS FOR RELIEF

DECEMBER 29, 1977.

These applications for long-and-
short-haul relief have been filed with
the ICC.

Protests are due at the ICC within
15 days from the date of publication of
this notice.

FSA No. 43482, Sea-Land Service,

Inc.’s No. 96, on intermodal rates on
general commodities, between ports in
Puerto Rico and the Virgin Islands, on
the one hand, and, on the other, rail
terminals at Los Angeles and Oakland,
Calif., by way of New Orleans, La., and
Houston, Tex., in its tariffs Nos. 289
and 290, ICC Nos. 122 and 123, respec-
tively, to become effective January 22,
1978. Grounds for relief—water com-
petition.
" FSA No. 43483, Western Trunk Line
Committee, Agent’s No. A-2747, on rail
rates on boards or sheets, from
Hudson Bay, 8Saskatchewan, and
Thunder Bay and Twin City, Ontario,
Canada, to western trunk-line terri-
tory, in sup. 54 to its tariff 490, ICC A-
4928, to become effective January 21,
1978. Grounds for relief—motor carri-
er competition.

By the Commission.

H. G. HoMME, Jr.,
Acting Secretary.

[FR Doc. 78-66 Filed 1-3-78; 8:45 am]

N
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[7035-01]
[AB 43 (Sub-No. 40)]

ILLINOIS CENTRAL GULF RAILROAD CO.

Abandonment Between Soso and Laurel in
Jones County, Miss.

DECEMBER 22, 1977.

The Interstate Commerce Commis-
sion hereby gives notice that its Sec-
tion of Energy and Environment has
concluded that the proposed abandon-
ment by the Illinois Central Gulf Rail-
road Co. of its line between Soso and
Laurel, a distance of 9.3 miles, in Jones
County, Miss.,, if approved by the
Commission, does not constitute a
major Federal action significantly af-
fecting the quality of the human envi-
ronment, and that preparation of a de-
tailed environmental impact statement
will not be required under section
4332(2)X(C) of the NEPA.

It was concluded, among other
things, that no significant environ-
mental impacts would result from
abandonment because no traffic has
traversed the line in more than 2
years. There are no development plans
in the area which would be dependent
on the continuation of rail service over
the branch line.

This conclusion is contained in a
staff-prepared environmental thresh-
old assessment survey, which is avail-
able on request to the Interstate Com-
merce Commission, Office of Proceed-
ings, Washington, D.C. 20423, tele-
phone 202-275-7011.

Interested persons may comment on
this matter by filing their statements
in writing with the Interstate Com-
merce Commission, Washington, D.C.
20423, on or before January 30, 1978.

It should be emphasized that the en-
vironmental threshold assessment
survey represents an evaluation of the
environmental issues in the proceed-
ing and does not purport to resolve the
issue of whether the present or future
public convenience and necessity
permit discontinuance of the line pro-
posed for abandonment. Conseguent-
ly, comments on the environmental
study should be limited to discussion
of the presence or absence of environ-
mental impacts and reasonable alter-
natives. z

H. G. HOMME, Jr.,
Acting Secreiary.

[FR Doe. 7C 88 Filed 1-3 78; 8:45 am]

[7035-01]
[AB 43 (Sub-No. 39)]

ILLINOIS CENTRAL GULF RAILROAD CO.

Abandonment Between Milepost 50.5- Near
Hermanville, Miss. and Milepost 70.0 at Hor-
riston, Miss. in Claiborne and Jefferson
Counties, Miss.

DECEMBER 22, 1977.

The Interstate Commerce Commis-
sion hereby gives notice that its Sec-
tion of Energy and Environment has
concluded that the proposed abandon-
ment of 19.85 miles of branch line be-
tween Hermanville and Harriston, in
Claiborne and Jefferson Counties,
Miss., if approved by the Commission,
does not constitute a major Federal
action significantly affecting the qual-
ity of the human environment, and
that preparation of a detailed environ-
mental impact statement will not be
required under section 4332(2)(C) of
the NEPA.

It was concluded, among other
things, that diversion of rail traffic
would add approximately 2 trucks
each working day to area highways
and would not create any significant
changes in current highway or envi-
ronmental conditions. The subject line
traverses rural and agricultural lands
for which no developmental plans ap-
parently exist. The proposed abandon-
ment could negatively impact a pulp-
wood dealer at Pattison, the sole ship-
per on the line. However, due to the
transitory nature of pulpwood oper-
ations, wood harvesting should not be
significantly impeded. Consequently,
approval of the action should not have
a serious adverse effect on community
development.

The right-of-way is not considered
suitable for alternative public use
upon abandonment as the corridor lies
in a rural area, does not connect any
population, and has aroused no state
or local interest. Finally, no historic
sites or endangered species will be af-
fected by the proposed action.

This conclusion is contained in a
staff-prepared environmental thresh-
old assessment survey, which is avail-
able on request to the Interstate Com-
merce Commission, Office of Proceed-
ings, Washington, D.C. 20423, tele-
phone 202-275-7011.

Interested persons may comment on
this matter by filing their statements
in writing with the Interstate Com-
merce Commission, Washington, D.C.
20423, on or before January 30, 1978.

It should be emphasized that the en-
vironmental threshold assessment
survey represents an evaluation of the
environmental issues in the proceed-
ing and does not purport to resolve the
issue of whether the present or future
public convenience and ngcesslt&
permit discontinuance of the line pro-
posed for abandonment. Consequeni
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ly, comments on the environmental
study should be limited to discussion
of the presence or absence of environ-
mental impacts and reasonable alter-
natives.
H. G. HOMME, Jr.,
Acting Secretary.
[FR Doc. 78-69 Filed 1-3-78; 8:45 am]

[7035-01]
[Finance Docket No. 283341
OCTORARO RAILWAY, INC.

Operation—QOver Southeastern Pennsylvania
Tronsportation Authority aof Wawa, Dela-
ware, and Chester Counties, Pa., and Colora,
Cecil County, Md.

NoveEMBERLT, 1977.

The interstate Commerce Commis-
sion hereby gives notice that com-
ments received in response to the envi-
ronmental threshold assessment
survey (TAS) in the above-entitied
proceeding have not caused the Com-
mission’s Section of Energy and Envi-
ronment to modify its previous conclu-
sion that this proceeding does not rep-
resent a major Federal action signifi-
cantly affecting the quality of the
human environment within the mean-
ing of the National Environmental
Policy Act of 1969, 42 U.S.C. 4321, et
seq.

SAid comments have been responded
lo in an addendum to the TAS which
is available upon request to the Office
of Proceedings, Interstate Commerce
Commission, Washington, D.C. 20423,
telephone 202-275-7011.

H. G. HOMME, Jr.,
Actling Secretary.

[FR Doc. 78-71 Filed 1-3-78; 8:45 am)

[7035-01]
[Finance Docket No. 285321

WILLIAM M. GIBBONS, TRUSTEE OF THE PROP-
ERTY OF CHICAGO, ROCK ISLAND & PACIF-
IC RAILROAD CO., DEBTOR

Petition To Discontinue Trains 5 and 6 Between
Rock Island, IIl. and Chicago, i, and Trains

|‘||l ond 12 Between Peoria, Iil., and Chicago,

DECEMEBER 22, 1977.

..The Interstate Commerce Commis-
Slon hereby gives notice that its Sec-
lion of Energy and Environment has
foncluded that the proposed discon-
tinuance of train Nos. 5 and 6 between

NOTICES

Rock Island and Chicago, a distance of
181 miles, and train Nos. 11 and 12 be-
tween Peoria and Chicago, a distance
of 161 miles, all in Illinois, if approved
by the Commission, does not consti-
tute a major Federal action signifi-
cantly affecting the quality of the
human environment, and that prep-
aration of a detailed environmental
impact statement will not be required
under section 4332(2)(C) of the NEPA.

It was concluded, among other
things, that passenger traffic handled
by the affected trains is low and diver-
sion to alternative modes would not
significantly affect the environment.
Some of the affected communities
would continue to have rail passenger
service from Amtrak. Moreover, alter-
native transportation is available by
bus, automobile, and airplane. Several
interstate highways also serve the
region. The subject discontinuance
may create some inconveniences for
passengers adjusting to time schedules
and locations of alternative transpor-
tation.

The subject discontinuance is not
expected to influence development
within the affected corridor. The
action, however, is contrary to the
policies and plans of state and local of-
ficials who are currently investigating
options for improving rail service be-
tween Chicago and both Peoria and
Rock Island.

This conclusion is contained in a
staff-prepared environmental thresh-
old assessment survey, which is avail-
able on request to the Interstate Com-
merce Commission, Office of Proceed-
ings, Washington, D.C. 20423, tele-
phone 202-275-7011.

Interested persons may comment on
this matter by filing their statements
in writing with the Interstate Com-
merce Commission, Washington, D.C.
20423, on or before January 30, 1978.

It should be emphasized that the en-
vironmental threshold assessment
survey represents an evaluation of the
environmental issues in the proceed-
ing and does not purport to resolve the
issue of whether the present or future
public convenience and necessity
permit discontinuance of the involved
passenger service. Consequently, com-

815

ments on the environmental study
should be limited to discussion of the
presence or absence of environmental
impacts and reasonable alternatives.

H. G. HoMME, Jr.,
Acting Secretary. '

[FR Doc. 78-70 Filed 1-3-78; 8:45 am]

[7035-01]
[No. 367651
ELECTRIC RAILWAYS

Exemption of Amtrak from Uniform System of
Accounts for Railroads

AGENCY: Interstate Commerce Com-
mission.
ACTION: Order.

SUMMARY: The Interstate Com-
merce Commission has exempted the
National Railroad Passenger Corpora-
tion (Amtrak) from the new railroad
system of accounts which becomes ef-
fective January 1, 1978. The exemp-
tion was granted because: (1) Amtrak
is exempted from Commission pro-
ceedings which the new rules were de-
signed to provide data for; (2) existing
accounting rules will provide sufficient
information for Commission needs;
and (3) since the Commission is plan-
ning to adopt separate accounting
rules just for Amtrak, effective Janu-
ary 1, 1980, it would be an unnecessary
burden to require them to also adopt
new rules on January 1, 1978.

Amtrak will follow the railroad
system of aceounts in effect on Decem-
ber 31, 1977, except for subsequent
changes adopted by the Commission
to maintain conformity with generally
acceplted accounting principles. Also,
Amtrak will file guarterly and annual
reports with the Commission which
are similar to those filed by other class
I railroads, except as they are amend-
ed to reflect differences in accounting
rules.

EFFECTIVE DATE: January 1, 1978.

FOR FURTHER INFORMATION
CONTACT:

Mr. Ronald Young, Chief, Section of
Accounting, Bureau of Accounts, In-
terstate Commerce Commission,
Washington, D.C. 20423. Phone No.:
202-275-7448.

Issued at Washington, D.C., Decem-
ber 12, 19717.
H. G. HomME, JR.,
Actling Secretary.

[FR Doc. 78-76 Filed 1-3-78; 8:45 am]
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sunshine act meetings

552b{e)3).

This section of the FEDERAL REGISTER contains notices of meetings published under the "Government in the Sunshine Act" (Pub. L. 94-409), 5 US.C.

CONTENTS
Item
Ciyil Aeronautics Board............... 1
Federal Reserve System ......c....... 2
National Transportation Safety
37T e b A S TSR RN o 3
[6320-01]

1
CIVIL AERONAUTICS BOARD.

TIME AND DATE: 10 a.m., January 5,
1978.

PLACE: Room 1027, 1825 Connecticut
Avenue NW., Washington, D.C. 20428.

SUBJECT: 1. Ratification of items
adopted by notation.

2. Delegation of Authority.to Man-
aging Director for Establishing Target
Dates for Board Decisions (Memo No.
7674, OGC).

3. Docket 27372, Pan American
World Airways v. Seaboard World Air-
lines, and Docket 27459, Seaboard
World Airlines, Enforcement Proceed-
ing (Memo No. 7663, OGC).

4. Sample Certificate for Section 418
Carriers (Memo No. 7675, BOR, OGCQC).

5. Docket 31439, Application by
Summa Corp. (Summa), and Lineas
Aereas de Nicaragua, S.A. (Lanica), for
approval of an agreement between the
parties (Memo 7676, BOR, BIA).

6. Docket 29952, Pan American’s ap-
plication for New York-Dallas/Ft.
Worth fill-up authority (Memo No.
6980-G, BOR).

7. Docket 30656, ALIA-The Royal
Jordanian Airlines Corp. (Memo No.
3634-F, BIA, BOR, OGC).

8. Docket 31090, increase in main-
land-Puerto Rico/Virgin Islands pro-
motional fares proposed by American
(Memo No. 7668, BFR).

9. Docket 29591, Complaint of
Donald L. Pevsner, Esq., regarding

refund provisions for unused tickets,
(Memo No. 7670, BFR, BIA).

10. Docket 31749, Transatlantic spe-
cific commodity rate on books pro-
posed by TWA (Memo No. 7685, BFR,
BIA).

11. Dockets 31682 and 31685-NACA
and ACTOA complaints against U.S.-
Mexico APEX and ITX fares proposed
by American (Memo No. 7683, BFR,
BIA).

12. Dockets 31561 and 31672, Com-
plaints of Trans International Airlines
against North/Central and South Pa-
cific Budget Fares proposed by Pan
American (BFR).

13. Dockets 31574, 31722, 31723,
31720, 31710, 31775, 31718, 31706,
31725, 31724, 31717, 31719. California-
Nevada Low-Fare Route Proceeding
and related matters (Memo No. 7686,
BLJ, OGCOC).

14. Proposed Legislation (Memo No.
7187-A, BOE).

STATUS: Open.
PERSON TO CONTACT:

Phyllis T. Kaylor, the Secretary,
202-673-5068.

[S-2192-77 Filed 12-30-77; 3:34 pm]

[6210-01]
2

BOARD OF GOVERNORS OF THE
FEDERAL RESERVE SYSTEM.

“FEDERAL REGISTER"” CITATION
OF PREVIOUS ANNOUNCEMENT:
42 FR 65372.

PREVIOUSLY ANNOUNCED TIME
AND DATE OF THE MEETING: 10
a.m., Wednesday, January 4, 1978.

CHANGES IN THE MEETING: Post-
ponement of the meeting. The matters
that had been announced for consider-
ation on January 4 will be considered
on January 5, following the previously
announced open meeting.

CONTACT PERSON FOR MORE IN-
FORMATION:

Mr. Joseph R. Coyne, Assistant to
the Board, 202-452-3204.
Dated: December 30, 1977.
THEODORE E. ALLISON,
Secretary of the Board.
[85-2193-77 Filed 12-30-77; 3:25 pm)

[4910-58]

3
NATIONAL TRANSPORTATION
SAFETY BOARD,

TIME AND DATE: 9:30 a.m., Thurs-
day, January 5, 1978 (NM-78-1).
PLACE: NTSB Board Room, National
Transportation Safety Board, 800 In-
dependence Avenue SW., Washington,
D.C. 20594.

STATUS: The first four items will be
open to the public; the fifth item will
be closed. A majority of the Board
g?ted that no earlier notice was possi-

e.

MATTERS TO BE CONSIDERED:

1. Aircraft Accident Report—Com-
monwealth of Pennsylvania, Piper PA-
31T, N631PT, Bressler, Pa., February
24, 1977,

2. Discussion of recommendation
closeouts A-74-106, A-77-20, and A-T4-
110.

3. Railroad Accident Repori—Rear
End Collision of Two ConRail Freight
Trains, Stemmers Run, Baltimore,
Md., June 12, 19717.

4. Recommendation to Secretary,
DOT, republication of official hazard-
ous materials reference list.

5. Opinion and Order—Commandant
v. Torres, Dkt. ME-66; disposition of
appellant’s appeal.

CONTACT PERSON FOR MORE IN-
FORMATION:

Sharon Fleming, 202-755-4930.
[S-2191-77 Filed 12-30-77; 3:29 pm]
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[4110-35]
Title 42—Public Health

CHAPTER IV—HEALTH CARE FINANCING
ADMINISTRATION, DEPARTMENT OF
HEALTH, EDUCATION, AND WELFARE

PART 478—STATEWIDE PROFESSIONAL
STANDARDS REVIEW COUNCILS

Subpart B—Advisory Groups to Statewide
Professional Standards Review Councils

MEMBERSHIP, ORGANIZATION, AND DUTIES
OF ADVISORY GROUPS

AGENCY: Health Care Financing Ad-
ministration (HCFA), HEW.

ACTION: Final rule.

SUMMARY: These regulations prescribe
the membership, organization, and du-
ties of advisory groups to Statewide
Professional Standards Review Councils.
The regulations require the advisory
groups to assist Statewide Councils in
their activities by assuring the involve-
ment of health care practitioners other
than physicians and by developing effec~
tive relationships with organizations
representing these practitioners and
health care facilities. The advisory
groups also assist the councils in other
functions, including the coordination of
activities and dissemination of informa-
tion among PSROs, the evaluation of
PSROs, and if necessary, development of
replacement PSROs.

Section 1162(e) of the Social Security
Act requires that the councils be advised
and assisted by advisory groups, and
that the Secretary of Health, Education,

- and Welfare issue regulations governing
their establishment.

EFFECTIVE DATE: These regulations
are effective January 4, 1978.

FOR FURTHER INFORMATION CON-
TACT;

Rhoda Abrams, Director, Office of Pro-
gram Development, Health Standards
and Quality Bureau, Room 16A-44,
Parklawn Building, 5600 Fishers Lane,
Rockville, Md. 20857, phone 301-443-
4086.

SUPPLEMENTARY INFORMATION:
On July 12, 1978, there was published in
the FEDERAL REGISTER (41 FR 28690) a
nofice of proposed rulemaking to add a
new Subpart V to Part 101 of Title 42 of
the Code of Federal Regulations. Since
that date a new Chapter IV in Title 42
of the Code of Tederal Regulations has
been established for regulations govern-
ing programs of the Health Care Financ-
ing Administration, These final regula-
tions are codified as Subpart B of Part
478, Subchapter D, Professional Stand-
ards Review, of 42 CFR Chapter IV.

All comments, suggestions, and objec-
tions received in response to the NPRM
were considered and are summarized be-
low along with the Department’'s re-
sponses and the changes made in the
proposed rule,

(1) One comment stated that State-
wide Councils already represented the
health community and urged that these
rules not be promulgated and Advisory

RULES AND REGULATIONS

Groups not be established. Section 1162
(e) of the Social Security Act, however,
requires the establishment of Advisory
Groups to Statewide Councils.

(2) Several comments requested that,
one or more positions on the Advisory
Group be reserved for representatives of
special groups of health care prac-
titioners, such as pharmacists, or repre-
sentatives of particular health agencies,
such as rehabilitation facilities. (See
§ 478.102.) The suggestions were rejected
because the number of interested groups
and agencies is great and limitation of
member positions to representatives of
specific groups would result in reducing
the variety of representatives of other
groups which may be appropriately
designated as Advisory Group members.
The general definition of membership
categories which is in the rule permits
flexible membership selection that is
consistent with local needs and condi-
tions.

(3) Comments recommended an in-
crease in the size of the Advisory Group.
This suggestion could not be taken be-
cause the statute specifies that the num-
ber of Advisory Group members be not
less than seven nor more than eleven.

(4) One objection was made to the
requirement that at least one-half of the
Advisory Group be representatives of
health care practitioners (other than
physicians) and urged instead that there
be greater representation for hospitals.
This change was not made because the
statute requires that hospitals be repre-
sented on the Statewide Counecil itself.
Also there are a large number of health
care practitioner (other than physician)
groups that require representation on
the Advisory Group and expanding hos-
pital representation would limit the po-
sitions available for these other groups.
(See §478.102(a) (3) (1).)

(5) Several comments requested
changes regarding the length of terms
and the limit on the number of terms of
Advisory Group members. There was no
consensus among these comments and
the provisions of the proposed rule were
retained. The rule now provides for
appointing members for one year terms,
but allowing an individual member to
serve continuously up to three terms.
This provides for cumulative develop-
ment of the skills of some members while
affording an opportunity for participa-
tion on the Advisory Group to a large
number of group representatives. (See
§ 478.102(a) (2).)

(6) One comment recommended that
the public be allowed to attend Advisory
Group meetings, but that some meetings
be closed on the basis of reasonable con-
fidentiality policy. This suggestion was
incorporated into the final rule under
§ 478.103(e) .

(7) Several recommendations urged
the enclusion of a time requirement for
the inijtiation of the actual operation of
the Advisory Group. This addition has
been made in the final regulation under
§ 478.103(a) .

Accordingly, with these changes and
additions, the proposed rules are adopted
as set forth below.

Subchapter D of Chapter IV of 42 CFR
is amended by adding a new Subpart B
to Part 478 to read as follows:

Subpart B—Advisory Groups to Statewide

Professional Standards Review Councils

Sec.
478.101
478.102
478.103
478.104
478.105
478.106

AUTHORITY; Secs. 1102 and 1162(¢), Soclal
Security Act (42 U.8.C. 1302, 1320c-11(e)).

Subpart B—Advisory Groups to Statewide
Professional Standards Review Councils

§ 478.101 Scope.

Section 1162(e) of the Social Security
Act (“the Act”) provides that the State-
wide Professional Standards Review
Council for any State (“Statewide Coun-
cil”) shall be advised and assisted in
carrying out its functions by an Advisory
Group. This subpart establishes the re-
quirements for Statewide Councils to fol-
low in establishing and utilizing such
Advisory Groups.

§ 478.102 Membership.

(a) Composition, terms and qualifi-
cations. (1) Each Advisory Group shall
have a minimum of seven and a maxi-
mum of eleven members.

(2) Advisory Group members shall be
appointed for terms of one year. An ap-
pointed member’ shall not be eligible to
serve more than three consecutive full
terms. To the extent practicable, no
more than one-half of the members of
the Advisory Group shall be appointed
for an initial term in any year subse-
quent to the first year.

(3) The membership of each Advisory
Group shall consist of representatives of
health care practitioners (other than
physicians), of hospitals and of other
health care facilities which provide
within the State health care services for
which payment, in whole or in part, may
be made under Titles V, XVIII or XIX
of the Act and who are knowledgeable
about the types of health care services
being reviewed in the State. In addition,
the membership of each Advisory Group
shall meet the following requirements:

(1) Representatives of health care
practitioners (other than physicians). At
least one-half of the members of each
Advisory Group shall be represenfatives
of health care practitioners (other than
physicians), For purposes of this sub-
part, health care practitioners (other
than physicians) are those health pro-
fessionals who do not hold a Doctor ol
Medicine or Doctor of Osteopathy de-
gree, meet all applicable State or Fed-
eral requirements for practice of their
profession, and are actively im-oich :l‘:
the delivery of patient care or services
which are directly or indirectly paid for
under Titles V, XVIIT and/or XIX of the
Act. Each such representative shall
practice his or her profession in the
State.

(ii) Representatives of hospitals. One
or more members of each Advisory Group
shall be representatives of hospitals.

Scope.

Membership.

Organizational requirements.
Reporting requirements.
Duties and functions.
Employment nondiscrimination,
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Fach such representative shall be ac-
tively involved in the administration of
or provision of services in a hospital
which is located in the State and which
has in effect arrangements for reim-
bursement for services under Titles V,
XVIII and/or XIX of the Act.

(iii) Representatives of other health
care facilities, One or more members of
each Advisory Group shall be representa~
tives of health care facilities other than
hospitals. At least one such member shall
be a representative of a skilled nursing
facility (as defined in section 1861(j) of
the Act) or an intermediate care facility
(as defined in 42 CFR 449.10(b) (15)).
Each such representative shall be ac-
tively involved in the administration of
or provision of, services in a health care
facility other than a hospital which is
located in the State and which has in
effect arrangements for reimbursement
for services under Titles V, XVIII and/or
XIX of the Act.

(b) Selection procedures. (1) Each
Statewide Council shall have a standing
committee, called the Advisory Group
Nominating Committee, which shall
solicit recommendations and nominate
persons for Advisory Group member-
ship, Each Advisory Group Nominating
Committee shall have no fewer than five
members and shall include at least one
representative of each of the three mem-
bership categories set forth in section
1162(b) (1), (2) and (3) of the Act.

(2) Each Statewide Council shall de-
velop a written plan for the selection of
Advisory Group members. Such plan
shall be submitted to the Secretary no
later than 90 days after the date of
execution of an agreement between the
Secretary and the Statewide Council
under section 1162(d) of the Act and
must be approved by the Secretary prior
to the selection of any Advisory Group
members. Such plan shall include the
following provisions:

(1) Specification of the composition of
the Advisory Group, including plans to
rotate membership among practitioner
and_health care facility groups.

() A list of all the organizations
Tepresenting health care practitioners
other than physicians, hospitals, other
health care facilities and consumer and
other interested groups in the State from
which recommendations will be sought
by the Advisory Group Nominating Com-
mittee,

i) Criteria and procedures for re-
View of recommendations by the Advi-
Sory Group Nominating Committee,

(iv) Criteria and procedures for selec-
tion ot.Advisory Group members by the
Statewide Counefl from nominations of
;‘ie tt:edmory Group Nominating Com-

§ “75-103 Organizational requirements.
: 'a) Each Statewide Council shall con-
Gene the first meeting of the Advisory

TOup no later than 120 days after ap-

?;?‘g: of the described plan in § 478.102

RULES AND REGULATIONS

(b) Each Advisory Group shall estab-
lish its own organizational structure,
elect its own chairperson, and develop
written operating procedures, consistent
with this subpart.

(c) Each Advisory Group shall report
directly to its Statewide Council.

(d) Each Advisory Group shall meet
as a whole at least quarterly.

(e) Meetings, or any portion thereof,
of the Advisory Group shall be open to
the public, except when the meeting con-
cerns review of':

(1) Sanction reports or recommenda-
tions forwarded to the Statewide Coun-
cil pursuant to section 1157 of the Act;

(ii) Review of PSRO reconsiderations
pursuant to section 1159(a) of the Act;

(iii) Internal personnel rules and
practices of the Statewide Council;

(iv) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(v) Matters prohibited from disclo~
sure by statute;

(vi) Information of a personal nature
where disclosure would constitute a
clearly unwarranted invasion of personal
privacy; and

(vil) Information the premature dis-
closure of which would be likely to sig-
nificantly frustrate implementation of a
Statewide Council action except where
the Statewide Council has already dis-
closed to the public the content or na-
ture of the action, or where the State~
wide Council is required by law to make
such disclosure on its own initiative prior
to taking final Statewide Council action.

(f) Minutes shall be recorded for all
Advisory Group meetings and shall be
available to the public consistent, as ap-
propriate with regulations to be issued
by the Secretary concerning confiden-
tiality.

(g) Each Statewide Council shall pro-
vide its Advisory Group with staff sup-
port sufficient to enable the Advisory
Group to carry out its duties and func-
tions under this subpart.

(h) Expenses reasonably and neces-
sarily incurred, as determined by the
Secretary, by an Advisory Group in
carrying out its duties and functions
under this subpart shall be considered to
be expenses necessarily incurred by its
Statewide Council.

§ 478.104 Reporting requirements.

(a) Each Statewide Council shall pre-
pare annually for submission to the Sec-
retary a report containing the following
information:

(1) The plan described in § 478.102
(b) (2).

(2) The membership of the Advisory
Group Nominating Committee.

(3) The membership of the Advisory
Group.

(4) The organization of the Advisory
Group.

(5) The Advisory Group’s activities for
the year, including the number of meet-
ings, and a description of specific proj-
ects, accomplishments, and recom-
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mendations made by the Advisory Group
to its Statewide Council.

(b) Each Advisory Group shall pre-
pare an annual report assessing the in-
volvement of health care practitioners
(other than physicians), and of hospitals
and other health care facilities in the
Professional Standards Review Organi-
zation program in its State.

§ 478,105 Dauties and functions.

Each Advisory Group shall advise and
assist its Statewide Council in the per-
formance of the Council’s functions, spe~
cifically in the following areas and in
any other areas considered appropriate
by the Statewide Council:

(a) (1) In assuring maximum effective
involvement of health care practitioners
(other than physicians) in the Profes-
sional Standards Review Organization
activities in its State.

(2) In developing effective relation-
ships with organizations representing
health care practitioners (other than
physicians), hospitals and/or health
care facilities within its State.

(3) In carrying out the functions of
the Statewide Council under section 1160
(c) of the Act as they relate to health
care practitioners (other than physi-
cians), hospitals and other health care
facilities. :

(4) In carrying out the Statewide
Council’s functions under section 1162(c)
of the Act.

(b) An Advisory Group may under-
take other activities with the approval
of its Statewide Council.

§ 478.106 Employment

tion.

nondiserimina-

Attention is called to the requirements
of Executive Order 11246 (42 US.C.
2000e) which prohibits discrimination
against any employee or applicant for
employment because of race, color, re-
ligion, sex or national origin. Regula-
tions implementing such Executive Or-
der 11246, which are applicable to Ad-
visory Groups under this Subpart, have
been issued by the Secretary of Labor
(41 CFR Ch. 60).

(Sec. 1102, 49 Stat. 647 (42 U.S.C. 1802).)

(Catalog of Federal Domestic Assistance Pro-
gram Nos. 13.714—Medical Assistance Pro-
gram; 13.800—Medicare-Hospital Insurance;
13.801—Medicare-Supplementary Medical In~
surance.)

Nore.—The Department of Health, Educa~
tion, and Welfare has determined that this
document does not contain a major proposal
requiring preparation of an Economic Im-
pact Statement under Executive Order 11821,
as amended by Executive Order 11049, and
OMB Circular A-107.

Dated: August 10, 1977.

RoserRT A. DERSON,
Administrator, Health Care
Financing Administration,

Approved: November 12, 1977.

JosePH A. CALIFANO, JT.,
Secretary.
[FR Doc.78-00001 Filed 1-3-78;8:45 am]
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[4910-06 ]
Title 49—Transportation

CHAPTER II—FEDERAL RAILROAD AD-
MINISTRATION, DEPARTMENT OF
TRANSPORTATION

[FRA Economic Docket No. 4, Notice No. 2]

PART 266—ASSISTANCE TO STATES FOR
RAIL SERVICE ASSISTANCE UNDER
SECTION 5 OF THE DEPARTMENT OF
TRANSPORTATION ACT

Procedures and Requirements Regarding
Applications and Disbursements

AGENCY: Federal Railroad Adminis-
tration (“FRA”), Department of Trans-
portation.

ACTION: Final rule.

SUMMARY: This rule sets forth proce-
dures and requirements of the Federal
Railroad Administrator (‘“Administra~
tor’”) in connection with the filing of
applications with the FRA: for rail serv-
ice assistance under section 5 of the De-
partment of Transportation Act (49
U.S.C. 1654) (“Act”) as amended by
section 803 of the Railroad Revitaliza-
tion and Regulatory Reform Act of 1976
(“RRRRA").

EFFECTIVE DATE: February 3, 1978.

FOR FURTHER INFORMATION CON-
TACT:

JoAnne McGowan, Program Analyst,
Office of State Assistance Programs,
Federal Railroad Administration,
Washington, D.C. 20590, 202-426-
16%717; or

Mark Tessler, Attorney-Advisor, Office
of Chief Counsel, State Rail and Pas-
senger Programs Division, Federal
Railroad Administration, Washington,
D.C. 20590, 202-426-7737, who are the
persons principally responsible for the
preparation of this document.

SUPPLEMENTARY INFORMATION:
On August 9, 1976, Proposed Procedures
and Requirements Regarding Applica-
tions and Disbursements were published
in the FepeErRAL REGISTER (21 FR 33354)
as proposed Part 266 of Title 49 of the
Code of Federal Regulations. The Ad-
ministrator is the delegate of the Secre-
tary for all purposes under subsections
5(f) through 5(0) of the Act. The Ad-
ministrator has determined, in accord-
ance with the policies of the Depart-
ment of Transportation as published in
41 FR 16200, April 16, 1976, that an eval-
uation of the regulatory impact of these
regulations is not required. As stated in
those policies, an evaluation is not re-
quired if the grant program require-
ment, or publication of the proposed
regulations is expressly mandated by
statute. The Administrator has also de-
termined, under Department of Trans-
portation Order No. 5610.1B (39 FR
35234), September 30, 1974, that proj-
ects under these regulations do not sig-
nificantly affect the quality of the hu-
man environment (except where high-
ways or highway-related facilities are
involved or the project is to construct
or improve facilities for which the ac-
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quisition of real estate is’ required). A
negative gdeclaration has been prepared
pursuant to this determination and is
available to the public upon request.
Therefore, applicants for financial as-
sistance pursuant to this part are not
required to prepare or submit data on
the environmental impact of the proj-
ects proposed in the applications, except
(1) where the proposed project is to
construct or improve facilities which
necessitate the purchase of real estate,
in which case an environmental assess-
ment shall be submitted with the ap-
plication, or (2) where the preposed
project involves highways or highway-
related facilities, in which case the Fed-
eral Highway Administration regu-
lations on environmental assessments
shall apply (23 CFR Part T71).

Section 5 of the Act establishes a five-
yvear program (“Section 5 Program'™
similar to the rail service continuation
assistance program (“Title IV Pro-
gram') authorized under section 402 of
Title IV of the Regional Rail Reorgani-
zation Act of 1973, as amended (45
U.S.C. §701 et seq.) (“Rail Act”). The
Section 5 Program provides financial as-
sistance to States for rail freight assist-
ance programs that are designed to
cover:

(1) The cost of rail service continua-
tion payments;

(2) The cost of purchasing a line of
railroad or other rail properties to main-
tain existing or previde for future rail
service;

(3) The cost of rehabilitating and im-
proving rail properties on a line of rail-
road to the extent necessary to permit
adequate and efficient rail freight serv-
ice on such line; and

(4) The cost of reducing the costs of
lost rail service in a manner less expen-
sive than continuing rail service.

For the period from July 1, 1976, to
April 1, 1978, section 5 of the Act author-
izes rail service assistance to States out-
side the Northeast and Midwest Region
as defined by the Rail Act. Beginning
April 2, 1978, the Section 5 Program will
extend to all States pursuant to the ex-
panded eligibility provisions of section
5(n) of the Act.

DiscussioN oF MAJOR COMMENTS

Interested persons were invited to par-
ticipate in this rulemaking by submit-
ting written comments to the FRA. The
public docket on this rulemaking con-
tains correspondence from 22 commenta-
tors. Many comments were adopted, in
whole or in part, and some were rejected.
The significant issues aye discussed in the
following paragraphs. Due to various ad-
ditions and deletions, section numbers
may have changed from those used in the
proposed rules. References in this pre-
amble refer to the revised section num-
bers.

§ 266.1. One comment suggested that
the definition of “planning assistance” be
amended to include planning assistance
costs incurred in revising or amending
the original State Rail Plan. This was
intended in the original definition and it
has been changed to clarify this.

§ 266.5(d). Several of the comments
received recommended that the FRA
clarify the scope of “substitute service
assistance” to be provided pursuant to
section 5(f) (4) of the Act. This section
provides for rail freight assistance pro-
grams designed to cover the cost of
reducing the costs of lost rail service
in a manner less expensive than con-
tinuing rail service. It was suggested
that both the relocation of shippers lo-
cated on eligible lines and operating
subsidies for use of nonrail freight
transportation be included as eligible as-
sistance programs. The FRA recognizes
the apparent eligibility of programs of
this type. However, because the question
of substitute service assistance was not
widely addressed in either the proposed
regulations or in the comments received,
more information and discussion of the
subject is felt to be necessary before
specific regulations governing such pro-
grams are established.

Therefore, comments and suggestions
regarding the scope and eligibility re-
quirements of substitute service assist-
ance will be solicited by an advance no-
tice of proposed rulemaking to be pub-
lished in the FeperaL REGISTER in the
near future. Until such specific regula-
tions are issued, applications will be
handled on a case-by-case basis.

§ 266.7(b). Many commentators have
stated that eligible mileage should not
be limited solely to lines of railroad for
which the Commission has found that
the public convenience and necessity per-
mit the abandonment of, or the discon-
tinuance of service on such line. They
suggested that marginal lines which
might in the future be the subject of
abandonment petitions be included as
eligible mileage. The determination as
to what constitutes eligible mileage is
governed by sections 5 (h) and (k) of
the Act. Those statutory provisions can-
not be modified or waived by the Admin-
istrator.

§ 266.9. This section has been expanded
to clarify the available sources of funds
which may comprise the State share of
the costs of providing rail service assist-
ance under section 5(g) of the Act. Such
costs may be provided through in-kind
benefits such as forgiveness of taxes,
trackage rights, and facilities which
would not otherwise be provided. Stand-
ards and procedures regarding in-kind
benefits shall be governed by 49 CFR
Part 267.

§ 266.11. This section has been revised
to clarify that costs may be incurred
prior to the date of the execution of the
grant agreement only under specified cir-
cumstances and only with the prior writ-
ten approval of the Administrator.

§ 266.13. This section has been revls(’d.
to provide for an allocation of fl}nds as
of April 2, 1978, the date on which the
Title IV program merges into the Sec
tion 5 Program, On that date, appropri
ated sums transferred into the program
by section 5(0) of the Act are allocated {0
all States. Additionally, funds approprls
ated to the Section 5 Program for ﬂs.c“t
vear 1978 and which are not the Subletch
of a grant agreement executed by bo

\
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parties by April 2, 1978, are reallocated
among the other States. On that date, all
mileage eligible for rail service assistance
under the Title IV Program will also be
eligible under the Section 5 Program.
This section has therefore been revised
to reflect that merger and the increased
eligible mileage resulting from it. In
addition, the requirement of an annual
certification by the Governor that each
line is suitable for rail freight service has
been deleted with the view that the statu-
tory five-year Federal assistance limita-
tion contained in section 5(k) (2) pro-
vides sufficient safeguards as intended by
Congress.

Subsection 266.13(c) governs all real-
locations except the reallocation occur-
ing as of the merger date (April 2, 1978) .
This subsection provides for reallocation
of funds which are in excess of a State’s
certified program of projects. The pro-
gram of projects is based on those proj-
ecis for which the State intends to sub-
mit specific project applications during
the program period. Reallocation based
on the program of projects will enable a
Btate to plan for, and retain funding
for, the assistance of lines which it rea-
sonably expects will become eligible dur-
ing the ensuing fiscal year.

For fiscal year 1978, there will be a re-
allocation of funds distributed as of April
2, 1978, as a result of .the merger of the
Section 5 and Title IV Programs. This
reallocation will be based on (1) a pro-
gram of projects submitted prior to May
1,1978, by the States in the original Sec-
tion 5 Program and (2) & program of
projects which will be submitted by May
1, 1978, by States eligible due to the ter-
mination of the Title IV Program and
which will cover the period from the date
(1)§7submission through September 30,

8.

States should be aware that § 266.17
contains provisions for amending a pro-
gram of projects and thus programs of
projects submitted early in the fiscal year
can he updated prior to the fiscal year
1978 reallocation.

This section has also been revised to
brevent administrative bottlenecks sim-
ilar to those which have occurred under
the September 30 reallocation deadline
of the Title IV Program (49 CFR 255.7
(@) (3)), The September 30 reallocation
resulted in placing a8 paperwork burden
on both the States and FRA with all
parties rushing to complete the necessary
Work on applications and grants before
the close of the fiscal year. To eliminate
this burden, the September 30 realloca-
Uon has not been incorporated into these
regulations. Instead, reallocations, in ad-
dition to those mentioned above, will take
blace during the year only when neces-
sary, and upon written notice to the
States,

In a further effort to reduce the
burdens on both the States and FRA
0 complete the paperwork process ac-
ctording to an inflexible timetable, the
annual reallocation and the 1978 real-
Iocation resulting from the merger of
the two programs will be accomplished
5 soon as practicable after receipt of
the States’ programs of projects.
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§ 266.15(a) . It has been suggested that
the “local and regional governmental
bodies” referred to in this section be
designated as the Metropolitan Plan-
ning Organizations in those areas
where such bodies exist. The designated
State agency has the responsibility un-
der this section to establish procedures
whereby local and regional govern-
mental bodies may review and comment
on appropriate elemenis of the State
Rail Plan. The FRA expects that such
review and comment procedures will in-
volve all affected local and regional gov-
ernmental bodies, thereby negating the
need to designate a specific organization.

§ 266.15(¢). Many commentators felt
that the required contents of the State
Rail Plan impose unnecessary burdens
upon the States. Based on the experience
gained in administering the Title IV
Program, in which the requirements are
very similar, the FRA has determined
that the listed requirements are the
minimum upon which a useful and effec-
tive State Rail Plan can be based. Ad-
ditionally, experience has shown that
States in the Title IV Program have
been quite successful in drafting their
plans according to the requirements of
that program.

One suggestion that was made by
many was that the specific rail project
justifications should more appropriate-
ly be included as part of the project
application rather than as part of the
State Rail Plan. The data and analyses
required as part of the State Rail Plan
are data and analyses which a State must
have in order to develop its overall strat-
egy for resolving local rail freight prob-
lems. Because this data is indispensable
to an informed decision as to where best
to apply program funds, it has been de-
termined that it is appropriate to re-
quire the data prior to the individual
project application. It should be noted
that pursuant fo § 266.19(b) (3) of this
part, exhibits filed with the State Rail
Plan or pursuant to a prior application
need not be refiled in a subsequent appli-
cation as long as the prior filing is ap-
propriately referenced. Also, where re-
quired data are available from secondary
sources, the States are encouraged to use
such data rather than develop it them-
selves.

§ 266.15(c) (3) (vi). One State sug-
gested that this section, which requires
the identification of projects for which
a State wishes to receive assistance un-
der the Act, including, where practi-
cable, projects not yet eligible for Federal
assistance but expected to become eli-
gible during the ensuing year, be ex-
panded fo include projects expected to
become eligible during the life of the pro-
gram. A State is of course free to expand
the scope of this section; however, the
requirement will remain limited to lines
expected to become eligible during the
ensuing year.

§ 266.15(¢c) (4). It has been suggested
that the requirements of this section
should apply to projects listed in sub-
division 266.15(c) (3) (vi) in addition to
the lines or projects listed in subdivi-
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slons 266.15(c) (3) (i), (v) and (v).
The stated purpose of this addition would
be to include in the analysis procedure
projects potentially eligible for assist-
anece. Such projects are already included
in the scope of the analysis procedure of
this section because subdivision (3) (vi)
is the product of the analysis of the three
preceding categories. Subdivision (3)
(iii) refers to rail lines in the State
which are eligible for assistance under
section 5(k) of the Act. Subdivision (3)
(iv) refers to lines of railroad in the
State which, pursuant to section 1a(5)
(a) of the Interstate Commerce Act, as
amended (“ICA”) and 49 CFR 1121.20
(b) (1) and (2), are designated as po-
tentially subject to abandonment as well
as those which are anticipated to be the
subject of an abandonment or discon-
tinuance application, Subdivision (3) (v)
refers to rail freight services in the
State for which abandonment applica-
fions are pending before the Commis-
sion, Subdivisions (3) (iv) and (3)(y)
include lines which, while they are not
yet eligible under section 5(k) of the Act,
are potentially eligible due to the possi-
bility of their abandonment in the fu-
ture. Thus reference to subdivision (3)
(yi) in this section is not necessary be-
cause potentially eligible lines will be
analyzed pursuant to subdivisions (3)
(iv) and (3) (v).

Another issue regarding lines included
in subdivision (3) (iv), lines which are
designated as potentially subject to
abandonment as well as those which
are anticipated to be the subject of an
abandonment or discontinuance appli-
cation, involyves the availability of data
with respect to these lines. The Com-
mission has issued branch line account-
ing regulations (49 CFR Part 1201, Sub-
part B) requiring rail carriers to col-
lect and publish cost and revenue data
for lines designated as potentially sub-
ject to abandonment and those an-
ticipated to be the subject of an aban-
donment or discontinuance application
within a specified time period. Since
the cost and revenue data for these lines
will not be available until such time
as it is reported to the Commission
under the branch line accounting regu-
lations, subsection 266.13(¢c) (4) has been
revised to require certain analyses and
information with respect to these lines
only when the cost and revenue data
necessary for the analyses is provided
in accordance with 49 CFR Part{ 1201,
Subpari B.

§ 266.15(c) (6). The necessity and ex-
tent of public hearings as part of a
State’s planning process were questioned
by several commentators. One State feit
that while public participation in the
planning process should be encouraged,
formal public hearings should not be re-
quired because they do mot provide an
adequate forum for the exchange of
ideas. Another State expressed the view
that public hearings should not be re-
quired for annual updates and revisions.

The regulations require that an op-
portunity for a public hearing be af-
forded the public as one element of the
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public participation requirement of sec-
tion 5(i) (3) (C) of the Act. It is intended
that other methods of eliciting the
public views be used in addition to pub-
lic hearings. It is felt that the im-
portance of assuring the public a voice
in the planning process as required by
the Act outweighs any possible duplica-
tion of time and energy.

The public must also be afforded an
opportunity to participate in the selec-
tion of projects to be assisted or dropped
from the program due to developments
occurring between annual updates of
the State Rail Plan. For that reason, the
requirement concerning public hearings
on the annual update or revisions will
be retained,

§ 266.19(c) (9). On January 24, 1977,
a new Part 265 of the Code of Federal
Regulations was published in the Fep-
ERAL REGISTER (41 FR 4286). Those regu-~
lations, entitled “Nondiscrimination in
Federally Assisted Railroad Programs”
(“Nondiscrimination Regulations”),
implement section 905 of the RRRRA
and require recipients of financial as-
sistance under the RRRRA and certain
of their contractors and subcontractors
to take affirmative action to ensure that
minority persons and minority busi-
nesses have a fair opportunity to par-
ticipate in employment and contractual
opportunities which may result from
projects, programs and activities funded
by such assistance.

The certification requirement of
§ 266.19(c) (9) has been revised to in-
corporate the Nondiscrimination Regu-
lations. Included in those regulations at
49 CFR 265.11 are deadline requirements
critically important to the receipt of
funding approval,

Additionally attention is directed to 28
C¥R Part 42, Subpart F, published in
the FepeEraL REGISTER on December 1,
1976 (41 FR 52669). Those regulations,
entitled “Nondiscrimination; Equal Em-
ployment Opportunity, Policies and Pro-
cedures—Coordination of Enforcement
of Nondiscrimination in Federally As-
sisted Programs”, set forth minimum
requirements for implementation by Fed-
eral agencies of title VI of the Civil
Rights Act of 1964 (42 U.S.C. 2000d-d-
4), The Department of Transportation
(“DOT”") has issued DOT Order 1000.2B
implementing those regulations. FRA
will be issuing an order in the near fu-
ture implementing the DOT order.

§ 266.19(e) (5). The proposed regula-
tions required that the planning work
statement include analytical method-
ology to be used in the planning process.
Such methodology was to include con-
sideration of the advisory criteria pub-
lished by the Rail Services Planning Of-
fice under subsection 205(d) (3) of the
Rail Act. Because such advisory criteria
are required only under the Title IV Pro-
gram, reference to it has been deleted
from this section.

§ 266.19(f). This section has been
slightly expanded to clarify the require-
ments for appraisals related to the ac-
quisition of rail lines. In order to be valid,
appralsals must be based on the extent
of the property interest to be acquired.
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This interest can only be determined on
the basis of a title search. Therefore, this
section has been revised to require that
the two independent valuation appraisals
be based on the results of a title search.
This section has also been clarified to
require that comparable land sales be
used in appraising the value of the land
involved. Additionally, a State Review
Appraiser is required to review the two
appraisals and on the basis of the ap-
praisals establish just compensation.
This approach is consistent with that
utilized by the Federal Highway Admin-
istration and will be useful both to the
States and FRA in evaluating appraisals,

This section also has been revised to
incorporate the requirements of the
Uniform Appraisal Standards for Fed-
eral Land Acquisitions and the Uniform
Relocation Assistance and Real Property
Acquisition Policies Act of 1970,

§ 266.21. This section has been revised
to provide more detailed instructions re-
garding consideration of the environ-
mental impact of projects to construct
or improve facilities for which the ac-
quisition of real estate is required. An en-
v -onmental assessment is required of all
such projects. If the assessment con-
cludes that a project will not signifi-
cantly affect the quality of the human
environment a negative declaration to
that effect is required. However, if the
assessment concludes that the quality of
the human environment is significantly
affceted, an environmental impact state-
ment is required.

The form and content of such docu-
ments will be governed by FRA Proce-
dures for Considering Environmental
Impacts. Proposed procedures were pub-
lished in the FEDERAL REGISTER on Janu-
ary 27, 1977 (41 FR 5171). Until such
time as the procedures are issued in final
form, the proposed procedures should be
considered an adequate guide for the
preparation of the necessary documents.
Copies of the proposed procedures, and
of the final procedures when issued, will
be made available to interested parties
upon request.

§ 266.23. This section has been revised
to clarify the situation occurring when
cash confributions are provided by the
Btate as part of its matching share. The
State must expend a pro-rata share of
its cash confribution at the same rate
that payments of the Federal share are
made to the State. If the State share is
not expended at the same rate as the
Federal payments are made, the Federal
share could exceed the statutory maxi-
mum. The provision or performance of
in-kind benefits is governed by 49 CFR
Part 267.

Also included in this section is the
requirement that third party agreements
must be executed before funds can be
disbursed to the State to cover costs in-
curred under such agreements, Addi-
tionally, at least 30 days prior to the
anticipated receipt of advance payments,
the State must provide evidence that it
is eligible to receive such payments pur-
suant to Attachment J of Office of Man-
agement and Budget Circular No. A-102
Revised, published in the FEpERAL REGIS-

TER (42 FR 45828) on September 12,
1977, (““OMB Circular A-102”), This re-
quirement is necessary in order to provide
sufficient time to complete reviews and
resolve any problems which might delay
disbursements to the State.

The remaining revisions to this sec-
tion relate to the information which
must be supplied before funds can be
disbursed for acquisition. It is recog-
nized that hecause of the nature of the
acquisition process a State may not be
able to fulfill certain requirements, par-
ticularly those relating to title, at the
time an application for assistance is
submitted. Accordingly, the regulations
require that this essential information be
provided before funds can be disbursed.

§ 266.25. Clarification was requested
regarding this section’s record keeping
requirements for audit purposes. This
section has thus been revised to reflect
the record keeping requirements con-
tained in Attachment C of OMB Circu-
lar A-102.

Unless otherwise required by statute,
the administrative requirements gov-
erning this program are those contained
in OMB Circular A-102.

Nore.—The Federal Rallroad Administrator
has determined that this document does not
contain a major proposal requiring prepara-
tion of an Economiec Impact Statement under
Executive Order 11821 and OMB Circular A~
107.

In consideration of the foregoing, 49
CFR, Chapter II, is amended by adding
a new Part 266 as set forth below.

Dated: December 29, 1977.

ROBERT E, GALLAMORE,
Deputy Administrator,
Sec.
266.1
266.3
266.5
266.7
266.9
266.11
266.13

Definitions.
Applicability.

Eligibility.

Federal/Non-Federal Share,

Allowable Costs.

Allocation and Reallocation of
Funds.

Requirements for State Rail Plan
for Rail Transportation Services.

Certified Program of Projects.

Applications.

Environmental Impact.

Grant Agreement and Disbursement,

266.25 Record, Audit, and Examination.

26627 Walvers and Modifications,

Appendix A—Regional Directors of Federal
Assistan

266.156

266.17
266.19
266.21
266.23

ce.
Appendix B—Certificates, ;
Appendix C—Federal Highway Administra=
tion Division Offices.

AvTHORITY: Sec. 5, Department of Trans-
portation, as amended, 49 U.S.C. 1654; Sec.
806, Rallroad Revitalization and Regulatory
Reform Act of 1976, 90 Stat, 143; 49 CFR
149(u).

§ 266.1 Definitions.

As used in this part:

“Acquisition” means the purchase of
a line of railroad or other rail properties
under section 5(f)(2) of the Act and
§ 266.5(b) of this part.

“Accelerated maintenance” means
replacing ties, and other track and
structural materials, sufficient function-
ally to restore the existing rail service
facilities to the level necessary for such
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facilities to be maintained in compliance
with FRA Class 1 Track Safety Stand-
ards.

“Act” means the Department of
Transportation *Act, as amended.

“Administrator” means the Federal
Railroad Administrator or his or her
delegate.

“Applicant” means the designated
State agency of a State meeting the
requirements of § 266.7 of this part.

“Commission” means the Interstate
Commerce Commission.

“Designated State agency” means the
State agency designated by the Governor
under section 5(j)(2) of the Act and
§266.7(a) (2) of this part.

“Line of railroad” or “related project”
means (1)() a line of railroad with
respect to which the Commission has
found under section 1a of the Inter-
state Commerce Act, as -amended,
(“ICA”) on or after February 5, 1976,
that the public convenience and neces-
sity permit the abandonment of, or the
discontinuance of rail service thereon, or
(i) a line of raflroad or related project
which was eligible for assistance under
Title IV of the Regional Rail Reor-
ganization Act, as amended (“Rail
Act”), and (2) such line or related proj-
ect has not previously been the sub-
ject of Federal rail service assistance
under section 5 of the Act for more than
five (5) fiscal years.

“Other rail properties” means proper-
iy or facilities, excluding rolling stock,
rélated to a Yine of railroad, as defined
in th) above.

“Planning assistance™® means funds
granted to a State under section 5(1) of
the Act to meet the cost of establishing,
implementing and updating the State's
Rail Plan.

“Planning work statement” means
the planning work statement required
under §266.19(e) of this part.

“Rail service assistance” means pay-
ments provided for raifl freight assist-
ance programs for the purposes enumer-
ated In section 5(f) of the Act and
$266.5 of this part. As used in this part,
such assistance shall include planning
assistance unless specifically excluded.

“Rail service continuation payments”
means payments which cover the dif-
{erence between the revenue attributable
to a line of railroad and the avoid-
uble costs of providing rail service on
such line of railroad, together with a
reasonable return on the value of such
line of railroad and other rail prop-
erties related to that line of railroad,
all as determined in accordanze with 49
CFR Part 1121 with the following excep~-
tlons: (1) Where service is elipible to be
subsidized under section 402(¢)(2) (A)
and (B) of the Rail Act, rail service
continnation payments means payments
determined in accordance with 49 CFR
Part 1125; and (2) where service is
eligible to be subsidized under section
4027c) (2) {C) of the Rail Act, rail serv-
ice continuation pavments means pay-
ments caleulated, to the greatest extent
Possible, iIn a manner consistent with
%9 CFR Part 1121.
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“Rehabilitation or improvement”
means replacing ties, and other track
and structural materials, to the extent
necessary to permit safe, adequate and
efficient rail freight service on a line
of railroad.

“Routine maintenance” means inspec-
tion and light repairs, emergency re-
pairs and a planned program of periodic
maintenance which is necessary to keep
the track at its existing condition or to
coglsply with FRA Class 1 Safety Stand-
ards.

“State” means (1) during the period
from February 5, 1976, through April 1,
1978, any State in which a carrier by
railroad subject to Part I of the ICA
maintains any line of railroad, except
that the term shall not include the States
of Maine, New Hampshiry, Vermont,
Massachusetts, Connecticut, Rhode Is-
land, New York, New Jersey, Pennsyl-
vania, Delaware, Maryland, Virginia,
West Virginia, Ohio, Indiana, Michigan
and Ilineis, the District of Columbia,
and that portion of the State of Wiscon-
sin eligible for, and receivirz assistance
pursuant to Commission order (Ex Parte
No. 293) published on Janus-— 28, 1974
39 FR 3605; and (2) during the period
Tollowing April 1, 1978, any State in
which a carrier by railroad subject to
Part I of the ICA maintains any line of
railroad.

“State Rail Plan” means a current
plan, including all updates, revisions and
amendments thereto, required under sec-
tion 5(j) (1) of the Act and § 266.5 of this
part.

“Substitute service assistance” means
a-zistarce pursuant to section 5(f) (<) of
tile Act designed to reduce the costs of
lost rail service in a manner less expen-
sive than continuinz rail service. Such
assistance may include the acquisition,
construction, or improvement of facili-
ties for the provision of substitute freight
transportation services.

§ 266.3 Applicability.

The provisions of this part apply to the
requirements regarding applications for
and disbursement of financial assistance
for the development of State Rail Plans,
for the continuation of rail “reight serv-
ices, for the acquisition or improvement
of rail properties and for substitute serv-
ic> assistance under subsec' ns 5(f)
through 5(0) of the Act (“Section 5 Pro-
gram'). Compliance with the provisions
of this part is a prerenuisite for the re-
ceipt of such financial assistance.
§266.5 Purpesecs.

Ralil service assistance is provided by
the Administrator to enable an cligible
applicant to cover:

(a) The cost of rail service continua-
tion payments;

(b) The cost of purchasin~ a line of
railroad or other rail properties to main-
tain existing or provide for future rail
service;

(¢) The cost of rehabilitating and im-
proving rail properties on a line of rail-
road to the extent necc-sary to permit
aderaate and efficient rail freight sery-
ice on such line;

861

(d) The cost of reducing the costs of
lost rail service in a manner less expen-
sive than continuing rail service;

{e) The cost of program operations.
Rail service assistance for program op-
erations shall not exceed five (5) percent
of the total funds granted to the State
for the purposes listed in paragraphs (a)
through (d) of this section; and

(f) The cost of developing a planning
work statement and the cost of estab-
lishing, implementing, and updating the
State Rail Plan. Planning assistance is
made available by the Administrator in
accordance with § 266.19(e) of this part
during the course of the State rail plan-
ning process and shall be distributed by
the Administrator as meeded by the
States. The amount of planning assist-
ance to which each State is entitled is
proportionate to the amount of rail sery-
ice assistance to which each State is en-
titled under section 5(h) of the Act.
Planning costs constitute a cost of pro-
viding rail service assistance under sec-
tion 5(h) of the Act and are subject to
the Federal-State cost sharing provi-
sions of that section.

§ 266.7 Eligibility.

(a) State eligibility—(1) Eligibility
requirements for planning assistance. A
State is eligible to receive planning as-
sistance under section 5(i) of the Actand
§ 266.19(e) of this part if the Adminis-
trator approves in writing the State’s
application after determining that:

(1 The State has submitted, as part of
its application for assistance in accord-
ance with §268.19(e) of this part, a
planning work statement documenting
the State’s rail planning process which
will result in an initial or revised State
Rail Plan; and

(ii) The State has provided satisfac-
tory assurances, pursuant to section 5
({4 of the Act, that it has or will
adopt and maintain adequate procedures
for financial control, accounting, and
performance evaluation in order to as-
sure proper use of Federal funds.

(2) Eligibility requirements for rail
service assistance excluding planning as-
sistance. A State is eligible to receive rail
service assistance other than planning
assistance under section 5(h) of the Act
ﬂ.

(1) The State has established an ade-
quate plan for rail services in the State
which (A) meets the of
§ 266.15 of this part; (B) is part of an
overall planning process for all transpor-
tation services in the State; and (C) in-
cludes a suitable process for updating,
revising, and amending such plan, and
the plan as updated, revised and
amended has been approved by the Ad-
ministrator;

(i) Such State plan (A) is adminis-
tered or coordinated by a desienated
State agency; and (B) provides for the
equitable distribution of resources;

(iii) The State agency (A) has author-
ity and administrative jurisdiction to de-
velop, promote, supervise, and support
safe, adequate, and efficient rail trans-
portation services; (B) employs or will
employ, directly or indirectly, sufficlent
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trained and qualified personnel, (C)
maintains or will maintain adequate pro-
grams of investigation, research, promo-
tion, and development with provision for
public participation; and (D) is desig-
nated and directly solely or in coopera-
tion with other State agencies to take all
practicable steps to improve transporta-
tion safety and to reduce transportation-
related energy utilization and pollution;

(iv) The State has provided satisfac-
tory assurances pursuant to section 5(j)
(4) of the Act, that it has or will adopt
and maintain adequate procedures for fi~
nancial control, accounting, and per-
formance evaluation in order to assure
proper use of Federal funds; and

(v) The State complies with the re-
quirements of this part and with the
terms and conditions included in the
grant of assistance.

(b) Eligible Mileage. A line of rail-
road in a State is eligible mileage for
rail service assistance if (1) (i) the Com=-
mission has found after February 5,
1976, that the public convenience and
necessity permit the discontinuance of
service on or abandonment of such line
pursuant to section la of the ICA, or
(i1) the line of railroad or related proj-
ect was eligible for assistance under Title
IV of the Rail Act (“Title IV Pro-
gram”), provided, however, that such
lines under subparagraph (ii) are not
eligible hereunder until the termination
of the Title IV Program pursuant to sec-
tion 806 of the RRRRA; and (2) such
line or related project has not previous-
1y been the subject of Federal rail service
assistance under section 5 of the Act
for more than five (5) fiscal years,

§ 266.9 Federal/Non-Federal Share.

The Federal share of the costs of pro-
viding rail service assistance under sec-
tion 5(h) of the Act is:

(a) 100 percent for the 12-month pe-
riod from July 1, 1976, to June 30, 1977;

(b) 90 percent for the 12-month pe-
riod from July 1, 1977, to June 30, 1978;

(¢) 80 percent for the 12-month pe-
rlog from July 1, 1978, to June 30, 1979;
an

(d) 70 percent for the period from
July 1, 1979, to June 30, 1981.

The Federal share of assistance for rail
service continuation payments (exclud-
ing accelerated maintenance) and pro-
gram operations shall be determined as
of the date the work is performed. The
Federal share of assistance other than
that specified in the preceding sentence
is governed by the date funds are grant-
ed to the State. For purposes of this
section, funds are considered to be
granted on the date that a grant agree~
ment or amendment thereto has been
executed by both parties in accordance
with § 266.23(a) of this part. The State
share of the costs of providing rail serv-
ice assistance shall be provided by the
State from its own funds, or funds con-
tributed to it by third parties. The State
share may also be provided through in-
kind benefits such as forgiveness of
taxes, trackage rights, and facilities
which would not otherwise be provided.
Standards and procedures regarding in-
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kind benefits are governed by the provi-
sions of 49 CFR Part 267. The State
share of such costs may not be aug-
mented by any Federal funds, directly or
indirectly, unless the funds are provided
through a Federal program which spe-
cifically authorizes the augmentation of
a non-Federal share of a federally sub-
sidized program with such funds.

§ 266.11 Allowable costs.

Allowable planning, program opera-
tion, and project related costs shall con-
sist of those costs allowed under Federal
Management Circular 74-4 which are
properly attributable and allocable to
the work performed. Costs may only be
incurred prior to the date of the execu-
tion of the grant agreement if the Ad-
ministrator determines in response to a
written request by a State, that immedi-
ate action by a State is necessary to
prevent a significant opportunity being
lost, and the Administrator gives written
approval prior to a State incurring such
costs. Costs incurred prior to the date of
the execution of the grant agreement
are reimbursable to a State only if the
costs are shown to have been incurred
in conformity with all procedural and
substantive requirements of the grant
agreement subsequently entered into.
Allowable costs of third-party contracts
shall be governed by the provisions of
41 CFR 1-15. Project related costs shall
consist of those costs directly attributa-
ble to the purpose for which the assist-
ance is provided. Project related acqui-
sition costs shall include the costs of the
valuation appraisals required under
§ 266.19(g) of this part. Project related
improvement costs shall include neces-
sary engineering and inspection costs.
Project related costs with respect to the
provision of rail service continuation
payments shall include the costs of valu-
ation appraisals when such appraisals
are necessary to establish the value of
property to be leased.

§ 266.13 Allocation and reallocation of
funds.

(a) Allocation, general. Funds appro-
priated for each Federal fiscal year
(“fiscal year”) are allocated for that fis-
cal year to each State in the ratio which,
as of the preceding August 1, such State's
eligible rail mileage under section 5(k)
of the Act bears to the total eligible rail
mileage in all of the States. However,
a State shall not get less than one (1)
percent of such funds.

(b) Allocation aend reallocation as of
April 2, 1978 (merger date). Appropri-
ated sums remaining after the repeal of
section 402 of the Rail Act and trans-
ferred into the Section 5 Program by sec-
tion 5(0) of the Act are allocated to all
States in the same manner as in para-
graph (a) of this section. Funds appro-
priated to the Section 5 Program for
fiscal year 1978, which are not the sub-
ject of a grant agreement executed by
both parties by April 2, 1978, are real-
located among the other States as of
that date. For purposes of this para-
graph, eligible mileage is based on eligi-
ble mileage of all States, including that

of the States under the Title IV Pro-
gram, as of February 1, 1978.

(¢) Reallocation, general. Funds not
used or committed by a State are real-
located immediately, to the extent prac-
ticable, among the other States. Funds
are reallocated among the other States
in accordance with the formula set forth
in the first sentence of section 5(h) of
the Act and on the basis of the most
recent computation of eligible mileage.
For purposes of this subsection, funds
are deemed used or committed if their
use is reflected in the State’s most re-
cent certified program of projects, as
approved by the Administrator. If the
Administrator determines that it will not
be practicable to reallocate funds within
30 days of the date such programs of
projects are required to be submitted,
he will so notify the State in writing
and will establish a new date for real-
location of those funds. When neces-
sary, the Administrator will, upon notice
in writing to the States, make additional
reallocations when sufficient unused or
uncommitted funds are available for
such purpose.

§ 266.15 Requirements for State Rail
Plan for rail transportation services,

(a) State planning process. Consistent
with the purposes of the Act, the State
Rail Plan required under § 266.7(a)(2)
of this part shall be based on a compre-
hensive, coordinated and continuing
planning process for all transportation
services in the State. The Plan shall
be developed with opportunity for par-
ticipation by those public and private
agencies interested in rail activity in
the State and adjacent States where ap-
propriate. Procedures shall be estab-
lished to provide an opportunity for a
public hearing on the contents of the
Plan prior to final adoption of the Plan
by the State. Such hearings shall be
held in accordance with paragraph (c)
(6) of this section. Also as part of the
planning process, the designated State
agency shall establish procedures where-
by local and regional governmental
bodies may review and comment on ap-
propriate elements of the State Ralil
Plan. Provisions shall also be made for
updating, revising, and amending the
State Rail Plan.

(b) Format of the State Rail Plan. All
State submissions under this section
shall reasonably conform to the format
of this section, and each item submitted
in response to a requirement of this
section shall reference such requirement
by subsection, paragraph, and subpara-
graph.

(¢) Contents of the State Rail Flan.
Each State Rail Plan shall: (1) Describe
the planning process utilized in the de-
velopment of the State Rail Plan, speci-
fying the particulars as to State rail pol-
icy and objectives, data sources, assump=
tions, analytical methodology, and other
special problems or conditions which
would be essential to the understanding
of the setting in which the State Rall
Plan was developed. In particular, thé
State shall note any modification of the
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planning process set forth in its planning
work statement.

(2) Contain an illustration of the en-
tire State rail system on suitable scale
maps of the State highway system (such
as a reduction of the County Highway
Planning Series of maps), designating
with respect to each line listed under
paragraphs (¢) (3) (iii), (iv), and (v) of
this section, including all lines connect-
ing to them:

(i) The operating carrier or carriers,

(ii) Freight traffic density, and

(iii) Location of passenger service on
such lines. These maps shall be accom-
panied by a written description of the
service provided on each line, including
an identification, at the two digit level
of the Standard Transportation Com-
modity Code, of commodity types carried
on each line.

(3) Identify the following classes of
rail service within the State providing
both a written description and illustra-
tion of each category of service on ap-
propriate scale maps:

(1) Lines over which oversized loads
(high and wide loads) or excessively
heavy loads are normally routed due to
dimension or weight restrictions on al-
ternate routes;

(i) Rail freight services to military
installations;

(iii) Rail lines in the State which are
eligible for assistance under section 5(k)
of the Act;

(iv) Lines of railroad in the State
which are identified as potentially sub-
lect to abandonment as well as those
which are anticipated to be the subject
of an abandonment or discontinuance
application within 3 years following the
date on which the system diagram map is
submitted by a railroad pursuant to sec-
tion 1a(5)(a) of the ICA and 49 CFR
1121.20(b) (1) and (2);

(v) Rail freight services in the State
for which abandonment applications are
pending before the Commission;

(vi) Projects for which a State plans
to apply for rail service continuation as-
sistance, including where practicable,
projects not yet eligible for assistance,
but expected to become eligible during
the ensuing year (all projects listed shall
be from among those listed in para-
Eraphs (e) (3) (iii), (iv), and (v) of this
section) ; and

(vii) Rail projects for which a State
brovides or plans to provide assistance
from sources other than the Section 5
Program, including the estimated cost of
ach such project.

(4) Contain with respect to each line
or broject listed under paragraphs (c)
(3) (i) and (v) of this section the fol-
lowing information and contain with
'espect to each line or project listed
Under paragraph (c) (3) (iv) the follow-
ing information to the extent that the
tost and revenue data necessary for the
development of this information is made
vailable in accordance with 49 CFR
Part 1201, Subpart B:

() Freight traffic and characteristics
of stippers on the line of railroad;
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(ii) Revenues derived from rail freight
seryices. on each line and the cost of
providing these services;

(iii) A discussion of the condition of
the rail plant, equipment, and facilities;

(iv) An economic and operational
analysis of presenf and future freight
service needs;

(v) An analysis of the effects of aban-
donment with respect to the transporta-
tion needs of the State;

(vi) The relative economie, social, en-
vironmental, and energy costs and bene-
fits involved in the use of alternate rail
services or altermate modes, including
costs resulting from lost jobs, energy
shortages, and the degradation of the
environment;

(vii) An evaluation of methods of
achieving economies in the cost of rail
service operations on lines on which
service will be continued including con-
solidation, pooling, and joint use or op-
eration of lines, facilities, and operating
equipment;

(viii) The competitive or other effects
on or by profitable railroads;

(ix) For lines or projects which the
State may consider for rail banking, a
deseription of future economic potential
such as development of fossil fuel re-
serves or agricultural production;

(x) A statement of the State’'s pro-
jected future for the line or project
upon the expiration of Federal assist-
ance under section 5 of the Act (includ-
ing such considerations as: profitability;
State or shipper subsidy; State, shipper,
or carrier acquisition; termination of
rail service; and, the substitution of
other transportation) ;

(xi) A detailed description of alter-
natives evaluated, including subsidy and
discontinuance or abandonment of serv-
ice and potential for moving freight by
alternate rail service or alternate modes,
an explanation of the analysis of each
alternative, including the criteria con-
sidered in selecting or rejecting the
proposed line or project for assistance
and identification of the relative costs
and benefits of each alternative;

(xii) The conclusion of the State as
to whether or not the line or project
should be selected for Federal or State
assistance; and

(xiii) A discussion of how each line or
project selected for assistance is re-
lated to the criteria established as part
of the overall State rail planning
process.

(5) Group projects for which the
State may seek assistance (continuation
payments, acquisition, rehabilitation,
rail banking, rail service substitution) in
order of compliance with the State's
criteria and goals for assistance as de-
termined under paragraph (c) (4) of this
section. This shall be set forth as a sum-
mary table which clearly identifies the
location of the project and describes the
type (subsidy, rehabilitation to Class
“X", ete.), estimated amount, and ex~
pected timing and duration of assist-
ance to be sought.
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(6) Describe the participation in the
planning process by local and regional
governmental bodies, the railroads, rail-
road labor, rail service users, and the
public generally. In the project selection
stage, public participation should be
specifically sought regarding each proj-
ect described and analyzed in accord-
ance with paragraph (e¢) (4) of this sec-
tion and regarding the determination of
which of these projects will be imple-
mented and the grouping of such proj-
ects under paragraph (c¢)(5) of this
section. As one element of this participa~-
tion, the State shall afford an oppor-
tunity for a public hearing. Public no-
tice shall be given (in accordance with
applicable State law and practice con-
cerning comparable matters) that a
draft of the Plan is available for pub-
lic inspection at a reasonable time in
advance of the hearing.

(7) A description of the overall plan-
ning process for all transportation serv-
ices in the State.

(d) Inclusion of additional informa-
tion. If the scope of the State’s rail
planning process covers matters addi-
tional to those required under this sec-
tion, the State shall, where practicable,
include such additional information in
its State Rail Plan. Additional informa-
tion may also be required by the Ad-
ministrator to clarify specific elements
of the plan.

(e) Adoption and submission of State
Rail Plan. An original and nine (9)
copies of the State Rail Plan, and any
amendments or revisions, shall be sub-
mitted with a certification by the Gov-
ernor, or by his or her delegate, that the
submission constitutes the State Rail
Plan or portion thereof established by
the State as provided in section 5(j) of
the Act. In accordance with Office of
Management and Budget Circular No.
A-95 Revised, 41 FR 2052 (1976), the
State Rail Plan shall also be submitted
with a certification by the chief execu-
tive officer of the designated State
agency that the Governor or his or her
delegated agency for plan coordination
has been afforded a period of 45 days in
which to comment on the State Rail
Plan. Such submittal shall include an
original and nine (9) copies of either
these comments or a statement to the
effect that there were no comments. The
State Rail Plan, and all undates, amend-
ments and revisions shall be submitted
to the Administrator through the appro-
priate Regional Director of Federal As-
sistance. A listing of the States and the
appropriate mailing addresses of the
above officials is contained in Avnpendix
A to this part. The FRA will notify all
affected States in the event of a change
of address.

(f) Review of the State Rail Plan. The
State Rail Plan and all updates, amend-
ments and revisions thereto shall be
submitted to the Administrator for re-
view and approval prior to the filing of
any application in which the applicant
seeks rail service assistance (except
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planning assistance) under section 5 of
the Act. If the Administrator deter-
mines pursuant to seetion 5(j) (5) of the
Act that the State Rail Plan is not in
accordance with this part, he notifies
the State setting forth his reasons for
such determination.

(g) Updatles, revisions, and amend-
ments of the State Rail Plan.—(1) Sub-
misgion. State Rail Plans shall be up-
dated at least on an annual basis but
may be revised more frequently at the
discretion of the State. The annual up-
date sha!l be submitted to FRA no later
than August 1 of each year. However, if
a State's original State Rail Plan is sub-
mitted to FRA within six (6) months
prior to August 1, no update shall be re-
quired for that year. All such updates,
revisions, or amendments shall be adopt-
ed by the State as provided for in par-
agraph (e) of this section and shall be
subject to the same review, public par-
ticipation, and approval procedures by
the State and FRA as the original State
Rail Plan.

(2) Contents. Annual updates shall in-
clude as a minimum the following:

(i) A response to FRA comments on
previous submittals, other than those
comments imposing immediate require-
ments for grant approval;

(ii) An update of information in pre-
vious submittals which has proven to be
incomplete or incorrect as a result of
plan implementation;

(iii) Inclusion of revenue and cost in-
formation from the past year’s operat-
ing experience and a reevaluation of
service for which assistance is received
based on these new data;

(iv) Identification of lines and services
which have been discontinued or aban-
doned since the last submission of the
State’s plan;

(v) Changes in constitutional or legis~
lative position of the designated agency,
including appropriation of State funds
for rail purposes;

(vi) Changes in agency designation
or responsibilities;

(vil) Revisions in the State's policies,
goals or long-range expectations; and

(viii) Other updates and analyses
which may be appropriate as a result of
recent Commission, FRA, or railroad ac-
tivities (such as changes in lines desig-
nated as potentially subject to aban-
donment on the transportation system
diagrams published under section 1a(5)
(a) of the ICA and 49 CFR 1121.20 or pe-
titions for abandonment) and FRA's
comments on funding applications, pro-
gram of projects, or grant agreement
conditions.

(ix) Other amendments or revisions
may be limited to the matter which pro-
duces the need for such amendments or
revisions.

§ 266.17 Certified program of prejeets,

¢(a) Contents. Except as provided in
paragraph (b) (1) of this section, a State
shall annually submit a program of
projects for which the State expects to
submit specific project applications. This
program shall be based on the State
Rail Plan and shall be certified to by the
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chief executive officer of the designated
State ageney. The program shall con-
sist only of those projects for which the
State reasonably expects to receive funds
and shall .

(1) Except as provided in paragraph
(b) (1) of this section, cover the period of
October 1 through September 30 of each
year,

(2) List all projects for which appli-
cations are expected fo be submitted
during such period,

(3> Provide the anticipated timing of
such applications and a written state-
ment by the chief executive officer that
the State intends to file such applica-
tions during the period, and

(4) Include the anticipated amount of
funds to be obligated and disbursed for
the project during the term of the Sec-
tion 5 Program, including a quarterly
breakdown of needs for the current Fed-
eral fiscal year. The chief executive offi-
cer shall certify that these costs repre-
sent the State’s best estimate of costs for
the period. The program shall also be
the product of the planning process re-
quired by § 266.15(e) of this part.

(b) Filing and execution.—(1) Fiscal
year 1978. The program of projects shall
be submitted to the Administrator for re-
view as soon as praetical, but no later
than May 1, 1978, and shall cover the
period from the date of submission
through September 30, 1978. States new-
ly eligible for the Section 5 Program as
a result of the repeal of Title IV of the
Rail Act shall submit te the Administra-
tor for review a program of projects cov-
ering the period from the date of sub-
mission through September 30, 1978.
Such program of projects shall be sub-
mitted no later than May 1, 1978.

€2) Fiscal year 1979 and thereajtier.
The program of projects shall be sub-
mitted to the Administrator for review
no later than November 1 of each year
beginning in 1978, and shall cover the
period from October 1 through Septem-
ber 30 of each year.

(3) The chief executive officer of the
designated State agency shall certify to
the program of projects by executing a
certificate in the form of Appendix A to
this part. Each original program of proj-
ects and certificate, and five (5) copies
thereof, shall be filed with the Federal
Railroad Administrator, 400 Seventh St.
SW., Washington, D.C. 20590. Each copy
shall show the dates and signatures that
appear in the original and shall be com-
plete in itself. When the Administrator
has approved a program or portion
thereof, he notifies the State in writing.

ey Amendments. A certified program
of projects may be amended during the
fiscal year at the discretion of the State
when circumstances so warrant. Such
amended certified program of projects
shall conform to the requirements of

paragraphs (a) and (b)(3) eof this
section.
§ 266.19 Applications.

(a) General. (1) Applications for rail
planning assistance shall comply with
paragraphs (b), (¢) and (e) of this
section.

(2) Applications for rail service con-
tinuation payments shall ecomply with
paragraphs (b), (e), (d) and () of this
seetion.

(3> Applications for acquisition assist-
ance shall comply with paragraphs b),
(e), (d) and (g) of this section.

(4) Applications for accelerated main-
temance and rehabilitation or improve-
ment assistanee shall comply with para-
graphs (b), (¢), (d) and (h) of this sec-
tion.

(5) Applications for substitute service
assistance shall comply with paragraphs
(b), (e), (d) and (1) of this section.

(b) Submission. (1) Applications for
rail service assistance shall be submitted
by the designated State agency using the
standard forms contained in Attach-
ment M of Office of Management and
Budget Circular No. A-102, Revised
(“OMB Circular A-102") . Each item sub-
mitted in response to a requirement of
this section shall reference each require-
ment by subseetion, paragraph, and sub-
paragraph. All applications for assist-
ance shall be consistent with the current
State Rail Plan and with the program of
projects. Such applications for assistance
shall be submitted only for those proj-
ects related to eligible services, lines of
railroad, or improvements specifically
identified in the current State Rafl Plan,
including where appropriate, revisions
and amendments thereto.

(2) States may apply for planning as-
sistance at any time during the planning
proeess.

(3) Exhibits previously filed with the
State Rail Plan or pursuant to a prior
application under this part need not be
refiled unless the prior filing has been
rendered obsolete by changed circum-
stances. Such prior filing shall be ap-
propriately referenced.

(¢) Contents. All applieations for rail
service assistance shall inelude: )

(1) Full and correct name and princi-
pal business address of applicant;

(2) Name, title, and’ address of the
person to whom correspondence regard-
ing the application should be addressed;

(3) Budget estimates for the total
amount of assistance required for the
projects (or development of the State
Rail Plan) during the term of the Sec-
tion 5 Program;

(4) Evidence of the applicant's ability
and intent to furnish its share of the
total assistanee, as well as copies of exe-
cuted agreements between the applicant
and any third party which may be pro-
viding the matching share or a portion
thereof; -

(5) Assurance by the applicant thal
the Federal funds provided under ihe
Act will be used solely for the purpose
for which the assistance is sought and in
conformance with the limitations on the
expenditures allowed under the Act and
applicable regulations; -

(6) Evidence that the applicant has
established, in accordance with Attach-
ment G of OMB Circular A-102, adequate
procedures for financial control, account-
ing and performance evaluation in order
to assure proper use of Federal funds:
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(7) A statement as to wheher the ap-
plicant desires to receive disbursement
of Federal funds by advance payment or
reimbursement;

(8) An opinion of the applicant's legal
counsel showing that he or she is famil-
iar with the corporate or other organi-
zational powers of the applicant, that
the applicant is authorized to make the
application, that the applicant is eligible
to receive rail service assistance under
the requirements of the Act and of this
part, and that the applicant has the
requisite authority to carry out actions
proposed in the application and to as-
sume the responsibilities and obligations
created thereby; ;

(9) Assurances that the applicant will
comply with the following Federal laws,
policies, regulations and pertinent direc-
tives:

(1) Title VI of the Civil Rights Act
of 1964, 78 Stat. 252, 42 U.S.C. 2000d et
seq., and all requirements imposed by 49
CFR Part 21, Nondiscrimination in
Federally-Assisted Programs of the De-
partment of Transportation;

(i) Section 905 of the Railroad Re-
vitalization and Regulatory Reform Act
of 1976, 90 Stat. 148, 45 U.S.C. 803, and
all requirements imposed by 49 CFR Part
265 (41 FR 4286, January 24, 1977,
Nondiscrimination in Federally-Assisted
Railroad Programs;

(iii) Title IT and Title IIT of the Uni-
form Relocation Assistance and Real
Property Acquisitions Act of 1970, 42
US.C. 4601 et seq. and all requirements
imposed by 49 CFR Part 25, Relocation
Assistance and Land Acquisition under
Federal and Federally-Assisted Pro-
grams,

(iv) Where applicable, the Rehabili-
tation Act of 1973, 87 Stat. 394, 29 U.S.C.
794, with regard to nondiscrimination
under Federal grants.

(v) The Hatch Act, 5 U.S.C. 1501 et
seq. which limits the political activities
of employees; and

(vi) Where applicable, the State and
Local Fiscal Assistance Act of 1972, 31
US.C. 1221 et seq. and all requirements
Imposed by 31 CFR Part 51; and

(10) such other information as the
Administrator may require.

(d) Additional contents. In addition to
meeting the requirements of paragraphs
(b) and (¢c) of this section, each appli-
cation for rail service assistance, with
the exception of applications for rail
planning assistance, shall include evi-
dence that the applicant has the statu-
tory authority and administrative juris-
diction to develop, promote, supervise,
and support safe, adequate, and efficient
rail services; that it employs or will em-
ploy, directly or indirectly, sufficient
trained and qualified personnel; that it
maintains or will maintain adequate pro-
grams of investigation, research, promo-
lion, and development with provision for
Public participation; that it is designated
and directed solely, or in cooperation
With other State agencies, to take all
bracticable steps to improve transporta-
ton safety and to reduce transportation-
related energy utilization and pollution;
and that it has the statutory and other
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authority to perform its obligations un-
der the Act and this part.

(e) Applications for rail planning as-
sistance. In addition to meeting the re-
quirements of paragraphs (b) and (c) of
this section, a State shall submit a de-
sign of the State rail planning process
(planning work statement) which is con-
sistent with the purposes of the Act and
which shall highlight the work planned
for the period covered by the State's ap-
plication for planning assistance and
shall include:

(1) An explanation of the policy
framework to be used in guiding the de-
velopment of the State Rail Plan. Part
of this explanation should be devoted to
the expectations of the State for the fu-
ture of rail services subsequent to the ex-
piration of rail service assistance under
the Act including such considerations as
likelihood of profitability, continued
State or local subsidy, acquisition, substi-
tution of alternate modes, and other
long-term alternatives.

(2) Description of the methods by
which the State will involve local and re-
gional governmental bodies and the pub-
lic generally in its rail planning process,
including its methods of providing for
the equitable distribution of resources.

(3) Criteria and goals for rail services
or properties to be considered for assist-
ance.

(4) An identification of the data to be
obtained on the rail network and rail
services in the State (see § 266.15(c) of
this part), the sources of this data, and
the methodology to be employed in data
collection. In considering the scope of
data collection activities and subsequent
analysis, the State should provide an
overview of all rail services in the State
while concentrating most of its efforts on
the specific services which are eligible for
assistance or which are expected to be-
come eligible during the period of the
program.

(5) Analytical methodology to be used
in the planning process. Such analytical
methodology shall include criteria to be
used in selecting lines to be considered
for assistance.

(6) A management plan for the devel-
opment of the State Rail Plan which
slall include an identification of re-
sponsible individuals, an indication of
activities with milestones and a budget,
by task, for the period to be covered by
the State’s application for planning as-
sistance.

(f) Applications for rail service con=
tinuation payments. In addition to meet-
ing the requirements of paragraphs (b),
(), and (d) of this section, each appli-
cation for rail service continuation pay-
ments shall include the following:

(1) The amount of the required rail
service continuation payment for each
project; and

(2) A description of the arrangements
which the applicant has made for opera-
tion of the rail services to be subsidized
including copies of the proposed operat-
ing agreements, leases, or other compen-
sation agreements under which the serv-

ice is to be provided.
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(g) Applications for acquisition as-
sistance. In addition to meeting the re-
quirements of paragraphs (b), (¢), and
(d) of this section, each application for
acquisition including each application
for the preservation of future rail freight
service, shall include, to the extent ap-
plicable, the following:

(1) Copies of the offer of purchase, the
proposed contract of sale, the results of
a title search, and the basis for the pro-
posed acquisition price including two
independent valuation appraisals by
gualified and certified appraisers. Such
appraisals shall be performed in ac-

* cordance with the “Uniform Appraisal
Standards for Federal Land Acquisition™
proposed by the Interagency Land Ac-
quisition Conference and shall be based
on the results of a title search as well as
comparable sales and shall take cogni-
zance of all easements, encumbrances
and restrictions that may affect the value
of the property. Such appraisals shall be
reviewed by a State Review Appraiser to
establish just compensation.

(2) Written assurance that the acqui-
sition is being undertaken in accord-
ance with 49 CFR §§ 25.253, 25.255, 25.~
257, and 25.259 to the greatest extent
practicable under State law and fully in
compliance with 49 CFR 25.261(a) and
25.263;

(3) Written assurance that the owner
of the property to be acquired has been
advised of the requirements of 49 CFR
25.259 or will be advised of such re-
quirements prior to the consummation
of the acquisition;

(4) A description of the steps neces-
sary, and timing thereof, for completion
of the acquisition;

(5) A description of the arrangements
which the applicant has made for op-
eration of rail service over the proper-
ty to be acquired, including copies of
the proposed operating agreements,
leases, or other compensation agree-
ments under which the service is to be
provided, as well as a description of
the means by which the State will con-
tinue rail service on the property to
be acquired once assistance under the
Act is terminated; and

(6) For applications regarding rail
banking, evidence that the properties for
which assistance is requested have po-
tential for rail freight service such as
plans for agricultural development or
existence of fossil fuel reserves, includ-
ing analysis of alternative mode po-
tential or alternative rail service.

(h) Applications for accelerated
maintenance and rehabilitation or im-
provement assistance. In addition to
meeting the requirements of paragraphs
(b), (¢), and (d) of this section, all
applications for accelerated main-
tenance or rehabilitation or improve-
ment assistance shall include the fol-
lowing:

(1) A detailed estimate of the mate-
rials and labor required to complete the
work, including the estimated costs for
the current calendar year and each suc-
ceeding year until completion, the esti-
mated numbers and kinds of ties and
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other material involved, and the mile-
post. termini involved;

(2) A description of the methed by
which the work will be completed, in-
cluding proposed contracts, and a sched-
ule for accomplishing the work, as well
as an identification of whether such
work will be performed:

(i) As force account work by the oper-
ator or the applicant;

(ii) By either the operator or the ap-
plicant contracting with the lowest quali-
fied bidder based on appropriate solicita-
tion; or

(iii) Under an existing continuing con-
tract between the operator and another
firm for such work, provided the appli-
cant ean demonstrate that the costs are
comparable to those under paragraphs
(h) (2) (i) and (i) of this section; and

(3) A description of the applicant’s
plans for inspection of the work includ-
ing identification and qualifications of
the staff to be responsible for the in-
spection as well as a discussion of the
proposed freaueney of the inspections;

(4) A description of the arrangements
which the applicant has made for opera-
tion of rail service over the property in-
cluding copies of the proposed operating
agreements, leases, or other compensa-
tion agreements under which service is
to be provided; and

(5) If rehabilitation or improvement
is propesed, the long range plan of the
State for operation of the line, accom-
panied by an evaluation of the merit of
attaining the higher track safety stand-
ard and an economic analysis of the
benefits to be achieved by the higher
standard within the State’s proposed
minimum period of operation of the line,
including :

(i) Evidence that the applicant has
considered the costs and benefits of al-
ternatives including use of alternate
modes of transportation and alternate
facilities, acquisition, discontinuance,
and abandonment of service, and other
pertinent. alternatives in accordance
with §266.15(¢) (4) of this part;

(ii) Projected financial statements
identifying the anticipated revenues
and expenses over the proposed mini-
mum operafing period including a com-
parison of the revenues and expenses
associated with the proposed level of re-
habilitation and those associated with
accelerated maintenance;

(iii) The proposed method of financ-
ing the operation of such rail services;
and

(iv) Any additional financial or sup-
porting data as requested by FRA.

(1) Applications for substitute service
assistance. In addition to meeting the
requirements of paragraphs (b), (¢), and
td) of this section and of § 266.21 of this
part, all applications for substitute servy-
ice assistance shall include where ap-
propriate:

(1) For construction or improvement
of fixed facilities, a deseription of the
steps necessary for such improvement,
and the cost and timing thereof;

(2) A detailed description of the sub-
stitute service project which the appli-
cant plans to accomplish, including:
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(i) The goals and related objectives
which the projeet is designed to achieve;

(i) Reference to the section of the
State Rail Plan containing the evalua-
tion of alternatives;

(ili) An analysis demonstrating that
the total allowable cost of the proposed
substitute service project is less than
eonfinued rail service on the line during
the term of the program, inecluding the
annualized cost of routine maintenance
necessary to maintain the line in com-
pliance with FRA Class 1 Track Safety
Standards;

(iv) The proposed method of repay-
ment of assistance if the properties are
abandoned, sold, or converted to non-
freight uses; and

(v) Any additional financial or sup-
porting dafa reguested by FRA;

(3) A description of the arrangements
which the applicant has made for opera-
tion of service where rail service is to be
provided in conjunction with a substi-
tute service project, including copies of
the proposed operating agreements,
Teases, or other compensation agree-
ments under which the service is to be
provided ;

(4) Assurance that further Federal as-
sistance will not be requested after the
facilities for substitute service are in
place or provision for substitute service
has beenr made;

(5) Assurance that funds provided for
highway or bridge construction will not
be used to pay the State share of any
highway projects under Title 23, United
States Code; and

(6) Evidence that the eost and scope
of the proposed project is limited to that
necessary to replace the rail service be-
ing discontinued.

(j)» Brecution and filing of application.
¢1) Each original application shall bear
the date of execution and be signed by
the chief executive officer of the appli-
cant. Each person required to execute
the application shall execute a certificate
in the form of Appendix B to this part.

(2)y Bach planning assistance applica-
tion and certificate, and nine (9) copies,
shall be filed with the Administrator
through the appropriate Federal High-
way Administration Division Office. Each
copy shall show dates and signatures
that appear in the original and shall be
complete in itself. A listing of the States
and the appropriate mailing addresses of
the above offices is contained in Appendix
C to this part. All affected States will be
notified by FRA in the event of a change
of address.

(3) Each financial assistance applica-
tion and certificate (excluding planning
assistance: applications) and five (5)
copies, shall be filed with the Administra-
tor through the appropriate Regional Di-
rector of Federal Assistance. Each copy
shall show the dates and signatures that
appear in the original and shall be com-
plete in itself. A listing of the States and
the appropriate mailing addresses of the
above officials is contained in Appendix
A to this part. All affected States will be
notified by FRA in the event of a change
of address.

(k) Review and approval of applica-
tions. Applications for rail service assist~

ance shall be submitted to. the Adminis-
trator for review and approval. When
the Administrator has approved an ap-
plication he notifles the applicant in
writing.

§ 266.21 Environmental mpaet.

(a) The Administrator has determined
that assistance provided for the pur-
poses of planning, rail service continu-
ation payments, acquisition, rehabilita-
tion, or improvement or substitute serv-
ice (other than service involving high-
way or highway-related faeilities) does
not significantly affect the quality of the
human environment, except when the
activity for which assistance is provided
involves the construction or improve-
ment of facilities for which the acqui-
sition of real estate is invelved.

(b) Acquisition of real estate.—(1)
Environmental assessment. When ap-
plicants request assistance for a project
involving the consfruction or improve-
ment, of facilities for whieh the acquisi-
tion of real estafe is required, an envi-
ronmental assessment must be prepared
to determine whether the acquisition
and future use of the preperty will sig-
nificantly affeet the qualify of the hu-
man environment. The environmental
assessment shall utilize an interdisei-
plinary approaech in identifying the type,
degree of effect, and probability ‘of oc-
currence of primary, secondary and cu-
mulative pofential envirenmental im-
pacts (positive and negative) of the pro-
posed action and of alternative courses
of action. The depth of coverage shall be
consistent with the magnitude of the
project and its expected environmental
effects. The environmental assessment
and all decuments used as a basis for the
assessment shall be submitted together
with the application for assistance.

(2) Environmental impaet statement.
An environmental impaet statement
shall be submitted with an application
requesting assistance for a preject in-
volving the construction or improvement
of facilities for which the acquisition of
real estate is required when the environ-
mental assessment concludes that such
acquisition and future use significantly
affect the quality of the human environ-
ment. The form and content of the en-
vironmental impact statement. shall be
governed by the anplicable provisions of
FRA Procedures for Considering Envi-
ronmental Impacts.

(3) Negative declaration. A negative
declaration shall be submitted. with an
application requesting assistance for @
project involving the construction or
improvement of facilities for which the
acquisition of real estate is involved
when the assistance project’s environ-
mental assessment coneludes that such
acquisition and future use does nol SI&-
nificantly affect. the guality of the hu-
man environment. The negative declara-
tion shall include and identify cleaily 2
deseription of the project, and sufficient
data and environmental findings to sub-
port. the conclusions as to the impact
upon the quality of the human environ-
ment. The form and content of the neeg-
ative declaration shall be governed by
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the applicable provisions of FRA Proce-
dures for Considering Environmental
Impacts.

(4) 4(f) Determination. When appli-
cants request assistance for which the
aequisition of real estate involves the
use of any land from any public park,
recreation area, wildlife and waterfowl
refuge, or historic site of national, State,
or local significance as determined by the
Federal, State, or local officials having
jurisdiction thereof, a determination
pursuant to section 4(f) of the Act shall
be submitted together with the applica-
tion. Such 4(f) determination shall doc-
ument that

(i) There is no feasible and prudent
alternative to the use of such land, and

(ii) Such assistance project includes
all planning to minimize harm resulting
from such use.

(¢) Highway or Righway-relatzd ja-
cilities. Substitute service projects in-
volving highway or highway-related
facilities are subject to the applicable
substantive Federal Highway Adminis-
tration regulations on environmental
considerations (23 CFR Part 771).

§266.23 Gramt agreement and disburse-
menlt,

(a) Grant Agreement. (1) After re-
ceipt, review, and approval of an appli-
cation meeting the reguirements of
§266.19 of this part, a grant agreement
is executed by the Administrator and.the
grantee for the Federal share of the es-
limated amount of approved program
costs. Such grant agreement shall be
deemed fully executed when signed by
both parties. If no date is shown for the
execution by the grantee, the date of
receipt by FRA shall be placed thereon
and considered the effective date of exe-
cution by the grantee.

(2) Such grant agreement shall iden-
lify the amount of the State share of
program costs which will be furnished
in cash and through in-kind benefits.
The State shall expend a pro-rata share
of its cash contribution at the same time
Payments of the Federal share are made
1o the State pursuant to such grant
agreement.

(b) Disbursement. (1) Paymentsof the
Federal share with vespect to rail serv-
icé continuation payments are made
either in advance by a letter-of-credit or
a Treasury check or by reimbursement
il accordance with Attachment J of
OMB Circular A-102.

(2) Prior to receipt of advance pay-
ments, the grantee must have fulfilled
the requirements of §266.196c) (T) of
this part as well as have demonstrated
to the satisfaction of the Administrator
that it has established procedures to com-
bly with OMB Circular A-102, Attach-
ment J, including procedures that will
minimize the time elapsing between the
receipt of funds by the grantee and their
disbursement. Evidence of such compli-
ance shall be provided to the Adminis-
Wrator at least 30 days prior to the an-
ticipated date of re-eipt of advance pay-
ments. An advance by letter-of-credit is
Used when the rail service assistance is
xpected to be provided for a minimum
of one (1) vear, and involves or is ex-
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pected to involve annual payments ag-
gregating at least $120,000. Otherwise,
advance payments are made by Treasury
check in a manner that will minimize
the time elapsing between the receipt of
funds by the grantee and their disburse-
ment.

(3) If the grantee is not eligible for
advance payments or does not desire
them, the grantee will be reimbursed for
eligible expenditures at the end of each
fiscal quarter upon submission of a re-
quest for reimbursement,

(4)° Before disbursement of Federal
funds can be made to a grantee for pay-
ment to third parties under this subsec-
tion, the grantee must have executed an
agreement with the third party.

(5) The settlement under the grant
agreement is made on the basis of a
Federal audit which has determined the
actual allowable costs over the entire
term of the agreement, provided that any
additional payments of Federal assist-
ance may not be made unless:

(i) The Administrator determines that
the grantee has fulfilled its responsibil-
ities for ensuring the proper and efficient
administration of its program;

(i1) The required State share is avail-
able;

(iii) The necessary Federal funds are
available; and

(iv) The parties execute a grant agree-
ment or grant agreement amendment for
the additional funds determined due. If
the Federal audit determines that the
actual allowable costs under the grant
agreement are less than the amount of
the grant, the difference shall be re-
funded to FRA for distribution among all
the States. Such refunds are made as
part of the settlement process.

(6) Disbursement of assistance for ac-
quisition can be made only if;

(i) A title opinion of the chief legal
officer of the grantee has been sub-
mitted to the Administrator. The
epinion must describe the type of title
being acquired and if a warranty deed
is not being given it must explain why
it could not be given. The opinion must
also state that the officer has examined
appropriate documents and materials
and has made appropriate inquiries and
is of the opinion that fhe property is
free and clear of defects, other than
those disclosed by the title search. In
addition, the opinion must explain how
the defects disclosed by the title search
affect the marketability of the property
and the ability of the grantee to enjoy
quiet title;

(ii) A written determination is sub-
mitted to and concurred in by the Ad-
ministrator that the property acguired
is limited to.the land and facilities that
are needed for the rail freight services
that would have been curtailed or aban-
doned but for the acquisition; and

(iii) A written determination is sub-
mitted to and concurred in by the Ad-
ministrator that the purchase price is
commensurate with the value of the
property interest being acquired and the
evidence upon which the determination
is based is described in or submitted
with such determination.
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§266.25 Record, audit, and examina-

nation.

(a) Retention and custodial require-
ments for financial records, supporting
documents, statistical records, and all
other records pertinent to a grant pro-
vided under fhis part shall be governed
by Attachment C of OMB Circular
A-102.

(b) The Administrator and the Comp-
troller General of the United States or
any of their duly authorized representa-
tives shall, until the expiration of three
(3) years after submission to the Ad-
ministrator of the grantee’s final aec-
counting of all program funds, and for
any longer period necessary to resolve
audit findings, have access for the pur-
pose of audit and examination to any
books, documents, papers, and records

\which in the opinion of the Adminis-
trator or the Comptroller General of the
United States may be related or per-
tinent to the grants, contracts, or other
arrangements referred to in paragraph
(a) above.

§ 266.27 Waivers and modifications.

The Administrator may, with respect
to individual requests, upon good cause
shown, waive or modify any requirement
of this part not required by law or
make any additional requirements he
deems necessary. Procedures for submis-
sion and consideration of petitions for
waiver or modification are governed by
49 CFR Part 211.

APPENDIX A
REGIONAL DIRECTORS OF FEDERAL ASSISTANCE

FRA Eastern Region. States of Connecti-
cut, Delaware, District of Columbla, Maine,
Maryland, Massachusetts, New Hampshire,
New Jersey, New York Pennsylvania, Rhode
Island, Vermont, Virginia, and West Virginia,

Federal Railroad Administration, Independ-
ence Bullding, Room 1020, 434 Walnut St.,,
Philadelphia, Pa. 19106.

FRA Southern Region. States of Alabama,
Florida, Georgia, Kentucky, Mississippi,
North Carolina, South Caroling, and Ten-
nessee.

Federal Rallroad Administration, 1568 Wil-
lingham Dr., Suite 216B, College Park,
Ga. 30387,

FRA Central Region. States of Mlinois, In-
diana, Iowa, Kansas, Michigan, Minnesota,

Missour!, Nebraska, Ohio, and Wisconsin.

Federal Railroad Adminstration, 536 S. Clark
St., Room 210, Chicage, Ill. 60605.

FRA Southwest Region: States of Arkansas,
Louisiana, Wew WMexico, OKlahorona, and
Texas.,

Federal Railroad Administration, Federal
Office Building, Room 11A23, 819 Taylor
St., Fort Worth, Tex. 76102.

FRA Western Region: States of Alaska,
Arizona, California, Colorado, Idaho, Mon-
tana, Nevada, North Dakota, Oregon, South
Dakota, Utah, Washington, and Wyoming.

Federal Railroad Administration, No, 2 Em-
barcodero Center, Suite 630, San Francisco,
Calif, 94111,

APPENDIX B—CERTIFICATE

The following is the form of the cer-
tificate to be made by each person sign-
ing an application or program of projects:

certifies that he or

(Name of Person)
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chief executive officer of
.................. ; that he or she is author-
(Name of Agency)

ized to sign and file with the Federal Rall-
road Administrator this application/program
of projects; that he or she has carefully ex-
amined all of the statements contained in
the application/program of projects relating
that he or she has

(Name of Agency)

knowledge of the matters set forth therein
and that all statements made and matters
set forth therein are true and correct to the
best of his or her knowledge, Information and
belief.

(Date)
T (Signature)
Subscribed and sworn to before me this
.............. U Qe LT S N

APPENDIX C

FEDERAL HIGHWAY ADMINISTRATION
DIVISION OFFICES

Alabama
441 High St., Montgomery, Ala. 36104.
Alaska

9th and Glacier Ave,, P.O. Box 1648, Juneau,
Alaska 99801,

Arizona

8500 N. Central Ave. Phoenix, Ariz. 35012.
Arkansas

700 West Capitol Ave., Little Rock, Ark. 72201.
California

P.0. Box 1915, S8acramento, Calif. 95809,
Colorado

10488 W, 6th Place, Denver, Colo. 80215.

Connecticut

990 Wethersfield Ave., Hartford, Conn. 06114,

Delaware

800 Bouth New Street, P.O. Box 517, Dover,
Delaware 19901,

District of Columbia
McLachlen Bldg., Room 1000, 666 11th Street,
NW., Washington, D.C. 20001.
Florida

223 W. College Ave.,, P,O. Box 1079, Talla-
hassee, Fia. 82302,

Georgia
1422 W. Peachtree St,, NE,, Atlanta, Ga. 30309,
Hawaif

677 Ala Moana Blvd., Suite 618, Honohulu,
Hawall 96813,
Idaho
8010 West State Bt., P.O. Box 75627, Boise,
Idaho 83707.
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Ilinois

3085 East Stevenson Dr,,
Springfield, I1l. 62708,

Indiana

Federal Office Bldg., 5756 N. Pennsylvania St.,
Indianapolis, Ind. 42604.

Towa
1056 6th 8t., P.O. Box 627, Ames, Iowa 50010,
Kansas

Federal Office Bldg., 444 South East Quincy
St., Topeka, Kans, 66683,

Kentucky

330 West Broadway St., P.O. Box 536, Frank-
fort, Ky. 40602,

Louisiana

Federal Office Bldg.,, Room 237, 760 Florida
Blvd., Baton Rouge, La. 70801,

Maine

Room 614, Federal Bldg., USPO, 40 Western
Ave., Augusta, Maine 04330,

Maryland

The Rotunda, Suite 220, 711 West 40th St.,
Baltimore, Md, 21211,

Massachusetts

100 Summer St., Suite 1517, Boston, Mass,
02110.

P.O. Box 3307,

Michigan

Room 211, Federal Bldg., P.O. Box 147, Lan-
sing, Mich, 48901,

Minnesota

Suite 400, Metro Square Bldg., 7th and Rob-
erts Sts., St. Paul, Minn. 55101,

Mississippi
Suite 105, 666 North St., Jackson, Miss. 39201,
Missouri

209 Adams St., P.O. Box 148, Jefferson City,
Mo, 65101.
Montana

501 N. Fee St., Helena, Mont. 59601,
Nebraska

100 Centennial Mall North, Lincoln, Nebr,
68508.
Nevada

1050 E. Williams St., Suite 300, Carson City,
Nev, 89701,

New Hampshire
Room 219, Federal Bldg, 556 Pleasant St.,
Concord, N.H. 08301.
New Jersey
Suburban Square Bldg, 256 Scotch Rd., 2nd
Floor, Trenton, N.J. 08628,
New Mezico

117 U.S. Court House, Santa Fe, N. Mex.
87601,
New York

Leo W. O'Brien, Federal Bldg., 8th Floor, Al-
bany, N.Y, 12207.

North Carolina

4th Floor, Federal Bldg., 310 New Bern Ave,
P.O. Box 26806, Raleigh, N.C, 27611,

North Dakota

3rd St. and Rosser Ave., P.O. Box 1755, Bis«
marck, N. Dak. 58501.

Ohio

200 North High St., P.O. Box 15008, Colum-
bus, Ohio 43215.

Oklahoma

Federal Office Bldg., Room 454, 200 NW, Fifth
St., Oklahoma City, Okla. 73102,

Oregon
477 Cottage St., NE., P.O, Box 300, Salem,
Oreg. 97308,

Pennsylvania

228 Walnut St, P.O. Box 1086, Harrisburg,
Pa. 17108,
Puerto Rico

U.S. Courthouse and Federal Bldg, Carlos
Chardon St., Hato Rey, P.R. 00918,
Rhode Island

Suite 250, Pederal Bldg. and USPO, Exchange
Terrace, Providence, R.I. 02903.

South Carolina

2001 Assembly St., Suite 203, Columbia, S.C.
29201.
South Dakota

Federal Office Bldg., P.O. Box 700, Pierre,
S.D. 57601.
Tennessee

Federal Bldg., Room A926, U.S. Court House,
801 Broadway, Nashville, Tenn. 37208,

Tezas

Room 826, Federal Office Bldg., 300 East
Eighth St., Austin, Tex. 78701,

Utah
P.O. Box 11563, Salt Lake City, Utah 84147,
Vermont

Federal Bldg., P.O. Box 568, Montpelier, Vi,
056602,
Virginia

Federal Bldg., P.O. Box 10045, Richmond, Va.
23240.

Washington
711 South Capitol Way, P.O. Box 29, Olympia,
Wash, 98501,
West Virginia

Courthouse and Federal Office Bldg.,
Quarrier St., Charleston, W. Va, 25301.
Wisconsin

4502 Vernon Blvd. P.O. Box 5428, Madison,
‘Wis, 63706.

500

. Wyoming
Pederal Building and Courthouse, 2120 Capi~
tal, P.O. Box 1127, Cheyenne, Wyo. 82001.

|FR Doc.78-56 Piled 1-8-78;8:45 am]
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[4310-55 ]
[3510-12]
Title 50—Wildlife and Fisheries

CHAPTER  IV—JOINT REGULATIONS
(UNITED STATES FISH AND WILDLIFE
SERVICE, DEPARTMENT OF THE IN-
TERIOR AND NATIONAL MARINE
FISHERIES SERVICE, NATIONAL OCE-
ANIC AND ATMOSPHERIC ADMINISTRA-
TION, DEPARTMENT OF COMMERCE)

PART 402—INTERAGENCY COOPERA-
IIQ(;P;—ENDANGERED SPECIES ACT OF

Interagency Cooperation

AGENCY: United States Fish and Wild-
life Service, Department of the Interior;
National Marine Fisheries Service, Na-
tional Oceanic and Atmospheric Admin-
istration, Department of Commerce.

ACTION: Final rulemaking.

SUMMARY: This final rulemaking es-
tablishes the procedural regulations gov-
erning interagency consultation under
section 7 of the Endangered Species Act
of 1973. Section 7 requires Federal agen-
~ cies to consult with the United States

Fish and Wildlife Service and the Na-
tional Marine Fisheries Service in order
to insure that actions that they author-
ize, fund, or carry out do not jeopardize
the continued existence of an endangered
or threatened species or result in the ad-
verse modification or destruction of their
critical habitat.

EFFECTIVE DATE: January 4, 1978.

FOR FURTHER INFORMATION CON-
TACT:

Robert Jacobsen, Chief, Branch of
Management Operations, Office of En-
dangered Species, United States Fish
and Wildlife Service, Suite 1100, 1612
K Street, NW., Washington, D.C. 20240,
202-343-5687) ; or Robert Gorrell, Act-
ing Endangered Species Program Man-
ager, Division of Marine Mammals and
Endangered Species, National Marine
Fisheries Service, Room 406-A, Page
Building No. 2, 3300 Whitehaven St.
NW., Washington, D.C. 20235, 202-634-
7471.

SUPPLEMENTARY INFORMATION:
BACKGROUND

The Director, U.S. Fish and Wildlife
Service, U.S. Department of the Interior,
and the Director of the National Marine
Fisheries Service, National Oceanic and
Atmospheric Administration, U.S. De-
partment of Commerce, jointly issue a
final rulemaking that establishes rules
and procedures for interagency consul-
tation pursuant to section 7 of the En-
dangered Species Act of 1973, 16 U.S.C.
§§ 1531-1543 (hereinafter cited as the
Act). The final regulations established
by the U.S. Fish and Wildlife Service
(hereinafter cited as FWS) and the Na-
tional Marine Fisheries Service (herein-
after cited as NMFS) will be located in
Part 402 of Chapter IV of Title 50, Code
of Federal Regulations. This final rule-
making had originally been jointly pro-
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posed as separate but substantially iden-
tical rulemaking by the FWS and NMFS
and would have been located in Parts 17
and 223 of Title 50, respectively. How-
ever, in order to simplify the consulta-
tion process and avoid the publication of
duplicate sets of regulations, the FWS
and NMFS are jointly publishing these
final section 7 regulations in an entirely
new Part 402 in Chapter IV of Title 50.
Chapter IV of Title 50 already contains
a joint set of FWS/NMFS regulations at
Part 401 dealing with anadromous fish.
This Chapter of Title 50 will now contain
all future sets of joint regulations issued
by the two Services and the heading for
the Chapter has been changed accord-
ingly. For the convenience of the read-
er, the original section numbers for the
FWS’s proposed rulemaking will be en-
closed in parenthess after any citation
of a new section number in Part 402.

Recognizing that all Federal agencies
must cooperate to conserve and protect
endangered and threatened species
(hereinafter cited as listed species) and
their habitat, section 7 of the Act states:

The Secretary shall review other programs
administered by him and utilize such pro-
grams in furtherance of the purposes of this
Act. All other Federal departments and agen-
cies shall, In consultation with and with
the assistance of the Secretary, utilize their
authorities In furtherance of the purposes of
this Act by carrying out programs for the
conservation of endangered specles and
threatened species listed pursuant to section
4 of this Act and by taking such action neces-
sary to insure that actions authorized,
funded, or carried” out by them do not
jeopardize the continued existence of such
endangered species and threatened species or
result in the destruction or modification of
habitat of such species which is determined
by the Secretary, after consultation as appro-
priate with the affected States, to be critical.

By internal memorandum of Octo~
ber 16, 1974, the Secretary of the In-
terior further defined Interior's re-
sponsibilities under §7 and designated
the FWS as the lead agency for the
Act within the Department of Interior.

In a joint letter to all Federal agencies
on December 3, 1974, the Secretaries
of Interior and Commerce pointed out
the responsibilities of the agencies un-
der section 7 and asked for their coop-
eration in implementing the Act. The
letter of December 3 also clarified the
responsibilities of the FWS and the
NMFS as the lead agencies of the two
Departments for the implementation of
the Act.

On April 22, 1975, the Directors of the
FWS and NMFS published a joint no-
tice in the FEDERAL REGISTER (40 FR
17764-17765) describing how ‘“critical
habitat” would be determined for listed
species pursuant to section 7 of the Act.

On May 29, 1975, the FWS and
NMPFS convened a conference for Fed-
eral agencies to discuss the Act and its
implications for the activities and pro-
grams of the agencies.' At this meeting,
the Federal agencies requested that
guidelines be developed to assist them
in meeting their responsibilities under
section 7.

In reseponse to that request, the
FWS and NMFS convened an Ad-Hoc

Interagency Committee of representa-
tives from 11 Federal agencies to advise
the two Services in developing the neces-
sary guidelines.

On April 22, 1976, “Guidelines to As-
sist the Federal Agencies in Complying
with Section 7 of the Endangered Species
Act of 1973” were transmitted to all Fed-
eral agencies by the FWS and NMFS,
These guidelines were an interim meas-
ure designed to furnish a broad and
flexible framework within which Fed-
eral agencies could prepare internal pro-
cedures to fulfill their responsibilities
under section 7. However, as stated in
the guidelines, they were “a starting
point for the development and promul-
gation of regulations” and as such, are
now superseded by this final rulemaking.

At the request of the Office of Man-
agement and Budget (hereinafter
OMB), copies of the guidelines were
again transmitted to the Federal agen-
cies on May 20, 1976, for a “Quality of
Life review. The Federal agencies
were requested to submit comments on
the guidelines by August 1, 1976. As
of September 28, 1976, 40 comments had
been received from Federal agencies.
Although 8 comments expressed un-
equivocal support for the guidelines and
3 comments were opposed, the remain-
ing 29 did not express general support
or opposition, limiting themselves to
comments on particular language, or-
ganization or approach. Seven of the 29
simply stated that they had no comment
at that time.

The guidelines were subsequently re-
vised by the FWS and NMFS for publi-
cation as a proposed rulemaking, incor-
porating many of the comments of the
Federal agencies. At the request of OMB,
the draft version of the proposed rule-
making was sent to the Federal agencies
on November 11, 1976, for a second
“Quality of Life” review, with comments
due no later than December 1, 1976. As
of January 5, 1977, 4 Federal agencies
had commented. The draft proposed
rulemaking was revised somewhat and
then published in the FEpERAL REGISTER
as proposed regulations on January 26,
1977 (42 FR 4868) (42 FR 4873). Inter-
ested parties were given until March 28,
1977, to comment.

At the request of OMB, the FWS met
on May 15, 19717, with a number of rep-
resentatives from various Federal Agen-
cies to respond to question and objec-
tions concerning the proposed regula-
tions. As a result of this meeting, OMB
requested that the FWS, consider mod-
ifications to the regulations concerning
the use of counterpart regulations, ag-
gregate consultation, the clesi»‘;!mt-i‘m_‘)r
“lead” agencies, and the role of outside
parties in consultation. Upon considera-
tion of the comments received on the
proposed rulemaking and at the May 15,
1977, meeting at OMB, the FWS and
NMFS have revised their proposed regu-
lations as set forth in the following final
rulemaking.

These regulations have been subjected
to more critical review by other Fed-
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eral agencies than any other set of reg-
ulations issued by the FWS and the
NMFS, and it is the position of those two
Services that the vast majority of Fed-
¢ral agency comments have been incor-
porated into this final rulemaking,

SuMMARY OF COMMENTS RECEIVED ON
PROPOSED RULEMAKING

A total of 65 comments were received
on the proposed rulemaking of January
28, 1977. Twenty-three of the comments
expressed unequivocal support for the
proposal or offered no substantive com-
ments at that time. Seven of the com-
ments expressed opposition to the pro-
posal while the remaining 35 comments
expressed neither general support nor
opposition, limiting themselves to com-
ments on particular language, organiza~-
tion or approach. Thirty-one comments
were received from Federal agencies or
commissions, 9 comments from State or
regional organizations, 7 comments from
private environmental organizations,
and 18 comments from private commer-
cial enterprises. '

Perhaps the issue that received the
most attention and comment concerned
the mandatory, versus discretionary, na-
ture of the proposed regulations. Some
Federal agencies and private commercial
groups suggested that the use of the con~
sultation process should be discretionary
with each agency. The Council on Envi-
ronmental Quality and a number of pri-
vate environmental groups took the op-
posite position and cited two recent
United States Court of Appeals decisions
a5 the basis for their conelusions.

The case of National Wildlife Federa~
tion v, Coleman, 529 F. 2d 359 (5th Cir.
1876) concerned the adverse impacts
upon Mississippi sandhill cranes, an en-
dangered species, which would have re-
sulted from completion of a portion of
Interstate Highway 10 in Mississippi. In
énjoining completion of the project un-
Ul protective modifications were made,
the Court stated, “The primary respon-
siblity for implementing section 7 is
on the Secretary of the Interior. Federal
agencies are required to consult and ob-
lain the assistance of the Secretary be-
fore taking any actions which may affect
endangered species or critical habitat.
However, once an agency has had mean-
Ingful consultation with the Secretary
of Interior concerning actions which
hay affect an endangered species, the
final decision of whether or not to pro-
teed with the action lies with the agency
Iself. Section 7 does not give the De-~
?_&rtmentv of Interior a veto over the ac-
l;Ons of other federal agencies, provided

1t the required consultation has oc-
furred.” 1d, at 371.

§ Furthermore, one week after the pub-
cation of the January 26th proposed
;‘“emkmg. the Sixth Circuit Court of
‘(0"”_‘-’315 expressly affirmed the manda-

Fx ¥ nature of consultation under section
1062 the case of Hill v. TVA, 549 F. 2
tlog (6th Cir. 1977). In enjoining the
Dectl:are of Tellico Dam because of the ex-
5 thd destruction of the critical habitat

> ¢ snail darter, an endangered fish,

Court stated, “The Secretary [of
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Interjor] is not empowered to veto the
final actions of such agencies, even when
he is convinced, after the requisite con-
sultation has ensued, that they violate
the Act.” Id at 1070 [emphasis added].

The FWS and the NMFS consider
these legal infterpretations binding and
persuasive and have substituted the
word ‘“shall” for the word “should” in
the final rulemaking. Section 7's man-
datory directive is quite clear in requir-
ing the initiation of consultation upon
a determination that an activity or pro-
gram may affect a listed species or its
critical habitat. Since consultation is
mandatory in those situations, the FWS
and NMFS contend that they cannot
adequately fulfill their responsibilities
under section 7 unless there is estab-
lished a rational and uniform procedure
for coordinating the consultation proc-
ess. Anything short of a uniform, gen-
eral approach would be unnecessarily in-
efficient and would ultimately work to
the disadvantage of the listed species
and perhaps to the Federal agencies as
well.

The FWS and NMFS recognized this
problem in the preamble to the January
26th proposed rulemaking: “The pro-
posal establishes a fixed procedure of
consultation because the FWS and
NMFS believe they cannot responsibly
fulfill their obligations under section 7
unless there is a rational and uniform
procedure for the provision of biological
advice to agencies considering actions
within the borders of section 7.” (42 FR
4868, 4869) .

The FWS and NMFS are authorized
under the Act to issue such regulations
as they deem appropriate for the con-
servation of listed species. The two Serv-
ices believe that these procedural regu-
lations promote the conservation of
listed species by implementing a uniform
general framework as the starting point
for consultation. Once the mandatory
consultation has taken place, however,
the ultimate responsibility for determin-
ing agency action in light of section 7
still rests with the particular Federal
agency that was engaged in consulta-
tion. In this fashion, a standardized
consultation process is established which
preserves ultimate agency administra-
tive control over its activities or pro-
grams.

The FWS and NMFS recognize, none~
theless, that general consultation proce-
dures under section 7 must be sufficiently
flexible to accommodate the myriad of
activities that are authorized, funded, or
carried out by the Fedefal Government.
For example, the statutory responsibil-
ities and needs of an HEW grant-in-aid
program are considerably different than
those of a construction agency such as
the Bureau of Reclamation. The need for
counterpart regulations to deal with this
problem was commented upon by numer-
ous organizations, agencies, the Council
on Environmental Quality and OMB.

In response to these suggestions, the
FWS and NMFS have added a new sec-
tion at § 402.04(i) which authorizes the
drafting of joint counterpart regulations
by Federal agencies and the FWS and
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NMFS. These counterpart regulations
would allow individual Federal agencies
to “fine tune” the general consultation
framework to reflect their particular pro-
gram responsibilities and obligations.

Such counterpart regulations would
have to be first published as proposed
and final rulemakings with at least a
60-day period for public comment. The
joint participation and approval of the
FWS and NMFS would also be required
on those rulemakings in order to guaran-
tee that the efficiency of consultation
and the overall degree of protection af-
forded listed species is not diminished as
a result of an agency’s counterpart regu-
lations. Changes in the general consulta-
tion framework established by this final
rulemaking must, therefore, be designed
to enhance the efficiency of the consulta-
tion process, without decreasing the
availability of biological information or
eliminating ultimate Federal agency re-
sponsibility for compliance with section
7. As long as the general consultation
framework is used as a starting point,
Federal agencies can anticipate little
difficulty in securing approval of the
FWS and NMFS for counterpart regu-
lations. Finalized counterpart regula-
tions for a particular agency would
supersede the regulations established by
this final rulemaking.

A third modification suggested by a
number of Federal agencies, a private
conservation organization, and OMB
concerned the need to authorize consul-
tation on a broader scale than for each
separate agency activity. Similar or iden-
tical activities that are being imple-
mented within a given administrative
unit, or in aceordance with a comprehen-
sive plan, can be expected to have similar
effects upon listed species or their habi-
tats. Thus the timber cutting practices
adopted by the U.S. Forest Service as
part of a conservation program for the
red-cockaded woodpecker could be the
same from timber lease to timber lease
within a given National Forest. Consul-
tation on every single timber lease in
such a situation would be repetitive and
inefficient.

The FWS and NMFS have, therefore,
added a new provision in § 402.04(a) (3)
(§ 17.93(a) (3)) which expressly ac-
knowledges the possibility of “aggragate”
consultation. The concurrence of the
FWS or NMFS on the scope of “aggre-
gate” consultation would be required,
however, in order to guarantee that it
does not render biological analysis in-
accurate or impossible.

A fourth common objection to the pro-
posed rulemaking concerned the proce-
dure for designating ‘“lead” agencies un-
der § 402.04(b) (2) (§ 17.93(b) (2) ), When
an activity or program involves more
than one Federal agency, the designation
of a “lead” agency for consultation may
prove to be advantageous. The proposed
wording of §402.04(b)(2) (§17.93(b)
(2)) required the concurrence of the Di-
rector of the FWS or NMFS, as appro-
priate, for any such designations. It was
pointed out that this was more restric-

tive than is required for the designation
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of a “lead” agency under the National
Environmental Policy Act (hereinafter
NEPA) . Accordingly, the FWS and NMFS
have deleted the concurrence require-
ment from § 402.04(b)(2) (§17.93(b)
(2)). As an alternative, additional lan-
guage has been added to § 402.04(b) (2)
(§ 17.93(H) (2)) which sets out the fac-
tors that agencies should consider in
designating a lead agency for section 7
consultation.

A number of other comments were re-
ceived concerning the need to include
maps or geographical coordinates in rule-
makings designating critical habitat. The
two Services acknowledge the benefit to
agency planning which would result from
the incorporation of this suggestion and
§ 402.05(a) (§17.94(a)) has been modi-
fied accordingly.

A sixth area of common concern dealt
with the retroactive application of sec-
tion 7 to activities or programs that were
substantially completed at the time of
the listing of a species or the determina-
tion of its critical habitat. As proposed,
§ 402.03 (§17.92) stated that section 7
applied to all activities or programs
wherein Federal involvement or control
remains which in itself could jeopardize
the continued existence of a listed species
or modify or destroy its critical habitat.
In discussing the application of § 402.03
(§ 17.92), the FWS and NMFS stated in
the preamble for the proposed regulation
that “Neither FWS nor NMFS intends
that section 7 bring about the waste that
can occur if an advanced project is
halted. * * * The affected agency must
decide whether the degree of completion
and extent of public funding of particu-
lar projects justify an action that may be
otherwise inconsistent with section 7.”
(42 FR 4868, 4869.)

This discussion in the preamble was
based on an analysis of the case law on
retroactivity under NEPA. It was origin-
ally believed that retroactive situations
under NEPA and the Act were analogous
enough to warrant the incorporation of
the NEPA case law into the section 7
regulations.

The Sixth Circuit Court of Appeals in
the recent case of Hill v. TV A, 549 F. 2d
1064, supra, specifically considered this
analogy and rejected it. The Court con-
cluded that the extinction of a species
was too severe a cnsequence to warrant
exempting a substantially completed ac-
tivity solely on the basis of dollars al-
ready spent. The Court noted that as
long as some Federal discretionary con-
trol or involvement remained that could
avoid jeopardizing the listed species or
adversely modifying or destroying its
critical habitat, the degree of completion
of a project was irrelevant. In light of
the Sixth Circuit Court of Appeal’s
analysis, therefore, the FWS and NMFS
now reject the analysis of retroactivity
in the proposed rulemaking's preamble
and adopt the rationale of the Sixth Cir-
cuit.

Seven comments were received from
Federal, State and private entities which
sought to expand the participation of
outside parties in the consultation proc-
ess, In particular, EPA suggested that the
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regulations authorize the delegation of
consultation responsibilities to the
States, project grantees and permit ap-
plicants. In addition, the Department of
HUD and the Federal Highway Adminis-
tration both recommended that grant
recipients be allowed to consult in place
of the responsible Federal agency.

The FWS and NMFS acknowledge that
outside parties directly connected with
an activity or program should be ac-
corded a greater role during the consul-
tation process itself. This could be es-
pecially helpful for grant-in-aid pro-
grams of the Federal Government. None-
theless, the clear language of section 7
cannot be ignored. Section 7 sets out the
endangered species responsibilities for
Federal departments and agencies, not
for private citizens or State agencies.
Thus it is the position of the FWS and
NMFS that the ultimate responsibility
for section 7 compliance remains with
each Federal agency and cannot be dele-
gated by it.

The FWS and NMFS believe that a
compromise solution exists for this proh-
lem. Section 402.04(d) (§ 17.93(d)) has
been reworded to indicate that non-Fed~
eral representatives may be authorized
by a Federal agency in approved counter-
part regulations to participate in the
consultation process. Although the re-
quest for consultation must come from
the responsible Federal agency, the ac-
tual consultation itself could take place
with a State or private grantee or per-
mit applicant, The final biological opin~
ion of the FWS or NMFS would be sent
to the responsible Federal agency, which
then must decide in light of section 7
whether to authorize or fund the activity
or program under review. The use of
counterpart regulations could thus pro-
vide additional flexibility for Federal
agencies, while leaving ultimate respon-
sibility for section 7 compliance intact.

In a related series of comments, three
private environmental organizations
suggested that requests for consultation
and final biological opinions be published
in the FepeEraL REGISTER. In addition, it
was suggested that the public be pro-
vided with a 60-day opportunity for com-
ment on activities or programs that were
in need of further consultation after a
threshold examination. The FWS and
NMFS believe that it would be adminis-
tratively too burdensome to publish con-
sultation requests and final biological
opinions in the FEDERAL REGISTER, since it
is estimated that requests for consulta-
tion could run from between 10,000 to
20,000 per year. The biological opinions
rendered as a result of consultation, how-
ever, will be made available to the public
upon request.

The FWS and NMFS also feel com-
pelled to reject the suggestec opportunity
for public comment for two reasons.
First, the time frame for consultation is
long enough as it is without additional
delays in the process. Federal agencies
will be reluctant to initiate consultation
unless they can be assured of receiving a
prompt and efficient reply.

Secondly, the success of the entire con-
sultation process may depend in large

part upon the ability of the parties en-
gaged in consultation to avoid antago-
nistic positions and unnecessary defen-
siveness. Consultation discussions should
be limited to the expected biological im-

—pacts of an activity or program upon g
listed species or its critical habitat. Po-
litical considerations or the popularity
of a particular proposal are irrelevant,
Federal agencies may avoid the consul-
tation process if they are given the im-
pression that they are going to be sub-
jected to protracted political battles un-
der the guise of public comment and
participation.

This is not to say that individual Fed-
eral agencies in their counterpart regu-
lations could not voluntarily include a
provision for public comment on their
request for consultation. Rather, it
merely reflects the belief of the FWS and
NMFS that the consultation process
would be best served if active participa-
tion were limited to those parties with a
direct involvement in the proposed ac-
tivity or program.

A ninth subject for comment con-
cerned the inclusion of nanbiological fac-
tors into the critical habitat determina-
tion criteria. Two Federal agencies and a
private commercial enterprise suggested
that socioeconomic or cultural factors
unrelated to the biological needs of a
listed species be included within the cri-
teria set forth in § 402.05 (§ 17.94). The
FWS and NMFS strongly oppose this
suggestion. Critical habitat is just that—
habitat which is critical to the survival
and recovery of the species. The focus is
entirely on the biological and ecological
needs of the listed species. The consid-
eration of various socioeconomic factors
is irrelevant in determining what those
biological needs are. The inclusion of
socioeconomic considerations would di-
minish the effectiveness of conservation
programs for the recovery of a listed spe-
cies by distorting the estimate of its true
habitat needs. Therefore, the criteria in
§ 402.05 (§ 17.94) are limited to biologi-
cal factors alone.

A tenth suggested modification con-
cerned an agency’s commitment of re-
sources for an activity or program while
consultation was in progress. Two private
environmental groups suggested that &
provision be Included prohibiting the ir-
retrievable or irreversible commitment of
resources during consultation which
would foreclose the consideration of al-
ternatives or modifications to the iden-
tified activity or program.

The FWS and NMFS recognize the
merit in this suggestion and have adopt-
ed appropriate language into § 402.04(8)
(3) (§17.93(a)(3)). It is the position of
the FWS and NMFS that Congress 1o~
tended Federal agencies to consult in
good faith under sectfon 7. The ultimate
goal of consultation is to identify con~
flicts with listed species and their habi-
tats as early as possible in the planning
process. This enables the respongxblg
Federal agency to make any necessary
modifications in the proposed activity oF
program which would eliminate the &
verse effects upon a particular species. y

The consultation process becomes o
sham, however, if an agency can ma
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irreversible commitments of resources
during consultation which foreclose the
adoption of the very alternatives being
discussed. Such a commitment could eas-
ily lead to the waste of millions of dol-
lars if the activity or program is subse-
quently enjoined for noncompliance with
section 7. This is especially true in light
of the ruling in Hill v. TVA, 549 F.2d
1064, supra, that even substantially com-
pleted projects are not immune from the
requirements of section 7. The adopted
language in § 402.04(a) (3) (§ 17.93(a)
(3)) is designed to prevent this needless
waste. The two Services are confident
that Federal agencies will recognize that
this adopted language is a logical exten-
sion of the obligation to consult in good
faith.

An eleventh area of conecrn dealt
with the 80-day time frames proposed for
the consultation process. Under the pro-
posal, a 60-day limit was established for
threshold examinations, Furthermore, an
additional 60-day limit was set for fur-
ther consultation, pending receipt of ade-
quate biological information. Suggested
changes in these time frames ranged
from 30 fo 45 days.

While recognizing the need for expedit-
ing the consultation process, the FWS
and NMFS nonetheless believe that these
proposed modifications would provide an
inadequate opportunitiy for reviewing
the potential impacts of an activity or
program. In light of the expected volume
of consultation requests, the complexity
of the biological issues involved and the
frequent lack of available information,
a3 a general rule a 60-day limit appears
0 be the shortest time frame possible.
It is anticipated that many requests for
consultation will be processed before the
expiration of 60 days. Nonetheless, the
FWS and NMFS contend that a poten-
tial maximum of 60 days must be re-
served for biological analysis.

Five Federal agencies and private
tommercial enterprises suggested that
the proposed definitions contained in
§402.02 (§ 17.03) be expanded and made
more specific. The FWS and NMFS dis-
agree as to the need for, or the wisdom
of, further delineation of those defini-
tions, Definitions concerning jeopardy
and the adverse modification or destruc-
tlon of critical habitat must be flexible
tnough to deal with every possible con-
sultation situation. In a similar fashion,
the definition of critical habitat must be
broad enough to cover the habitat needs
of an endless variety of species. Overly
Sbecific and narrow definitions of these
‘oncepts would ultimately operate to the
disadvantage of listed species by exclud-
ing them from coverage in unique situa-
Hons, The definitions presently contain
adequate criteria and guidelines to be
utilized by the FWS and NMFS and pro-
¥ide a rational basis for the two Services
0 implement section 7.
wi?h thirteenth area of concern dealt

the failure of the proposed rule-
Making to set forth the procedure for
Modifying or withdrawing existing criti-
¢l habitat determinations. Two Federal
:ge“Cies and a private commercial en-
™Prise requested that this process be
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made more explicit. The FWS and NMFS
had assumed that it was clear that al-
terations of critical habitat determina-
tions would be governed by the regula-
tion provisions in section 4 of the Act.
In order to eliminate any confusion on
this point, § 402.05 (§ 17.94) has been re-
worded to indicate that modifications or
withdrawals of critical habitat will re-
quire proposed and final rulemaking
with an opportunity for public comment.

A final subject for comment concerned
the relationship between the Act and
NEPA. Comments on this issue generally
fell into two categories. First, it was sug-
gested by some Federal agencies and pri-
vate commercial enterprises that a sepa-
rate consultation process under section
7 was unnecessary in light of the EIS
review process under NEPA. Secondly, it
was suggested that Environmental Im-
pact Statements be prepared for all des~
ignations of critical habitat. The FWS
and NMFS must reject both suggestions.

To begin with, it has always been the
position of the FWS and NMFS that the
Act and NEPA share common goals and
must be implemented in a harmonious
fashion. The two Services have consist-
ently maintained that section 7 con-
sultation should be closely linked to
established procedures for interagency
review of EIS’s in order to avoid unnec~
essary paper work. Furthermore, the pro-
posed regulations stated that where con-
sultation has been coordinated with in-
teragency cooperation required by other
statutes such as NEPA or the Fish and
Wildlife Coordination Act, the biological
opinions resulting from section 7 con-
sultation should be included within the
documents required by those statutes.
This approach has been specifically de-
signed to integrate consultation into
NEPA.

This does not mean, however, that
procedural compliance with NEPA ade-
quately satisfies an agency’s consulta-
tion responsibilities under section 7. To
begin with, there is no guarantee that
every proposed activity or program
that may affect a listed species will
generate an Environmental Impact
Statement. ¥For probably the majority
of Federal agency activities, Environ-
mental Impact Assessments, and not
Impact Statements, are prepared. As-
sessments are rarely circulated for in-
teragency comment. This is clearly a
situation where procedural compliance
with NEPA fails to satisfy the consulta-
tion requirements under section 7.

Additional problems exist as well, It
has already been noted that 60-day time
frames are generally required for an
adequate biological review under sec-
tion 7. Yet agencies are required to cir-
culate draft Environmental Impact
Statements for only 45 days. Further-
more, the fact that a draft EIS has been
sent to the FWS or NMFS does not guar-
antee that it will be reviewed within
that agency by people with endangered
species expertise. Within the Depart-
ment of Interior, draft EIS's received
from the Department’s office of Environ-
mental Project Review are routed
through the FWS’s branch of Environ-
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mental Coordination and not the Office
of Endangered Species. The latter Office
is only brought into the draft EIS re-
view process if someone else has spotted
in the EIS a potential conflict with listed
species or their habitat. By that time, a
good part of the 45-day comment period
has usually expired. The intensity of re-
view would thus be diminished and be-
come more haphazard without an inde-
pendent consultation process under
these regulations.

Finally, consultation is only going to
be effective if undertaken as early as
possible in an agency’s planning process.
Large amounts of money and manpower
are invested in draft Environmental Im-
pact Statements. By the time a draft
EIS is circulated for comment, the pro-
posed activity or program has usually
generated a considerable degree of mo~
mentum within an agency. So much mo-
mentum is generated, in fact, that an
agency might resist modifying or aban-
doning the activity, in spite of a conflict
with section 7. The optimal time for con-
sultation, therefore, is prior to comple-
tion of a draft EIS. That is the point in
the planning process where the flexibility
is the greatest and the commitment of
resources the least. For the foregoing
reasons, the FWS and NMFS contend
that consultation cannot adequately take
place through the NEPA interagency re-
view process alone.

The two Services must also reject the
second suggestion that EIS's be prepared
for every single critical habitat defermi-
nation. Critical habitat proposals must
be reviewed on a case by case basis. An
Environmental Impact Assessment will
first be prepared for each proposal.
Based upon a review of that Assessment
and comments received on the proposal,
it will subsequently be decided whether
an EIS is required prior to final rule-
making. The automatic preparation of
impact statements under these circum-
stances, therefore, must be rejected as
being unwarranted, inflexible and not
required by NEPA.

DESCRIPTION OF FINAL RULEMAKING

The purpose of this rulemaking is to
establish joint rules and procedures for
interagency cooperation pursuant to
section 7 of the Act. This joint rulemak-
ing is summarized below, with citation
to the original section numbers con-
tained in the FWS proposed rulemaking
in parentheses:

Section 402.01 (§ 17.3) is established
by defining the following terms which
are used in section 7 and in this rule-
making: “Activities and programs,”
“Critical habitat,” “Destruction or ad-
verse modification,” “Director or Re-
gional Director,”” “Federal agency,”
“Jeopardize the continued existence of,”
“Listed species,” and “Recovery.”

Section 402.02 (§ 17.91) sets out the
scope of section 7 under the Act. This
section discusses the responsibilities of
the Federal agencies under section 7 to
carry out conservation programs for
listed species, and to insure that their ac-
tivities and programs do not jeopard-
ize the continued existence of listed
species or result in the destruction or
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modification of critical habitat. The
section aflirms that the prohibition
against causing “jeopardy” applies
extraterritorially.

Section 402.03 (§ 17.92) describes the
application of section 7 to previously
initiated Federal agency actions.

Section 402.04 (§ 17.93) sets forth the
procedures that Federal agencies shall
follow in meeting the consultation and
assistance requirements of section 7:

(a) Inttiation. (1) The consultation
process shall be initiated by Federal agen-
cles after review and identification of ac-
tivities or programs that may affect listed
species.

(2) If the review Indicates no effect on
listed species or their habitat, consultation
is not required unless requested by the
FWS or NMFS.

(3) If a Federal agency identifies any ac-
tivity or program that may affect listed spe-
cles or their habitat, that agency shall ini-
tiate consultation by sending a written re-
quest to the appropriate FWS or NMFS
official. If foreign countries or the high seas
are Involved, a copy of the request and all
subsequent correspondence shall be sent to
the Secretary of State as well. The request
may with the approval of the appropriate
FWS or NMFS official, encompass 8 number
of similar, related activities,

(4) Consultation may also be requested
by either the FWS or NMFS if they should
become aware of a Federal activity or pro-
gram that may affect listed species and has
not received the benefit of section 7 consul-
tation.

(6) Informal consultation at the field level
may be initiated, but is not a substitute for
formal consultation. Federal agencies may
obtain assistance from any source so iong
as they retain ultimate responsibility for
consultation.

{b) Farms of consultation. (1) Consulta-
tion may be coordinated with interagency
review under the National Environmental
Policy Act (42 U.S.C. 4321 et seq.), the Fish
and Wildlife Coordination Act (16 U.8.C, 661
et seq,), and other appropriate statutes.
However, such coordination does not relteve
the Federal agencies from compliance with
the consultation procedures contained in
this rulemaking.

(2) When several Federal agencies are in-
volved in a common activity or program,
they may, after notifying the FWS or NMFS,
choose a lead agency to carry out consulta-
tion.

(c) Assistance from the Service, It Is the
responsibllity of the affected Federal agencies
to obtain the biological data necessary to
evaluate the effect of an activity or program.
The FWS or NMFS will assist with available
data when requested, but are not obligated
to fund the basic studies.

(d) Assistance from other sources. A Fed-
eral agency may seek biological Information
from any source and may authorize non-
Federal representatives to participate in con-
sultation pursuant to approved counterpart
regulations; however, the agency remains
ultimately responsible for compliance with
the procedures of this section.

(@) Threshold ezamination. Upon receipt of
a written request for consultation from a
Federal agency, the FWS or NMFS will con-
duct & threshold examination. A threshold
examination is a preliminary assessment 1o
ascertain if an activity or program will ad-
versely affect listed specles or their habltat.

(1) If, In the Director's or Regional Di-
rector's opinion, the Federal activity or pro-
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gram will promote the conservation of listed
specles or their habltat, the Federal agency
will be notified within 60 days of initiation,
and further consultation will not be re-
quired.

(2) If an activity or program Is not
specifically for the conservation of listed
species and the threshold examination re-
veals that it is not likely to jeopardize the
continued existence of listed species or re-
sult in the destruction or adverse modifica-
tion of critical habitat, the Federal agency
shall be notified within 80 days after initia-
tion and further consultation will not be
required.

(3) If an activity or program is not
specifically for the conservation of listed
species and the threshold examination re-
veals that it is likely fo jeopardize the con-
tinued existence of a listed specles or result
in the destruction or adverse modification
of critical habltat, the Federal agency shall
be notified within 60 days after initiation
and further consultation will not be re-
guired.

(4) All biological opinions Issued after a
threshold examination shall be accompanied
by the facts and documentation on which
they are based, and may Iinclude recom-
mendations for modifications to the activity
Or Program.

(f) Further consultation. If the threshold
examination reveals that there is insuflicient
information to conclude that the activity or
program is not likely to jeopardize the con-
tinued existence of a listed specles or result
in the destruction or adverse modification of
critical habitat, the Federal agency will be
notified within 60 days of initlation. The Fed-
eral agency then has the responsibility to
gather sufficient information. The Service
will issue a biological opinion and end con-
sultation within 60 days of receipt of ade-
quate information.

(g) Responsibilities after consultation.
Upon receipt of the biological opinion from
the FWS or NMFS, it will be the responsi-
bility of the Federal agency to determine
whether and how to proceed, in light of its
section 7 obligations.

(h) Reinitiation. Consultation shall be re-
initiated: (1) If new information reveals im-
pacts that may hinder the survival or recoy-
ery of listed specles;

(2) If the activity or programs is modified
in a fashion not contemplated by the con-
sultation process;

(3) If a new species is listed that may be
aflected by the activity or program;

(f) Counterpart regulations. The proce-
dures in Section 402.04 (§ 17.93) may be su-
perseded by counterpart regulations jointly
drafted by individusal Federal agencies and
the FWS and NMFS.

Section 402.05 (§ 17.94) sets forth the
procedures for defermining critical hab-
itat, states the criteria for making such
determinations, and provides for emer-
gency determinations.

Accordingly, Chapter IV of Title 50,
Code of Federal Regulations, is amended
as set forth below: 1. Amend the heading
of Chapter IV by deleting the present
language and substituting instead the
following: “Joint Regulations (United
States Fish and Wildlife Service, De-
partment of the Interior and National
Marine Fisheries Service, ~National
Oceanic and Atmospheric Administra-
tion, Department of Commerce).

2. Add an Index for new Part 402 to
read as follows:

PART  402—INTERAGENCY COOPERA.
'{lg(;l;—-ENDANGERED SPECIES ACT OF

Sec.

402.01
402.02
402.03

Scope.

Definitions.

Applicability to previously initiated
actions.

Consultation.

Determination of critical habitat

402.04
402.05

Avrrorrry: Endangered Species Act of 1073
(16 U.S.C. 1531 et seq.)

3. Add §§ 402.01 through 402.05 of Part
402, Chapter IV, to read as follows:

§402.01 Scope.

This Part interprets and implements
section 7 of the Endangered Species Act
of 1973 (hereinafter the Act). Section 1
(16 U.S.C. 1536) applies to all listed
species of fish, wildlife, or plants and im-
poses three burdens upon the Federal
agencies. First, it directs them to utilize
their authorities to carry out conserva-
tion programs for listed species. Such af-
firmative conservation programs must
comply with any applicable permit re-
quirements of 50 CFR Parts 17, 220, 222
and 227 for listed species and should be
fully coordinated with the appropriate
Director. Second, it requires every Fed-
eral agency to insure that its activities or
programs in the United States, upon the
high seas, and in foreign countries will
not jeopardize the continued existence
of a listed species. And third, section 7
directs all Federal agencies to insure
that their activities or programs do not
result in the destruction or adverse mod-
ification of eritical habitat. The United
States Fish and Wildlife Service and the
National Marine Fisheries Service share
responsibilities for the Act. A Federal
agency can determine which Service to
initiate consultation with by scanning
the list of species under the jurisdiction
of the National Marine Fisheries Serv-
ice located at 50 CFR 222.23(a) and
227.4. If the Federal agency's activity or
program may affect a listed species which
is cited in 50 CFR 222.23(a) or 227.4, then
the agency shall initiate consultation
with the National Marine Fisheries Serv-
ice. If the listed species is not cited in
50 CFR 222.23(a) or 227.4, the Federal
agency shall initiate consultation with
the Fish and Wildlife Service.

§ 402.02 Definitions.

*“Activities or programs” means all ac-
tions of any kind authorized, funded, or
carried out by Federal agencies, in whole
or in part, examples of which include,
but are not limited to: (1) actions in-
tended to conserve listed species or their
habitat; (2) the promulgation of regula-
tions; (3) the granting of licenses, con-
tracts, leases, easements, rights-of-wa¥,
permits, or grants-in-aid; or (4) acuion:
directly or indirectly causing modifica-
tions to the land, water, or air. :

“Critical habitat” means any air, lanc,
or water area (exclusive of those existing
man-made structures or setilements
which are not necessary to the survival
and recovery of a listed species) and con-
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stituent elements thereof, the loss of
which would appreciably decrease the
likelihood of the survival and recovery of
a listed species or a distinct segment of
its population. The constituent elements
of critical habitat include, but are not
limited to: physical structures and to-
pography, biota, climate, human activi-
ty. and the quality and chemical content
of land, water, and air. Critical habitat
may represent any portion of the present
habitat of a listed species and may in-
clude additional areas for reasonable
population expansion.

“Destruction or adverse modification™
means a direct or indirect alteration of
critical habitat which appreciably di-
minishes the value of that habitat for
survival and recovery of a listed species.
Such alterations include, but are not
limited to those diminishing the require-
ments for survival and recovery listed in
§402.05(b) . There may be many types of
activities or programs which could be
carried out in critical habitat without
causing such diminution.

“Director or Regional Director”

means the Director or one of the Re-
gional Directors of the United States
Fish and Wildlife Service or the National
Marine Fisheries Service, as appropriate,
for purposes of consultation.
_ “Federal agency” means each author>
ity of the Government of the United
States except for the Congress, the Courts
of the United States, the Governments of
the Territories, Commonwealiths, or pos-
sessions of the United States, or the Gov-
ermmment of the District of Columbia.

“Jeopardize the continued existence
of” means to engage in an activity or
program which reasonably would be ex-
pected to reduce the reproduction, num-
bers, or distribution of a listed species to
such an extent as to appreciably reduce
the likelihood of the survival and recov-
ery of that species in the wild. The level
of reduction necessary to constitute
“jeopardy” would be expected to vary
among listed species.

“Listed species” means any species of
fish, wildlife, or plant which is designated
istcndangered or threatened under the

CL.

"Recovery” means improvement in the
status of listed species to the point at
Which listing is no longer required.
§402.03 Applicability 1o previously ini-

tiated actions.

Section 7 applies to all activities or
Programs where Federal involvement or
tontrol remains which in itself could
eopardize the continued existence of a
listed species or modify or destroy its
critical habitat,

8402.04 Consultation.

(a) Initiation. (1) It is the responsi- .

buxty_pz" each Federal agency to review
its activities or programs and to identify
iy such activity or program that may
aliect listed species or their habitat. Re-
:lewmg Federal agencies may obtain
advice from the Service, but this is Sup-
Plemental to, and not a substitute for, the
_rom_m consultation process set forth
m. this Part. Where a Federal agency
Unds or authorizes an activity or pro-
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gram to be carried out by a non-Federal
entity, the Federal agency shall initiate
the formal consultation process and not
the non-Federal entity,

(2) If a Federal agency decides that
its activities or programs will not af-
fect listed species or their habitat, con-
sultation shall not be initiated unless re-
quested by the Service.

(3) When a Federal agency identifies
activities or programs that may affect
listed species or their habitat, the agency
shall convey a written request for con-
sultation with available information to:
the Regional Director for the Region
where the activity or program is or will
be carried out; or to the Director or Re-
gional Director for the Region where the
Federal agency is headquartered, if more
than one Region is involved; or to the
Director if foreign countries or the high
seas are involved. In addition, if for-
eign countries or the high seas are in-
volved, a copy of the request for con-
sultation and all subsequent correspond-
ence shalkhbe forwarded to the Secretary
of State ¢/o the Director, Office of En-
vironmental Affairs. Any request for con-
sultation may encompass, subject to the
approval of the Director or Regional Di-
rector, a number of similar individual
activities within a given geographiecal
area, administrative unit, or segment of
a comprehensive plan. Until consultation
has been completed and a biological
opinion issued, good faith consultation
shall preclude a Federal agency from
making an irreversible or irretrievable
commitment of resources which would
foreclose the consideration of modifica-
tions or alternatives to the identified
activity or program. -

(4) In addition, the Director or Re-
gional Director will request initiation of
consultation if he identifies any activity
or program of a Federal agency that has
not received prior consultation and that
may affect listed species or their habitat.

(5) Informal consultation may be ini-
tiated at the field level between the Sery-
ice and the Federal agencies or their au-
thorized representatives. Such informal
consultation is supplemental to, and not
@ substitute for, the formal consultation
process set forth in this part.

() Form. (1) Consultation under sec«
tion 7 may be consolidated with inter-
agency cooperation required by other
statutes, such as the Fish and Wildlife
Coordination Act (16 U.B.C. 661 et seq.)
or the National Environmental Policy
Act (42 U.S.C. 4321 et seq.). The satis-
faction of the requirements of these
other statutes, however, does not in itself
relieve a Federal agency of its obligation
to comply with the consultation proce-
dures set forth in this part.

(2) When particular programs or ac-
tivities involve more than one Federal
agency, these agencies may, upon notifi-
cation of the Director or Regional Direc-
tor, fulfill their consultation responsi-
bilities through a single lead agency, Fac~
tors relevant in determining an appro-
oriate lead ageney include the time
sequence in which the agencies become
involved, the magnitude of their respec~

tive involvement and their relative ex-
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pertise with respect to the environmental
effects of the activity or program.

(c) Assistance from the Service. It is
the primary responsibilty of each Federal
agency requesting consultation to con-
duct the appropriate studies and to pro-
vide the biological information necessary
for an adequate review of the effect an
identified activity or program has upon
listed species or their habitat. To the ex-
tent it is available, the Service will upon
request provide all relevant data and re-
ports, personnel, and recommendations
for additional studies or surveys, but the
Service is not obligated to fund any such
additional studies or surveys.

(d) Assistance jrom other sources.
Federal agencies may seek assistance
from any source to obtain the biological
information necessary for a review of the
effect an activity or program has upon
listed species or their habitat. Such as-
sistance may include, but is not limited
to, thatobtained by contract or required
by regulations of the Federal agency. Al-
though it may authorize a non-Federal
representative to participate in the con-
sultation process pursuant to approved
counterpart regulations, the ultimate re-
sponsibility for compliance with the pro-
cedures of this section remains with the
Federal agency and cannot be delegated
by it.

(e) Threshold examination. Upon re-
ceipt of a written request for consul-
tation, the Director or Regional Director
will conduct a threshold examination of
the identified activity or program. A
threshold examination will include a re-
view of available information and may
include an on-site inspection of the area.

(1) If, in the opinion of the Director,
an identified activity or program will
promote the conservation of listed
species, the appropriate Federal agency
shall be netified in writing within 60
days after consultation is initiated, and
additional section 7 consultation shall
be unnecessary. The Service, to the ex-
tent feasible, will assist in carrying out
such programs if requested by the Fed-
eral agency.

(2) If an identified activity or pro-
gram is not specifically for the conserva-
tion of listed species, but the Director
or Regional Director concludes from the
threshold examination that the activity
or program is not likely to jeopardize the
continued existence of a listed species
or result in the destruction or adverse
modification of its critical habitat, the
avpropriate Federal agency shall be
notified in writing within 60 days after
consultation is initiated and further
section 7 consultation shall be unneces-
sary.

(3) If an identified activity or pro-
gram is not specifically for the conserva-
tion of listed species and the Director
or Regional Director concludes from the
threshold examination that the activity
or program is likely tec jeopardize the
continued existence of a listed species
or result in the destruction or adverse
modification of its critical habitat, the
appropriate Federal agency shall be no-
tified in writing within 60 days after
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consultation is initiated and further
section 7 consultation shall be unneces-

sary.

(4) The biological opinions issued
pursuant to subparagraphs (1), (2) and
(3) of this subsection shall be accom-
panied by a statement of the facts and
documentation on which they are based
and may include recommendations for
modifications in the identified activity
or program which would enhance the
conservation and protection of a listed
species or its critical habitat. Such
opinions will be released pursuant to the
Freedom of Information Act.

(f) Further consuitation. If the Direc-
tor or Regional Director determines as
a result of the threshold examination
that insufficient information exists to
conclude that an identified activity or
program is not likely to jeopardize the
continued existence of a listed species or
result in the destruction or adverse mod-
ification of its critical habitat, the Fed-
eral agency will be so notified in writing
within 60 davs after formal consultation
is initiated. The Federal agency, with as-
sistance as feasible from the Service and
other sources of expertise, shall then ob~
tain additional information and con-
duct, as appropriate, biological surveys
or studies to determine how the activity
or program may affect listed species or
their critical habitat. Within 60 days of
receipt of adequate information and doc-
umentation, unless special cirzumstances
require negotiation of a longer period, the
Service will end consultation by issuing
a biological opinion pursuant to the pro-
visions of paragraphs (e) (1), (2), (3),
and (4) of this section, as appropriate.

(g) Responsibilities after consuliation.
Upon receipt and consideration of the
biological opinion and recommendations
of the Service, it is the responsibility of
the Federal agency to determine whether
to proceed with the activity or program
as planned in light of its section 7 obli-
gations. Where the consultation process
has been consolidated with interagency
cooperation required by other statutes
such as the Fish and Wildlife Coordi~
nation Act (16 U.S.C. 661 et seq.) or the
National Environmental Policy Act (42
U,S.C. 4321 et seq.), the final biological
opinion and recommendations of the
Service shall be stated in the documents
required by those statutes.

(h) Reinitiation. Consultation shall be
reinitiated by the Service or by the Fed-

FEDERAL REGISTER, VOL. 43, NO. 2—WEDNESDAY, JANUARY

RULES AND REGULATIONS

eral agency if: (1) New information re-
veals impacts of the identified activity
or program that may affect listed species
or their habitats;

(2) The identified activity or program
is subsequently modified, whether as a re-
sult of a biological opinion issued after
consultation or not; or

(3) A new species is listed that may be
affected by the identified activity or pro-
gram.

(1) Counterpart regulations, The con-
sultation procedures set forth in this sec-
tion may be superseded for a particular
Federal agency by joint counterpart reg-
ulations drafted by that agency and the
Fish and Wildlife Service and the Na-
tional Marine Fisheries Service. Such
counterpart regulations shall be pub-
lished in the FEDERAL REGISTER a§ pPro-
posed and final rulemakings and shall
provide for a minimum 60-day period for
public comment.

§ 402.05 Determination of critical habi-
tat.

(a) Procedure. Whenever deemed nec-
essary and appropriate, the Director
shall determine critical habitat for a
listed species, After exchange of biologi-
cal information, as appropriate, with the
affected States and Federal agencies with
jurisdiction over the lands or waters
under consideration, the Director shall
publish proposed and final rulemakings,
accompanied by maps and/or geographi-
cal descriptions in the FEDERAL REGISTER.
Comments of the scientific community
and other interested persons will also be
considered in promulgating final rule-
makings. The modification or revocation
of a critical habitat determination shall
also require the publication in the Fep-
erAL REGIsTER of a proposed and final
rulemaking with an opportunity for pub-
lic comment.

(b) Criteria. The Director will consid-
er the physiological, behavioral, ecologi-
cal, and evolutionary requirements for
the survival and recovery of listed spe-
cies in determining what areas or parts
of habitat (exclusive of those existing
man-made structures or settlements
which are not necessary to the survival
and recovery of the species) are criti-
cal. These requirements include, but are
not limited to:

(1) Space for individual and popula-
tion growth and for normal behavior;

(2) Food, water, air, light, minerals,
or other nutritional or physiological
requirements;

(3) Cover or shelter; .

(4) Sites for breeding, reproduction,
or rearing of offspring; and generally,

(5) Habitats that are protected from
disturbances or are representative of the
geographical distribution of listed
species. :

(¢) Emergency determination. Para-
graphs (a) and (b) of this section not-
withstanding, the Director may make an
emergency determination of critical
habitat if he finds that an impending
action poses a significant risk to the
well-being of a listed species by the de-
struction or adverse modification of its
habitat. Emergency determinations will
be published in the FEDERAL REGISTER
and will remain in effect for no more
than 120 days.

This final rulemaking is issued under
the authority contained in the En-
dangered Species Act of 1973 (16 U.S.C.
§ 1531 et seq.) and the primary author
is Donald Barry, Attorney Advisor, So-
licitor’s Office, Department of the Inte-
rior, 202-343-2174.

Nore—The United States Fish and Wild-
life Service and the Natlonal Marine Fish-
eries Service have determined that this doc-
ument does not contain a major proposal re-
quiring preparation of an Economic Impact
Statement under Executive Order 11949 and
OMB Circular A-107.

It was previously noted that these reg-
ulations have been submitted to over two
years of review and comment, by Federal
agencies. During this drafting period,
however, agencies were still held account-
able for compliance with their section 7
obligations. The limited consultation
that took place often occurred in an ad-
hoc and haphazard fashion. Because 0l
the extensive familiarity of the Federal
agencies with these regulations and the
need to expeditiously initiate the formal
consultation process, the FWS and
NMFS find that “good cause” exists
within the meaning of 5 U.8.C. § 553(d)
of the Administrative Procedure Act,
thereby warranting that these regula-
tions become effective immediately upon
publication.

Dated: October 21, 1977.

LyYNN A. GREENWALT,
Director, Fish and Wildlife Service.
JACK GEHRINGER,
Deputy Director,
National Marine Fisheries Service.

|FR Doc.78-8 Filed 1-3-78:8:45 am|

4, 1978
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[ 8010-01 ]

SECURITIES AND EXCHANGE
COMMISSION

[17 CFR Part 210 ]

[Release Nos. 33-5892, 34-14305, 35-20337;
File No, 87-715]

ACCOUNTING PRACTICES—OIL AND
GAS PRODUCERS

Solicitation of Comments

AGENCY: BSecurities and Exchange
Commission.

ACTION: Request for comments from
interested persons.

SUMMARY: The Energy Policy and
Conservation Act of 1975, Pub, L. 94-163
(the “EPCA”), requires the Commission,
for purposes of developing a reliable en-
ergy data base, to assure the develop-
ment of accounting practices to be fol-
lowed by persons, including those not
subject to the filing requirements of the
Federal securities laws, engaged in the
production of crude oil or natural gas
in the United States. The EPCA au-
thorizes the Commission to prescribe
rules with respect to such accounting
practices or, alternatively, under certain
circumstances, to recognize or otherwise
rely on accounting practices developed by
the FPinancial Accounting Standards
Board (the “FASB). The Commission
has previously proposed for public com-
ment rules relating to financial account-
ing measurement standards (Release No.
33-5861) and related disclosure stand-
ards (Release No. 33-5877) . Both of these
rulemaking proposals embodied the fi-
nancial accounting and reporting stand-
ards published in July, 1977, by the FASB
in an Exposure Draft of a proposed
Statement on “Financial Accounting and
Reporting by Oil and Gas Producing
Companies.” As anticipated in the Com-
mission’s rulemaking proposals, the
FASB has re-ently finalized its standards
which were published in Statement of
Financial Accounting Standards No. 19.
As a result, the Commission is soliciting
further public comment on whether the
Commission should rely on the determi-
nations of the FASB in its Statement
No. 19 as authorized by the EPCA and,
furthermore, on whether the standards
in FASB Statement No. 19, or some al-
ternative accounting standards, would be
appropriate for the preparation of finan-
cial statements to be included in filings
pursuant to the Federal securities laws
and in reports filed with the Department
of Energy (the “DOE’) pursuant to the
EPCA. Information relating to public
hearings on this matter, to be announced
in the near future, is also provided.

DATE: Comments on or before Febru-
ary 24, 1978.

ADDRESS: Comments should refer to
File S7-715 and should be submitted in
triplicate to George A. Fitzsimmons, Sec-
retary, Securities and Exchange Comis-
sion, 500 North Capitol Street, Washing~
ton, D.C. 20549. All comments will be
available for public inspection. Com-
ments previously filed in these rulemak-

PROPOSED RULES

ing proceedings and with the FASB in
its proceedings leading to the issuance
of Statement No. 19 are available for
public inspection and commentators
may incorporate their previous com-
ments by reference in submissions in
response to this release.

FOR FURTHER INFORMATION CON-
TACT:

Richard C. Adkerson, Office of the
Chief Accountant, Securities and Ex-
change Commission, 500 North Capitol
Street, Washington, D.C. 20549, 202-
755-1671.

SUPPLEMENTAL INFORMATION: In
Release No, 33-5877 (42 FR 57661), the
Commission described its longstanding
concern about the diversity in the ac-
counting and financial reporting prac-
tices followed by companies engaged in
the oil and gas producing industry, and
traced the history of a number of past
undertakings by the Commission, the
accounting profession, and the industry
to address this issue. The lack of reli-
able financial and related operating data
caused the Congress in 1975 to enact
provisions in the EPCA which mandate
the development. of accounting practices
to be followed by oil and gas produczers
for purposes of developing a reliable en-
ergy data base pertaining to the produc-
tion of oil and gas.

In October, 1975, the FASB added to its
technical agenda a project entitled “Fi-
nancial Accounting and Reporting in the
Extractive Industries.” In accordance
with its customary procedures, the FASB
appointed a task force to advise it in
preparing a Discussion Memorandum, &
neutral document analyzing issues re-
lated to the project. The Discussion
Memorandum, issued in December, 1976,
provided the basis for the FASB'’s solici-
tation of written comments on the issues
under consideration, and for related pub-
lic hearings conducted on March 30 and
31 and April 1 and 4, 1977. The FASB
received 140 written submissions and
heard 39 oral presentations at the public
hearings in response to the Discussion
Memorandum. The Commission issued
Release No. 33-5801 (42 FR 8237) in Jan-
uary, 1977, calling attention to the pub-
lication of the FASB Discussion Memo-
randum and encouraging interested per-
sons to comment on the issues presented
and to participate in the FASB's pro-
ceedings. The written submissions in re-
sponse to the FASB Discussion Memo-
randum and a transcript of the FASB's
public hearings have been made part of
File 87-715.

In June, 1977, the Commission issued
Release No. 33-5837 (42 FR 33135) to
solicit comments on matters relating to
the reporting of financial and operating
data on oil and gas operations pursuant
to the EPCA and also relating fo the
disclosure of data of this nature in filings
pursuant to the Federal securities laws.
The public file for that release, File ST~
708, has been made a part of File S7-T15,

On July 15, 1977, the FASB solicited
public comment on an Exposure Draft
of a proposed Statement on “Financial

Accounting and Reporting by Oil and
Gas Producing Companies.” In the Ex-
posure Draft, the FASB proposed that oil
and gas producing companies should fol-
low a form of the successful efforts
method of accounting and that, among
other things, companies should disclose
information on quantities of oil and gas
reserves and certain related financial
data in their financial statements. The
195 written submissions received by the
FASB in response to its Exposure Draft
have also been made part of File S7-715.

In August, 1977, the Commission pro-
posed rules for public comment, pur-
suant to the EPCA and to the Federal
securities laws, in Release No. 33-5861
(42 FR 44972). These proposed rules
dealt only with financial accounting
measurement standards and did not
consider issues relating to the disclosure
of financial and operating data in or
supplemental to financial statements, In
that release, the Commission noted that
the FASB was expected to complete de-
liberations on its Exposure Draft and is-
sue a final statement prior to December
22, 1977.

In Release No. 33-5861, the Commis-
sion encouraged interested persons to
submit comments to the FASB in re-
sponse to its Exposure Draft. In addi-
tion. the Commission solicited comments
in response to its rulemaking proposals.

In October, 1977, the Commission in
Release No. 33-5877 (42 FR 57661) pro-
posed rules for public comment which
supplemented the rules proposed in Re-
lease No. 33-5861 to provide for the dis-
closure in financial statements of cer-
tain operating and financial data relat-
ing to oil and gas producing activities
The rules proposed in Release No. 33-
5877 were generally consistent with the
disclosure standards proposed in the
FASB'’s Exposure Draft, but did provide
for the reporting of certain data in addi-
tion to those proposed by the FASB.
Copies of the submissions are available
for public inspection in File S7-715.

On December 5, 1977, the FASB issued
Statement of Financial Accounting
Standards No. 19, “Financial Accounting
and Reporting by 0il and Gas Producing
Companies.”* Statement No. 19 affirms
the FASB’s tentative conclusion an-
nounced in its July, 1977, Exposure Dl‘:_lf t
that oil and gas producing companies
should follow a form of the successful gf -
forts method of accounting for costs in-
curred in exploring for and developing o.xl
and gas reserves, Although the FASB'S
conclusions in Statement No. 19 gener-
ally refiect the reasoning set forth in the
Exposure Draft, certain modifications
to the proposed statement were adopted
Statement No. 19 would become effective
for financial statements for fiscal years
beginning after December 15, 1978; ac-
cordingly, no company is required to ap-
ply the standards reflected in Statement

1 FASB Statement No. 19 is available for
public inspection in File S7-715. Coples ma)
also be obtained from: Publications Departs
ment, Financial Accounting Standards Board,
High Ridge Park, Stamford, Conn. 08905.
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No. 19 until 1979. The Commission ex-
pects to conclude its proceedings de-
scribed in this release prior to that time.

PURPOSES OF THE COMMISSION'S
PROCEEDINGS

Pursuant to Section 503 of the EPCA,
the Commission is required to afford in-
terested persons an opportunity to sub-
mit written comment with respect to
whether the Cammission, in fulfilling its
responsibilities under that Act, should
exercise its discretion to recognize or
otherwise rely on accounting practices
developed by the FASB in lieu of pre-
scribing such practices by rule. The Com-
mission hereby selicits written comments
on this issue.

The accounting practices were to be
developed no later than December 22,
1877, 24 months after enactment of the
EPCA, however, pursuant to Section 503,
the Commission is authorized to extend
this 24-month period to allow for a
meaningful comment period with respect
to the determination of whether to rely
on the FASB's standards as described in
the preceding paragraph. The Commis-
sion hereby extends the 24-month period
to provide sufficient time for such deter-
mination. In addition, the Commission,
because of the importance of this matter
and in response to a number of requests,
has decided to hold public hearings.

The objective of soliciting written

' comments and conducting public hear-
ngs is to determine whether the Com-
mission should adopt, with any appropri-
ate revisions, the rules proposed in Re-
lease Nos. 33-5861 and 33-5877. Specifi-
cally, in light of the issuance of FASB
Statement No. 19, these proceedings are
expected to provide information to the
Commission concerning the following
questions: ’

1. What are the most appropriate ‘fi-
nancial accounting and reporting stand-
ards for oil and gas producing activities
for purposes of reporting to the DOE
pursuant to the EPCA?

2. What are the most appropriate such
standards for purposes of the prepara-
ton of financial statements to be in-
cluded in filings with the Commission
inder the Federal securities laws?

REPORTING TO THE DEPARTMENT OF ENERGY

One of the purposes of the EPCA, as
Stated in Section 2 of the Act.is “* * * to
Provide a means for verification of en-
&gy data to assure the reliability of en-
€rgy data.” The accounting practices to
?e developed pursuant to the EPCA are

Dor purposes of developing a reliable
fnergy data base related to the produc-
ton of crude oil and natural gas.” Such
ccounting practices must, to the great-
est extent practicable, permit the com-
pilation of an energy data base consist-
ing of financial and operating data to
;g(‘tﬂllabe an evaluation of financial ef-
¢ 'l and result and to facilitate correla-
‘on of finanecial information with oil and
84S reserves and operating statistic=

The Commission has previously indi-
fated that it considers its resoonsibilities
;lgder the EPCA to be divided between
; 0 related areas: (1) financial report-
N2 standards applicable to financial
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statements of entities involved in oil
and gas production and (2) accounting
practices necessary for oil and gas pro-
ducers to report the financial and oper-
ating data required by the EPCA to the
DOE (see Release Nos. 33-5837 and 33—
5877). DOE is developing a petroleum
company financial reporting system
which will require the filing of financial
statements and other data with DOE.
The accounting practices developed pur-
suant to the EPCA will govern the prep-
aration of financial statements included
in such filings.

Based on the provisions of the EPCA
and on the intent of the DOE to collect
financial statement data from oil and
gas producers, the Commission requests
comments on whether the financial ac-
counting and reporting standards pro-
mulgated by the FASB in Statement No.
19, or some other alternative standards,
are appropriate for purposes of reporting
to the DOE,

REPORTING UNDER THE FEDERAL
SeECURITIES LAWS

Under the Federal securities laws, the
Commission has the responsibility and
is given broad authority to prescribe ac-
counting practices to be applied in the
preparation and presentation of finan-
cial statements and other financial data
to be included in filings with the Com-
mission pursuant to such laws. In 1938,
the Commission, in Accounting Series
Release (“ASR") No. 4 (11 FR 10913),
stated its administrative policy with re-
spect to financial statements included
in these filings. ASR No. 4 provides that
the Commission would presume that fi-
nancial statements which were prepared
in accordance with accounting princi-
ples for which there was no substantial
authoritative support were misleading
notwithstanding disclosure of those
principles. If there was a difference of
view with the Commission, the Commis-
sion would accept disclosure in lieu of a
change in the financial statements only
when there was substantial authorita-
tive support for the proposed accounting
principle and the Commission had not
expressed a contrary view in an official
release. Thus, rather than exercise its
extensive authority to adopt specific ac-
counting principles and methods, the
Commission elected, in large part, to ac-
cept, in the first instance, principles
which already had substantial prece-
dent—accounting principles which were
generally accepted in the private sector.

The FASB was created in 1973 as the
first independent, full-time body desig-
nated by the accounting profession to
formulate and issue financial accounting
and reporting standards. Previously, ac-
counting principles were established by
standard-setting bodies within the
American Institute of Certified Public
Accountants.

With the establishment of the FASE,
which it had supported, the Commission
believed that it was appropriate to re-
affirm publicly its policy of looking, in
the first instance, to the private sector
to establish generally accepted account-
ing principles, On December 20, 1973,
therefore, the Commission issued ASR
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150 (38 FR 1260), in which it reaffirmed
its policy of relying, in the first instance,
on the private sector for the establish-
ment of accounting principles, and rec-
ognized that the FASB was the entity
designated by the private sector to have
that responsibility. That release states
in part:

For purposes of this policy, princlples,
standards and practices promulgated by the
FFASB in its Statements and Interpretations
(footnote omitted) will be considered by the
Commisston as having substantial authori-
tative support, and those contrary to such
FASB promulgations will be considered
(footnote omitted) to have no such support,

The Commission's policy recognizes
that the FASB operates to establish ac-
counting standards, but it does not in-
volve a delegation of the Commission's
substantive rulemaking authority to the
FASB. In all cases, the Commission may
issue rules on accounting matters which
would govern the preparation and
presentation of financial statements in-
cluded in filings by registrants under
the Federal securities laws.

In light of the Commission’s pro-
ceedings under the EPCA and the is-
suance of Statement No. 18 by the
FASB, the Commission is also soliciting
comments on whether the financial ac~
counting and reporting standards re-
flected in FASB Statement No. 18, or
alternative standards, are appropriate
for purposes of preparing financial
statements to be included in filings
under the Federal securities laws by
registrants engaged in oil and gas
producing activities.

EcoNomiC IMPACT OF ESTABLISHING AN OIL
AND GAS ACCOUNTING STANDARD

It has been asserted by some com-~-
mentators that the adoption of the suc-
cessful efforts method of accounting, as
required by FASB Statement No. 19,
would have a substantial adverse
economic impact. Companies which
presently follow the full cost method
of accounting would, if required to apply
the successful efforts method, report
lower shareholders’ equity and, in many
cases, lower and more volatile earnings.
A number of commentators have con-
tended that such reporting would not
reflect the economics of companies’ op-
erations and would hamper their ability
to raise capital to finance their opera-
tions.

Adverse economic consequences which
have been mentioned or discussed by
those commentators include the follow-
ing;

1. New competitors will be discour-
aged and, in some cases, prevented from
undertaking oil and gas exploration ac-
tivities;

2. Presently successful independent
exploration companies will face a bar-
rier to an expansion of their opera-
tions and will be encouraged to reduce
the scope or alter the nature or tim-
ing of their existing exploration pro-
grams;

3. As g result of these factors, an in-
creased concentration will oceur in the
oil and gas industry, where serious ques-
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tions have already been raised about the
extent of competition; and

4, Exploration for oil and gas, partic-
ularly domestic exploration, will be re-
duced because of decreased availability
of capital for many of the smaller inde-
pendent companies which now follow full
cost accounting and which conduct sub-
stantial exploration programs.

Some of those commentators advocat-
ing this view have contended that the
solution lies in permitting companies to
continue to use either of the accepted
accounting methods—full cost or suc-
cessful efforts—for financial reporting to
investors and to provide separately the
uniform information needed by the DOE
to compile a national energy data base.

Other commentators have emphasized,
however, that an important goal of ac-
counting should be the reporting of data
that are uniform to the extent practica-
ble so that comparisons of companies’
financial statements are facilitated. For
example, an analyst group in & submis-
sion to the FASB stated that* * * # the
multiplicity of accounting methods em-
ployed by companies which operate in
(the extractive) industries works a ser-
ious hardship on investors. Given cur-
rent standards of accounting and dis-
closure, it is virtually impossible to make
meaningful comparisons of the financial
position or operating results of these
companies.”

This position was also reflected in the
November, 1977, report of the Subcom-
mittee on Reports, Accounting and Man-
agement of the Senate Committee on
Governmental Affairs. That report indi-
cated that “(t) he subcommittee strongly
believes that the clarity and comparabil-
ity of corporate financial statements will
be substantially improved if uniform ac-
counting standards are used to report
the same type of business transactions.”

As discussed above, a number of com~
mentators have expressed the view that
many companies which now follow the
full cost accounting method would have
difficulties in raising capital if they were
required to adopt successful efforts ac-
counting. This view involves the gen-
eral issue of the relationship between
reported financial data and the market
prices of companies’ securities, an issue
which has been the subject of a number
of research studies in recent years. The
FASB discussed these studies in State-
ment No. 19, and quoted Stanford Uni-
versity Professor William H. Beaver from
a 1973 summary of the findings of these
research studies. Professor Beaver stated
that “* * * the formal research in
this area is remarkably consistent in
finding that the market, at least as mani-
fested in the way in which security
prices react, is quite sophisticated in
dealing with financial statement data.”*®

The FASB acknowledged that not all
empirical evidence supports the view
that the securities markets are entirely
able to take into account the differences
in accounting methods used by different

2 Beaver, William H,, *“What Should Be the
FASB's Objectives?”, The Journal of Ac-
countancy, August 1973, pp. 49-56,
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companies. However, it stated that re-
search undertaken at the Board’s re-
quest to examine the effect of its Expo-
sure Draft on the market prices of the
common stock of certain companies
“corroborates that the securities mar-
kets are generally able to assimilate fi-
nancial information and to understand
the underlying economics of the oil and
gas exploration and production indus-
try-n!l

The FASB concluded that the argu-
ments advanced in its proceedings that
companies will be prevented from rais-
ing capital as a result of applying the
successful efforts method of accounting
were not persuasive. The FASB stated
in Statement No, 19:

In a free enterprise economy in which
capital 15 allocated among enterprises largely
on the basis of Individual investors' decisions,
if & company Is an economically successful
enterprise, 1t will continue to attract caplital.
Its financial statements should provide thosz
who supply capital with information that
assists them in determining whether the ex-
pected returns on that capital are commens-
surate with the risks involved. In the Board's
Judgment, financial statements that are pre-
pared in conformity with the provisions of
this Statement will provide investors and
creditors with that type of Information, Many
small oll and gas producing companies use
the successful efforts method, not full cost-
ing; have done so for many years; and have
generally been able to obtain capltal to
finance their exploration activities.*

With regard specifically to competi-
tion, the FASB stated its view that
‘'« *« * far from inhibiting competition,
the removal of one of two significantly
different optional alternative methods of
accounting in similar situations will
facilitate competition. The weight of the
evidence before the Board is that inde-
pendent oil and gas producing companies
using successful efforts accounting do
compete successfully and conduct effec-
tive exploration and production pro-
grams that they are able to finance
through a variety of capital sources.”®

The FASB also stated:

Any natlonal economic or policy goal that
involves the use of data reported in or de-
rived from financial statements can, in the
Board’s judgment, be best pursued if the
relevant financial statements are prepared on
& common basis, so that leanders, investors,
government regulators, and others involved
directly or indirectly in allocating capital can
analyze and reach informed decisions on the
basis of consistent and comparable financijal
data. To the extent that furtherance of com-
petition in oll and gas exploration and pro-
duction and the avallability of increased cap-
ital resources to finance those efforts are per-
ceived as national economic or policy goals
and in the interest of the general public,
those goals can best be fostered—and thé
likelihood of their attainment substantially
increased—if all competitors disclose finan-
cial data in & marketplace free from the bur-
dens of inconsistency, noncomparability, and
misunderstanding, a marketplace in which
risks and rewards are reported as objectively
and as evenhandedly as possible.®

3FASB Statement No. 19, pars. 169-171.
*FASB Statement No, 19, par. 158.

5 Ibid, par. 174,

*Ibid., par. 172.

In Release !lo. 33-5861, the Commis-
sion indicated that it had reviewed the
submissions to the FASB concerning the
potential impact on competition resuli-
ing from the proposed selection of a
method of accounting and solicited addi-
tional comments on this matter. Com-
ments were again solicited in Release
No. 33-58717.

A number of comments received in re-
sponse to these releases and by the FASB
presented views, as discussed above, on
the related issues of the impact on com-
petition in the oil and gas producing in-
dustry and on the level of domestic ex-
ploration for oil and gas which would
result from requiring the use of the suc-
cessful efforts method of accounting. The
Commission solicits additional comments
on this matter. Commentators are en-
couraged to address the views previously
presented by other commentators in pre-
vious submissions to the Commission and
to the FASB and the position expressed
by the FASB in its Statement No. 19.

Comments are also solicited on other
issues, if any, relating fo the impact on
competition which might result from
adoption of the Commission’s proposed
rules, with any appropriate revisions, ap-
pearing in Release Nos, 33-5861 and 33-
5871.

RULEMAKING UnDER THE EPCA

Section 503(b) (2) states that
Commission shall—

* * ¢ have authority to prescribe rules ap-
plicable to persons engaged in the production
of crude oll or natural gas, or make effective
by recognition, or by other appropriate
means indicating a determination to rely on,
accounting practices developed by the Fi-
nancial Accounting Standards Board, if the
Securities and Exchange Commission is as-
sured that such practice will be observed by
persons engaged in the production of crude
oil or natural gas to the same extent as would
result if the Securities and Exchange Com-
mission had prescribed such practices by rule.

This provision was in recognition of
the relationship between the FASB and
the Commission in developing account-
ing standards applicable to financial
statements included in filings under the
Federal securities laws. Such financial
statements are required to be accom-
panied by an auditors’ report issued by
an independent public accountant con-
forming with Article 2 of Regulation
S-X (17 CFR 210.2-01 to 2-05) . This re-
quirement, together with the ethical
standards of the independent public ac-
counting profession, assures that finan-
cial statements filed with the Commis-
sion conform with standards issued b's
the FASB, absent Commission rules cov-
ering particular matters. }

This mechanism will not be available
to ensure that the FASB's standards \\:ﬂ:
be observed with respect to financia
statements filed with the DOE. Even ltf‘
the Commission concludes as a resultsoB
these deliberations to support FA i
Statement No. 19, it may nevertheless s
reouired to adopt rules governing ﬁ“ﬂnt
cial data to be filed with DOE pursuatr:
to the Commission’s authority under the
EPCA.

the
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comments are solicited on this ques-
tion as well.

STAFF ACCOUNTING BULLETIN No. 16

On September 1, 1977, the staff of the
Commission issued an interpreftive re-
lease, Staff Accounting Bulletin (“SAB’")
No. 16 (42 FR 44983), which described
the staff's view of appropriate disclosure
by registrants relating to the issuance
of the July 15, 1977, FASB Exposure
praft. In SAB No. 18, the Commission’s
siaff indicated that registrants whose
financial statements would be substan-
tially changed if the FASB’s proposals
were required to be applied should dis-
close certaip information about the
relationship between their existing ac-
counting policies and the FASB's pro-
posal. Such disclosures, according to
SAB No. 16, should include an indica-
tion of the general magnitude of the po-
tential impaect on earnings and share-
helders’ equity and a discussion of any
significant implications that adoption of
the FASB's proposed standards might
have concerning the registrant’s divi-
dend policy and its ability to comply
with covenants in its. debt or other
agreements.

The view of the Commission’s staff on
appropriate disclosure in this instance
was published in response to requests for
guidance by interested persons. The staff
has indicated that its action is based on
the fact that the authoritative body re-
sponsible for establishing financial ac-
counting standards in the privafe sector
reached conclusions after extended de-
liberations on the appropriate account-
ing standards in this area. The staff
noted that the quantitative disclosures
discussed in SAB No. 16 need not be pre-
sented in precise amounts, but rather in
terms of broad ranges, percentages or
otherwise, if desired, and that the at-
tendant circumstances involved in this
matter, including the Commission’s
broceedings, may be discussed in what-
ever manner registrants consider
appropriate.

In the staff’s view, the varying impact
of applying the FASB's standards on dif-
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ferent companies requires that the dis-
closure provide some indication of the
magnitude of the potential impact on the
financial statements of individual reg-
istrants. The staff believes that these dis~
closures are required so that investors
are informed of all pertinent informa-
tion relating to the current considera-
tions involving oil and gas accounting.
Thus, the staff has concluded that com-
munication of the impact of the FASB's
determinations together with a discus~
sion of the uncertainty of the outcome
of the Commission’s deliberations will
assist investors in assessing the signifi-
cance of these matters.

The statements in Staff Accounting
Bulletins are not rules or interpretations
of the Commission, nor are they pub-
iished as bearing the Commission’s ap-
proval; they represent interpretdations
and practices followed by the Division of
Corporation Finance and the Office of
the Chief Accountant in administering
the disclosure requirements of the Fed-
ergl securities laws, While the Commis-
sion takes no view on the ultimate out-
come of the issues presently pending be-
fore it, the staff’s belief that investors
should be informed of the FASB'’s deter-
minations in Statement No. 19, in con-
nection with their reviews of finandial
statements of oil and gas producing com-
panies which would be substantially af-
fected by application of those determina-
tions, appears reasonable notwithstand-
ing the contingencies described in this
release, -

In expressing these views, the Com-
mission reaches no conclusions with re-
spect to either the substantive merits of
the actions taken by the FASB or the
issues upon which the Commission seeks
public comment and intends to hold pub-
lic hearings. Moreover, not only will the
disclosures suggested by SAB No. 16 en-
able investors to assess the significance
of FASB Statement No. 19 on the finan~
cial statements of oil and gas producing
companies, they may also provide infor-
mation which could be useful in connec-
tion with the resolution of the issues
which are now before the Commission.
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ADMINISTRATIVE MATTERS
WRITTEN COMMENTS

Public File S7-715 for these delibera-
tions will contain all submissions and
other related data pertaining to previous
Commission releases on this project (Re-
lease Nos, 33-5801 (42 FR 8237), 33-
5837 (42 FR -33135), 33-5861 (42 FR
44972), and 33-5877 (42 FR 57661)). In
addition, written submissions to the
FASB and transcripts of oral presenta-
tions at the public hearing conducted by
the FASB during the course of its delib-
erations leading to the issuance of State-
ment No. 19 have been made part of Pub-
lic File 87-715. In providing comments in
response to this release, interested per-
gons may assume that the Commission
has available all previous submissions to
the FASB and the Commission on this
issue.

PUBLIC HEARINGS

A formal announcement of the public
hearings discussed previously will be is-
sued by the Commission in a separate
release, Tentatively, the Commission
plans to conduct the hearings beginning
approximately March 27, 1978, in Wash-
ington, D.C., and Houston, Tex,

To assist the Commission in schedul-
ing these hearings, the Commission re-
quests that persons desiring to make oral
presentations at one of these locations
contact by January 13, 1978:

Richard C, Adkerson, Office of the Chief

Accountant, Securlties and Exchange Com-

missfon, 500 North Capitol Street NW.,

Washington, D.C. 20540, 202-755-1671.

The Commission expects to include in
its formal notice of public hearings a re-
quirement that participating persons
submit any prepared testimony to be
presented at the hearings by February
24, 1978.

By the Commission.

GEORGE A. FITZSIMMONS,
Secretary.

DecemBER 22, 1977.
[FR Doc.78-10 Filed 1-3-78,;8:45 am|
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[3510-25]

COMMITTEE FOR THE IMPLEMEN-
TATION OF TEXTILE AGREEMENTS

TEXTILE CATEGORY SYSTEM EFFECTIVE
JANUARY 1, 1978

AGENCY: Committee for the Imple-
mentation of Textile Agreements.

ACTION: Publication of the Correla-
tion: Textile and Apparel Categories
with Tariff Schedules of the United
States Annotated.

SUMMARY: A notice, published in the
FeEpERAL REGISTER on August 10, 1977,
announced the adoption of a new Textile

NOTICES

Category System to be effective Jan-
uary 1, 1978, This system is used in the
bilateral textile agreements negotiated
with other countries under the Arrange-
ment Regarding International Trade in
Textiles. It is based on the existing sys-
temm but streamlines and consolidates
that system and is designed to improve
the implementation of the bilateral
agreements by strengthening category
uniformity among fibers and reducing
the incidence of category classification
problems. This system is based on the
Tariff Schedules of the United States
Annotated (TSUSA) numbers effective
1978 and full descriptions of the com-

position of the categories are available
in the TSUSA.

EFFECTIVE DATE: January 1, 1978.

FOR FURTHER INFORMATION CON-
TACT:
Leonard A. Mobley, Director, Trade
Analysis Division, Office of Textiles,
U.S. Department of Commerce, Wash-
ington, D.C. 20230, 202-377-4212.

ARTHUR GAREL,

Acting Chairman, Commitiee
for the Implementation of
Textile Agreements, U.S, De-
partment of Commerce.

FEDERAL REGISTER, VOL. 43, NO. 2—WEDNESDAY, JANUARY 4, 1978
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would you
likee to know

if any changes have been made in
certain titles of the CODE OF
FEDERAL REGULATIONS without
reading the Federal Register every
day? If so, you may wish to subscribe
to the “Cumulative List of CFR
Sections Affected,” the ““Federal
Register Index,” or both.

Cumulative List of CFR Sections Affected

$10.00

per year

The “Cumulative List of CFR Sections
Affected" is designed to lead users of
the Code of Federal Regulations to
amendatory actions published in the
Federal Register, and is issued
monthly in cumulative form. Entries
indicate the nature of the changes.

Federal Register Index $8.00
per year

Indexes covering the

contents of the daily Federal Register are
issued monthly, quarterly, and annually.
Entries are carried primarily under the
names of the issuing agencies. Significant
subjects are carried as cross-references.

A finding aid is included in each publication which lists
Federal Register page numbers with the date of publication
in the Federal Register.

Note to FR Subscribers: FR Indexes and the
“Cumulative List of CFR Sections Affected" will continue
to be mailed free of charge to regular FR subscribers.

(14 14 o
Mail order form to:
Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402

There Is enclosed $ for subscription(s) to the publications checked below:

pUIR CUMULATIVE LIST OF CFR SECTIONS AFFECTED ($10.00 a year domestic; $12.50 foreign)
FEDERAL REGISTER INDEX ($8.00 a year domestic; $10.00 foreign)

City State

Make check payable to the Superintendent of Documents % 6PO: 1976—O-58-000
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