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TUESDAY, JANUARY 31, 1978

highlights

SUNSHINE ACT MEETINGS .....ccccovvvnecninrenns

FREEDOM OF INFORMATION INDEXES
OFR publishes quarterly guide to agency material ...
ORAL CONTRACEPTIVES

HEW/FDA revises requirements for patient labeling; effective
4-3-78 (Part Il of this issue)

HEW/FDA issues notice revising physician and patient label-
ing; effective 4-3-78 (Part Il of this issue)
CHILD NUTRITION PROGRAMS
USDA/FNS issues Interim regulations for the Summer Food
Service Program for Chiidren; effective 2-1-78
CRIME PREVENTION

Justice/LEAA announces and describes objectives of 1978
Unsolicited Ressarch Program
FEDERAL CRIME INSURANCE PROGRAM
HUD/FIA amends protective .device requirements; effective
3-2-78
UNSAFE AND UNSOUND BANKING
PRACTICES

FDIC proposes to amend regulations dealing with “insider
transactions''; comments by 3-10-78

FEDERAL RESERVE BANKS

FRS adjusts discount rates

FOREIGN MILITARY SALES CONTRACTS

The Renegotiation Board amends its regulations to show that
these contracts are not exempt from renegotiation
NUCLEAR POWER PLANTS

NRC proposes to amend its “Codes and Standards” to pro-
vide for updated construction methods; comments by 3-2-78..
METRIC SYSTEM OF MEASUREMENT
DOD/Secy establishes departmental policies;
12-10-76
MILK
USDA/CCC proposes terms and conditions of 1977-78 price
support program; comments by 3-2-78
FARMWORKER ECONOMIC STIMULUS
PROGRAMS
Labor/ETA allocates funds

IMPORTANT FARMLANDS INVEN:I"ORY
USDA/SCS prescribes general guidélines for a national pro-

gram of inventorying prime and unique farmiand; effective
1-31-78

..................................

effective

4214
4223

4038

4127

4007

4051

4002

4010

4050

4009

4049

4129

4030
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The following agencies have agreed to publish all documents on two assigned days of the week (Monday/

Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6, 1976.)

Monday Tuesday Wednesday Thursday Friday
DOT/COAST GUARD USDA/ASCS DOT/COAST GUARD USDA/ASCS
DOT/NHTSA USDA/APHIS DOT/NHTSA USDA/APHIS
DOT/FAA USDA/FNS DOT/FAA USDA/FNS
DOT/OHMO USDA/FSQS DOT/OHMO USDA/FSQS
DOT/OPSO USDA/REA DOT/OPSO USDA/REA

csC CSC

LABOR LABOR
HEW/ADAMHA HEW/ADAMHA
HEW/CDC HEW/CDC
HEW/FDA HEW/FDA
HEW/HRA HEW/HRA
HEW/HSA HEW/HSA
HEW/NIH HEW/NIH
HEW/PHS HEW/PHS

Documents normally scheduled for publication on a day that will be a Federal holiday will be published the
next work day following the holiday.
Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program

Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis-
tration, Washington, D.C. 20408.

ATTENTICN: For questions, corrections, or requests for information please see the list of telephone numbers
appearing on opposite page.

Published daily, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal
holldays), by the Office of the Federal Register, National Archives and Records Service, General Services
Administration, Washington, D.C. 20408, under the Federal Register Act (49 Stat. 500, as amended; 44 U.S.C.
Q@Y o Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution

% oo is made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402.

Phone 523-5240

°
The FepERAL RecisTER provides a uniform system for making available to the public regulations and legal notices tssued
by Federal agencies. These Include Presidential proclamations and Executlve orders and Federal agency documents having
general applicabllity and legal effect, documents required to be published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public Inspection in the Office of the Federal Register the day before
% they are published, unless earlier flling Is requested by the issuing agency.

The FEpERAL REGISTER will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year, P‘Y‘b’:
in advance. The charge for individual coples is 75 cents for each issue, or 75 cents for each group of pages as actually bounn‘
Remit check or money order, made payabile to the Superintendent of Documents, U.S. Government Printing Office, Washingto
D.C. 20402,

There are no restrictions on the republication of material appearing in the Feorrar REGISTER.

Area Code 202
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INFORMATION AND ASSISTANCE

Questions and requests for specific information may be directed to the following numbers. General inquiries

may be made by dialing 202-523-5240.

FEDERAL REGISTER, Daily Issue: PRESIDENTIAL PAPERS:
Subscription orders (GPO)......... . 202-783-3238 Executive Orders and Proclama- 523-5286
Subscription problems (GPO) ... .. 202-275-3050 tions.
"Dial - a- Regulation™ (recorded 202-523-5022 |  yeekly Compilation of Presidential 523-5284
summary of highlighted docu- Documents
:::33 i e Public Papers of the Presidents.... 523-5285
Sche-uling of documents for 523-3187 IR e e el sy 523-5285
publication. PUBLIC LAWS:
Copies of documents appearing in 523-5240
the Federal Register. Public Law dates and numbers...... 523-5266
Corvectibns: st tat i 523-5237 : 523-5282
Public Inspection Desk................. 523-5215 SHP LAWS. ceoovecuecncneciciiasinnaonsenens _523-5262
FInding A o et et aeense 523-5227 5 223—2226
Public Briefings: “How To Use the Bo3 AR T = 16 Sialulge al LATED. eonr o S oogs
Federal Register."”
Code of Federal Regulations (CFR).. 5233419 | V-ouCoverament Manual 5 .22 e
523-3517 AUtomBtion:, ... 2k o s s 523-5240
Finding cAlas. ot ¥l o ... 523-5227 Special Projects. ... 5234534
HIGHLIGHTS—Continued
EXPORT SALES OF AGRICULTURAL have besn dormant for eight years; effective 2-7-78 ............... 4029
S&ﬁ%gglgﬁg L vn e . DEMONSTRATION PROJECT
adopts rule setting forth terms and conditions o : ;
ts Non-Commercial Risk Assurance Program; effective [‘;Jb?,:mmn{"gagmszgﬁdmgwﬁmxmﬂgg i
1-31-78 4033 prmmm pfoiects 4118
SUPPLEMENTAL SECURITY INCOME PATENT CASES
HEW/SSA recognizes eligibility of individuals residing in pub- 3 ]
licly operated community residences serving no more than 16 Oomm.efce/PTO penmts_ use of multiple dependent claims and
residents; effective 1-31-78; comments by 5-1-78 ..........c...en. 4004 prescribes when, and in what circumstances, drawings or
HEW/HDSO requires States to establish and enforce stand- additional drawings need to be furnished; effective 1-24-78... 4014
ards for residential facilites where SSI recipients reside; com- DETACHED CARPET CUSHION
ments by 5-1=78 4016 HUD/FHC proposes revision of standards; comments by
NEIGHBORHOOD STRATEGY AREAS 3-17-78 4065
HUD/FHC sets forth procedures for community development
and other revitalization activities; effective 1-31-78, comments PRIVACY ACT
by 6-1-78 (PRt 11} OF thiS ISSUBY wcvvesmsusssrsssssssssssssssssssssssssosssses 4236 USDA/Secy deletes a system of records; effective 1-1-78..... 4080
BIOLOG Commerce/Secy adopts an addtional system of records; ef-
ICS tive 11-28-77 4083
HEW/FDA announces availability of guidelines for laboratory - i
test procedures and lot release requirements for Pneumococ- ENVIRONMENTAL EDUCATION PROGRAM
cal Vaccine, Polyvalent; comments by 8~2-78............o..couummisess 4115 HEW/OE extends closing date for receipt of applications to
EKOLOGICAL PRODUCTS : 2-3-78 4113
EW/FDA amends regulations on dating periods for specific MEETINGS—
:‘)"”C‘s' efiective 1-31-70 4006 Commerce/NOAA: Gulf of Mexico Fishery Management
EW ANIMAL DRUGS Councils Advisory Panel, 2-28 through 3-1-78 ........cccowue 4071
HEW/FDA approves use of a higher concentration amprolium FCC: Radio Technical Commission for Marine Services,
Supplement in the feed of calves; effective 1-31-78 ............... 4008 th 82:5 and 2-16-78 4110
: Advisory Panel on Real Estate Leasing Proced
SERW‘,“S STATUS ) 2-1 and 2-2-78 AT T
/FDA proposes to affirm ox bile extract as generally " HEW/ADA&MHA: Mental Health Services Research Review
Toognized:as saf6'as &) drect xman food ingredient; com Commitiee, 2-27, 2-28, ANA 3-1-78 ..ocmvurirrcesssrsssn 4115
ents by 4-3-78 4062 FDA: Lead and Cadmium in decorated glassware, 3-7-78.. 4116
MODEL RETAIL FOOD STORE SANITATION HSA: PHS Hospitals ad hoc Advisory Committee, 2-17
ORDINANCE and 2-18-78 4113
HEW/FDA extends commenit period 0 2-24-78 .....c.ccoueeeseen 4117 s‘t‘:’ Sgc‘zfz A7§V’5°'V Committee on Private Interational
ENERGY SUPPLY AND ENVIRONMENTAL nss o
COORDINATION ACT RESCHEDULED HEARINGS—
gczig Ea&;‘;\ pigsues |n°?:e of intention to issue prohibition orders - ITC: Cane and beet sugars, sifups, and molasses, 2-27-78.. 4126
pdcioin 3985  SEPARATE PARTS OF THIS ISSUE
WATERSHED PROJECTS Part I, HEW/FDA 4214
USDA/SCS adds procedures to deauthorize projects which Part lil, HUD/FMC 4236
FEDERAL REGISTER, VOL. 43, NO. 21—TUESDAY, JANUARY 31, 1978 iii




AGRICULTURAL MARKETIMG SERVICE
Rules
Oranges and grapefruit grown

in Tex 4033

AGRICULTURAL STABILIZATION AND
CONSERVATION SERVICE
Proposed Rules
Authority delegations:
State ASC committees; pro-
gram payments less than
$1,000 in benefits (2 docu-

ments) 4049

AGRICULTURE DEPARTMENT

See also Agricultural Marketing
Service; Agricultural Stabili-
zation and Conservation Serv-
ice; Commodity Credit Corpo-
ration; Federal Grain Inspec-
tion Service; Food and
Nutrition Service; Food Safe-
ty and Quality Service; Soil
Conservation Service,

Notices

Privacy Act; systems of records;

deletion 4080

ALCOHOL, DRUG ABUSE, AND MENTAL
HEALTH ADMINISTRATION

Notices

Meetings:
Advisory Committees; Febru-

ary 4115

CIVIL AERONAUTICS BOARD
Notices
Hearings, etc.:

Air Nauru; postponed......cceeees

CIVIL SERVICE COMMISSION
Rules
Excepted service:
Energy Department .......coiivaie
Federal Deposit Insurance
COrporation .....c.meessesesessecssess
Justice Department
Pennsylvania Avenue Devel-
opment Corporation .............
Treasury Department; repub-
lication
Veterans Administration.........

COMMERCE DEPARTMENT

See also Industry and Trade
Administration; Maritime Ad-
ministration; National Oceanic
and Atmospheric Administra-
tion; Patent and Trademark
Office.

Notices

Privacy Act; systems of records.. 4083

contents

COMMODITY CREDIT CORPORATION

Ruiés

Non-Commercial Risk Assur-
ance Program; terms and con-
ditions ..

Proposed Rules

Loan and purchase programs:
Milk, price SUPPOIrt ....cceiiacsnas

Notices

Monthly sales list:
June 1, 1977 through May 31,

1978

DEFENSE DEPAHTHENT
Rules

Metric system of measurement,
use

ECONOMIC REGULATORY
ADMINISTRATION

Rules
Administrative procedures and
sanctions; oil:
Remedial order, proposed dis-
allowance and order of disal-

lowance notices; republi-
cation

Notices
Powerplants burning natural
gas or petroleum products,
prohibition orders:
United Power Association .......

EDUCATION OFFICE
Notices
Applications and proposals, cios-
ing dates:
Environmental education pro-
gram

EMPLOYMENT AND TRAINING
ADMINISTRATION

Notices
Comprehensive employment
and Training Act programs:
Funds reallocation for 1877
and 1978
Farmworker economic stimulus
programs:
Funds allocations and grant
applications availability .......

ENERGY DEPARTMENT

See Economic Regulatory Ad-
ministration; Federal Energy
Regulatory Commission.

ENVIRONMENTAL PROTECTION
AGENCY

Rules

Air quality implementation
plans; approval and promul-
gatin; various States, etc.:

Virgin Islands......... I e -

4033

4049

4079

4009

3995

4084

4113

4129

4129

4015

Proposed Ruies

Air quality implementation
plans; approval and promul-
gation; various States, ete.:

California 4073
Toxic substances:

Health and safety study re-
porting; submittal of studies
for consideration by TSCA
Interagency Testing Com-
mittee 4073

Notices
Fuels and fuel additives; lead
phase-down standard ............... 4110
Toxic pollutants; list .........cceveeenns 4108
Water pollution control; safe
drinking water; public water
systems designations:

Wisconsin 4109

FEDERAL COMMUNICATIONS

COMMISSION

Rules
Radio broadcast services:

Radio and television broad-
casting, reregulation; edito-
FIALCNANEOR vvciuiscssssuiasiniiisnnss 4021

Proposed Rules
FM broadcast stations; table of
assignments:
Idaho ....... 4071
Notices
Meetings:

Ship Radar Committee ........... 4110
Hearings, etc..

American Telephone & Tele-

graph Co, et al .........., Troasesant 2110
FEDERAL DEPOSIT INSURANCE
CORPORATION
Proposed Rules
Unsafe and unsound banking
practices:

Insider transactions; record- -
keeping requirements ........... 4051

FEDERAL ENERGY REGULATORY

COMMISSION

Motices
Natural gas companies:

Certificates of public conven-
ience and necessity; applica-
tions, abandonment of serv-
ice and petitions to amend... 4099

Certificates of public conven-
ience and necessity; applica-
tions, abandonment of serv-
ice and petitions to amend;
correction 4099

Small producer certificates,
applications ........ AR 4089, 4099

Small producer certificates,
applications; correction (2
documents) ...uusierernenses 4089, 4090

Hearings, etc.:
Aminoil Development, Inc ...... 4089
Clark Oil Producing Co. et al.. 4090
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Colorado Interstate Gas Co ... 4091
Columbia Gas Transmission
Corp. (3 documents) ....cccesieses 4091,
4092, 4102
Consolidated Gas Supply
Corp .. 4092
Consolidated System LNG
Corp ..
Duke Powet 0 Vi adosansaans Eoinas.
Florida Gas Transmission Co
Iowa Power & Light Co........«..
Michigan Wisconsin Pipe Line
Co ~- 4102
Michigan Wisconsin Pipe Line

4094
4102
4099
4095

Co. et al. 4096
Mississippi River Transmis-
sion Corp. (2 documents) ..... 4100,
4103
Mountain Fuel Supply Co....... 4103
Northern Natural Gas Co ....... 4104
Northwest Pipeline Corp. (2
documents) ceueeernsessinseises 4100, 4104
Southern Union Supply Co..... 4105
Tennessee Gas Pipeline Co ... 4101
Texas Gas Transmission Corp.. 4097
Transcontinental Gas Pipe
Line Corp. (2 documents)..... 4098,
4099

United Gas Pipe Line Co. (2
documents) ..cveeeeesersssssas 4105, 4106

Utah Power & Light Co....cccve 4106

Wisconsin Power & Light Co.. 4099

FEDERAL GRAIN INSPECTION SERVICE
Notices i

Grain standards;
points:
PennsSylvania .....c.riesssssesconssoses

inspection

4079

FEDERAL HOUSING COMMISSIONER—
OFFICE OF ASSISTANT SECRETARY
FOR HOUSING

Proposed Rules

Carpet cushions, detached;
SLANARYAS i i seraresas snrporess

FEDERAL INSURANCE
ADMINISTRATION

Rules
Crime insurance program, Fed-
eral:

Protective device require-
ments, and purchase of in-
surance and claims ad-
FUSTIABI 3 S ccsecsorsis oy msersnicis

FEDERAL MARITIME COMMISSION
Notices
Agreements filed, £C.....crveeresseses

Casualty and nonperformance,
certificates:

4085

4007

4111

Chandris - Tie: . cawseros Seiets 4111
Oil pollution; certificates of fi-
nancial responsibility (2 docu-
MENEB) ticoioiiriarsssitrresnissgrny 4111, 4112
FEDERAL REGISTER OFFICE
Notice
Freedom of information index
requirements; quarterly guide
to agency material .......... pesssien, 4158

CONTENTS

FEDERAL RESERVE SYSTEM
Rules

Credit extensions by Federal
Reserve Banks; rate changes ..

FEDERAL TRADE COMMISSION
Rules
Prohibited trade practices:

National Housewares, Inc., et
7 R LI R R e W

Proposed Rules
Warranties:

Consumer products; refund
depreciation deductions; ter-
1131313200 STl (T Sy ot U

Notices

Unordered merchandise; inter-
pretation and policy state-
ment

FISH AND WILDLIFE SERVICE
Rules

Endangered and threatened spe-
cies; fish, wildlife, and
plants:

Snake, eastern indigo ...
TORG, HOUBLONL ooeniecovarsetrresssarsess

FOOD AND DRUG ADMINISTRATION
Rules
Animal drugs, feeds, and related
products:
Amprolium
Biological products:
Dating periods for specific
PrOAUCEE e tons ssrsbsesinbbessrionsossv
Human drugs:
Oral contraceptives; expanded
1abel requirements,....cccoveessien

Proposed Rules

GRAS or prior-sanctioned in-
gredients:
Bile salts and ox bile extract ..

Notices

Food store, retail; model sanita-
tion ordinance; availability; in-
quiry extension of time ..........

Human drugs:

Oral contraceptives; physician
and patient labeling ...... e 4223
Medical devices:
Enzymatic radiochemical as-
say for gentamicin; petition
for reclassification.......ceeen

Meetings:

Glassware, lead and cadmium
decorated

Pneumococcal vaccine, polyva-
lent; guidelines for laboratory
test procedures and lot release
TequUIirements. . aimenssernes

4002

4003

4054

4113

4062

4116

4115

FOOD AND NUTRITION SERVICE
Rules

Food distribution; donation for
U.S. and territories, ete.:

Elderly, nutrition programs;

cash payments in lieu of do-

nated foods; correction ........ 4029
Summer food service program

for children; interim regula-

tions 4038

FOOD SAFETY AND QUALITY SERVICE
Proposed Rules
Meat and poultry inspection,
mandatory:
Labeling requirements, uni-
form; net weight; hearing;

COYTECLIONY ois s calansniassainssaasares 4050
GENERAL ACCOUNTING OFFICE
Notices :
Regulatory reports review, pro-
posals, approvals, ete. (FTC) .. 4113

GENERAL SERVICES ADMINISTRATION
See also Federal Register Office.
Notices

Committees; establishment, re-
newals, terminations, etc.:
Real Estate Leasing Proce-
dures Advisory Committee ..
Meeting:
Advisory Panel on Real Estate
Leasing Procedures ........cesueee
Procurement:
Agreements available for use
by executive agencies. ...

HEALTH, EDUCATION, AND WELFARE
DEPARTMENT

See also Alcohol, Drug Abuse,
and Mental Health Adminis-
tration; Education Office;
Food and Drug Administra-
tion; Health Care Financing
Administration; Health Sery-
ices Administration; Human
Development Services Office;
Public Health Service; Social
Security Administration.

Notices
Organization, functions, and au-
thority delegations:
National Institutes of Health..

HEALTH CARE FINANCING
ADMINISTRATION

Notices
Professional Standards Review
Organizations; nominations,

designations, ete.:
Minnesota

HEALTH SERVICES ADMINISTRATION
Notices
Meetings:
Advisory Committees; Febru-
ary

HOUSING AND URBAN DEVELOPMENT
DEPARTMENT

See also Federal Housing Com-
missioner—Office of Assistant
Secretary for Housing; Feder-
al Insurance Administration.
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4170
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Rules

Low-income housing:
Housing assistance payments;
substantial rehabilitation;
neighborhoodstrategyareas,

special procedures 4236

Notices

Authority delegations:

Neighborhoods, Voluntary As-
sociations and Consumer
Protection, Assistant Secre-

4118

HUMAN DEVELOPMENT SERVICES
OFFICE

Social services programs, etc.:
Standard requirements, State;
residential facilities with
SSI recipients

........................

IMMIGRATION AND NATURALIZATION
SERVICE

Immigration regulations:
Contracts with transportation
lines; listing additions ..........
Inspection of persons apply-
ing for admission; notice to
nonimmigrants......cccuseevsiees

3994

3994

INDUSTRY AND TRADE
ADMINISTRATION

Notices

Scientific articles; duty free en-
try:
Clark University ....c.cceevisaeaiians a
National Radio Astronomy
KR VALY | narthvodosor sestirredors
SUNY-Stony Brook .......cccesssees
United Cerebral Palsy of N.Y..
University of Arizona .............
University of Pennsylvania ....

4081

4081
4081
4082
4080
4082

INTERIOR DEPARTMENT

See also Fish and Wildlife Sery-
. lce;- Land Management Bu-
reau; National Park Service,

Notices

Committees; establishment, re-
newals, terminations, ete.:
Animal Damage Control Poli-
cy Study Advisory Commit-
tee (2 documents) 4124

INTERNATIONAL TRADE COMMISSION

Notices

Competition conditions study;
domestic and foreign steel
products, western U.S. mar-
ket; investigation and hear-
ings: date, place and time

4126

»

vi

CONTENTS

Import investigations:

Carbonsteel plate from Japan..
Luggage products ......ccveesseosees
Skateboards and platforms ....
Sugars (cane and beet), sirups,

ANd MOIASEES iivvcerissrassrsssrerarsnss

4125
4126
4126

INTERSTATE COMMERCE COMMISSION

Notices
Agreements under section 5a

and b, applications for ap- Shenango, Inc 4149
proval, ete.: Union City Shoe Supplies, -
ion 5 i, Inc
Rigf;';mﬁr%fc:ggtu?;; zg?,?elé_ Western Electric Co ......, AR 4151
tion 4154

Hearing assignments c.....cucessese 4153 kX

Railroad services abandonment: LAND MANAGEMENT BUREAU
Chicago, Milwaukee, 8t. Paul

& Pacific Railroad CO ..o 415¢ Notices
Environmental statements;
availability, ete.:

JUSTICE DEPARTIENY Quter Continental Shelf; Gulf

See also Immigration and Natu- of Mexico; oil and gas leas- 123
ralization Service; Law En- ing 4
forcement Assistance Admin-

Bekrstion. LAW ENFORCEMENT ASSISTANCE

Notices ADMINISTRATION

Pollution control; consent judg- Notices

ments; U.S. versus listed Law Enforcement and Criminal
companies, etc.: Justice National Institute; un-
Beaunit IT et &l rmmmmmsmssssoras 4127  soliciled research program,
Heywood Wakefield Co 4127 1978 FY 4127
Homestake Mining Co .....coeeeues 4127
MANAGEMENT AND BUDGET OFFICE
LABOR DEPARTMENT Notices
Clearance of reports; list of re-

See also Employment and Train- 5
ing Administration; Occupa- quests (2 documents).....ceeecseser 4152
tional Safety and Health
A S MARITIME ADMINISTRATION

Notices Notices

Adjustment ist cer Applicatiom, etle.:

‘Xmetek RGeS e 4151  States Steamship CO ooccvrerre: 4083
Bamberger Reinthal C0.....o..... 412620 Waterman Steamship Corp ... #0483
BRYO CORD oo onms i A e s 4129
Beisinger Industries Corp ....... 4131 NATIONAL OCEANIC AND
Biny Clothing, INC .c.ocseemsseisrnss 4131 ATMOSPHERIC ADMINISTRATION
Carter Rubber €0 ...cccessseessssssses 4132 Rules
Catalina Dress, INC ...cueceseseses 4132 ;
Charise FASRIONS v....emeeissersscens 4133 Fishery conservation and man-
Daisy FOOLWEAT, INC ...oeerersersess 4134 agement:
Dorothy Fashions, INC ... 4134 Surf clam and ocean gquahog
Dove Processing Co., In¢ «....... 4135 fisheries; reduction of fish-
Duval COrp. (3 documents) ..... 4138’ lng AR e onoor aobianis R —— . 404-9
4142, 41492 Notices

Eastside Sportswear, Inc ... 4135 Meetings: )
Erfe Mining €0 ... . 4137 T Gulf of Mexico Fishery Man- >
Hibbing Taconite Co ....ceiien 4139 agement COuncil .........cooooens 40711
Highlander Sportswear, Inc.... 4139 =~ U :
International Silver Co.....c.cu 4140
Johnson, E. F., Co. (2 docu- NATIONAL PARK SERVICE

ments) 4136 Notice
Leader Dyeing & Finishing \ Ay

Co., Inc 4140 Historic Places National Regis-
Mara Manufacturing Co.......... 4141 ter; additions, deletions, etc ... 4124

Miss Mayfair Originals 4143
Model Sportswear, Inc .... 4131
National Electric Manufactur- 1 -

ing Co., Inc........ i 4144
Newport Finishing Co ....cceeeee 4145
Ohio Ferro-Alloys Corp. (2

dOCUMENES) vuvecreersessrsosraressans 4145
Owens-Illinois, Inc ..... 4148
Quasar Electronies Co ...ccvveeen 4146
Robert Hall Clothes (3 docu

ments) 4147, 4148
Rubin, C. V., Leather, Inc .......
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CONTENTS

NUCLEAR REGULATORY COMMISSION

Proposed Rules
Production and utilization fa-
cilities; licensing:
Codes and standards for nu-
clear power plants ... 4050
OCCUPATIONAL SAFETY AND HEALTH
ADMINISTRATION
Proposed Rules

State plans for enforcement of
standards:

Indiana; extension of time ...... 4072
South Carolina ......cccieimeessan 4072
PATENT AND TRADEMARK OFFICE
Rules

Patent cases:

Practice rules; multiple de-
pendent claims and drawing
requIrements ... cesssssssssssssane 4014

POSTAL RATE COMMISSION
Notices
Visits to postal facilities (2 docu-
ments) . 4153
PUBLIC HEALTH SERVICE
Notices
Health maintenance organiza-
tions, qualified........cccssacessrsrnses 4115
RENEGOTIATION BOARD
Rules

Mandatory exemptions; foreign
military sales contracts and
SUbCONtracts.....cccviiiivineanas oyabeies 4010

‘SOCIAL SECURITY ADMINISTRATION

Aged, blind, and disabled; sup-
plemental security income
for:

Eligibility; individuals in pub-
licly operated community
residences

SOIL CONSERVATION SERVICE
Rules
Support activities:
Farmlands, prime and unique;
INVENtOrY, €L cicuscecarsrasassenseres
Water resources:
Watershed projects; deauthor-
ization of funds ............. ety
Notices
Environmental statements on
watershed projects; avail-
ability, ete.:
Burnham Creek, Minn ........... -
Tyler, Minn

STATE DEPARTMENT

Notices

Meetings:
Private International Law Ad-
visory Committee .......msenee

SUSQUEHANNA RIVER BASIN
COMMISSION

Notices

Comprehensive plan for man-
agement and development of
water resources; hearing..........

FEDERAL REGISTER, VOL. 43, NO. 21—TUESDAY, JANUARY 31, 1978

4004

4030

4029

4079
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list of cfr parts affected in this issue

The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today's
issue. A cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month,

A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected
by documents published since the revision date of each title,

5CFR 12CFR 29 CFR
213 (6 documents) ...ccueeerneres 3993,-3094  '201......c000seunmecrasssrmsorsissossnsizsnsonssarssss 4002 Prorosep RULES:

PROPOSED RULES: 1952 (2 documents)....coouveneres 4067
= 337 4046 32 CFR

1453

50 CFR

4022, 4026
4029

reminders

(The items in this list were editorially compiled as an aid to Feorrar REGISTER users. Inclusion or exclusion from this list has no legal
significance. Since this list s intended as a reminder, it does not include effective dates that occur within 14 days of publication.) :

Rules Going Into Effect Today

Norte: There were no items eligible for
inclusion In the list of RuLes Goinc INTO
ErrecT TODAY.

List of Public Laws

Note: No public bills which have become
law were received by the Office of the Feder-
: al Register for inclusion in today’s LisT OF
! PusLic LAWS. .
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CUMULATIVE LIST OF PARTS AFFECTED DURING JANUARY

The following numerical guide is a list of parts of each title of the Code
of Federal Regulations affected by documents published to date during

January.

1CFR

Ch.I.. 1
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3994
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................................ 1
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829 1474
959t e s 1475, 2818

7 CFR—Continued
967 1475, 2818
971 . 2386
980.. 3349
208 S s e 2627
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2825, 2830, 2835, 2837, 2841, 2845
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vy .| et NS MR T e 3074
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N 1 (e 1290, 3698
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2045 3694
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2871 3

PRrROPOSED RULES!
210 1955
760 1958
790 4039
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L BAT N R e o e 2401
211 2401
915 974, 2401
930 3915
945 1096
L AR e T R SRS S 1098
993 2182
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1071 3568
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1102 ot 3568
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1421 2404
1426 2404
1430 4039
1464 .. 1351
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1098, 3284, 3717-3719
1823 . 1098
2853 iciaee 3719

8 CFR
DO fuvesrisovesy 30894
BB ey kv torineinsomesesasicsbbortEesensesssn adsas 3994
9 CFR

72 3700

9 CFR—Continued

73
101
113
114
317
381
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92
94

316
317

2881, 3145, 3284,

319
381

10 CFR

..........

2729,

2729,

...................................................

1800, 2731, 2732,

...........

.......................................

3145,

1099,

1062
3701
1478
1479
4045
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1506
1962
3724
1099,
3724
3284
2881

1929

1291

4045
3368
3368
2729
3568
3916
3568
3571
3128

2881
3368
3370
3370
3370
3370
4046

Prorosep RULES:
108 ...
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rules and requlations

month.

This section of the FEDERAL REGISTER contains regulatory documents hoving general opplicability and legal effect most of which are keyed to and
codified in the Cade of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C, 1510.
The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER issve of each

[6325-01]
Title 5—Administrative Personnel
CHAPTER I—CIVIL SERVICE COMMISSION
PARY 213—EXCEPTED SERVICE
Department of the Treasury

Nore.—This document originally appeared
in the FeperaL ReGisTER for Monday, Janu-
ary 30, 1878. It is reprinted in this issue to
meet requirements for publication on an as-
signed day of the week. (See the inside
cover of this issue for information about
agencies publishing on assigned days of the
week.)

AGENCY: Civil Service Commission.
AC: Final Rule,

UMMARY: This amendment (1) re-
vokes the Schedule C exception for
the position of Adviser to the Secre-
tary (Counselor to the Chairman, Eco-
nomic Policy Board), Office of the
Secretary, and (2) excepts from the
competitive service under Schedule C
one position of Assistant Secretary
(Enforcement and Operations), Office
c_>‘! the Under Secretary, Office of the
S_ecretary. because the position is con-
fidential in nature.

EFFECTIVE DATE: January 30, 1978.
FOR FURTHER INFORMATION:

On Position Authority Contact,
Sallie El. West, Civil Service Commis-
sion, 202-632-3782.

On Position Content Contact,

Henry DeSeguirant, Department of
the Treasury, 202-566-2707.

Accordingly, 5 CFR 213.3305(a)59)

is revoked and (78) is added as set out
below:

§213.3305 Department of the Treasury.

(a) Office of the Secretary. * * *
(59) [Revoked.]

(78) Assistant Secretary (Enforce-
ment and Operations), Office of the
Under Secretary,

(6 US.C. 3301, 3302; E.O. 10577, 3 CFR
1854-1958 Comp., p. 218)

For the United States Civil Service
Commission,

JamEes C. SPry,
Executive Assistant
to the Commissioners.

[FR Doc. 78-2601 Filed 1-27-78; 8:45 am]

[6325-01]
PARY 213—EXCEPTED SERVICE
Department of Energy
AGENCY: Civil Service Commission.
ACTION: Final rule.

SUMMARY: This amendment (1)
changes the title of an existing sched-
ule C position from Confidential Sec-
retary to Private Secretary for the
purpose of more accurately describing
the duties of the position; and (2) ex-
cepts under schedule C one position of
Executive Assistant to the Assistant
Secretary for Policy and Evaluation
because it is confidential in nature.

EFFEC DATE: January 31, 1978,

FOR FURTHER INFORMATION
CONTACT:

William Bohling, 202-632-4533.

Accordingly, 5 CFR 213.3331(cX2) is
amended and (0)(2) is added as set out
below:

§213.3331 Department of Energy.

(¢) Federal Energy Regulatory Com-

mission, ***

(2) One Private Secretary to one
member of the Commission and one
Confidential Secretary to each of the
Commission’s remaining three mem-
bers.

o L - - .

(0) Office of the Assistant Secretary
Jor Policy and Evaluation. * * *

(2) One Executive Assistant to the
Assistant Secretary.

(5 U.S.C. 3301, 3302; E.O. 10577, 3 CFR

+ 1954-1958 Comp., p. 218.)

For the U.S. Civil Service Commis-
sion,

JAMES C. Spry,
Executive Assistant
to the Commissioners.

(FR Doc. 78-2602 Filed 1-30-78; 8:45 am]

[6325-01]
PART 213—EXCEPTED SERVICE

Pennsylvanic Avenve Development
Corporation

AGENCY: Civil Service Commission.
ACTION: Final rule.

SUMMARY: One position of Civil En-
gineer (Construction Manager) Wwith
the Pennsylvania Avenue Develop-
ment Corporation is excepted under
schedule B because it is not practica-
ble to hold a competitive examination
for the position.

EFFECTIVE DATE: January 31, 1978.

FOR FURTHER INFORMATION
CONTACT:

William Bohling, 202-632-4533.

rdingly, 5 CFR 213.3295 is added as
set, out below: :

§ 213.3295 Pennsylvania Avenue Develop-
ment Corporation.

(a) One position of Civil Engineer
(Construction Manager).

(6 US.C. 3301, 3302 E.O. 10577, 3 CFR
1954-1958 Comp., p. 218.)

For the U.S. Civil Service Commis-
sion.
James C. Sery,
Ezeculive Assistant
to the Conmunissioners.

[FR Doc. 78-2603 Filed 1-30-78; 8:45 am]

[6325-01] L
PART 213—EXCEPTED SERVICE
Depart: t of Justi
AGENCY: Civil Service Commission.
ACTION: Final rule.

SUMMARY: One position of Confi-
dential Assistant (Private Secretary)
to the Pardon Attorney is excepted
under schedule C because it is confi-
dential in nature.

EFFECTIVE DATE: January 31, 1978,

FOR FURTHER INFORMATION
CONTACT:

William Bohling, 202-632-4533.

Accordingly, 5 CFR 213.3310(y) is
added as set out below:

§ 213.3310 Department of Justice.

- - - - -

(y) Office of the Pardon Atlorney. (1)
One confidential Assistant (Private
Secretary) to the Pardon Attorney.

(5 U.S.C. 3301, 3302; E.O. 10577, 3 CFR
1954-1958 Comp., p. 218.)
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For the U.S. Civil Service Commis-
sion.

James C. SPry,
Erxeculive Assistant
to the Commissioners.

[FR Doc. 78-2604 Filed 1-30-78; 8:45 am]

[6325-01]
PARY 213—EXCEPTED SERVICE
Veterans Administration
AGENCY: Civil Service Commission.
ACTION: Final rule,

SUMMARY: The schedule C excep-
tion of three positions of Confidential
Assistant to the Assistant Deputy Ad-
ministrator is revoked under the auto-
matic revocation provisions because
the positions have been vacant for
more than 60 days. One additional po-
sition of Confidential Assistant to the
Executive Assistant to the Administra-
tor and one additional position of con-
fidentialistant to the General Counsel
are expected under schedule C because
they are confidential in nature.

EFFECTIVE DATE: January 31, 1978.

FOR FURTHER INFORMATION
CONTACT:

William Bohling, 202-632-4533.

Accordingly, 5§ CFR 213.3327(a)(8) is
revoked and (a)7) and (a)1l) are
amended as set out below:

{
§ 213.3327 Veterans Administration,

(a) Office of the Adminisirator. * * *

(7) Three confidential Assistants to
the Executive Assistant to the Admin-
istrator.

(8) [Revoked].

(11) Five Confidential Assistants to
the General Counsel.
5 U.S.C. 3301, 3302; E.O. 10577, 3 CFR
1854-1958 Comp., p. 218.)

For the U.S. Civil Service Commis-
sion.

James C. SPrY,
Executive Assistani
to the Commissioners.

[FR Doc. 78-2605 Filed 1-30-78; 8:45 am]

[6325-01] §
PART 213—EXCEPTED SERVICE
Federal Deposit insurance Corporation
AGENCY: Civil Service Commission.
ACTION: Final rule,
SUMMARY: The position of Special

Assistant for Public Affairs is excepted,

from the competitive service under
Schedule C because it is confidential
in nature,

EFFECTIVE DATE: January 31, 1978.

RULES AND REGULATIONS

FOR FURTHER
CONTACT:

William Bohling, 202-632-4533.

INFORMATION

Accordingly, 5 CFR 213.3333(1) is
added as set out below:
§ 213.3333

Federal Deposit Insurance Corporation,

(1) One Special Assistant for Public
Affairs.

(5 U.S.C. 3301, 3302: EO 10577, 3 CFR 1954~
1958 Comp., p. 218.)

UniTep StarTes CIvin
ServICE COMMISSION,
James C. SprY,
Execulive Assistant
to the Commissioners.

[FR Doc. T8-2756 Filed 1-30-78; 8:45 am]

[4410-01]
Title 8—Aliens and Nationality

CHAPTER I—IMMIGRATION AND
NATURALIZATION SERVICE, DEPARTMENT OF
JUSTICE

PARY 235—INSPECTION OF PERSONS
APPLYING FOR ADMISSION

Notice to Nonimmigrants

AGENCY: Immigration and Natural-
ization Service, Justice.

ACTION: Final rule.

SUMMARY: This final rule amends
the regulations of the Immigration
and Naturalization Service t¢ require
the Service to attach Form M-211
“Notice to Nonimmigrants,” to the
Entry-Departure documents (Forms I-
94 nonimmigrant aliens entering the
United States. The form tells the alien
that the period of time for which he is
permitted to remain in the United
States is that written on his Form I-94
by the immigration inspector and not
the period of time for which his visa is
valid. The form has been created in
order to eliminate confusion on the
part of nonimmigrant aliens as to the
length of time they may lawfully
remain in the United States. The
amendment is necessary to include ref-
erence to the form in the regulations.

EFFECTIVE DATE: January 31, 1878.

FOR FURTHER INFORMATION
CONTACT:

James G. Hoofnagle, Jr., Instruc-
tions Officer, Immigration and Natu-
ralization Seryice, 425 Eye Street
NW., Washington, D.C. 20536, tele-
phone 202-376-8373.

SUPPLEMENTARY INFORMATION:
This final rule amends 8 CFR 235.1(f)
to add a new subparagraph (1a) to in-
clude a reference to Form M-211
“Notice to Nonimmigrants,” which is
to be attached to the Form I-94 pre-

pared for nonimmigrants entering the
United States.

In Part 235, § 235.1(f) is amended by
adding a new subparagraph (la) to
read as follows:

§ 235.1 Scope of examination.

 (£) Arrivel-Departure Card, Form I-
94—(1)***

(1a) Notice to Nonimmigrants. Form
M-211, “Notice to Nonimmigrants"
shall be attached to the original copy
of each Form I-94 issued to a nonim-
migrant alien under subparagraph (1)
of this paragraph.

- - L . .

(Sec. 103 (8 U.S.C. 1103).)

This amendment is issued under the
provisions of section 552 of Title 5 of
the United States Code, as amended
by Pub. L. 93-502 (88 Stat. 1561) and
the authority contained in section 103
of the Immigration and Nationality
Act (8 U.S.C. 1103), 28 CFR 0.105(b)
and 8 CFR 2.1. Compliance with the
provisions of section 553 of Title 5 of
the United States Code as to notice of
proposed rulemaking and delayed ef-
fective date is not necessary in this in-
stance because the amendment con-
tained in this order relates to Service
procedure.

"
Effective date. This amendment be-
comes effective on January 31, 1978.

Dated: January 25, 1978.

LEONEL J. CASTILLO,
Commissioner of
Immigration and Naturalization.

[FR Doc, 78-2569 Filed 1-30-78; 8:45 am]

[4410-01]

PART 238—CONTRACTS WITH
TRANSPORTATION LINES

Addition of British Caledonian Airways, Ltd.
and Korean Air Lines Co,, Ltd. to Listing

AGENCY: Immigration and Natural-
ization Service, Justice.

ACTION: Final rule,

SUMMARY: This is an amendment of
the regulations of the Immigration
and Naturalization Service to add two
carriers to the list of transportation
lines which have entered into agree-
ments with the Commissionér of Im-
migration and Naturalization to guar-
antee the passage tgh the United
States in immediate and continuous
transit of aliens destined to foreign
countries. These amendments are nec-
essary because transportation lines
which haye signed such agreements
are published in the Service’s regula-
tions.

EFFECTIVE DATE: January 31, 1978.

FOR FURTHER INFORMATION
CONTACT:
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James G. Hoofnagle, Jr., Instruc-
tions Officer, Immigration and Natu-
ralization Service, 425 Eye Street
NW., Washington, D.C. 20536, tele-
phone 202-376-8373.

SUPPLEMENTARY INFORMATION:
These amendments to 8 CFR 238.3 are
published pursuant to section 552 of
Title 5 of the United States Code (80
Stat. 383), as amended by Pub. L. 93-
502 (88 Stat. 1561), and the authority
contained in section 103 of the Immi-
gration and Nationality Act (8 U.S.C.
1103), 28 CFR 0.105(b), and 8 CFR 2.1.
Compliance with the provisions of sec-
tion 553 of Title 5 of the United States
Code as to notice of proposed rulemak-
ing and delayed effective date is un-
necessary in this instance because the
amendments contained in this order
add transportation lines to the listing
and are editorial in nature.

1. On October 28, 1977, the Commis-
sioner of Immigration and Naturaliza-
tion concluded an agreement with
British Caledonian Airways Limited to
guarantee the passage through the
United States in immediate and con-
tinuous transit of aliens destined to
foreign countries pursuant to section
238(d) of the Immigration and Nation-
ality Act and 8 CFR Part 238. This
agreement supersedes the agreements
between the Service and two predeces-
sor lines, British United Airlines Ltd.
and Caledonian Airways (Prestwick)
Ltd. Accordingly, 8 CFR 238.3 will be
amended by adding in alphabetical se-
quence “British Caledonian Airways,
Limited"”, and deleting “British United
Airlines Ltd.” and “Caledonian Air-
ways (Prestwick) Ltd.” from the list-
ing.

2. On December 16, 1977, the Com-
missioner of Immigration and Natural-
ization concluded an agreement with
Korean Air Lines Co., Ltd. to guaran-
tee the passage through the United
States in immediate and continuous
transit of aliens destined to foreign
countries pursuant to section 238(d) of
the Immigration and Nationality Act
and § CFR 238. This agreement super-
sedes the agreement between the Ser-
vice and its predecessor, Korean Na-
tional Airlines. Accordingly, 8 CFR
238.3(b) will be further amended by
adding “Korean Air Lines Co., Ltd.” in
ﬁlphabetical sequence and by deleting
Korean National Airlines” from the
listing, N

In the light of the foregoing, the fol-
lowing amendments are hereby pre-
scribed to Chapter I of Title 8 of the
Code of Federal Regulations.

§238.3 [Amended]

In §238.3 aliens in immediate and
contm_uous transit, the listing of trans-
bortation lines in paragraph (b) signa-
tory lines is amended by adding in al-
pPhabetical sequence, “British Caledo-
Nian Airways Limited” and “Korean
Air Lines Co,, Ltd.,” and by deleting
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"British United Airlines Ltd.”, “Cale-
donian Airways (Prestwick) Ltd.” and
“Korean National Airlines".

(Sec. 103, 238(d), (8 U.S.C. 1103, 1228(d)).)

Effective date. The amendments con-
tained in this order will become effec-
tive on January 31, 1978.

Dated: January 25, 1978.

LEONEL J. CASTILLO,
Commissioner of
Immigration and Naturalization.

[FR Doc. 78-2572 Filed 1-30-78; 8:45 am]

[3128-01]
Yitle 10—Energy

CHAPTER II—FEDERAL ENERGY
ADMINISTRATION'

PART 205—ADMINISTRATIVE PROCEDURES
AND SANCTIONS

Amendments to Administrative Procedures
Regarding Issuance of Remedial Orders

Eprrorial Note: This document originally
appeared in the FEDERAL REGISTER of Friday,
January 13, 1978, at page 1930. this docu-
ment is reprinted here in full text to correct
typographical errors involving the ecapital-
ization of certain words and the codification
of § 205.199F.

AGENCY: Economic Regulatory Ad-
ministration, Department of Energy.

ACTION: Interim Rule.

SUMMARY; The Economic Regula-
tory Administration (ERA) of the De-
partment of Energy (DOE) hereby
amends its administrative procedures
regulations regarding the manner in
which Remedial - Orders are issued.
The purpose of the amendments is to
provide a fuller administrative review
of the issues raised in each Remedial
Order proceeding prior to issuance of
the Order in final form. Remedial
Orders will be issued in proposed form
and aggrieved or interested parties will
be able to present evidence relevant
thereto prior to issuance of the Order
in final form. Evidentiary hearings
will be convened where appropriate
and an opportunity for oral argument
provided as a matter of right. The re-
vised procedures will also apply to Re-
medial Orders for Immediate compli-
ance and Orders of Disallowance,

EFFECTIVE DATE: January 6, 1978;
Comments by February 15, 1978.

ADDRESSES: Written Comments to:
Department of Energy, Office of Reg-
ulations Management, Room 2214,
2000 M Street, Box QW, Washington,
D.C. 20461.

tEprToriaL Nore: Chapter II will be ren-
amed at a future date to reflect that it con-
tains regulations administered by the Eco-
nomic Regulatory Administration of the De-
partment of Energy.
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FOR FURTHER INFORMATION
CONTACT:

Deanna Williams (DOE Reading
Room), 12th and Pennsylvania
Avenue NW., Room 2107, Washing-
ton, D.C. 20461, 202-566-9161.

Ed Vilade (Media Relations), 12th
and Pennsylvania Avenue NW.,,
Room 3104, Washington, D.C. 20461,
202-566-9833.

Melvin Goldstein (Office of Adminis-
trative Review), 2000 M Street NW.,
Room 8002, Washington, D.C. 20461,
202-254-5134.

Nancy E. Williams (Office of Gener-
al counsel), 12th and Pennsylvania
Avenue NW., Room 7132, Washing-
ton, D.C. 20461, 202-566-2454.

SUPPLEMENTARY INFORMATION:

1. Background.

1I. Amendments Adopted.

I11. Comment Procedure.

IV. Interim Requirements,

V. Other Procedural Considerations.

A. BACKGROUND

The procedures which now govern
the issuance of Remedial Orders pur-
suant to the Emergency Petroleum Al-
location Act of 1973, as amended, are
found in Subpart C of 10 CFR Part
205. ERA wishes to revise these proce-
dures in order to produce a more fully
developed administrative record prior
to issuance of a Remedial Order. The
development of a record through the
hearing process described below will
assist any reviewing authority in con-
sidering arguments on the appeal of a
Remedial Order in an effective and ef-
ficient manner. These procedures will
also give interested parties a better
chance to present facts and legal argu-
ments in support of the position they
contend the ERA should adopt in the
Remedial Order.

The ERA has separated the prosecu-
torial and adjudicatory functions
which are within the jurisdiction of
the Administrator. Under the amend-
ments, the offices of the Special Coun-
sel for Compliance and of the Assis-
tant Administrator for Enforcement
will issue Proposed Remedial Orders.
Those Proposed Orders will then be
subject to review by the Office of Ad-
ministrative Review. In any proceed-
ing before the Office of Administra-
tive Review regarding a Proposed Re-
medial Order, the enforcement office
that issued the Proposed Order will be
a party to the proceeding and will
submit its position in the same
manner as any other party.

B. AMENDMENTS ADOPTED

Under the new procedures the Spe-
cial Counsel for Compliance or the As-
sistant Administrator for Enforcement
of the ERA will issue Notices of Prob-
able Violation or Proposed Remedial
Orders under Subpart O of Part 205 in
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order to commence most formal com-
pliance proceedings. If a Notice of
Probable Violation is served, the
person upon whom it is served will
continue to have an opportunity to
file a reply as now provided in
§205.191, If the enforcement office
then finds that a violation exists or is
about to occur, it will issue a Proposed
Remedial Order. It may also eliminate
the Notice of Probable Violation step
and proceed immediately to the issu-
ance of a Proposed Remedial Order. In
either case, the Proposed Remedial
Order will be served upon all parties to
the compliance proceeding. Once the
Proposed Remedial Order is issued,
further proceedings in the matter will
be before the Office of Administrative
Review.

Any aggrieved party will have the
opportunity to file briefs and other
documents specifying the errors which
it is believed appear in the Proposed
Remedial Order. Parties will also have
the opportunity to request that an evi-
dentiary hearing be convened with re-
spect to relevant, substantial and ma-
terial issues of fact. An opportunity
for oral argument will, in addition, be
provided as a matter of right, and the
parties to the proceeding will be af-
forded an opportunity to respond in a
formal manner to the written submis-
sions of any other party.

The amendments also include provi-
sions which will permit various types
of pre-hearing discovery. A prior show-
ing will, however, have to be made
that the discovery is necessary to
obtain relevant and material evidence
and that discovery will not unduly
delay the proceeding.

After the completion of such pro-
ceedings, the Proposed Remedial
Order will be considered in view of the
material presented and, if appropriate,
a final Remedial Order will be issued
by the Office of Administrative
Review,

The amendments provide that deci-
sions with respect to the issuance of
final Remedial Orders will be made
solely by the Office of Administrative
Review. Consequently, individuals in
the Office of Administrative Review
who are responsible for deciding a case
will not be permitted to receive ex
parie communications from persons
outside that Office regarding matters
involved in a Remedial Order proceed-
ing.

The new procedures will apply to
Remedial Orders for Immediate Com-
pliance and Orders of Disallowance as
well as to Remedial Orders.

The amendments provide that a re-
cipient of a Remedial Order issued
pursuant to a NOPV issued after Octo-
ber 1, 1977, may request a review of
that Order by the Federal Energy
Regulatory Commission, in accord
with the DOE Organization Act. For
purposes of the amendments, the con-
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test and review of a Remedial Order as
described in Section 503 of the DOE
Act shall be deemed to be an Appeal,
and governed by § 205.199C of the new
regulations, “Appeal of Remedial
Order.”

Nothing in these amendments is in-
tended to prohibit the Special Counsel
for Compliance or the Assistant Ad-
ministrator for Enforcement, in co-
ordination with the Department of
Justice, from initiating an appropriate
civil or criminal enforcement action in
court rather than utilizing the admin-
istrative procedures established in
these regulations.

C. COMMENT PROCEDURE

No substantial issue of fact or law
exists with respect to the amend-
ments, and the amendments are un-
likely to have a substantial impact on
the Nation’s economy or large num-
bers of individuals or businesses. Thus,
ERA will not provide opportunity for
oral presentation of views, data, or ar-
guments regarding the amendments.

You are, however, invited to submit
written views, data or arguments re-
garding the amendments set forth in
this notice. Submit comments to the
address indicated in the “addresses”
section of this preamble and write on
the outside of the envelope the desig-
nation “Amendments to Administra-
tive Procedures Regarding Issuance of
Remedial Orders.” Fifteen copies
should be submitted. You may inspect
all comments received by DOE in the
DOE Reading Room, Room 2107, Fed-
eral Building, 12th and Pennsylvania
Avenue, N.W., between 8:00 a.m. and
4:30 p.m., Monday through Friday,
and in the Office of Administrative
Review Public Docket Room, Room B-
120, 2000 M Street, N.-W., between 1:00
p.m. and 5:00 p.m., Monday through
Friday.

D. INTERIM REQUIREMENTS

The amendments will be adopted im-
mediately by the ERA for purposes of
further Remedial Order proceedings,
although the regulations will not be
promulgated as final rules until public
comment thereon has been received
and analyzed. Immediate adoption of
the new procedures will provide for a
consistent approach with respect to
Remedial Order proceedings in the
period until these regulations are
adopted as final rules.

The ERA also believes immediate
adoption of the procedures in the
amendments will aid in effectuating
the intent of Congress as expressed in
the Conference Report accompanying
the DOE Organization Act, ie., to
guarantee a “separation of the prose-
cutorial and judicial functions relating
to enforcement.” Further, since the
new procedures provide additional
rights in that a greater opportunity is
afforded for submission of factual

data and legal arguments in support of
a party’s position prior to the issuance
of a final Order, the ERA believes it is
appropriate, and that no party will be
adversely affected thereby, to adopt
the new procedures effective immedi-
ately.

Since the proposed regulations will
be adopted immediately, any formal
administrative remedial action which
is taken by the Assistant Administra-
tor for Enforcement or the Special
Counsel for Compliance subsequent to
the issuance of these amendments will
be issued in the form of a Proposed
Remedial Order. The procedures of
the amendments will then be applica-
ble to issuance of the Proposed Reme-
dial Order as a final Order.

" E. OTHER PROCEDURAL CONSIDERATIONS

These amendments do not affect the
quality of the environment, and there-
fore the provisions of Section T(a)1)
of the Federal Energy Administration
Act of 1974, as amended, are not appli-
cable to the amendments.

This document does not contain a
major proposal requiring preparation
of an Inflation Impact Statement
under Executive Order 11821 and
OMB Circular A-107.

In accord with Section 404 of the
DOE Organization Act, the Federal
Energy Regulatory Commission was
notified that the Administrator in-
tended to adopt these amendments,
and the Commission has not deter-
mined that the regulations would sig-
nificantly affect any function within
its jurisdiction pursuant to Section
402(a)(1), (b) and (c)(1) of that Act.

(Emergency Petroleum Allocation Act of
1973, Pub. L. 93-159, as amended, Pub. L.
93-511, Pub. L, 94-99, Pub. L. 94-133, Pub. L.
94-163, and Pub. L. 94-385; Federal Energy
Administration Act of 1974, Pub. L. 93-275,
as amended, Pub. L. 94-332, Pub. L. 94-385,
Pub. L. 85-70, and Pub. L. 95-91; Energy
Poljcy and Conservation Act, Pub. L. 94-163,
as amended, Pub. L. 94-385, and Pub. L. 95-
70; Department of Energy Organization Act,
Pub. L. 95-91; E.O. 11790, 39 FR 23185; E.O.
12009, 42 FR 46267.)

In consideration of the foregoing,
Part 205 of Chapter II, Title 10 of the
Code of Federal Regulations, I3
amended as set forth below, effective
immediately.

Issued in Washington, D.C., January
6, 1978.
Davip J. BARDIN,
Administrator, Economic
Regulatory Administration.

1. The table of contents for Part 205,
Subpart O, is amended by revising the
entries for Section 205.190 through
205.197 and by adding Sections 205.198
through 205.199J, as follows:
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Subpart O—Notice of Probable Violation, Remedial
Order, Notice of Proposed Disall , and Order
of Disallowance

Sec.

205,190 Purpose and Scope.

205.191 Notice of Probable Violation, Com-
mencement of Enforcement Proceed-
ings.

205.192 Issuance of Proposed Remedial
Order.

205.193 Notice of Objection.

205.194 Statement of Objections.

205.185 Response to Statement of Objec-
tions.

205.196 Motion for Evidentiary Hearing.

205.197 Decision with Respect to Motion
for Evidentiary Hearing.

205.198 Discovery.

205.199 Evidentiary Hearing.

205.199A Hearing for the Purpose of Oral
Argument Only.

205.1998B Issuance of Remedial Order.

205.199C Appeal of Remedial Order.

205.199D Interim Remedial Order for Im-
mediate Compliance.

205.199E Notice of Proposed Disallowance,
Proposed Order of Disallowance, and
Order of Disallowance.

205.199F Ex Parte Communications.

205,189G Extension of Time; Interim and
Ancillary Orders.

205.199H Actions Not Subject to Adminis-
trative Appesl.

205.1991 Remedies.

205.198J Consent Orders.

2. Sections 205.190, 205.191, 205.192,
205.193, 205.194, 205.195, 205.196 and
205.197 are revised and §§205.198
through 205.199J are added as follows:

§205.190 Purpose and Scope; Commence-
ment of Enforcement Proceedings.

(a) This subpart establishes the pro- -

cedures for determining the nature
and extent of violations of the ERA
regulations and the procedures for is-
suance of a Notice of Probable Viola-
tion, a Proposed Remedial Order, a
Remedial Order, or a Remedial Order
for Immediate Compliance, except
that it shall not apply with respect to
violations of Parts 209 and 213. Noth-
Ing in these regulations is intended to
affect the authority of ERA enforce-
ment officials in coordination with the
Department of Justice to initiate ap-
bropriate civil or criminal enforcement
actions in court without first initiating
administrative proceedings pursuant
to this Subpart.

(b) When any report required by the
ERA or any audit or investigation dis-
closes, or the ERA otherwise discovers,
that there is reason to believe a viola-
tion of any provision of this chapter,
Or any order issued thereunder, has
oceurred, is continuing or is about to
occur, the ERA may conduct proceed-
Ings to determine the nature and
extent of the violation and may issue a
Remedial Order thereafter. The ERA
may commence such proceeding by
Serving a Notice of Probable Violation,
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a Proposed Remedial Order, or an In-
terim Remedial Order for Immediate
Compliance,

§ 205.191 Notice of Probable Violation.

(a) The ERA may begin a proceeding
under this subpart by issuing a Notice
of Probable Violation if the ERA has
reason to believe that a violation has
occurred, is continuing or is about to
ocecur.

(b) Within 10 days of the service of a
Notice of Probable Violation, the
person upon whom the Notice is
served may file a reply with the ERA
office that issued the Notice of Prob-
able Violation at the address provided
in §205.12. The ERA may extend the
10-day period for good cause shown.

(¢) The reply shall be in writing and
signed by the person filing it. The
reply shall contain a full and complete
statement of all relevant facts pertain-
ing to the act or transaction that is
the subject of the Notice of Probable
Violation. Such facts shall include a
complete statement of the business or
other reasons that justify the act or
transaction, if appropriate; a detailed
description of the act or transaction;
and a full discussion of the pertinent
provisions and relevant facts reflected
in any documents submitted with the
reply. Copies of all relevant contracts,
agreements, leases, instruments, and
other documents shall be submitted
with the reply. When the Notice of
Probable Violation pertains to only
one step of a larger integrated transac-
tion, the facts, circumstances, and
other relevant information regarding
the entire transaction shall be submit-
ted.

(d) The reply shall include a discus-
sion of all relevant authorities which
support the position asserted, includ-
ing rulings, regulations, interpreta-
tions, and previous decisions issued by
DOE or its predecessor agencies.

(e) The reply should indicate wheth-
er the person requests or intends to re-
quest a conference regarding the
notice. Any request not made at the
time of the reply shall be made as
soon thereafter as possible to insure
that the conference is held when it
will be most beneficial. A request for a
conference must conform to the re-
quirements of § 205.171.

(f) If a person has not filed a reply
with the ERA within the 10-day
period provided, and the ERA has not
extended the 10-day period, the
person shall be deemed to have con-
ceded the acecuracy of the factual alle-
gations and legal conclusions stated in
the Notice of Probable Violation.

(g) If the ERA finds, after the 10-
day period provided in §205.191(b),
that no violation has occurred, is con-
tinuing, or is about to occur, or that
for any reason the issuance of a Reme-
dial Order would not be appropriate, it
shall rescind the Notice of Probable
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Violation and inform the person to
whom the Notice was issued of the
rescission.

§ 205.192 Issuance of Proposed Remedial
Order.

(a) If the ERA finds, affer the 10-
day period provided in Section
205.191(b), that a violation has oc-
curred, is continuing, or is about to
oceur, it may issue a Proposed Remedi-
al Order, which shall set forth the rel-
evant facts and legal basis for the con-
clusions reached therein.

(b) The ERA may issue a Proposed
Remedial Order at any time it finds
that a violation has occurred, is con-
tinuing, or is about to occur even if it
has’ not previously issued a Notice of
Probable Violation. 3

(¢c) The ERA shall serve a copy of
the Proposed Remedial Order upon
the person to whom it is directed and
upon any other person readily identifi-
able by the ERA as likely to be ag-
grieved by issuance of the Proposed
Remedial Order as a final order.

(d) A Proposed Remedial Order may
be referred at any time to the Depart-
ment of Justice for appropriate action
in accordance with Subpart P,

§ 205.193 Notice of Objection.

(a) Within 10 days of service of the
Proposed Remedial Order any ag-
grieved person may file a Notice of
Objection to the Order with the Na-
tional Office of Administrative
Review. The Notice shall briefly de-
seribe how the person would be ag-
grieved by issuance of the Proposed
Remedial Order as a final order.

(b) Any person who fails to file a
timely Notice of Objection shall be
deemed to consent to the issuance of
the Proposed Remedial Order as a
final order.

(c) Any person who files a Notice of
Objection shall serve a copy of the
Notice upon each person who is read-
ily identifiable as a person who will be
aggrieved by the ERA action sought,
including those persons who have
been served copies of the Proposed Re-
medial Order, and upon the person
who issued the Proposed Remedial
Order.

(d) The Notice shall include a certifi-
cation of compliance with the provi-
sions of this section, the names and
addresses of each person served with a
copy of the Notice, and the date and
manner of service.

(e) The Office of Administrative
Review may issue a final Remedial
Order without further proceedings if
no person files a timely Notice of Ob-
jection.

(f) In order to exhaust adminstrative
remedies with respect to a Remedial
Order proceeding, a party must file a
timely Notice of Objection with the
Office of Administrative Review.
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§ 205.194 Statement of Objections.

(a) Filing Requirement. A Statement
of Objections to a Proposed Remedial
Order must be filed within 30 days of
service of the Proposed Remedial
Order. A request for an extension of
time for filing must be submitted in
writing and may be granted for good
cause shown.

(b) Filing and Service of Statement
of Objections and Related Documents.

(1) Statements of Objections, Re-
sponses to such Statements, and any
motions or other documents filed in
connection with the proceeding shall
be filed with the National Office of
Administrative Review.

(i) Any document referred to in
(b)(1) shall be filed in triplicate.

(ii) If a party claims that any por-
tion of a document referred to in
(b)(1) contains confidential informa-
tion, such information should be de-
leted from two (2) of the copies which
are filed. One copy from which confi-
dential information has been deleted
will be placed in the Public Docket
Room described in § 303.13.

(2) A copy of each of the documents
referred to in subsection (b)(1) shall
be served upon each person who is
readily identifiable as a person who
will be aggrieved by the ERA action
sought, including those persons who
have been served copies of the Pro-
posed Remedial Order, and upon the
person who issued the Proposed Re-
medial Order.

(3) Any filing made under this sec-
tion shall include a certification of
compliance with the provisions of this
section, the names and addresses of
each person served, and the date and
manner of service.

(c) Contents of Statement of Objec-
tions. The Statement of Objections
shall set forth the basis for the objec-
tions to the issuance of the Proposed
Remedial Order as a final order, in-
cluding a specification of every issue
of fact or law which the party intends
to contest in any further proceeding
involving the compliance matter
which is the subject of the Proposed
Remedial Order. The Statement shall
set forth the particular findings of
fact contained in the Proposed Reme-
dial Order which are contested and
the alternative findings which are
sought. The Statement shall include a
discussion of all relevant authorities
which support the position asserted,
including rulings, regulations, inter-
pretations, and previous decisions
issued by DOE or {ts predecessor
agencies.

§205.195 Response to Statement of Objec-
tions.

Within 20 days of receipt of a State-
ment of Objections any party may file
a Response. The Response shall con-
tain a full discussion of the position
which the party asserts should be
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adopted in the matter and a discussion
of the legal and factual basis which
supports that position.

§ 205.196 Motion for Evidentiary Hearing.

Any party may file a motion request-
ing that an evidentiary hearing be
convened with respect to relevant, sub-
stantial and material issues of fact at
the same time that it files a Statement
of Objections. A motion requesting an
evidentiary hearing may be filed by
any other party within 15 days after
that party is served with a Statement
of Objections.

(a) Contents of Motion for Eviden-
tiary Hearing. A Motion for Eviden-
tiary Hearing shall specify the manner
in which the movant proposes to es-
tablish the basis for the alternative
findings it asserts in its Statement of
Objections. The movant shall also de-
scribe the manner in which the issue
of fact was raised in any prior admin-
strative proceeding which led to issu-
ance of the Proposed Remedial Order.
If the movant asserts that its position
can only be established through the
introduction of evidence at an eviden-
tiary hearing, the movant shall with
respect to each disputed finding of
fact:

(1) Identify each witness whose testi-
mony is required;

(2) State the reasons why the testi-
mony of the witness is necessary; and

(3) State the reasons why the assert-
ed position can be established only
through the direct questioning of wit-
nesses at an evidentiary hearing.

(b) Statement of Additional Factual
Representations. At the time a Motion
for an Evidentiary Hearing is filed, the
movant may also file a Statement of
Factual Representations which are
not referred to in the Proposed Reme-
dial Order that the movant contends
are material and relevant to establish
that the Proposed Remedial Order is
either erroneous in fact or law or is ar-
bitrary or capricious. The Statement
shall set forth the particular findings
of fact which the movant asserts
should be made, the reasons why such
representations are relevant and mate-
rial, and the manner by which the va-
lidity of the factual representations
will be established. The movant shall
also specify if and how the issue of
fact was raised in any prior adminis-
trative proceeding which led to issu-
ance of the Proposed Remedial Order.
If the movant asserts that its position
can only be established through the
introduction of evidence at an eviden-
tiary hearing, the movant shall:

(1) Identify each witness whose testi-
mony is required;

(2) State the reasons why the testi-
mony of the witness is necessary; and

(3) State the reasons why the assert-
ed position can be established only
through the direct questioning of wit-
nesses at an evidentiary hearing.

(¢) Response to Motion for Eviden-
tiary Hearing. Within 20 days of re-
ceipt of any Motion for Evidentiary
Hearing and accompanying State-
ments, the person who has issued the
Proposed Remedial Order shall, and
any aggrieved party may, file a Re-
sponse with the Office of Administra-
tive Review. A Response shall, with re-
spect to each factual representation in
the movant’s Statements:

(1) Specify the parficular factual
representations which are accepted as
correct for purposes of the proceeding;

(2) Specify the particular factual
representations which are denied;

(3) Specify the particular factual
representations which the movant is
not in a position to accept or deny;

(4) Specify the particular factual
representations which are not accept-
ed and the responding party wishes
proven by the submission of evidence;
and

(5) Specify the particular factual
representations which the responding
party is prepared to dispute through
the testimony of witnesses or the sub-
mission of verified documents.

(d) Motions to Dismiss. Within 20
days of receipt of any Motion for Evi-
dentiary Hearing and accompanying
Statements, any party may also file a
Motion to Dismiss any factual repre-
sentation put forward by the movant
on the grounds of vagueness, immate-
riality, or irrelevance. Any party filing
a Motion to Dismiss shall have 10 days
following a decision on the Motion to
Dismiss to file the Response referred
to in (¢) above.

§ 205.197 Decision With Respect to Motion
for Evidentiary Hearing.

(a) After all submissions with re-
spect to a Motion for Evidentiary
Hearing are filed, the Office of Admin-
istrative Review may conduct confer-
ences in order to resolve any differ-
ences of view and may convene a hear-
ing for the presentation of oral argu-
ment. Any such hearing shall be con-
vened pursuant to §205.172. In addi-
tion, the Office of Administrative
Review may adopt procedural mea-
sures which it concludes are appropri-
ate to facilitate a resolution of the
matter. y

(b) After considering all relevant in-
formation received in connection with
the Motion, the Office of Administra-
tive Review shall enter an Order with
respect to the Motion. If the Motion Is
granted in whole or in part, the Order
shall specify the particular issues of
fact which will be set forth for the evi-
dentiary hearing. If the Motion 15
denied, the Order may nevertheless
permit the movant to file affidavits or
other documents in support of the
particular finding of fact(s) which it
asserted should be reached in the
Motion.

(¢) The Order of the Office of Ad-
ministrative Review with respect 10 2
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Motion for Evidentiary Hearing shall
be deemed to be an Interlocutory
Order which is subject to farther ad-
ministrative review or appeal only
upon issuance of the Remedial Order
referred to in § 205.199B.

§ 205.198 Discovery.

(a) Any party may file a Motion for
Discovery .at the same time that it
files the Statement of Objections re-
ferred to in §205.194. A Motion for
Discovery may be filed by any other
party within 15 days after that party
is served with a Statement of Objec-
tions.

(b) A Motion for Discovery may re-
quest that:

(1) A party produce for inspection
and photocopying non-privileged writ-
ten material in its possession;

(2) A party respond to written inter-
rogatories;

(3) A party admit to the genuineness
of any relevant document or the truth
of any relevant fact; or

(4) The deposition of a material wit-
ness be taken.

(c) Any Motion for Discovery shall
set forth in detail the reasons why the
particular discovery is necessary in
order to obtain relevant and material

vidence,

(d) Within 10 days after a Motion
for Discovery is received, any party
may file a request that the Motion be
denied in whole or in part, stating the
reasons which support the request.

(e) Discovery may be conducted only
pursuant to an Order issued by the
Office of Administrative Review. A
Motion for Discovery will be granted
only if it is concluded that discovery is
necessary for the party to obtain rel-
evant and material evidence and that
discovery will not unduly delay the
proceeding, Depositions will be permit-
ted only if a clear and convincing
showing is made that the party eannot
obtain the material through one of
the other discovery means specified in
§ 205.198(b).

(f) The Director of the Office of Ad-
ministrative Review or his designee
may issue subpoenas in connection
With the approval of a Motion for Dis-
covery. The provisions of §205.8 for
Witness fees shall apply to any such
Subpoena.

(8) Any direct expenses incurred by
a party to produce evidence pursuant
0 a Motion for Discovery may be
charged to the party who filed the
Moupn. if 50 ordered by the Office of
Administrative Review,

__('h) (1) If a party fails to comply
With an Order relating to discovery,
the Office of Administrative Review
may take appropriate action, including
but not limited to the following:

() Infer that the testimony, docu-
ments or other evidence sought to be

discovered would have been adverse to
the party;

RULES AND REGULATIONS

(ii) Rule that for the purposes of the
proceeding the matter or matters
sought to be discovered be taken as es-
tablished adversely to the party;

(iii) Rule that the party may not in-
troduce into evidence or otherwise
rely, in support of any claim or de-
fense, upon testimony by such party
or the documents or other evidence;

(iv) Rule that the party may noft be
heard to object to introduction and
use of secondary evidence to show
what the withheld testimony, docu-
ments or other evidence would have
shown;

(v) Rule that a pleading, or part of a
pleading, or a motion or other submis-
sion by the party, concerning which
discovery was sought, be stricken, or
that a decision with regard to the pro-
ceeding be rendered against the party,
or both.

(2)1t shall be the duty of parties to
request action of the foregoing types
or to request that other appropriate
relief be fashioned to compensate
them for the lack of withheld testimo-
ny, documents or other evidence.

(3) For purposes of subsection (h)(1),
an evasive or incomplete answer will
be deemed a failure to answer.

(i) Any Order issued by the Office of
Administrative Review with respect to
discovery shall be deemed to be an In-
terlocutory Order which is subject to
further administrative review or
appeal only upon issuance of the Re-
medial Order referred to in § 205.199B.

§205.199 Evidentiary Hearing.

(a) All evidentiary hearings con-
vened pursuant to this section shall be
conducted by the Director of the
Office of Administrative Review or his
designee.

(b) At any evidentiary hearing, the
parties shall have the opportunity to
present evidence which:;

(1) Directly relates to a particular
issue of fact which has been set forth
for hearing; and !

(2) Is material and relevant to estab-
lish the validity of the position which
it is asserted the ERA should adopt.

(c) The presiding officer shall afford
the right of cross examination to the
extent he determines that such is nec-
essary for a full and true disclosure of
the facts.

(d) The presiding officer may admin-
ister oaths and affirmations, rule on
objections to the presentation of evi-
dence, receive relevant material, dis-
pose of procedural requests, determine
the format of the hearing, direct that
written motions or briefs be provided
with respect to issues raised during
the course of the hearing and other-
wise regulate the course of the hear-
ing. Further, the presiding officer may
take reasonable measures to exclude
duplicative material from the hearing,
The presiding officer may also require
that evidence be submitted through
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affidavits or other documents if he
concludes that the presentation of evi-
dence through the direct testimony of
witnesses will unduly delay the order-
1y progress of the hearing and would
add little substantive value in resolv-
ing the issues involved in the hearing.

(e) The provisions of § 205.8 of this
Part which relate to subpoenas and
witness fees shall apply to any eviden-
tiary hearing.

(f) Pollowing the presentation of all
evidence, the parties shall be afforded
an opportunity to present oral argu-
ment. The presiding officer may direct
that written memoranda, briefs or
other documentary material be sub-
mitted in- support of any position
which a party advances or with re-
spect to any other issue specified. If
written submissions are requested,
other parties shall be permitted to file
responsive memoranda, briefs or docu-
ments.

§205.199A Hearing for the Purpose of
Oral Argument Only.

(a) If an evidentiary hearing is not
convened, any party may nevertheless
request a hearing so that oral argu-
ment may be presented with respect to
the Proposed Remedial Order.

(1) If a party does not file a Motion
for Evidentiary Hearing at the time it
files the Statement of Objections re-
ferred to in §205.194, a request for
oral argument shall be filed at the
tlmg a Statement of Objections is
filed.

(2) If a party files a Motion for Evi-
dentiary Hearing at the time a State-
ment of Objections is filed, but that
Motion is subsequently denied, the
party shall file a request for oral argu-
ment within 10 days of receipt of that
denial.

(3) A request for a hearing for oral
argument shall be filed by any other
party within 10 days after that party
is served with a Statement of Objec-
tions. 3

(b) Upon a timely request by any
party or on its own initiative, the
Office of Administrative Review shall
conduct a hearing for the purpose of
receiving oral argument. A hearing
will generally be conducted only after
the issues involved in the proceeding
have been delineated and any written
material which the Office of Adminis-
trative Review has requested as a sup-
plement to the Statement of Objec-
tions, referred to in § 205.194, or the
Response, referred to in § 205.195, has
been submitted. The procedures speci-
fied in §205.172 shall generally apply
to such hearings.

(¢) The provisions of §205.199(f)
above with respect to written submis-
sions shall also apply to hearings con-
vened pursuant to this section.

§205.199B Issuance of Remedial Order.

(a) After considering all information
received during the proceeding, the di-
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rector of the Office of Administrative
Review or his designee shall issue a
final Remedial Order. The Remedial
Order may adopt the findings and con-
clusions contained in the Proposed Re-
medial Order or may modify or rescind
any such finding or conclusion on the
basis of a determination that the find-
ing or conclusion is erroneous in fact
or law or is arbitrary or capricious.
The Office of Administrative Review
may also reach the determination that
no Remedial Order should be issued,
Every determination issued pursuant
to this section shall include a state-
ment which sets forth the relevant
facts and legal basis supporting the de-
termination.

(b) The ERA shall serve a copy of
any final Remedial Order upon the
person to whom it is directed, any
person who was served a copy of the
Proposed Remedial Order, the person
who issued the Proposed Remedial
Order, and any other person readily
identifiable by the ERA as one who is
aggrieved by the Order. A copy of
each Remedial Order, modified to
insure the confidentiality of informa-
tion protected from disclosure under
18 U.S.C. 1905 and 5 U.S.C. 552, will
also be placed on file in the Public
Docket Room described in § 303.13,

(¢c) A Remedial Order may be re-
ferred at any time to the Department
of Justice for appropriate action in ac-
cordance with Subpart P.

§ 205.199C Appeal of Remedial Order.

(a) An Appeal may be filed from the
following Remedial Orders:

(1) Those issued prior to the effec-
tive date of these regulations and pur-
suant to a NOPYV issued prior to Octo-
ber 1, 1997; and

(2) Those issued pursuant to NOPV's
or Proposed Remedial Orders issued
subsequent to October 1, 1977,

(b)(1) An Appeal as described in
(a)(1) shall be filed with and decided
by the National Office of Administra-
tive Review in accord with Subpart H
of this part, Any such Appeal must be
filed within 30 days of service of the
Order. In any such proceeding, the
Remedial Order shall be sustained
unless the appellant demonstrates
that the Order was erroneous in fact
or law or was arbitrary or capricious.

(2) An Appeal as described in (a)(2)
shall be instituted by the recipient no-
tifying the National Office of Adminis-
trative Review within 30 days of ser-
vice of the Order that it wishes to con-
test the Order.

(¢) The Office of Administrative
Review shall immediately advise the
Federal Energy Regulatory Commis-
sion of its receipt of a notice described
in (b)X(2).

(d) The Office of Administrative
Review may, on a case by case basis,
set reasonable time limits for the Fed-
eral Energy Regulatory Commission to
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complete action on a proceeding re-
ferred to in (¢).

(e) In order teo exhaust administra-
tive remedies with respect to a Reme-
dial Order proceeding, a party must
file a timely Appeal pursuant to the
procedures set forth in this section
and await an order granting or deny-
ing the Appeal.

§205.199D Interim Remedial Order for
Immediate Compliance,

(a) Notwithstanding the provisions
of §§205.191 through 205.199C, the
ERA may issue an Interim Remedial
Order for Immediate Compliance,
which shall be effective upon issuance
and until rescinded or suspended, if it
finds:

(1) There is a strong probability that
a violation has occurred, is continuing
or is about to occur; .

(2) Irreparable harm will occur
unless the violation is remedied imme-
diately; and

(3) The public interest requires the
avoidance of such irreparable harm
through immediate compliance and
waiver of the procedures afforded
under §§ 205.191 through 205.199C.

(b) An Interim Remedial Order for
Immediate Compliance shall be served
promptly upon the person against
whom such Order is issued by telex or
telegram, with a copy served by regis-
tered or certified mail. The copy shall
contain a written statement of the rel-
evant facts and the legal basis for the
Remedial Order for Immediate Com-
pliance, including the findings re-
qiulred by paragraph (a) of this sec-
tion.

(¢) The ERA may rescind or suspend
an Interim Remedial Order for Imme-
diate Compliance if it appears that the
criteria set forth in paragraph (a) of
this section are no longer satisfied.
When appropriate, however, such a
suspension or rescission may be accom-
panied by a Notice of Probable Viola-
tion issued under § 205.191.

(d) If at any time in the course of a
proceeding commenced by a Notice of
Probable Violation the criteria set
forth in paragraph (a) of the section
are satisfied, the ERA may issue an In-
terim Remedial Order for Immediate
Compliance, even if the 10-day period
for reply specified in § 205.191(b) has
not expired.

(e) At any time after an Interim Re-
medial Order for Immediate Compli-
ance has become effective, the order
may be referred to the Department of
Justice for appropriate action in accor-
dance with Subpart P.

(f) Any person who is aggrieved by
an Interim Remedial Order for Imme-
diate Compliance may contest the
basis for the order by filing a Notice of
Objection which meets the require-
ments of §205.193 within 10 days of
the issuance of the Interim Order.
The person objecting to the issuance

of the Interim Remedial Order for Im-
mediate Compliance shall follow the
procedures specified in §§205.192
through 205.199C of this subpart to es-
tablish that the Interim Order is erro-
neous in faet or law or is arbitrary or
capricious.

(g) Any aggrieved person who fails
to file a timely Notice of Objection to
the issuance of an Interim Remedial
Order shall be deemed to consent to is-
suance of the Interim Order in final
form. Under those circumstances, the
Interim Order shall as a matter of
course be made a permanent Order of
the ERA.

(h) After considering all information
received during a proceeding convened
pursuant to a Notice of Objection de-
scribed in (f), the Director of the
Office of Administrative Review or his
designee shall determine whether the
Interim Order should be made perma-
nent, should be modified, or should be
rescinded. The general procedures in
§§ 205.192 through 205.199D of this
subpart shall apply to any such deter-
mination.

(i) Any party aggrieved by an Inter-
im' Order for Immediate Compliance
may file an application for a tempo-
rary stay or an application for a stay
of that Order with the National Office
of Administrative Review. The Office
of Administrative Review shall decide
on an application for a temporary stay
within 48 hours of receipt of the appli-
cation and on an application for stay
within 10 working days of receipt of
the application.

(1) Any party whose application for
a stay of an Interim Remedial Order is
denied may appeal that denial to the
Federal Energy Regulatory Commis-
sion. The - Office of Administrative
Review may, on a case by case basis,
set reasonable time limits for the
Commission to complete action on any
such appeal.

(2) After reaching a decision on an
appeal involving an application Iof
stay, the Federal Energy Regulatory
Commission shall refer the matler
back to the Office of Administrative
Review for proceedings on the merils
of the Interim Remedial Order pursu-
ant to (f) through (h) abeve. -

(§)(1) An Appeal from a Remedial
Order for Immediate Compliance
issued pursuant to § 205.198D(h) nms';
be filed within 30 days of service O
the Order.

(2) If a person who receives a Reme-
dial Order for Immediate Compliance
jssued pursuant to a proceeding as 40
which no NOPV had been issued as of
October 1, 1977, or issued pursuant 0
a NOPYV issued on or after October 1,
1977, wishes to contest the Remedial
Order, that person shall so notify the
National Office of Administrative
Review in accordance with the proce:
dures set forth in § 205.199C(b)(2), and
the procedures of §205.199C (¢) an
(d) shall apply to the Appeal.
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(3) In order to exhaust administra-
tive remedies with respect to a Reme-
dial Order for Immediate Compliance
proceeding, a party must file an
Appeal pursuant to the procedures set
forth in this section and await an
Order granting or denying the Appeal.

§205.199E Notice of Proposed Disallow-
ance, Proposed Order of Disallowance,
and Order of Disallowanee.

(a) The ERA shall begin a proceed-
ing under this section by issuing a
Notice of Proposed Disallowance pur-
suant to the provisions of Parts 205
and 212 of this chapter.

(b) Within 10 days of service, the
person upon whom the Notice of Pro-
posed Disallowance is served may file
a reply with the ERA office that
issued the Notice. The ERA may
extend the 10-day period for good
cause shown.

(¢) The reply shall set forth all rel-
evant facts pertaining to the matter
that is the subject of the Notice, and
be signed by the person filing it.

(d) The reply shall include a discus-
sion of all relevant authorities which
support the position asserted, includ-
ing rulings, regulations, interpreta-
tions, and previous decisions issued by
DOE or its predecessor agencies.

(e) A request for a conference re-
garding the Notice should be included
in the reply, or made as soon as possi-
ble after the reply is filed. A request
for a conference must conform to the
requirements of § 205.171.

(f) If a reply has not been filed with
the ERA within the 10-day or ex-
tended period provided, the recipient
shall be deemed to have conceded the
accuracy of the factual allegations and
legal conclusions stated in the Notice
of Proposed Disallowance, and the
Notice shall become a Proposed Order
of Disallowance.

(g) After consideration of any timely
reply filed, the ERA may adopt,
modify, or rescind the Notice of Pro-
bosed Disallowance and issue a Pro-
Posed Order of Disallowance. The Pro-
bosed Order shall set forth the rel-
€vant facts and legal basis for the con-
clusions reached therein.

(h) The procedures specified in
§§205.192 through 205.199C shall be
applicable to Proposed Orders of Dis-
allowance, and shall govern the issu-
ance of Orders of Disallowance and
Abpeals from Orders of Disallowance.

(i) An Order of Disallowance shall be
effgctive upon issuance,

() An Order of Disallowance may be
referred at any time fo the Depart-
ment of Justice for appropriate action
in accordance with Subpart P.

§205.199F Ex Parte Communications.

2 (@) No person who is not employed

; otherwise supervised by the Office
Of Administrative Review shall submit
€X parte communications to the Direc-
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tor or any person employed or other-
wise supervised by the Office with re-
spect to any matter involved in Reme-
dial Order or Order of Disallowance
proceedings.

(1) Ex parte communicatons includes
any ex parte oral or written communi-
cations relative to the merits of a Pro-
posed Remedial Order, Interim Reme-
dlal Order for Immediate Compliance,
or Proposed Order of Disallowance
proceeding pending before the Office
of Administrative Review. The term
shall not, however, include requests
for status reports, inquiries as to pro-
cedures, or the submission of statisti-
cal or technical data or reports con-
taining proprietary or confidential in-
formation requested after notice to all
parties by a person employed or other-
wise supervised by the Office of Ad-
ministrative Review.

(b) If any communication occurs
that violates the provisions of this sec-
tion, the Office of Administrative
Review shall take appropriate action
to mitigate the adverse impact to any
party of the ex parte contact.

§ 205.199G Extensions of Time; Interim
and Ancillary Orders.

The Director of the Office of Admin-
istrative Review or his designee may
permit any document or submission
referred to in this subpart to be filed
within a time period different from
that specified. The Director or his des-
ignee may also issue any interim or an-
cillary Orders or make any rulings or
determinations which are deemed nec-
essary to ensure that the proceedings
specified in this Subpart are conduct-
ed in an appropriate manner and are
not unduly delayed.

§ 205.199H Actions Not Subject to Admin-
istrative Appeal.

A Notice of Probable Violation,
Notice of Proposed Disallowance,
Propsed Remedial Order or Interim
Remedial Order for Immediate Com-
pliance issued pursuant to this subpart
shall not be an action of which there
may be an administrative appeal pur-
suant to Subpart H. In addition, a de-
termination by the Office of Adminis-
trative Review that a Remedial Order
or a Remedial Order for Immediate
Compliance should not be issued shall
not be appealable pursuant to Subpart
H. Further, any Remedial Order
which is first issued as a Proposed Re-
medial Order pursuant to a NOPV
issued prior to October 1, 1977, or any
Order of Disallowance which is first
issued as a Proposed Order of Disal-
lowance pursuant to a Notice of Pro-
posed Disallowance issued prior to Oc-
tober 1, 1977, shall not be appealable
pursuant to Subpart H.

§205.1991 Remedies.

(a) A Remedial Order, a Remedial
Order for Immediate Compliance, an
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Order of Disallowance, or a consent
order may require the person to whom
it is directed to roll back prices, to
make refunds equal to the amount
(plus interest) charged in excess of
those amounts permitted under Part
212, to make appropriate compensa-
tion to third persons for administra-
tive expenses of effectuating appropri-
ate remedies, and to take such other
action as the ERA determines is neces-
sary to eliminate or to compensate for
the effects of a violation or any cost
disallowance pursuant to §§212.83 or
212.84. Such action may include a di-

-rection to the person to whom the

Order is issued to make refunds direct-
ly to any purchasers of the products
involved, notwithstanding that those
purchasers obtained such products
from an intermediate distributor of
such person’s products, and may re-
quire as part of the remedy that the
person to whom the Order is issued
maintain his prices at certain designat-
ed levels, notwithstanding the pres-
ence or absence of other regulatory
controls on such person’s prices.

(b) The ERA may, when appropri-
ate, issue Orders ancillary to a Reme-
dial Order, Remedial Order for Imme-

» diate Compliance, Order of Disallow-

ance, or consent order requiring that a
direct or indirect recipient of a refund
pass through, by such means as the
ERA deems appropriate, including
those described in paragraph (a) of
this section, all or a portion of the
refund, on a pro rata basis, to those
customers of the recipient who were
adversely affected by the initial over-
charge.

§205.199J Consent Orders.

(a) Notwithstanding any other provi-
sion of this subpart, the ERA may at
any time resolve an outstanding com-
pliance investigation or proceeding, or
a proceeding involving the disallow-
ance of costs pursuant to § 205:199E of
this subpart, with a consent order. A
consent order shall be the exclusive
administrative means, besides a Reme-
dial Order or Order of Disallowance,
for resolving compliance proceedings
in which the ERA has issued a Notice
of Probable Violation, a Proposed Re-
medial Order, a Notice of Proposed
Disallbwance or a Proposed Order of
Disallowance, and a violation or over-
recovery has been found. A consent
order must be signed by the person to
whom it is issued, or a duly authorized
representative, and must indicate
agreement to the terms contalned
therein. A consent order need not con-
stitute an admissicn by any person
that ERA regulations have been vio-
lated, nor need it constitute a finding
by the ERA that such person has vio-
lated ERA regulations. A consent
order shall, however, set forth the rel-
evant facts which form the basis for
the order,
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(b) A consent order is a final order
of the ERA having the same force and
effect as a Remedial Order issued pur-
suant to § 205.199B8 or an Order of Dis-
allowance issued pursuant to
§ 205.199E, and may require one or
more of the remedies authorized by
§ 205.1991 and § 212.84(d)(3). A consent
order becomes effective no sooner
than 30 days after publication under
paragraph (e) below, except that the
ERA may make a consent order effec-
tive immediately if expressly deemed
necessary in the public interest. How-
ever, all consent orders involving sums
of less than $500,000 in the aggregate,
excluding penalties, will be effective
when signed both by the person to
whom it is issued and the ERA, and
will not be subject to the provisions of
paragraph (¢) unless the ERA deter-
mines otherwise. A consent order shall
not be appealable pursuant to the pro-
visions of § 205.199C or § 205.199D and
Subpart H, and shall contain an ex-
press waiver of such appeal or judicial
review rights as might otherwise
attach to a final order of the ERA.

(¢c) When a proposed consent order
has been signed, both by the person to
whom it is issued and the ERA, the
ERA will publish notice of such pro-
posed consent order in the FEDERAL
REGISTER and in a press release to be
issued simultaneously therewith. The
FepeErAL REGISTER notice and the press
release will state at a minimum the
name of the company concerned, a
brief summary of the consent order
and other facts or allegations relevant
thereto, and the address and tele-
phone number of the ERA office at
which copies of the proposed consent
order will be available free of charge,
the address to which comments on the
proposed consent order will be re-
ceived by the ERA, and the date by
which such comments should be sub-
mitted, whieh date will not be less
than 30 days from publication of the
FEDERAL REGISTER notice. After the ex-
piration of the comment period the
ERA may withdraw its agreement to
the consent order, attempt to negoti-
ate a modification of the consent
order, or issue the consent order as
proposed. The ERA will publish in the
FEDERAL REGISTER, and by press re-
lease, notice of any action taken on a
proposed consent order and such ex-
planation of the action taken as
deemed appropriate. The provisions of
this paragraph shall be applicable not-
withstanding that a consent order may
have been made immediately effective
pursuant to paragraph (b) of this sec-
tion (except in cases where the con-
sent order involves sums of less than
$500,000 in the aggregate, excluding
penalties).

(d) At any time and in accordance
with the procedures of Subpart J, a
consent order may be modified or re-
scinded, upon petition by the person
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to whom the consent order was issued,
and may be rescinded by the ERA
upon discovery of new evidence which
is materially inconsistent with evi-
dence upon which the ERA's accep-
tance of the consent order was based.
Modifications of a consent order
which is subject to public comment
under the provisions of paragraph (¢)
of this section, which in the opinion of
the ERA significantly change the
terms or the impact of the original
order, shall be republished under the
provisions of that paragraph.

(e) Notwithstanding the issuance of
a consent order, the ERA may seek
civil or criminal penalties or compro-
mise civil penalties pursuant to Sub-
part P concerning matters encom-
passed by the consent order, unless
the consent order by its terms express-
1y precludes the ERA from so doing.

(f) If at any time after a consent
order becomes effective it appears to
the ERA that the terms of the consent
order have been violated, the ERA
may refer such violations to the De-
partment of Justice for appropriate
action in accordance with Subpart P.

[FR Doc. 78-956 Filed 1-10-78; 1:03 pm]

[6210-01]
Title 12—Banks and Banking
CHAPTER II—FEDERAL RESERVE SYSTEM

SUBCHAPTER A—BOARD OF GOVERNORS OF THE
FEDERAL RESERVE SYSTEM

PART 201—EXTENSIONS OF CREDIT BY
FEDERAL RESERVE BANKS

Changes in Rates

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Change in discount rates.

SUMMARY: The Board of Governors
has amended its Regulation A, “Exten-
sions of Credit By Federal Reserve
Banks,” for the purpose of adjusting
discount rates with a view to accom-
moda commerce and business in accor-
dance with other related rates and the
general credit situation of the country.

EFFECTIVE DATE: The changes
were effective on the dates specified
below.

FOR FURTHER INFORMATION
CONTACT:

Theodore E. Allison, Secretary,
Board of Governors of the Federal
Reserve System, Washington, D.C.
20551, 202-452-32517.

Pursuant to section 14(d) of the Fed-
eral Reserve Act (12 U.S.C. 357), Part
201 is amended as set forth below:

1. Section 201.51 is amended to read
as follows:

§201.51 Advances and discounts for
member banks under sections 13 and
13a.

The rates for all advances and dis-
counts under sections 13 and 13a of

the Federal Reserve Act (except ad-
vances under the last paragraph of
such section 13 to individuals, partner-
ships, or corporations other than
member banks) are:

Rate Effective

Federal Reserve Bank of:

BOBUOM s 00ssisbiseisrmsassassssormosse 6% Jan., 10, 1978,
New York.. 6% Jan. 8, 1878.
Philadelphia., 6% Jan. 20, 1978,
Cleveland ,, 8% Do.
Richmond . 8% Jan. 13, 1978,
Atlanta 8% Jan. 16, 1978.

Chiecago. 6% Jan. 9, 1978.
8% Jan. 13, 1978.

6% Jan. 10, 1978.

6% Do.
6% Jan. 13, 1878,
San Francisco.....ummemens 6% Do.

2. Section 201.52 is amended to read
as follows: ;

§201.52 Advances to member banks under
seetion 10(h).

(a) The rates for advances to
member banks under section 10(b) of
the Federal Reserve Act are:

Rate Effective
Federal Reserve Bank of:
BIOBUOR (s acdiicd ciiscstiectison o 7 Jan. 10, 1978,
New York 7 Jan. 9, 1978.
FPhiladelph! 7 Jan. 20, 1976.
Cleveland . T Do.
Richmond 7 Jan. 13, 1978
7 Jan. 16, 1978,
Chicago. 7 Jan. 9, 1978.
Bt ROUI L3, aciiiivnissroseisone o 7 Jan. 13, 1978.
Minneapolis.. " 7 Jan. 10, 1878,
7 Do.
Dallas 7 Jan. 13, 1978
8an FranciSco.......ouemames 7 Do.
(b) The rates for advances 1o

member banks for prolonged periods
and significant amounts under section
10(b) of the Federal Reserve Act and
§ 201,2(e)(2) of Regulation A are:

Rate Effective

Federal Reserve Bank of:

T% Jan. 10, 1978.
7% Jan. 9, 1878,
7% Jan. 20, 1978.
% Do.

1% Jan. 13, 1978.
7% Jan, 16, 1978.
7% Jan. 9, 1978.
7% Jan. 13, 1978.
7% Jan. 10, 1978.

Do.
7% Jan. 13, 1878
Do.

3. Section 201.53 is amended to read
as follows:

§201.53 Advances to persons other than
member banks.

The rates for advances under the
last paragraph of section 13 of the
Federal Reserve Act to individuals,
partnerships, or corporations other
than member banks secured by direct
obligations of, or obligations fully
guaranteed as to principal and interest
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by, the United States or any agency
thereof are:

Rate Effective

Federal Reserve Bank of:

B OBLON] et eterscssntarratorssson 9% Jan. 10, 1978,
New York.. 9% Jan. 9, 1978,
Philadelphia. 9% Jan. 20, 1978.
Cleveland ...... 9% Do.
Richmond . 9% Jan. 13, 1978,
Atlanta ...... 9% Jan. 16, 1978,
Chicago 9% Jan. 9, 1978.
St. Louis.... 9% Jan. 13, 1978,
Minneapolis.. 9% Jan. 10, 1978,
Kansas Clty ......oumeeemreses 9% Do,
Dallas 9% Jan. 13, 1978,
San Francisco... .. % Do.

(12 U.S.C, 248 (i). Interprets or applies 12
U.S.C. 357.)

By order of the Board of Governors,
January 23, 1978,

GRIFFITH L. GARWOOD,
Deputy Secretary of the Board.

(FR Doc, 78-2448 Filed 1-30-78; 8:45 am]

[7650-01]
Title 16—Commercial Practices
CHAPTER |—FEDERAL TRADE COMMISSION
[Docket Nos. 8733-0 and 8973-0]

PART 13—PROHIBITED TRADE PRACTICES AND
AFFIRMATIVE CORRECTIVE ACTIONS

National Housewares, Inc., et ol. and Emdeko
International, Inc., ot al.

AGENCY: Federal Trade Commission.
ACTION: Final Order.

SUMMARY: This order, among other
things, requires a Salt Lake City, Utah
distributor of household products to
cease engaging in package selling, as it
is defined in the ordend to cease en-
couraging, advising or assisting others
to engage in package selling. Addition-
ally, the firm is required to maintain
prescribed records for a period of 5
years.

DATES: Complaints, March 13, 1967,
June 21, 1974; Final Order, November
18, 1977.*

FOR FURTHER
CONTACT:

William A. Arbittman, Director, San
Francisco Regional Office, Federal
Trade Commission, 450 Golden Gate
Ave.,, San Francisco, Calif. 94102,
415-556-12170.

SUPPLENIENTARY INFORMATION:
In the Matter of National Housewares,
Inc, a corporation, and Edward J.
Gilson, individually and as an officer
of said corporation and Emdeko Inter-
national, Inc., a corporation, and An-
thony J. Wanlass, individually and as
an officer of said corporation. The
e —

*Copies of the Complaint, Initial Decision,

Opinion and Final Order filed with the
original document.

INFORMATION
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prohibited trade practices and/or cor-
rective actions as codified under 16
CFR 13, are as follows:

Subpart—Aiding, Assisting and Abet-
ting Unfair or Unlawful Act or Prac-
tice: §13.290 Aiding, assisting and
abetting unfair or unlawful act or
practice.

Subpart—Corrective Actions and/or
Requirements: §13.533 Corrective ac-
tions and/or reguirements; 13.533-20
Disclosures; 13.533-45 Maintain rec-
ords; 13.533-45(c) Complaints; 13.533-
45(e) Correspondence. Subpart—Fur-
nishing Means and Instrumentalities
of Misrepresentation or Deception:
§13.1055 furnishing means and instru-
mentalities of misrepresentation and
deception. Subpart—Misrepresenting
Oneself and Goods—Business Status,
Advantages or Connections: § 13.1440
Identity; § 13.1513 Operations general-
ly.—Goods: § 13.1625 Free goods or ser-
vices; §13.1663 Individual's special se-
lection or situation; §13.1705 Prize
contests; § 13.1740 Scientific or other
relevant facts; §13.1757 Surveys.—
Prices: §13.1720 Coupons, credit
vouchers, etc., of specified value.—Pro-
motional Sales Plans; § 13.1830 Promo-
tional sales plans., Subpart—Neglect-
ing, Unfairly or Deceptively to Make

Material Disclosure: § 13.1855 Identity; .

§13.1883 Prize contests; §13.1835 Sci-
entific or other relevant facts. Sub-
part—Offering Unfair, Improper and
Deceptive Inducements to Purchase or
Deal: §13.1925 Coupon, certificate,
check, credit voucher, ete., deductions
in price; §13.1928 Customer connec-
tion or action; §13.1955 Free goods;
§13.2020 Premium or premium condi-
tions; §13.2027 Prize contlests;
§13.2063 Scientific or other relevant
acts.

(Sec. 6, 38 Stat. 721; 15 U.8.C. 46. Interprets
or applies sec. 5, 38 Stat. 719, as amended;
15 U.S.C. 45.)

The order to cease and desist, includ-
ing further order requiring report of
compliance therewith, is as follows:

FinaL ORDER

This matter having been heard by
the Commission upon the appeal of re-
spondents and complaint counsel from
the initial decision, and upon briefs
and oral argument in support thereof
and opposition thereto, and the Com-
mission for the reasons stated in the
accompanying Opinion having deter-
mined to sustain the  initial decision
with certain modifications:

It is Ordered, That the initial deci-
sion of the administrative law judge,
pages 1-74, be adopted as the Findings
of Fact and Conclusions of Law of the
Commission, except to the extent
modified or otherwise indicated in the
accompanying Opinion.

Other Findings of Fact and Conclu-
sions of Law of the Commission are
;:ontalned in the accompanying Opin-
on.
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It is further Ordered, That the fol-
lowing Order to Cease and Desist be,
and it hereby is, entered:

ORDER
I

For purposes of this order the fol-
lowing definitions shall apply:

A. "Package selling” means:

(1) Soliciting a consumer by tele-
phone, malil, or other means of direct
communication to attend a sales pre-
sentation; or

(2) Offering a gift, premium, prize,
coupon, or a chance to secure any of
the above, in connection with a solici-
tation to attend a sales presentation;
or

(3) Representing that a survey or
promotion is being undertaken, or
that the consumer is invited to partici-
pate in an advertising or promotional
program, unless no offer of sale is
made to the consumer to whom such
representation is made; or

(4) Using any artifice or device, to
solicit a consumer for the purpose of
making a sales presentation, which
has a tendency or capacity to lead a
consumer to conclude that there is
any other reason for the contact with
him; or

(5) Offering or selling three or more
unrelated products for a single price.

Provided, That package selling shall
not include the use of any of the
above practices by regular maulti-line
retail establishments, such as depart-
ment stores, Provided further, That
use - of the practices enumerated in
subparagraphs (1), (2), or (5) shall not
constitute package selling if each so-
licitation, offer or sales presentation
comprehended by such practices is im-
mediately preceded by a clear and con-
spicuous disclosure and if a cooling-off
period is given in connection with any
sale that may follow. .

B. “Clear and conspicuous disclo-
sure” means the statement “We would
like the opportunity to sell our prod-
ucts to you,” in print at least as large
and prominent as the largest and most
prominent used in any other portion
of the written material with which it
appears or, in oral presentations, in
speech at least as clear and distinct as
the most clear and distinct speech
used in any other portion of the oral
presentation with which it is given.

C. To give a “‘cooling-off period”
means to fulfill all of the obligations
established by 16 CFR Part 429 as il
the sale were a door-to-door sale, as
defined by that part, whether it is or
not.

D. “Encouraging or advising"” in-
cludes providing sales materials, guid-

ance, advice or other similar assis-
tance,
E. “Assisting” includes providing

products by sale, consignment or any
other means of transfer.
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F. “Sale,” in any of its grammatical
forms, includes leases and all other
transfers of goods and services.

II

It is Ordered, That respondents
Emdeko International, Inc., a corpora-
tion, its successors and assigns, and its
officers; Edward J. Gilson, individually
and as an officer of said corporation;
and Anthony J. Wanlass, individually
and as an officer of said corporation;
and the agents, representatives and
employees of the foregoing respon-
dents, directly or through any corpo-
ration, subsidiary, division or other
device, in or affecting commerce as
“commerce” is defined in the Federal
Trade Commission Act, shall forth-
;vit,h cease and desist in any manner
rom:

(1) Encouraging or advising any other
person to engage in package selling; or

(2) Engaging in package selling; or

(3) Assisting any other person to engage
in package selling.

Provided, That it shall be a defense to
a charge of assisting another in pack-
age selling in violation of this Para-
graph of the Order if respondents es-
tablish that they ceased doing busi-
ness for one year with a person en-
gaged in package selling within thirty
(30) days of having knowledge that
such person engaged in such conduct.

III

It is further Ordered; That the cor-
porate respondent shall deliver, or
cause to be delivered, a copy of this
order to its divisions, distributors,
dealers, retailers, and franchisees.

v

It is further Ordered, That respon-
dents shall, for a period of five (5)
years after receipt of consumer, Better
Business Bureau, or consumer or law
enforcement agency complaints, com-
ments, and inquiries concerning re-
spondents’ activities or the activities
of their distributors, dealers, retailers,
or franchisees, retain records of all
such complaints or inguiries, and
copies of any written correspondence
and complete summaries of telephone
conversations relating thereto. These
records shall be available, at their re-
quest and upon reasonable advance
notice, to representatives of the Feder-
al Trade Commission during respon-
dents’ regular business hours.

v

It is further Ordered, That the cor-
porate respondents shall notify the
Federal Trade Commission at least
thirty (30) days prior to any proposed
change in the corporate respondents,
such as dissolution, assignment or sale
resulting in the emergence of a succes-
sor corporation, the creation or disso-
lution of subsidiaries or any other
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change in said corporations which may
affect compliance obligations arising
out of the order.

VI

It is further Ordered, That each indi-
vidual respondentr named herein
promptly notify the Commission of
the discontinuance of his present busi-
ness or employment and of his affili-
ation with a new business or employ-
ment. In addition, for a period of 10
vears from the effective date of this
order, the respondent shall promptly
notify the Commission of each affili-
ation with a new business or employ-
ment. Each such notice shall include
the respondent’s new business address
and a statement of the nature of the
business or employment in which the
respondent is newly engaged as well as
a description of respondent’s duties
and responsibilites in connection with
the business or employment. The expi-
ration of the notice provision of this
paragraph shall not affect any other
obligation arising under this order.

VII

It is further Ordered That respon-
dents shall within sixty (60) days after
service upon them of this Order, file
with the Federal Trade Commission a
report in writing setting forth in detail
the manner and form in which they
have complied with this Order.

CaroL M. THOMAS,
Secretary.

[FR Doc. 78-2600 Filed.1-30-78; 8:45 am]

[4110-07]
Title 20—Employees' Benefits

CHAPTER IlI—SOCIAL SECURITY ADMINISTRA-
TION, DEPARTMENT OF HEALTH, EDUCA-
TION, AND WELFARE

[Reg. No. 161

PART 416—SUPPLEMENTAL SECURITY INCOME
FOR THE AGED, BLIND, AND DISABLED

Subpart B—Eligibility

Eligibility of Individuols Residing in Publicly
Operated C ity Resid Serving No
More Than 16 Residents

AGENCY: Social Security Administra-
tion, HEW.

ACTION: Interim regulation.

SUMMARY: The interim regulafion
provides that the termublic institu-
tion" does not include publicly operat-
ed community residences which serve
no more than 16 residents. The au-
thority for this rule is section
1611(e)(1XC) of the Social Security
Act, as added by section 505(a) of Pub.
L. 94-566, effective October 1; 1976.
Thus, individuals who are residing in
publicly operated community resi-
dences which serve no more than 16
residents, and who are otherwise quali-

fied, are eligible for supplemental se-
curity income (SSI) benefits.

This amendment to the Act encour-
ages the development of small residen-
tial alternatives to care in large insti-
tutional settings for persons who
would benefit from a living arrange-
ment closely approximating indepen-
dent living in a community setting
while, at the same time receiving sup-
portive care and some degree of super-
vision. These provisions are designed
to acclimate residents to community
living and to ease the transition into
an independent living situation.

EFFECTIVE DATE: This interim reg-
ulation shall be effective on January
31, 1978.

COMMENTS: Comments must be re-
ceived on or before May 1, 1978.

ADDRESSES: Prior to final adoption
of the interim regulation, consider-
ation will be given to any data, views,
or arguments pertaining thereto
which are submitted in writing to the
Commissioner of Social Security, De-
partment of Health, Education, and
Welfare, P.O. Box 1585, Baltimore,
Md. 21203.

Copies of all comments received in
response to this notice will be avail-
able for public inspection during regu-
lar business hours at the Washington
Inquiries Section, Office of Informa-
tion, Social Security Administration,
Department of Health, Education, and
Welfare, North Building, Room 5131,
330 Independence Avenue SW., Wash-
ington, D.C. 20201,

FOR FURTHER INFORMATION
CONTACT:

Mr. S. J. Weissman, Legal Assistant,
Social Security Administration, 6401
Security Boulevard, Baltimore, Md.
21235, telephone 301-594-7341.

SUPPLEMENTARY INFORMATION:
Prior to the enactment of section
505(a) of Pub. L. 94-566, Subpara-
graph (A) of section 1611(e)(1) of the
Act provided only one exception to the
general rule that no person shall be
eligible to receive SSI benefits for any
month throughout which the individ-
ual is an inmate of a public institution.
The sole exception, subparagraph (B)
of §1611(¢e)(1), provides that an indi-
vidual who is throughout a month in 2
public institution may be eligible for
SSI benefits if the institution is receiv-
ing payments under a State plan ap-
proved under Title XIX (Medicaid) on
his or her behalf, assuming all other
SSI eligibility criteria are met, In this
situation, the standard payment
amount is $25 for each full month of
such institutionalization. This amount
is then subject to reduction for any
countable income which the individual
may have. However, if the public insti-
tution is not receiving Title XIX (Med-
jcaid) payments on his or her behalf,
the individual would be ineligible for

FEDERAL REGISTER, VOL. 43, NO. 21—TUESDAY, JANUARY 31, 1978




SSI benefits, These statutory provi-
sions are reflected in Regulations No.
16, §416.231 of Subpart B of Title 20
of the Code of Federal Regulations.

With the enactment of section
505(a) of Pub. L. 94-566, a new subpar-
agraph (C) is added to section
1611(e)(1) of the Act which provides a
second exception to subparagraph (A).
It states that as used in subparagraph
(A), the term “public institution” does
not include publicly operated commu-
nity residences which serve no more
than 16 residents. Accordingly, we
have amended § 416.231 by adding new
paragraph (a)(4) to state that for pur-
poses of §416.231 the term public in-
stitution does not include publicly op-
erated community residences which
serve no more than 16 residents.

In developing a definition for “pub-
licly operated community residences
which serve no more than 16 resi-
dents”, we looked to the wording of
the statute. We also considered the
background materials contained in the
subcommitteé hearings on the Keys
Amendment-and the Senate Finance
Committee Report on H.R. 10210. (See
Hearings on H.R. 10210 Before the
Subcomm. on Public Assistance of the
House Comm. on Ways and Means,
94th Cong., 2nd Sess. (1976). Also see
S. Rep. No. 1265, 94th Cong., 2nd Sess.
29 (1976).) The central theme in these
materials is the underlying philosophy
tha} community residences provide a
desirable alternative to large institu-
tions because they can provide not
only life sustaining services of food
and shelter, but also can encourage
personal independence in an atmos-
bhere of mutual acceptance and sup-
port for emotional growth and life en-
richment activities. Based on this in-
formation, the ecritical factors used {n
developing a definition were size, Joca-
tion, and purpose, We have also con-
Sidered the problems which can arise
because of fluctuating occupancy
levels in this type of facility. We be-
lieve the most feasible and equitable
Way to meet the intent of the legisla-
tion is to look to the number of resi-
dents the facility is designed or
planned to serve, This is in keeping
With the intent of the statute which
énvisions a 16 resident capacity as an
outer limit applicable to community
residences. The test is whether or not
tommunity residences are designed or
Planned, according to their specifica-
Lions, to house and provide services for
1o more than 16 residents.

A publicly operated community resi-
dence, while not considered a “public
institution” for purposes of making
residents ineligible for SSI under sec-
tion 1611¢e)(1)(A) of the Act, is never-
heless an institution, and as such is
ngected to provide some services
(;X?nd ood and shelter
. 6.231(b)(1)). Thus, a publicly oper-

ed Community residence must make
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available some other services such as
social services, or help with personal
living activities, or training in social-

‘ization and life skills. Such services

may also include occasional or inciden-
tal medical or remedial care. It is in-
tended that these services will provide
the individual with the skills necessary
to return to community living.

Thus, we have amended § 416.231 by
adding a new paragraph (b)(6)(i) to
provide the definition for the term
“publicly operated community resi-
dence which serves no more than 16
residents.” The definition is designed
to assure that publicly operated com-
munity residences provide the desired
living situation.

To further insure clarity of the defi-
nition, we have added a new para-
graph (b)(6)ii) to §416.231. It de-
scribes those public facilities which
are not considered community resi-
dences even If their accommodations
are for 16 or fewer residents. Excluded
are educational or vocational training
institutions, correctional or holding fa-
cilities, medical treatment facilities,
and residential facilities located on the
grounds of or immediately adjacent to
any large institution or multiple-pur-
pose complex.

Educational and vocational training
institutions are designed to provide in-
dividuals with approved, accredited, or
recognized educational or training pro-
grams preparatory to gainful employ-
ment. A publicly operated community
residence is designed to acclimate its
residents to community living, thereby
easing their transition into indepen-
dent living situations. Since each dif-
fers in its primary goal, educational
and vocational training institutions
cannot qualify as publicly operated
community residences. Even though
individuals residing in educational or
vocational training institutions would
not be eligible for SSI benefits under
this proposed rule, such individuals
may be eligible for SSI benefits under
§416.231(bX3). This is so because
§416.231(b)(3) provides that a person
is not considered an ‘“inmate of a
public institution” when he or she is
in a public educational or vocation
training institution for purposes of se-
z:nuring educational or vocational train-

g.

Correctional or holding facilities are
part of the criminal justice system,
and medical treatment facilities pri-
marily focus on providing medical or
remedial care. Since neither institu-
tion (described in the preceding sen-
tence) is designed to provide the de-
sired living arrangement envisioned by
the statute, they are excluded from
the definition of publicly operated
community residences.

Residential facilities located on or
adjacent to a larger institution or mul-
tiple purpose complex are excluded be-
cause they are an integral part of the
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larger institution. Therefore, such a
living arrangement would not be con-
sidered as an alternative to institution-
al living. Moreover, a facility so situat-
ed is really not part of the community
and thus could not as readily accom-
plish the intended goal.

As a matter of interest, it should be
noted that section 505(d) of Pub. L.
94-566 amends section 1616(e) of the
Act. It provides in part that, effective
October 1, 1977, each State shall es-
tablish one or more State or local au-
thorities to establish and enforce stan-
dards for any category of institutions,
foster homes, or group living arrange-
ments in which, as determined by the
State, a significant number of SSI
beneficiaries are residing or are likely
to reside. Thus, if a State determines
that a publicly operated community
residence houses or will house a sig-
nificant number of SSI beneficiaries,
such a facility may be subject to stan-
dards set by the State or local author-
ity. This provision of the law is reflect-
ed in 45 CFR Part 229, which is pub-
lished in this edition of the FEDERAL
REGISTER.

Since section 505(a) of Pub. L, 94-
566, was effective October 1, 1976, op-
erating personnel have been alerted to
this change and the need to process
such cases under the newly enacted
legislation. This action was necessary
to insure prompt recognition and equi-
table handling of these cases, on an in-
terim basis, until final regulations are
in effect. This amendment to the regu-
lations is being published with interim
effectiveness because it is a substan-
tive rule which provides an exclusion
to the definition of public institutions
as required by section 505(a) of Pub. L.
94-566. Thus, the Notice of Proposed
Rule Making is being dispensed with
because a delay in implementing this
amendment would be impractical, un-
necessary, and contrary to the public
interest (5 U.S.C. 553(b)(B)).

The interim regulation is to be
issued under the authority contained
in sections 1102, 1611, and 1631 of the
Social Security Act as amended, 49
Stat. 647, as amended, 86 Stat. 1466
and 1475; 42 U.S.C. 1302, 1382(e) and
1383(d)(1).

(Catalog of Federal Domestic Assistance
Program No. 13.807, Supplemental Security
Income Program.)

Nore.—The BSocial Security Administra-
tion has determined that this document
does not contaln a major proposal requiring
preparation of an economic impact state-
ment under Executive Order 11821, as
amended by Executive Order 11949, and
OMB circular A-107.

Dated: January 9, 1978.

DoxN WORTMAN,
Acting Commissioner
of Social Security.

Approved: January 20, 1978,
HALE CHAMPION,
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Acting Secretary of Health,
Education, and Welfare.

Part 416 of Chapter III of Title 20 of
the Code of Federal Regulations is
amended as set forth below:

Section 416.231 is amended by revis-
ing paragraph (a)(1) and adding para-
graphs (a)(4), (b)(6)(i), and (b)(6)(ii) to
read as follows:

§416.231 Limitation on eligibility due to
institutional status,

(a) General. (1) Except as provided
in -subparagraphs (2), (3), and (4) of
this paragraph, no person shall be an
eligible individual or eligible spouse
for purposes of title XVI of the Act
with respect to any month if through-
out such month the person is an
inmate of a public institution.

(3) [Reserved]

(4) Effective October 1, 1976, the
term “‘public institution”, as used in
this section, does not include a public-
ly operated community residence
which serves no more than 16 resi-
dents. Where it is determined that a
community residence is not publicly
operated such residence is not a public
institution as defined in §416.231(b)(2)
and this section will not apply.

(b) Definitions. For purposes of this
part the following definitions shall
apply:

- - - » .

(6)(1) The term “publicly operated
community residence which serves no
more than 16 residents” (see
§416.231(a)(4)) means:

(a) It must be publicly operated as
defined in §416.231(b)(2); and

(b) It must be designed and planned
to serve no more than 16 residents, or
the plan and design was changed to
serve no more than 16 residents; and

(e) It must be serving 16 or fewer
residents; and

(d) It must make available some
services beyond food and shelter such
as social services, or help with person-
al living activities, or fraining in social-
ization and life skills; occasional or in-
cidental medical or remedial care may
12112580 be provided (as defined in 45 CFR

).

(ii) Excluded from the definition of
“publicly operated community resi-
dences” are the following facilities,
even if their accommodations are for
16 residents or less:

(a) Residential facilities located on
the grounds of or immediately adja-
cent to any large institution or multi-
ple-purpose complex; and

(&) Educational or vocational train-
ing institutions that primarily provide
an approved or accredited or recog-
nized program to some or all of the in-
dividuals residing within it; and

(¢) Correctional or holding facilities
which provide for individuals whose
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personal freedom is restricted because
of a court sentence to confinement
(prisoners), court ordered holding (ma-
terial witness, juvenile) or a pending
disposition of charges or status (indi-
viduals who have been arrested or de-
tained); and

(d) Medical treatment facilities (hos-
pitals and skilled nursing facilities, see
42 U.S.C. 1395x and intermediate care
facilities, see 42 U.S.C. 1396d) which
provide medical or remedial care on an
inpatient basis.

[FR Doc. 78-2461 Filed 1-30-78; 8:45 am]

[4110-03]
Title 21—Food and Drugs

SUBCHAPTER E—ANIMAL DRUGS, FEEDS, AND
RELATED PRODUCTS

PART 558-—NEW ANIMAL DRUGS FOR USE IN
ANIMAL FEEDS
Amprolium
AGENCY: Food and Drug Administra-
tion
ACTION: Final rule.

SUMMARY: The animal drug regula-
tions are amended to reflect approval
of a supplemental new animal drug ap-
plication (NADA) filed by Merck
Sharp & Dohme Research Laborato-
ries providing for use of a higher con-
centration amprolium supplement in
the feed of calves.

EFFECTIVE DATE: January 31, 1978.
FOR FURTHER INFORMATION
CONTACT:

Adriano R. Gabuten, Bureau of Vet-

erinary Medicine (HFV-149), Food

and Drug Administration, Depart-
ment of Health, Education, and Wel-
fare, 5600 Fishers Lane, Rockville,

Md. 20857, 301-443-4913.
SUPPLEMENTARY INFORMATION:
Merck & Co., Inc., P.O. Box 2000,
Rahway, N.J. 07065, filed a supple-
mental NADA (12-350V) increasing
the upper concentration limit for am-
prolium permitted in calf supplements
from 0.5 to 1.25 percent. The proper
amount of this supplement is either
top-dressed on or thoroughly mixed in
the daily feed ration of calves.

This independent action has not re-
quired a reevaluation of the parent
NADA and does not constitute a reaf-
firmation of the drug’s safety and ef-
fectiveness.

In accordance with the Freedom of
Information Regulations and
§514.11(e)(2Xii) of the animal drug
regulations (21 CFR 514.11(eX2)(ii)), a
summary of the safety data and infor-
mation submitted to support the ap-
proval of this application is released
publicly. The summary is available for
public examination at the office of the
Hearing Clerk -(HFC-20), Rm. 4-65,
5600 Fishers Lane, Rockville, Md.
20857, between 9 am. and 4 p.m.,
Monday through Friday, except on
Federal holidays.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 TU.S.C. 360b(i))) and
under authority delegated to the Com-
missioner of Food and Drugs (21 CFR
5.1), Part 558 is amended in § 558.55 by
revising the introductory text of para-
graph (e)X1) and paragraph (e)1)
(1)(b) and (ii)(b), to read as follows:

§ 558.55 Amprolium.
- - . - .

(e) Conditions of use.—(1) Calves. It
is top-dressed on or thoroughly mixed
in the daily feed ration as follows:

(i) * o0

(b) Limitations. Administer from a
supplement containing from 0.05 to
1.25 percent amprolium with the usual
amount of feed consumed in 1 day;
feed for 21 days during periods of ex-
posure or when experience indicates
that coccidiosis is likely to be a hazard,
withdraw 24 hours before slaughter: as
sole source of amprolium.

(43 I D

(b) Limitations. Administer from a
supplement containing from 0.05 to
1.25 percent amprolium with the usual
amount of feed consumed in 1 day;
feed for 5 days; for a satisfactory diag-
nosis, a microscopic examination of
the feces should be done by a veterin-
arian or diagnostic laboratory before
treatment; when treating outbreaks,
the drug should be administered
promptly after diagnosis is deter-
mined; withdraw 24 hours before
slaughter; as sole source of amprolium.

Effective date. January 31, 1978.
(Sec. 512(1), 82 Stat. 347 (21 U.S.C. 360b(i)).)
Dated: January 23, 1978.

C. D. Vay HOUWELING,
Director,
Bureau of Veterinary Medicine.

[FR Doc. 78-2568 Filed 1-30-78; 8:45 am]

[4110-03]

SUBCHAPYER F—BIOLOGICS
_[Docket No. 7TN-0433]

PART 610—GENERAL BIOLOGICAL PRODUCTS
STANDARDS

Dating Periods f.or Specific Products

AGENCY: Food and Drug Administra-
tion.

ACTION: Final rule:

SUMMARY: This document amends
the regulations for dating periods I0r
specific products. This amendment
will explicitly provide manufacturers
to establish for their products, and
also label their products with €X-
tended dating periods, after approval
of the Director, Bureau of Biologics.
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EFFECTIVE DATE: January 31, 1978.

ADDRESS: Office of the Hearing
Clerk (HF(C-20), Food and Drug Ad-
ministration, Room 4-85, 5600 Fishers
Lane, Rockville, Md. 20857.

FOR FURTHER INFORMATION
CONTACT:

Al Rothschild, Bureau of Biologics
(HFB-620), Food and Drug Adminis-
tration, Department of Health, Edu-
cation, and Welfare, 8800 Rockville
Pike, Bethesda, Md. 20014, 301-443-
1920.

SUPPLEMENTARY INFORMATION:;
The biologics regulations, under
§610.53 (21 CFR 610.53), prescribe
dating periods for all licensed bioclogi-
cal products. The times prescribed in
the regulation apply to types of li-
censed produets, rather than each
manufacturer's brand of each product.
The dating period for a particular
product type is the period during
which all products of that type are ex-
pected to yield their specific results
and retain their safety, purity, poten-
cy, and effectiveness. Under
§§610.60(aXx4) and 610.61(d) (21 CFR
610.60(a)(4) and 610.61(d)), the label-
ing for all biological products includes
a statement of their expiration date.

However, a manufacturer may
submit to the Bureau of Biologics sta-
bility data for its particular brand and
seek an amendment to its product li-
cense to permit an exemption or modi-
fication of the requirements for that
product prescribed under § 610.53.

For example, Merck Sharp &
Dohme, Division of Merck & Co., Ine.,
citing improyvements in manufactur-
ing, has submitted stability data col-
lecte.d at various temperatures and has
applied for an amendment to its prod-
uct license for Measles Virus Vaccine,
Live, Attenuated to permit a 2-year
dating period, The Commissioner of
Food.and Drugs finds that the data
Submitted by Merck support the re-
Quested extension. Measles Virus Vac-
Cine, Live, Attenuated produced by
other licensed manufacturers shall
continue to provide for a maximum of
1 year of storage at the prescribed
lemperature after issuance, in accor-
dance with §610.53. Vaccine produced
by Merck Sharp & Dohme under an
amended license will be labeled with
the 2-year period. A summary of the
Merck data supperting an extended
dating périod is on public display in
the office of the Hearing Clerk, Food
and Drug Administration, Room 4-65,

5600 Fishers Lane, Rockville, Md.
20857.
The Commissioner is amending

§610.53 to explicitly provide for such
Exemptions or modifications, with the
&pproval of the Director of the Bureau
of Biologics in the form of an ap-
Proved license amendment. A similar
5{:’0vmon for modification of shipping
- mperatures is currently provided in
§600.15 (21 CFR 600.15).
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Therefore, under the Public Health
Service Act (sec. 351, 58 Stat. 702 as
amended (42 U.S.C. 262)) and under
authority delegated to the Commis-
sioner (21 CFR 5.1), Part 610 is amend-
ed in § 610.53 by designating the exist-
ing text as paragraph (a) General and
adding new paragraph (b) to read as
follows:

§610.53 Dating periods for specific prod-
ucts,

(a) General. * * *

(b) Ezxemptions. Exemptions or
modifications shall be made only upon
written approval, in the form of an
amendment of the product license,
issued by the Director, Bureau of
Biologics.

Under the Administrative Procedure
Act (5 U.S.C. 553 (b) and (d)), the
Commissioner finds that notice, public
procedure, and delayed effective date
are unnecessary for this amendment
of §610.53 because it does not impose
an additional duty or burden on any
person, but rather relieves an unneces-
sary restriction and permits published
regulations to remain consistent with
approved license provisions.

Effective date: This amendment
shall be effective on January 31, 1978.

(Sec. 351, 58 Stat. 702 as amended (42 U.S.C.
262).)

Winriam F. RANDOLPH,
Acting Associate Commissioner
Jor Compliance.
JANUARY 25, 1978.

[FR Daoc. 78-2588 Filed 1-30-78; 8:45 am]

[4210-01]
Title 24—Department of Housing and Urban
Development

CHAPTER X—FEDERAL INSURANCE ADMINIS-
TRATION, DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. R-77-109]
PART 1931—PURCHASE OF INSURANCE AND
ADJUSTMENT OF CLAIMS
PART 1932—PROTECTIVE DEVICE
REQUIREMENTS

Reduction of Cerfcin Requiraments

AGENCY: Department of Housing
and Urban Development.

ACTION: Final rule.

SUMMARY: This rule amends current
regulations pertaining to protective
device requirements under Federal
Crime Insurance Program. The
amendments provide more flexible
standards for compliance at less cost
to applicants, authorize pro rata
return of premiums under certain con-
ditions, and modify inspection reqguire-
ments in order to serve better the
needs of small businesses.

EFFECTIVE DATE: March 2, 1978.

FOR FURTHER INFORMATION
CONTACT:

4007

Mr. James M. Rose, Jr., Assistant
Administrator for Urban Property
Insurance—Riot and Crime, 451 Tth
Street, SW., Washington, D.C. 20410,
202-755-6555.

SUPPLEMENTARY INFORMATION:
On May 5, 1977, the Department pub-
lished a proposed rule (42 FR 22900)
to amend the protective device requir-
ments set forth in 24 CFR Part 1932.
The amendments grew out of the
GAO report, “The Federal Crime In-
surance Program: How it Can be Made
More Effective” and the Department's
reevaluation of the program.

Since publication of the proposed
rule, the Department has received
comments noting that the provisions
of §1931.7 frustrate the objectives of
the proposed amendments to Part
1932, Section 1931.7(¢c) imposes a pen-
alty on an insured who wishes to
change insurance coverage on a date
other than an anniversary date. Sec-
tion 1931.7(c) is amended, therefore, to
permit changes in the coverage or
limits of a policy at any time and to
provide for a pro rata return of a pre-
mium whenever a policy is cancelled to
change its coverage or limits. Addition-
ally, § 1931.2 is amended so that it con-
forms with the new provisions of Part
1932. The Agency for the reasons
stated finds that notice and public
procedure thereon are impractical, un-
necessary, or contrary to the public in-
terest and has decided to publish the
amendments to §§ 1931.7 and 1931.2 as
a final regulation.

Several errors of a nonsubstantive
nature were discovered after publica-
tion of the proposed rule and are cor-
rected now. The amendment of
§ 1932.4 was set forth in the regulation
but was not discussed in the Preamble.
Paragraph (h) of § 19325 was labeled
incorrectly and should read
§ 1932.5(g).

All comments were considered care-
fully in the development of the final
rule, A discussion of the comments
and the action taken by the Depart-
ment is presented.

Discussion oF COMMENTS

It was suggested that changes in pro-
tective device requirements be made
applicable to applicants with -annual
gross receipts up to $500,000 rather
than those to $300,000. The purpose of
the amendment is to increase the af-
fordability of commercial crime insur-
ance for those whose relatively low
gross receipts have made compliance
with existing requirements difficult
and inordinately costly. Approximate-
ly three-fourths of the current com-
mercial insureds will benefit from
these regulations and the Department
believes that at the present time the
$300,000 limit adequately addresses
the issue of affordability. Therefore,
the suggestion was not adopted.

It was noted that, because applicants
for commercial burglary insurance
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now receive policies upon the basis of
a mandatory preinspection to deter-
mine compliance with protective
device requirements, there is no longer
a need for applicants to certify that
their premises meet the protective
device standards, Therefore, §1931.2,
paragraph (a)(2) has been deleted and
the remaining paragraphs renum-

bered. This change reflects previous,

program changes and makes the regu-
lations consistent both as to commer-
cial and residential crime insurance
policies.

It was noted that some existing com-
mercial insureds whose business has
prospered under the protection of the
Federal Crime Insurance Program are
from time to time compelled to move
{0 new premises in order to accommo-
date their supplies of merchandise or
to improve their facilities. It is neces-
sary for such insureds to be able to
make such moves without having their
insurance coverage Interrupted at
such critical times. It is not always
possible for the new premises to be in-
spected prior to the move, and, in any
event, there would not always be ade-
quate timeé for an insured to correct
deficiencies revealed in the inspection.
Therefore, there has been added to
the proposed regulation an additional
paragraph (h) at the end of §19832.5
which gives a newly moved insured 30
days from the date on which he is no-
tified of a protection device deficiency
to make the necessary changes to his
security devices, thus enabling him to
avoid an interruption in coverage.

Editorial changes have been made to
improve clarity, readability, and orga-
nization,

A Finding of Inapplicability respect-
ing the National Environmental Policy
Act of 1969 has been made in ae- cor-
dance with HUD Regulations pub-
lished at 38 FR 19182, 19186. A copy of
this Finding of Inapplicability is avail-
able for public inspection during regu-
La.r business hours at the following ad-

ress:

Rules Docket Clerk, Department of Hous-
ing and Urban DeVelopment, Room 5218,
451 Tth Street SW., Washington, D.C. 20410.

Nors: It is also certified that the economic
and inflationary impacts of this proposed
regulation have been carefully evaluated in
accordance with OMB Circular A-107.

Accordingly, Subchapter C of Chap-
ter X of Title 24 is amended as follows:

§1931.2 [Amended]

1. Present §1931.2 is amended to
delete paragraph (a)2) thereof and
paragraphs (a) (3), (4), and (5) are re-
numbered to read paragraphs (a) (2),
(3), and (4).

2. Present § 1931.7, paragraph (¢), is
amended to read as follows:

§1931.7 Cancellations, modifications, and
renewals of coverage.

(c) Changes in coverage and limits of
coverage may be made at any time
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upon the submission of a new applica-
tion with the applicable semiannual
premium. Return of premium on the
superseded canceled policy shall be on
a pro rata basis when such cancella-
tion is made for the purpose of chang-
ing address or coverage or limits of
coverage. Short-rate cancellation pro-
cedures shall be applicable to any
other cancellation during the term of
any policy.

* . - . .

3. Present §§1932.3a, 1932.3b, and
1932.3¢c are deleted and §19325 is
added to read as follows;

§§ 1932.3a, 1932.3b and 1932.3¢ [Deleted]

§1932.5 Inspection of Commercial Prem-
ises,

(a) All premises for which an appli-
cation for commercial crime insurance
against burglary losses is submitted
shall be inspected by the servicing
company to determine whether the
premises comply with the applicable
protective device requirements.

(b) Coverage under a commercial
crime insurance policy indemnifying
against burglary losses shall not com-
mence unless it is determined that the
premises sought to be insured comply
with all applicable protective device
requirements. Provided, That all com-
mercial premises whose exterior doors
and accessible openings are found
upon inspection to be protected by
central station supervised service
alarm systems or silent alarm systems
(as those systems are defined In para-
graphs (b) and (h) of §1932.1) shall
not be required to comply with the
provisions of paragraphs (¢) and (e) of
§ 1932.31 pertaining to the protection
of those exterior doors and accessible
openings by such devices as bars, grill-
work, and other physical barriers. The
benefit of this provision, therefore, ap-
plies also to commercial premises
which, because of their particularly
high risk inventories of merchandise,
continue to be required by paragraph
(f) (1) and (2) of §1932.31 to have ex-
terior doors and accessible openings
protected by specified types of alarm
systems, namely, supervised service
alarm systems for the highest risk in-
ventories and silent alarm systems for
less high risk inventories.

(c) All commercial premises with
annual gross receipts under $300,000
whose exterior doors and accessible
openings are found upon inspection to
be protected by local alarm systems
(as defined in paragraph (g) of
§1932.1) which are designed to signal
loudly at the premises, shall not be re-
quired to comply with the provisions
of paragraphs (c) and (e) of §1932.31
pertaining to the protection of those
accessible openings by such devices as
bars, grillwork, and other physical bar-
riers. The benefit of this provision ap-

plies also to commercial premises
whose high risk inventories are re-
ferred to in paragraph (f) (1) and (2)
of §1932.31 and such premises shall
not be required to be protected by su-
pervised service alarm systems and
silent alarm systems if the premises is
equipped with a local alarm system de-
signed to signal loudly at the premises.

(d) If upon any renewal of any
policy the Iinsured’'s statement of
annual gross receipts shows that the
annual gross receipts total $300,000 or
more the insured will be notified that
his premises must be brought into
complete compliance with all applica-
ble protective device requirements no
later than the expiration of that re-
newal term. Prior to the issuance of
any subsequent renewal policy, the
Administrator shall cause an inspec-
tion to be made, at a time agreed upon
with the insured, and no such subse-
quent renewal policy shall be issued
unless the insured is found to be in
compliance,

(e) The Administrator may in his
discretion waive one or more protec-
tive device requirements with respect
to any policy where he determines
that compliance would be inpractical
and would impose a cost not reason-
ably commensurate with the protec-
tion derived. However, in the event pf
any loss contributed to in whole or in
part by any such waiver, the Adminis-
trator may withdraw such waiver upon
mailing to the insured thirty days
written notice of withdrawal. Any loss
oceurring after thirty days from the
day of the mailing of said notice shall
not be paid unless the insured’s prem-
ises shall be in compliance with the
previously waived protective device re-
quirement at the time of such loss.
The Administrator may also in his dis-
cretion determine that the frequency
and/or severity of occurrences of 1058
experienced under any policy issued
under the provisions of paragraphs (b)
and (¢) of this section, requires that as
a condition of renewal of such policy,
the premises insured thereunder be
protected by one or more of the pro-
tective devices described in paragraphs
(a), (b), (e); (d), (e), and (£)(1), (N(2)
and (fX(3) of § 1932.31 ’

(f) If, during the course of adjusting
a claim submitted by an insured, 80
adjuster or other investigator discov
ers a protective device deficiency, not
previously discovered and noted by 20
investigator, with respect to a device,
described in any of paragraphs (a), (D)
(e), (d), (e), and (f) of §1932.31, which
the insured was required to have o
stalled as a condition of eligibility f0r
insurance coverage, the deficiency
shall be made known to the insured
who will be given thirty days after his
receipt of such written notice within
which to remedy the deficiency:
During that thirty-day period, bur;
glary losses covered by the terms 0
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the policy will be paid irrespective of
the deficiency. Burglary loses occur-
ring more than thirty days after the
date on which an insured is notified of
the deficiency will be paid only if it is
determined that the deficiency was
corrected prior to the loss. However,
no loss shall be payable at any time if
caused in whole or in part by a protec-
tive device deficiency with respect to
any device which the insured was re-
quired to have installed as a condition
of eligibility, and which device was
found to be present at the time of a
previous investigation, if the deficien-
¢y resulted from the inoperability, al-
teration, removal or disconnection of
said required protective device by or
with the knowledge of the insured,
subsequent to the previous inspection
of the premises.

(g) An insured who has knowledge of
an inoperability or other malfunction
of a protective device which the in-
sured was required to have installed as
a condition of eligibility for insurance
coverage shall imediately notify the
Administrator of such deficiency in
writing, or by use of the servicing com-
pany’s toll-free telephone number 800-
638-8780. If the insured complies with
such emergency protective measures
as the Administrator may specify fol-
lowing receipt of such notice, and if
the deficiency is corrected within the
Ume specified by the Administrator,
no loss of coverage will result during
the period of inoperability or malfunc-
10N,

(h) If, an insured cancels a commer-
cial policy because of a move to a new
Premises and applies for insurance at
the" new premises, there shall be a
mandatory inspection to determine
compliance with protective device re-
Quirements at the new location. How-
ever, protective device requirements
shall not be applicable to the new
Premises until 30 days after the in-
Sured's receipt of written notice of
€ither compliance or of a deficiency,
thus giving the fnsured time in which
10 remedy the deficiency. Burglary
losses occurring more than 30 days
after the date on which the insured re-
Ceived notice of a deficiency will be
paid only if it is determined that the
?:Sf;cxency was corrected prior to the

4. Section 1932.4 is revised to read as
follows:

§$1932.4 Inspection of Residential Prem-
ises Follov?ing Losses,

: (a) Each residential applicant apply-
N8 for Federal Crime Insurance shall
t responsible for meeting the protec-

Ve device requirements applicable to
ruL;' bremises. Any person who is doubt-
o as to whether the protective de-
tmfs existing on his premises at the
<5 € of application meet such require-
. ?ts should examine the descriptive

alerials and fllustrations available
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from the servicing company and direct
any specific questions to the servicing
company.

(b) In addition insurance agents and
brokers are expected to assist and
advise prospective insureds concerning
the protective device requirements for
residential premises. However, no
agent or broker shall be authorized to
approve or disapprove on behalf of the
insurer the adequacy of any required
protective devices, and any representa-
tion to the contrary is false and shall
be void.

(¢) Upon receiving any notice of loss
from an insured, the Administrator
shall cause an inspection of the in-
sured residential premises to be made
in the course of the adjustment of the
claim in order to determine whether
the premises meets the protective
device requirements of the program. If
1o inspection of the premises has pre-
viously been made and if the first such
inspection reveals that the insured
premises does not comply with the ap-
plicable protective device require-
ments, any first loss covered by the
terms of the insurance policy, involv-
ing robbery.or a burglary evidenced by
visible marks of forcible entry, will be
paid irrespective of any deficiencies in
the insured’s compliance with the pro-
tective device requirements. However,
the insured will be given thirty days
from the date on which he is notified
in writing of any deficiencies to cor-
rect such deficiencies. During that
thirty day period, robbery or burglary
losses covered by the terms of the in-
surance policy will continue to be paid
irrespective of any deficiencies in the
insured’s compliance with the protec-
tive device requirements. Losses occur-
ring more than thirty days after the
date on which the insured has been
notified in writing of the results of the
inspection will be paid only if it is de-
termined that a loss, covered by the
terms of the insurance policy, did not
result in whole or in part from a pro-
tective device deficiency of which the
insured was previously placed on writ-
ten notice.

(Sec. 7(d), 79 Stat. 670; (42 U.8.C. 3535(d));

sec. 1103, 82 Stat. 566, (12 U.S.C. 1749bbb-
17

Issued at Washington, D.C., January
5, 1978.

- JAY JAN1S,
Actling Secretary, Housing and
Urban Development.

[FR Doc, 78-2581 Filed 1-30-78; 8:45 am)
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[3810-70]
Title 32—National Defense

CHAPTER |—OFFICE OF THE SECRETARY OF
DEFENSE

SUBCHAPTER M—MISCELLANEOUS
[DOD Directive 4120.18]

PART 209—USE OF THE METRIC SYSTEM OF
MEASUREMENT

AGENCY: Office of the Secretary of
Defense,

ACTION: Final rule.

SUMMARY: This rule establishes De-
partment of Defense policies for the
use of the metric system of measure-
ment.

EFFECTIVE DATE: December 10,
1976.

FOR- FURTHER
CONTACT:

Mr. Donald Mitchell, Defense Mate
Specifications and Standards Office,
Under Secretary of Defense (Re-
search and Engineering), Cameron
Station, Alexandria, Va. 22314, tele-
phone 202-274-6337.

MAURICE W. ROCHE,
Director, Correspondence and
Directives, Washington Head-
quarters Services, Department
of Defense.
JANUARY 23, 1978,

Accordingly,‘ Part 209 reads as fol-
lows:

Sec.

§209.1
§209.2
§ 209.3

INFORMATION

Purpose.

Applicability.

Background and objectives.
§209.4 Policies:

§ 209.5 Responsibilities.

AvrHORITY.—This rule is issued under 15
U.S.C. 205a-k (Pub. L. 94-168).

§ 209.1 Purpose.

This Part establishes policies for the
use of the metric system of measure-
ment within the 'Department of De-
fense.

§209.2 Applicability.

The provisions of this Part apply to
the Office of the Secretary of Defense,
the Joint Chiefs of Staff, the Military
Departments, and Defense Agencies
(hereinafter referred to collectively as
“DoD Components”).

§209.3 Background and objectives,

(a) 15 U.S.C. 205a-k (Pub. L. 94-168),
establishes a national policy of coordi-
nating the increasing use of the metric
system in the United States. Many De-
fense-related industries have convert-
ed or are planning conversion from
U.S. customary inch-pound measure-
ment system to metric measurements.
The Department of Defense must be
able to accept such conversion with

um cost and disruption of oper-
ations,
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(b) Use of the metric system will
help foster standardization with our
allies and thus promote interchange-
ability and interoperability, facilitate
joint military production programs,
and simplify supply operations.

(c) Consideration of metric usage is
especially appropriate in the design of
new Department of Defense Materiel
where metric products are expected to
be in common use at the time of pro-
duction release.

(d) Generally, it is recognized that
industry will take the lead in the
changeover and the DOD Components
will keep pace by adopting commer-
cially available metric items wherever
le)cl:onomica.lly and technically practica-

€.

§ 2094 Policies.

(a) The Department of Defense will
consider the use of the metric system
in all of its activities consistent with
operational, economical, technical, and
safety requirements.

(b) The metric system will be consid-
ered for use in all new designs. When
it is deemed not to be in the best inter-
est of the DOD to provide metric
design, justification shall be provided.
Further, it will be considered in the
procurement of all supplies and serv-
ices. In general, the metric system will
be adopted for the following:

(1) Where there is a specific military
need such as for maiteriel to be used
jointly with NATO and other allied
nations.

(2) Military materiel which has po-
tential for significant foreign sales or
joint production programs.

(3) Areas where industry has made
significant progress in metric conver-
sion and production facilities are avail-
able.

(4) Areas where defense-industry
preparedness or defense production
readiness may be enhanced.

(5) Other areas which offer an eco-
nomic, operational, or other advantage
or when no disadvantage is incurred,

(¢) Physical and operational inter-
faces between metric items and U.S.
customary items will be designed to
assure that interchangeability and in-
teroperability will not be adversely af-
fected.

(d) Existing designs dimensioned in
U.S. customary units will be converted
to metric units only ii determined to
be necessary or advantageous. Unnec-
essary retrofit of existing systems with
new metric components will be avoided
where both the new metrjc and exist-
ing units are interchangeable and in-
teroperable. Normally, the system of
measurement in which an item is origi-
nally designed will be retained for the
life of the item.

(e) During the metric transition
phase hybrid metric and U.S. custom-
ary designs will be necessary and ac-
ceptable. Materiel components, parts,
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subassemblies, and semifabricated ma-
terials which are of commercial design
will be specified in metric units only
when economically available and tech-
nically adequate or when it is other-
wise specifically determined to be in
the best interest of the Department of
Defense. Bulk materials will be speci-
fied and accepted in metric units when
it is expedient or economic to do so.

(f) Defense Systems Acquisition
Review Council (DSARC) reviews and
associated  Decision Coordinating
Papers will address the use of metric
units of measurement or reasons for
their nonuse (DOD Instruction

5000.27).

(g) Technical reports, studies, and
position papers (except those pertain-
ing to items dimensioned in U.S. cus-
tomary units) will include metric units
of measurement in addition to or in
lieu of U.S. customary units. With re-
spect to existing contracts, this re-
guirement applies only if such docu-
mentation can be obtained without an
increase in contract costs.

(h) Programing and budgeting ac-
tions will include resources required to
support the DOD effort in converting
to the use of metric units., Use of the
metric system will be identified and
planned so that costs can be included
in the budget cycle on an orderly
basis.

(i) The International System of
Units (S1) will be the metric system
used by the DOD,

(i) Representatives of the Depart-
ment of Defense will participate in the
development of national and interna-
tional standards using the metric
system, to the extent indicated by
DOD interest. NATO and other inter-
national metric standards will be used
to the maximum practical extent.
However, if a U.S. Standard is estab-
lished with greater definition and re-
striction than a prevailing internation-
al standard, the U.S. Standard will
apply.

(k) Emphasis will be placed on keep-
ing pace with the conversion or devel-
opment of specifications, standards,
and other general purpose technical
data. When the item in guestion is a
military item without a commercial
counterpart, the Preparing Activity
will assume a leadership role in devel-
opment of the applicable metric docu-
ment as the need arises.

(1) When purchasing new equipment,
DOD Components are encouraged to
specify features which will allow direct
measurement in terms of SI uniis or
both SI and U.S. customary units. Use
of conversion kits is also encouraged.

(m) Training in metric practices and
usage will be provided to those person-

‘PFiled as part of original. Coples may be
obtained if needed from the U.S. Naval Pub-
lications and Forms Center, 5801 Tabor
Ave., Philadelphia, Pa. 19120 Attention:
Code 301.

ngl whose duties require such knowl-
edge.

(n) Use of dual dimensions (i.e., both
metric and U.S. customary dimen-
sions) on drawings will be avoided
unless it is determined in specific in-
stances that such usage will be benefi-
cial. However, the use of tables on the
document to translate dimensions
from one system of measurement (o
the other is acceptabie.

§209.5 Responsibilities.

(a) The Under Secretary of Defense
for Research and Engineering and the
Assistant Secretary of Defense (Man-
power, Reserve Affairs and Logistics),
will provide policy and any necessary
procedural guidance related to this
Part,

(b) The Military Departments and
Defense Agencies will appoint a
person or establish an office to coordi-
nate metric activities and provide
advice on metric conversion within the
DOD Component concerned.

[FR Doc, 78-2571 Filed 1-30-78 8:45 am]

[7910-01]
/ Title 32—National Defense

CHAPTER XIV—RENEGOTIATION BOARD

SUBCHAPTER B—RENEGOTIATION BOARD
REGULATIONS UNDER THE 1951 ACT

PART 1453—MANDATORY EXEMPTIONS FROM
RENEGOTIATICN

Renegotiobility of Foreign Military Scles
Controcts and Subcontracts

AGENCY: The Renegotiation Board.
ACTION: Final rule,

SUMMARY: The Renegotiation Board
is amending its regulations concerning
contracts that do not haye a direct 0T
immediate connection with the nation-
al defense to make it cleart contracts
awarded pursuant to the Foreign Mili-
tary Sales Act of 1968 (now the Arms
Export Control Act) are not exempl
from renegotiation. This amendment
is necessitated by reason of a change
in the interpretation of this section of
the Board's regulations. The amend-
ment also deletes a ‘“Note” to the same
section of the Board’s regulations col-
cerning the responsibility of the pro-
curing Departments to inform contrgC-
tors of the exempt status of contracis:
‘The “Note” is being deleted because it
is, with the publication of this reguld-
tion, obsolete,

EFFECTIVE DATE: Immediately.

FOR FURTHER INFORMATION
CONTACT:

Kelvin H. Dickinson, Assistant Gef;'
eral Counsel-Secretary, Renegot
ation Board, 2000 M Street NW.
Washington, D.C. 20446, 202-25%
8277.

SUPPLEMENTARY mFORMATIQNI;
Section 102(a) of the Renegotiati0
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Act of 1951, as amended (50 U.S.C.
App. 1212(a)) (the Act), provides that
all contracts with Departments named
in, or designated by the President
under, section 103(a) of the Act (60
U.S.C. App. 1213(a)), and related sub-
contracts, are subject to renegotiation.
Thus, all contracts with a named De-
partment, including those awarded
pursuant to the Arms Export Control
Act, or, prior to change of name, the
Foreign Military Sales Act of ;1968 (22
U.S.C. §§2751-2794), and related sub-
contracts are renegotiable unless spe-
cifically exempted in the Act or by the
Renegotiation Board pursuant to pro-
visions of the Act.

Section 106(a)6) of the Act (50
U.S.C. App. 1216(a)6)), which, in the
Board's opinion, affords the only pos-
sible basis for exemption of foreign
military sales contracts, exempts from
renegotiation any contract which the
Board determines does not have a
direct and immediate connection with
the national defense. This provision
also states that “The Board shall pre-
scribe regulations deslignating those
classes and types of contracts which
shall be exempt * * *.” Pursuant to
this statutory directive, the Board has
determined in § 1453.5Yb)3)(i) of its
regulations that coniracts with named
Departments are ex=mpl from renego-
tiation to the extent Lhat (1) they obli-
gate funds of an agency other than a

named Department, or (2) the con-
tracting Department is to be reim-
bursed by such agency or other
person. In § 1453 65(b 3 3)ii) the Board

has excluded from this exemption con-
tracts which obligate funds appropri-
ated under or to carry out the pur-
Poses of foreign ald programs for mili-
tary assistance

The exemption, 2 originally pro-
mulgated on March 25, 1852, did not
contain any limitation or exclusion.
However, after it was published, it was
bointed “out to the Board that the
class exemption would apply to mili-
tary assistance contracts authorized
under the Mutual Security Act since
the Department of Defense, in procur-
Ing military items for the Mutual Se-
curity Agency, would obligate funds
appropriated to the President and al-
located to the Department of Defense.
As a result, the regulation was amend-
ed on April 25, 1952 Lo specifically ex-
clude from the exemptlion those types

;’,f contracts, By adding the following
Imitation:

(i) Contracts which obligate funds appro-
;;;med under the Mutual Security Act of
aigl (65 Stat. 373) or under earlier foreign

Programs, insofar as such funds are obli-
gated for military assistance, are not

Xempt under this subparagraph (3).

.10 1960 this limitation was amended

ro‘: bring up to date the reference to

: eign aid programs [then] contained

N paragraph (b)(3)(l),”

datn 2 memorandum to the Board
ed May 26, 1960 recommending the
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language contained in the present sub-
division (ii), the General Counsel
noted that:

Funds appropriated to carry out the provi-
sions of Mutual Security legislation, insofar
as they are allocated to military rather than
economic assistance, are expressly charac-
terized in the appropriation statutes as re-
lating to our own national defense as well as
that of the beneficiary countries, According-
ly, contracts entered into pursuant to any
such program may not be said to have no
direct and immediate connection with the
natiocnal defense. It follows that such con-
tracts, when entered into by a named De-
partment, should be excepted from the ex-
emption referred to above.

Prior to early 1976, when the Board
changed its policy, culminating in its
adoption of Interpretation No. 80 on
September 1, 1976, the Board had con-
sistently excluded from this exemp-
tion contracts which obligated mili-
tary assistance funds, Further, prior to
the issuance of Interpretation No. 80,
the Board had expressly held that
contracts awarded under the Foreign
Military Sales Act of 1868 (now the
Arms Export Control Act), were ex-
cluded from the exemption by
§ 1453.5(b)X(3)(ii) and therefore were
subject to renegotiation. On June 20,
1977, the Board rescinded Interpreta-
tion No. 80 (42 F.R. 32339, June 24,
1977), and as soon as practicable there-
after, published for comments a pro-
posed amendment to §1453.5(b) (2)
and (b)(3) of its regulations (42 FR
37424, July 21, 1977). Thus, contrary
to the position taken by some com-
menters, the Board had not always
held foreign military sales contracts to
be exempt from renegotiation. Actual-
ly, such a formal position prevailed
only during the period September 1,
1976 to June 21, 1977 when Interpreta-
tion No. 80 was in effect, and with the
adoption and publishing of the amend-
ed regulation, the Board is merely re-
verting to the position consistently
held in the past.

The basis for the amended regula-
tion is clear. The Act provides that all
contracts with Departments named in
the Act and related subcontracts are
subject to renegotiation unless other-
wise exempt, and the Board believes
there is not basis under the Act for
exempting foreign military sales con-
tracts or subcontracts, either individ-
ually or as a class of contracts. With
reference to the policy objectives of
the Arms Export Control Act (former-
ly the Foreign Military Sales Act of
1968) it is stated in pertinent part, as
follows:

The Congress recognizes, however, that
the United States and other * * * countries
continue to have valid requlirements for ef-
fective and mutually benesicial defense rela-
tionships in order to maintain * * * interna-
tional peace and securily * * *. The need for
international defense cooperalion among
the United States and those friendly coun-
tries [allies] is especially important * * *.
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Accordingly, it remains the policy of the
United States to facililate the common de-
Jense by entering into international arrange-
ments with friendly countries * * * lo
achieve specific national defense require-
ments and objectives of mulual concern.
(Emphasis supplied.) (22 U.S.C. 2751)

Further, no foreign military sales agree-
ments can be made unless: (1) the Presi-
dent finds that the furnishing of defense ar-
ticles and defense services to such country *
* * will strenghten the security of the
United States and promote world peace
¢ ® " (22U.8.C. 2753.)

The Board further notes that the
standard form of contract (with the
usual contractual liabilities running to
the parties) is employed in procuring
items for resale to foreign countries.
Such contracts when made by the De-
partment of Defense are entered into
by Procurement Contracting Officers
acting under authority delegated to
them by the Secretary of Defense,
with the aid of the full range of de-
partmental services available to the
PCO. The executed contracts are ad-
ministered by the Administrative Con-
tracting Officer organizations, includ-
ing use of the full range of depart-
mental services available to ACO’s. Fi-
nally, such contracts are subject to
price analysis by the Defense Contract
Audit Agency prior to their execution
and to the full range of audit and rec-
ommendations by DCAA after the
contracts have been entered into.
Thus, the negotiation, administration,
and audit of these contracts is in all
essential respects indistinguishable
from the negotiation, administration
and audit of contracts made by the
Department of Defense for supplies
and services for its own use. Since for-
eign military sales procurement is an
essential part of defense contracting,
it is thus among the procurement ac-
tivities that the Congress intended the
Board to review. Accordingly, the
Board does not agree with some com-
ments that the method of contracting
is irrelevant to the issue.

Under the circumstances, there is no
basis for a Board determination that
foreign military sales contracts “[do]
not have a direct and immediate con-
nection with the national defense" a
prerequisite for the exemption under
section 106(a)(6) of the Act (50 U.S.C.
App. 1216(a)86)). Consequently, there
are no significant differences between
the final rule being published herein
and the proposed rule published for
comment in the July 21, 1977 FPEDERAL
REGISTER (42 FR 37424).

Di1scussION oF MAJOR COMMENTS

The Board appreciates the interest
shown by the large number of contrac-
tors, firms, associations, Government
agencies, and individuals who com-
mented on the proposed amendment,
and all comments, including many
that were received after the August
29, 1977 closing date, were carefully
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considered by the Board in adopting
and publishing this final rule.

Approximately two-thirds of the
comments were brief telegraphic com-
munications, substantially identical in
form, opposing the amendment on the
ground that the General Accounting
Office had ruled that “it had no juris-
diction over bid protests on foreign
military sales because appropriated
funds are not involved.” The Comp-
troller General's Decisions, apparently
referred to by these commenters and
cited and discussed in more detail by
several others (e.g., Consolidated
Diesel Electric Co., B-177450, January
6, 1977, 77-1 CPD 1T, Verne Corp.,
Comp. Gen. Dec. B-188332, June 2,
1977, and others) invelved instances
where the Comptroller General either
denied or declined jurisdiction essen-
tially because the foreign purchaser
either borrowed funds from the
United States, agreed to reimburse the
United States, or there was only “inci-
dental or temporary” use of appropri-
ated funds. While the Comptroller
General may consider that, under 42
Stat. 24, 31 U.S.C. 71, he has no juris-
diction to handle bid protests on for-
eign military sales contract awards,
the Board's statutory authority to re-
negotiate foreign military sales con-
tracts with a named Department is
clearly provided in the Act and is dis-
tinguishable from the Comptroller
General's opinion of his bid protest ju-
risdiction.

Somewhat along the same line, sev-
eral commenters argued that the pre-
amble to the Act, Section 101 Declara-
tion of Policy (50 U.S.C. App. 1211)
prescribed the extent of the Board's
authority, namely the renegotiation of
national defense contracts financed by
United States appropriated funds.
Since the United States tax payer is
not out-of-pocket on foreign military
sales contracts, some commenters
argued, the Board has no jurisdiction.
In this connection, they cited the
“pay-in-advance’” requirements where
no appropriated funds are involved, or
reimbursement by the foreign pur-
chaser in 120 days, or up to 12 years in
credit sales, together with the “de-
pendable undertaking” en the part of
the foreign purchaser to make the
United States Government “whole""—
the recovery of its “full costs,”” plus a
percentage administration fee. The
Tax Court decision in W. Tip Davis
Co. v. Patterson (12 T.C. 335, 339-40
(1949) was cited for the principle that
only contracts utilizing appropriated
funds are subject to renegotiation. W.
Tip Davis was a renegotiation proceed-
ing under the 1942 Act wherein the
court held that direct sales to Army
Post Exchanges which “buy with their
own funds’ and “belong to the share-
holding units” were not subject to re-
negotiation. Although the court said
that “[tlhis matter of the source and
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ownership of funds used to purchase
the goods is vital in renegotiation,” it
also stated that “the statutes provid-
ing for renegotiation were not intend-
ed to prevent excessive profits from
contracts on which the Government
was not obligated.” Certain com-
menters also pointed out that the 1942
Act renegotiating authority had ex-
cluded from renegotiation post ex-
change-type contracts, invelving non-
appropriated funds, both contracts
direct with the exchanges and those
on their behalf by the Quartermaster
General (J.R.M. 332.5 and 6); and that
the Board in §1453.5(b)(17), had
exempted such contracts “with organi-
zations using nonappropriated funds.”
However, the Board notes that § 332.6
of the 1943 Act Regulations, contrary
te regulations under the 1942 Act, ex-
cluded from renegotiation direct sales
to post exchanges and similar organi-
zations, but held that contracts with
the Quartermaster Corps or a similar
unit of a named Department, were
subject to renegotiation even though
articles purchased were assigned or
resold to a post exchange (R.R.
§ 332.6). Under the 1951 Act, the Board
has consistently held that sales to
military exchanges and similar organi-
zations are subject to renegotiation,
but they have been exempted under
§ 1453.5(b)(17). The point that distin-
guishes W. Tip Davis and the other
examples from the foreign military
sales situation, is that the latter con-
tracts are with named Departments,
fully obligate the United States, and
are subject to renegotiation, unless
otherwise exempt under the Act. The
Board believes that the latter state-
ment properly describes the Board's
jurisdiction and that the statements in
the preamble of the Act about the
Congress having made available “ex-
tensive funds, by appropriation, or
otherwise’” are entirely consistent with
this interpretation.

Even if the source of funds were rel-
evant to the scope of the Board’s juris-
diction, the Board notes that the Arms
Export Control Act authorizes the use
of any appropriated funds, albeit sub-
ject to reimbursement, including funds
necessary to cover credit sales up to 12
years, or 20 years in the case of one
country. There is always the possibil-
ity of default, dilatory payments (for
which the procuring Department is
authorized to charge interest), as well
as, payments within 120 days after de-
livery for cash sales and other wide-
spread actual or contingent involve-
ment of appropriated monies.

Some of the commenters contended
that foreign military sales contracts
are not “contracts” with “Depart-
ments” named in section 103(a) of the
Act (50 U.S.C. App. 1213(a)), because
the United States is acting as an inter-
mediary or an agent on behalf of the
foreign government, as a disclosed

principal, in procuring items under the
Arms Export Control Act (formerly
the Foreign Military Sales Act of
1968). One commenter went so far as
to say that if it were strictly a com-
mercial transaction, the Board’s inter-
ference in the principal-agency rela-
tionship would be considered fraud. In
response, the offer and acceptance
(DD Form 1513) between the United
States and the foreign country does
not contain the elements necessary to
establish an agency relationship, but
rather is a two-country contract where
the United States agrees to sell certain
items from stock or to contract inde-
pendently with a defense contractor
for the items desired and then to resell
them to the foreign purchaser. The
United States obtains title and as-
sumes liability on the contract, subject
only to an independent reimbursement
of total costs.

Further, on the question of Congres-
sional intent which was a subject
treated by some commenters, an ex-
amination of the legislative history of
the 1951 Act reveals that the intended
scope of renegotiation was broad
enough to encompass the foreign mili-
tary ‘sales program established by the
later enacted Foreign Military Sales
Act of 1968 and the Arms Export Con-
trol Act (1976 amendment).

The Declaration of Policy of the Act
(section 101, 50 U.S.C. App. 1211),
speaks of Congress having “made
available for the execution of the na-
tional defense program extensive
funds, by appropriation and otherwise
.. .” and speaks also of the “elimina-
tion of excessive profits from contracts
made with the United States, and
from related subcontracts, in the
course of [the national defensel pro-
gram.” Section 101 was introducted by
Representative Daughton, Chairman
of the House Ways and Means Com-
mittee as part of H.R. 1724. The term
“contracts made with the United
States” is further defined in section
102¢a) of the Act as “all contracts with
the Departments specifically named in
section 103(a). . . ."” During the course
of consideration of the 1951 Act, this
last guoted language became a sourcé
of contention. Senator McClellan of-
fered an amendment which would
have changed the language of section
102(a) to read:

(a) In General—The provisions of this
title shall be applicable to all contracts (1)
having a direct and immediate connection
with the national defense, with the Deparl-
ments specifically named in section 103(2)
« . . and (2) to all contracts, having a direct
and immediste connection with the national
defense, with the Departments designated
by the President under section 103(a). Cons-
Rec. 1381 (daily ed. Feb, 19, 1951).

This language became part of the
Senate version of the bill. However, it
was eliminated in conference. At the
same time, the conferees formulated
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the language which forms the basis
for the present section 106(a)(6) ex-
emption. The specific rationale for
resting the ultimate determination in
" the Board was the difficulty of fram-
ing the statutory standard. Cong. Rec.
2323 (daily ed. March 12, 1951); H.R.
Rep. No. 353, 82d Cong., 1st Sess. 6
and 11 (1951). The statement of the
House Managers is particularly illumi-
nating in the narrowness of the ex-
emption as envisioned by Congress.
H.R. Rep. No. 213, 82d Cong., 1st Sess.
6 and 11 (1951). “In administering this
exemption, the Board’s determina-
tions are not to be circumscribed by a
narrow definition of the words ‘direct’
and ‘immediate.” The Board is not to
determine that a contract does not
have direct and immediate connection
with the national defense if the pur-
pose of the contract is essential to the
national defense, or is clearly connect-
ed with the national defense, irrespec-
tive of the fact that there may appear
to be intervening mediums between
the purposes of the contract and the
ultimate national defense.”

The Board believes this legislative
history is wholly consistent with its
conclusion that foreign military sales
contracts cannot be said to have no
direct and immediate connection with
the national defense.

The 1951 Act, unlike the predecessor
renegotiation statutes, was ‘not an
amendment to an appropriations mea-
sure, but an act creating an indepen-
dent agency with an apparently broad-
er authority to remove “excessive
profits from contracts made with the
United States, and from related sub-
contracts, in the course of [the nation-
al defense] program....” (Section
101 of the Act, 50 U.S.C. App. 1211.)
The nature of the foreign military
sales program and its involvement
with, and impact on, the whole De-
bpartment of Defense procurement
System, and the actual use of appropri-
ated funds (temporarily at least), is
manifest in the Comptroller General’s
August 19, 1977 audit report (Digest of
Opinion, B-165731), wherein it was
found that the Department of Defense
may be undercharging foreign pur-
chasers upwards of $71 million a year,
Or more, in accessorial and transporta-
tion costs. The Comptroller General
reported to Congress that foreign mili-
tary sales have increased from $952
million in 1970 to $8.7 billion in 1978,
and that about 50 percent of the
Army's procurement activities were
for the support of foreign sales.

Apparently, the boom in U.S. foreign
military sales began in 1973, at which
lime, “sales” were reported at about
$10 billion a year or more for 1974 and
1975, but these referred to contracts to
Ismrchase. not deliveries. The United

tates, as of November 1975, reported
Cumulative foreign military sales
orders totaling $44 billion, with cumu-
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lative deliveries in the amount of $19.6
billion (including $9.5 billion orders
and $3.4 billion deliveries in 1875).
(Foreign Military Sales and Military
Assistance Facts, DOD, Nov. 1975, p.
8.) Thus, more than likely, actual de-
liveries under these orders will be oc-
curring in the early and mid 1980's.
The Board does not believe, as has
been suggested by one commenter,
that the Board’s fiscal year review of
foréign military sales, costs and profits
of a particular defense contractor,
along with the contractor’s other re-
negotiable business, will interfere with
the administration of foreign military
sales contracts. It was also pointed out
by this commenter that if FMS con-
tracts are subjected to renegotiation,
it will delay the DOD'’s computation of
the final total costs (to the Govern-
ment) of a particular contract and de-
termination of the amount of refund
to the foreign customer, until renego-
tiation proceedings (at the Board and
in the courts) is completed, whereas
the refund can now be determined
when final delivery is made. Although
the Board does not believe any sub-
stantial additional expense will be in-
curred by the Government in renego-
tiating the foreign military sales con-
tract portion of a contractor’s busi-
ness, it is doubtful the Government
would seriously consider charging the
foreign purchaser with renegotiation
costs any more than it would charge
for the Department of Labor's admin-
istration of the various labor statutes
made applicable to the contracts. If
completion of renegotiation becomes a
problem, suitable arrangements could
be worked out as in the case of price
redetermination contracts, unsettled
at the Departmental level, at the time
renegotiation is being completed.

The same commenter, as well as cer-
tain other commenters, objected to
the proposed amendment because, if
the Board determined excessive prof-
its in a case involving receipts under a
foreign military sales contract, any
amount of excessive profits recovered
from the contractor, after income tax
credits, is required, under section
105(b)(7) of the Act, to be covered into
the U.S. Treasury as miscellaneous re-
ceipts. It was contended that such
refund, if any, should go to the foreign
purchaser, and that there is no exis-
tent legal authority to refund such ex-
cessive profits to the foreign purchas-
er, Another commenter also contended
that, if the excessive profits were to be
refunded to the foreign government,
the gross amount should be refunded,
rather than the net after Federal
income tax credits under §1481 of the
Internal Revenue Code of 1954, as in
the case of a refund by the contractor
to the United States. Yet, the contrac-
tor would be entitled to the tax credit
which would be a detrimental loss of
tax revenues. The Board recognizes
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this problem, but considers that it has
a statutery responsibility to renegoti-
ate FMS contracts. Further, since the
Government agrees in DOD Form
1513 to make such contracts subject to
all the ASPR'’s, it should afford the
foreign government the protection of
renegotiation so that U.S. defense con-
tractors would not be realizing exces-
sive profits in such transactions.

Moreover, most of those who com-
mented on this point szeemed to
assume that a foreign military sales
contract could be isolated from a con-
tractor’'s defense contracting business
in a particular year. This is presum-
ably why these persons commented on
the pro's and con's of refunding to the
ultimate purchaser the excessive prof-
its which they deemed would arise
from a particular FMS contract. To
the contrary, the Board’s experience
indicates that FMS contracts are typi-
cally performed by companies which
are simultaneously performing a great
number of other renegotiable con-
tracts and subcontracts for products
or services. It might well be said that
the excessive profits arose out of the
entire complex of renegotiable busi-
ness, and not out of any particular
contract.

Additionally, the Board notes that
the excessive profits realized by a con-
tractor in any particular year are not
refunded to the United States depart-
ments or agencies which made the
contracts being performed in that
vear. Instead, the excessive profits are
paid into the miscellaneous receipts of
the Treasury, where they are of course
not available to be restored to the ap-
propriations which gave rise to them.

If it had been the intent of the Con-
gress in passing and amending the Act,
to restore amounts paid as excessive
profits to the purchasers under con-
tracts where the excessive profits
arose, the Act would have contained
different provisions than it now does,
respecting both fiscal year renegoti-
ation and also the treatment of recov-
eries,

As stated above, this final regulation
is being made effective immediately.
Thus, in accordance with §§1451.1 and
1451.2 of the Board's regulations, it
will 2pply to all fiscal years of contrac-
tors and subcontractors pending
before the Renegotiation Board or a
Regicnal Renegotiation Board; and to
all fiscal years of contractors and sub-
contractors for which renegotiation
filings are due but have not been sub-
mitted to the Renegotiation Board.
However, as provided in §1451.2 of the
Board's regulations, the adoption and
promulgation of this amended regula-
tion will not affect the validity of any
formal action heretofore taken by the
Renegotiation Board determining that
a specific foreign military sales con-
tract or subcontract is exempt from re-
negotiation in accordance with prior
regulations.
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Some commenters argued against
making the regulation effective with
respect to all filings not yet finally
acted upon because: (1) It would dis-
criminate against contractors who had
been cleared and against those who
would have to refile; (2) the Board had
always held foreign military sales con-
tracts to be exempt (a contention that
is contrary to the fact); and (3) that
the Board lacked the authority to pro-
mulgate a ‘“retroactive” regulation.
One commenter contended it would be
discriminatory and a violation of
§1451.2 of the Board’s regulations to
make the amended regulation retroac-
tive, and “illegal” to make it prospec-
tive. Others contended that since the
Act “expired” on September 30, 1976,
the Board no longer had the authority
to promulgate rules and regulations,
or, considering the status of pending
legislation affecting the Board, the
Board should not make any substan-
tive rule changes. It was suggested
that the Board was seeking to enlarge
fts jurisdiction at a time when the
future of renegotiation is in guestion.

Although the “termination date" of
renegotiation coverage in section
102(c)(1) of the Act (50 U.S.C. App.
1212(¢)(1)) expired on September 30,
1976 and has not yet been extended,
and the Board's authority to renegoti-
ate presently extends only to receipts
or accruals under renegotiable con-
tracts and subcontracts attributable to
performance prior to October 1, 1976,
the Board's authority and responsibil-
ity under all other sections of the Act,
including its authority to make rules
and regulations under section 109 of
the Act (50 U.S.C. App. 1219)), remain
fully intact. Full authority also exists
to provide retroactive effect to its reg-
ulations with respect to all open cases
or unfiled renegotiation reports. (See
§1451.2 of the board's regulations.)
The Supreme Court upheld the retro-
active effect of renegotiation of war
contracts entered into before the en-
actment of a predecessor Renegoti-
ation Act. (Lichler v. United States,
334 U.S. 742, 789 (1948).) As stated
above, except for the period from
early 1976 to June 21, 1977, when the
Interpretation No. 80 policy change
was in effect, the Board, from the in-
ception of the Act, had held foreign
military assistance contracts to be sub-
ject to renegotiation and had also held
foreign military sales contracts to be
renegotiable. Further, it cannot make
the finding that formed the basis of
Interpretation No. 80. Consequently, it
has made this amended regulation
apply to all open and unfiled cases
where no previous formal Board
action has been taken. This is a prac-
tice consistently followed since the in-
ception of the Act. Although addition-
al information will be required in most
cases, the board does not believe that
any refilings will be necessary. Con-
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tractors will merely have to identify
the sales, costs and profits relating to
foreign military sales contracts ap-
pearing in the filing for each fiscal
year so that the Board can incorporate
such figures in the renegotiable busi-
ness portion of the filings. Since de-
tailed records are required under for-
eign military sales contracts, this
should pose no undue burden or ex-
pense.

Finally, several contractors contend-
ed that the board was obligated, under
Executive Order 11949 and OMB Cir-
cular A-107, to file an economic
impact statement at the time of the
Notice of Proposed Rulemaking. The
Board believes that no such statement
was necessary in this instance, and its

certification to that ef{ect, was pub- -

lished with the proposed rule in full
compliance wilth the Executive Order.

In view of the numerous and de-
tailed comments submitted by individ-
uals, firms and associations—represen-
tative of a major portion of industry
affected by renegotiation, and the ad-
ditional billions of dollars annually
that will be subjected to renegotiation
under this final regulation, the Board
felt that this detailed response was ap-
propriate.

In consideration of the foregoing,
Chapter XIV of 32 CFR is amended as
set forth below.

Dated: January 26, 1978.

GoopwWIN CHASE,
Chairman.

This part is amended in the follow-
ing respects:

1. 32 CFR 1453.5(b)(3)ii) is revised
to read as follows:

§1453.5 Contracts that do not have a
direct and immediate connection with
the national defense.

(b) . "

(3)* =

(ii) Contracts which obligate funds
appropriated under or to carry out the
purposes of foreign aid programs, inso-
far as such funds are obligated for
military assistance, and - contracts
awarded pursuant to the Foreign Mili-
tary Sales Act of 1968, or by name
change in 1976, the Arms Export Con-
trol Act (22 U.S.C. §§2751-2794), are
not exempt under paragraph (b)3) of
this section.

2. The “Note” to 382
1453.5(b)(2) and (b)(3) is deleted.

(Sec. 109, 65 Stat. 22; 50 U.S.C, App. Sec.
1219.)

[FR Doc. 78-2631 Filed 1-26-78; 3:45 pm)

CFR

[3510-16]

Title 37—Patents, Trademarks and Copyrights

CHAPTER |—PATENT AND TRADEMARK
OFFICE, DEPARTMENT OF COMMERCE

PART 1—RULES OF PRACTICE IN PATENT
CASES

Rule Promulgation Relating to Multiple
Dependent Cloims and Drawing Requirements

AGENCY: Patent and Trademark
Cffice, Commerce.

ACTION: Final rule.

SUMMARY: This notice adopts rule
changes which permit the use of mul-
tiple dependent claims and prescribe
when, and in what circumstances,
drawings or additional drawineed to be
furnished. These rule changes are nec-
essary because of amendments to sec-
tions 41, 112 and 113, Title 35 United
States Code, which become effective
on January 24, 1978. The rule changes
are intended to carry into effect the
changes made by the amendments to
the noted sections.

DATES: Effective date, January 24,
1978. The amended rules apply to ap-
plications filed on and after the effec-
tive date, even though such applica-
tions may be entitled to the benefit of
an earlier filing date.

FOR FURTHER INFORMATION
CONTACT: Mr. Louis O. Maassel by
telephone at 703-557-3070, or by mail
marked to his attention and addressed
to the Commissioner of Patents and
Trademarks, Washington, D.C. 20231.

SUPPLEMENTARY INFORMATION:
This notice changes several rules to
conform with 35 U.S.C. sections 41,
112 and 113 as amended by Pub. L.
94—131, effective January 24, 1978,
the date of entry into force of the
Patent Cooperation Treaty. Notice
was given on January 12, 1977 in the
FEDERAL REGISTER (42 FR 2632-2644)
and on February 8, 1977 in the Officisl
Gazette (955 O.G. 350-363) of a pro-
posal to amend Title 37 of the Code of
Federal Regulations due to the entry
into force of the Patent Cooperation
Treaty and Pub. L. 94-131 (94th Con-
gress; 89 Stat. 658). Interested persons
were invited to comment on the pro-
posal on or before May 26, 19717, on
which date a public hearing was held.
The time for submitting written com-
ments was extended until August 31,
1977 by a notice published on June 23,
1977 in the FEDERAL REGISTER (42 FR
31812) and on July 12, 1977 in the Of-
ficial Gazette (960 O.G. 8). Comments
relevant to the rule changes being pro-
mulgated were submitted by only w0
persons. These comments have been
substantially adopted. A transcript of
the hearing, the letters and written
statements received, and a summary
and analysis of the comments aré
available for public inspection In
Room 11E10 of Crystal Plaza Building
3, 2021 Jefferson Davis Highway, A
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lington, Va. These changes provide for
the filing of multiple dependent claims
and for later submission of drawings in
applications where such drawings are
not necessary for the understanding of
the subject matter sought to be pat-
ented. This rule change promulgation
is directed to only those portions of
the proposed rule changes relating to
§§ 1.75, 181 and 1.83 which are re-
quired on January 24, 1978, due to the
coming into force of Pub. L. 94-131,
The other proposed rules relating to
implementation of the Patent Cooper-
ation Treaty will be promulgated later.

Good cause is found for the publica-
tion of this notice less than 30 days
before the effective date of these
rules, since it would be in the public
interest for the amended rules to take
effect on the same date as the statute.

Paragraph (c¢) of § 1.75 differs from
the proposal in that two additional
sentences have been added indicating
how fees will be calculated for multi-
ple dependent claims and claims de-
pending therefrom, No comments were
received concerning this rule as origi-
nally proposed.

Paragraph (c) of § 1.81 has been rew-
ritten to adopt a revision suggested by
one of the two persons who submitted
comments. Paragraph (d) is a quote
from revised 35 U.S.C. 113 and is
added to include the restrictions relat-
ing to additional drawings.

The proposed amendments to para-
graphs (a)"and (b) of §1.83 were op-
posed by both persons who comment-
ed and they have not been adopted,
but a new paragraph (¢) is added in
view of those comments.

Accordingly, 37 CFR Part 1 is
amended as follows:

1. By amending §1.75 by revising
paragraph (¢) and adding paragraphs
(f) and (g) to read as follows:

§1.75 Claims(s)

(c) One or more claims may be pre-
sented in dependent form, referring
back to and further limiting another
¢laim or claims in the same applica-
ton. Any dependent claim which
rffers to more than one other claim
(“multiple dependent eclaim”) shall
refer to such other claims in the alter-
Nalive only. A multiple dependent
claim shall not serve as a basis for any
other multiple dependent claim. For
fee caleulation purposes, a multiple
dependent claim will be considered to
be that number of claims to which
direct reference is made therein. For
fee calculation purposes, also, any
claim depending from a multiple de-
?gndent claim will be considered to be
8 al number of claims to which direct
eference is made in that multiple de-
?g:xdem claim. Claims in dependent
A m shall be construed to include all

e limitations of the claim incorpo-
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rated by reference into the dependent
claim. A multiple dependent claim
shall be construed to incorporate by
reference all the limitations of each of
the particular claims in relation to
which it is being considered.

- - L - -

(f) If there are several claims, they
shall be numbered consecutively in
Arabic numerals.

(g) All dependent claims should be
grouped together with the claim or
claims to which they refer to the
extent possible.

2. By revising § 1.81 to read as fol-
lows:

§1.81 Drawings required.

(a) The applicant for a patent is re-
quired to furnish a drawing of his in-
vention where necessary for the un-
derstanding of the subject matter
sought to be patented; this drawing
must be filed with the application.

(b) Drawings may include illustra-
tions which facilitate an understand-
ing of the invention (for example, flow
sheets in cases of processes, and dia-
grammatic views).

(c) Whenever the nature of the sub-
ject matter sought to be patented
admits of illustration by a drawing
without its being necessary for the un-
derstanding of the subject matter and
the applicant has not furnished such a
drawing, the examiner will require its
submission within a time period of not
less than two months from the date of
the sending of a notice thereof.

(d) Drawings submitted after the
filing date of the application may not
be used to overcome any insufficiency
of the specification due to lack of an
enabling disclosure or otherwise inad-
equate disclosure therein, or to supple-
ment the original disclosure thereof
for the purpose of interpretation of
the scope of any claim.

3. By adding a new paragraph (c) to
§ 1.83 to read as follows:

§1.83 Content of drawing.

(c) Where the drawings do not
comply with the requirements of para-
graphs (a) and (b) of this section, the
examiner shall require such additional
illustration within a time period of not
less than two months from the date of
the sending of a notice thereof, Such
corrections are subject to the require-
ments of section 1.81(d).

Nore.—The Patent and Trademark Office
has determined that this document does not
contain a major proposal requiring prepara-
tion of an Economic Impact Statement
under Executive Orders 11821 and 11949
and OMB Circular A-107.
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Dated: January 12, 1978.

LUTRELLE F. PARKER,
Acting Commissionerof
Patents and Trademarks.
Approved:

JORDAN J. BARUCH,
Assistant Secretary for
Science and Technology.

[FR Doc. 78-2607 Filed 1-30-78; 8:45 am]

[6560-01]
Title 40—Protection of Environment

CHAPTER |—ENVIRONMENTAL PROTECTION
AGENCY

SUBCHAPTER C—AIR PROGRAMS

PART 52—APPROVAL AND PROMULGATION
OF IMPLEMENTATION PLANS

Revision fo the Virgin Islands Implementation
Plan

AGENCY: Evnvironmental Protection
Agency.

ACTION: Final rule.

SUMMARY: This notice announces
that the Environmental Protection
Agency is approving a revision to the
Virgin Islands Implementation Plan.
This approval action has the effect of
allowingelaxation of the sulfur-in-fuel-
oil limitation applicable to the Virgin
Islands Water and Power Authority’s
Christiansted Power Plant on the
island of St. Croix. Prior to this action,
this facility was limited under the Im-
plementation Plan to the use of oil
with a sulfur content of 0.5 percent, by
weight. This relaxation will permit the
use of oil with a sulfur content of 1.5
percent, by weight. Receipt of a revi-
sion request from the Virgin Islands
was announced in the FEDERAL REGIS-
TER on November 9, 1977, at 42 FR
58415, where a full description of the
proposed revision is contained.

EFFECTIVE DATE: January 31, 1978.

FOR FURTHER INFORMATION
CONTACT:

William S. Baker, Chief, Air Pro-
grams Branch, U.S. Environmental
Protection Agency, Region II Office,
26 Federal Plaza, New York, N.Y.
10007, 212-264-2517.

SUPPLEMENTAL INFORMATION:
On January 19, 1976, the Virgin Is-
lands adopted a revision to 12 V.I.R. &
R. 9:204-26, an air pollution control
regulation dealing with “Sulfur Com-
pounds Emission Control.” This re-
vised regulation was submitted to the
Environmental Protection Agency
(EPA) for approval as a part of the
Virgin Islands Implementation Plan
(SIP) on January 21, 1976, In a series
of actions appearing in the FEDERAL
REecisTer, EPA approved the revised
regulation with the exception of a part
concerning a revision to the sulfur
content of oil allowable for use on the
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island of St. Croix. On August 29,
1977, the Virgin Islands again submit-
ted the revised regulation with a re-
quest that it be approved only to the
extent as it applies to one source on
St. Croix. Approval of this proposal
therefore has the effect of relaxing
the allowable sulfur-in-fuel-oil limita-
tion for the Virgin Islands Water and
Power Authority's Christiansted
Power Plant from 0.5 percent to a
maximum of 1.5 percent, by weight.
The sulfur-in-fuel-oil limitation for
other sources on St. Croix remains at
0.5 percent.

The revision request was submitted
in accordance with all applicable EPA
requirements under 40 CFR Part 51,
including public hearings which were
held on June 21, 24, and 25, 1974. The
proposed revision to the SIiP was an-
nounced in the FEDERAL REGISTER on
November 9, 1977 (42 FR 58415),
where a detailed description of the re-
vision was provided. In this announce-
ment EPA advised the public that
comments would be accepted as to
whether the proposed revision to the
Virgin Islands Implementation Plan
should be approved or disapproved. No
comments were received.

EPA has reviewed the Virgin Islands
control strategy demonstration and is
in agreement with its conclusion that,
if implemented, the proposed plan re-
vision would not be expected to cause
or exacerbate contraventions of any
national ambient air quality standard
on St. Croix. Thus, EPA approves this
revision to the Virgin Islands Imple-
mentation Plan, In addition, this
action is effective immediately because
it imposes no hardship on the affected
source, and no purpose is served by de-
laying the effective date,

Dated: January 26, 1978.

Dovucras M. COSTLE,
Administrator, Environmental
Proleclion Agency.

Part 52 of Chapter I, Title 40 Code
of Federal Regulations is amended as
follows:

Subpart CCC—Virgin Islonds

1. In §52.2770, paragraph (e¢) is
amended by adding new subparagraph
(9) as follows:

§ 52.2770 Identification of plan.

(¢c) The plan revisions listed below
were submitted on the dates specified.

. - - N -

(9) Revision submitted on August 29,
1977, by the Governor of the Virgin Is-
lands which allows, under provisions
of 12 V.ILR. & R. 9:204-26, the relax-
ation of the sulfur-in-fuel-oil limita-
tion to 1.5 percent, by weight, for the
Virgin Islands Water and Power Auth-
ority's Christiansted Power Plant.
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2. In §52.2780, paragraph (b) is re-
vised as follows:

§52.2780 Control strategy for sulfur
oxides,
L » - - .-

(b) The following parts of regulation
12 V.I.R. & R. 9:204-26, “Sulfur Com-
pounds Emission Control,"” as submit-
ted to EPA on January 21, 1976 and as
amended and resubmitted to EPA on
June 3, 1976 are approved:

(1) The entire regulation as it ap-
plies to the islands of St., Thomas and
St. John.

(2) The entire regulation as it ap-
plies to the Virgin Islands Water and
Power Authority’s Christiansted
Power Plant on the island of St. Croix.

(3) The entire regulation excluding
subsection (a)(2) as it applies to the re-
maining sources on the island of St.
Croix.

Subsection (a)(2) of the regulation is
not approved as it applies to the re-
maining sources on St. Croix because
of the inadequacy of the control strat-
egy demonstration noted in paragraph
(a) of this section. Accordingly, all
sources on St. Croix with the excep-
tion of the Virgin Islands Water and
Power Authority’s Christiansted
Power Plant are required Lo conform
to the sulfur-in-fuel-oil ~limitations
contained in 12 V.ILR. & R. 9:204-26 as
coriginally submitted to EPA on Janu-
ary 31, 1972.

(Secs. 110 and 301 of the Clean Air Act, as
amended (42 U.S.C. 7410 and 7601).)

[FR Doc. 78-2700 Filed 1-30-78; 8:45 am]

[4110-12]
Title 45—Public Welfare

CHAPTER 1I—SOCIAL AND REHABILITATION
SERVICE, (ASSISTANCE PROGRAMS) DE-
PARTMENT OF HEALTH, EDUCATION, AND
WELFARE -

PART 228—SOCIAL SERVICES PROGRAMS FOR
INDIVIDUALS AND FAMILIES, TITLE XX

PART 229—STANDARD SETTING REGUIRE-
MENYS FOR MEDICAL AND NONMEDICAL
FACILITIES WHERE 551 RECIPIENTS RESIDE

Publication of Materials on These Standards in
the State's Proposed and Final Services
Pians

AGENCY: Administration for Public
Services (APS), Office of Human De-
velopmServices (OHDS), Department
ol Health, Education, and Welfare.

ACTION: Final regulations.

SUMMARY: These regulations: (1)
Require States to designate one or
more Stale or local authorities to es-
tablish and enforce standards for resi-
dential facilities where significant
numbers of SSI recipients reside or are
likely to reside. (An SSI recipient who
resides in such a facility that is found

in violation of the standards is subject
to a reduction in his SSI payment by
the Social Security Administration to
the extent, if any, that a State supple-
mentary payment or other State pay-
ment is made for medical or remedial
care provided to him by the facility);
and (2) Require that the title XX
agency in each State make available
for public review, certain information
about the standards and their enforce-
ment in the State’s proposed and final
annual services plans.

The basis for the amendments to
Part 228 and the new Part 229 are the
provisions of section 505(d) of Pub. L.
94-566, enacted October 20, 1976. In
addition to codifying the statutory re-
quirements of the law (which amends
title XVI (SSI) of the Social Security
Act), the purposes of the proposed reg-
ulations are: (a) To encourage develop-
ment of safe and appropriate residen-
tial settings as an alternative to insti-
tutional living for appropriate elderly
individuals and handicapped children
and adults; (b) to limit the use of SSI
funds for substandard facilities for
such persons; and (c¢) to publicize the
standards and their enforcement pro-
cedures through the public review pro-
cess of the title XX annual services
plan.

DATES: October 1, 1977 is the effec-
tive date for Part 229. Under the
amended Part 228, publication dates
for the title XX proposed and final
services plans are those specified by
the title XX statute, relative to the
first title XX program year of each
State commencing after October 1,
1977. The Department finds that
there is good cause to dispense witlh
Notice of Proposed Rulemaking since
the law is already in effect and the
time period required for the Notice of
Proposed Rulemaking would further
delay the prompt and complete imple-
mentation of the law in some States.
Accordingly, in light of the immediacy
and urgency of the situation, these
regulations take effect immediately.
However, comments will be considered
within a 90-day comment period and
any changes found necessary will be
made. Consideration will be given 10
written comments or suggestions re-
ceived on or before May 1, 1978. When
commenting please refer to APS-l.
Agencies and organizations are Te-
quested to submit their comments i
duplicate.

ADDRESS: Address comments !0
Commissioner, Administration for
Public Services, Department of
Health, Education, and Welfare, P.O.
Box 1923, Washington, D.C. 20013.
Comments will be available for public
inspection, beginning approximately
two weeks after publication, in room
2225 of the Department’s offices at
330 C Street SW., Washington, D.C.
on Monday through Friday of each

FEDERAL REGISTER, VOL. 43, NO. 21—TUESDAY, JANUARY 31, 1978




week from 8:30 am. to 5 p.m. (area
code 202-245-9415).

FOR FURTHER INFORMATION,
CONTACT:

Mrs. Johnnie U. Brooks, 202-245-
9415,

SUPPLEMENTARY INFORMATION:

BACKGROUND

These regulations implement section
505(d) (the "Keys Amendment”) of
Pub. L. 94-566, “The Unemployment
Compensation Amendments of 1976."”
Section 505(a) of the same amendment
provides that, as of October 1, 1976,
the prohibition against SSI payments
to persons in public institutions would
not be applicable in the case of public-
ly operated community residences
which serve no more than 16 residents.
The Social Security Administration
has the responsibility for defining
these community residences.

The legislative history of section
505(d) indicates that Congress did not
want States and localities to be dis-
couraged from creating and subsidiz-
ing residential facilities for individuals
who need a place to live but do not
need the kind of care which is pro-
vided in a Medicaid institution. But at
the same time, the Congress was con-
cerned that the SSI program not
become a source for funding substan-
dard facilities, especially those which
are not certified to participate in the
Medicaid program but do provide
medical care. Therefore, it added sec-
tion 505(d) to require establishment
and enforcement of standards for all
lypes of facilities where SSI recipients
reside. Congress then utilized the
mechanism of the title XX public
review process (publication of pro-
posed and final services plans) to
inform and involve the public with the
Standard-setting authorities in the set-
ling and enforcement of standards.

INPUT FROM INTERESTED PARTIES

In the development of these pro-
bosed regulations, the Administration
for Public Services has consulted with
advocacy groups, State directors of
human services, the National Gover-
hors Conference and various bureaus
1 the Department including the
Social Security Administration, the
Administration on Aging, the Medical
Servl.ces Administration, the Chil-
dren’s Bureau, the Developmental Dis-
abilities Office, and the President’s
Committee on Mental Retardation.
Discussions were also held with Con-
gressional staff who had been involved
0 preparation of the legislation. In
the course of this communication with
Interested parties, the following points
Wwere clarified:

L. How define “significant numbers”
:tf Tecipients. The law requires that
: andards be established and enforced
Or “any category of institutions,
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foster home, or group living arrange-
ments in which (as determined by the
State) a significant number.of recipi-
ents of supplementary security income
benefits is residing or is likely to
reside.” The Department is interpret-
ing this to mean that standards must
be set for the “kinds of facilities” in
which a significant number of SSI re-
cipients lives or is expected to live.
The number of SSI recipients living in
a facility at any one time is not the de-
termining factor. The rationale for
this interpretation is that the Depart-
ment believes that this is the only way
to insure that standards are estab-
lished for the smallest kind of group
living arrangement specified in the
legislation—foster homes. As few as
one or two SSI residents may live in a
foster home but there may be hun-
dreds of such homes in the State hous-
ing SSI recipients.

2. Requirement to publish summary
of standards. Section 505(d) specifical-
ly requires publication of a summary
of each standard in the title XX ser-
vices plans. (This requirement is set
forth in the regulation under
§ 228.29(b)(4).) Accordingly, even
though States have already published
standards for some or all of the facili-
ties covered by this law in accordance
with the administrative procedures in
their States and have accepted public
comment on them, a summary of each
standard would still have to be pub-
lished in their title XX services plans,

Since interested persons may secure
a copy of a full standard from the
standard-setting authority upon re-
quest, the “summary of each stan-
dard” published in the title XX ser-
vices plan need be no more than a list-
ing of the items that comprise the
standard. For instance, some of the
items for standards for foster care
homes for children might be health of
the caretaker, numbers and ages o
children, space, safety, etc. -

3. Kinds of facilities requiring stan-
dards. Discussion took place about the
“kinds” of residential facilities States
are required to set standards for under
the law. The law speaks to establish-
ing and enforcing standards for “eny
category of institutions, foster homes,
or group living arrangements”; and in-
structs the Social Security Administra-
tion to reduce the amount of an SSI
benefit to an SSI recipient living in a
facility to the extent, if any, of a State
payment made for medical or remedial
care provided by that facility to the
SSI recipient “as a resident or inpa-
tient of such institution if such insti-
tution is not approved as meeting the
(required) standards * * *.”

In light of this language, questions
arose as to (1) whether, instead of re-
ducing an SSI recipient’s benefits,
some other sanction could be applied
when a facility is determined to be
substandard; (2) whether standards
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had to be established for all institu-
tions, including those that provide
medical care; and if so (3) whether this
would also include those that have
been certified under Medicaid (i.e.,
title XIX of the Social Security Act).

With respect to question (1) the
answer is no. The law and its legisla-
tive history is clear, The sole sanction
provided is to reduce the SSI recipi-
ent's benefits to the extent, if any,
that a State supplementary payment
or other State payment is made for
medical or remedial care provided to
him by a facility that is found to be in
violation of the established standards,

However, it should be noted that the
Department recognizes the inequity of
penalizing a recipient for the failings
of the facility, and therefore intends
to explore with Congress the possibil-
ity of amending the prescribed sanc-
tion. Comments are particularly wel-
come on the sanction itself and the
Department’s intention to seek to
have it changed.

With respect to question (2) the
answer is yes. Since the law literally
requires standards to be established
for “any category of institutions,” and
since &n Individual's SSI benefits
would be reduced to the extent that a
State makes a payment to a facility
for the provision of medical care if
that facility does not mee{ the estab-
lished standards, the Department be-
lieves that Congress expressed a clear
desire to have standards established
for facilities that provide medical care,
as well as any other category of insti-
tution. Nothing to the contrary is con-
tained in the legislative history.

With respect to question (3), howev-
er, the answer is no; although stan-
dards have to be established for insti-
tutions that provide medical care, the
Department believes that this require-
ment does not extend to those that
have been certified under Medicaid or
Medicare. The basis for this belief is
the legislative history surrounding the
establishment of these standards. It
provides that:

“s ¢ ¢ the committee is concerned that
some of the Federal Medicald standards * * ¢
may be inappropriate for some of the insti-
tutions (for which standards need to be es-
tablished). The commiitee continues to be
concerned, however, that the SSI program
not become a source for funding substan-
dard institutions. Therefore, the committee
bill adds a provision which would require
each State to establish * * * standards for
any category of institutions * * * in which
* ¢ ¢ a significant number of SSI recipients
is residing * * *." (Emphasis supplied.) (S.
Rep. No. 1265, 94th-Cong., 2d Sess. 29)

In the Department's view, this legis-
lative history indicates a desire on the
part of Congress to regulate substan-
dard facilities by establishing stan-
dards for all categories of institutions
not currently subject to Federal stan-
dards; namely, those that have not
been certified under Medicaid (or for

J
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that matter, those that have not been
certified under Medicare).

The Department recognizes, howev-
er, that its view could be said to con-
flict with the literal requirement of
the law itself—to establish standards
for "any category of institutions.” Ac-
cordingly, the Department would par-
ticularly welcome comments on the
above interpretation.

4. Facilities with more than room
and board. Discussions also took place
on the question of whether standards
had to be established for facilities that_
merely provide room and board. The
answer is no. The Department simply
does not believe that the kinds of fa-
cilities for which Congress® required
standards to be established include
those that do notf, provide some type of
care and/or protective oversight. If it
were otherwise, standards would have
to be established for every conceivable
type of facility which houses SSI re-
cipients, including their own homes
and apartments.

Accordingly, with the exception of
facilities certified under the Medicaid
or Medicare programs, standards must
be established and enforced for all
kinds of medical and non-medical fa-
cilities which provide more than room
or board. These may range from social
care type facilities for ambulatory in-
dividuals who are capable of either be-
ginning again to prepare for indepen-
dent living or whose condition is so
stabilized that they can leave a highly
structured setting for one which ap-
proximates independent living, to a fa-
cility which provides on-site medical
or remedial care. The variety in be-
tween is seemingly infinite, but the
residential facilities for which stan-
dards have to be established have the
common characteristics of providing
room and board and protective over-
sight to the degree needed by each
resident. The statute permits such fa-
cilities to be operated publicly, by a
private, non-profit agency, or by a pri-
vate for-profit agency. Any category of
SSI recipient may be served—the aged,
mentally retarded, drug or alcohol
abusers, and physically handicapped
children or aduilts.

These residential facilities are

known by variety of names such as
foster care homes, board and care
homes, domiciliary care facilities, con-
gregate care facilities, ‘“‘unlicensed
nursing homes,” halfway houses, per-
sonal care homes, shelter care, and the
like.
“Protective oversight” embodies
such things as daily awareness of the
resident's functioning, his or her
whereabouts, the ability to intervene
if a crisis arises for a resident, supervi-
sion in areas like nutrition or medica-
tion or actual provision of medical
care, and a 24-hour responsibility for
the welfare of the resident.

services needed by the residents may
be provided by the facility or be se-
cured from community resources.

FEDERAL REGISTER, VOL. 43, NO. 21—TUESDAY, JANUARY 31, 1978

RULES AND REGULATIONS

In sum, standards need not be estab-
lished for facilities which provide
room and board only. Nor need they
be established for living units such as
apartments, single dwellings or cooper-
ative housing where the residents lead
essentially independent lives, housing
and feeding themselves. Even if an
agency sends a worker to “look in" or
even to provide services to individuals
living in such housing, the “residential
unit itself” does not meet the condi-
tions of providing the resident with
both room and board and protective
oversight; and therefore standards
need not be established for such a fa-
cility.

5. Range of standards. Questions
arose as to whether the list of stan-
dards provided in the law—for admis-
sion policies, safety, sanitation, and
protection of civil rights—is the exclu-
sive list. the answer is no; that list is
merely exemplary. The rest of the leg-
islation concerning standard-setting
cannot be ignored: “Such standards
shall be appropriate to the needs of
such recipients and the character of
the facilities involved * * * There
might well be other standards that the
States feel should be established so
long as the standards are appropriate
to the needs of the SSI residents or to
the character of particular facilities.
for instance, standards may be estab-
lished to require ramps, hallways and
doors wide enough to accommodate
wheelchairs; grabrails in the bath-
room, in corridors, or on stairs for the
frail and handicapped; suitable play-
ing space for handicapped children; or
medical and other standards in rela-
tion to the provision of or supervision
of medical care. In short, nothing in
section 505(d) should be construed to
mean that if a State already has stan-
dards for various kinds of facilities or
is developing standards for them, that
the scope of the standards should be
limited to admission policies, safety,
sanitation and the protection of civil
rights.

6. Waiver of standards. The legisla-
tion permits standards to be waived
upon proper justification by the State.
Therefore, if the State has standards
which it believes may be waived under
certain circumstances, it must develop
criferia for such waiver and, upon re-
quest by interested individuals, must
provide them with the names and ad-
dresses of facilities to which it has
granted waivers and the particulars of
the waiver of a standard.

7. Initial publication of standards in
the services plans. With regard fto
when title XX agencies would be re-
quired to make the initial publication
of the required summary of standards
in their proposed and final services
plans (as required under § 228.28-a),
several factors had to be considered:

First, the title XX legislation specifi-
cally states that the proposed services

plan must be published at least 90
days before the beginning of a State's
program year. The public must have
at least 45 days to comment on the
plan. The final services plan must be
published no earlier than 45 days after
publication of the proposed plan and
prior to the beginning of the State’s
program year. Moreover, amendments
to the final services plan must be pub-
lished in proposed and final form with
a 30-day comment period on the pro-
posed amendment.

Second, States vary in the timing of
their program years because they may
use either the Federal fiscal year (Oc-
tober 1-September 30) or the State
fiscal year, as their title XX program
yvear. Therefore, publication schedul-
ing of their services plans is not uni-
form nationwide. Over half the States
use the State fiscal year and must
publish their proposed plans by April
1, and their final plans by June 30 for
a July 1-June 30 program year. Other
States using the Federal fiscal year
must publish their proposed plans by
July 1 and their final plans by Sep-
tember 30.

Third, there could be great disparity
among the States in the amount of
time needed to establish or perfect a
system for setting and enforcing stan-
dards and reporting violations to the
Social Security Administration.

Fourth, the legislation provides no
new funding to any State agency for
the activities required by the law, in-
cluding publication of the standards
materials by the title XX agency. This
material might be rather lengthy and
so would increase the cost of produc-
ing and mailing the proposed and final
services plans. Another added expense
would be amending the final services
plan to incorporate this material in-
stead of including it in the services
plans as they are published on their
regular schedule,

Fifth, the legislation amends title
XVI (8SI) of the Social Security Act
with respect to standard-setting and
enforcement, effective as of October 1,
1977.

The regulation has attempted fto
provide a realistic reconciliation of the
problems described by requiring titie
XX agencies to publish the summary
of standards in their proposed and
final services plans “for their first title
XX program year commencing after
October 1, 1977.” However, States and
standard-setting authorities must pro-
ceed, as of October 1, 1977, to carry
out their responsibilities as set forth
in Part 229. Title XX agencies are not
precluded from publishing the re-
quired material in their services plans
before the dates in the regulation if
they so choose. But with respect to or-
derly planning and efficient use of
title XX funds, no justification could
be found for requiring States 0
assume the added expense of amend-




ing their present plans solely to pro-
vide the information on standards.

8. How to implement Part 229. The
law is not specific on several impor-
tant organizing and operational re-
sponsibilities integral to implementing
Part 229, It .merely requires “each
State' to do the following:

Determine which kinds of facilities
house or will' house a significant
number of SSI recipients;

Designate State or local authorities
to establish and enforce standards;

Send information on violations to
the(:j Social Security Administration;
an

Certify to the Secretary of HEW
that all the requirements of section
505(d) have been met.

It should be remembered that in
these respects the law is amending
title XVI (SSI) of the Social Security
Act, not title XX. If title XX were
being amended, the lines of responsi-
bility would be clear.

During the discussions with interest-
ed parties, referred to earlier, several
solutions were proposed:

Determination of the kinds of facili-
ties which should be subject to the
standards might be made by those
agencies in the State that have an in-
terest in deinstitutionalizing individ-
uals who might then be eligible for
SSI payments. District Offices of the
Social Security Administration with
their knowledge of where SSI recipi-
ents now live could be regarded as a
resource,

Standard-setting.agencies of various
kinds already exist in all States. For
Instance, under its administrative
State plan, the title XX State agency
1s required to designate or create State
or local agencies to establish and en-
force standards for institutions or
foster homes where “recipients of title
XX services” live. Other State agen-
Cies have standards for community
based living facilities, and it is expect-
ed that advocates for various groups of
old or handicapped persons will be
active in urging relevant agencies to
set and enforce standards in the inter-
ests of deinstitutionalization and eligi-
bility for SSI. Existing. agencies with
€xpertise, such as the State Agencies
on Aging, can be an invaluable re-
source in setting standards for housing
of the elderly. And a State may wish
to deem as meeting the standards re-
quired by the Keys Amendment, those
medical (not certified for Medicaid)
and non-medical residential facilities
which are accredited by the Accredita-
tion council for Facilities for the Men-
tally Retarded and other Developmen-
tally Disabled Individuals of the Joint
Commission on Accreditation of Hos-
pitals,

In Departmental consultations, the
Social Security Administration decid-
fd that information on violations of

he standards should be sent to their
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Regional Offices. SSA also expressed
the hope that some kind of mecha-
nism would be set up in each State to
coordinate the results of monitoring,
particularly in regard to violations.

In January 1977, the Department
sent a letter with information on the
Keys Amendment to all Governors,

‘the National Governors Conference

and the Association of State Legisla-
tors. It was the Department’s intent
that this communication would result
in the State executive office providing
the needed cooraination or designat-
ing an individual or an agency to per-
form this function.

The regulation specifies that the
Governor of each State or his designee
will certify to the HEW Secretary that
the requirements of § 229.30 have been
met. The certification is to be sent to
the HEW official in the Regional
Office who receives title XX . plans.
This is the same procedure used under
the title XX program to transmit
plans from the State to the Regional
Offices.

9. Stendard-setiing and licensing.
During the various -group meetings
held by the Department on developing
the regulations, the question arose
about whether licensing could be con-
strued as meaning setting and enforc-
ing standards within the meaning of
section 505(d). The word “licensing” is
not used in the regulation, but if a
State's licensing system is congruent
with standard-setting and enforce-
ment as required by section 505(d),
that system may be used in the State.

10. “Warning System.” Great con-
cern was expressed that SSI recipients
were the ones penalized (by a reduc-
tion in their SSI benefits equal to
State payments for medical care pro-
vided by the facility) if they reside in
a facility that is found not to meet the
required standards. This concern, plus
apprehension that the residents might
also be in danger because of a stan-
dard not being observed, led to the re-
quirement for a “warning system” in
the enforcement procedure, The warn-
ing system encompasses a time period
during which: (a) A deficient facility is
given the opportunity to correct a vio-
lation by a certain date; and (b) if the
facility fails to make the correction,
the standard-setting authority must
arrange to inform all residents in writ-
ing of the standard not being met; pro-
vide residents with a list of approved
facilities and agencies which will help
them to move; and give all the resi-
dents a period of time to relocate if
they wish before the standard-setting
authority reports the deficient facility
to the Social Security Administration.
The purpose is to warn residents that
they do not have the protection of the
standard and to give them time to
move if the absence of the standard
endangers them or penalizes their SSI
benefits. It will be noticed that all (not
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just SSI) residents are warned of the
deficiency and given the opportunity
to move, in the interests of equity.
Many States undoubtedly already
have such warning mechanisms built
into their enforcement procedures.
However, they will have to compile a
list of approved facilities and enlist
the aid of advocates in helping persons
in deficient facilities to relocate if
they want to.

1. 45 CFR 228.29 is amended by re-
vising paragraphs (a) and (b) and
adding a § 228.29-a, to read as follows:

§ 228.29 Program coordination and utili-
zation.

The services plan shall describe:

(a) How the planning and the provi-
sion of services under the program will
be coordinated with and utilize the fol-
lowing programs:

(1) Under the Social Security Act:

(i) Title IV-A, AFDC (including
WIN);

(ii) Title IV-B, Child Welfare Ser-
vices;

(iif) Title XVI, SSI; (see paragraph
(b)(4) of this section regarding State
services plan content on standards for
facilities housing SSI recipients); and

(iv) Title XIX, Medical Assistance
(Medicaid); and

(2) Other appropriate programs for
the provision of related human ser-
vices within the State—for example,
programs for the aging, children, de-
velopmentally disabled, alcohol and
drug abusers; programs in corrections,
public education, vocational rehabili-
tation, mental health, housing, medi-
cal and public health, employment
and manpower.

(b) The service plan shall contain:

(1) A general description of the steps
taken to assure maximum feasible uti-
lization of services under these pro-
grams to meet the needs of the low
income population; and

“(2) A general description of the steps

taken to assure public participation in
the development of the services pro-
gram, including contacts with public
and private organizations, officials of
county and local general purpose gov-
ernment units, and citizen groups and
individuals, including recipients of ser-
vices.

(3) A description of the extent to
which the title XX agency utilizes
grants and otherwise encourages child
day care providers under contract to
employ AFDC recipients; and

(4) Information on standards estab-
lished by designated standard-setting
authorities for residential facilities for
SSI recipients, as follows:

(1) A summary (listing of the items)
of each standard established for each
type of facility in which the State has
determined that a significant number
of SSI recipients resides or will reside,
in accordance with §229.20(a) of this
chapter; and
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(ii) The name and address of each
standard-setting agency designated in
accordance with § 229.10 of this chap-
ter, and a statement that interested in-
dividuals may obtain from such agen-
cies without charge a single copy of:

(A) A complete set of standards for
each type of facility;

(B) The procedures used in the State
to ensure the enforcement of each
standard;

(C) The criteria for waiving each
standard and a list of the names and
addresses of facilities and the stan-
dards for which they have been grant-
ed waivers; and

(D) The list giving the names and
addresses of facilities in violation of a
standard, and the details of each viola-
tion.

§ 228.29-a Timing for initial publication
of standards for residential facilities
for SSI recipients,

States shall publish the information
about standards required under
§ 228.29(b)(4) no later than the publi-
cation dates of their services plans for
their first title XX program year start-
ing after October 1, 1877.

(a) States with a program year start-
ing in July shall publish this material
no later than April 1, 1978_(proposed
services plan), and June 30, 1978 (final
services plan).

(b) States with a program year start-
ing in October shall publish this mate-
rial no later than July 1, 1978 (pro-
posed services plan), and September
30, 1978 (final services plan).

3. 45 CFR 228.33 is amended by re-
vising paragraphs (g), (h), and (i) to
read as follows:

§ 228.33 The public review process.

- L - . -

(g) Display advertisement for the
proposed plan. A display advertise-
ment shall at least:

(9) Include a statement that the
plan includes information on stan-
dards for non-medical and medical
(other than those certified for Medic-
aid or Medicare) residential facilities
for SSI recipients; a system for enfore-
ing the standards; and the names and
addresses of standard-setting authori-
ties who will respond to reqguests for
information on standards, their en-
forcement, waivers, and the identity of
deficient facilities.

(h) Summary of proposed services
plan. If the State publishes a services
plan summary (to be provided free in
lieu of a free copy of the entire ser-
vices plan), it shall contain at least the
following information:

(10) A listing of the items that com-
prise each standard established for
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each type of residential facility where
a significant number of SSI recipients
resides or is likely to reside, and the
name and address of each standard-
setting authority from which inter-
ested individuals may obtain, without
charge:

(i) A full copy of each standard,

(ii) A copy of the procedures used in
the State to insure enforcement of the
standards; -

(iii) A copy of the criteria for waiv-
ing each standard and a copy of the
list giving the names and addresses of
facilities granted waivers; and

(iv) A copy of the list giving the
names and addresses of facilities in
violation of a standard, and the details
of each violation.

(i) Display advertisement of the final
services plan. The display advertise-
ment of the final services plan shall
contain at least:

(1) A statement that the final ser-
vices plan has been published and is
available for review by the public;

(2) An explanation of any differ-
ences between the proposed and final
services plans and the reasons therefor
(including any differences in the stan-
dards for residential facilities for SSI
recipients, or facts about the standard-
setting authorities);

2. A new Part 229 is added to

Chapter II to read as follows:

Sec.

229.0 Scope.

229.1 Definitions.

229.10 Responsibilities of States in identi-
fying facilities and designating standard-
setting authorities, effective October 1,
19717.

229.20 Responsibilities of designated stan-
dard-setting authorities.

229.30 State certification to the Depart-
ment of Health, Education, and Welfare.

AvrHORITY: Sec. 1102, 49 Stat. 647 (42
U.8.C. 1302).

229.0 Scope.

This part requires States, effective
October 1, 1977, to create or designate
one or more State or local authorities
to establish, maintain, and ensure the
enforcement of standards for any cate-
gory of institutions, foster homes, or
group living arrangements in which, as
determined by the State, a significant
number of recipients of Supplemental
Security Income (SSI) benefits resides
or is likely to reside. SSI residents who
live in relevant facilities which violate
any of the standards will be subject to
a reduction in their SSI payments by
the Social Security Administration.
The reduction will be in an amount
equal to any State supplementary
benefit or other payment made by the
State for any medical or remedial care
provided them by the facility.

229.1 Definitions.

For purposes of this part: .
(a) Any category of institutions,
foster homes, and group living ar-

rangements means residential facilities
which provide both room and board
and continuous protective oversight to
the residents and are:

(1) Non-medical or medical facilities
of any size (other than those certified
for participation in the Medicaid or
Medicare programs) which are public-
ly or privately operated on a non-
profit or for-profit basis.

(b) Medical or remedial care means
care directed toward the correction or
amelioration of & medical condition
which has been diagnosed as such by a
licensed medical practitioner operat-
ing within the scope of medical prac-
tice as defined by State law, and the
care is provided by or under the direct
supervision of a medical practitioner
or other health professional licensed
by the State or credentialed by the ap-
propriate professional organization.

229.10 Responsibilities of States in identi-
fying facilities and designating stan-
dard-setting authorities, effective Octo-
ber 1, 1977.

(a) Each State shall determine the
kinds of residential facilities (as de-
fined under §229.1) in which a signifi-
cant number of SSI recipients resides
or is likely to reside.

(b) Each State shall create or desig-
nate one or more State or local au-
thorities to establish, maintain, and
ensure the enforcement of any stan-
dards for the residential facilities iden-
tified in accordance with paragraph
(a) of this section.

§229.20 Responsibilities of designated
standard-setting authorities.

Each standard-setting authorily
shall, effective October 1, 1977:

(a) Establish standards. (1) The
standards shall be appropriate to the
needs of the SSI recipients residing in
the facilities and to the character of
the facilities involved. In addition,
they shall govern such matters as:

(i) Admission policies (including 2a
continuous needs assessment and re-
ferral to appropriate resources);

(ii) Safety;

(iii) Sanitation (cleanliness and hy-
gienic procedures); and

(iv) Protection of civil rights (under
the United States Constitution, the
Civil Rights Act of 1964, Section 504 of
the Rehabilitation Act of 1973, and all
other relevant provisions of Federzal
and State laws).

If a standard-setting authority has
standards already in place, including
those listed in subparagraphs (1)
through (iv) of paragraph (aX}1) of
this section, the standards meet the
requirement.

(2)-Under this requirement, the au-
thority may provide for waivers of 2
standard under specified criteria.

(3) The authority shall notify the
public and providers about the need
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for affected facilities to meet its stan-
Cardas.

(4) The authority shall provide the
State's title XX agency, annually (as
arranged with that agency), with a
summary of each standard for each
kind of faeility, for publication in the
title XX services plans.

(b) Establish procedures for enforc-
ing the standards. The enforcement
procedures shall include:

(1) Periodic inspection of facilities;

(2) Provision of technical assistance;
and

(3) Use of a warning system which
provides for an opportunity for a defi-
cient facility to comply and for the
residents to move out if the facility
fails to do so. The standard-setting au-
thority shall establish specific time pe-
riods:

(i) For a deficient facility to carry
out a plan approved by the standard-
setting authority to correct any viola-
tion of a standard which cannot be
waived; and

(ii) For the standard-setting author-
ity, if the facility fails to comply, to
arrange for informing in writing all
residents of the facility (including,
where appropriate, the families,
guardians, or representative payees of
SSI residents) of the standard which
the facility does not meet, and of the
time period during which residents
may relocate if they wish before the
authority reports the deficient facility
Lo the Social Security Administration.
The standard-setting authority shall
also provide all residents with a list of
approved facilities and agencies which
will help them move if they wish. The
purpose is to let the residents know
they do not have the protection of the
Standard, and to give them time and
assistance to move if the absence of
the standard endangers them or penal-
1zes their SSI benefit.

(¢) Report deficient facilities to the
Social Security Administration. (1) At
the conclusion of the relevant time
beriod(s) given a deficient facility to
correct violation of a standard or for
residents to move out of a facility, as
described in paragraph (bX3) of this
Section, each designated standard-set-
ting authority shall report to the ap-
gTODrlale Regional Office of the Social
wecurity Administration the name and
address of any facility which no longer
meets the standards and the effective
date of the violation. The purpose is to
€nable the Social Security Administra-
tion to reduce SSI benefits to SSI resi-
dents living in a facility in violation of
standards, in accordance with the re-
Quirements of Section 505 of Pub. L.
94-566, “The Unemployment Compen-
Sation Amendments of 1976.”

(2) If and when a deficient facility
3gam meets the standards, the stan-
sarc_i-settmg authority shall notify the

Ocial Security Administration of the

giflfifé;tive date of its approval of the fa-
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(d) Maintain and make records
available.—(1) Maintenance of records.
Each authority shall:

(i) Keep a record of the details of
each violation of a standard by a facili-
ty; and

(ii) If a standard is waived, maintain
a record including the name and ad-
dress of each facility.granted a waiver,
the standard waived, and the justifica-
tion for walving it.

(2) Availability of records to the
public. Each authority shall make
available without charge to interested
individuals a single copy of:

(i) A complete set of standards for
each type of facility;

(ii) The procedures used in the State
to insure the enforcement of stan-
dards;

(iii) The list of facilities (name and
address) that have been granted waiv-
ers of each standard, including the jus-
tification for the waiver; and

(iv) The list of facilities (name and
address) found in violation of a stan-
dard, including the details of each
violation.

§229.30 State certification to the Depart-
ment of Health, Education, and Wel-
fare.

(a) Each State shall certify annually
to the HEW official in the Regional
Office who receives title XX plans,
that:

(1) It has created or designated an
authority or authorities to establish,
maintain, and insure the enforcement
of standards, in accordance with
§229.10;

(2) It has made available, without
charge, information about full stan-
dards, enforcement procedures, and,
where applicable, waivers of standards,
and violations of standards by specific
facilities, as required under
§ 229.20(d)(2);

(3) It has published in the State's
title XX proposed and final annual
services plans:

(1) A summary of the content of
each standard established for each
type of facility, in accordance with
§ 229.20(a); and

(ii) The name and address of each
designated standard-setting authority
from which interested individuals may
obtain, without charge, the informa-
tion about full standards, enforcement
procedures, waivers of standards, and
violations, in accordance with
§ 229.20(d); and

(4) Each standard-setting authority
has reported to the relevant Social Se-
curity Administration Regional Office
the names and addresses of facilities
which are in violation of standards, in
accordance with § 229.20(c).

(b) The certification shall be in the
form of a factual statement signed by
the Chief Executive of the State or his
designee and submitted within the
first quarter following the beginning
of a State’s title XX program year.
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(Sec. 1102, 49 Stat. 647 (42 U.S.C. 1302).)

(Catalog of Federal Domestic Assistance
Program No. 13.771, Social Services for Low
Income and Public Assistance Recipients.)
NoTte.—The Administration for Public Ser-
vices has determined that this document
does not require preparation of an Eco-
nomic Impact Statement under Executive
Order 11821, as amended by Executive
Order 11949, and OMB Circular A-107.

Dated: September 13, 1977.

ARABELLA MARTINEZ,
Assistant Secretary for
Human Development Services.

Approved: January 20, 1978,

HaLE CHAMPION,
Acting Secretary.

[FR Doc. 78-2598 Filed 1-30-78; 8:45 am]

[6712-01]

Title 47 —Telecommunication

CHAPTER |—FEDERAL COMMUNICATIONS
COMMISSION

PART 73—RADIO BROADCAST SERVICES

Reregulation of Radio and Television
Broadcaosting

AGENCY: Federal Communications
Commission.

ACTION: Order.

SUMMARY: This Order corrects erro-
neous cross references in certain rules
to other rules and is editorial in
nature only.

EFFECTIVE DATE: February 10,
1978.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INATION CON-
TACT:

John W. Reiser, Broadcast Bureau,
202-632-9660.

SUPPLEMENTARY INFORMATION:
Adopted: January 23, 1978.
Released: January 25, 1978.

Order. In the matter of reregulation
of Radio and Television Broadcast-
ing—Editorial Amendments.

1. As a result of the continucus
study of the broadcast rules by the
Reregulation Staff of the Broadcast
Bureau, several errors have been
noted in certain rules which contain
cross references to other rules, The ex-
isting erroneous cross references are
misleading and confusing to users of
the rules and by this 20th Reregula-
tion Order are being editorially cor-
rected.

2. We conclude that adoption of the
editorial amendments shown in the at-
tached appendix will serve the public
interest. Prior notice of rule making,
effective date provisions, and public
procedure thereon are unnecessary,
pursuant to the Administrative Proce-

dure and Judicial Review Act provi-
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sions of 5 U.8.C. 553(bX3XB), inas-
much as these amendments impose no
additional burdens and raise no issue
upon which comments would serve
any useful purpose.

3. Therefore, it is ordered, That pur-
suant to sections 4(i), 303(r) and
5(a)(1) of the Communications Act of
1934, as amended, and § 0.281 of the
Commission's rules, Part 73 of the
Commission’s rules and regulations is
amended as set forth below, effective
February 10, 1978.

(Secs. 4, 5, 303, 48 Stat., as amended, 1066,
1068, 1082 (47 U.S.C. 154, 155, 303).)

For the Federal Communications
Commission.
WALLACE E. JOHNSON,
Chief, Broadcast Bureau.

Part 73 of Title 47 CFR is amended
to read as follows:

§73.50 [Amended]
1. In paragraph (a)2) of § 73.50, the

term “Subpart F is corrected to read
“Subpart J.”

§73.69 [Amended]

2. In the first sentence of §73.69,
paragraph (dx3), the reference
“(e)(2)" is corrected to read “(d)X2)."

3. In the last sentence of §73.69,
paragraph (d)(5), the reference “(¢)” is
corrected to read *“(d).”

§73.689 [Amended]

4., In the first sentence of
§ 73.689(a)(2)(iii)(A), the reference to
paragraph “(a)(1)” is corrected to read
“a)2xin”

[FR Doc, 78-2628 Filed 1-30-78; 8:45 am]

[4310-535]
Titie 50—Wildlife and Fisheries

CHAPTER I—U.5. FISH AND WILDLUIFE SERVICE,
DEPARTMENT OF THE INTERIOR

PART 17—ENDANGERED AND THREATENED
WILDLIFE AND PLANTS

Determination of Critical Habitat for the
Houston Toad

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines
critical habitat for the Houston toad
(Bufo houstonensis) in a portion of its
range. This rule requires all Federal
agencies to insure that actions autzed,
funded, or carried out by them do not
adversely affect this Critical Habitat.
The areas determined as critical habi-
tat are located in Bastrop and Burle-
son Counties, Tex.

DATE: This rule becomes effective on
March 3, 1978.

FOR FURTHER
CONTACT:

INFORMATION

RULES AND REGULATIONS

Mr. Keith M. Schreiner, Associate
Director-Federal Assistance, Fish

and Wildlife Service, U.S. Depart- *

ment of the Interior, Washington,
D.C. 20240, 202-343-4646.

SUPPLEMENTARY INFORMATION:
BACKGROUND

In the FEperal REGISTER of May 26,
1977 (42 FR 27009-27011), the Fish
and Wildlife Service published a pro-
posed determination of critical habitat
for the Houston toad (Buwfo houstonen-
sis). This critical habitat was described
as:

(A) Bastrop County. From the junc-
tion of a line -corresponding to
30°12'00” N. and Texas State Highway
95 east along a line corresponding to
39°12°00" N. to where it intersects a
line corresponding to 97°7'30" W. to
where it intersects the Colarado River,
west and northwest along the north
bank of the Colorado River to the city
limits of Bastrop, and north through
Bastrop along Texas State Highway 95
to where it intersects a line corre-
sponding to 30°12'00” N.

(B) Burleson County. A circular area
with a one mile radius, the center
being the north entrance to Lake
Woodrow from Texas FM 2000,

(C) Harris County. At the northwest
corner of Houston, Tex., from the
junction of Tanner and Brittmoore
Roads east on Tanner Road to its
junction with Gessner Road, south on
Gessner Road to its junction with
Clay Road, west on Clay Road to its
junction with Brittmoore Road, and
north on Briltmoore Road to its junc-
tion with Tanner Road.

(D) Harris County. Six areas in
south Houston and Pasadena, Tex. (1)
From the junction of Harwin Drive
and Fondren Road east on Harwin
Drive to its junction with the South-
west Freeway, southwest on the
Southwest Freeway to its junction
with Fondren Road, and north on
Fondren Road to its junction with
Harwin Drive.

(2) From the junction of Hillcroft
Avenue and South Main Street north-
east on South Main Street to its junc-
tion with Holmes Road, northeast on
Holmes Road to its junction with
Knight Road, south on Knight Road
to its junction with Almeda Road,
northwest on Almeda Road to its junc-
tion with West Orem Drive, west on
West Orem Drive to its junction with
South Post Oak, south on South Post
Oak to its junction with Sims Bayou,
west along the north bank of Sims
Bayou to where it crosses Hilleroft
Avenue, and north on Hilleroft
Avenue to its junction with South
Main Street.

(3) From the junction of the Gulf
Freeway and Shawnee Drive east on
Shawnee Drive to its junction with
Rodney, south on Rodney to its junc-
tion with Edgebrook Drive, southwest

on Edgebrook Drive to its junction
with the Gulf Freeway, and northwest
on the Gulf Freeway to its junction
with Shawnee Drive.

(4) From the junction of Vista Road
and Maple east on Vista Road to its
junction with Watters Road, south on
Watters Road to its junction with
Crenshaw Road, west on Crenshaw
Road to its junction with Young,
north on Young to its junction with
Snodden Avenue, east on Snodden
Avenue to its junction with Maple,
and north on Maple to its junction
with Vista Road.

(5) From the junction of Carson and
Martindale south on Martindale to its
junction with Almeda-Genoa Road,
east on Almeda-Genoa Road to its
junction with Mykawa Road, south on
Mykawa Road to its junction with
Clear Creek, east along the north
bank of Clear Creek to where it
crosses Telephone Road, north on
Telephone Road to its junction with
Fuqua, east on Fuqua to its junction
with the Gulf Freeway, northwest on
the Gulf Freeway to its junction with
Meldrum, west on Meldrum to its
junction with Monroe Road, south on
Monroe Road to its junction with
Lanham, west on Lanham to its junc-
tion with Telephone Road, north on
Telephone Road to its junction with
Brisbane, west on Brisbane until it
ends, then continuing due west on a
line which would intersect Mykawa
Road near its junction with Selinsky
Road, south on Mykawa Road to its
junction with Carson, and west on
Carson to its junction with Martin-
dale.

(6) From the point at which Horse-
pen Bayou crosses Bayarea Boulevard,
rortheast on Bayarea Boulevard (o
the point at which it begins to form
the southeastern boundary of the city
of Pasadena north and northwest
along the western Pasadena city
boundary to where it contacts the
Houston City boundary, west along
the southern boundary of Houston to
where it crosses Horsepen Bayou, and
southeast along the north bank of
Horsepen Bayou to where it crosses
Bayarea Boulevard.

In the May 26, 1977, FEDERAL REGIS-
TER proposed rulemaking (42 FR
27009-27011) and associated May 27,
1977, press release, all interested par-
ties were invited to submit factual re-
ports or information which might con-
tribute to the formulation of a final
rulemaking. i

All public comments received during
the period May 26, 1977, to December
2, 1977, were considered.

SuMMARY OF COMMENTS AND
RECOMMENDATIONS

Comments were received from 26 in-
dividuals and organizations. Of these,
16 were in favor of all or most parts of
the proposal, seven were opposed to all
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or parts of the proposal, and three ex-
pressed no direct opinion on the pro-
posal but added information relating
to their specific organization or
agency.

Congressman Bob Gammage (22nd
District, Texas) expressed concern
that, should the proposed Critical
Habitat area remain unchanged, devel-
. opment in Harris County could be
frozen. He also stated that he had
been informed that the boundaries
were scientifically unsubstantiated
and that the lines for the boundaries
were arbitrarily drawn. He suggested
that public lands be evaluated, such as
Clear Creek and Armand Bayou, since
these areas would not be likely to be
encroached on by private interests.
This would be of great value to the or-
derly development of Harris County,
according to Congressman Gammage.
Finally, he felt a compromise could be
reached that would allow development
in Harris County and will prevent in-
tt.ruzion on the habitat of the Houston
oad.

Ted L. Clark (Director, Wildlife Divi-
sion, Texas Parks and Wildlife Depart-
ment) concurred with six of the pro-
posed areas, recommended the dele-
tion of one, and expansion of the re-
maining two. Specific recommenda-
tions of that Department were:

A. The Department concurs with the
Bastrop County area as defined in the
proposed rules since Department per-
sonnel have observed this species
there in moderate numbers in each of
the last four years (1974-1977).

B. The Department also concurs
wnh_ the area proposed as Critical
Habitat in Burleson County since Dr.
Robert A. Thomas, Texas A & M Uni-
versity, has found the Houston toad
there in low numbers in each of the
last four years (1974-1977).

C. The Department recommends
that the northwest corner of Houston,
Tex., be modified to include that por-
tion of Addicks Reservoir southwest of
the reservoir levee east of Longitude
90°35'23” and north of Latitude
29°50'35", Although Houston toads
have not been reported from the Ad-
dicks Reservoir area, the habitat there
18 almost {dentical to that of the type
locality a short distance away.

D. Harris County, six areas in South
Houston and Pasadena. Based on the
information furnished by Mr. William
%-. McClure, Texas Department of
Highways and Public Transportation,
In conjunction with our research and
g)thers. the Texas Parks and Wildlife
ir?artment recommends the Yollow-
5 L. That the triangle between Harwin,
bon‘dren and the Southwest Freeway

€ deleted since practically all of the
c?nd 'surface' is covered with commer-
rﬁa}' industrial, or residential develop-
stem and is drained by underground
Slorm  sewers. Therefore, the area
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cannot be considered Houston toad
habitat.

2. That the area as defined in the
proposed rules by junction of Hillcroft
Avenue-South Main-Holmes Road-
Knight Road-Almeda  Road-West
Orem Drive-South Post Oak-Sims
Bayou-Hillcroft Avenue be designated
as critical habitat. Although no recent
Houston toad observations have been
recorded for the area which has been
approximately one-third developed, it
does contain suitable habitat and the
Houston toad might reasonably be ex-
pected to exist there,

3. That the area bounded by the
Gulf Freeway, Shawnee Drive,
Rodney, and Edgebrook Drive be con-
sidered as critical habitat since Hous-
ton toads were observed in this area in
1975 and 1976.

4. That the area bounded by Vista
Road, Watters Road, Crenshaw Road,
Young, Snodden Avenue, and Maple
Road be designated as critical habitat
since Houston toads were observed in
this area in 19786.

5. That the area bounded by Carson,
Martindale, Alemeda-Genoa Road,
Mykawa Road, Clear Creek, Tele-
phone Road, Fuqua, Gulf Freeway,
Meldrum, Monroe Road, Lanham,
Telephone Road, Brisbane, Mykawa,
and Carson Road be considered as
critical habitat since historically,
Houston toads have been previously
recorded there in good numbers,
though none have been recently ob-
served.

6. That the area near Horsepen
Bayou be expanded as follows: “Horse-
pen Bayou intersection with Bay Area
Boulevard, northwest along the west
bank of Armand Bayou to Genoa-Red
Bluff Road, west along Genoa-Red
Bluff Road to a projected extension of
the easternmost north-south runway
of Ellington Air Force Base, south
along the extended line of such
runway to its intersection with Horse-
pen Bayou, and easterly along the
north bank of Horsepen Bayou to Bay
Area Boulevard. This expansion would
include additional suitable habitat in
which the Houston toad was observed
in good numbers in previous years,
though nrone recently. The habitat
where these observations were made
has remained relatively unchanged,
particularly on Ellington Air Force
Base.”

Finally, Mr. Clark stated that the
Texas Parks and Wildlife Department
will continue to monitor areas of
known and potential Houston toad
habitat in an effort to better delineate
the distribution of this Endangered
species.

Lauren E. Brown (Illinois State Uni-
versity) stated that he had reviewed
all areas of critical habitat and could
make no additional alterations. He re-
viewed his past interest in B. housion-
ensis (research and recommendations
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for Endangered status in 1968) and in-
dicated that all of Harris County is po-
tentially critical habitat. He urged the
Department of the Interior to resist at
all costs any attempts by the City of
Houston, the State of Texas, Harris
County, or any other private or public
special interest groups that pressure
the Service to abandoning proposals
for critical habitat in the Houston
area,

Dr. Brown reiterated that little
State, Federal, or local money had
been spent on the species in spite of its
very critically Endangered status. He
states that this is in direct contrast
with species such as the whopping
crane and California condor. He points
out that the Houston toad, with prob-
ably not more than 300 individuals in
existence, has been repeatedly men-
tioned by various authors as a species
which should have a high priority for
protection and rehabilitation. Never-
theless, according to Dr. Brown, this
species has been totally neglected. He
states that the proposal of ecritical
habitat represents a positive step for-
ward if the Service would pay more at-
tention to conserving this species. He
concludes that the Houston toad has a
high potential for being saved.

James M. Scott, Jr. (Houston, Tex.)
suggested that the area called Sharp-
stown be deleted as critical habitat but
that less developed areas in Harris
County in sandy soil be considered. He
further suggested some government-
owned lands (Ellington Air Force
Base, Hobby Airport, Clear Creek,
Sims . Bayou, Addicks Reservoir,
Barker Reservoir, Texas state prison
farm near Sugarland and Rosharon,
and the 100-year flood plain areas of
Oyster Creek and the Brazos River
near Houston) be considered. He also
recommended an area in Fort Bend
County bounded by the Brazos River,
Route 723 north of Rosenberg, Oyster
Creek downstream past Sugarland,
Dewalt to Juliff or the Brazoria
County line bé designated as critical
habitat. He also stressed a critical
habitat designation solely on biologi-
cal grounds and that, although toads
can’t vote, we must protect such En-
dangered animals.

W. L. McClure (Houston, Tex.) rec-
ommended deletion of area D(1) and
that the southern parts of areas D(2)
and D(5) should also be deleted from
any final rulemaking. Mr. McClure
commented on development in Harris
County and stated fhat government-
owned areas, such as Ellington Air
Force Base and Barker and Addicks
Reservoir, should be preserved as a
sanctuary for the Houston toad. He
stated that land preserves and a cap-
tive breeding program are really the
only ways to ensure the survival of the
species in Harris County.

James Dixon (Texas A & M Univer-
sity) found the evaluation of habitat
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in the proposal as adequate but recom-
mended the deletion of the Sharp-
stown area. He also suggested includ-
ing Ellington Air Force Base since the
Houston toad and Attwater’s prairie
chicken are there., He recommended
the purchase of the Burleson County
area and highly recommended the
other proposed sites, especially the
Bastrop County site, be included in a
final rulemaking.

The following individuals endorsed
the proposal in its entirety, or with
the deletion of the Sharpstown area.
In addition, several individuals also re-
quested that the Ellington Air Force
Base be included in future consider-
ations of critical habitat: Robert A.
Thomas (Louisiana State Universitly
Medical Center), William A. Butler
(Environmental Defense Fund),
Eugene I. Majerowicz (Los Angeles,
Calif.), D. Marrack (Bellaire, Tex.), J.
A. Rochelle (Francis and Francis,
Dallas, Tex.), J. W. Akers (Sierra Club,
Houston Regional Group), Raymond
H. McDavid (Outdoor Nature Club of
Houston), Morton Rich (Houston,
Tex.), W. F. Blair (University of Texas
at Austin), and Stanléy McBee (Hous-
ton, Tex.).

R. L. Lewis (Chief Engineer of High-
way Design, State Department of
Highways and Public Transportation)
listed a series of roads in Bastrop, Bur-
leson, and Harris Counties which
would probably be affected by the pro-
posed Critical Habitat determination.

Mr. Lewis stated that it is doubtful
the areas proposed as Critical Habitat
by the Service will lead to ensuring
the survival or recovery of the Hous-
ton toad because:

1. Within Critical Habitats, it ap-
pears that only those proposed actions
with Federal involvement are covered;
private actions are not. Very little of
the proposed Critical Habitat is under
Federal control.

2. The Critical Habitats proposed for
Harris County in some cases are al-
ready developed urban areas; in
others, they fall directly in the path of
current urban growth. Even if the pro-
posed Critical Habitats are adopted,
the enormous growth pressures for in-
dustrial, commercial, and residential
development in the rapidly growing
Houston metropolitan area will most
likely result in the alteration of such
areas by privately financed ventures.

3. One reason for diminished Hous-
ton toad population is loss of habitat—
which Critical Habitat determination
may or may not deter. Another prob-
ably more significant factor is inter-
species hybridization and competition
with the Gulf Coast toad (Bufo valli-
ceps). This species apparently readily
adjusts to the changing environment
in the Houston area while the Hous-
ton toad does not. Accordingly, even if
the proposed Critical Habitats could in
some way preserve the status quo
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within such areas, the drainage and
other developmental alterations
taking place in the areas surrounding
the Critical Habitats would not limit
this more dominant species—nor its
competition and hybridization with
whatever Houston toad populations
might possibly be present in the Criti-
cal Habitat areas.

Accordingly, Mr. Lewis suggested as
an alternative to include Addick and
Barker Flood Protection Reservoirs,
Ellington Air Force Base, and Armand
Bayou Park as areas which could be
Critical Habitat. In view of tlie scarci-
ty of the toad in Harris County, appro-
priate agencies should obtain speci-
mens which could be established in
those areas, according to Mr. Lewis.

L. Diane Schenke, representing
Vinson and Elkins, Attorneys at Law,
submitted three lengthy letters on
behalf of clients of her firm. She ob-
jected to several of the areas in Harris
County being included as Critical
Habitat saying that: (1) The proposal
is not biologically justified because of
soil types; (2) the designation is arbi-
trary and capricious because the final
report on a Houston toad study con-
tracted by the Service had not been re-
ceived at the time the proposal was
published in the FEDERAL REGISTER; (3)
the Houston toad has a tendency to
hybridize in the areas of proposed
Critical Habitat and that there are
other more appropriate habitats avail-
able; and (4) the Service has not ful-
filled the obligations of § 102(C) of the
National environmental Policy Act. In
addition, comments were made on the
degree of development in some areas,
as in Sharpstown, which she stated
would preclude the presence of the
toad in that area.

All Ms, Schenke’'s letters contained
comments on the general life history
of Bufo houstonensis; most of here
statements were based on papers pub-
lished in the early 1970's. She also
doubted the validity of B. houstonen-
8is as a species because it was separat-
ed from other species only on morpho-
logical grounds. Each of her main
points were elaborated on, and she in-
cluded appropriate maps with each of
her letters. 1

W. A. Sweitzer (Johnson-Loggins,
Inc.) commented on only one of the
six proposed areas in Harris County—
the area D-2 of the proposal. Mr.
Sweitzer reviewed development in this
area and enclosed a report by W. L,
McClure, a consultant, which indicat-
ed for the most part that conditions
do not support bioclogical reasons to
classify this particular area as Critical
Habitat. Mr. Sweitzer concluded that
the Service should not include this
area in a final rulemaking without spe-
cific biological study.

David 8. Wolff (Wolff, Morgan and
Company) commented on the pro-
posed area in northwestern Harris

County. Mr. Wolff referred extensive-
ly to a 1975 report (Federal Aid Pro-

. ject No. W-103-R-5) which did not
mention Houston toads in Harris
County since 1967, and which stated
that landowners had been contacted.
Mr. Wolff mentioned that habitat
modification is continuing to occur in
the area in northwest Houston, and
that there was little reason to suspect
that B. houstonensis still exists in this
area, Mr. Wolff questioned why pri-
vate property should be designated
Critical Habitat while 1,000 feet to the
west, Addicks Reservoir, a 14,000 acre
public property, should not be so des-
ignated. Mr. Wolff also stated that he
had never been contacted by anyone
about Houston toads.

Errol J. Donahue (Houston, Tex.)
stated humans should not be displaced
because of toads.

Colonel Luis F. Dominguez (Chief,
Environmental Planning Division, U.S.
Air Force) requested a threshold ex-
amination with regard to this species
for areas on Ellington Air Force Base.
Richard Broun (Office of Environmen-
tal quality, Department of Housing
and Urban Development) commented
that the Regional Office in Dallas had
several recently approved or pending
applications for funding assistance,
and that the applicants have been in-
formed of the Critical Habitat propos-
al. Each project would have to be re-
viewed in light of circumstances exist-
ing at that time. John R. Hill, Jr.
(Corps of Engineers, U.S, Army) sub-
mitted information on the biology of
the Houston toad and listed a series of
projects which might be affected by a
Critical Habitat designation and sug-
gests specific methods be developed to
insure the preservation of Critical
Habitat.

Finally, the week of October 17-21,
1977, a review team consisting of Fish
and Wildlife Service personnel, consul-
tants to the Service, and a representa-
tive of the Texas Parks and Wildlife
Department met in Houston and re-
viewed all areas proposed as Critical

Habitat in Bastrop, Burleson, and
Harris Counties.
CONCLUSION

Bastrop County. The Service be-
lieves this is the best locality presently
known for the Houston toad. The only
problem with the FeDpERAL REGISTER
proposal for this site was the bound-
ary around the town of Bastrop. The
proposal reads “ * * * west and north-
west along the north bank of the Colo-
rado River to the city limits of Bas-
trop, and north through Bastrop along
Texas State Highway 95 * ¢ * .” This
is hereby changed to * * * * west and
northwest along the north bank of the
Colorado River to the due southward
extension of Texas State Highway 95,
and north along that extension and
Texas State Highway 95 * * *."” The

-
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demarcation line for soils in this area
is a high ridge east of Bastrop. This
new boundary eliminates unsuitable
portions and utilizes firmer landmarks
than city limits, which are subject to
change.

Burleson County. The one mile
radius circle around Woodrow Lake in-
cludes all known Houston toad local-
ities in Burleson County, the soil type
(sand) conforms to the weak burrow-
ing habitats suggested for this species,
and both temporary and permanent
ponds are found throughout the pro-
posed area. The Service feels that one
mile is a reasonable distance for dis-
persal from the center of activity.

After a thorough review and consid-
eration of all comments and recom-
mendations received, the Director has
decided to proceed with a final rule-
making to list those areas in Bastrop
and Burleson Counties as Critical
Habitat for the Houston toad, with
slight modifications which will provide
a clearer more stable boundary around
the town of Bastrop.

The Director further has deter-
mined that proposed areas D-1 and D-
2 of Harris County do not contain
habitat nor records of Houston toads
and should no longer be considered as
Critical Habitat for the species.

Finally, the Director has determined
that there is insufficient data at pre-
sent on which to base a Critical Habi-
tat designation for those remaining
areas in Harris County. Therefore,
these areas will not be acted on in this
final rulemaking. However, should
future studies indicate that these
areas are critical to the survival of the
Houston toad, then a final determina-
tion of Critical Habitat can be made at
the appropriate time. -

EFFECT OF THE RULEMAKING

The effects of this determination are
involved primarily with section 7 of
th‘e Act, which states:

‘The Secretary shall review other
brograms administered by him and
utilize such programs in furtherance
of the purposes of this Act. All other
Federal departments and agencies
shall, in consultation with and with
the assistance of the Secretary, utilize
their authorities in furtherance of the
burposes of this Act by carrying out
brograms for the conservation of en-
dangered species and threatened spe-
Cies listed pursuant to section 4 of this
Act and by taking such action neces-
sary to insure that actions authorized,
funded, or carried out by them do not
Jeopardize the continued existence of
Such endangered species and threat-
f}led Species or result in the destruc-
lon or modification of habitat of such
Species which is determined by the
Secretary, after consultation as appro-
briate with the affected States, to be
Critical,” ,

An interpretation of the term “Criti-
¢al Habitat” was published by the Fish
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and Wildlife Service and the National
Marine Fisheries Service in the FeEpER-
AL REGISTER of April 22, 1975 (40 FR
17764-17765). Some of the major
points of that interpretation are: (1)
Critical Habitat could be the entire
habitat of a species, or any portion
thereof, if any constituent element is
necessary to the normal needs or sur-
vival of that species; (2) actions by a
Federal agency affecting critical habi-
tat of a species would not conform
with section T if such actions might be
expected to result in a reduction in
the numbers or distribution of that
species of sufficient magnitude to
place the species in further jeopardy,
or restrict the potential and reason-
able recovery of that species; and (3)
there may be many kinds of actions
which can be carried out within the
Critical Habitat of a species which
would not be expected to adversely
affect that species. —~
Any Federal agency which feels its
actions might affect the survival or
the continued existence of this species
should enter into consultation with

the Director. Proposed provisions for °

interagency cooperation have been
published in the January 26, 1977,
FEDERAL REGISTER (42 FR 4868-4875)

to assist Flederal agencies in complying,

with section 7.
NATIONAL ENVIRONMENTAL PoLicY ACT

An environmental assessment has
been prepared in conjunction with this
rulemaking. It is on file in the Ser-
vice’'s Office of Endangered Species,
1612 K Street NW., Washington, D.C.
20240, and may be examined during
regular business hours or obtained by
mail. The assessment is the basis for a
decision that the determinations of
this rulemaking are not major Federal
actions which would significantly
affect the quality of the human envi-
ronment within the meaning of sec-
tion 102(2XC) of the National Envi-
ronmental Policy Act of 1969.

The primary author of this rulemak-
ing is Dr. C. Kenneth Dodd, Jr., Office
of Endangered Species, U.S. Fish and
Wildlife Service 202-343-7814.

REGULATION PROMULGATION

Accordingly, 50 CFR 17.95(d) is
amended by adding critical habitat of
the Houston toad before that of the
Florida Pine Barrens treefrog as fol-
lows:

§17.95 Critical Habitat—Fish and Wild-
life.

L ] - - L] -
(d) Amphibians.
L . . L] .
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HOUSTON TOAD

(Bufo houstonensis)

Texas—Areas of land, water, and air-
space as follows:

(1) Bastrop County, From the junc-
tion of a line corresponding to
30°12'00” N. and Texas State Highway
95 east along a line corresponding to
30°12'00" N. to where it intersects a
line corresponding to 97°7'30” W. and
south along a line corresponding to
97°7'30” W. to where it intersects the
Colorado River, west and northwest
along the north bank of the Colorado
River to the due southward extension
of Texas State Highway 95, and north
along that extension and Texas State
Highway 95 to where it intersects a
line corresponding to 30°12'00” N.

NHOLSTON TOAD

Hostrop Comuny. TRAAS

\ B

Critical Habitat for the Houston toad.

(2) Burleson County. A circular area
with a 1-mile radius, the center being
the north entrance to Lake Woodrow
from Texas FM 2000.

L0 Miles 1o Caldach
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Critical Habitat for the Houston toad.

Note.—The Service has determined that
this document does not contain a major
action requiring preparation of an Economic
Impact Statement under Executive Order
11949 and OMB Circular A-107,

Dated: January 18, 1978.

KEITH M. SCHREINER,
0 Acting Director,
Fish and Wildlife Service.

[FR Doc. 78-2450 Filed 1-30-78; 8:45 am]

[4310-55]

PART 17—ENDANGERED AND THREATENED
WILDLIFE AND PLANTS

Listing of the Eastern Indigo Snake as o
Threatened Species

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines
the eastern indigo snake (Drymarchon
corais couperi) to be a Threatened
species. This action is being taken be-
cause of the threats of habitat modifi-
cation, collection for the pet trade,
and gassing while in gopher tortoise
burrows, and provides Federal protect-
for the species. The eastern indigo
snake is known only from Florida and
Georgia. Historically, the species has
been recorded in Alabama, Mississippi,
and South Carolina.

DATE: This rule becomes effective on
March 3, 1978.

FOR FURTHER INFORMATION
CONTACT:

Mr. Keith M. Schreiner, Associate
Director, Federal Assistance, Fish
and Wildlife Service, U.S. Depart-
ment of the Interior, Washington,
D.C. 20240, 202-343-46486.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On August 1, 1977, the Service pub-
lished a proposed rulemaking in the
FEDERAL REGISTER (42 FR 38921-38924)
advising that sufficient evidence was
on file to support a determination that
the eastern indigo snake was a Threat-
ened species pursuant to the Endan-
gered Species Act of 1973, 16 U.S.C.
1531 et seq. That proposal summarized
the factors thought to be contributing
to the likelihood that this snake could
become Endangered within the fore-
seeable future, specified the prohibi-
tions which would be applicable if
such a determination were made, and
solicited comments, suggestions, objec-
tions and factual information from
any interested person. Section
4(b)(1)(A) of the Act requires that the
Governor of each State or Territory,
within which a resident species of
wildlife is known to occur, be notified
and provided 90 days to comment
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before any such species is determined
to be a Threatened species or an En-
dangered species. A letter was sent to
the Governors of the States of Flor-
ida, Georgia, Alabama, Mississippi,
and South Carolina on August 5, 1977,
notifying them of the proposed rule-
making for the eastern indigo snake.
On this same date, a memorandum
was sent to the Service Directorate
and affected Regional personnel, and
letters were sent to other interested
parties.

Official comments were received
from Governor Reubin O’D. Askew of
Florida, Governor George Wallace of
Alabama, and Governor Cliff Finch of
Mississippi.

Governor Askew referred the letter
concerning the "proposed rulemaking
to Colonel Robert Brantly, Director of
the Florida Game and Fresh Water
Fish Commission, for appropriate re-
sponse. Lt. Col. Brantley Goodson, Di-
rector of the Division of Law Enforce-
ment of the Florida Game and Fresh
Water Fish Commission, replied. Lt.
Col. Goodson detailed the problems
encountered by the State in enforcing
their law concerning protection of the
eastern indigo snake. A rather sizable
black market is continuing to deplete
populations in the State for export to
commercial markets, especially in the
North. Not only are individuals in-
volved, but large scale reptile whole-
saling companies as well. According to
Lt. Col. Goodson, these individuals are
aware that the indigo is protected in
Florida and will admit that Florida is
the source of their supply. Lt. Col.
Goodson noted that Florida is con-
tinuing to prosecute violations of their
protected species laws and has cooper-
ated with Fish and Wildlife Service
agents in efforts to halt illegal trade in
reptiles. He stressed the need for con-
tinued cooperation and solicited the
Service’s support in dealing with the
indigo snake trade situation.

Governor Wallace indicated that
while Alabama no longer supports
known populations of eastern indigo
snakes, the Alabama Cooperative
Wildlife Research Unit is conducting
research on this species. Some snakes
may be reieased in Alabama in good
habitat where protection can be pro-
vided, according to Governor Wallace.
He supported a Threatened status.

Governor Finch noted that the east-
ern indigo snake is officially protected
in the State of Mississippi and en-
closed a copy of the regulations re-
garding such protection with his com-
ments. Governor Finch stated that
while no confirmations of the indigo
snake have been made since the 1950's,
a reported sighting occurred in Stone
County in 1977 and that indigo snakes
may still be present in South Missis-
sippi in longleaf pine areas where
gopher tortoises occur. The Governor
supported the listing of this species as
Threatened.

SuMMARY OF COMMENTS AND
RECOMMENDATIONS

Section 4(b)(1XC) of the Act re-
quires that a summary of all com-
ments and recommendations received
be published in the FEDERAL REGISTER
prior to adding any species to the list
of Endangered and Threatened Wild-
life and Plants.

In the August 1, 1977, FEDERAL REG-
ISTER proposed rulemaking (42 FR
38921-38924) and associated August 1,
1977, Press Release, all interested par-
ties were invited to submit factual re-
ports or information which might con-
tribute to the formulation of a final
rulemaking.

All public comments received during
the period August 1, 1977, to Novem-
ber 29, 1977, were considered.

In addition to the comments re-
ceived from the Governors of Florida,
Alabama, and Mississippi, comments
were received from 26 individuals and
representatives of various organiza-
tions.

Mr. Jack A. Crockford, Director of
the Georgia Department of Natural
Resources, supported the proposed
listing and included a copy of the rec-
ommendation to add this species to
the Georgia protected species list.

Howard Lawler (Atlanta Zoological
Park) submitted two letters in support
of the proposed listing. The first (Sep-
tember 28, 1977) supported the listing
and added additional information on
the presence of pesticides in indigo fat
samples from & paper in press in Her-
petological Review. In the second (Oc-
tober 24, 1977), Dr. Lawler expressed
concern because some individuals may
feel the indigo snake is not Threatl-
ened because certain populations are
doing well. Dr. Lawler emphasized
that continued and uncontrolled “non-
commercial” collecting without regula-
tion would endanger populations in
most parts of the range. He restated
his support for the proposal. R. H.
Hunt (Curator of Reptiles, Atianta
Zoological Park) also supported the
proposal and mentioned habitat modi-
fication, pesticides, and commercial
trade as being involved in the species
decline.

Bob Truett (Birmingham Zoo) sup-
ported the proposed rulemaking, again
singling out overcollection for pets as
a main cause of the decline in indigos.
However, Mr. Truett feels that the
Texas indigo snake should also be in-
cluded as a Threatened species since
protection for only eastern indigo
snakes may cause harm to the other
subspecies. Mr. Truett also commented
extensively on the detrimental influ-
ences of “Rattlesnake Roundups” on
native fauna, including indigo snakes,
in parts of the Southeast. Mr. Truetl
continues that no protection for the
indigo snake will be effective until it
controls or eliminates the Rattlesnake
Roundups throughout the range of




the snake. Finally, Mr. Truett indi-
cates that off-road vehicles may
become a serious problem to the
indigo snake, as their use is increasing
in many areas. Robert Mount (Auburn
University) also commented on Rat-
tlesnake Roundups and their detri-
mental impact on the eastern indigo
snake and supported the proposed
Threatened status.

Rattlesnake Roundups generally
employ gasoline dumped down the
burrows of gopher tortoises to cause
the snakes to vacate and thus be cap-
tured. However, many snakes, includ-
ing indigo snakes, are killed by this
practice, Jane Risk (Animal Protection
Institute) and Mark Stahle (New Cum-
berland, Pa.) commented on this prac-
tice and supported the proposed rule-
making., Mr. Stahle and Ms. Risk also
commented on overcollection as a
threat to the species.

Richard M. Blaney (West Virgina
State College) supported the proposal,
citing increases in price for this species
from $17 in 1965 to over $200 pres-
ently. He further stated that regula-
tions should prohibit the sale of all
native fauna except by licensed deal-
ers to permitted institutions or indi-
viduals; private possession or collec-
tion should not be restricted.

The following individuals supported
the proposal for the reasons listed in
the proposed rulemaking: Bette Bech-
tel (Valdosta State College), Howard
Campbell (National Fish and Wildlife
Laboratory), Steven Christman (Na-
tional Fish and Wildlife Laboratory),
James A, Timmerman (South Carolina
Wildlife and Marine Resources De-
bpartment), Sherrard Coleman (Envi-
ronmental Defense Fund), Donna
Ripley (Whittier, California), W. Troy
Allen (Massachusetts Herpetological
Society), Audrey Jackson (Tarpon
Springs, Florida), W. A. Black (Cahaba
Heights, Alabama), and Delano Deen
(Hurricane Creek Protective Society).
No new data were supplied.

Joseph W. Jacob, Jr. (Mississippi
Natural Heritage Program) provided
updated information on the distribu-
Uon of the eastern indigo snake in
Mississippi. Daniel Tobin (Associate
Director, National Park Service) sup-
borted the designation as threatened
on behalf of the National Park Ser-
Vice. He indicated that if finalized, the
Park servlce would propose to study
areas in three Parks in its jurisdiction
for sultability for designation as Criti-
cal Habitat. He further suggested that
Consideration be given to acquiring
lands adjacent to De Soto National
Memorial that might qualify as Criti-
cal Habitat. Mr. Tobin also expressed
interest in developing a cooperative
Mmanagement agreement under which
Staff of De Soto National Memorial
Would provide protection, interpreta-
tion, or other activities required for
Proper management of the land ac-
Quired as Critical Habitat.
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Daniel K. Tabberer (NSTL Station,
Mississippi) indicated that he had
talked with E. D. Keiser (University of
Mississippi) who felt that the species
should not be listed because of lack of
controls; Dr. Keiser apparently feels
the proposal is a case of overreaction
to a problem, and that habitat preser-
vation is the best way to insure the
preservation of individual species. Mr.
Tabberer recommended no listing for
Arkansas, Louisiana, and Mississippi.
Thomas C. Nelson (Deputy Chief,
Forest Service) replied that while the
Forest Service had no substantive in-
formation, informal contacts with her-
petologists familiar with the species
supports the hypothesis of widespread
decline.

Louis Porras (The Shed, Miami,
Florida) agreed that the indigo snake
needed some form of protection, but
doubted whether listing it as Threat-
ened reflected its biological status, at
least in south Florida, and that such a
listing would not prevent continued
habitat destruction. He suggested that
a new list be created to protect species
from commercial exploitation and that
the indigo snake be placed in this cate-
gory. Mr. Porras also provided infor-
mation on the habits and habitats of
the eastern indigo snake in south Flor-
ida.

Dick Flood (Okefenokee Swamp
Park) expressed his desire to see the
indigo snake protected, but felt that
information the Fish and Wildlife Ser-
vice has received may be false, biased,
and incomplete., He felt that more
studies are necessary before a decision
is made on the species' status so that
it may be properly protected.

Sterling R. Williamson (Norfolk, Vir-
ginia) indicated that, in his opinion,
placing this species on the List of En-
dangered and Threatened Wildlife and
Plants would not offer the needed pro-
tection that this species may deserve.
He feels that unless adequate mea-
sures are taken for public education
and prevention of habitat destruction,
adding it to another list would not be
of any benefit.

J. D. Parrott (National Association
for Sound Wildlife Programs) did not
feel the species is Threatened because
he feels that substitute habitat is
available to compensate for past habi-
tat destruction. This substitute habi-
tat includes areas with Australian pine
trees and orange groves. Dr. Parrott
noted that indigo populations are de-
clining in Georgia where no substitute
habitat is available and that both
George and Florida protect this spe-
cies. He stated that Federal protection
will not insure protection since the
species is already adequately protected
by the States and that, in his opinion,
the Lacy Act prohibitions are suffi-
cient to regulate illegal traffic in these
snakes. He also felt that such a listing
would hamper research on this spe-
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cies. On behalf of the Association, Dr.
Parrott recommended the prohibition
of sales of products produced from
snakes collected in rattlesnake roun-
dups. This he felt would help prevent
the gassing of gopher tortoise bur-
rows.

CONCLUSION

While the large majority of individ-
uals who responded to the proposed
rulemaking were in favor of the status
proposed and agreed with those fac-
tors thought to be contributing to the
decline of the species, a few individ-
uals expressed doubts that a listing
would protect the species. A Threat-
ened status would protect the species
from commercial exploitation by al-
lowing protection throughout the his-
torical range, not just in Georgia and
Florida. As such, there would not be
any doubt about whether existing laws
protected a particular specimen in
question; no longer could it be claimed
that a specimen came from outside
Georgia and Florida, a problem en-
countered with enforcement of the
Lacy Act.

When considered throughout its
range, the eastern indigo snake is
Threatened. However, this does not
imply that every local population
within a geographical area is Threat-
ened. As such, the Service recognizes
that some populations of indigo
snakes in South Florida are doing well.
However, it would be best to consider
this species as an entity because of
continuous distribution. At this time,
there is no evidence that Texas indigo
snakes are either Threatened or En-
dangered. Should the Service receive
such information in the future, the
Service will act accordingly.

While it is true that no action by the
Fish and Wildlife Service can forestall
habitat destruction in all areas of the
range, even if Critical Habitat was de-
termined, the final action will make
other. prohibitions available to insure
the survival of this species. Manage-
ment programs can now be formulated
and money from the Land and Water
Conservation Fund would be available
for habitat acquisition. By listing this
species, the prohibitions of the Endan-
gered Species Act of 1973 would be
brought into force; this action is not
simply adding this species to another
“protected” list.

Before Critical Habitat can be deter-
mined, precise limits of the distribu-
tion of the main populations will have
to be assembled. As such, more infor-
mation will have to be obtained. How-
ever, there is more than enough reli-
able data to make an assessment as to
the status of this species. The Service
does not feel this information is false
or biased.

Finally, the Service does not have
the power to prohibit Rattlesnake
Roundups in areas where the eastern
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indigo snake occurs. Nor would prohi-
bition of products of these roundups
insure that they would no longer be
conducted. The Service does not con-
done the wanton destruction of many
forms of wildlife as a result of the gas-
sing of dens and burrows, but does feel
that this is a practice best left to the
States to regulate.

After a thorough review and consid-
eration of all the information avail-
able, the Director has determined that
the eastern indigo snake is threatened
with becoming Endangered through-
out all or a significant portion of its
range due to one or more of the fac-
tors described in section 4(a) of the
Act. This review amplifies and sub-
stantiates the description of those fac-
tors and are described as follows:

1. The present or threatened destruc-
tion, modification, or curtailment of
its habitat or range.—The eastern
indigo snake inhabits a region that is
experiencing rapid development re-
sulting in considerable loss of available
habitat. A favorable characteristic of
its habitat includes well drained soils
which are ideal for human settlement,
resulting in a serious decline in the
populations of eastern indigo snakes in
many areas.
~ 2, Overytilization for commercial,
sporting, scientific, or educational
purposes.—The eastern indigo snake is
in great demand by the pet trade with
prime specimens selling for as much as
$200-$250. The exiremely docile
nature of the snake and its large size
make it highly desirable as a pet and,
therefore, avidly sought by dealers.
Commercial trade is probably the
main cause for the decline of this spe-
cies throughout its range.

3. Disease or predation.—Unknown.

4. The inadequacy of existing regula-
tory mechanisms.—The eastern indigo
snake is strictly protected in Georgia,
Florida, and Mississippi. However,
these States cannot effectively control
the trade in snakes once they leave
the State. If a species is taken in viola-
tion of a State’s law and moved illegal-
ly across a State line, such action be-
comes a violaton of the Lacey Act.
However, it has been a common prac-
tice to claim that the indigos in trade
came from Alabama or South Caroli-
na, where the snake has not been
taken by experienced herpetologists in
many years. This claim is virtually im-
possible to completely refute. There-
fore, trade in illegally taken indigo
snakes can continue in spite of strong
State laws. There are no laws to pro-
tect the eastern indigo snake in Ala-
bama or South Carolina.

5. Other natural or manmade factors
affecting its continued existence.—In
many areas in the Southeast, burrows
of the gopher tortoise are gassed in
order to drive out rattlesnakes which
use the tortoise burrows. Indigo
snakes also use gopher tortoise bur-
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rows and recent research has indicated
that eastern indigo snakes are harmed
or killed by this practice.

EFFECT OF THE RULEMAKING

Section 7T of the Act provides:

The Secretary shall review other pro-
grams administered by him and utilize such
programs in furtherance of the purposes of
this Act. All other Federal departments and
agencies shall, in consuitation with and with
the assistance of the Secretary, utilize their
authorities in furtherance of the purposes
of this Act by carrying out programs for the
conservation of Endangered species and
Threatened species listed pursuant to sec-
tion 4 of the Act and by taking such action
necessary to insure that actions authorized,
funded, or carried out by them do not jeop-
ardize the continued existence of such En-
dangered species and Threatened species or
result in the destruction or modification of
habitat of such species which is determined
by the Secretary, after consultation as ap-
propriate with the affected States, to be
critical.

The Director has prepared, in con-
sultation with an ad hoc interagency
committee, guidelines for Federal
agencies for the application of section
7 of the Act, In addition, provisions for
Interagency Cooperation were pub-
lished on January 4, 1978 (43 FR 869-
876), codified at 50 CFR 402.

Although no Critical Habitat has yet
been determined for this species, the
other provisions of section 7 are appli-
cable.

Endangered species regulations al-
ready published in Title 50 of the
Code of Federal Regulations set forth
a series of general prohibitions and ex-
ceptions which apply- to all Endan-
gered and Threatened species. The
regulations referred to above, which
pertain to Endangered and Treatened
species, are found at §§ 17.21 and 17.31
of Title 50 and are summarized below.

With respect to the eastern indigo
snake in the United States, all prohibi-
tions of section 9(a)(1) of the Act, as
implemented by 50 CFR Part 17.21,
would apply. These prohibitions, in
part, would make it illegal for any
person subject to the jurisdiction of
the United States to take, import or
export, ship in interstate commerce in
the course of a commercial activity, or
sell or offer for sale in interstate or
foreign commerce this species. It also
would be illegal to possess, sell, deliv-

wildlife which was illegally taken. Cer-
tain exceptions would apply to agents
of the Service and State conservation
agencies. /

Regulations published in the Fep-
ERAL REGISTER of September 26, 1975
(40 FR 44412), codified in 50 CFR Part
17, provided for the issuance of per-
mits to carry out otherwise prohibited
activities involving Endangered or
Threatened species under certain cir-
cumstances. Such permits involving
Endangered species are available for
scientific purposes or to enhance the
propagation or survival of the species.
In some instances, permits may be
issued during a specified period of
time to relieve undue economic hard-
ship which would be suffered if such
relief were not available.

EFFECT INTERNATIONALLY

In addition to the protection pro-
vided by the Act, the Service will
review the eastern indigo snake to de-
termine whether it should be proposed
to the Secretariat of the Convention
on International Trade in Endangered
Species of Wild Fauna and Flora for
placement upon the appropriate
Appendix(ices) to that Convention or
whether it should be considered under
othe{s,. appropriate international agree-
men

NATIONAL ENVIRONMENTAL PoLICY ACT

An environmental assessment has
been prepared and is on file in the Ser-
vice’s Washington Office of Endan-
gered Species. It addresses this action
as it involves the eastern indigo snake.
The assessment is the basis for a deci-
sion that this determination is not a
major Federal action which would sig-
nificantly affect the quality of the
human environment within the mean-
ing of section 102(2)c) of the National
Environmental Policy Act of 1969.

The primary author of this rule Is
Dr. C. Kenneth Dodd, Jr., Office of
Endangered Species, 202-343-7814.

REGULATION PROMULGATION

Accordingly, §17.11 of Part 17 of
Chapter I of Title 50 of the U.S. Code
of Federal Regulations is amended by
adding the eastern indigo snake to thg
list, alphabetically under “Reptiles,
as follows:

§17.11 Endangered and threatened wild-
life.

er, carry, transport, or ship any such . . * . B
S es Range
s Stagus When Special
Known Portion listed  rules
Common name Scientific name Population distribution endangered
Reptiles: Snake, Drymarchon NA..... USA. (Florida, Entire.. T .. 32 NA.
eastern indigo. corais couperi. Georgia,
Mississippi,
South
Alabama),
Nore.—The Service has determined that this document does not contain tion requiring pres-

aration of an Ecc ic Impact Stat

a major
nt under Executive Order 11949 and OMB Circular A-107.




Dated: January 24, 1978.

LyYNN A. GREENWALT,
Director,
Fish and Wildlife Service.

[FR Doc. 78-2586 Filed 1-30-78; 8:45 am]

[3510-12]

CHAPTER VI—FISHERY CONSERVATION AND
MANAGEMENT, NATIONAL OCEANIC AND
ATMOSPHERIC ADMINISTRATION, DEPART-
MENT OF COMMERCE

PART 652—SURF CLAM AND OCEAN
QUAHOG FISHERIES

Notice and Reduction of Fishing Time

AGENCY: National Oceanic and At-
mospheric Administration/Commerce.

ACTION: Emergency amendment to
regulations,

SUMMARY: This amendment con-
tains notice that 50 percent of the
quota of surf clams has been taken
and consequently, beginning January
30, 1978, all vessels engagin the surf
clam fishery in the fishery conserva-
tion zone shall be restricted to fishing

fg;i:ys per week until February 15,

EFFECTIVE DATE: January 30, 1978,

FOR FURTHER INFORMATION
CONTACT:

Mr. William G. Gordon, Regional Di-
rectqr. Northeast Region, National
Marine Fisheries Service, 14 Elm
Street, Gloucester, Mass. 01930, tele-
phone 617-281-3600.

SUPPLEMENTARY INFORMATION:
Emergency regulations were published
on November 22, 1977 (42 FR 59948)
and republished on December 30, 1977
(42 FR 6518) implementing the surf
clam and ocean quahog fisheries man-
agement;, plan. Section 652.6(b) of
these regulations provide that when
the Regional Director determines that
50 percent of the allowable quota of
surf clams has been taken, & notice to
that effect shall be published in the
f‘EDmAL RecisTER together with a de-
?Mation of the appropriate action
Which is necessary under the circum-
stances. Accordingly, notice is hereby
given that available information indi-
cates that 50 percent (87,500 bushels)
of the surf clam quota of 175,000 bush-
ﬁlls established by § 652.6(a) of the reg-

ations implementing that plan were
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taken by the end of the fishing day on
January 19, 1978. It is anticipated that
the quota of 175,000 bushels estab-
lished for surf clams landed from the
fishery conservation zone (FCZ)
during the emergency regulation
period (January 1 to February 14,
1978) will be exceeded if the present
level of effort continues for the re-
mainder of the emergency period. To
reduce the likelihood that the quota
will be exceeded during this period,
vessels harvesting surf clams from the
fishery conservation zone will be per-
mitted to fish for surf clams only two
days per week beginning 12:01 a.m.
January 30, 1978. The permitted fish-
ing days for surf clams for each vessel
will be those two designated fishing
days on which the vessel elected to
fish for surf clams during December,
1977, or which shows on the vessel
permit if the vessel did not fish during
December, 19717.

The conservation needs of this re-
source and the fact that the Secretary
determines that an emergency exists,
dictate that notice and public proce-
dure on this amendment is impracti-
cal, unnecessary, and confrary to the
public interest.

Signed at Washington, D.C., on this
25th day of January 1978 on behalf of
the Regional Director.

WinrFrep H. MEIBOHM,
Associate Director, National
Marine Fisheries Service.
Section 652.8(a) is hereby revised to
read as follows:

§652.8 Effort restrictions.

o - . * -

(a) Surf Clams. Fishing for surf
clams shall be permitted during four
days per week, from 12:01 a.m. (0001
hours) Monday to 12 midnight (2400
hours) Thursday, except as adjusted
under §652.6(b). However, no fishing
vessel shall engage in fishing for surf
clams on more than two days in any
week. For the period from January 30,
1978, through February 14, 1978, in-
clusive, the authorized fishing days for
surf clams for each vessel shall be the
two days (among Monday, Tuesday,
Wednesday, Thursday) on which the
owner or operator of the vessel elected
to fish pursuant to the earlier version
of this § 652.8(a) which appeared at 42
FR 59948 on Tuesday, November 22,
1977, Fishing for any part of a day will
be counted as one day of fishing. In
this paragraph, “fishing” means the
actual or attempted catching of fish,
but not activities in preparation for
fishing, such as traveling to or from
the fishing grounds.

. . . K .

[FR Doc. 78-2729 Filed 1-30-78; 8:45 am]
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[3410-30]
Title 7—Agriculture

CHAPTER 1I-—FOOD AND NUTRITION SERVICE,
DEPARTMENT OF AGRICULTURE

SUBCHAPTER B—GENERAL REGULATIONS AND
POLICIES—FOOD DISTRIBUTION

PART 250—DCNATION OF FOOD FOR USE IN
UNITED STATES, ITS TERRITORIES AND POS-
SESSIONS AND AREAS UNDER ITS JURISDIC-
TION

Corroction

AGENCY: Food and Nutrition Service.
ACTION: Correction of final rule.

SUMMARY: This document corrects a
final rule which appeared at 42 FR
59880-1 on November 22, 1977.

EFFECTIVE DATE: amendment pub-
lished on November 22, 1977, was ef-
fective on October 1, 1977.

FOR FURTHER INFORMATION
CONTACT:

Juan del Castillo, director, Food Dis-
tribution Division, Food and Nutri-
tion Service, United States Depart-
ment of Agriculture, Washington,
D.C. 20250, 202-447-8371.

On page 59881, paragraph (£)(3){v)
of §250.10 is corrected to read as fol-
lows:

§ 250.10 Miscellaneous provisions,

L * Ll L ©°

(f) Cash in liew of commodities for
nutrition programs for the elderly, ***

(3) LN

(iv) permit representatives of the
Department and of the General Ac-
counting Office of the United States
to inspect, audit, and copy such re-
cords at any reasonable time.

- - . L »

Dated: January 26, 1978.

CAROL TUCKER FOREMAN,
Assistant Secretary.

[FR Doc. 78-2697 Filed 1-30-78; 8:45 am]

[3410-16]

CHAPTER VI—SOIL CONSERVATION SERVICE,
DEPARTMENT OF AGRICULTURE

PART 622—WATERSHED PROJECTS DEAUTH-
ORIZATION OF PUB. L. B3-566 WATERSHED
PROJECTS

General Guidelines

AGENCY: U.S. Department of Agri-
culture, Soil Conservation Service
(SCS).

ACTION: Final rule.

SUMMARY: This section will provide
a way to deauthorize and delete water-
shed projects in which no construction
has started within eight (8) years after
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approval for operations and other wa-
tershrojects selected for deauthoriza-
tion by the State Conservationist
where it is unlikely that planned mea-
sures will be installed. The deauthori-
zation of funding will remove the pro-
jects from consideration for funds,
staff assistance, and other resource de-
mands. The released resources will be
available for concentration on high
priority projects which can be in-
stalled in a more efficient way.

DATES: Effective date: February 7,
1978.

FOR FURTHER
CONTACT:

J. W. Mitchell, Director, Watersheds
Division, Soil Conservation Service,
U.S. Department of Agriculture,
P.O. Box 2890, Washington, D.C.
20013, 202-447-3527.

SUPPLEMENTARY INFORMATION:
On Tuesday, December 6, 1977, the
Soil Conservation Service published
proposed rulemaking permitting ad-
ministrative actions to deauthorize
watershed projects.

DISCUSSION OF MAJOR COM-
MENTS: There was only one comment
received. The respondent was con-
cerned about the deauthorization of
watershed projects included in an
overall plan with downstream works
by thé Corps of Engineers where the
timing of construction for Corps of
Engineers projects had not kept up
with those of the watershed projects.
The respondent would be satisfied if
the proposal would permit the delay-
ing of watershed construction starts
beyond the eight (8) years for coordi-
nation with Corps of Engineers pro-
jects. Section 622.55(a) states in part,
“If, after agreement with sponsors,
the State Conservationist determines
it unlikely that planned measures will
be installed, he will initiate project
deauthorization action, as provided in
paragraph (b) of this section. State
Conservationists may elect to begin
deauthorization sooner where it is un-
likely that planned measures will be
installed and sponsors concur in the
deauthorization.” The determination
to deauthorize is keyed to a decision
that planned measures will not be in-
stalled. The delaying of a construction
start beyond the eight (8) years is per-
mitted if there are adequate assur-
ances that the planned measure will
be installed. Therefore, section 622.55
is published as final rules as follows:

Section 622.55—Deauthorizalion of
prajects

(a) By February 1, each calendar
year, the State Conservationist shall
examine watershed projects for which
he is responsible in which no structur-
al measures have been installed for
eight (8) years after approval for in-
stallation of works of improvement

INFORMATION
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(See section 622.40). If, after agree-
ment with sponsors, the State Conser-
vationist determines it unlikely that
planned measures will be installed, he
will initiate project deauthorization
action, as provided in subsection (b) of
this section. State Conservationists
may elect to begin deauthorization
sooner where it is unlikely that
planned measures will be installed and
sponsors concur in the deauthoriza-
tion.

(b) The State Conservationist will
notify the Administrator of the Soil
Conservation Service and concerned
State and other agencies, which had
been notified that the project was ap-
proved for installation of works of im-
provements, of the proposed deauthor-
ization. The environmental conse-
quences of deauthorization will be do-
cumented by an appropriate Environ-
mental Assessment and other steps, as
required by SCS procedure (7 CFR
650). If suthorization for funding by
the Administrator of the Soil Conser-
vation Service is subject to approval
by resolution by a committee of Con-
gress, the appropriate committee will
be given written notice of the pro-
posed deauthorization sixty (60) days
before final deauthorization action is
taken. Projects approved administra-
tively will be deauthorized by State
Conservationists after notification of
the Administrator of the Soil Conser-
vation Service. Notice of all project
deauthorization will be published in
the FepeEraL REGISTER by the State
Conservationist. The State Conserva-
tionist will notify sponsors and con-
cerned Federal, State, and local agen-
cies of final action. Deauthorization
proceedings may be canceled by the
State Conservationist based wupon
public, Congressional, or sponsor

“action at any time before the notice is
published.

(Catalog of Federal Domestic Assistance
Program No. 10.904, Watershed Protection
and Flood Prevention Program—Pub. L, 83-
566, 16 U.S.C. (1001-1008).)

Dated: January 24, 1978.

R. M. Davis,
Administrator, Soil Conserva-
tion Service, U.S. Department
of Agriculture.

[FR Doc. 78-2599 Filed 1-30-78; 8:45 am]

[3410-16]
SUBCHAPTER F—SUPPORT ACTIVITIES
PART 657—PRIME AND UNIQUE FARMLANDS
Subpart A—Important Farmlands Inventory

AGENCY: U.S. Department of Agri-
culture, Soil Conservation Service
(SCS).

ACTION: Final rule.

SUMMARY: This rule prescribes gen-
eral guidelines for a national program

of inventorying prime and unique
farmland, as well as other farmlands
of statewide or local importance. It
incl specific criteria for the definition
of prime farmland. This rule is neces-
sary because the Nation needs to know
the extent and location of the best
land for producing food, feed, fiber,
forage, and oilseed crops.

EFFECTIVE DATE: January 31, 1978.

FOR FURTHER INFORMATION
CONTACT:

R. 1. Dideriksen, Director, Inventory
and Monitoring Division, Soil Con-
servation Service, U.S. Department
of Agriculture, P.O. Box 2890, Wash-
ington, D.C. 20013, telephone 202-
447-5424.

SUPPLEMENTARY INFORMATION:
On August 23, 1977, the Soil Conserva-
tion Service published in the FEDERAL
REGISTER (42 FR 42359) proposed rules
for the conduct of its Important Farm-
lands Inyentory. During the 30-day
commenting period, 16 letters were re-
ceived from 4 Federal agencies, b State
and Commonwealth agencies, 6 private
firms associated with coal production,
and 1 State Chamber of Commerce.

All written comments were given
consideration in developing the final
rule.

The full text of all comments re-
ceived is on file and available for
public inspection in: Room 5214,
South Agriculture. Building, Inventory
and Monitoring Division, Soil Conser-
vation Service, U.S. Department of Ag-
riculture, Washington, D.C. 20013.

Di1SCcUSSION OF MAJOR COMMENTS
DEFINITION OF PRIME FARMLAND

One agency asked that SCS change
the prime farmland definition to in-
clude land that would qualify as prime
farmland after irrigation is provided.
SCS has determined that this would
change the intent of the inventory.
The prime farmland definition in-
cludes areas that currently are irri-
gated or have proper drainage to pro-
vide the necessary water regime (0
meet the criteria. The inventory is to
be kept current, as stated in § 657.2.

A Federal agency asked that SCS
add the following words to
§ 657.5(a)(2)(vi) “or are flooded only
under controlled conditions for irrigat-
ed farming.” SCS has determined that
the criteria for irrigation are ade-
quately covered in § 657.5(a)(2)(i). Irrl-
gation, regardless of the type used, 15
not commonly perceived as flooding
and the statements should be clearly
understood.

Another commenter proposed thal
the entire frigid temperature regime
include some soils too cold for normé!
farming practices, SCS recognizes this
problem, but is aware also that there
are soils within the frigid temperature

FEDERAL REGISTER, VOL. 43, NO. 21—TUESDAY, JANUARY 31, 1978




regime that are high yielding and need
to be included in the prime farmland
definition. Many of the soils that are
too cold for normal farming practices
also have other features that will
eliminate them from the prime farm-
land classification. Based on data
available at this time the entire frigid
temperature regime is included, pro-
vided all the other criteria are satis-
fied.

A private industry commenter sug-
gests that an additional criterion be
added to require that prime farmland
soils have an A horizon with an accu-
mulation of humified organic matter
of not less than 0.8 percent associated
with the mineral fraction. SCS agrees
that organic matter content is a very
important criterion for explaining the
behavior of soils. However, SCS does
not agree that an organic matter crite-
rion is needed in the rules. Adding
such a requirement would disqualify
thousands of acres of highly produc-
tive irrigated soils that have low or-
ganic matter content. These are
among the most productive soils of the
Nation when treated with acceptable
management techniques.

Another commenter suggests that
the permeability rate be changed from
0.06 inch to 0.2 inch per hour in all
soil horizons., SCS does not agree.
Such a change would delete millions
of acres of highly productive soils in
the Mississippi Delta and other areas
of the Western and Southeastern
United States. Such soils require care-
ful management techniques. However,
these soils are some of the Nation’s
most productive lands.

A private company suggests that the
criteria in § 657.5(a)(2)(i) be expanded
to include the concept of cultivated
crops adapted to the region and to
define both cultivated crops and root
Zones, SCS agrees and has added the
definitions as requested.

Several people expressed concern
that the proposed definition of prime
farmland was too rigid for individual
States that might want to modify cer-
tain parameters to adequately reflect
brime farmland. SCS agrees and has
changed § 657.4(a)(2) to allow flexibil-
ity in application of the permeability
Criterion or permit the restricting of
other specific criteria to assure that
the most accurate identification of
brime farmlands is made for each
State. The national criteria will not
thange, but this flexibility permits
State Conservationists, in cooperation
With others, to identify soil mapping
units that include a portion of both
brime and nonprime farmlands or that
have chemiecal and physical properties
that cannot be determined accurately
€nough to clearly place the soil in or
out of the criteria.

CONCERN FOR WETLANDS

A Federal agency was concerned
that the definition of prime farmlands

RULES AND REGULATIONS

may include wetlands. SCS does not
intend that the definition of prime
farmland include areas that currently
qualify as wetlands. They are elimi-
nated from the criteria on the basis of
§ 857.5(a)(2)(1v).

CATEGORIES OF THE INVENTORY

Several private industry commenters
objected to the inclusion of unique
farmlands, farmlands of statewide im-
portance, and farmlands of local im-
portance in the inventory, arguing
that they extend the intent of Con-
gress as expressed in Pub. L. 95-87
which speaks only to the term prime
farmland as it relates to the surface
mining of coal. They argue the pro-
posed definition does not conform to
the definition set forth on page S8101
of the Congressional Record for May
20, 1977. SCS has determined that the
specific definition for prime farmlands
contained in §657.5(a) is exactly the
same as that which appeared on page
S8101 of the Congressional Record for
May 20, 1977, in all technical aspects.
Minor changes were made from the
wording in order to remove procedural
guidelines and other sentences that
did not relate specifically to scientific
criteria for prime farmland. SCS rules
(7 CER Part 657), are not intended to
be utilized only for the purposes of im-
plementing Pub. L. 95-87. If estab-
lishes an important farmland inven-
tory that covers four categories of im-
portant farmlands. Only one category,
prime farmland, has applicability to
the implementation of Pub. L. 85-87.

INVENTORY MAP SCALE
A Federal agency encourages the

overall use of 1:100,000-scale base

maps to provide uniformity among
county maps and to assist in making
comparisons among the national farm-
lands inventory and the national wet-
lands inventory. SCS concurs with the
goal of keeping all maps to a consis-
tent map accuracy and utilizing
common scales wherever possible.
However, in some counties with com-
plex patterns, larger maps are needed.
In those areas or where other de-
mands dictate, State Conservationists
may utilize base maps of other scales.

INVENTORY PROCEDURES

A State agency suggests that provi-
sions should be made for addition or
deletion of lands whose status has
changed in regard to the prime farm-
land criteria. SCS will keep these in-
ventories current and acreage will be
deleted when it fails to meet the crite-
ria for prime farmland.

A public service agency asked that
SCS not proceed with the identifica-
tion of important farmland until their
State had the opportunity to test and
modify definitions and ultimately pass
State legislation to define the agricul-
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tural lands of concern in the State.
SCS has determined that the system
as proposed allows States to develop
statewide definitions either by legisla-
tion or other policy. Definitions for
unique farmland, farmland of
statewide importance, and additional
farmland of local importance are in-
tentionally left broad enough to be de-
fined appropriately at each State
level. The definition of prime farm-
land must be uniformly applied in all
States to provide a basis for national
policy actions.

In accordance with these determina-
tions, 7 CFR Part 657 is published as
final rules.

(Catalog of Federal Domestic Assistance
programs numbered 10.900 (Great Plains),
10.901 (Resource Conservation and Develop-
ment), 10.202 (Soil and Water Conserva-
tion), 10.904 (Watershed Protection and
Flood Prevention), and 10.905 (Plant Mate-
rials).)

Dated: January 23, 1978.

R. M. Davis,
Administrator,
Soil Conservalion Service.

Subpart A—important Farmiands Inventory

Sec.

657.1 Purpose.

657.2 Policy.

657.3 Applicability.

657.4 SCS Responsibilities.

657.5 Identification of important farm-
lands.

Avursority: 16 U.S.C. 590a-f, q; 7 CFR
2.62; Pub. 1. 95-87; 42 U.S.C. 4321 et seq.

Subpart A—Important Farmiands Inventory

§ 657.1 Purpose.

SCS is concerned about any action
that tends to impair the productive ca-
pacity of American agriculture. The
Nation needs to know the extent and
location of the best land for producing
food, feed, fiber, forage, and oilseed
crops. In addition to prime and unigue
farmlands, farmlands that are of
statewide and local importance for
producing these crops also need to be
identified.

§657.2 Policy.

It is SCS policy to make and keep
current an inventory of the prime
farmland and unique farmland of the
Nation. This Inventory is to be carried
out in cooperation with other interest-
ed agencies at the national, State, and
local levels of government. The objec-
tive of the inventory is to identify the
extent and location of important rural
lands needed to produce food, feed,
fiber, forage, and oilseed crops.

§ 657.3 Applicability.

Inventories made under this memo-
randum do not constitute a designa-
tion of any land area to a specific land
use. Such designations are the respon-
sibility of appropriate local and State
officials.
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§ 657.4 SCS Responsibilities.

(a) State Conservationist. Each SCS
State Conservationist is to:

(1) Provide leadership for inven-
tories of important farmlands for the
State, county, or other subdivision of
the State. Each is to work with appro-
priate agencies of State government
and others to establish priorities for
making these inventories.

(2) Identify the soil mapping units
within the State that qualify as prime.
In doing this, State Conservationists,
in consultation with the cooperators
of the National Cooperative Soil
Survey, have the flexibility to make
local deviation from the permeability
criterion or to be more restrictive for
other specific criteria in order to
assure the most accurate identification
of prime farmlands for a State. Each is
to invite representatives of the Gover-
nor’s office, agencies of the State gov-
ernment, and others to identify farm-
lands of statewide importance and
unique farmlands that are to be inven-
toried within the framework of this
memorandum.

(3) Prepare a statewide list of:

(1) Soil mapping units that meet the
criteria for prime farmland;

(ii) Soil mapping units that are
farmlands of statewide importance if
the criteria used were based on soil
information; and

(iii) Specific high-value food and
fiber crops that aré grown and, when
combined with other favorable factors,
qualify lands to meet the criteria for
unique farmlands. Copies are to be
furnished to SCS Field Offices and to
SCS Technical Service Centers
(TSC’s). (See 7T CFR 600.3, 600.6.)

(4) Coordinate soil mapping units
that qualify as prime farmlands with
adjacent States, including the States
responsible for the soil series. Since
farmlands of statewide importance
and unique farmlands are designated
by others at the State level, the soil
mapping units and areas identified
need not be coordinated among States.

(5) Instruct SCS District Conserva-
tionists to arrange local review of
lands identified as prime, unique, and
additional farmlands of statewide im-
portance by Conservation Districts
and representatives of local agencies.
This review is to determine if addition-
al farmland should be identified to
meet local decisionmaking needs.

(6) Make and publish each impor-
tant farmland inventory on a base
map of national map accuracy at an
intermediate scale of 1:50,000 or
1:100,000. State Conservationists who
need base maps of other scales are to
submit their requests with justifica-
tion to the Administrator for consider-
ation.

(b) Technical Service Centers. Field
representatives are to provide request-
ed technical assistance to State Con-
servationists in inventorying prime
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and unique farmlands (see 7T CFR
600.2). This includes reviewing
statewide lists of soil mapping units
that meet the criteria for prime farm-
lands and resolving coordination prob-
lems that may occur among States for
specific soil series or soil mapping
units.

(¢) National Office. The Assistant
Administrator for Field Services (see 7
CFR 600.2) is to provide national lead-
ership in preparing guidelines for in-
ventorying prime farmlands and for
national statistics and reports of prime
farmilands.

§657.6 Identification of important farm-
lands.

(a) Prime farmlands—(1) General.
Prime farmland is land that has the
best combination of physical and
chemical characteristics for producing
food, feed, forage, fiber, and oilseed
crops, and is also available for these
uses (the land could be cropland, pas-
tureland, rangeland, forest land, or
other land, but not urban built-up
land or water). It has the soil quality,
growing season, and moisture supply
needed to economically produce sus-
tained high yields of crops when treat-
ed and managed, including water man-
agement, according to acceptable
farming methods. In general, prime
farmlands have an adequate and de-
pendable water supply from precipita-
tion or irrigation, a favorable tempera-
ture and growing season, acceptable
acidity or alkalinity, acceptable salt
and sodium content, and few or no
rocks. They are permeable to water
and air. Prime farmlands are not ex-
cessively erodible or saturated with
water for a long period of time, and
they either do not flood frequently or
are protected from flooding. Examples
of soils that qgualify as prime farmland
are Palouse silt loam, 0 to 7 percent
slopes; Brookston silty clay loam,
drained; and Tama silty clay loam, 0 to
5 percent slopes.

(2) Specific criteria. Prime farm-
lands meet all the following criteria:
Terms used in this section are defined
in USDA publications: “Soil Taxon-
omy, Agriculture Handbook 436";
“Soil Survey Manual, Agriculture
Handbook 18”; “Rainfall-erosion
Losses From Cropland, Agriculture
Handbook 282"; “Wind Erosion Forces

in the United States and Their Use in

Predicting Soil Loss, Agriculture
Handbook 346”; and “Saline and
Alkali Soils, Agriculture Handbook
60.”

(i) The soils have:

(A) Aquic, udic, ustic, or xeric mois-
ture regimes and sufficient available
water capacity within a depth of 40
inches (1 meter), or in the root zone
(root zone is the part of the soil that is
penetrated or can be penetrated by
plant roots) if the root zone is less
than 40 inches deep, to produce the

commonly grown cultivated crops (cul-
tivated crops include, but are not
limited to, grain, forage, fiber, oilseed,
sugar beets, sugarcane, vegetables, to-
bacco, orchard, vineyard, and bush
fruit crops) adapted to the region in 7
or more years out of 10; or

(B) Xeric or ustic moisture regimes
in which the available water capacity
is limited, but the area has a devel-
oped irrigation water supply that is
dependable (a dependable water
supply is one in which enough water is
available for irrigation in 8 out of 10
years for the crops commonly grown)
and of adequate quality; or,

(C) Aridic or torric moisture regimes
and the area has a developed irriga-
tion water supply that is dependable
and of adequate quality; and,

(ii) The soils have a temperature
regime that is frigid, mesie, thermic,
or hyperthermic (pergelic and cryic re-
gimes are excluded). These are soils
that, at a depth of 20 inches (50 cm),
have a mean annual temperature
higher than 32° F (0° C). In addition,
the mean summer temperature at this
depth in soils with an O horizon is
higher than 47° F (8° C); in soils that
have no O horizon, the mean summer
temperature is higher than 59° F (15°
C); and,

(iii) The soils have a pH between 4.5
and 8.4 in all horizons within a depth
of 40 inches (1 meter) or in the root
zone if the root zone is less than 40
inches deep; and,

(iv) The soils either have no water
table or have a water table that is
maintained at a sufficient depth
during the cropping season to allow
cultivated crops common to the area
to be grown; and,

(v) The soils can be managed so that,
in all horizons within a depth of 40
inches (1 meter) or in the root zone if
the root zone is less than 40 inches
deep, during part of each year the con-
ductivity of the saturation extract is
less than 4 mmhos/cm and the ex-
changable sodium percentage (ESP) s
less than 15; and,

(vi) The soils are not flooded fre-
quently during the growing season
(less often than once in 2 years); and,

(vil) The product of K (erodibility
factor) x percent slope is less than 2.0,
and the product of I (soils erodibility)
x C (climatic factor) does not exceed
60; and y

(viii) The soils have a permeability
rate of at least 0.06 inch (0.15 cm) per
hour in the upper 20 inches (50 cm)
and the mean annual soil temperature
at a depth of 20 inches (50 cm) is less
than 59° F (15° C); the permeability
rate is not a limiting factor if the
mean annual soil temperature is 59° F
(156° C) or higher; and,

(ix) Less than 10 percent of the sur-
face layer (upper 6 inches) in these
soils consists of rock fragments coarser
than 3 inches (7.6 cm).
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(b) Unique farmland—(1) General
Unique farmland is land other than
prime farmland that is used for the
production of specific high value food
and fiber crops. It has the special com-
bination of soil quality, location, grow-
ing season, and moisture supply
needed to economically produce sus-
tained high quality and/or high yields
of a specific crop when treated and
managed according to acceptable
farming methods. Examples of such
crops are citrus, tree nuts, olives, cran-
berries, fruit, and vegetables.

(2) Specific Characteristics of
unique farmland. (i) Is used for a spe-
cific high-value food or fiber crop; (ii)
Has a moisture supply that is ade-
quate for the specific crop; the supply
is from stored moisture, precipitation,
or a developed-irrigation system; (iii)
Combines favorable factors of soil
quality, growing season, temperature,
humidity, air drainage, elevation,
aspect, or other conditions, such as
nearness to market, that favor the
growth of a specific food or fiber crop.

(c) Additional farmland of statewide
tmportance. This is land, in addition
to prime and unique farmlands, that is
of statewide importance for the pro-
duction of food, feed, fiber, forage,
and oilseed crops. Criteria for defining
and delineating this land are to be de-
termined by the appropriate State
agency or agencies. Generally, addi-
tional farmiands of statewide impor-
tance include those that are nearly
prime farmland and that economically
broduce high yields of crops when
lreated and managed according to ac-
ceptable farming methods. Some may
produce as high a yield as prime farm-
lands if conditions are favorable. In
some States, additional farmlands of
statewide importance may include
tracts of land that have been designat-
ed for agriculture by State law.

(d) Addilional farmland of local im-
Dortance. In some local areas there is
concern for certain additional farm-
lands for the production of food, feed,
fiber, forage, and oflseed crops, even
though these lands are not identified
as having national or statewide impor-
tance. Where appropriate, these lands
are to be identified by the local agency
Or agencies concerned. In places, addi-
tional farmlands of local importance
may include tracts of land that have
been designated for agriculture by
local ordinance,

[FR Doc. 78-2573 Filed 1-30-78; 8:45 am]
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[3410-02]

CHAPTER IX—AGRICULTURAL MARKETING
SERVICE (MARXETING AGREEMENTS AND
ORDERS; FRUITS, VEGETABLES, NUTS), DE-
PARTMENT OF AGRICULTURE

[Orange and Grapefruit Reg. 29, Amdt, 1]

PART 906—ORANGES AND GRAPEFRUIY
GROWN IN TEXAS

Amendment of Grade and Size Requirements

AGENCY: Agricultural Marketing
Service, USDA,

ACTION: Amendment to final rule.

SUMMARY: This action lowers the
minimum size requirement to 3%se
inches for U.S. No. 1 grade Texas
grapefruit that may be shipped te
fresh market for the balance of the
1977-78 season. Such action is needed
to provide for orderly marketing in
the interest of producers and consum-
ers.

EFFECTIVE DATE: February 1, 1978.

FOR FURTHER INFORMATION
CONTACT:

Charles R. Brader, 202-447-6393.

SUPPLEMENTARY INFORMATION:
Findings. Pursuant to the marketing
agreement, as amended, and Order No.
906, as amended (7 CFR Part 908), reg-
ulating the handling of oranges and
grapefruit grown in Texas, effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and upon the basis of
the recommendation and information
submitted by the Texas Valley Citrus
Committee, established wunder this
marketing order, and -upon other in-
formation, it is found that the limita-
tion of handling of grapefrult, as here-
after provided, will tend to effectuate
the declared policy of the act.

The committee met on January 23,
1978, to consider supply and market
conditions and other factors affecting
the need for regulation, and recom-
mended that the minimum size re-
quirement be lowered to 3%s inches
(size 112's) for U.S. No. 1 grade grape-
fruit. Currently, such grapefruit are
required to be at least 3%s inches in
diameter and at least U.S. No. 2 grade.
The committee reports that it antici-
pates a good market demand for high
quality 112 size grapefruit; that the
grapefruit has not grown as much as
anticipated earlier and as a result a
large percentage of the remaining
fruit on the trees consists of smaller
sizes; and prices for grapefruit for pro-
cessing are very low at this time and
the processed products market is a
poor alternative for small sized fruit.

It is further found that it is imprac-
ticable and contrary to the public in-
terest to give preliminary notice,
engage in public rulemaking, and post-
pone the effective date until March 2,
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1978 (5 U.S.C. 553), because of insuffi-
cient time between the date when in-
formation became available upon
which this amendment is based and
the effective date necessary to effectu-
ate the declared policy of the act. In-
terested persons were given an oppor-
tunity to submit information and
views on the amendment at an open
meeting. It is necessary to effectuate
the declared purposes of the act to
make these regulatory provisions ef-
fective as specified, and handlers have
been apprised of such provisions and
the effective time.

Paragraph (a)(4) in §906.360 Orange
and Grapefruit Regulation 29 (42 FR
57299), is hereby amended to read:

§906.360 Orange and Grapefruit Regula-
tion 29,

Order.(a) * * *

(4) Such grapefruit are at least pack
size 96, as such size s specified in
§51.630(c) of the U.S. Standards for
Grapefruit (Texas and States other
than Florida, California, and Arizona),
except that the minimum diameter
limit for pack size 96 grapefruit in any
lot shall be 3% inches: Provided, That
during the period February 1, 1978,
through November 6, 1978, any han-
dler may handle grapeiruit smaller
than pack size 96, provided such
grapefruit grade at least U.S. No. 1
and they are at least pack size 112, as
such size is specified in the aforesaid
U.S. Standards for Grapefruit, except
that the minimum diameter limit for
pack size 112 grapefruit in any lot
shall be 3%s inches.

- - - » -

(Secs. 1-19, 48 Siat. 31, as amended; 7 U.S.C.
601-674.)

Dated: January 26, 1978.

Cuaries R. BRADER,
Deputy Director, Fruitl and Vege-
table Division, Agricultural
Markeling Service.

[FR Doc. 78-2730 Filed 1-30-78; 8:45 am]

[3410-05]

CHAPTER XIV—COMMODITY CREDIT CORPO-
RATION, DEPARTMENT OF AGRICULTURE

Subchapter C—Export Programs
[GSM-101]

PART 1487—NON-COMMERCIAL RISK
ASSURANCE PROGRAM

Subpart—Assuring Against Defoults Caused by
Non-Commerciol Risk Occurrences

AGENCY: Commodity Credit Corpo-
ration, Department of Agriculture.

ACTION: Final rule.

SUMMARY: this rule sets forth the
terms and conditions of Commodity
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Credit Corporation’s (CCC) Non-Com-
mercial Risk Assurance Program
(GSM-101) which is nded to encourage
and increase commercial exports of ag-
ricultural commodities by U.S. export-
ers. U.S. private banking institutions
have indicated that they would make
additional financing available for
export sales of agricultural commod-
ities on credit if they could be protect-
ed against non-commercial risks such
as insurrections, warfare, expropri-
ation, governmental order or regula-
tion, or an inability to transfer local
currency into U.S. dollars. The rule
authorizes CCC to enter into assur-
ance agreements with U.S. exporters
who sell on credit terms for periods up
to three years to protect them against
defaults in payments caused by the oc-
currence of non-commerical risks. The
exporter may assign this protection to
any U.S. bank which finances the
export sales transaction. More specifi-
cally, the assurance provided by CCC
protects the exporter (or the assignee
U.S. bank) against loss from non-com-
mercial risk defaults in payments by a
foreign bank, under the letter of credit
issued by the foreign bank to secure
payments called for by the export
credit sales agreement, or under a re-
lated obligation derived from the for-
eign bank’s letter of credit.

EFFECTIVE DATE: January 31, 1978.

FOR FURTHER INFORMATION
CONTACT:

L. T. McElvain or Francis A. Woo-
dling, Commercial Export Programs,
Office of the General Sales Man-
ager, U.S. Department of Agricul-
ture, 14th Street and Independence
Avenue SW. Washington, D.C.
20250. Telephone (202) 447-3224 or
447-3573.

SUPPLEMENTARY INFORMATION:
On October 3, 1977, there was pub-
lished in the FEDERAL REGISTER (42 FR
53628) a notice of proposed rulemak-
ing setting forth the proposed Non-
Commercial Risk Assurance Program
(GSM-101) regulations. Written com-
ments were received from eight com-
mentators. Other comments were re-
ceived orally during the comment
period, primarily at public meetings
held by CCC officials with trade and
banking officials at Atlanta, Memphis,
Dallas, and Fresno. Although a
number of questions and suggestions
were received, practically all of the
comments agreed with the principle of
the proposal.

DiscussIoN oF MAJOR COMMENTS

1. One commentator objected to the
proposed program on the ground that
taxpayer's money should not be ex-
posed to non-commercial risks since
they are risks which everyone dealing
in the export business must assume.

CCC is aware of the possibility of
loss arising from the occurrence of
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non-commercial risks in all foreign
trade transactions. However, the
reason for the rule is much broader
than the protection of the exporter or
his assignee against losses.

Exports of agricultural commodities
are one of the principal foreign ex-
change and dollar earners for the U.S.
If exports of farm products are in-
creased, U.S. foreign exchange and
dollar earnings will be increased. Addi-
tional exchange earnings will make
the U.S. better able to liguidate its for-
eign debts and pay for the numerous
materials and products it must buy
currently from abroad because it does
not produce enough of them at home
to meet its domestic requirements.
Based upon an extensive survey of the
export trade and its financing institu-
tions, it appears to CCC that farm ex-
ports can be significantly increased if
private capital is induced to finance
such exports on short term credit. Pri-
vate capital sources have indicated it
would provide such financing if afford-
ed protection against non-commercial
risks of payment over which it has no
control.

Although Government funds will be
expended if a loss occurs, the exporter
pays for the protection being afforded
the exporter or the assignee by GSM-
101, and the sums thus obtained will
minimize, if not fully offset, possible
losses.

2. Several comments were received
raising objections to the inference
that only defaults in payments under
foreign bank deferred payment letters
of credit were intended to be protected
under the proposed rule. It was said
that such letters of credit, being issued
in favor of the exporter, would restrict
his ability to discount the paper repre-
senting his receivable with U.S. banks.
Further, the commentators believed
that the rule did not contemplate the
use of the more commonly used letter
of credit in deferred payment transac-
tions where the exporter is authorized
to draw time drafts on a U.S. bank
which could be freely negotiated by
the exporter after it has been accepted
by the U.S. bank. In such cases, the
obligation of the foreign bank to make
payment would run directly to the ac-
cepting U.S. bank rather than to the
exporter.

In order to clarify the objective of
the rule and in line with these com-
ments, modifications were made in
§§ 1487.1(a), 1487.2 (¢) and (k), 1487.8
(a) and (b), and 1487.9(c). In those
cases where a U.S. bank accepts the
exporter’s drafts, the exporter may
assign the proceeds of his assurance
agreement to the accepting U.S. bank.

3. Section 1487.2 Definition of
Terms—Two similar comments sug-
gested that the definition of ‘“Non-
Commercial Risk" be broadened to in-
clude the failure of a government
owned or controlled foreign bank to

make payments when due, whatever
the cause. The commentators believed
that: (1) it is very difficult to differen-
tiate non-commercial risks from com-
mercial risks when a government con-
trolled foreign bank defaults; and that
(2) government control of a bank im-
plies that the full faith and credit of
the government guarantees payment
of the bank’s obligations. Hence, any
default by the bank is to be imputed
to the government which controls it.

This suggestion was not accepted.
CCC believes that it would be very un-
likely that a government would fail to
rescue a financially ailing bank owned
or controlled by the government. Nev-
ertheless, CCC feels that the failure of
a government owned or controlled
bank which is clearly attributable to
poor business and management prac-
tices is a commercial risk outside the
purview of the rule. If this suggestion
is adopted, CCC would be guarantee-
ing the payment of obligations of such
a bank, regardless of the reason for de-
fault, without any risk whatsoever to
U.S. banks participating in the financ-
ing. The result of such a guarantee
would be the refusal by U.S. banks to
purchase the exporter’s account re-
ceivables unless they were secured by
obligations of government owned or
controlled foreign banks. It is believed
this result would not comport with the
program objective of increasing U.S.
agricultural exports.

4, Section 1487.3 Application for
Assurance Agreement—One comment
contains the suggestion that CCC
should issue an approval upon receipt
of an assurance application. The pro-
posed rule provides for an assurance
agreement to be issued by CCC for
each shipment in the export sale just
prior to the loading of each shipment.
This suggestion is directed particular-
ly to those large export sales calling
for a number of separate shipments.
The commentator states that in these
cases, a buyer often provides a differ-
ent letter of credit issued by a differ-
ent foreign bank for each shipment.

This suggestion was not accepted.
We understand that in the case of
export sales involving multiple ship-
ments, the exporter frequently will
not know until shortly before ship-
ment whether or not the buyer desires
credit terms for that particular ship-
ment. It is only where credit terms are
requested by the buyer that an assur-
ance agreement serves any purpose.
Thus, the rule provides that the ex-
porter may apply for an assurance
agreement just prior to shipment.

Further, the authority of CCC to
enter into assurance agreements is
limited to a total dollar amount of cov-
erage. Were this suggestion adopted, it
would be necessary to earmark a part
of the limited dollar authority suffi-
cient to cover all assurance agree
ments which could possibly be request-
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ed pursuant to a particular approval.
This could permit an exporter with
one or more large multiple shipment
export sales to preempt a large part of
the dollar authority to the detriment
of other exporters without any cer-
teinty that all or any of the amount of
the approval would be used by the ex-
porter.

5. Section 1487.6 (a) and (b). Assur-
ance Fees and Rates—(a) One com-
mentator objected to the limitation of
interest to 6 percent per annum which
CCC will include in its coverage of an
export credit sale. The commentator
reasoned that 6 percent may be less
than the rate of interest to which a
seller on credit is entitled and wants.

He suggested that CCC adopt the for-~

mula used by Export-Import Bank or a
similar formula to determine the
amout of interest on loans which it
will guarantee, namely: The lesser of
(a) the rate specified in the loan agree-
ment and (b) one percent over the U.S.
gl‘rensury rate for comparable maturi-
es,

After careful consideration of this
suggestion, it was not accepted. Until
experience with the program suggests
otherwise, it is believed that certainty
as to the rate which will be covered is
more important than the rate itself.
The question of interest coverage,
however, will be reviewed at an appro-
priate time in the light of experience
gained in administering the program.

(b) No serious objection was raised
concerning the requirement that fees
be paid at the time an application for
an assurance agreement is made. How-
ever, a question was raised about the
computaticn of the fee in the case of
“call sales”. A “call sale” is one in
which the price (upon which the fee is
based) to be paid by the buyer is to be
fixed at> future time in accordance
with a formula. Such a formula, for
€xample, might provide that the sell-
ing price will be an agreed number of
boints above or below a particular fu-
tures trading position on a selected
day (the “call day”) in the future.

The precise amount of an assurance
fee cannot be determined prior to the
time the f.0.b. price itself is deter-
mined. In such cases under the rule,
the exporter could wait until the f.0.b.
brice is determined before applying
for an assurance agreement. Alter-
hately, the exporter could apply for an
assurance agreement based upon a
conservative estimate of what the
brice will be when it is determined. In
the latter situation, the exporter could
2bply later for an increase in his as-
:urance agreement coverage should

hat be necessary. However, because
the total dollar amount of all assur-
ance agreements which can be in
f{f"c‘ at any one time will be limited,

ere is no certainty that full coverage
¢an be obtained by the exporter when

‘tgvés requested under either alterna-
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6. Section 1487.8 Notice of De-
fault—Two commentators suggested
that the documentation required to be
submitted after default be submitted,
instead, as a part of the evidence of
export required by § 1487.7. The rea-
soning supporting this suggestion is
that when a default occurs after the
export has taken place (possibly some
appreciable time after export), the ex-

‘porter might not then be in business

and the documents required might
otherwise be unavailable. This sugges-
tion would guard against such eventu-
ality.

On balance, it was determined that
adoption of the suggestion would place
an unjustifiable burden on the export-
er and indeed, upon CCC. Accordingly,
the suggestion was rejected. It does
not appear reasonable to assume that
defaults in payments will occur for
many of the export sales covered by
the program.

Most exporters, it Is thought, will
not finance their credit sales them-
selves, but will obtain financing from
U.S. banks, to which proceeds of assur-
ance agreements will be assigned.
Banks which finance these sales can
protect themselves against the eventu-
ality cited, if they care to do so, by re-
quiring the exporter to provide them
with default documentation at the
time they provide financing to the ex-
porter.

7. Section 1487.11 Assignment—One
commentator suggested the removal of
the limitation on the assignment of as-
surance agreement proceeds to only
U.S. banks and U.S. financing institu-
tions. It was proposed that the protec-
tion being provided under the assur-
ance agreement should run to any
holder in due course of the instrument
representing the future payment obli-
gation. Also, it was theorized that the
exporter, in whose favor the payment
instrument would be issued could thus
be able to endorse it to any buyer any-
where without recourse. The ‘“paper”
representing the undertaking to pay at
a future time for agricultural commod-
ities delivered now can often be “sold”,
i.e.,, discounted, by the exporter on
much more favorable terms in foreign
money markets than the United
States.

CCC believes that the suggestion, if
adopted would be useful primarily to
very large exporters and not to the
majority of the export trade. It fur-
ther feels that such large exporters
could, even if the suggestion is not
adopted, still participate in the pro-
gram although at some loss in flexibil-
ity in the customary handling of their
financing operations. Also, it was felt
that administration of the program by
CCC would be much more difficult, es-
pecially when defaults occurred, if it
were necessary to deal with previously
unidentified assignees outside the
United States. For the foregoing rea-
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sons, CCC has determined not to
adopt this suggestion at this time,

8. Section 1487.13 Shipment of
Commodities on Vessels Calling at
North Vietnamese Ports—This provi-
sion in the proposed rule has been
omitted because the National Security
Ccuncil on June 10, 1977, rescinded its
prohibition on the shipment of U.S. fi-
nanced cargoes from the United States
on foreign flag vessels which have
called at North Vietnam ports.

Accordingly, with these changes and
additions, the proposed rule (7 CFR
Part 1487) is adopted.

Nore.—It is hereby certified that the eco-
nomic and inflationary impacts of this regu-
lation have been carefully evaluated in ac-
cordance with Executive Order 11821.

Issued at Washington, D.C.,
27th day of January 1978.

(GEORGE S. SHANKLIN,
Acting Vice President and Gen-
eral Sales Manager, Commod-
ity Credit Corporation.

this
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N ial Risk O

GENERAL

See.
1487.1 General statement.
1487.2 Definition of terms.

ASSURANCE AGAINST NONCOMMERICAL RISK
DEFAULTS
1487.3 Application for assurance agree-
ment.
1487.4 Assurance agreement.
ASSURANCE RATES AND FEES
1487.5 Assurance rates.
1487.6 Assurance fees.
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Notice of default.
Payment of losses,
Recovery of losses.

1487.8
1487.9
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Assignment.

Convenant against contingent fees.
Officials not, to benefit.,

1487.14 Exporter’s records and accounts.
1487.15 Communications.

AvutHORITY: Sec. 5(f), 62 Stat. 1072 (7
U.S.C. T14c (D).

Subpart—Assuring Against Defoults Caused by
Noncommercial Risk Occurences

GENERAL

§ 1487.1 General statement,

(a) This part contains the regula-
tions governing the Commodity Credit
Corporation noncommercial risk assur-
ance program, also referred to herein
as “GSM-101."” Exporters of U.S. agri-
cultural commodities usually require
importers to guarantee payment of
the selling price of commodities sold

1487.11
1487.12
1487.13
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on a deferred payment basis. The
guarantee may be in form of an irrevo-
cable foreign bank letter of credit in
favor of the exporter who may draw
drafts for the deferred payments to be
presented to the foreign bank as such
payments become due. Or the foreign
bank letter of credit may authorize
the exporter to draw drafts on and for
acceptance by a U.S. correspondent
bank of the foreign bank. In either

case, the exporter may discount the

receivable with a U.S. bank or finan-
cial institution so that he may realize
the proceeds of his sale. prior to the
deferred payment dates. GSM-101 is
designed to protect the exporter or his
assignee against loss from noncommer-
cial risk defaults in payments by a for-
eign bank under the letter of credit
issued by the foreign bank to secure
payments called for by the export
credit sales agreement, or under a re-
lated obligation arising from the for-
eign bank's letter of credit. By trans-
ferring the noncommercial risk of loss
from exporters and their financing in-
stitutions to CCC, GSM-101 is intend-
ed to: (1) Facilitate exportation, (2)
forestall or limit declines in exports,
(3) permit exporters to meet competi-
tion from other countries, and (4) in-
crease commercial exports of U.S. agri-
cultural commodities.

(b) GSM-101 will be administered by
the Office of the General Sales Man-
ager, U.S. Department of Agriculture.

(¢) The provisions of Pub. L. 83-664
(Cargo Preference Act) are not appli-
cable to shipment of commaodities as-
sured as to noncommercial risks under
GSM-101.

(d) GSM-101 will be supplemented
by USDA announcements.

§1487.2 Definition of terms.

(a) “Assistant Sales Manager” means
the Assistant Sales Manager, Commer-
cial Export Programs, Office of the
General Sales Manager, or his desig-
nee.

(b) “Assured value” means the maxi-
mum amount CCC agrees to pay the
exporter under the assurance agree-
ment. The assured value shall not
exceed the unpaid balance of the port
value of the commodity prior to ship-
ment plus interest as indicated in the
export credit sale but not more than 6
percent per annum on such unpaid
balance to the date(s) payment is due.

(¢) ‘“Assurance agreement” means
the written agreement under which
CCC undertakes, for a period not ex-
ceeding 3 years after export, to protect
the exporter or assignee from defaults
by a foreign bank caused by noncom-
mercial risks under the foreign bank’s
letter of credit supporting the export-
er's export credit sales contract or
under the foreign bank’s related obli-
gation under its letter of credit to the
exporter.

(d) “CCC” means the Commodity
Credit Corporation, U.S. Department
of Agriculture.
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(e) “Date of export” means the on-
board date of an ocean bill of lading or
onboard ocean carrier date of an inter-
modal bill of lading.

(f) “Date of sale” means the earliest
date the exporter has knowledge that
a contractual obligation exists with
the importer under which a firm
dollar-and-cent price has been estab-
lished or a mechanism to establish the
price has been agreed upon.

(g) “Export credit sale” means an
agreement by an exporter to sell eligi-
ble U.S. agricultural commodities for
U.S. dollars to an importer. The agree-
ment shall provide for export of the
commodities from the United States to
eligible countries within 12 months
from the contract date and for pay-
ment by the importer on a deferred
payment basis not exceeding 36
months from the date(s) of export.

(h) “Exporter’” means an individual,
group of individuals, partnership, cor-
poration, association, cooperative, or
any other entity: (1) That is financial-
1y responsible, (2) engaged in the busi-
ness of buying or selling commodities
for export and for this purpose main-
tains a bona fide business office in the
United States, its territories or posses-
sions, and has someone on whom ser-
vice of judicial process may be had
within the United States, and (3) not
suspended or debarred from contract-
ing with or participating in any pro-
gram administered by CCC on the
date of issuance of the assurance
agreement.

(i) “Foreign bank letter of credit”
means an irrevocable commercial
letter of credit issued in favor of the
exporter by a banking institution in
the destination country pursuant to
an export credit sale, which provides
for deferred payments in U.S. dollars.

(j) “Importer” means a foreign
buyer who enters into an export credit
sale contract on a deferred payment
basis with a U.S. exporter.

(k) “Noncommercial risk” means the
risk of loss as a result of failure by the
foreign bank, through no fault of its
own, to make remittances pursuant to
its letter of credit or related obligation
arising out of the letter of credit be-
cause of: (1) War, hostilities, civil war,
rebellion, insurrection, or civil commos
tion; or (2) expropriation, confiscation,
or like action by government; or (3)
the imposition by governmental au-
thority of any order, decree, or regula-
tion of general applicability having
the force of law; or (4) the failure of
the central exchange authority to
transfer local currency into dollars.

1) “OGSM” means the Office of the
General Sales Manager, U.S. Depart-
ment of Agriculture.

(m) “Port value” means the total
value of the export credit sale, less
any discounts or allowances, basis f.a.s.
or f.0.b. at U.S. ports. Such value shall
include the value of the upward load-

ing tolerances, if any, as provided for
by the export credit sales contract.

(n) “USDA announcement’” means
an announcement issued by the U.S.
Department of Agriculture supple-
menting these regulations. An an-
nouncement may include identifica-
tion of eligible agricultural commod-
ities and countries, dollar limitation of
CCC exposure in a country and other
information.

ASSURANCE AGAINST NONCOMMERCIAL
Ri1sK DEFAULTS

§1487.3 Application for assurance agree-
ment,

(a) An exporter shall submit a writ-
ten application for an assurance agree-
ment to the office specified in
§ 1487.15. An application may be made
by telephone, but it must be confirmed
in writing. An application shall include
the full business name and address of
the exporter and the following:

(1) Name of the destination country.

(2) Name and address of importer.

(3) Date of sale.

(4) Exporter’s sale number.

(5) Delivery period.

(6) Kind and description of the com-
modity.

(7)) Quantity.

(8) Port value.

(9) Assured value.

(10) Estimated payment schedule(s)
for each shipment to be made under
the assurance agreement showing the
estimated payment due dates and esti-
mated amounts due separately for
both principal and interest.

(b) An application for an assurance
agreement may be rejected, approved
with modifications, or approved as
submitted by the Assistant Sales Man-
ager. In the event the application is
approved, the Assistant Sales Manager
shall cause an assurance agreement L0
be issued in favor of the U.S. exporter.

§ 1487.4 Assurance agreement.

(a) The assurance agreement shall
provide that CCC will pay the U.S. ex-
porter or his assignee in U.S. dollars
for losses resulting from the failure of
the foreign bank which issues the
bank letter of credit securing the
export credit sale to honor drafts
drawn upon it or otherwise to remil
amounts properly due the exporter or
the assignee, when such defaults are
caused by the occurrence of noncom-
mercial risks arising after export.

(b) The assurance coverage shall
become effective on the date(s) of
export(s) and continue in force for the
period covered by the payment sched-
ule not exceeding 36 months from the
dates of such export(s). Exports made
prior to receipt by CCC of a telephoniC
or written application for an assuranceé
agreement or exports made after the
final date for export shown on the as-
surance agreement or amendment
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thereof are ineligible for assurance
coverage, except where it is deter-
mined to be in the interest of CCC.

(c) The assurance agreement may
contain such terms, conditions, and li-
mitaions not inconsistent with GSM-
101 as are deemed necessary or desir-
able by the Assistant Sales Manager.

(d) The assurance agreement may be
amended by the parties thereto pro-
vided such amendment is in conformi-
ty with GSM-101 at the time of
amendment. Amendments may include
a change in the credit period or an ex-
tension of time to export. Any amend-
ment of the assurance agreement may
be subject to an increase in the assur-
ance fee. Any amendment shall indi-
cate its effective date and shall apply
gnly to exports made on or after that

ate.

ASSURANCE RATES AND FEES

§1487.5 Assurance rates.

The assurance rates will be based
upon the length of the payment terms
provided by the export credit sale con-
tract, the degree of risk that CCC as-
sumes, and any other factors which
CCC believes should be considered. As-
surance rates charged by CCC under
GSM-101 will be available upon re-
quest from the office specified in
§1487.15.

§1487.6 Assurance fees.

(a) The assurance fee will be com-
puted on the basis of the assurance
rate and the assured value.

(b) The exporter shall remit, with
his written application, the full
amount of the fee based on the appli-
cable rate, If the application is submit-
ted by telephone, telex, or TWX, final
@bproval of the application will not be
glven until the fee has been received
by CCC. Approval of the application
will be final and refund of the assur-
ance fee will not be made after approv-
al unless the Assistant Sales Manager
determines-that such a refund will be
in the interest of Commodity Credit
Corporation.,

(¢) If the application for an assur-
ance agreement is not approved or is
&pproved only for a part of the cover-
&g requested, a full or pro rata refund
of the remittance will be made. The
assurance fee shall be made payable to

CCC and mailed to the office specified
in §1487.15. ot

Documents Requirep APTER ExPORT

§14877 Evidence of export.

v&(ia) The exporter shall provide a
i'rtten report to the office specified
n §1487.15 within 20 days following
€ach export covered under the assur-
nce agreement. This report shall in-
clude the following:

(1) Assurance agreement number.

(2) Date of export.
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(3) Exporter's sale number.

(4) Port value exported.

(5) Kind, quantity, and description
of the commodity exported.

(6) Statement that the agricultural
commodities of the grade, quality, and
quantity called for in his sales con-
tract with the foreign importer have
been exported.

(7) A statement that he has in his
files documents evidencing the obliga-
tion of the foreign importer and that
he will retain such documents in his
files until three years after maturity
of the related assurance agreement.

(8) A statement that a letter of
credit has been opened in favor of the
exporter to cover the port value of the
commodity exported.

(9) A payment schedule showing the
payment due dates and amounts due
separately for both principal and in-
terest for which credit has been ex-
tended to the importer.

(b) If the report required by para-
graph (a) of this section is not received
by CCC within 20 days after the date
of the export, the assurance agree-
ment shall become null and void with
respect to defaults in payments appli-
cable to such export. This provision
may be waived by the Assistant Sales
Manager for good cause shown.

Losses CAUSED BY NONCOMMERCIAL
Ri1sx DErFAULTS

§ 1487.8 Notice of default. ,

(a) If the foreign bank issuing the

letter of credit fails to make a remit-
tance pursuant to the terms of the
letter of credit or a related obligation
arising under the letter of credit and
such default appears to be aftribut-
able to the occurrence of a noncom-
mercial risk, the exporter or the as-
signee shall promptly furnish a writ-
ten notice of default to the Treasurer,
CCC at the address indicated in
§ 1487.11(b). The notice shall include
the assurance agreement number, the
amount due, the date of refusal to
pay, and reason for the default.

(b) Within 30 days after the notice
of default, the exporter or the assign-
ee shall furnish a claim for loss with
the following information and docu-
ments to the Treasurer, CCC:

(1) Assurance agreement number.

(2) A certification that the sched-
uled payment has not been received.

. (3) A copy, certified as true and cor-
rect by the exporter, of each of the
following:

(i) Foreign bank letter of credit se-
curing the export credit sale or the re-
lated obligation of the foreign bank
under its letter of credit.

(ii) Export credit sales contract.

(iii) Ocean carrier or intermodal
bill(s) of lading with onboard ocean
carrier date for each shipment.

(iv) Invoice(s) showing the port
value of the commodities exported.
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{¢) A claim for a loss by the exporter
or assignee shall not be honored if it is
not made in writing to the Treasurer,
CCC prior to the expiration of six
months from the date of default of
the scheduled payment.

§ 14879 Payment of loss,

(a) Upon receipt of the information
required under § 1487.8, and such evi-
dence as CCC may deem necessary for
the purpose of establishing that the
loss was occasioned by the occurrence
of a noncommercial risk default, CCC
shall promptly determine whether or
not a loss has occurred for which CCC
is liable under the applicable assur-
ance agreement and these regulations.
CCC will promptly notify the exporter
of its determination.

(b) CCC's maximum liability will be
limited to the assured value as shown
in the assurance agreement. The li-
ability of CCC shall be reduced to the
extent that the exporter has obtained
other valid and collectible coverage
compensation for such loss. If the as-
sured value covers only a percentage
of the port value of an export credit
sale, the liability of CCC shall be
limited to such percentage of the loss.

(c) CCC shall only honor claims for
losses on amounts not paid as sched-
uled. CCC shall not honor claims for
amounts due under an accelerated
payment clause in the export credit
sales contract or the letter of credit or
any related obligation under the letter
of credit unless it is determined to be
in the interest of CCC by the Assistant
Sales Manager.

(d) If CCC determines that it is
liable to the exporter and/or his as-
signee, the exporter and/or his assign-
ee shall execute and submit to CCC an
instrument, in form and substance sat-
isfactory to CCC, subrogating to CCC
their respective rights for the amount
of payment in default under the appli-
cable export credit sale. After receipt
of an instrument of subrogation, CCC
will rernit the amount of the loss plus
interest, at the Federal Reserve Bank
of New York discount rate in effect on
the date of default, beginning with the
31st day after notice of default was re-
ceived by CCC and continuing to the
date payment is made by CCC

(e) Upon payment of a claim to the
exporter or his assignee, the exporter
or his assignee shall cooperate with
CCC to effect recoveries from the for-
eign bank and/or the importer.

§ 1487.10 Recovery of losses.

(a) Upon peyment of loss to the ex-
porter or his assignee, CCC will notify
the importer and/or the foreign bank
of its rights under the subrogation
agreement to recover all monies in de-
fault.

(b) In the event monies for the de-
faulted payment are received by the
exporter or the assignee from the im-
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porter, foreign bank, or any other
source whatsoever, such monies shall
téeccunmedlabely paid to the Treasurer,

(c) Recoveries made by CCC from
the importer or foreign bank and re-
coveries received by CCC from the ex-
porter or assignee or any other source
shall be allocated by CCC to the ex-
porter or assignee and CCC on a pro
rata basis as their respective interest
may appear.

(d) Notwithstanding any other terms
of the assurance agreement, the ex-
porter shall be liable to CCC for any
amounts paid by CCC under the assur-

ance agreement when and if it is deter-

mined by CCC that the exporter has
been or is in breach of any contractual
obligation, certification or warranty
made by him for the purpose of ob-
taining the assurance agreement.

MISCELLANEOUS PROVISIONS

§ 1487.11 Assignment.

(a) The exporter may make an as-
signment of proceeds payable by CCC
under the assurance agreement to
only a bank or other financing institu-
tions in the United States. The assign-
ment shall cover all amounts payable
under the assurance agreement not al-
ready paid and shall not be made to
more than one party.

(b) An original and two copies of the
written notice of each assignment of
monies that may be due or come due
from CCC together with one signed
copy of the instrument of assignment,
which shall be a true copy of the origi-
nal, must be filed by the assignee with
the Treasurer, CCC, U.S. Department
of Agriculture, P.O. Box 2415, Wash-
ington, D.C. 20013,

(¢) Receipt of the notice of assign-
ment shall be acknowledged by an of-
ficial of CCC.

§1487.12 Convenant against contingent
fees.

The exporter warrants that no
person or selling agency has been em-
ployed or retained to solicit or secure
the assurance agreement, or that
there is any agreement or understand-
ing for commission, percentage, bro-
kerage, or contingent fee, except in
the case of bona fide employees or
bona fide established commercial or
selling agencies maintained by the ex-
porter for the purpose of securing
business. For breach or violation of his
warranty, CCC shall have the right,
without limitation of any other rights
it may have, to annul the assurance
agreement without Hability to CCC.

§1487.13 Officials not to benefit.

No Member of or Delegate to Con-
gress, or Resident Commissioner, shall
be admitted to any share or part of
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the assurance agreement or to any
benefit that may arise therefrom, but
this provision shall not be construed
to extend to the assurance agreement
if made with a corporation for its gen-
eral benefit.

§1487.14 Exporter’s records and accounts.

Authorized officials of USDA shall
have access to and the right to exam-
ine any pertinent books, documents,
papers, and records of the exporter
and/or the assignee involving transac-
tions related to the export credit sale
covered by the assurance agreement
until 3 years after expiration of the
coverage of the related assurance
agreement.

§1487.15 Communications

Unless otherwise provided, written
requests, notifications, or communica-
tions concerning the assurance agree-
ment shall be addressed to the Assis-
tant Sales Manager, Commercial
Export Programs, Office of the Gener-
al Sales Manager, U.S. Department of
Agriculture, Washington, D.C. 20250.

Nore.—The recordkeeping and reporting
requirements contained herein have been
approved by the Office of Management and
Budget in accordance with the Federal Re-
ports Act of 1942,

[FR Doc. 78-2751 Filed 1-30-78; 8:45 am]

[3410-30]

CHAPTER II—FOOD AND NUTRITION SERVICE,
DEPARTMENT OF AGRICULTURE

SUBCHAPTER A—CHILD NUTRITION PROGRAMS

PART 225—SUMMER FOOD SERVICE
PROGRAM FOR CHILDREN

Interim Regulations

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Interim rule,

SUMMARY: The Department is issu-
ing interim regulations for the
Summer Food Service Program for
Children in the areas of definitions,
State agency responsibilities, the Pro-
gram management and administration
plan, State administrative funds, Pro-
gram funds and Program payments.
Publication of proposed regulations
dealing with these areas is deemed to
be impracticablé and contrary to the
public interest since the related Pro-
gram responsibilities and functions re-
quire specific guidance and attention
as soon as possible in order to imple-
ment the Program for the coming
summer.

DATE: Effective February 1, 1978.
ADDRESS: Comments should be sent

to Mr. Henry S. Rodriguez, Acting Di-
rector, Child Care and Summer Pro-

grams Division, Food and Nutrition
Service, U.S. Department of Agricul-
ture, Washington, D.C. 20250.

FOR FURTHER INFORMATION
CONTACT:

Mr. John M. Heslin, Child Care and
Summer Programs Division, Food
and Nutrition Service, USDA, Wash-
ington, D.C. 20205, 202-447-9072.

SUPPLEMENTARY INFORMATION:
The Summer Food Service Program
for Children was created by amending
section 13 of the National School
Lunch Act (42 U.S.C. 1761), on Octo-
ber 7, 1975, That amendment provided
for a Program of a two-year duration,
to operate through fiscal year 1977,
With the enactment of Pub. L. 95-166
on November 10, 1977, the Program
was extended for an additional three
years. The current law requires that
the Department issue proposed regula-
tions by November 1 of each fiscal
year and final regulations by January
1 of each year. These timeframes
could not be met for the current fiscal
yvear because the law itself was not
signed by the President until Novem-
ber 10, 1977, and because the law con-
tained a number of new provisions
which required considerable ground-
work prior to the issuance of rulemak-
ing. However, in order to ensure that
the Program for the coming summer is
implemented in accordance with the
new legislation, certain parts of the
regulations, as described below, must
become effective immediately. There-
fore, it is deemed to be impracticable
and contrary to the public interest to
issue proposed rules regarding these
parts. Proposed regulations to imple-
ment the remaining areas unaffected
by the interim regulations will be
issued immediately following the pub-
lication of these interim regulations. It
is, therefore, recommended that these
interim regulations be reviewed in con-
junction with the proposed regula-
tions. The Department welcomes writ-
ten comments on these regulations
and will consider in the promulgation
of final regulations all such comments,
as well as those received on the pro-
posed portion. To be assured of this
consideration, comments on these 1n-
terim regulations must be received on
or before February 21, 1978, Final reg-
ulations will incorporate the parts af-
fected by the interim and the pro-
posed rules into one package. All re-
served sections in these interim regu:
lations will be found in the proposed
regulations. Written comments will be
available for public inspection during
normal business hours in room 3300B
Auditor’s Building, 14th Street and In-
dependence Avenue SW., Washington,
D.C. The following are the changes 1
Program regulations effectuated DY
these interim regulations:
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DEFINITIONS

The definition of “areas in which
poor economic conditions ‘exist” is ex-
panded to include enrolled groups of
children, one-third of whom are indi-
vidually documented as being eligible
for free or reduced price school meals.
This expanded definition is in section
13(aX1XC) of the Act and incorpo-
rates a concept set forth in previous
regulations,

“Camps” is defined to include nonre-
sidential sponsors which serve four
meals per day. Residential camps
would be allowed to serve up to four
meals per day. All camps would be re-
quired to collect family size and
income information on individual en-
rolled children, and would be able to
claim reimbursement for only those
meals served to children eligible for
free or reduced price school meals. For
the first time the Act defines eligible
children, describing them as persons
eighteen years of age and under, or as
individuals older than eighteen who
are: (1) Determined to be mentally or
physically handicapped, and (2) par-
ticipating in a public school program
established for the mentally or phys-
ically handicapped. The Department
recognizes that these regulations
might be simplified through the elimi-
nation or consolidation of some defini-
tions, particularly those dealing with
Program funding. Suggestions in this
regard are welcome.

RESPONSIBILITIES OF STATE AGENCIES

In response to the statutory direc-
tive to establish standards and dates
for efficient and effective Program ad-
ministration (section 13(k)2) of the
Act), State agency personnel must be
employed and available by specific
dates which will be established by the
State ageney. This requirement re-
flects an awareness of the numerous
duties which State agencies must
carry out prior to the beginning of
Program operations and is intended to
ensure that personnel are available to
perform these tasks in a timely and ef-
fective manner. These dates would be
the latest dates for action; many State
agencies will see and respond to the
need to hire and assign personnel far
in advance of these dates as well as
Subsequent to these dates should the
Deed to do so arise.

State agency assistance to sponsors
Is modified somewhat from that re-
(!U{red in prior years. Pre-approval
Visits to sites proposing to serve 300 or
more children will not have to be con-
guct,ed if the State agency has evi-

ence on file to support the capability
gf the site, Site reviews will be con-

ucted on a State-wide average basis
rather than by a per-sponsor percent-
8ge (e.g., State agencies will be re-
g}ured to visit an average of 15 percent
> the sites of a number of sponsors
ather than 15 percent of the sites of
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each sponsor). The intention is to pro-
vide for flexibility by allowing a State
to use its resources where it deter-
mines there is the greatest need.

State agencies will be required to an-
nounce the availability of the Program
in all areas of the State. Pursuant to
the mandate in the Act (section
13(a)(4)), States are required to seek
out and assist potential sponsors in
rural areas so that those areas will be
served by the Program. The Depart-
ment is aware that there are problems
running the Program in rural areas
(e.g.,, abnormal administrative costs,
logistical problems bringing children
to sites, etc.) and welcomes comments
and suggestions as to how the Pro-
gram might effectively reach rural
areas. In addition, the Department in-
tends to closely monitor State agency
outreach outlined in the management
and administration plan and will uti-
lize information media already direct-
ed at rural residents. The Department
also plans to conduct pilot projects in
rural areas in order to.evaluate the de-
livery of Program services in those
areas and expects to.solicit the cooper-
ation of State agencies in this effort.

Under meal service restrictions
(§ 225.5())) the meal limitations are de-
scribed. Camps may be reimbursed for
up to four meals per eligible child per
day provided that one of the meals is a
supplement. Other sponsors may be
reimbursed for up to three meals per
day per child with at least one supple-
ment included in the three meal ser-
vice. In either case, sponsors must
demonstrate ability to handle the
meal service proposed.

State agencies are required to plan
for and carry out sponsor training
based on the known needs of each
sponsor. Since sponsors must attend
this training in order to participate in
the Program, the State agency will
have to provide potential sponsors
with every reasonable opportunity to
attend.

State agencies must provide for
audits of at least one-half of all spon-
sors annually in order to comply with
the Office of Management and Budget
Circulars A-102 and A-110. CPA audits
required of all sponsors which will
earn more than $50,000 in Program
payments may be counted by the
State in meeting this requirement.
State agencies must, with the assis-
tance of the Department, develop
model food specifications and model
meal quality standards. The individual
food item specifications should ad-
dress quantity and applicable guality
characteristics such as grade, fat, sea-
sonings, etc., of ingredients. The
model meal quality standards should
incorporate the individual food items
in guidelines which would provide for
acceptable meals including a wide vari-
ety of foods and adequate amounts of
vitamins, minerals, etc., over a given
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period of time. Such specifications and
standards must be made available to
all sponsors and reflected in the State
agency'’s standard form of sponsor and
food service management company
contract.

Each State agency will be provided
with an amount of money for health
inspections which is equal to one per-
cent of the estimate in the State's ap-
proved management and administra-
tion plan of the amount of funds it
needs to make payments to sponsors
for their net Program costs and ad-
ministrative costs. These funds will be
made available to the States by April
15. The Department intends this
money be used to provide for more ex-
tensive coverage (i.e., over and above
that normally provided) by State and
local health departments of Program
related food preparation facilities and
sites. State agencies should determine
the best method or methods of obtain-
ing this coverage and coordinate this
activity with the agency or agencies
chosen to carry out these inspections.
The Department recognizes that
methods for using these funds will
vary from State to State and gives the
State an opportunity to set out its
methods in the State’s plan. State
agencies should begin their planning
early, since, in many casés, this work
would require health departments to
hire additional staff personnel and do
additional planning. Since this is a
new area of Program operations, the
Department is seeking comments and
suggestions on how to utilize these
funds most effectively.

Section 13(1) of the Act provides
that food service management compa-
nies that wish to participate in the
Program in any State must register
with the State agency in that State. It
also requires that the registration pro-
cess include submission of specific in-
formation. These regulations require
several items in addition to those re-
quired by the Act, including informa-
tion regarding non-Program-related
contract terminations and code viola-
tions, and certification as to knowl-
edge of the content of Program regula-
tions. These additional requirements
are viewed as essential to the integrity
and validity of the registration pro-
cess., A timetable is set out by which
this process is to be administered, with
an exception only for food service
management companies which will
serve an area which might not other-
wise be able to have a food service pro-
gram. An opportunity for a hearing
will be available for food service man-
agement companies whose application
has been denied. Finally, it should be
noted that food service management

company registration will make the

company eligible to participate in the
Program only in the State or States in
which it is registered. It is not a guar-
antee of participation in any State nor
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should it be construed in any way as a
USDA or State agency “seal of approv-
al” or endorsement for anything other
than Program eligibility.

PROGRAM MANAGEMENT AND
ADMINISTRATION PLAN

The requirements for the Program
management and administration plan
differ from those in previous Program
regulations primarily in that they in-
corporate new provisions found in the
Act (section 13(n)). These include the
State’s plan for disbursing administra-
tive payments to sponsors, for moni-
toring and Iinspecting sponsors and
food service management companies,
for submission and approval of spon-
sor applications, and for conducting
hearing procedures. An additional pro-
vision is included which requires the
plan submitted to have the original
signature of the responsible official in
the State agency.

STATE ADMINISTRATIVE F'UNDS

As prescribed in the act (section
13(k)), the formula for allocating
State administrative funds has been
changed. Each State will receive,
where applicable, 20 percent of the
first $50,000 in Program funds (i.e.,
funds used to reimburse sponsors for
their operating and administrative
costs) which the State expended or ob-
ligated in the prior year; 10 percent of
the next $50,000; 5 percent of the next
$100,000 and 2 percent of the remain-
der. The payments would be made in
three installments each fiscal year: On
October 1, after approval of the man-
agement and administration plan, and
on July 15. The first will be based on
prior year expenditures; the other two
on estimates in the approved plan.
FNS Regional Offices will monitor
each State’s program on an ongoing
basis, including two required reviews,
to determine its actual size and to
compare it with the State’s manage-
ment plan and Program regulations.
Upward adjustments will be made if
participation data so warrant. Down-
ward adjustments may be made if a
State's program failed to reach pro-
jected levels. In this regard, however,
downward adjustment need not be
made if the Regional Office deter-
mines that a State has acted in good
faith and in accordance with its pro-
jected plan. A final reconciliation and
any necessary adjustments would be
made for the fiscal year prior to Feb-
ruary 15 of the following fiscal year.

PAYMENTS TO STATE AGENCIES AND USE
OF PROGRAM FUNDS

The act (section 13(d)) sets out spe-
cific dates (April 15, May 15, and July
1) by which funds must be made avail-
able to States to meet requests for ad-
vance payments. Each payment will be
65 percent of that which the State ex-
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pects to expend for net Program pay-
ments (l.e., payments to sponsors for
their operating costs, excluding ad-
ministrative costs) in each month. By
the same dates, funds to be used for
sponsor administrative costs payments
would also be provided to the State
agencies. These payments would each
be one-third of that needed for spon-
sor payments, determined by multiply-
ing the number of meals by type, ie.,
breakfast, lunch, supper and supple-
mental food, estimated to be served in
the State during the period of Pro-
gram operations by 3.75, 7.25, 7.25, and
2.00 cents, respectively.

PROGRAM PAYMENTS

Start-up funds are available to State
agencies and may be provided to spon-
sors. State agencies which provide
start-up payments must include a sec-
tion on their Program application
form with which they can be request-
ed. These payments may not be more
than 20 percent of a sponsor’'s admin-
istrative budget.

As required under the Act (section
13(b)(1)), the maximum per-meal rates
payable for net program costs (i.e., all
allowable sponsor's costs except for
administrative costs) have been adjust-
ed to reflect changes in the series for
food away from home of the Consum-
er Price Index for the year ending No-
vember 30, 1977. The Department is
conducting the mandated study of
food service operations. Based on the
preliminary data currently available,
sufficient reliable information is not
obtainable in time to further adjust
these rates. The conduct of the study
will continue through the upcoming
summer and any resulting adjust-
ments will be made for use in fiscal
year 1979.

Advance payments to sponsors for
operating costs must be made avail-

able in accordance with the formulsa -

set, out in the Act (section 13(eX2)).
The formula makes a distinction be-
tween sponsors which prepare their
own meals and those which use a food
service management company. The
former may be advanced up to 65 per-
cent of State agency estimates; the
latter up to 50 percent. There is a fur-
ther per-sponsor limit of $40,000 per
month for both operating and admin-
istrative costs which a State agency
may waive if there is a demonstrable
need and the sponsor’s administrative
capability to handle larger Program
payments is evident. All State agencies
must include on Program application
forms a section allowing sponsors to
request the first advance payment.
Administrative costs payments to
sponsors are payable on June 1, July
15, and at the time of the payment of
the final Claim for Reimbursement.
Assuming that a sponsor operates at
the level set forth in its approved ad-
ministrative budget, each payment

would be one-third of that budget.
The timing and the amounts of these
payments are affected by provisions
which (1) limit them to months in
which a sponsor operates for more
than 10 days, (2) require a request for
them at least 30 days prior to their
payment, (3) require certifications by
the sponsor as to actual levels of oper-
ation, and (4) limit them to actual ex-
penditures when actual expenditures
fall short of projected, approved
budget expenditures. The intent of
these provisions is to make administra-
tive costs payments available to spon-
sors in a manner which ensures appro-
priate levels of administrative control
and at the same time meets the needs
of sponsors.

The Act (sections 13(b)(3) and (b)(4)
(B) and (C)) provides that each spon-
sor submit a complete administrative
budget for approval by the State
agency and that sponsors be paid for
all allowable administrative costs con-
tained in the budget as long as the
total of those costs did not exceed
maximum levels set by the Depart-
ment. The Department is required to
conduct a study of administrative
costs to determine these levels. The
conduct of the study is underway but
the Department believes that it will
not be completed in time to set the
levels to be used this summer. Accord-
ingly, the per-meal rates found in
§ 225.8(c) will be used. Thus, a spon-
sor's administrative costs payments
will be the lesser of the approved
budget, actual allowable administira-
tive expenditures or meals by type
times rates.

Accordingly, the Department is issu-
ing interim regulations to read as fol-
lows:

Subport A—General

Sec.

225.1
225.2
225.3

[Reserved]
Definitions,
[Reserved]

Subpart B—State Agency Provisions

[Reserved]

Responsibilities of State agencies.

Program management and adminis-
tration plan. ]

225.7 Payment and use of State adminis-
trative funds.

225.8 Payments to State agencies and usé
of Program funds.

Subpart C—Sponsor Provisions

225.9 Requirements for participation.
225.10-11 [Reserved]

225.12 Program payments.

225.13 Program payment procedures.
225.14 [Reserved]

Subpart D—{Reserved]

AUTHORITY: Sec. 2, Pub. L. 95-166, 91 Stal.
1325 (42 U.S.C. 1761) sec. 7, Pub, L. 91-245,
84 Stat. 211, (42 U.S.C. 1759a)

225.4
225.5
225.6
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Subpart A—General
§225.1 [Reserved]

§225.2 Definitions.

(a) "Act” means the National School
Lunch Act, as amended.

(b) “Administrative costs’”” means
costs incurred by a sponsor related to
planning, organizing, and managing a
food service under the Program (ex-
cluding interest costs).

(c) “Administrative costs payment”
means financial assistance paid to a
sponsor for its administrative costs.

(d) “Advance payments” means fi-
nancial assistance made available to a
sponsor for its net Program costs or
administrative costs prior to the
month in which such costs are in-
curred.

(e) “Areas in which poor economic
conditions exist” means (1) the local
areas from which a site draws its at-
tendance in which at least 33% per-
cent of the children are eligible for
free or reduced price school meals
under the National School Lunch Pro-
gram and the School Breakfast Pro-
gram, as determined by information
provided from departments of welfare,
zoning commissions, census tracts, by
the number of free and reduced priced
lunches or breakfasts served to chil-
dren attending public and nonprofit
private schools located in the areas of
Program sites, or from other appropri-
ate sources, and (2) an enrollment pro-
gram in which at least 33% percent of
the children are eligible for free or re-
duced price school meals as deter-
mined by statements of eligibility
based on the size and incomes of the
families of the children enrolled.

() “Camps” means residential
Summer camps which offer a regularly
schedgxled food service as part of an
Organized program for enrolled chil-
dren, and nonresidential programs
Which offer a regularly scheduled or-
ganized cultural or recreational pro-
gram for enrolled children and which
Serve such children four meals a day.

(8) “CCSPD” means the Director of
the Child Care and Summer Programs
Dms']on of the Food and Nutrition

Tvice of the Department.

(h) “Children’ means (1) persons 18
Years of age and under and (2) persons
over 18 years of age who are deter-
Mmined by a State educational agency
Or a local public educational agency of
; State to be mentally or physically

andicapped and who participate in a
Public school program established for
the mentally or physically handi-
Capped.

! (i) “Costs of obtaining food” means
CSSLS related to obtaining agricultural
summodities and other food for con-
i mption by children. Such costs may
Nclude, in addition to the purchase
g{‘hce of agricultural commodities and

er food, the cost of processing, dis-
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tributing, transporting, storing, or
handling any food purchased for, or
donated to, the Program.

(j) “Continuous school calendar”
means a situation in which all or part
of the student body of a school are on
a vacation for periods of 15 continuous
school days or more during the period
October through April.

(k) “Department” means the Secre-
tary of the U.S. Department of Agri-
culture,

(1) “Fiscal year” means the period
beginning October 1 of any calendar
year and ending September 30 of the
following calendar year.

(m) “FNS"” means the Administrator
of the Food and Nutrition Service of
the Department.

(n) “FNSRO” means the Regional
Administrator of the appropriate FNS
Regional Office.

(0) “Food service management com-
pany” means a commercial enterprise
which is, or may be, under contract
with a sponsor to manage, or to pre-
pare, or to deliver, or to serve, or any
combination thereof, unitized meals,
with or without milk, for children.

(p) “Income accruing to the Pro-
gram” means all monies (other than
Program payments) received by a
sponsor for use in its food service pro-
gram from Federal, State, or local gov-
ernments; from food sales and from
any other source, including cash dona-
tions or grants.

(q) “"Meals” means food which is
served to children at a food service site
and which meets the nutritional re-
quirements set out in this part.

(r) “Milk" means fluid types of pas-
teurized flavored or unflavored whole
milk, lowfat milk, skim milk, or cul-
tured buttermilk which meet State
and local standards for such milk. In
Alaska, Hawaii, American Samoa,
Guam, Puerto Rico, the Trust Terri-
tory of the Pacific Islands, the North-
ern Marianas Islands, and the Virgin
Islands of the United States, if a suffi-
clent supply of such types of fluid
milk eannot be obtained, reconstituted
or recombined milk may be used. All
milk should contain vitamins A and D
at the levels specified by the Food and
Drug Administration and consistent
with State and local standards for
such milk.

(s) “Needy children'" means children
from families whose income is not
above the applicable  Secretary's
income poverty guideline.

(t) “Net Program costs” means the
cost of operating a food service under
the Program, including (1) cost of ob-
taining food, (2) labor directly in-
volved in the preparation and service
of food, (3) cost of nonfood supplies,
and (4) rental and use allowances of
equipment and space, but excluding (i)
the cost of the purchase of land, ac-
quisition or construction of buildings,
(ii) alteration of existing buildings,
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(iii) interest costs, (iv) the value of in-
kind donations and (v) administrative
costs; less income accruing to the Pro-

(u) “Net Program payments” means
financial assistance paid to a sponsor
for its net Program costs.

(v) “OIG” means the Office of the
Inspector General of the Department.

(w) “Private nonprofit” means tax
exempt under the Internal Revenue
Code of 1954, as amended.

(x) “Program” means the Summer
Food Service Program for Children
authorized by section 13 of the Act.

(y) “Program funds' means financial
assistance made available to State
agencies for the purpose of making
Program payments.

(z) “Program payments” means fi-
nancial assistance in the form of start-
up payments or advance payments or
reimbursement paid or payable to
sponsors for net Program costs and ad-
ministrative costs.

(aa) “Secretary” means the Secre-
tary of Agriculture.

(bb) “Session” means a specified
period of time during which an en-
rolled group of children attend a
camp.

(ce) “Site"” means a physical location
at which a sponsor provides or will
provide a food service for children and
at which children consume meals in a
supervised setting.

(dd) “Sponsors” means nonresiden-
tial public or private nonprofit institu-
tions and public or private nonprofit
camps that develop special summer or
school vacation programs providing
food service similar to that available
to children during the school year
under the National School Lunch and
School Breakfast Programs (sponsors
are referred to in the Act as “service
institutions”).

(ee) “Start-up payments” means fi-
nancial assistance made available to a
sponsor for administrative costs to
enable it to effectively plan a food ser-
vice under this part and to establish
efficient ~management  procedures
therefor,

(ff) “State” means any of the 50
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands of the United States,
Guam, American Samoa, the Trust
Territory of the Pacific Islands and
the Northern Mariana Islands.

(gg) “State agency"” means the State
educational agency or any other State
agency that has been designated by
the Governor or other appropriate ex-
ecutive or legislative authority of the
State and approved by the Depart-
ment to administrator the Program
within the State.
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§225.3 [Reserved]
Subpart B—State Agency Provisions
§225.4 [Reserved]

§225.5 Responsibilities of State agencies.

(a) State agency personnel. Each
State agency shall provide sufficient
qualified consultative, technical and
managerial personnel to administer
the Program and monitor performance
and to measure progress toward
achieving Program goals. The State
agency shall assign specific Program
responsibilities to such personnel so as
to ensure that all applicable require-
ments under this part are met. All ad-
ministrative personnel shall be em-
ployed and available for Program
duties at least 30 days prior to the
State agency’s application deadline
date and all field staff personnel shall
be employed and available at least 15
days prior to the beginning of Pro-
gram operations: Provided, however,
That the State agency shall hire addi-
tional personnel subsequent to these
dates if, due to unanticipated Program
growth or Program irregularities, addi-
tional persannel are needed.

(b) Program assistance. Each State
agency shall provide Program assis-
tance as follows:

(1) Each State agency shall visit,
prior to the approval of the applica-
_ tion, all applicant sponsors which have
not previously participated in the Pro-
gram and all applicant sponsors who
are expected to receive more than
$50,000 in Program payments. These
visits shall be made for the purposes
of further assessing the applicant
sponsor’'s potential for successful Pro-
gram operations, assessing informa-
tion submitted on its application, and
assuring the State agency that the ap-
plicant sponsor is aware of its respon-
sibilities under the Program.

(2) Each State agency shall, prior to
approval, visit each new proposed non-
school site located in cities whose total
elementary and secondary public
school enrollment exceeds 75,000 for
the purpose of evaluating its suitabil-
ity for the food service proposed.

(3) Each State agency shall, prior to
approval of any site with a proposed
average daily attendance of more than
300 children, visit each such site to
evaluate its capability of serving the
number of children expected: Pro-
vided, however, That the State agency
may elect not to carry out such a pre-
approval evaluation if the site has
been used under the Program in a
prior year and the State agency has
documentation on file which supports
the capability of the site and gives evi-
dence of successful prior Program op-
erations at the site.

(4) Each State agency shall review

during the first 4 weeks of operations,

all sponsors which operate 10 or more
sites, and, at 2 minimum, an average
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of 15 percent of the sites of such spon-
sors, to ensure compliance with Pro-
gram regulations and with the Depart-
ment’s nondiscrimination regulations
(Part 15 of this title) and other appli-
cable instructions as issued by the De-
partment.

(5) In addition to the review require-
ments described in § 225.5(b)(4) of this
section, each State agency which ex-
pects to receive more than $250,000 in
State administrative funds: shall,
during the first 4 weeks of operation,
conduct reviews of an average of 75
percent of non-school sites, and 25 per-
cent of school sites, of all sponsors
which operate 10 or more sites and
which are located in cities whose total
elementary and secondary public
school enrollment exceeds 75,000. In
determining which sites shall be re-
viewed under this paragraph and
under § 225.5(b)(4) of this section, the
State agency shall consider, at a mini-
mum, whether or not the site has been
used in prior years, the performance
of the site in prior years, the perfor-
mance of other sites operated by the
same sponsor in both prior years and
the current year and the performance
of the applicable sponsor in prior
years and in the current year.

(6) Each State agency shall, in addi-
tion, review 80 percent of the remain-
ing sponsors, and an average of 10 per-
cent of the remaining sites of such
sponsors, at least once during the
period of Program operations.

(1) Documentation of Program assis-
tance and results of such assistance
shall be maintained on file by the
State agency.

(¢) Program availability. Each State
agency shall, by March 15 of each
fiscal year, announce the purpose, eli-
gibility criteria and availability of the
Program throughout the State,
through appropriate means of commu-
nication. As part of this effort, each
State agency shall identify rural areas
which qualify for the Program and
shall actively seek eligible applicant
sponsors to serve such areas.

(d)-(g) [Reserved]

(h) Use of on-site facilities or school
Jood service facilities. State agencies
shall make a positive effort to encour-
age sponsors to use the sponsors’ own
facilities or the facilities of public or
nonprofit private schools to the maxi-
mum extent feasible, in the prepara-
tion, service and delivery of meals
under the Program.

(i) Application deadline date. Each
State agency shall establish a date by
which all applicant sponsors wishing
to participate in the Program shall
submit a written application: Pro-
vided, however, That State agencies
shall approve the application of an
otherwise eligible applicant sponsor
submitted after the date established
by the State agency, when the failure
te do so would deny the Program to an

area in which poor economic condi-
tions exist or a significant number of
needy children will not have reason-
able access to the Program. The State
agency shall inform potential sponsors
inquiring after the application dead-
line date of the possibility of approval
if the sponsor qualifies under these
terms. The State agency must approve
all applications within 30 days after
the application deadline date: Pro-
vided, however, That the 30 days may
‘be extended upon approval by FNS. In
the case of applicant sponsors which
apply after the deadline date and
qualify in accordance with the terms
of this paragraph, the State agency
shall approve such application as soon
as possible after receipt. ;

(j) Meal service restriction. (1) A
State agency shall restrict to one meal
service per day (i) any site determined
to be in violation of the meal service
requirements as set forth in this para-
graph and (ii) all sites under a sponsor
if more than 20 percent of the spon-
sor’s sites are determined to be in vio-
lation of the meal service require-
ments as set forth in this paragraph.
If such action results in children not
receiving any meals under the Pro-
gram, the State agency shall make
every reasonable effort to locate an-
other source of meal service for such
children. In addition, the State agency
shall not approve the service of more
than one meal per day at any site
unless each type of meal is delivered
separately within one hour of the be-
ginning of the meal service or facilities
capable of holding hot or cold meals
within the temperatures required by
State or local health regulations aré
available at the site.

(2) Meals which may be served
under the Program shall be breakfast,
lunch, supper and supplemental food
served between such other meals
except that supplemental food shall
not be approved if the sponsor also
participates in the Special Milk Pro-
gram (7 CFR Part 215). Sponsors shall
be approved to serve only up to three
meals a day at each site, provided that
at least one of the three meals is 8
supplement, except for camps, which
shall be approved to serve up to four
meals a day, provided that the camp
has the administrative capability and
the food preparation and holding fa-
cilities, and provided that the service
period of different meals does not o
incide or overlap. No sponsor shall be
reimbursed for meals served outside of
the meal service limitations contained
in this subparagraph. No sponsor shall
be approved for more than two supple-
ments a day.

(3) Three hours shall elapse between
the beginning of one meal service, i-
cluding supplements, and the begl™
ning of another, except that 4 hours
shall elapse between the service of :
lunch and supper when no supplemen
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is served between lunch and supper.
The service of supper shall begin no
later than 6 p.m. None of the preced-
ing time restrictions of this subpara-
graph shall apply to residential camps.
The duration of the meal service shall
be limited to 2 hours for lunch or
supper and 1 hour for all other meals.
Meals served outside of the period of
approved meal service shall not be eli-
gible for Program payments. Each
sponsor shall serve only the type or
types of meals for which it is approved
in its agreement with the State
agency.

(k)-(n) [Reserved]

(0) Sponsor training. Each State
agency shall plan for and carry out
Program training sessions for the su-
pervisory personnel of all sponsors.
Such training shall be structured and
scheduled to reflect the fact that indi-
vidual sponsors or groups of sponsors
require different levels and areas of
Program training and to ensure that
training is available to each sponsor at
locations convenient to its area of op-
erations at an appropriate time. A
State agency shall deny participation
to a sponser whose personnel have not
altended such training sessions.

(p) and (q) [Reserved]

(r) Management evaluations and
audits, (1) Each State agency shall
ensure that the requirements of this
bart are met and, upon approval of ap-
plicant sponsors’ applications whose
total Claims for Reimbursement are
€Xpected to exceed $50,000 shall pro-
vide the sponsors with an audit guide
!0 be used in the conduct of the audit
required by §225.9(j) and any other
Buidance necessary to enable them to
comply with the requirements set out
in § 225.9(j), The audit guide developed
by the State ageney shall, at a mini-
mum, contain the standards set forth
in the audit guide issued by the De-
Partment,

(2) Each State agency shall for each
fiscal year provide for audits of at
least one-half of all sponsors partici-
pating in the Program during that
fiscal year, Such audits may be made
by State agency internal  auditors,
State Auditors General, State Comp-
trollers, or other comparable audit
Broups, or by certified public accoun-
tants. Audits conducted in accordance
With the requirements in § 225.9(j)
Mmay be counted toward meeting this
réquirement,

n(3) Each State agency shall coordi-
ate its monitoring review findings
uf‘d}f_g § 225.5(b) and the audit reports
§;°,““e" for under §225.9(j). Each
tof‘s'e agency shall ensure that moni-
L "ing is conducted to result in a rep-
esentative review of the sponsor’s op-
€rations under the Program.
mﬁ?) While OIG shall rely to the
= est extent feasible upon State-
cgonsored audits, it shall, whenever it
nsiders necessary, (i) make audits on
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a Statewide basis, (ii) perform on-site
test audits, and (jii) review audit re-
ports and related working papers of
audits performed by or for State
agencies.

(5) State agencies shall provide FNS
and OIG with full opportunity to con-
duct management evaluations (includ-
ing visits to sponsors) and audits of all
operations of the State agency. Each
State agency shall make available its
records, including records of the re-
ceipt and expenditure of funds upon a
reasonable request by FNS or OIG.
OIG shall aiso have the right to make
audits of the records and operations of
any sponsor. !

(6) Use of audit guides available
from OIG is encouraged. When these
guides are utilized, OIG will coor-
dinate its audits with State-sponsored
audits to form a network of intergov-
ernmental audit systems.

(7) In making management evalua-
tions or audits for any fiscal year, the
State agency, FNS or OIG may dis-
regard any overpayment which does
not exceed $35 or, in the case of State
agency administered programs, does
not exceed the amount established
under State law, regulations or proce-
dures as a minimum for which claims
will be made-for State losses generally.
No overpayment shall be disregarded,
however, where there are unpaid
claims for the same fiscal year from
which the overpayment can be deduct-
ed, or where there is substantial evi-
dence of violation of criminal law or
civil fraud statutes.

(s) Food specifications and meal
quality standards. Each State agency
shall, with the assistance of the De-
partment, develop and make avallable
to all sponsors, model fcod specifica-
tions and model meal quality stan-
dards which shall become part of the
contract between sponsors and food
service management companies.

(t) Food quality and preparation fa-
cility inspections procedures. Each
State agency shall, with the funds au-
thorized in § 225.8(i), establish a proce-
dure for periodic inspections of the fa-
cilities of food service management
companies as required in § 225.5(u)(3),
and of sites participating in the Pro-
gram. The procedures for carrying out
such inspections and any testing or
other related work shall be consistent
with procedures used by local health
authorities.

(u) Food service management com-
pany regisiration. (1) Each State
agency shall, by February 1 of each
year, provide written notice to all food
service management companies which
participated in the Program in either
of the prior 2 years in that State a no-
tification of mandatory food service
management company registration.
Such notification shall contaln at a
minimum (i) a statement of the re-
quirement for food service manage-
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ment company registration with the
State agency as a prerequisite to food
service management company partici-
pation in the Program during the ap-
plicable fiscal year, (ii) a summary of
those items which are required to be
submitted in the application for regis-
tration as set forth in paragraph (u)X2)
of this section, (iii) an enumeration of
the specific criteria developed by the
State agency upon which registrant
eligibility shall be based, and (iv)
other relevant information necessary
to make application for registration.
In addition, each State agency shall,
by the same date, issue through the
appropriate media a notification of
mandatory food service management
company registration and information
necessary to make application for reg-
istration.

(2) By March 15 of each fiscal year,
each food service management compa-
ny which desires to participate in the
Program within the State during such'
fiscal year shall submit an application
for registration to the State agency.
At a minimum, registration of food
service management companies shall
require (i) submission of each food ser-
vice management company’s name and
mailing address and any other names
under which such food service man-
agement company presently or in the
past two years has marketed its ser-
vices, (il) a certification that the food
service management company meets
applicable State and local health,
safety and sanitation standards, (iii)
disclosure of .past and present compa-
ny owners, directors and officers, and
their relationship, if any, to any spon-
sor or food service management com-
pany which participated in the Pro-
gram in the past two years, (iv) re-
cords of contract terminations, disal-
lowances, and health, safety, and sani-
tary code violations related to prior
Program participation, (v) records of
any other contract terminations and
health, safety and sanitation code vio-
lations during the past two years, (vi)
the address or addresses of the compa-
ny's food preparation and distribution
facilities which will be used in the Pro-
gram and the local offjcials responsi-
ble for the operation of such facilities,
(vii) the number of meals the distribu-
tien facility is able to prepare in a
twenty-four hour period for use in the
Program, (viii) a certification that the
food service management company
will operate in accordance with cur-
rent Program regulations and (ix) a
statement that the food service man-
agement company understands that it
will not be paid for meals which are
delivered to non-approved sites or for
meals which are delivered to approved
sites outside of the agreed upon deliv-
ery tirnhe or meals that-do not meet the
meal requirements and food specifica-
tions contained in the sponszor and
food service management company
contract. 3
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(3) No food service management
company shall be registered by the
State agency if the State agency deter-
mines that the company lacks the ad-
ministrative and financial capability to
perform under the Program or if it
has been seriously deficient in its Pro-
gram participation in prior fiscal
yvears. The State agency shall provide
for inspections of all food service man-
agement companies’ food preparation
facilities which each food service man-
agement company has listed on its ap-
plication for registration. Such inspec-
tions shall be carried out prior to reg-
istration to determine each facility’s
suitability for preparation of meals for
use in the Program. The State agency
shall register only those facilities of a
food service management company
which have been inspected and have
been determined to be suitable: Pro-
vided, however, That the State agency
may elect not to inspect a food service
management company’s facility if
such facility is located outside of the
State in which the registration is
being made. Prior to the registration
of any out of State facility, the State
agency shall promptly notify FNSRO
of the name and location of the facili-
ty.
(4) The State agency shall notify in
writing each food service management
company which applied for registra-
tion of its determination on the appli-
cation within a reasonable time. The
State agency shall inform any food
service management company whose
application for registration has been
denied of the procedures to request a
review of the denial as provided for in
§ 225.5(x). The official making the de-
termination of denial must notify the
food service management company in
writing, stating all the grounds on
which the State agency based the
denial.

(5) By April 15 of each fiscal year,
each State agency shall forward to the
Department, on a form provided by
FNS, information on all food service
management companies which applied
for registration to the State agency
and their registration status. The De-
partment shall allow any food service
management company to review any
information concerning that company
which was submitted to FNS as re-
quired by this paragraph.

(6) A State agency shall consider a
food service management company's
application for registration submitted
after March 15, if the State agency de-
termines that the lack of registration
could result in an area in which poor
economic conditions exist not being
served or a significant number of
needy children not having reasonable
access to the Program.

(7) Each State agency shall require
food service management companies
submitting applications for registra-
tion to certify that the information
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submitted on the form is true and cor-
rect and that the food service manage-
ment company is aware that misrepre-
sentation may result in prosecution
under applicable State and Federal
statutes.

(v) and (w) [Reserved]

(x) Sponsor and food service man-
agement company hearing procedures.
(1) Each State agency shall establish a
procedure to be followed by an appli-
cant requesting a review of a denial of
an applicant sponsor’s application for
participation, a denial of a request by
a sponsor for an advance payment, a
denial of a claim by a sponsor for re-
imbursement, a denial of a sponsor’s
site or a denial of a food service man-
agement company’s registration.

(2 At a minimum the procedure
shall provide that:

(i) The denied applicant be advised
in writing of the grounds upon which
the State agency based the denial;

(ii) The denied applicant be advised
in writing that the request for review
must be made within a specified time,
The State agency may establish this
period of time at not less than one
week nor more than two weeks from
the date of receipt of the letter of
denial;

(iii) The denied applicant be afford-
ed the opportunity to review any in-
formation upon which the denial was
based;

(iv) The hearing official be an offi-
cial other than the one directly re-
sponsible for the original determina-
tion;

(v) The review be held within 2
weeks of the date of the receipt of the
request for review;

(vi) The applicant may refute the
charges contained in the letter of
denial either in person or by mailing
written documentation to the review-
ing official. The applicant may retain
legal counsel, or may be represented
by another person;

(vil) Within 3 days after the appli-
cant's hearing, or within 3 days after
receipt of written documentation, the
reviewing official must make a deter-
mination based on a full review of the
administrative record;

(viii) The State agency must inform
the applicant of the determination of
the review by certified mail, return re-
ceipt requested. The determination by
the State reviewing official is the final
administrative determination to be ac-
corded an appilicant.

(y) and (2) [Reservedl.

§225.6 Program management and admin-
istration plan.

(a) Not later than February 15 of
each fiscal year, each State agency
shall submit to FNSRO a Program
management and administration plan

- for that fiscal year. Approval of the

plan by FNS shall be a prerequisite to
the payment of Program funds, or to

the donation by the Department of
any commodities for use in the Pro-
gram. The plan shall include the fol-
lowing information at a minimum:

(1) How the State plans to use Pro-
gram funds and funds from within the
State to the maximum extent practi-
cable to reach needy children, includ-
ing needy children in rural areas. The
State’s methods for assessing need,
and its plans and schedule for inform-
ing potential sponsors of the availabil-
ity of the Program should be clearly
defined.

(2) Estimated number and type of
sponsors expected to participate and
estimated number of sites and average
daily attendance, and a description of
the estimating methods used. Include
data on the number of sponsors which
participated in the prior year.

(3) Estimated number of sponsors
which will receive $50,000 in Program
payments and average daily atten-
dance.

(4) Estimated amount of Program
funds, by month, needed for net Pro-
gram payments to sponsors.

(5) Estimated amount of Program
funds, by month, needed for adminis-
trative cost payments to sponsors.

(6) The State’s plans and schedule
for providing technical assistance and
training for sponsors including
number of sponsor training sessions
planned and number of reviews
planned. Include data on the number
of reviews conducted in the prior fiscal
year.

(7) The State agency budget, by
month, on the use of Program funds
and State administrative funds bY
function available under the Program
including, but not limited to, staffing
(part-time and full-time), salaries,
travel and per diem. -

(8) The State’s plan to comply with
the Department’s standards for dis-
bursing administrative payments (0
SpONSOrs.

(9) The actions to be taken by the
State agency to maximize the use of
on-site meal preparation and the useé
of school food service facilities.

(10) The actions to be taken by the
State to ensure that sites not operat
by camps at which a Program food ser-
vice is planned serve areas where poor
economic conditions exist.

(11) The actions to be taken by the
State to ensure compliance with the
requirements of the Department’s reg
ulations respecting nondiscrimination
(T CFR Part 15). ;

(12) The State’s plan for monitoring
and inspecting sponsors, sites, al
food service management companies
and for ensuring that such companies
do not enter into contracts for mﬁ{re
meals than they can provide effectives
ly and efficiently. d

(13) The State’s plan for timely a0
effective action on Program violat-lonlse-

(14) The State's plan and schedu®
for submission and approval of spoP
sor applications. T
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(15) The number of needy children
being reached by the Program.

(16) The State’s plan for determin-
ing the amounts and timing of Pro-
gram payments to sponsors and for
disbursing such payments.

(17) The State’s plan for ensuring
fiscal integrity by auditing sponsors as
provided under §225.5(r), including
data on the number of audits per-
formed in the prior fiscal year.

(18) The State's plan and procedure
for registering food service manage-
ment companies.

(19) The State’s procedures for
granting a hearing and prompt deter-
mination to any sponsor wishing to
appeal a State’s ruling denying its ap-
plication for Program participation, its
site participation, Program advance
payments, or Program reimbursement
and the State’s procedure for granting
a hearing and prompt determination
to any food service management com-
pany wishing to appeal a State’s ruling
denying the food service management
company registration in the State.

(20) The State’s plan for utilizing
the funds provided for under § 225.8(i)
to provide for health inspections and
meal quality tests, including the esti-
mated number and frequency of such
inspections and tests and a description
of the arrangements made by the
State with the agencies which will per-
form these services.

(21) The amount of non-Federal
funds made available to the State
through direct State appropriations
for the Program.

(22) "An explanation of significant
deviations in last year’s actual Pro-
gram operations and administration
;rlom that proposed in the prior year's

an,

(b) The State agency shall give the
Governor, or his delegated agency, the
Opportunity to comment on the rela-
tionship of the Program management
and administration plan to compre-
hensive and other State plans and pro-
grams and to those of affected
areawide or local jurisdictions. A
beriod of 45 days from the date of
receipt of the Program management
and administration plan shall be af-
forded to make such comments.

(¢) Significant changes in any por-
tion_o_f 2 Program management and
administration plan shall be submitted
for approval to FNS in the form of an
amendment to the Program manage-
ment and administration plan. An
amendment need not be submitted to
the Governor for his comments unless
Teéquired by the State.

h(d) The final plan submitted shall
ave the original signature of the ap-
Propriate State agency official.

§2257 Payment and use of State adminis-
trative funds,

ta(av) For each fiscal year, the Secre-
Ty shall pay to each State agency for
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administrative expenses incurred in
the Program an amount equal to (1)
20 percent of the first $50,000 in Pro-
gram funds properly payable to the
State in the preceding fiscal year; (2)
10 percent of the next $50,000 in Pro-
gram funds properly payable to the
State in the preceding fiscal year; (3) 5
percent of the next $100,000 in Pro-
gram funds properly payable to the
State in the preceding fiscal year; and
(4) 2 percent of any remaining funds
properly payable to the State in the
preceding fiscal year: Provided, howev-
er, That FNS may make appropriate
adjustments in the level of State ad-
ministrative funds to reflect changes
in Program size from the preceding
fiscal year as evidenced by informa-
tion submitted in the State Program
management and administration plan
and any amendments to such plan as
approved by FNS and any other infor-
mation available to FNS.

(b) State administrative funds paid
to any State shall be used by State
agencies to employ personnel, includ-
ing travel and related expenses, and to
supervise and give technical assistance
to sponsors in their initiation, expan-
sion, and conduct of any food service
for which Program funds are made
available. State agencies may also use
administrative funds for such other
administrative expenses as set forth in
their approved Program management
and administration plan.

(c) Not later than October 1 of each
fiscal year, the Secretary shall make
available to each State agency by
Letter of Credit an initial allocation of
State administrative funds for use in
the fiscal year beginning on that Octo-
ber 1 in an amount not to exceed one-
third of the State administrative
funds which are determined in accor-
dance with the formula set forth in
paragraph (a) of this section. For
States which did not receive any Pro-
gram funds during the fiscal year im-
mediately preceding the fiscal year for
which the initial allocation is being
made, the amount to be made avail-
able by October 1 of each fiscal year
shall be deftermined by the Depart-
ment.

(d) An additional amount of State
administrative funds shall be made
available upon the receipt and approv-
al by FNS of the State’s Program
management and administration plan.
The amount of such funds, plus the
initial allocation, shall not exceed
three-fourths of the State administra-
tive funds which are determined in ac-
cordance with the formula set forth in
paragraph (a) of this section.

(e) Within 30 days after the State’s
application deadline date, NS shall
conduct an initial evaluation in the
State for the purposes of determining
whether an adjustment is necessary in
the approved funding levels for State
administrative costs. Such a determi-
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nation shall be based on the participa-
tion levels contained in the applica-
tions submitted to the State including,
but not limited to, numbers of spon-
sors and numbers of proposed sites,
children to be reached and meals
served compared with the estimated
levels contained in the State’s Pro-
gram management and administration
plan, the State’s performance in accor-
dance with the plan and the State’s
compliance with the requirements con-
tained in this part. Any adjustments
determined to be necessary based on
this initial evaluation shall be reflect-
ed in an amendment to the State's
Program management and administra-
tion plan.

(f) The balance of the State adminis-
trative funds shall be paid to the State
not later than each July 15. This pay-
ment plus payments made under para-
graph (¢) and (d) of this section, shall
not exceed the amount of State ad-
ministrative funds which are deter-
mined in accordance with the formula
set forth in paragraph (a) of this sec-
tion. FNS may adjust the amount of
State administrative funds payable to
a State on the basis of a midprogram
evaluation of the State’s actual pro-
gram size, and the State's performance
in accordance with the approved Pro-
gram management and administration
plan and any other State agency re-
sponsibilities contained in this part. In
the conduct of these midprogram eval-
uations and in the making of these ad-
justment, FNS shall not decrease the
amount of funds to any State which
will not reach the estimated levels of
participation contained in the ap-
proved plan, and any amendments
thereto, if FNS determines that the
State has made every reasonable
effort to meet its responsibilities
under the plan and the requirements
set forth in this part.

(g) In no event may the sum of the
payments made for a fiscal year under
paragraphs (¢), (d), and (e) of this sec-
tion exceed the total amount of expen-
ditures incurred by the State for its
administrative costs for that fiscal
year. Each State agency shall report
to FNS information on the use in the
prior fiscal year of Program funds and
State administrative funds, on a form
provided by FNS, not later than No-
vember 30 of each fiscal year. FNS
shall make, prior to February 15 of
each fiscal year, any adjustments nec-
essary in the Letter of Credit to re-
flect actual expenditures in the prior
fiscal year.

§225.8 Payments to State agencies and
use of Program funds,

(a) Upon approval of the State's Pro-
gram management and administration
plan, the Secretary shall make avail-
able by Letter of Credit to the State
agency Program funds to be used to
make start-up payments, where appli-
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cable, to sponsors as provided for in
§ 225.12(¢c).

(b) Not later than April 15, May 15,
and July 1 of each fiscal year the Sec-
retary shall make available to each
State agency by Letter of Credit Pro-
gram funds to be used by the State
agency to make advance net Program
payments to sponsors in the months
for which such Letter of Credit is
issued. The amount of each of these
payments shall be equal to 65 percent
of the amount derived by multiplying
the number of operating days in the
month times the average daily atten-
dance by meal type as estimated in the
State's approved Program manage-
ment and administration plan times
the maximum allowable rates payable
to sponsors for net Program payments
as set forth in § 225.12(e).

(c) Not later than April 15, May 15,
and July 1 of each fiscal year, the Sec-
retary shall make available by Letter
of Credit Program funds to be used by
the State agency to make advance ad-
ministrative cost payments to spon-
sors. The amount of each of these pay-
ments shall be equal to one-third of
the sum of the products obtained by
multiplying:

(1) The estimated number of operat-
ing days times estimated average daily
attendance for breakfasts times 3.75
cents; -

(2) The estimated number of operat-
ing days times estimated average daily
attendance for lunches times 7.25
cents;

(3) The estimated number of operat-
ing days times estimated average daily
attendance for suppers times 7.25
cents,

(4) The estimated number of operat-
ing days times estimated average daily
attendance for supplemental foods
times 2 cents. The estimates referred
to in this paragraph shall be those
which are contained in the approved
Program management and administra-
tion plan.

(d) For sponsors who operate under
a continuous school calendar, the Sec-
retary shall make available Program
funds by Letter of Credit to the State
agencies to make advance payments to
sponsors in an amount equal to the
amount needed by the State agencies
to make advance net Program pay-
ments and advance administrative cost
payments to such sponsors as set forth
in the State’s approved Program man-
agement and administration plan, on
the first day of the month prior to the
month during which the food service
will be conducted.

(e) The Secretary shall make avalil-
able any remaining Program funds
due no later than 60 days following re-
ceipt of valid claims from sponsors by
the State agency. Any funds advanced
to a. State agency for which valid
claims have not been established
within 180 days after the sponsor’s op-

eration shall be deducted from the
next monthly payment to the State.

(f) Program funds shall be used by
State agencies to make Program pay-
ments to sponsors in connection with
meals served to children in accordance
with the provisions of this part.

(g) Each State agency shall release
to FNS any Program funds which it
determines are unobligated as of Sep-
tember 30 of each fiscal year. Release
of funds by the State agency shall be
made as soon as practicable, but in no
event later than 30 days following
demand by FNS, and shall be accom-
plished by an adjustment in the State
agency's Letter of Credit.

(h) The State agency may use in car-
rying out special developmental pro-
jects an amount up to 1 percent of
Program payments made in any fiscal
year: Provided, however, That such
projects have been included in the
State’s Program management and ad-
ministration plan and have been ap-
proved in writing by FNS.

(i) By April 15 of each fiscal year the
Secretary shall make available by
Letter of Credit to each State agency
an additional amount equal to 1 per-
cent of Program funds estimated to be
needed by the State agency for Pro-
gram payments in the State’s ap-
proved Program management and ad-
ministration plan and any amend-
ments thereto for the current fiscal
year. These funds shall be used to pro-
vide for State or local health depart-
ments or other governmental agencies
charged with health inspection func-
tions, solely to carry out health in-
spections and meal quality tests: Pro-
vided, however, That if such agencies
cannot perform such inspections or
tests, the State agency may contract
with an independent agency to con-
duct either the inspection or the meal
quality tests or both. An adjustment
may be made in the amount provided
for in this paragraph based on the
evaluation required in §225.7(e) if
such an adjustment is warranted. Pro-
gram funds so provided but not ex-
pended or obligated shall be returned
to the Department by September 30 of
the same fiscal year.

Subpart C—Sponsor Provisions

§225.9 Requirements for participation.

(a)-(1) [Reserved]

(j) Each sponsor whose total Pro-
gram payments under any Program
agreement are expected to exceed
$50,000 shall have an audit conducted
of its Program claims and the support-
ing documentation for those claims by
an independent certified public ac-
countant or an independent State or
local government accountant and shall
submit to the State agency a copy of
the letter of engagement with the ac-
counting firm or individual which is to
conduct the audit. The sponsor’s final
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Claim for Reimbursement under the
agreement shall not be eligible for
payment until the audit has been com-
pleted and the resuits have been re-
viewed by the State agency. The cost
of the audit may be considered an ad-
ministrative cost. All such audits shall
be subject to review by the Depart-
ment.
(k)-(m) [Reserved]

§225.10-11 [Reserved]

§225.12 Program payments.

(a) and (b) [Reserved]

(c) Sponsors which have executed an
agreement may, at the discretion of
the State agency, receive start-up pay-
ments not earlier than 2 months
before beginning food service oper-
ations. Start-up payments shall not
exceed 20 percent of the amount esti-
mated by the State asgency to be
needed by a sponsor to administer the
Program as contained in the sponsor’s
administrative budget which shall be
submitted to the State agency for ap-
proval provided for under §225.9(e)
[see proposed regulations]. Start-up
payments shall be deducted from the
first payment made to a sponsor for
allowable administrative costs.

(d) [Reserved]

(e) Payment to a sponsor for net
Program costs shall not exceed 92.75
cents for each lunch or supper, 51.50
cents for a breakfast and 24.25 cents
for supplemental food: Provided, how-
ever, That the total Program pay-
ments paid to a sponsor for net Pro-
gram cost do not exceed the lesser of:
(1) the above rates times the meals by
type actually served to eligible chil-
dren during the Program operation, or
(2) the actual net Program costs.

(f)-(h) [Reserved]

§225.13 Program payment procedures.

(a) and (b) [Reserved]

(c) Not later than June 1, July 15,
and August 15 of each fiscal year, or in
the case of sponsors which operate
under a continuous school calendar,
the first day of each month of oper-
ation, the State agency shall forward
advance net Program payments to
each sponsor if a request for such pay-
ment was received from the sponsor
no later than 30 days prior to the date
for each such payment: Provided, how-
ever, That the State agency shall not
release the second month’s advance
net Program payment to any sponsor
which has not certified that it has
held training sessions for its own per-
sonnel, including site personnel, with
regard to Program duties and responsi-
bilities. And provided, further, That no
advance net Program payment shall
be made for any month in which the
sponsor will serve meals under the
Program for less than 10 days. Re-
quests by sponsors for advance net
Program payments received less than

30 days preceding the applicable pay-
ment date shall be paid by the State
agency within 30 days of receipt.

(d) Each month’s advance net Pro-
gram payment to any sponsor shall be
in an amount equal to: (1) the total
net Program payment for meals served
by such sponsor in the same calendar
month of the preceding calendar year,
or (2) 50 percent of the amount deter-
mined by the State agency to be
needed by the sponsor for meals, if the
sponsor coniracts with a food service
management company, or (3) 65 per-
cent of the amount determined by the
State agency to be needed by the
sponsor for meals for that month, if
the sponsor prepares its own meals,
whichever amount is greater: Pro-
vided, however, That the advance net
Program payment may not exceed the
total amount estimated by the State
agency to be needed by the sponsor
for meals to be served in the month
for which the advance net Program
payment is made.

(e) Not later than June 1 and July 15
of each fiscal year, or in the case of
sponsors which operate under a con-
tinuous school calendar, the first day
of each month of operation, the State
agency shall forward advance adminis-
trative costs payments to each sponsor
if a request for such payment was re-
ceived from the sponsor no later than
30 days prior to the date for each such
payment: Provided, however, That (1)
the State agency shall not release the
second month’s advance administra-
tive cost payment to any sponsor until
the sponsor has certified that it is op-
erating the number of sites for which
the administrative budget was ap-
proved, and that there has been no
significant change in its projected ad-
ministrative costs since approval of
the administrative budget, (2) no ad-
vance administrative costs payment
shall be made for any month in which
the sponsor will operate under the
program for less than 10 days, and (3)
in the case of a sponsor that operates
less than ten (10) days in June but at
least ten (10) days in August, the
second month’s advance administra-
tive costs payment shall be made on
August 15. Requests by sponsors for
advance administrative cost payments
received less than 30 days preceding
the applicable payment date shall be
paid by the State agency within 30
days of receipt.

(f) Each sponsor’s first month’s ad-
vance administrative costs payment
shall be in an amount egual to one-
third of the amount establishied by the
State agency to be needed by the
sponsor to administer the Program.
Each sponsor’s second month’s ad-
vance administrative costs payment
shall be in an amount eqgual to one-
third of the amount established by the
State agency to be needed by the
sponsor to administer the Program. In
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the case of sponsors which will oper-
ate ten (10) days or more in only one
month and thereby will qualify for
only one advance administrative costs
payment the State agency shall pro-
vide an advance administrative costs
payment of no less than one-half and
no more than two-thirds of the
amount, established by the State
agency to be needed by the sponsor as
indicated in its approved administra-
tive budget. The State agency shall
forward any remaining payment due
to a sponsor no later than 45 days fol-
lowing receipt of valid claims: Pro-
vided, however, That the State agency
shall not pay any sponsor for its final
claim until the sponsor has certified
that it did operate all sites approved in
the administrative budget and that
there has been no significant change
in the projected administrative costs
since the preceding claim or, in the
case of sponsors which will receive
only one month’s advance, that there
has been no significant change in the
projected administrative costs since
payment of the initial advance admin-
istrative costs payment. The total Pro-
gram payment paid to a sponsor for
administrative costs shall not exceed
the lesser of: (1) the approved admin-
istrative budget and any amendments
thereto, or (2) actual expenditures in-
curred for administrative costs, or (3)
the per-meal administrative rates con-

tained in § 225.8(c) times meals by type
actually served to eligible children.

(g) The total of the advance net Pro-
gram payment to any sponsor for a
given month and the advance admin-
istrative costs payment to the same
sponsor for the same month shall not
exceed $40,000: Provided, however,
That a State agency may make ad-
vance payments totalling more than
$40,000 to a sponsor for a given month
if the State determines that a larger
payment is necessary for the effective
operation of the Program and the
sponsor demonstrates sufficient ad-
ministrative and management capabili-
ty to justify a larger payment.

(h)-(i) [Reserved]

§ 225.14-19 [Reserved]
Subpart D—[Reserved]
(Catalog of Federal Domestic Assistance

Program No. 10.559.)

Nore.—The reporting and/or recordkeep-
ing requirements contained herein have
been approved by the Office of Manage-
ment and Budget in accordance with the
Federal Reports Act of 1942.

Dated: January 27, 1978.

CaAroL TUCKER FOREMAN,
Assistanti Secretary.
[FRDoc.78-2814Filed1-30-78;9:18am]
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This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of these notices is to
give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules.

[3410-05]
DEPARTMENT OF AGRICULTURE

Agricultural Stabilization and Conservation
Service

[7 CFR Part 790]

INCOMPLETE PERFORMANCE BASED UPON
ACTION OR ADVICE OF AN AUTHORIZED
REPRESENTATIVE OF THE SECRETARY

AGENCY: Agricultural Stabilization
and Conservatign Service, Department
of Agriculture.

ACTION: Proposed rule.

SUMMARY: It is proposed that § 790.3
of 7T CFR Part 790 be amended to in-
crease the authority of State ASC
committees to approve payment for all
cases where a producer acted in good
faith based upon the action or advice
of a representative of the Secretary
and the program payments to the pro-
ducers amounted to $1,000 or less.
This delegation would eliminate the
expense involved in processing such
cases at the National level and give
States more responsibility in handling
State and local matters.

DATES: Comments must be received
on or before March 2, 1978.

ADDRESS: Mail comments or objec-
tions regarding the proposed change
to the Acting Director, Program Ap-
beals Staff, Agricultural Stabilization
and Conservation Service, Room 4721,

South Building, Washington, D.C.
20013.

FOR FURTHER INFORMATION
CONTACT:

Arthur Reynolds, Program Appeals
Staff, 202-447-6362.

It is proposed that 7 CFR section
780.3 be amended to read as follows:

§790.3 Delegation of authority.

The State committee may, in accor-
dance with instructions issued by the
Deputy Administrator, State and
County Operations, ASCS, exercise
the authority provided in this part in
brograms administered by the ASCS,
n cases where the total of any pay-
ments and price support extended
under this part does not exceed $1,000.

Signed at Washington, D.C. on Janu-
ary 17, 1978.

WEeLDON B. DENNY,
Acting Administrator, Agricul-
tural Stabilization and Con-
servation Service,
[FR Doc. 78-2510 Filed 1-30-78; 8:45 am]

[3410-05]
[7 CFR Part 791]

AUTHORITY TO MAKE PAYMENTS WHEN
THERE HAS BEEN A FAILURE YO FULLY
COMPLY WITH THE PROGRAM

AGENCY: Agrictulture Stabilization
and Conservation Service, Department
of Agriculture.

ACTION: Proposed rule.

SUMMARY: It is proposed that § 791.3
of T CFR Part 791 be amended to dele-
gate to State ASC committees the au-
thority to approve program payments
not exceeding $1,000 in program bene-
fits involving a failure to fully comply
with the provisions of a program and
classified under 7T CFR Part 791.

Experience has shown that in most
failure to fully comply program cases
where the Deputy Administrator de-
termined that a producer acted in
good faith and was entitled to some
program payment, payvments to pro-
ducers amounted to $1,000 or less. To
delegate to State committees the au-
thority to authorize relief in such
cases (classified under Part 791) would
eliminate the expense involved in
proc- essing such cases at the National
level and give States more responsibil-
ity in handling State and local mat-
ters.

DATES: Comments must be received
on or before March 2, 1978.

ADDRESS: Mail comments or objec-
tions regarding the proposed change
to the Acting Director, Program Ap-
peals Staff, Agricultural Stabilization
and Conservation Service, Room 4721,
South Building, Washington, D.C.
20013,

FOR FURTHER INFORMATION
CONTACT:

Arthur Reynolds, Program Appeals
Staff, 202-447-6362.

It is proposed that 7 CFR §791.3 be
amended to read as follows:

§791.3 Delegation of authority.

The State committee may, in accord-
ance with instructions issued by the
Deputy Administrator, State and
County Operations, ASCS, exercise
the authority provided in this part in
programs administered by ASCS, in
failure to fully comply cases where the
total of any payments and price sup-
port extended under this part does not
exceed $1,000,

Signed at Washington, D.C. on Janu-
ary 18, 1978.
WEerLpoN B, DENNY,
Acting Administrator, Agricul-
tural Stabilization and Con-
servation Service.

[FR Doc. 78-2509 Filed 1-30-78; 8:45 am]

[3410-05]
Commodity Credit Corporation
[7 CFR Part 1430]
PRICE SUPPORY PROGRAM FOR MILK

Yerms and Conditions of 1977-78 Price Support
Program

AGENCY: Commodity Credit Corpo-
ration, USDA.

ACTION: Proposed rule.

SUMMARY: This proposal announces
that the Secretary of Agriculture is
considering the semiannual adjust-
ment in the support price for milk.
This proposed rule is being issued pur-
suant to the requirement in the Food
and Agriculture Act of 1977 that the
support price for milk shall be adjust-
ed semiannually to reflect any esti-
mated change in the parity index
during such semiannual period. The
Secretary may also consider other
matters pertaining to the milk support
program.

DATE: Coments must be received on
or before March 2, 1978, to be sure of
consideration.

ADDRESS: Director, Procurement
and Sales Division, Agricultural Stabi-
lization and Conservation Service, U.S.
Department of Agriculture, 5741
South Building, P.O. Box 2415, Wash-
ington, D.C. 20013.

FOR FURTHER INFORMATION
CONTACT:

Sidney Cohen (ASCS), 202-447-4037.

SUPPLEMENTARY INFORMATION:
Section 201(c) of the Agricultural Act
of 1949, as amended by the Food and
Agriculture Act of 1977, provides as
follows: “The price of milk shall be
supported at such level not in excess
of 90 percent nor less than 75 percent
of the parity price therefor as the Sec-
retary determines necessary in order
to assure an adequate supply of pure
and wholesome milk to meet current
needs, reflect changes in the cost of
production, and assure a level of farm
income adequate to maintain produc-
tive capacity sufficient to meet antici-
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pated future needs. Notwithstanding
the foregoing, effective for the period
beginning on the effective date of the
Food and Agriculture Act of 1977 and
ending March 31, 1979, the price of
milk shall be supported at not less
than 80 per centum of the parity price
therefor. Such price support shall be
provided through purchases of milk
and the products of milk.”

Section 201(d) of the act provides as
follows: “Effective for the period be-
ginning on the effective date of the
Food and Agriculture Act of 1977 and
ending March 31, 1981, the support
price of milk shall be adjusted by the
Secretary at the beginning of each
semiannual period after the beginning
of the marketing year to reflect any
estimated change in the parity index
during such semiannual
period. * * * Any adjustment under
this subsection shall be announced by
the Secretary not more than thirty
days prior to the beginning of the
period to which it is applicable.”

Therefore, the adjustment is esti-
mated to require an increase in the
support price to about $9.30 per hun-
dredweight for manufacturing milk
beginning April 1, 1978. The support
price is for milk of national average
milkfat content of 3.67 percent, or
$9.09 for 3.5 milk.

In the October-December quarter,
the first 3 months of the 1977-78 mar-
keting year, milk production was 29.2
billion pounds, 2.4 percent more than
1 year ago. Purchases of dairy prod-
ucts by Commodity Credit Corpora-
tion (CCC) under the support program

between October 1 and December 31 ¢

were 12.7 million pounds of butter, 2.1
million pounds of cheese and 68.7 mil-
lion pounds of nonfat dry milk com-
pared to 39.0 million pounds of butter,
27.1 million pounds of cheese and 45.9
million pounds of nonfat dry milk
during the same period a year earlier.
Dairy products acquired under the
program are made available for sale or
for donation to various domestic and
foreign food distribution programs:

PROPOSED RULE

Notice is hereby given that the Sec-
retary of Agriculture is considering
the semiannual adjustment in the
level of the support price for milk as
required by law, and the prices and
terms of purchase by CCC of butter,
cheese, and nonfat dry milk.

Prior to making any of the foregoing
determinations, consideration will be
given to any data, views and recom-
mendations with regard to the deter-
minations which are submitted in writ-
ing to the Director, Procurement and
Sales Division. In order to be assured
of consideration, all submissions must
be received by the Director not later
than March 2, 1978. All written sub-
missions made pursuant to this notice
will be made available for public in-
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spection at the Office of the Director,
room 5741, South Building, during reg-
ular business hours (8:15 a.m.-4:45
p.m.).

This notice of proposed rulemaking
is issued under authority of section
201(c) and (d) of the Agricultural Act
of 1949, as amended, (63 Stat. 1051, as
amended; 7 U.S.C. 1446); and sections
4 and 5 of the Commodity Credit Cor-
poration Act, as amended (62 Stat.
1070, as amended; 15 U.S.C. 714b and
T14c).

Signed at Washington, D.C., on Jan-
uary 25, 1978,

RaAY FITZGERALD,
Executive Vice President,
Commodity Credit Corporation.

[FR Doc 78-2578 Filed 1-30-78; 8:45 am]

[3410-37]
Food Safety and Quality Service
(9 CFR Parts 317, 381)
NET WEIGHT LABELING
Public Hearing—Correction in Room Number

AGENCY: Food Safety and Quality
Service, USDA.

ACTION: Notice of Public Hearing—
Correction.

SUMMARY: This document corrects
the room number for the public hear-
ing on net weight labeling, to be held
on February 9, 1978, beginning at 10
a.m.

DATE: The hearing will be held on
February 9, 1978.

ADDRESS: Public hearing to be held
in Conference Room B, Interdepart-
mental Auditorium, 1301 Constitution
Avenue NW., Washington, D.C.

FOR FURTHER INFORMATION
CONTACT:

Dr. W. J. Minor, Chief Staff Officer,
Issuance Coordination Staff, Scien-
tific and Technical Services, Meat
and Poultry Inspection Program,
Food Safety and Quality Service,
U.S. Department of Agriculture,
gVashlngton. D.C. 20250, 202-447-
189.

SUPPLEMENTARY INFORMATION:
On January 20, 1978, a notice was pub-
lished in the FEDERAL REGISTER (43 FR
2881) announcing a public hearing to
be held concerning proposed amend-
ments to the Federal Meat and Poul-
try Inspection Regulations on uniform
labeling requirements and uniform
procedures for determining compli-
ance with label statements of net con-
tents of containers of meat or poultry
products. This notice corrects the
room number in which the public
hearing will be held to Conference
Room B, Interdepartmental Audito-
rium, 1301 Constituion Avenue NW.,

Washington, D.C. All other informa-

tion stated in the January 20 notice
remains the same.

Done at Washington, D.C., on Janu-
ary 26, 1978.

DoxaLp L. HOUSTON,
Acting Administrator,
Food Safety and Quality Service.

[FR Doc. 78-2732 Filed 1-30-78; 8:45 am]

[7590-01]

NUCLEAR REGULATORY
COMMISSION

[10 CFR Part 50]

CODES AND STANDARDS FOR NUCLEAR
POWER PLANTS

AGENCY: U.S. Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission is considering amending
its regulation, “Codes and Standards,”
to incorporate by reference a new edi-
tion and addenda of a national code
that provides rules for the construc-
tion of nuclear power plant compo-
nents. This amendment would provide
for the use of updated methods in nu-
clear power plant construction.

DATES: Comment period expires
March 2, 1978.

ADDRESSES: Written comments
should be submitted to the Secretary
of the Commission, Washington, D.C.,
20555, attention: Docketing and Ser-
vice Section.

FOR FURTHER INFORMATION
CONTACT:

Mr. G. C. Millman, Office of Stand-
ards Development, U.S. Nuclear Reg-
ulatory Commission, Washington,
D.C. 20555, 301-443-6927.

SUPPLEMENTARY INFORMATION:
On July 18, 1977 the Nuclear Regula-
tory Commission published in the
FEDERAL REGISTER (42 FR 36803) an
amendment to § 50.55a which provided
that the editions of Section III whose
requirements must be met included
those addenda through the Winter
1976 Addenda. o

The 1977 Edition of the referenced
American Society of Mechanical Engl-
neers (ASME) Boiler and Pressure
Vessel Code has since been issued as
has the Summer 1977 Addenda. The
Commission proposes to amend
§50.55a to incorporate by reference
the 1977 Edition and the Summer 1977
Addenda of Section III of the ASME
Boiler and Pressure Vessel Code. The
1977 Edition of Section XI, “Rules for
Inservice Inspection of Nuclear Power
Plant Components,” of the ASME
Code and Section XI addenda since
the Summer 1975 Addenda are still
being evaluated by the staff and are
expected to be referenced with modifi-




cations in a subsequent amendment to
the regulations.

Pursuant to the Atomic Energy Act
of 19564, as amended, the Energy Reor-
ganization Act of 1974, as amended,
and section 553 of Title 5 of the
United States Code, notice is hereby
given that adoption of the following
amendment to 10 CFR Part 50 is con-
templated. All interested persons who
wish to submit written comments or
suggestions in connection with the
proposed amendments should send
them to the Secretary of the Commis-
sion, U.S. Nuclear Regulatory Com-
mission, Washington, D.C. 20555, At-
tention: Docketing and Service Section
by March 2, 1978. Copies of comments
received may be examined in the Com-
mission’s Public Document Room at
1717 H Street NW., Washington, D.C.

In §50.55a of 10 CFR Part 50, para-
graph (b) is revised to read as follows:

§50.55a Codes and Standards.
. - L - L

Each operating license for a boiling
or pressurized water-cooled nuclear
power facility shall be subject to the
conditions in paragraph (g) ‘and each
construction permit for a utilization
facility shall be subject to the follow-
ing conditions in addition to those
specified in § 50.55:

. * . » *

(b)(1) As used in this section, refer-
énces' to Section III of the ASME
Boiler and Pressure Vessel Code refer
o Section 11T, Division 1, and include
editions through the 1977 Edition and

addenda through the Summer 1977
Addenda,

(2) As used in this section, refer-
ences' to Section XI of the ASME
Boiler and Pressure Vessel Code in-
clude editions of Section XI only
through the 1974 Edition and addenda

only through the Sumimer 1975 Ad-
denda,

(Secs. 103, 104, 161i, Pub. L. 83-703; 68 Stat.
936, 937, 948; Sec. 201, Pub. L. 03-438, 88

Stat, 1242 42 US.C 2133, 2134, 2201(D),
5841).)

Dated at Bethesda, Md., this 19th

day of January 1978.

———

h“’l‘hese incorporation by reference provi-
S0ns were approved by the Director of the

Federg] Register on March 17, 1972 and
May 4, 1973,

PROPOSED RULES

For the Nuclear Regulatory Com-
mission.
Lee V, GOsSICK,
Executive Director for Operations.

[FR Doc. 78-2621 Filed 1-30-78; 8:45 am])

[6714-01]

FEDERAL DEPOSIT INSURANCE
CORPORATION

[12 CFR Part 337]
UNSAFE AND UNSOUND BANKING PRACTICES
Insider Transactions

AGENCY: Federal Deposit Insurance
Corporation (FDIC),

ACTION: Proposed amendments to
regulation.

SUMMARY: The FDIC proposes to
amend its regulation dealing with “in-
sider transactions” of insured State
nonmember banks to: (1) Specify the
circumstances under which the FDIC
considers an insider transaction to be
an unsafe or unsound banking prac-
tice; (2) make clear that the FDIC will
take appropriate supervisory action
when it determines that an insider
transaction is an unsafe or unsound
banking practice; (3) clarify what
transactions are subject to the regula-
tion's requirements; (4) clarify the reg-
ulation’s recordkeeping requirements;
and (5) prescribe specific reporting
and review requirements with respect
to correspondent accounts and certain
bank stock loans. The proposed
amendments are generally designed to
clarify the FDIC’s policy with respect
to insider transactions and to respond
to questions that have been raised
since the FDIC’s insider transaction
regulation took effect on May 1, 1976.

DATE: Comments must be received on
or before March 10, 1978.

ADDRESS: Interested persons are in-
vited to submit written data, views, or
arguments regarding the proposed
amendments to the Office of the Ex-
ecutive Secretary, Federal Deposit In-
surance Corporation, 550 17th Street
NW., Washington, D.C. 20429. All writ-
ten comments submitted will be made
available for public inspection at the
above address.

FOR FURTHER INFORMATION
CONTACT:

Alan J. Kaplan, Attorney, Federal
Deposit Insurance Corporation, 550
17th Street NW., Washington, D.C.
20429, telephone 202-389-4433.

SUPPLEMENTARY INFORMATION:
The FDIC’s insider transaction regula-
tion (12 CFR ,337.3) took effect on
May 1, 1976. As was stated at the time
of its proposals and adoption, the reg-
ulation is aimed at minimizing abusive
self-dealing by “insiders” of insured
State nonmember banks through the
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establishment of procedures designed:
(1) To ensure that bank boards of di-
rectors supervise insider transactions
effectively, and (2) to better enable
FDIC examiners to identify and ana-
1yze such transactions. The regulation
seeks to achieve these goals by pre-
scribing review, approval, and record-
keeping requirements with respect to
certain transactions which are defined
in the regulation as ‘insider transac-
tions.”

In addition, the regulation currently
in effect states that, notwithstanding
compliance with the prescribed review
and approval requirements, the FDIC
will take appropriate supervisory
action (including, in an appropriate
case, the institution of formal proceed-
ings under section 8 of the Federal De-
posit Insurance Act) against the bank,
its officers, directors, or trustees if the
FDIC determines that an insider
transaction is indicative of unsafe or
unsound practices. The regulation lists
several factors which the FDIC will
consider in determining the presence
of unsafe or unsound banking prac-
tices involving insider transactions,
but does not specifically describe the
circumstances under which an insider
transaction will be considered an
unsafe or unsound banking practice.

Since the regulation took effect,
questions have been raised from time
to time as to the proper interpretation
of various provisions and as to the
FDIC enforcement policy with respect
to those insider transactions that may
involve abusive self-dealing. Accord-
ingly, the FDIC has reviewed the regu-
lation in light of the purposes it was
designed to serve and now proposes to
amend the regulation to better
achieve those purposes and to promote
greater clarity and understanding.

Numerous provisions of the regula-
tion have been rewritten for purposes
of clarity and readability, without af-
fecting the substance of the regula-
tion. However, a number of substan-
tive amendments are also proposed,
the most significant of which are de-
scribed as follows:

1. A new definition would be added,
defining the term “preferential” as it
is applied to insider transactions.
Under this definition, an insider trans-
action is preferential if, in light of all
the circumstances, an insider or
person related to an insider obtains a
benefit or advantage which wouid not
be afforded in a comparable arm’s
length transaction to a noninsider of
comparable creditworthiness or other-
wise similarly situated.

2. A new provision would be added to
specify those circumstances under
which the FDIC considers an insider
transaction to be an unsafe or un-
sound banking practice. Under this
provision, an insider fransaction is an
unsafe or unsound banking practice if
the transaction is preferential and re-
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sults in, or is likely to result in, loan
loss, excessive cost, undue risk, or
other economic detriment to the bank.
The regulation would also make clear
that the FDIC will take appropriate
supervisory action against a bank
whose insider transactions are found
to be unsafe or unsound. Depending
on the nature of the transaction and
the circumstances involved, such su-
pervisory action may range from infor-
mal efforts to obtain voluntary correc-
tion to, in an appropriate case, institu-
tion of formal proceedings under sec-
tion 8 of the Federal Deposit Insur-
ance Act. Technical compliance with
the regulation’s review, approval, and
recordkeeping requirements would not
be considered justification for an in-
sider transaction which is an unsafe or
unsound banking practice.

Thus, in order to dispel any confu-
sion that may exist with respect to the
current regulation, the proposed
amendments would make it clear that
the FDIC will not tolerate any insider
transaction that affords preferential
treatment to an insider or a person re-
lated to an insider and results in, or is
likely to result in, economic detriment
to the bank. Insured State nonmember
banks can and should expect such
transactions, should they occur, to be
the subject of examiner comment and
FDIC supervisory action.

With reference to the factors enu-
merated in subsection (g) of the cur-
rent regulation which the FDIC will
consider in determining the presence
of unsafe or unsound banking prac-
tices involving insider transactions,
two of those factors have been deleted
in the proposed amendments in favor
of a revised single standard. It should
be emphasized, however, that the re-
vised single standard is not intended
to be narrower in scope than the three
factors enumerated in present subsec-
tion (g).

It should also be emphasized that
any insider transaction that meets the
stated criteria will be considered an
unsafe or unsound banking practice,
regardless of the dollar amount of the
transaction. The inclusion in the regu-
lation of a schedule of minimum dollar
amounts which “trigger” the regula-
tion's review, approval, and record-
keeping requirements in no way limits
the FDIC's ability to take supervisory
action against a bank that enters into
an insider transaction which is an
unsafe or unsound banking practice,
even if the dollar amount of the trans-
action falls below the applicable “trig-
gering amount.”

3. A new provision would be added
relating specifically to correspondent
accounts. It would require each insider
to report in writing to the bank's
board of directors all loans or other
extensions of credit that are both: (2)
Made by a financial institution with
which the bank maintains a correspon-

o
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dent account, and (b) made for the
purpose of enabling the insider, the in-
sider's spouse, or any relative of the
insider who lives in the insider's home
to purchase, carry, or own a beneficial
interest in securities issued by the
bank, its holding company, or any
other insured bank or holding compa-
ny of an insured bank. The report
would state the terms and conditions
of the loan, including certain specified
information, and would be kept with
the bank’s insider transaction records.

The bank’s board of directors would
be required to review at least annually,
all of the bank’s correspondent ac-
counts with other financial institu-
tions. The purpose of the review would
be to ensure that such accounts are
fair to and in the best interests of the
bank. In making the review, the board
would be required to consider all rel-
evant facts, including the bank stock
loans reported by insiders.

In addition to this specific provision,
any deposit placed by a bank in an-
other financial institution to compen-
sate that institution for making a loan
to an insider of the bank would be con-
sidered an “insider transaction” under
amended paragraph (a)8)iii) and
would therefore be subject to the reg-
ulation’s review, approval, and record-
keeping requirements.

4. The definition of “person related
to an insider” would be expanded to
include certain relatives of an insider
not covered by the present regulation
(e.g., brothers, sisters, spouse’s par-
ents). "

5. The definition of ‘‘business trans-
actions” would be substantially re-
vised. Instead of listing certain exam-
ples of such transactions,.as the pre-
sent regulation does, the revised regu-
lation would simply define *“business
transaction” to mean “any arrange-
ment, activity, or transaction,” except
those specifically excluded. The “ex-
ceptions” relating to trust activities
and activities undertaken in the capac-
ity of securities transfer agent or mu-
nicipal securities dealer would be de
leted. In addition, the exception for
“credit card transactions” would be re-
stricted to those which are “pursuant
to standard credit provisions applied
and enforced equally as to all credit
card customers of the bank,” and the
exception for “deposit account activi-
ties” would be resiricted to those “in-
volving the bank as depository (other
than payment by the bank of interest
on time deposits of $100,000 or more).”

8. The definition of “series of related
business transactions,” currently in a
footnote, would be placed in the main
text.

7. In the definition of “insider trans-
action,” the phrase “inures to the tan-
gible economic benefit of” would be
changed to “results in economic bene-
fit to.” It is believed that the new lan-
guage would be more easily under-
stood.

8. The bank’s board of directors
would be required to review and ap-
prove an insider transaction prior to
consummation of the transaction,
unless prior review and approval are
clearly impractical, in which case
review and approval would be required
to occur no later than the next regu-
larly scheduled board meeting follow-
ing consummation of the transaction.
In those cases in which approval is
given following consummation of the
transaction, the board’s minutes would
be required to include a statement of
the reasons why the board found prior
review and approval to be clearly im-
practical.

9. The following additional amend-
ments to the regulation’s review and
approval requirements are proposed:
(a) The phrase “lan insider transac-
tion] involving assets or services
having a fair market value amounting
to more than” would be replaced by
the phrase “[an insider transaction
that] involves an amount greater
than,” along with a clarifying foot-
note; (b) the minutes of the meeting at
which approval is given would be re-
quired to expressly indicate that the
board recognized the transaction to be
an insider transaction; and (c¢) review
and approval of a “series of related
business transaction” would be re-
qguired to occur at least annually.

10. The regulation’s recordkeeping
provisions would be amended in the
following respects: (a) Each file con-
taining documents or information re-
lating to an insider transaction would
have to be conspicuously marked as
such and would have to be cross-refer-
enced to the minutes of the meeting at
which the board spproved the transac-
tion: and (b) each such file would be
required to include sufficient informa-
tion and documentation to enable the
board to make an informed decision as
to approval or disapproval, including
such information and documentation
as the bank would require of a nonin-
sider in a comparable transaction.

11. The existing provision relating to
the discovery by the bank of an insider
relationship after entering into &
transaction requiring review and ap-
proval would be deleted.

Accordingly, the Board of Directors
of the Federal Deposit Insurance Cor-
poration hereby proposes to amend 12
CFR Part 337 by revising §337.3 to
read as follows:

§ 337.3 Insider transactions.

(a) Definitions.—(1) Bank. The term
“pbank” means an insured State non-
member commercial or mutual savings
bank and any majority-owned subsid-
iary of such bank. T

(2) Person. The term ‘‘person
means a corporation, partnership, as-
sociation, or other business entity; &
trust; or a natural person. 5

(3) Control. The term “control” (in-
cluding the terms ‘“controlling,” “con-
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trolled by,” and ‘“under common con-
trol with”) means the possession, di-
rectly or indirectly, of the power to
direct or cause the direction of man-
agement and policies of a person,
whether through the ownership of
voting securities, by proxy to vote
such securities, by contract, or other-
wise.

(4) Insider. The term
means:

(i) Any director or trustee of a bank;

(ii) Any officer or employee of a
bank who participates or has author-
ity to participate in major policymak-
ing functions of the bank;

(ili) Any person who has direct or in-
direct control over the voting rights of
ten percent or more of the shares of
any class of voting stock of a bank; or

(iv) Any person who otherwise con-
trois a bank.

(5) Person related to an insider. The
term “person related to an insider”
means:

(i) A corporation, partnership, asso-
ciation, other business entity, or trust
which controls, is controlled by, or is
unger common control with an insider;
an

(ii) A natural person who is:

(A) An insider’s spouse (except
where legally separated);

(B) A parent or stepparent of an in-
sider’s spouse;

(C) An insider’s parent, stepparent,
child, stepchild, brother, stepbrother,
hali-brother. sister, stepsister, or half-
sister; or

(D) Any other relative of an insider
who lives in the insider’s home.

(6)' Business transaction. The term
“business transaction” means any ar-
rangement, activity, or transaction,
€xcept: charitable transactions; depos-
it account activities involving the bank
as depository (other than payment by
the bank of interest on time deposits
of $100,000 or more); safekeeping
transactions; and credit card transac-
tions pursuant to standard credit pro-
Visions applied and enforced equally as
to all credit card customers of the
bank,

(7) Series of related business transac-
tions. The phrase “series of related
business transactions” includes busi-
hess transactions which are in sub-
stance part of an integrated business
arrangement or relationship, such as
borrowings under a single line of
credit, lJaw firm billings, or recurring
transactions of a similar nature within
& holding company system.

.(8) Imsider transaction. The term
nsider transaction” means any busi-
ness transaction or series of related
gr‘:gi_ness transactions between a bank

(i) An insider of the bank;
(i) A person related to an insider of
the bank;
: (iii) Any other person where the
ransaction results in economic benefit

“insider”
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to an insider of the bank or a person
related to an insider of the bank; or

(iv) Any other person where the
transaction is engaged in or made in
contemplation of such person becom-
ing an insider of the bank.

(9) Preferential. An insider transac-
tion is “preferential” if, in light of all
the circumstances, an insider or
person related to an insider obtains a
benefit or advantage which would not
be afforded in a comparable arm’s
length transaction to a noninsider of
comparable creditworthiness or other-
wise similarly situated.

(b) Unsafe or unsound banking prac-
tices involving insider transactions;
supervisory action. (1) An insider
transaction is an unsafe or unsound
banking practice if the transaction is
preferential and results in, or is likely
to result in, loan loss, excessive cost,
undue risk, or other economic detri-
ment to the bank.

(2) The Corporation will take appro-
priate supervisory action against a
bank, its officers, or its directors or
trustees when the Corporation deter-
mines that an insider transaction,
alone or when aggregated with other
insider transactions, is an unsafe or
unsound banking practice. Such super-
visory action may consist of informal
efforts to obtain voluntary correction
of the unsafe or unsound banking
practice or, in an appropriate case,
may involve institution of formal pro-
ceedings under section 8 of the Feder-
al Deposit Insurance Act. Compliance
with the review, approval, and record-
keeping requirements of this section
will not relieve the officers, directors,
or trustees of a bank of their duties to
conduct the bank’s operations in a
safe and sound manner, and will not
be considered justification for an in-
sider transaction which is found to be
an unsafe or unsound banking prac-
tice.

(¢) Review and approval of certain
insider transactions. (1) A bank’s
board of directors or board of trustees
shall specifically review and approve
each insider transaction that, either
alone or when aggregated in accor-
dance with paragraph (d) of this sec-
tion, involves an amount® greater
than:

(i) $20,000, if the bank has not more
than $100,000,000 in total assets;

(ii) $50,000, if the bank has more
than $100,000,000 but not more than
$500,000,000 in total assets; or

*If the transaction involves a disburse-
ment of funds or an obligation to disburse
funds by the bank, then the “amount” re-
ferred to in the text is the amount dis-
bursed or the maximum amount which the
bank is obligated to disburse. If the transac-
tion involves payment by the bank of inter-
est on time deposits of $100,000 or more,
then the “amount” referred to in the text is
the principal amount of the time deposit.

4053

(iii) $100,000, if the bank has more
than $500,000,000 in total assets.

Such review and approval shall
occur prior to consummation of the
transaction, unless prior review and
approval are clearly impractical, in
which case review and approval shall
occur no later than the next regularly
scheduled meeting of the bank’s board
of directors or board of trustees fol-
lowing consummation of the transac-
tion.

(2) When an insider transaction is
part of a series of related business
transactions involving the same insid-
er, approval of each separate transac-
tion is not required so long as the
bank’s board of directors or board of
trustees has reviewed and approved
the entire series of related transac-
tions and the terms and conditions
under which such transactions may
take place. Any series of related busi-
ness transactions shall be reviewed
and aproved at least annually.

(3) The minutes of the meeting at
which approval is given shall (i) indi-
cate the nature of the transaction and
the pdrties thereto, (i) expressly indi-
cate that the board recognized the
transaction to be an insider transac-
tion, that review was undertaken, and
that the transaction was approved or
disapproved, and (iii) state the names
of each director or trustee who voted
to approve or disapprove the transac-
tion or abstained from voting. In the
case of negative votes, a brief state-
ment of each dissenting director's or
trustee’s reason for voting to disap-
prove the proposed insider transaction
shall be included in the minutes if its
inclusion is requested by the dissent-
ing director or trustee. In those cases
in which approval is given following
consummation of the transaction, the
minutes shall also include a statement
of the reasons why the board found
prior review and approval to be clearly
impractical.

(d) Aggregation of insider transac-
tions. For purposes of subsection (c¢) of
this section, any loan or extension of
credit involving an insider shall be ag-
gregated with the outstanding bal-
ances of all other loans or extensions
of credit involving that insider. A loan
or extension of credit involves a specif-
ic insider when the loan or extension
of credit is made to that insider, to a
person related to that insider, or to
any other person where the loan or
extension of credit results in economic
benefit to that insider or a person re-
lated to that insider.

(e) Records and information per-
taining to insider transactions. (1)
Each bank shall maintain a record of,
and information pertaining to, insider
transactions requiring review and ap-
proval under this section. To facilitate
examiner review, such records and in-
formation shall (i) be readily accessi-
ble to examiners, (ii) be kept in a
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manner and form that will enable ex-
aminers to readily identify all insider
transactions which require review and
approval under this section, and (iii)
be cross-referenced to the minutes of
the board of directors’ or board of
trustees’ meeting at which the insider
transaction was approved. Each file
containing documents or other infor-
mation relating to an insider transac-
tion shall be clearly and conspicuously
marked as such.

(2) The records and information re-
lating to insider transactions shall de-
scribe fully and accurately all insider
transactions requiring review and ap-
proval under this section, and shall in-
clude all documents and other materi-
al relied upon by the board in approv-
ing each such transaction, including
the name of the insider, the insider’'s
position or relationship that causes
him to be considered an insider, the
date on which the transaction was ap-
proved by the board, the type of insid-
er transaction, and the relevant terms
of the transaction. The file relating to
each such transaction shall include
sufficient information and documenta-
tion to enable the board to make an
informed decision as to approval or
disapproval, including such informa-
tion and documentation as the bank
would require of a noninsider in a
comparable transaction.

(f) Disclosure of proposed insider
transactions. Any insider having
knowledge of an insider transaction or
a proposed insider transaction involv-
ing that insider or a person related to
that insider shall give timely notice of
such transaction to the bank's board
of directors or board of trustees.

(g) Correspondent accounts.? (1) A
bank’s board of directors or board of
trustees shall periodically review (at
least annually) all of the bank’s corre-
spondent accounts with other financial
institutions to ensure that such ac-
counts are fair to and in the best inter-
ests of the bank. In making the review,
the board shall consider all relevant
facts and circumstances, including the
loans and other extensions of credit
reported under paragraph (2) of this
subsection (g). The board’'s minutes
shall recite the details and findings of
the review.

(2) Each insider shall report in writ-
ing to the board of directors or board
of trustees of the bank all loans or
other extensions of credit that are
both (i) made by a financial institution
with which the bank maintains a cor-
respondent account and (ii) made for
the purpose of enabling the insider,
the insider’s spouse, or any relative of

*Compliance with the provisions of this
subsection (g), or of §337.3 generally,
should not be construed to affect in any
manner the liability of any person under 18
U.8.C. 656 for willful misapplication of bank
funds.

PROPOSED RULES

the insider who lives in the insider’s
home to purchase, carry, or own a
beneficial interest in securities issued
by the bank, its holding company, or
any other insured bank or holding
company of an insured bank. The
report shall be kept with the records
maintained by the bank with respect
to insider transactions and shall state
the terms and conditions of each loan
or extension of credit, including the
following information:

(A) A brief description of the loan or
other-extension of credit;

(B) The parties thereto or affected
thereby;

(C) The identity and relation to the
bank of the insider involved; and

(D) The principal terms and condi-
tions of the loan or other extension of
credit (in the case of a loan, these
would include the principal amount;
term or maturity; interest rate; de-
scription and valuation of collateral
pledged; purpose of loan; repayment
schedule; and source of repayment).

(Sec. 2[8], Pub L. 797, 64 Stat. 879, as
amended, Pub. L. 89-695, 80 Stat. 1046 (12
U.S.C. 1818); sec 2[9], Pub. L. 797, 64 Stat.
B81-82 (12 U.8.C. 1819).)

By order of the Board of Directors
dated January 25, 1978.

For the Federal Deposit Insurance
Corporation.
ALAN R. MILLER,
Execulive Secretary.

[FR Doc. 78-2589 Filed 1-30-78; 8:45 am]

[6750-01]
FEDERAL TRADE COMMISSION
[16 CFR Part 704]

CALCULATION OF DEPRECIATION DEDUCTION
FOR REFUNDS UNDER FULL WARRANTIES
ON CONSUMER PRODUCTS

Termination of Rulemaking Proceeding and
Statement of Reason

AGENCY: Federal Trade Commission.

ACTION: Termination of Rulemaking
Proceeding.

SUMMARY: On June 1, 1976, the
Commission published for comment a
proposed Rule implementing section
101(12) of Title 1 of the Magnuson-
Moss Warranty—Federal Trade Com-
mission Improvement Act, Pub. L. 93-
637 (15 U.S.C. 2301 et seq.) (“the
Act”). The proposed Rule would
permit a warrantor of a consumer
product with a full warranty to make
a deduction for depreciation based on
actual use when fulfilling its duty to
refund the actual purchase price
under the Act. The Commission has

* As used in this sentence, the term “in-
sured bank” includes any national bank,
State member bank, or insured State non-
member bank.

analyzed the comments received and
has concluded that promulgation of a
final Rule would not be in the public
interest. The Commission has also de-
cided that its action with respect to
the proposed Rule does not foreclose
the opportunity for future rulemaking
to implement section 101(12) of the
Act. The Commission has therefore
determined that further proceedings
may be initiated pursuant to petition
filed by any interested person or group
as provided by section 1.25 of the
Commission’s Rules of Practice and
Procedure.

DATES: Effective immediately.

ADDRESSES: Petitions for rulemak-
ing should be addressed to: Secretary,
Federal Trade Commission, Washing-
ton, D.C. 20580.

FOR FURTHER INFORMATION
CONTACT:

Deirdre Shanahan, Division of Spe-
cial Statutes, Bureau of Consumer
Protection, Federal Trade Commis-
sion, Washington, D.C. 20580,

SUPPLEMENTARY INFORMATION:
HISTORY OF THE PROCEEDING

Pursuant to sections 101(12) and 109
of the Act, the Commission conducted
a proceeding for the promulgation of a
Rule permitting a warrantor of a con-
sumer product with a full warranty to
make a -deduction for depreciation
based on actual use when fulfilling its
duty to refund the actual purchase
price of a consumer product under
Section 104(a) of the Act.

Notice of this proceeding, including
a proposed Rule, was published in the
FEDERAL REGISTER on June 1, 1976 (41
FR 22099). The Notice urged all inter-
ested parties to express their approval
or disapproval of the proposed Rule,
or to recommend revisions thereof and
to give a full statement of their views,
supplemented by all appropriate docu-
mentation. In addition, the Notice s0-
licited comment on specific issues or
provisions of the proposed Rule which
were deemed important in the esgab<
lishment or operation of a mechanism
for calculating a depreciation deduc-
tion. The documents supporting the
proposed Rule, and a report of the
Commission staff discussing the pro-
posed Rule and the supporting docu-
mentation were placed on the public
record and made available for exami-
nation and copying.

Interested parties were afforded the
opportunity to participate in the pro-
ceeding through the submission of
written data, views, and arguments,
and to appear and express their views
orally at a public hearing scheduled t0
commence on August 9, 1976 in Wash-
ington, D.C. A period of 60 days was
allowed for submission of written com-
ments on the proposed Rule. The
public hearing was cancelled due (0
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the lack of requests to make an oral
presentation. Notice of the cancella-
tion was published in the FeDERAL
REGISTER on August 6, 1976 (41 FR
32911). The public record remained
open for 30 days following the cancel-
lation of the public hearing for receipt
of any other written data, views, or ar-
guments,

Upon careful analysis and review of
the written comments, the Commis-
sion has concluded that promulgation
of a final Rule would not be in the
public interest. The proposed Rule,
the record, and the rationale for ter-
mination of this proceeding are dis-
cussed ‘below. The termination of this
rulemaking proceeding is within the
Commission’s administrative discre-
tion and is supported by substantial
evidence on the record of this proceed-
ing.

STATEMENT OF REASON FOR TERMINA-
TION OF RULEMAKING PROCEEDING

1. BACKGROUND OF THE PROPOSED RULE

Section 104 of the Act establishes
Federal minimum standards for full
warranties. Section 104(a) sets forth
the minimum duties that a warrantor
must assume under a full warranty on
a consumer product. These duties in-
clude, inter alia, the following:

(1) Such warrantor must as a minimum
remedy such consumer product within a
reasonable time and without charge, in the
case of a defect, malfunction, or failure to
conform with such written warranty; * * *,
(4) If the product (or a component part
thereof) contains a defect or malfunction
after a reasonable number of attempts by
the warrantor to remedy defects or mal-
functions in such product, such warrantor
must permit the consumer to elect either a
refund for, or replacement without charge
ﬁi.) such product or part (as the case may

The term “remedy” as defined in
section 101 (10) allows the warrantor
‘t‘o elect repair, replacement, or refund

except that the warrantor may not
elect refund unless: (i) the warrantor
is unable to provide replacement and
repair is not commercially practicable
or cannot be timely made or (ii) the
consumer is willing to accept such
refungl." Thus, a duty to refund may
arise in three situations: the two speci-
fied in the definition of “remedy’” and,
under section 104(a) (4), where the
warrantor is unable to remedy defects
Or malfunctions in a product after a
reasonable number of attempts.

_The term “refund” is defined in sec-
tion 101(12) as “refunding the actual
burchase price (less reasonable depre-
Ciation based on actual use where per-
mitted by rules of the Commission).”
This provision and section 109 of the
Act provided the authority for pro-
mulgating the proposed Trade Regula-
tion Rule,

& The purpose of the proposed Rule is
luminated by the legislative history
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of section 101(12). As indicated in the
Conference Report,* the Senate bill
required a warrantor to refund in full
the actual purchase price of a consum-
er product. The House amendment in-
serted a substitute text which allowed
a warrantor to make a deduction from
the actual purchase price for depreci-
ation based on actual use.* The substi-
tute agreed to in conference modified
the House amendment and provided
that a warrantor may make a deduc-
tion for reasonable depreciation based
on actual use, where that deduction is
permitted by rules of the Federal
Trade Commission.* The intent behind
the conference substitute was to elimi-
nate any possible inequities resulting
from the refund requirement under
Section 104(a) of the Act based on the
rationale that a full refund might con-
stitute unjust enrichment of a con-
sumer where the product has per-
formed as warranted prior to refund.s

The Commission stated its intent to
promulgate a Rule permitting a deduc-
tion for depreciation in its policy
statement regarding the implementa-
tion and enforcement of the Act.®

In addition, the Commission considers ru-
lemaking under Section 101(12) regarding
depreciation for purposes of refunds under
the Act a priority matter. Although this
rule is not mandatory, the Commission had
directed the staff to prepare such a rule for
publication at the earliest possible date.*

II. GENERAL BASIS FOR THE PROPOSED
RULE

Aside from the statutory language
contained in section 101(12) of the
Act, Congress enunciated no standards
or requirements for the form and con-
duct of the proposed Rule.” The statu-
tory language imposes two contraints

‘R1-2, 4, Conference report on 8. 356 (H.
Rept. 93-1606) (herein-12058 (daily ed. Dec,
16, 1974), [Note: References to the public
record of this proceeding, FTC File 215-57,
are hereinafter designated by the prefix
“R.” R1-2, 4, and similar designations in
this statement refer to the volume number
(1-2) and document number (4).]

*Section 101(7) of the House amendments
to the bill defines the term, refund, as “re-
funding the actual purchase price (less de-
preciation based on actual use).” See R1-2,
5, 120 Cong. Rec. H9409 (daily ed.) Sept. 19,
1974.

*R1-2, 4, Section 101(12),
report, H12052.

*R1-2, 6, 120 Cong. Rec. H12348 (daily ed.)
Dec. 19, 1974.

*R1-2, 7, “Consumer Product Warranties
Statement of Implementation and Enforce-
ment Policy” 40 FR 25721 (June 18, 1975).

*1d., at 25724,

*The House amendment allowing a deduc-
tion for depreciation was based on the sub-
stitute text of H.R. 7917. However, the legis-
lative history of this bill sheds no light on
section 101(12).

conference
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on the proposed Rule. The deduction
permitted by the Act must represent
depreciation which is “reasonable”
and “based on actual use”. The impli-
cations for the proposed Rule are pre-
sented below.

(4) Depreciation

Four basic meanings are attributed
to the term “depreciation”.* The first
meaning, “impaired serviceableness”,
is the engineering concept of depreci-
ation and refers to the value of an
asset measured by its functional effi-
ciency. The second, “difference in
value between an existing old asset
and a hypohthetical new asset”, repre-
sents the appraisal concept of depreci-
ation and reflects the value inferiority
at the date of the appraisal of one
asset, the existing old one being ap-
praised, to another asset, a hypotheti-
cal new one used as the basis of valu-
ation. The third, “decrease in value”,
is commonly referred to as the eco-
nomic concept of depreciation and is
based on the computation of the value
of an asset at two different dates. The
fourth, ‘“‘amortized cost”, is the ac-
counting concept of depreciation and
constitutes a process of allocation
rather than valuation; the cost or
other basis of the asset is allocated
over its estimated useful life in propor-
tion to the expiration of benefits de-
rived from its use.

Each of these four concepfs was
evaluated in terms of its suitability as
the basis of the proposed Rule.* The
first three concepts listed above were
rejected on two grounds. First, each of
these concepts failed to comply with
the statutory language of section
101(12), “reasonable depreciation
based on actual use”.e Additionally,
use of the engineering concept would
be incompatible with the purpose of
refund, a remedy for a defective con-
sumer product, since the depreciation
deduction would represent the de-
crease in value resulting from the im-
paired serviceableness, Second, none
of these concepts constituted a viable
method of computing depreciation for
the purposes of the proposed Rule.
The unavailability of satisfactory
sources of current market value data
necessary to calculate economic depre-
ciation" and the complex and subjec-
tive valuations entailed in determining
appraisal and engineering deprecia-
tion* negated the possibility of adopt-
ing these concepts as the basis of the
proposed Rule,

*R1-2, 84, E. Grant and P, Norton Jr., De-
preciation, at 11-14 (1949) (hereinafter re-
ferred to as “Grant and Norton”).

*See R1-2, 2, staff report, at 7-117.

»See id., at 9-14.

1See id., at 14-17.

1 See id., at 9-12.
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The fourth concept, accounting de-
preciation, however, satisfied both cri-
teria.” This concept complied with the
statutory language of Section 101(12)
insofar as it would be possible to ap-
portion the actual purchase price to
the period during which the product
performed as warranted and thereby
determine the value of the use derived
from the product prior to refund. In
addition, computation of depreciation
under this concept would be feasible.
Depreciation is determined by two fac-
tors, the method of allocation and
useful life.* Computation of depreci-
ation requires only a selection of one
of the methods of allocation recog-
nized in the accounting field and a
“reasonably accurate estimate’* of
the useful life. For these reasons, the
accounting concept was adopted as the
basis of the proposed Rule.

(B) Method of Allocation

The formulation of a proposed Rule
based on an accounting concept of de-
preciation requires a determination of
the method of allocation to be em-
ployed in computing the depreciation
charge. The most commonly used de-
preciation methods are grouped into
two main categories: depreciation as a
function of use and depreciation as a
function of time.

Depreciation as a function of use al-
locates the cost of the asset in propor-
tion to its actual use. Although this
method is consistent with the pur-
poses of the Rule, practical consider-
ations militated against its adoption.
Under this method, the life of an asset
is estimated in terms of hours of use,
or in the case of transportation equip-
ment, miles of use. However, since con-
sumer products other than auto-
mobiles are not marketed with a
device which will measure the amount
of use,* there would be no reliable
means of estimating either the useful
life or actual use of the product, The
selection of the method of allocation
was therefore restricted to the alter-
natives under the second category, de-
preciation as a function of time.

The methods of calculating depreci-
ation as a function of time are subdi-
vided into the straight-line method

uSee id., at 17-18.

“See id,, note 38, at 16.

#*R1-2, 83, L. Bernstein, Understanding
corporate reports: a guide to financial state-
ment analysis (hereinafter ‘“Bernstein™), at
195 (1974). See also R1-2, 84, Grant and
Norton, at 88-89 (“best possible estimate’).

“R1-2, 35 telephone interview with Eric
Vandelund, Special Assistant to the Direc-
tor of the Center for Product Technology,
National Bureau of Standards, U.S. Dept. of
Commerce, Gaithersburg, Md. See also R1-
2, 2, staff report, note 40, at 18.
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and accelerated methods.’” The basic
difference between these two methods
is that under straight-line, the charge
for depreciation is the same in the
first years of the useful life of an asset
as in the last years. Under accelerated
methods, the charges for depreciation
decrease over the useful life.

These two methods were evaluated
from the standpoint of both theory
and industry practice.'* The straight-
line method was selected for two rea-
sons. First, under accounting theory,
use of an accelerated method is justi-
fied on the grounds that the straight-
line method does not compensate for
the decreased efficiency and increased
maintenance costs in the latter years
of the product's lifer* and assumes
that the process of physical deteriora-
tion occurs uniformly over time.»
However, use of an accelerated
method can be equally arbitrary since
the service value of a product does not
necessarily decline in the ratio as-
sumed by such method.** Further, in-
the absence of concrete information
on the probable rate of actual depreci-
ation in the future, the straight-line
method has the advantage of simplic-
ity.= Second, selection of the straight-
line method has been widely used over
a considerable period of years for
income tax and accounting purposes
by the business community.® Warran-
tors, therefore, have had the benefit
of long-term experience with this
method. More importantly, the
straight-line method is currently em-
ployed by the retail sector in calculat-
ing refunds for products that cannot
be repaired or serviced* and in com-
puting the ownership charge under
pro rata warranties.* Further, guide-
lines on property depreciation used by
the insurance industry and others in
connection with casualty/loss adjust-
ments are based on the straight-line
method,” indicating that this method
is appropriate for the majority of con-
sumer products.

In the absence of any theoretical
justification for an accelerated

"See R1-2, 82, Davidson, at 18-11,

uSee R1-2, 2, staff report, at 20-22.

»This argument has greater relevancy to
depreciation for tax purposes where the
taxpayer is recovering his/her cost in the
property. This would not be the case where
a consumer purchases a product for person-
al, family or household use.

»R1-2, 83, Bernstein, at 196-197.

nR1-2, 12, interview with David Painter,
Accountant, Bureau of Economics, Federal
Trade Commission, Washington, D.C.

= R1-2, Bernstein, at 196.

#R1-2, 85, J. Chommie, Federal Income
Taxation, at 178 (1973). See also R1-2, 89,
Grant and Norton, at 87, 91.

“R1-2, 40 telephone interview with R. E.
Cofran, chief, product servicing and quality
control division, Sears, Roebuck and Co.,
Chicago, Il

=1d.

»See R1-2, 2, staff report, at 16-17, 24.

method, therefore, both industry prac-
tice and ease of calculation furnished
compelling reasons for the selection of
the straight-line method.

(C) Useful Life

Under the accounting concept, the
integrity of the depreciation charge is
dependent on a reasonably accurate
estimate of useful life.* The possibil-
ity of specifying in the proposed Rule
the useful life estimates which would
be used in calculating the deduction
for depreciation was explored. This ap-
proach was rejected for two reasons:
(1) available useful life figures are not
suitable for our purposes; (2) certain
policy considerations suggest that the
warrantor should be allowed to pre-
scribe the useful life of consumer
products.

1. Possible sources of useful life fig-
ures. In computing depreciation for ac-
counting purposes, most firms use the
lives designated by the Internal Rev-
enue Service.* These lives presumably
reflect the average life of products in
commercial use.® The statutory lan-
guage, “depreciation based on actual
use”, refers to consumer use. Since a
product in consumer use would nor-
mally have a longer useful life than
one in commercial use,* Internal Rev-
enue Service's lives would not be suit-
able as useful life figures for the pro-
posed Rule. Inquiries to possible
sources of information on the useful
life of consumer products® disclosed
that there is little data on the estimat-
ed useful life of products in consumer
use. Manufacturers were not a fruitful
source of useful life figures,

Aside from a few isolated market
surveys,” manufacturers generally do
not collect product information
beyond the warranty period.® Al-
though life testing of consumer prod-
ucts is conducted, there is no satisfac-
tory technique for translating the
findings from such studies into esti-
mates of useful life under conditions

» See note 15 supra.

»R1-2, 82, Davidson, Ch. 18, at 18-5
through 18-16.

»See R1-2, 2, staff report, note 52, at 23.

»R1-2, 28, telephone interview with mari-
Iyn Ruffin, Home Economist, Consumer
Food and Economic Research Institute, Ag:
ricultural Research Service, U.S. Deparl-
ment of Agriculture, Rockville, Md. R1-2,
34, telephone interview with Sheldon Lee,
manager of marketing planning, Whirlpool
Corp., Benton Harbon, Mich.

»See R1-2, 2, staff report, note 54, at 23.
_ uSee R1-2, 23, telephone interview with
J.B. DeWolf, section chief, Charles Stark
Draper Laboratory, Inc., Cambridge, Mass.
and discussion of Whirlpool Corp., study in
the staff report, R1-2, 2 at 28-29.

=R1-2, 23, J. B. DeWolf.




of consumer use.* The lack of data on
the useful life of products may be at-
tributable to the fact that manufac-
turers are reluctant to gather informa-
tion on the useful lives of their prod-
ucts due to the potential risk of misin-
terpretation by consumers. The manu-
facturers’' concern is that a useful life
figure be misconstrued as a warranty.»

The estimates of useful life which
were obtained were derived from the
following sources: the insurance indus-
try, Massachusetts Institute of Tech-
nology, Whirlpool Corporation, and
the Federal Government, including
the Department of Transportation,
the Department of Agriculture, and
the General Services Administration.
The basis of the estimates derived
from each source was analyzed to de-
termine whether such estimates would
be suitable as mandatory useful life
figures for the proposed Rule.* All of
the estimates were found to be unac-
ceptable for two reasons. First, with
the exception of the estimates ob-
tained from the Department of Agri-
culture, the validity of these estimates
was susceptible to challenge due to de-
ficiencies in the methodology em-
ployed to measure useful life.®
Second, none of the estimates were
based on a definition of useful life
which was appropriate and meaning-
ful for the purposes of the proposed
Rule.* In most instances, adoption of
an estimate based on these definitions
could have the inequitable effect of
limiting the duty to refund to a period
of time shorter than the duration of
the warranty., These two limitations
therefore negated the utility of the
available useful life estimates as man-
datory useful life figures to be used in
calculating the deduction for depreci-
ation under the proposed Rule.

2. Policy considerations. Since the
rationale underlying section 101(12) is
that a refund requirement which does
not allow a deduction for depreciation
may be inequitable in many circum-
Stances, the Commission initially de-
termined that a comprehensive rule
which permits warrantors of all con-
sumer products to make such a deduc-
tion would be the fairest approach for
implementing the Act. However, a
comprehensive rule is feasible at pre-
sent only if the warrantor rather than
e ———

w'Bee R1-2, 79, J. Pennock and C. Jaeger,

Estimating the Service Life of Household
Goods by Agricultural methods” 52 Amer.
Stat. Assoc. J. 175 (1957);, R1-2, 87, Ruffin
and Tippett, at 162-168.

*R1-2, 20, telephone interview with
Norman Pugh, Government and technical
laison, product testing laboratory, Sears,
Roebuck and Co., Chicago, Ill. R1-2, 37,
lelephone interview with Robert Lund,
senior research associate, center for policy
alternatives, Massachusetts Institute of
TechnoLOEY. Cambridge, Mass.

:See R1-2, 2, staff report at 25-34.

See id., at 25, 28-32
*See id,, at 27, 29-31, 33-34.
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the Commission establishes the useful
life figure upon which the deduction
would be calculated.

Assuming arguendo that the esti-
mates set forth in the preceding sec-
tion would be suitable for incorpora-
tion into the proposed Rule, the
sources of these estimates would fur-
nish useful life figures for only a por-
tion of the consumer products covered
by the proposed Rule. The cost of de-
veloping useful life figures negates the
possibility of the Commission expend-
ing its limited resources to develop
useful life figures.»® Although use of
an offeror procedure* would eliminate
the problem of cost to the Commis-
sion, this would be a lengthy process.
In view of the Congressional directive
to issue a rule “in the near future”,
this was not a viable alternative. A
comprehensive rule therefore dictated
the establishment of useful life figures
by the warrantor.

(D) Useful Life Figure and
Substantiation Requirement

The Commission determined that a
Rule which would allow a warrantor
to adopt a useful life figure which
lacks a reasonable basis would be
unfair to both consumers and competi-
tors. In the absence of a substantia-
tion requirement, a warrantor could
minimize its refund obligation by
adopting a figure which is less than
the useful life of the product.* The
impact on consumers would be to de-
prive them of their full rights under
the warranty. In addition, competition
would be adversely affected since the
resultant savings would give such war-
rantor an unfair advantage over its
competitors. Accordingly, a provision
requiring the warrantor to have a rea-
sonable basis for its useful life figure
was needed to ensure the integrity of
the depreciation deduction.

Under Commission law, the precise
formulation of the reasonable basis
standard is determined inter alia by
“the type, and accessibility, of evi-
dence adequate to form a reasonable
basis.”* In recognition of the fact

*»The cost of the Department of Agricul-
ture Study which established life estimates
for only eight products was $100,000. See
R1-2, 32, Marilyn Ruffin.

“Under an offeror procedure, outside par-
ties would conduct such studies at their own
expense,

« Under the proposed straight-line method
of calculating depreciation, the amount of
the deduction from the refund amount is in-
versely proportional to the wuseful life
figure. As a result, the amount of the deduc-
tion increases as the useful life figure de-

creases.

“ Pfizer, Inc., 81 FTC 23, 64 (1972). Other
considerations which would be relevant to
the question of what constitutes a reason-
able basis are: the type and specificity of
the claim made; the type of product; the
possible consequences of a false claim; and
the degree of reliance by consumers on the
claims.
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there is little hard data on the useful
lives of consumer products, the sub-
stantiation required by the proposed
Rule was keyed to the evolving state
of the art to avoid placing an unrea-
sonable burden on the warrantor.
Such a requirement would permit war-
rantors to adopt useful -life figures
which can be substantiated by present-
ly available evidence.® It would also
require the warrantor to upgrade sub-
stantiation as the state of the art of
measuring useful life advances.

Regarding the useful life figure
itself, the Commission determined
that the proposed Rule should allow
the warrantor to adopt any figure
which is not less than the useful life
of the product. The intent is to fur-
ther alleviate any burden resulting
from the substantiation requirement
without compromising the integrity of
the depreciation deduction. Since the
purpose of the substantiation require-
ment is to preclude a warrantor from
minimizing its refund obligation, any
useful life figure which is not less
than the useful life of the product
would be adequate for the purposes of
the Rule. The burden of substantia-
tion would be substantially reduced by
allowing a warrantor to adopt any
useful life figure which is sufficiently
high to ensure that it would not be
less than the useful life of its product.

III. ANALYSIS OF THE PUBLIC RECORD
A. Opposition to the Proposed Rule

The Public Record of this proceed-
ing+ reflects substantial opposition to
the proposed Rule. The majority of
the comments were directed at the
proposal as a whole, and expressed a
general objection to the principle of
allowing a deduction for depreciation.
Specific comments in opposition to the
proposed Rule focused on the method
of calculating the deduction in par-
ticular, the provision relating to the
determination of useful life figure.
This section will discuss and evaluate
the opposition to the proposed Rule.

“The sources of useful life figures which
were discussed in § II(C)(1) above, were eval-
uated from the standpoint of adopting
those estimates as mandatory useful life fig-
ures under the proposed Rule. However, the
above evaluation is not intended to negate
these sources as the type of evidence which
could provide a reasonable basis for the
useful life figure to the extent that the
source is recognized as probative,

“As stated in the foregoing section enti-
tled “History of the Proceeding”, the public
hearings on the proposed Rule were can-
celled. The public record consists of written
comments; the total by category Is: Manu-
facturers-11, Refailers-4, Trade Associ-
ations-4, Government Agencles-6, Consum-
er Organizations-6, Consumers-163, and
Miscellaneous-2,

FEDERAL REGISTER, VOL. 43, NO. 21—TUESDAY, JANUARY 31, 1978




4058

1. Opposition to a deduction for de-
preciation from the refund. Substan-
tial comment was received from con-
sumers, consumer representatives, re-
tailers, and a member of Congress
urging the Commission not to promul-
gate a Rule which would allow a war-
rantor who offers a full warranty to
make a deduction for depreciation
from the refund amount. The com-
ments reflect three basic arguments
for prohibiting a deduction for depre-
ciation.

The primary argument advanced by
opponents disputes the underlying ra-
tionale of the proposed rule. The ma-
jority of consumers,* one retailer,*
and the National Consumer Law
Center (NCLC), and others* argue
that a full refund does not constitute
unjust enrichment where the consum-
er has enjoyed the use of the product
prior to refund. Two reasons were
given in support of this argument.
First, any use or enjoyment which the
consumer derives from the product
prior to the breach of warranty is
offset by the subsequent inconve-
niences and frustrations suffered by
the consumer in both coping with the
defective product until a refund is
deemed appropriate* and in enforcing
the warranty.® Second, any financial
gain to the consumer from using a
product for which the purchase price
is refunded is outweighed by the mon-
etary losses which the consumer may
sustain as a result of the breach of
warranty; these include incidental
damages,* consequential damages,* in-

»See R1-7, consumer comments.

«R1-5, 3, John Ames, Jr., Roife Brokerage
Co., Inc., Milwaukee, Wis. (hereinafter
“Rolfe Brokerage Co,").

< R1-8, 6, Richard Alpert, National Con-
sumer Law Center, Inc., Boston, Mass. (her-
einafter “NCLC").

wSee R1-11, 1 (Fairfax Leary, Jr. and Jer-
rold Frankel, Temple University), School of
Law, Philadelphia, Pa. (hereinafter
“Temple”) and R1-8, 1, Douglas Schactman,
Community Legal Aid Society, Inc., Wil-
mington, Del. (hereinafter “Schactman™).

«Examples cited In the comments submit-
ted by individual consumers include inter
alia tfme spent in securing repair (see, e.g,
R1-17, 39, R1-7, 86, and R1-7, 121), depriva-
tion of the use of the product during peri-
ods of malfunction and repair (see, e.g., R1-
7, 19, R1-7, 123, R1-7, 143, and R1-7, 149)
and inconvenience of using a substitute
product (see, e.g., R1-7, 8 RI1-7, 39). See
also R1-8, 6, NCLC. %

wSee, e.g., R1-7, 25, R1-7, 8, and R1-7, 72,
consumer letters. See also R1-8, 6, NCLC.

s Examples cited in the comments include
inter alia the costs of securing substitute
performance (see, e.g., R1-7, 16, consumer
letter; R1-11, 1, Temple; R1-8, 8, NCLC),
time lost from work to secure repairs (see,
e.g., R1-7, 149 and R1-7, 116, consumer let-
ters and R1-8, 6, NCLC) and costs incurred
in enforeing the warranty (see, e.g., R1-T,
125, consumer letter).

=Examples which were cited in the com-
ments include inter alia, clothes ruined by a
defective clothes dryer (see R1-8, 6, NCLC),
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creased cost of purchasing a replace-
ment,* and loss of investment income
on the purchase money.** The consum-
er who purchases on credit incurs ad-
ditional losses such as the nonrefunda-
ble portion of the finance charge and
other charges, including credit insur-
ance costs and the money lost when
refunds of such charges are calculated
by the Rule of 78's.* It is therefore as-
serted that the proposed depreciation
would enhance the consumer’s losses.*

Furthermore, several comments in-
clude a counterargument that the pro-
posed depreciation deduction is inequi-
table and could, fact, unjustly
enrich the warrantor.®” NCLC wrote:

Now the Commission proposed to change
law by allowing the warrantor who sold a
defective product in breach of contract and
has been able to use and invest the consum-
er's money at a profit to benefit from the
transaction at the expense of the innocent
consumer by failing to refund the full pur-
chase price. Such a proposed financial
award to the warrantor is in addition to the
finance charge and other charges which the
warrantor (or retailer) may claim he is enti-
tled to retain inasmuch as his obligation is
to refund only the purchase price, not the
full transactional amount. See § 2301(12). It
is also in addition to the consumer’s inciden-
tal and consequential damages which the
warrantor certainly will not pay for without
litigation, a remote prospect.

The warrantor, then, controls the process
and the money at every step, is the party at
fault, benefits financially from the consum-
er's inability and/or reluctance to pursue
full monetary redress and from the use of
the consumer’s money, and, under the pro-
posed rule, can be rewarded, by a depreci-
ation deduction, for selling defective goods.™

Another argument propounded by in-
dividual consumers® and others * was
that the proposed rule would render
the designation misleading and will
create confusion as to warranty rights.
The comments® establish that con-
sumers have developed an under-
standing that all warranties designated

water damage to a house caused by a defec-
tive clothes washer (see R1-7, 123, consumer
letter), and food ruined by malfunctioning
freezer or refrigerator (see, e.g., R1-7, 16,
consumer letter).

»See, e.g., R1-8, 6, NCLC; R1-8, 1, Schact-
man; R1-9, 3, Elinor Guggenheimer, Com-
missioner, Dept. of Consumer Affairs, New
York, N.Y. (hereinafter “Guggenheimer’);
R1-17, 163, consumer letter.

“See, e.g., R1-7, 125 and R1-76, 86, con-
sumer letters and R1-8, 6, NCLC.

=R1-8, 6, NCLC; R1-8, 1, Schactman.

»R1-11, 1, Temple; R1-8, 6, NCLC.

7 See, e.g., R1-T7, 124, consumer letter.

“R1-8, 6.

»See, e.g8. R1-7, 10, R1-7, 41 and R1-7, 80,
consumer letters.

«“R1-9, 5, Gary A. Meyers, Member of
Congress, U.S. House of Representatives,
Washington, D.C.; R1-9, 1, E. McGee, Jr.,
Asst. State Attorney, Ft. Lauderdale, Fla.
(hereinafter “E. McGee').

*“ R1-5, 4, David W. Raymond, Sears, Roe-
buck and Co., Chicago, Ill. (hereinafter
“Sears™),

“full” connote a full refund, and that,
as a result, a revision of the full warran-
ty to permit an alternative of a de-
preciation deduction is inherently
misleading.

A third argument which was raised
by NCLC as an alternative reason for
opposing a depreciation deduction was
that the proposal is contradictory to
existing law under the Uniform Com-
mercial Code (UCC).* NCLC com-
mented that the vast majority of cases
under the UCC have allowed the
buyer who rejects defective goods or,
revokes his acceptance a full recovery
of the purchase price even though the
consumer may have possessed and
used the product for a significant
time. In addition, the courts have fre-
quently awarded significant additional
damages, plus interest from the date
of purchase. NCLC therefore argued
that since state law is not preempted
by the Act and affords greater protec-
tion to the buyer in terms of a remedy,
“the net effect of the deduction would
be to deter consumers from pursuing
their rights under the Act, clearly con-
trary to the Act’s purpose of providing
more workable remedies for warranty
problems.” =

Although the foregoing arguments
are persuasive, none would justify a
decision not to promulgate a Rule im-
plementing Section 101(12)., The first
argument does not absolutely refute
the premise of the depreciation deduc-
tion but merely demonstrates that the
instances in which a full refund would
constitute unjust enrichment are
limited. The second argument appears
to be mooted by the Congressional
intent to redefine the meaning of “full
warranty” to allow warrantors to
make depreciation deductions. Finally,
the validity of the third argument will
be limited to those situations in which
rejection or revocation of acceptance,
as provided in the UCC, is appropriate
and the monetary amount involved
justifies legal action.

2. Opposition Based on Useful Life
Figure Requirement. The comments
indicate that the most problematic
provision of the proposed Rule would
be the determination of the useful life
figure upon which the deduction for
depreciation will be calculated. Under
Section 704.3(b), a warrantor would be
required to adopt a useful life figure
which is no less than the useful life of
its product and to substantiate such
figure in accordance with the require-
ments set forth in subparagraph (2).

Comments submitted by several
manufacturers of such consumer prod-
ucts as automobiles, furniture, carpets,

©One comment received from a private at-
torney also asserted that “there is a whole
body of case law over hundreds of years
that would reject the proposal on its face.
R1-7, 108.

“R1-8, 6.
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resilient flooring, home entertainment
equipment, and garden tractors, and
one trade association of automobile
dealers evidenced strong opposition to
this provision. Their basic position was
that an objective and relevant calcula-
tion of the useful life of a consumer
product is impossible since such varia-
bles as the type and amount of use,*
nature and extent of care and mainte-
nance,* replacement or reconditining
of parts, components and systems,}
geographic location,” and other fac-
tors® will inevitably affect the life of
the product. Additionally, some manu-
facturers contended that the problem
of establishing a useful life figure is
further compounded by the nature of
their products, In the case of such
consumer products as carpets and fur-
niture, it was asserted that the useful
life would vary depending upon the
product type or grade selected by the
consumer.* Newly developed products
were also cited as particularly prob-
lematic since the data necessary to de-
termine a useful life figure would not
be obtainable until the product is well
established.” Manufacturers therefore
argued that the useful life of their
products was either “highly specula-
tive”" or “unworkable and unrealistic
and incapable of definition”.”

The validity of industry’'s position is
supported by a study conducted by the
National Bureau of Standards. Stanley
Warshaw, Director of Product Tech-
nolotgy. submitted the following com-
ment;

At the present time some members of our
staff are involved in a project to demon-
Sirate the applicability of life cycle costing
principles to consumer products. Necessar-
ily, such a demonstration will at some time
involve our researchers with the problem of
ascertaining the useful life of the products
under study. After a one-year study of the
general subject, we are convinced of the se-
rious difficulty of attaching a reliable quan-
titative estimate to this concept.”

e —
“R1-4, 10, Neil Hitz, American Motors
Corp., Southfield, Mich. (hereinafter

"AMC"); R1-4, 8, Richard Lange, Mohasco
Corp., Amsterdam, N.Y. (hereinafter, ‘“Mo-
hasco"); R1-6, 3, Lawrence Merthan, Carpet
and Rug Institute, Washington, D.C. (here-
inafter “CRI"); R1-4, 2, Lawrence Hodges,
J. L Case Co,, Racine, Wis. (hereinafter *“J.
L Case”); R1-6, 4, John Pohanka, National
Automobile Dealers Assoe.,, McLean, Va.
(hereinafter “NADA™).

“R1-4, 3, Mohasco; R1-6, 3, CRI; R1-4, 10,
AMC.

“R1-4, 10, AMC.

"R1-4, 10, AMC; R1-6, 3, CRIL.

“See R1-6, 3, CRL

:RI—Q. 3, Mohasco and R1, 6, 3, CRI.
bl t17~1~4. 10, AMC; R1-4, 9, Sherwin Green-
ek que Corp., Framingham, Mass. (here-

after “Boge’),
R"Rl-é. 3, Mohasco. See also R1-6, 3 and

1-4, 10, CRI and AMC.

"See R1-4, 10, AMC.
o *R1-9, Stanley I. Warshaw, Center for

onsumer Product Technology, U.S. Dept.

PROPOSED RULES

of Commerce, National Bureau of Stan-
dards, Washington, D.C.

The corollary argument advanced by
industry in opposition to this provision
was that the substantiation require-
ment would be either an impossible”
or unreasonable burden. Mohasco
commented that this provision was
‘“‘unduly restrictive in its apparent re-
quirement that substantiation for a
‘useful life’ estimate should be more
stringent than would appear to be fea-
sible for most consumer products” and
that “the availability of a deduction
for depreciation will be largely illusory
except for a limited number of prod-
ucts for which acceptable data can be
obtained.””* Others such as the Na-
tional Association of Manufacturers
(NAM) and Bose emphasized the pro-
hibitive cost and complexity of obtain-
ing data which would provide substan-
tiation for the useful life figure.™ .

In addition to industry’s claims of
undue burden, concurring comments
were submitted on this issue from on
authoritative - nonindustry source.
Members of the Center for Policy Al-
ternatives at Massachusetts Institutes
of Technology, (MIT)” a group which
completed a study on consumer dura-
ble products involving the issue of
useful life and is currently conduct-
ing a study on warranties for the Na-
tional Science Foundation, stated that
this requirement “will impose undue
and unreasonable costs” on warrantors
and predicted that “the high costs of
such studies will dissuade warrantors
from offering long full warranties,”

Consumer organizations and other
_non-industry representatives also op-
posed the useful life figure require-
ment on the ground that the proposed
procedure for determining the useful
life figure invites abuse at the consum-
er’s expense by self-interested warran-
tors. The major criticism of the pro-
posed procedure was the failure of the
substantiation requirement to ensure
reasonably accurate estimates of
useful life. NCLC, Fairfax Leary of
Temple University School of Law and
others argued that the substantiation
requirement provided too much lati-
tude as to permissible sources of sub-
stantiation and therefore would not
effectively operate to restrain warran-

“See R1-6, 3, CRI; R1-4, 2, J. L. Case.

"“R1-4, 3.

"R1-6, 2, James P. Carty, National Associ-
ation of Manufacturers, Washington, D.C.;
R1-4, 9, Bose. See also R1-5, 5, Sears.

"R1-11, 2, Robert Lund, George Heaton,
Steward Butler, Center for Policy Alterna-
tives, Massachusetts Institute of Technol-
ogy, Cambridge, Mass. (hereinafter “MIT").

"The study was discussed as a possible
source of useful life figures in the Staff
Report. See R1-2 at 28-30.

»R1-11, 2, MIT.
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tors from adopting advantageous
useful life figures.=

These comments manifest substan-
tial opposition by both industry and
non-industry representatives to the
proposed useful life figure require-
ment and indicate that promulgation
of a final Rule which calculates depre-
ciation on this basis would be appro-
priate only with respect to those
classes of consumer products for
which reliable useful life figures either
are presently or may in the future
become available. Otherwise, until the
state of the art of measuring useful
life advances, a final Rule incorporat-
ing the proposed useful life figure re-
quirements could not be justified in
view of the burden of compliance.

B. Revigions and Alternatives to the
Proposed Rule

Comments were submitted which
recommended revisions of varying
magnitude, including alternative
methods of calculating the depreci-
ation deduction. Most of the com-
ments were in response to specific
issues on which the Commission solic-
ited comment in the notice of the pro-
posal.* This section will discuss and
evaluate those major revisions for
which there is substantial support in
the record.

1. Allernative Methods of Measuring
“reasonable depreciation based on
actual use”. The Commission solicited
commented on the issue of whether
there were alternative methods of de-
fining and measuring “reasonable de-
preciation based on actual use”, In re-
sponse, alternative methods were sub-
mitted by only four manufacturers.
The proposals fall into two categories.

The first category would allow the
warrantor to impose a “reasonable de-
preclation” charge. Mohasco recom-
mended as an alternative to the pro-
posed method a contractual usage
charge, proffering a formula used in
its industry, “$1 per square foot, pro
rata, for each year of use after instal-
lation.”= J. 1. Case did not propose
any specific method but rather recom-
mended that warrantors be allowed
‘“to continue their past practices of
charging what they consider to be
‘reasonable depreciation’ when con-
sumer products are recalled and a
refund is made.”* The major deficien-
cy of both of these proposals is that
neither conforms to the statutory re-
quirement of ‘“‘depreciation based on
actual use.” Further, an objective de-
termination of whether the particular

“See R1-8, 6, NCLC; R1-11, 1, Temple;
R1-8, 1, Schactman; R1-8, 5, Carol Fore-
man, Consumer Federation of America;
Washington, D.C. (hereinafter “CFA").

=41 Fed. Reg. 22,099, 22,100 (June 1,
1976).

=“R1-4, 3.

“R1-4, 2.
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method of depreciation chosen by a
warrantor is “reasonable” would be
impracticable, thereby nullifying any
effective enforcement of such a provi-
sion.

The second category represents ver-
sions of accelerated depreciation.
Corning submitted a scheduled based
on the useful lives of its products
which arranged the depreciation
factor in a manner which was intended
“to put the burden on the consumer to
have the defects corrected in the first
3 months or get a full refund.”* The
AMC proposal was purported to re-
flect the “trend in retail prices of used
automobiles."*s

These problems also fail to comport
with the statutory language. The al-
ternative recommended by Corning re-
flects an arbitrary rate of depreciation
which is not intended to have any re-
lation to actual use. Likewise, the
method suggested by AMC us unac-
ceptable since usage is only one of the
various factors which determines the
retail prices of used automobiles,*

Additionally, comments were sub-
mitted which set forth cogent argu-
ments against the adoption of an ac-
celerated method in calculating the
depreciation deduction. Both Fairfax
Leary* and NCLC* asserted that use
of an accelerated method of depreci-
ation would be improper since it does
not comport with “depreciation based
on actual use” and, more importantly,
would operate as a penalty against the
consumer rather than prevent unjust
enrichment. With respect to the pen-
alty aspect of an accelerated method,
NCLC noted that “[alllowing an accel-
erated type of depreciation would shift
improperly to the consumer the risks
of an inefficient resale market, rapid
deterioration of goods, and planned
obsolescence.”” Sears focused on the
problem of implementation, contend-
ing that an accelerated method “would
complicate the calculation and unduly
burden the people on the salesfloor
who would have teo determine the
amount of deduction.”* These com-
ments therefore indicate that a pro-
posed Rule based on an accelerated de-
preciation would both contradict the
statutory language of section 101(12)
and the equitable principles underly-
ing the depreciation deduction and
would be impractical in application.

“R1-4, 3, Robert Cleary, Corning Glass
Works, Corning, N.Y.

“R1-4, 10.

“See discussion of economic depreciation
in the staff report, R1-2, at 10-11.

*R1-11, 1, Temple.
“R1-8, 6.

»1d.

“R1-5, 4.
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Accordingly, this proceeding failed
to elicit an alternative method for cal-
culating “reasonable depreciation
based on actual use” which would be
suitable for the purposes of the pro-
posed Rule,

2. Revision of useful life figure re-
quirement. Manufacturers and others
who opposed the requirement that the
depreciation deduction be calculated
on the basis of a useful life figure
adopted by the warrantor submitted
suggested revisions.

Bose and CRI both recommended
that the proposed depreciation formu-
la be based on the warranty period in
lieu of the useful life figure.” The du-
ration of most full warranties current-
ly being offered represents only a frac-
tion of the apparent useful life of the
consumer product.” Therefore, substi-
tuting the warranty period for the
useful life figure would result in a
severe rate of depreciation which is
not correlated to actual use. This rec-
ommendation not only fails to comply
with the statutory language but, more

* importantly, contradicts the purpose

of the depreciation deduction, namely
an equitable balancing of consumer
and warrantor interests.

Sears suggested that the depreci-
ation deduction be calculated on the
basis of “‘any reasonable period of time
(or use)”.” Under Sears' proposal, the
Commission would cite in the rule ex-
amples of sources which would provide
reasonable figures. The Commission’s
staff report, however, establishes that
the sources of such figures are avail-
able for only a fraction of the prod-
ucts covered by the proposed rule.*
Consequently, in those numerous in-
stances, in which the Commission
could not cite a source of reasonable
figures, such a provision would result
in subjective determinations by war-
rantors.” Aside from the inherent
problems of enforcement, the poten-
tial for abuse by warrantors, the basis
of opposition by nonindustry represen-
tatives to the useful life figure require-
ment, would be enhanced.

Only two of the comments submit-
ted by non-industry representatives

“R1-4, 9; R1-6, 3.

=See A. Consdorf, “The ‘Lemon Law'—
Right Name for the Wrong Reason?"”, Appli-
ance Manufacturer, vol. 23, No. 10, at 46
(1975), which contains the results of a tele-
phone survey conducted by Appliance Man-
ufacturer on the type of warranties being
offered by companies.

“R1-5, 4.

*See discussion at 17 above and discussion
of sources of useful life figures in the staff
report, R1-2, at 22-36.

»See the discussion of industry's position
regarding a determination of the useful life
of a consumer product, at 24-26 above.

recommended alternatives to the pro-
posed useful life figure requirement.”
Both proposals would shift the respon-
~sibility of establishing useful life fig-
ures from the warrantor to the Com-
mission. The major deficiency of these
proposals is that neither would pro-
vide a viable means of establishing a
comprehensive rule. As discussed
above, the Commission investigated
the possibility of specifying useful life
figures in the proposed rule and con-
cluded that for many consumer prod-
ucts a source of such figures is not
available.”

Although one proposal recommend-
ed a procedure for supplementing
available figures which would allow
warrantor to adopt a “reasonable”
useful life figure subject to prior ap-
proval by the Commission, such proce-
dure is impracticable. The record con-
tains substantial evidence that an ob-
jective determination of useful life is
either impossible or unduly burden-
some in terms of cost. As a result, the
basis for any “reasonable” useful life
figure submitted would in most cases,
amount to no more than mere specula-
tion.** An evaluation of the “reason-
ableness” of the submissions by the
Commission would therefore be impos-
sible.

The foregiong discussion therefore
demonstrates that none of the revi-
sions suggested in the comments
constitute viable alternatives to the
proposed useful life figure require-
ment.

3. Offset of incidental and conse-
quential damages. Comments were
submitted by several consumers and
others which recommended that the
method for calculating the depreci-
ation deduction be revised to allow an
offset against the deduction for inci-

»R1-11, 2, MIT and R1-11, 1, Temple. The
comments submitted by CFA merely Sug-
gested a modification of the proposed rule
to require submission of the substantiation
prior to the use of the useful life figure. R1-
8, 5. This approach is not only contrary to
Commission procedure but also based on the
erroneous assumption that disclosure of the
useful life figure is required by the proposed
Rule,

wSee staff report, R1-2, at 35. Although
the Internal Revenue Service was rejected
as a source primarily on the ground that the
estimates reflect the life of a product in
commercial use which is normally shorter
than that of a product in consumer use, x-
amination of both new and old guidelines
revealed that this source would furnish
useful life figures for only a small portion of
the consumer products covered by the pro-
posed rule. See 1 CCH, Fed. Tax Guide
§3013N, Asset Depreciation Range (1976%
R1-2, 88, Department of the Treasury, In-
ternal Revenue Service, Bulletin “F" (re-
vised January 1942),

»See discussion of industry opposition 0
the useful life figure requirement at 25-26
above.
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dental expenses and/or losses incurred
as a result of the breach of warranty.»

The Commission has received sub-
stantial evidence that consumers may
often incur , considerable monetary
losses as a result of a breach of war-
ranty.* Although a provision for a re-
duction of the depreciation deduction
by any incidental or consequential
damages suffered by the consumer
would be consistent with the equitable
principles underlying the proposed
rule, the practical and policy consider-
ations which militate against such a
provision are far more persuasive,

Under the Act, a warrantor is not re-
quired to reimburse a consumer for in-
cidental* and consequential damages
(other than personal injury) and is
given the power under section
104¢a)3) of the Act to avoid liability
for such damages. Accordingly, as a
practical matter, the utility of includ-
ing such a provision is dubious since
the warrantor could invoke its right to
exclude such damages from the war-
ranty coverage and thereby render the
provision ineffective. In view of the
costs and difficulties of administering
this provision, the possibility of such a
result is not remote. Furthermore, en-
forcement of such a provision could
only complicate and delay refunds, as
the statute leaves unanswered a
number of questions as to precisely
what expenses are covered and what
proof is needed.

4, Date of first use. Under the pro-
posed rule, use of the consumer prod-
uct will be measured from the date of
delivery or date of installation, which-
ever is later,’»* Comment was request-
ed on the issue of whether the con-
Sumer should be allowed to present
evidence to show that actual use of
the product began at a later date.

Industry comment on this issue was
limited to submissions by four manu-
facturers. Exxon Co., Armstrong Cork
Co., and Mohasco opposed such a pro-
bosal, emphasizing the administrative
problems inherent in verifying the
date upon which actual use com-
menc;ed.‘°a It was asserted that such a
provision would be inequitable to war-
e —

"See, e.g., R1-7, 4, R1-7, 35, R1-7, 88, con-
sumer letters and R1-11, 1 Temple. See also
R1-8, 6, NCLC and R1-8, 5, CFA (interest on
moneys paid).

*See discussion at 20-21 above.

“'Under §104(d) of the Act, a consumer
Would be entitled to incidental expenses
only if incurred because the remedy is not
aade within a reasonable time or because
b € warrantor imposed an unreasonable

urden on the consumer as a condition of
securing a remedy.

**16 CFR §704.1¢0).

w“’Rl—(, 7, Duval Didsey, Exxon Co., Hous-
3 N, Tex. (hereinafter “Exxon”); R1-4, 6,
t08»emh Burke, Armstrong Cork Co., Lancas-
€I, Pa. (hereinafter “Armstrong”); R1-4, 3,
Mohasco,
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rantors since it would complicate and
delay claims resolutions relating to re-
funds'* and encourage many specious
claims.'»s J. I. Case, on the other hand,
did not wholly oppose such a provi-
sion, but only commented that its pro-
priety would vary with the type of
product and further pointed out that
“to allow a consumer to establish his
own date of first use may result in
high selling prices to the
consumer.’’ 1061

Comments submitted by four con-
sumer organizations*' uniformly sup-
ported such a proposal on the ground
that calculation of the depreciation
deduction from the date of delivery or
installation, as provided in the pro-
posed rule, would penalize the con-
sumer in situations where the initial
use does not coincide with delivery or
installation. Examples which were
cited included those situations where
consumer products are purchased as
gifts' or off-season.* Comments re-
ceived from individual consumers who
opposed the proposed method of mea-
suring use also cited purchases made
for home inventories as another situa-
tion in which an inequitable result
would be obtained.:

The arguments advanced by oppo-
nents and proponents are equally valid
and present conflicting considerations.
As a practical matter, however, the
benefits to be achieved by such a pro-
vision would be vastly outweighed by
the resultant burdens which would be
imposed on consumers. The record
contains substantial evidence concern-
ing the difficulties encountered by
consumers enforcing a warranty.** An
additional requirement of establishing
the date of first use will render this
procedure even more complex and bur-
densome in view of the inherent prob-
lems of proof.'* Furthermore, as the
comments indicate, the costs of admin-
istering such a provision will be passed

= R1-4, 3, Mohasco.
w: R1-4, 6, Armstrong.

wR1-4, 2; see also R1-4, 7, Exxon (in-
creased administrative costs).

wR1-8, 4, Virginia Knauer, Director,
Office of Consumer Affairs, Department of
Health, Education, and Welfare, Washing-
ton, D.C. (hereinafter “Knauer"); R1-9, 3,
Guggenheimer; R1-8, 5, CFA: R1-8, 6,
NCLC.

= R1-9, 3, Guggenheimer.

wR1-8, 5, CFA, R1-8, 6, NCLC, R1-8, 4,
Knauer,

ueR1-7, 17, consumer letter.

mBSee, e.g., R1-7, 26 and R1-7, 124, con-
sumer letters; R1-8, 6, NCLC; and R1-4, 3,
Mohasco.

wIn addition to the foregoing comments
by manufacturers, see, e.g., R1-7, 102, con-
sumer letter. (“I foresee many hassels for
consumers about just how long said product
was used. Many products are not put into
use right after purchase.”)
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on to the consumer in the form of
higher selling prices.'*

The countervailing benefits are not
substantial in comparison. The in-
stances in which an inequitable result
would be obtained are limited by two
factors. First, under the Act the
refund situation will arise only where
repair and replacement are not feasi-
ble or if the consumer is willing to
accept a refund.” Second, the com-
ments submitted by consumers indi-
cate that in the majority of cases, the
consumer is not precluded from using
the product upon delivery or installa-
tion to determine if it is defective.

The foregoing analysis therefore in-
dicates that revision of the proposed
rule to include such a provision would
not be justifiable.

5. Full Refund Period. Comment was
solicited on the issue of whether the
rule should be revised to include a pro-
vision for a full refund if the product
proves defective at or shortly after de-
livery. Industry’s position on this issue
was divided. Comments were submit-
ted by six manufacturers and two
trade associations. Exxon Co., Reyn-
olds Aluminum Metal Co., and Cor-
ning supported such a provision but
differed as to the time limit during
which a consumer would be entitled to
a full refund.!* Armstrong, J. I. Case,
Mohasco, CRI, and the National Auto-
mobile Dealers Association (NADA)
opposed a provision for a full refund.
However, the underlying arguments
were either specious'* or reflected a
lack of understanding of the Act*’ or
the underlying purpose of Section
101(12).1

Comments from consumers,® con-
sumer organizations,” and others:
uniformly supported a revision of the
proposed Rule to provide for a mini-

wR1-4, 2, J. I, Case; see also R1-4, 1, Cor-
ning (“Whatever system is used, it will, of
course, be reflected in the selling price of
the product.”).

1nSee §101€10) and 104(d) of the Act.

1 R1-4, 8, Edwin Harper, Reynolds Alumi-
num Metals Co., Richmond, Va. (“at the
time of delivery or installation”) R1-4, 7,
Exxon (no more than 30 days after pur-
chase or installation); R1-4, 11, Corning (a
3-month period).

11 See R1-4, 6, Armstrong: R1-6, 3, CRL

w See R1-4, 3, Mohasco; R1-4, 2, J. L. Case.

s See R1-6, 4, NADA.

w As discussed above, the majority of con-
sumers opposed the principle of a deduction
for depreciation on the ground that a full
refund would not unjustly enrich the con-
sumer. However, several consumers ex-
pressed qualified support for a revised rule
which would require a full refund for some
minimum period. See, e.g., R1-7, 1, R1-T,
148, R1-7, 106, consumer letters.

wR1-8, 8, NCLC, R1-8, 5, CFA, R1-9, 3,
Guggenheimer.

=1 R1-9, 1, E, McGee, Jr.

- ?Jﬁn}"_&ﬁ:; :,
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mum period during which a full
refund would be given. The arguments
were based on both equitable and
practical considerations. Most con-
tended that a product must be used to
determine if it is defective and there-
fore the purchaser should be allowed a
“reasonable” trial period before the
deduction is allowed.’»® Others assert-
ed that a depreciation deduction
would be illogical and unfair unless
the consumer received satisfactory ser-
vice from the product for some mi-
minal period.® CFA alone offered an
economic justification for a full refund
period, commenting that the costs of
calculation and recordkeeping could
otherwise exceed the amount of the
deduction. Most of the comments did
not recommend a specified time period
for a full refund provision. The few
proposals which were submitted
ranged from 1 to 6 months.»

The record therefore demonstrates
that a full refund period is necessary
to eliminate the aforementioned in-
equities resulting from the lack of
such a provision and is supported by
substantial evidence. However, with
respect to the length of the full
refund period, the disparity of recom-
mendations indicate that a final reso-
lution of this issue would necessitate
additional comment.

IV. CONCLUSIONS

Having reviewed and evaluated the
record developed in this rulemaking
proceeding, the Commission has con-
cluded that promulgation of a final
Rule would not be in the public inter-
est.

The legislative history of Section
101(12) manifests that the depreci-
ation deduction is premised on the as-
sumption that a full refund of the
actual purchase price as a remedy
under the Federal minimum standards
for full warranties could unjustly
enrich the consumer who has enjoyed
the use of the product prior to obtain-
ing a refund. The depreciation dedue-
tion was intended to prevent any
unjust enrichment by apportioning, in
an equitable manner, the economic
burden of the warrantor’s duty to
refund. The record, however, estab-
lishes that a comprehensive Rule im-
plementing Section 101(12) could not
be formulated which would be both
practicable and consistent with the
statute.

imSee, e.g., R1-7, 148 and R1-7, 106, con-
sumer letters.

i See, e.g., R1-7, 64 and R1-7, 70, consum-
er letters and R1-9, 3, Guggenheimer; see
also R1-7, 6, NCLC.

mSee, .2, R1-7, 27, R1-7, 79, R1-7, 103,
R1-7, 127, consumer letters; R1-8, 5, CFA;
R1-8, 6, NCLC.
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The relatively few comments which
were submitted evidence substantial
opposition by both consumers and in-
dustry to the proposed method of cal-
culating ‘“reasonable depreciation
based on actual use.” The arguments
were basically twofold. Consumers and
consumer representatives contended
that the proposed method does not
achieve an equitable balance of con-
sumer and warrantor interests and op-
erates to penalize the consumer rather
than prevent unjust enrichment.
Much of the criticism was directed at
the proposal for measuring “actual
use” of the product:* and the absence
of a provision for an offset of mone-
tary losses sustained as a result of the
breach of warranty.'* Industry, on the
other hand, argued that the require-
ment of calculating the deduction on
the basis of a useful life figure adopt-
ed and substantiated by the warrantor
was infeasible. The comments asserted
that the establishment of a substanti-
ated useful life figure would either be
impossible or, at minimum, unduly
burdensome in terms of the cost and
complexity of conducting such a
study.*

Our analysis of recommended revi-
sions and alternatives:** has failed to
uncover an approach to the rule which
would be both practicable and in keep-
ing with the law. Most of the revisions
suggested were not viable because of
the costs and difficulties of adminis-
tration and enforcement.* With re-
spect to the recommended revisions
and alternatives to the useful life
figure requirement, none met the stat-
utory standard at Section 101(12),
“reasonable depreciation based on
actual use,’"

In addition to the opposition to the
proposed Rule, termination of this
rulemaking proceeding is justified on
the ground that the lack of a final
Rule will have little impact on warran-
ty practices. Many companies have
been offering full warranties since
July 1975. The general disinterest dis-
played by industry indicates that any
inequity which might result from the
pres- ent refund requirement is not a
significant concern of warrantors. Fur-
thermore, evidence in the record sup-
ports this conclusion. Sears, Roebuck
& Co. commented that it would con-
tinue to offer a full refund under its
full warranties even if the proposed
Rule were promulgated, and predicted
that other warrantors who have been

= See the discussion of comments at 37,
39-40 above.

mSee the discussion of comments at 34-35
above,

1 See § III(AX2) above.

m See generally § III(B) above.

1= See §§ III(B)X3) and ITI(BX4) above.
weSee §§ III(AX1) and ITI(AX2) above.

offering full warranties would do the
same.' Another retailer submitted a
similar observation.:»

For the foregoing reasons, the Com-
mission has determined that promul-
gation of a final Rule would not be in
the public interest and is exercising
the discretion granted by the Act to
eliminate the rulemaking proceeding
on the proposed Rule.

The Commission’s action with re-
spect to the proposed Rule does not
foreclose future rule to imple-
ment Section 101¢(12) of the Act.'»
The Commission hereby gives notice
that further rulemaking proceedings
may be initiated pursuant to petition
filed in accordance with the procedure
provided by Section 1.25 of the Com-
mission’s Rules of Practice and Proce-
dure. The Commission will consider
petitions submitted by any interested
person or group who wishes to propose
a rule for a specific product or product
class or a comprehensive rule covering
all consumer products. A petition
which will be deemed sufficient to
warrant the holding of a rulemaking
proceeding should propose a depreci-
ation schedule which reflects “actual
use” by the consumer, as required by
Section 101(12). The record of this ru-
lemaking proceeding and, in particu-
lar, this Statement should furnish
guidance to a petitioner in formulat-
ing an appropriate proposal,

Issued: January 5, 1978.
By the direction of the Commission.

CAROL M. THOMAS,
Secretary.

[FR Doc. 78-2608 Filed 1-30-78; 8:45 am]

[4110-03]

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Food and Drug Administration

[21 CFR Parts 182, 184]
[Docket No, TTN-0311]

BILE SALTS AND OX BILE EXTRACT
GRAS Status

AGENCY: Food and Drug Administra-
tion.

ACTION: Proposed rule.

mR1-5,4.

=mR1-5, 3, Rolfe Brokerage,

w Although the statutory language of
§ 101(12) does not mandate rulemaking, the
legislative history manifests a congressional
intent that the Commission promuigate &
rule or rules implementing this section. (See
120 Cong. Rec. H12348 (daily ed.) Dec. 19,
1975.) Accordingly, notwithstanding the
Commission’s decision to terminate the pro-
ceeding on the proposed rule, the door will
be left open to petitions for further rulée-
making proceedings which demonstrate po-
tentially viable means to satisfy this intent.

FEDERAL REGISTER, VOL. 43, NO. 21—TUESDAY, JANUARY 31, 1978




SUMMARY: The Commissioner of
Food and Drugs is proposing to affirm
the generally recognized as safe
(GRAS) status of ox bile extract as a
direct human food ingredient. He is
also proposing to remove cholic acid,
desoxycholic acid, glycocholic acid,
taurocholic acid, and the sodium salt
of taurocholic acid from GRAS status.
The safety of the ingredients has been
evaluated pursuant to the comprehen-
sive safety review being conducted by
the agency.

DATES: Comments by April 3, 1978.

ADDRESS: Written comments (pref-
erably four copies) on this proposal
may be sent to the Hearing Clerk
(HFC-20), Food and Drug Administra-
tion, Room 4-65, 5600 Fishers Lane,
Rockville, Md. 20857,

FOR FURTHER INFORMATION
CONTACT:

Corbin I. Miles, Bureau of Foods
(HFF-335), Food and Drug Adminis-
tration, Department of Health, Edu-
cation, and Welfare, 200 C Street
SW., Washington, D.C. 20204, 202-
472-4750.

SUPPLEMENTARY INFORMATION:
The Food and Drug Administration is
con'ductlng a comprehensive safety
review of direct and indirect human
food ingredients classified as generally
recognized as safe (GRAS) or subject
to a prior sanction. The Commissioner
of Food and Drugs has issued several
notices and proposed regulations, pub-
lished in the FEDERAL REGISTER of July
26, 1973 (38 FR 20040), initiating this
review. Pursuant to this review, the
safety of some bile salts and ox bile
extract has been evaluated. In accor-
dance with the provisions of §170.35
(21 CFR 170.35), the Commissioner
proposes to affirm the GRAS status of
OX bile extract and to remove cholic
acid, desoxycholic acid, glycocholic
acid, taurocholic acid, and the sodium
salt of taurocholic acid from the
GRAS list. p

ox bile extract, also known as puri-
fied oxgall and sodium choleate, is a
mixture of varying amounts of the
salts of bile acids, lipid material such
as cholesterol and lecithin, choline
Compounds, glycocoll and other sub-
stances. It is obtained by evaporating
the alcohol extract of concentrated
bile. The bile acids, which occur as
Sodium salts in the bile of most vete-
brates, are derivatives of the steroid
cholanic acid.

Bile salts and hence bile extract are
Useful in some food because of their
emulsifying properties. Cholic acid
(§182.4029), desoxycholic acid
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(§ 182.4037), glycocholic acid
(§ 182.4053), taurocholic acid (or its
sodium salt) (§182.4105) and ox bile
extract (§ 182.4560) are listed as GRAS
when used as emulsifying agents in
dried egg whites at a level not exceed-
ing 0.1 percent, pursuant to regula-
tions published in the FEDERAL REGIS-
TER of November 20, 1959 (24 FR
9368).

A representative cross-section of
food manufacturers was surveyed to
determine the specific foods in which
bile salts and ox bile extract were used
and the levels of usage. Information
from surveys of consumer consump-
tion was obtained and combined with
the manufacturing information to
obtain an estimate of consumer expo-
sure to this substance. It was reported
that the amount of ox bile extract
used in food in 1970 was 783 pounds.
There were no reports on the uses of
individual bile acids or their salts in
foods.

Bile salts and ox bile extract have
been the subject of a search of the sci-
entific literature from 1920 to the pre-
sent. The criteria used in the search
were chosen to discover any articles
that considered (1) chemical toxicity,
(2) occupational hazards, (3) metabo-
lism, (4) reaction products, (5) degra-
dation products, (6) any reported car-
cinogenicity, teratogenicity or muta-
genicity, (7) dose response, (8) repro-
ductive effects, (9) histology, (10) em-
bryology, (11) behavioral effects, (12)
detection, and (13) processing. A total
of 910 abstracts was reviewed, and 78
particularly pertinent reports have
been summarized in a scientific litera-
ture review,

The scientific literature review
shows, among other studies, the fol-
lowing information as summarized in
the report of the Select Committee on
GRAS Substances (hereinafter re-
ferred to as the Select Committee), se-
lected by the Life Sciences Research
Office of the Federation of American
Societies for Experimental Biology:

Bile acids formed in the liver from choles-
terol, conjugated with taurine and glycine,
excreted In bile, and deconjugated by intes-
tinal flora; 90-95 percent are reabsorbed via
the portal circulation. Bile acids are ab-
sorbed in the cecum of rats, lower small in-
testine of guinea pigs and man, and the

Jarge bowel of man. The enterohepatic cir-

culation conserves most of the bile acids se-
creted. Bile acids are excreted only in the
feces.

The reported mean half-life of cholic acid
in man on a regular diet, based on feeding
cholic acid-24-+C, was estimated to be 2.8
days. The half-life and the size of the cholic
acid pool were found to be dependent on the
amount of fat in the diet. In later studies,
conducted on a single subject, cholic acid
half-life was found to be 8.8 days on a but-
terfat diet, 3.7 days on a corn oil diet and 4.2
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days on a fat-free diet. The cholic acid pool
sizes were 1.67 g, 1.49 g, and 1.59 g, respec-
tively.

The bile acids are strongly bound to plasma
albumin, cholic acid being more avidly bound
than its taurine conjugate. There is reported
to be one primary binding site per albumin
molecule and several sites of weaker affinity.
In diets rich in cholesterol, cholic acid or
blycocholic acid, but not desoxycholic acid,
enhances the absorption of the cholesterol in
rabbits. This results in a hypercholesterole-
mia. Although the precise mechanism is un-
known, cholic acid stimulation of the
esterification of cholesterol in the gut wall
was suggested.

From a summary of some of the acute tox-
icity data on cholic acid and its derivatives,
desoxycholic acid appears to be comparative-
ly more toxic than cholic acid, slthough the
oral LDg is greater than 1 g per kg for both.
The signs of intoxication produced by cholic
acid and its derivatives are similar, Broncho-
constriction, probable related to histamine
release, was most prominent following the
intravenous administration of desoxycholic
acid to cats, glycocholic acid to guinea pigs
and cats, and taurocholic acid to cats.

Chicks fed 0.34 percent cholic acid in the
diet. (estimated to be about 400 mg per kg
body weight per day) for 14 days exhibited a
slightly greater weight gain than control ani-
mals. A level of 0.2 percent cholic acid in the
diet of chicks for four weeks caused no ad-
verse effects other than a slight increase in
fat absorption. There was a temporary de-
crease in egg production after feeding 0.2
percent cholic acid to laying hens.

Lithocholic acid (3-hydroxycholanic acid)
increased liver size and raised plasma choles-
terol when fed as a hypercholesterolemic
agent at & level of 0.2 percent in the diet
(about 250 mg per kg of body weight) to
growing chicks. These effects were partilly
reversed when cholic acid was fed.

Cholic acid fed to female mice at levels up
to 1.0 percent (up to about 1,500 mg per kg of
body weight) for 8 months caused cholester-
ol stones and gall bladder lesions. The effects
appeared to be dose related.

Male Gofmoor rats fed cholic acid at a
level of about 250 mg per kg of body weight
for 26 days had smaller body weights and
exhibited, at autopsy, increased heart
weight and decreased liver weight per 100 g
body weight. Weanling male Holtzman rats
fed 0.1 and 2.0 percent of sodium cholate
(about 100 and 2,000 mg per kg of body
welght, respectively) for periods up to 28
days developed diarrhea. Rats at the 0.1
percent level showed no growth depression.
However, rats fed at the 2 percent level had
a high mortality (none survived longer than
21 days) and at autopsy, hyperemia of the
distal small intestine was observed.

Chicks fed up to 0.2 percent desoxycholic
acid (about 200 mg per kg of body weight
per day) in the diet for as long as 21 days
did not present adverse signs and the chicks
fed 0.1 percent showed a slightly greater
weight gain than control animals,

Holtzman-Rolfsmeyer male and female
rats fed 100 mg of desoxycholic acid per rat
per day (about 1 g per kg of body weight)
for one to four weeks achieved higher serum
cholesterol levels than did control animals.
Desoxycholic acid was found to be much
more toxic for male rats than for females.

e
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In other studies, male rats received 0.15 per-
cent desoxycholic acid in the diet (about 150
mg per kg of body weight per day) for up to
four weeks without adverse effects. In a
longer term study, male Wistar rats were
fed diets containing 0.005, 0.025, or 0.125
percent desoxycholic acid (about 3 to 80 mg
per kg of body weight) for 20 months with-
out adverse effects.

Growth of male Wistar rats on an essen-
tial fatty acid-deficient diet was impaired
(about 66 percent of the controls) when 1.0
percent of sodium glycocholate (about 1 g
per kg of body weight per day) was added to
the diet for five weeks.

Male Holtzman rats received 0.1 and 2.0
percent of sodium taurocholate in their
diets for 28 days. The 0.1 percent level diet
(about 200 mg per kg of body weight) ap-
peared to stimulate growth, whereas the 2.0
percent level depressed growth.

Male Holtzman rats were administered 0.5
and 1.0 percent ox bile in their diet for 28
days to study the effects on efficiency of
food utilization. Weight gain was about 70
percent of the controls at the 0.5 percent
level, and about 50 percent of the controls
at the 1.0 percent level. The mechanisms re-
sponsible for the growth depression were
not reported; the authors did not suggest
that ox bile was toxic at these levels.

Cholic acid fed to rats at a level of 2.0 per-
cent (about 1 g per kg of body weight) for 8
months was not tumorigenic. Cholic acid or
desoxycholic acid fed to rabbits at a level of
100 mg per animal daily (about 50 mg per kg
of body weight) for 90-120 days and to mice
at a level of 20 mg daily (about 1 g per kg of
body weight) for 84 days produced no evi-
dence of tumorigenicity. Desoxycholic acid
(a total of 70 mg In 15 injections in 300
days) injected intramuscularly in sesame oil
resulted in malignant tumor development in
mice, However, male Westar rats fed up to
0.125 percent desoxycholic acid in the diet
(about 80 mg per kg of body weight) for 20
months did not develop malignant tumors
nor did the rats or C3H mice receiving sub-
cutaneous implants of pellets averaging 16.5
mg of desoxycholic acid. Chicks fed 0.25 per-
cent cholic acid (about 300 mg per kg of
body weight) in their diet for 16 days devel-
oped three times as many tumors as control
chicks following the injection of Rous sarco-
ma virus. In these experiments tumor re-
sponse was also stimulated by folic acid, ni-
cotinamide, pantothenate, and riboflavin in
the diet, and the significance of these data

with respect ot the possible carcinogenicity °

of cholic acid is not clearly demonstrated.
Male rats fed a diet containing 5 percent
cholesterol and 2 percent sodium cholate
(about 2 g of sodium cholate per kg of body
weight) for 35 weeks developed hyperten-
sion and hyperlipemia. Occurrence of multi-
ple thrombi in small vessels of the heart
and aorta, and nephrotic lesions were con-
siderably increased in comparison with con-
trols receiving no added cholesterol or cho-
late. Young weanling rats fed a diet contain-
ing 1 percent cholesterol and 0.3 percent
cholic acid (about 300 mg of cholic acid per
kg of body weight) for 28 days showed a de-
creased weight gain compared with control
rats. At autopsy, these rats exhibited sudan-
ophilia of the left ventricular valves and
aorta and edematous kidneys. The sudano-
philia was believed to reflect a condition

where entrapped leukocytes contained
minute fat droplets that stained red with
the Sudan IV tissue stain.

Cebus monkeys fed casein diets containing
5 percent cholesterol and 1 percent sodium
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cholate (about 500 mg per kg of body
weight) for a year lost weight and developed
hypercholesterolemia and aortic atheroscle-
rosis. However, in these experiments other
animals, consuming diets containing other
proteins, also became hypercholesterolemic
and atherosclerotic whether or not cholic
acid was fed. Mice fed a diet containing 1
percent cholesterol and 0.5 percent desoxy-
cholic acid and/or 0.5 percent cholic acid for
4 months, developed cholesterol gallstones,
fatty degeneration of the liver and in-
creased liver and serum cholesterol levels.
Apparently, control animals on diets with-
out added bile acids were not studied. Simi-
lar findings were later reported for the mon-
golian gerbil.

Tepperman et al. fed mice that had previ-
ously received a single intraperitoneal injec-
tion of 0.8 mg of aurothioglucose, on a diet
containing 1 percent cholesterol and 0.5 per-
cent cholic acid for 9 months. These animals
developed galistones and fatty livers. Gall-
stones developed only under the following
conditions: cholesterol and cholic acid had
to be fed simultaneously, food intake had to
be sufficiently high and liver function had
to be impaired.

Male Wistar rats on a diet containing 1
percent cholesterol and 0.4 percent cholic
acid (about 180 mg per kg of body weight)
for 11 weeks developed. yellow livers,
hypercholesterolemia, and adrenal enlarge-
ment at 5 weeks. In another study, Wistar
rats fed a 1.29 percent cholesterol-1.0 per-
cent cholic acid diet (about 500 mg per kg of
body weight) for 10 weeks developed
hypercholesterolemia and elevated liver
lipid levels. <

The feeding of a 1 percent cholesterol-0.5
percent cholic acid diet to hamsters for 4
months produced fatty livers, galistones, en-
larged spleens, fatty renal changes, and cho-
lesterol crystals in the adrenal cortex, lung,
spleen, and lymph nodes.

Cholic acid in doses of 0.25 g three times a
day for one week served as an effective ca-
thartic in four of five female patients in a
controlled, single blind study. The fifth pa-
tient did not respond to this dose but ob-
tained a cathartic effect at a total dose of
2.25 g per day. With human subjects it was
estimated that the effective dose is 20 mg
per kg per day, which is approximately
twice the daily synthesis rate of cholic acid
in a healthy person.

Bile acids have been reported to control
and suppress appetite in obese humans. De-
soxycholic acid or cholic acid was taken in
three daily doses totalling 1200 mg per day
for two weeks and the body weights of the
nine patients were compared with placebo
administration trials. Desoxycholic acid de-
creased the desire for food and caused some
weight loss, but cholic acid was without
effect. Because bile is essential for normal
digestion and absorption, ox bile extract was
formerly prescribed for patients with diges-
tive disorders in doses of 300 mg two or
three times a day. Ox bile extract is not
commonly prescribed in modern medical
practice.

All the available safety information
on bile salts and ox bile extract has
been carefully evaluated by qualified
scientists of the Select Committee. It
is the opinion of the Select Committee
that:

The amounts of the bile acids ingested as
constituents of ox bile extract used as a
food additive are relatively insignificant,

compared to the amounts normally present
in the bile of man. The available informa-
tion indicates .that orally administered
cholic acid, desoxycholic acid, glycocholic
acid, and taurocholic acid are readily ab-
sorbed and excreted without accumulation.
The exhibit a relatively low toxicity for sev-
eral animal species tested.

The Select Committee has no information
to indicate that the individual bile acids or
their salts are used in foods. However, the
intake estimates available for ox bile ex-
tract, of which bile acids and their salts are
major constituents, indicate that average
daily consumption of ox bile extraet added
to foods is small, amounting to 0.1 mg or
less. The intake of individual bile acids or
their salts would be, commensurately, very
small. Such biological effects as have been
reported in animal studies, have been elicit-
ed at levels of administration that are sever-
al orders of magnitude greater than the
levels to which man is now exposed in his
daily diet.

It is the conclusion of the Select Com-
mittee that there is no evidence in the
available information on ox bile ex-
tract, or its constituents—cholic acid,
desoxycholic acid, glycocholic acid,
and taurocholic acid—that demon-
strates, or suggests reasonable grounds
to suspect, a hazard to the public
when they are used at levels that are
now current or that might reasonably
be expected in the future. Based on
his own evaluation of all available in-
formation on bile salts and ox bile ex-
tracts, the Commissioner concurs with
this conclusion, The Commissioner
therefore concludes that no change in
the current GRAS status of ox bile ex-
tract is justified.

On April 13, 1973 (38 FR 9310) the
Commissioner proposed that cholic
acid, desoxycholic acid, glycocholic
acid, sodium taurocholate, and tauro-
cholic acid be removed from the
GRAS list because the survey of food
manufacturers on the use of GRAS in-
gredients did not indicate that these
substances were being used in human
foods. Comments on this proposal
were received asking that desoxycholic
acid and taurocholic acid not be re-
moved from the GRAS list. Subse-
quent correspondence with these com-
mentors revealed that these two bile
acids were no longer being used in
human foods. No comments were re
ceived concerning the use of choliC
acid, glycocholic acid or sodium tauro-
cholate. Additionally, the survey did
not indicate that ox bile extract was
used in human food as an emulsifier as
defined in §170.3(0)8) (21 CFR
170.3(0)(8)). It should be emphasized
that use information is very important
fn judging the safety of food ingredi-
ents because it facilitates assessment
of total dietary intake, Therefore, the
Commissioner proposes that choliC
acid, desoxycholic acid, glycocholiC
acid, taurocholi¢c acid and its sodium
salt be removed from the GRAS list
(8§ 182.4029, 182.4037, 182.4035, and
182.4105, respectively), and ox bile ex-
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tract be removed from the GRAS list
(§182.4560) for use as an emulsifier
unless the following information is
submitted during the comment period:
evidence of use, including (1) food cat-
egories as defined in §170.3(n) in
which the ingredient is used; (2) levels
of use in particular food categories;
and (3) technical effect for which it is
used as defined in §170.3(0). If these
substances are removed from the
GRAS list, subsequent consideration
of their use in food can be obtained
through the petition procedures de-
scribed in §170.35 or § 171.1.

The survey, however, did indicate
that ox bile extract was used as a sur-
factant as defined in §170.3(0)(29).
Since ox bile extract has a history of
safe use in food, and because the infor-
mation developed for this safety
review forms a sound scientific basis
for judging its safety, the Commission-
er is proposing that this use be af-
firmed as GRAS.

Copies of the scientific literature
review and the Select Committee's
report on bile salts and ox bile extract
are available for review at the office of
the Hearing Clerk, Food and Drug Ad-
ministration, Room 4-65, 5600 Fishers
Lane, Rockville, Md. 20857, and may
be purchased from the National Tech-
nical Information Service, 5285 Port
Royal Road, Springfield, Va. 22151, as
follows:

Title Order No. Price Price*
code
Cholic acid and PB-223-844/ A06 $6.50
derivatives AS..
(sclentific
literature review).
4.00

Blle salts and ox bile 'PB-254-524/ A02
extract (select AS..
committee report).

‘Price is subject to change.

This proposed action does not affect
the current use of bile salts and ox
?él% extract for pet food or animal

ed.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 701(a), 52 Stat. 1055, 72 Stat.
1784-1788 as amended .(21 U.S.C.
321(s), 348, and 371(a))) and under au-
thority delegated to him (21 CFR 5.1),
the Commissioner proposes that Parts
182 and 184 be amended as follows:

1. In Part 182:

§182.4029 [Deleted]
a. By deleting § 182.4029 Cholic acid.

§182.4037 [Deleted]
b. By deleting § 182.4037 Desoxycho-

lic acid,

§182.4053 [Deleted]
C. By deleting § 182.4053 Glycocholic
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§182.4105 [Deleted)

d. By deleting § 182.4105 Taurocholic
acid.

§182.4560 [Deleted]

e. By deleting § 182.4560 Ox bile ex-
tract.

2. In Part 184, by adding new
§ 184.1560 to read as follows:

§184.1560 Ox bile extract.

(a) Ox bile extract (CAS Reg. No.
MX 8008-63-7), also known as purified
oxgall or sodium choleate, is 2 yellow-
ish green, soft solid, with a partly
sweet, partly bitter, disagreeable taste.
It is the purified portion of the bile of
an ox obtained by evaporating the al-
cohol extract of concentrated bile.

(b) Food-grade ox bile extract shall
meet the specifications of the U.S.
Pharmacopeia (USP), XIV, 1850, p.
410,*

(¢) The ingredient is used as a sur-
factant as defined in § 170.3(0)(29) of
this chapter.

(d) The ingredient is used in food in
accordance with §184.1tb)(1) of this
chapter, at levels not to exceed good
manufacturing practice. Current good
manufacturing practice results in a
maximum level, as served, of 0.002 per-
cent for cheese as defined in
§ 170.3(n)(5) of this chapter.

The Commissioner hereby gives
notice that he is unaware of any prior
sanction for the use of this ingredient
in food under conditions different
from those proposed herein. Any
person who intends to assert or rely on
such a sanction shall submit proof of
its existence in response to this pro-
posal. The regulation proposed above
will constitute a determination that
excluded uses would result in adultera-
tion of the food in violation of section
402 of the act (21 U.S.C. 342), and the
failure of any person to come forward
with proof of such an applicable prior
sanction in response to this proposal
constitutes a waiver of the right to
assert or rely on such sanction at any
later time, This notice also constitutes
a proposal to establish a regulation
under Part 181 (21 CFR Part 181), in-
corporating the same provisions, in
the event that such a regulation is de-
termined to be appropriate as a result
of submission of proof of such an ap-
plicable prior sanction in response to
this proposal.

Interested persons may, on or before
April 3, 1978 submit to the Hearing
Clerk (HFC-20), Food and Drug Ad-
ministration, Rm. 4-65, 5600 Fishers
Lane, Rockville, Md. 20857, written
comments regarding this proposal.
Four copies of all comments shall be
submitted, except that individuals

1 Copies may be obtained from: U.S. Phar-
macopeial Convention, Inc., 12601 Twin-
brook Parkway, Rockville, Md. 20852.
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may submit single copies of comments,
and shall be identified with the Hear-
ing Clerk docket number found in
brackets in the heading of this docu-
ment. Received comments may be seen
in the above office between the hours
of 9 a.m. and 4 p.m., Monday through
Friday.

Nore.—The Food and Drug Administra-
tion has determined that this document
does not contain a major proposal requiring
preparation of an economic impact state-
ment under Executive Order 11821 (as
amended by Executive Order 11949) and
OMB Circular A-107.

Dated: January 19, 1978.

WiLLiAM F. RANDOLPH,
Actling Associate Commissioner
Jor Compliance.
Nore.—Incorporation by reference ap-
proved by the Director of the Office of the
Federal Register on October 21, 1977 and is
on file in the Federal Register Library.

[FR Doc. 78-2406 Filed 1-30-78; 8:45 am]

[4210-01]

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for Housing—
Federal Housing Commissioner

[24 CFR Part 200]
{Docket No. R-77-499]

HUD STANDARD FOR DETACHED CARPET
CUSHION

Revision and Integration of Existing HUD
Cushion Standards

AGENCY: Office of the Assistant Sec-
retary for Housing—Federal Housing
Commissioner, Department of Hous-
ing and Urban Development.

ACTION: Proposed rule.

SUMMARY: This proposed rule, Use
of Materials Bulletin No. 72, modified,
updates, and integrates all existing
HUD carpet cushion standards for
cushion to be installed under HUD-ac-
cepted carpet products. This will sim-
plify industries action involving these
standards. Upon adoption, this will
become part of the Minimum Property
Standards.

DATE: Comments must be received on
or before March 17, 1978.

ADDRESS: Send comments to: Rules
Docket Clerk, Office of the Secretary,
Room 5218, Department of Housing
and Urban Development, 451 T7th
Street SW., Washington, D.C. 20410.

FOR FURTHER INFORMATION
CONTACT:

Mr. James Kanegis, Materials Accep-
tance Branch, Architecture and En-
gineering Division, Department of
Housing and Urban Development,
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Washington, D.C.
5929.

SUPPLEMENTARY INFORMATION:
On November 25, 1974, the Depart-
ment of Housing and Urban Develop-
ment released its Use of Materials Bul-
letin No. UM 44c¢, “HUD/FHA Stan-
dard for Carpet and Carpet Certifica-
tion Program.” HUD's notice of intent
to publish its Use of Materials Bulletin
No. UM 44c was published in the Fep-
ERAL REGISTER, October 8, 1974, at 39
FR 36129 and covered both the stan-
dard and the certification program. As
adopted, the program contains & provi-
sion that only carpet products deter-
mined to be in compliance with UM
44c and so certified by a program ad-
ministrator will be acceptable for
HUD programs, UM 44c¢ notes that in-
stallation (of certified carpet products)
shall be by experienced and gualified
installers, following acceptable carpet
and cushion laying techniques, over
HUD-accepted attached or detached
carpet cushion.

The present proposed cushion stan-
dard deals with the requirements for
HUD detached carpet cushion. Carpet
which has cushion attached to it is
treated as a carpet and falls within
UM 44c and the carpet certification
program. When carpet is installed over
cushion HUD requires assurance that
such cushion will have a level of per-
formance and durability such that the
carpet/cushion system itself will be a
satisfactory one.

Heretofore HUD has been relying on
different issuance documents to cover
several types of detached cushion.
Notice is hereby given that the Secre-
tary of Housing and Urban Develop-
ment proposes to consolidate and
revise all such documents into a single
standard. That standard will serve to
cancel the detached cushion sections

20410, 202-755-
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of Use of Materials Bulletin No. UM
44b, Um 47a covering bonded urethane
carpet cushions, Notices on prime
urethane carpet cushion dated Febru-
ary 14, 1972 and May 12, 1972, Materi-
al Releases 681, 768, 869 and 878 and
sections of other releases dealing with
flammability.

Limitations: This standard does not
preclude acceptance of other cushion
products.

Cushion products which fall within
this standard are acceptable only if
they conform thereto. Nonstandard
cushion products will be carefully
evaluated by HUD and, if deemed
equzal to or superior to those covered
by the standard, will be classified as
acceptable through issuance of a Ma-
tericls Release to its manufacturer.
HUD intends to add amendments to
UM 72 as new and acceptable generic
cushion products are developed and
found suitable.

Interested parties are invited to
submit written comments, suggestions,
corrections or additions concerning
the standard in triplicate, using the
above Docket No. and title. If you pro-
pose different minimums or suggest
other technical changes it will be more
constructive if you furnish your ratio-
nale and, if possible, interrelate them
to other types of cushion products cov-
ered by the standard. All information
s0 received will be carefully considered
prior to preparation of a final UM 72.
Submit your correspondence to the
Rules Docket Clerk, Office of the Sec-
retary, Room 5218, Department of
Housing and Urban Development, 451
7th Street SW., Washington, D.C.
20410. Copies of this correspondence
will be available for examination at
that address during normal business
hours,

While carpet products are not ac-
ceptable in HUD programs unless they

have been tested and approved in ac-
cordance with the HUD Carpet Certi-
fication Program, it is not intended
that carpet cushion be subjected to
such a type of certification program.
Instead, its acceptability is as specified
in Section 3—Certification, of this pro-
posed standard. If the self-certifica-
tion approach therein specified does
not sufficiently meet the needs of
HUD or the consumer in HUD pro-
grams, HUD reserves the right to con-
sider instituting a certification pro-
gram similar to that now being used
for carpet.

HUD reserves the right to spot
check cushion certified by the manu-
facturer, such samples to be obtained
randomly from any of the several pos-
sibie sites.

A finding of inapplicability respect-
ing the National Environmental Policy
Act of 1869 has been made in accor-
dance with HUD procedures. A copy of
this Finding of Inapplicability will be
available for public inspection during
regular business hours in the Office of
the Rules Docket Clerk, Office of the
Secretary, Room 5218, Department of
Housing and Urban Development, 451
Tth Street SW., Washington, D.C.
20410.

Nore.—It is hereby certified that the eco-
nomic and inflationary impacts of 24 CFR
200.933 have been carefully evaluated in ac-
cordance with Executive Order No. 11821.

AvtrOoRrITY: Section 7(d) of the Develop-
ment of Housing 4nd Urban Development
Act (42 U.8.C. 3535(d).

Issued at Washington, D.C., January
20, 1978.

LAWRENCE B. SIMONS,
Assistant Secretary for Housing,
Federal Housing Commission-
er.
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DEPARTWMENT OF HOUSING AND URBAN DEVELOPMENT
DERAL HOUSING ADMINISTRATION

Beries and Bertes No.

USE OF MATERIALS
BULLETINNO. T2
10: AREA OFFICE DIRECTORS

INSUR ING OFFICE DIRECTORS Date

SUBJECT:
HUD STANDARD FOR DETACHED CARPET CUSHION

Members of the HUD Staff processing cases and inspecting construction shall use this
information in determining acceptability of the subject material for the uses indi-
cated.

This bulletin should be filed with Bulletins on Special Methods of Construction and
Materials as required by prescribed procedures. Additional copies may be requisi-
tioned by the field offices.

The technical description, requirements and limitations expressed berein do not con-
stitute an endorsement, approval or acceptance by the Federal Housing Administration
of ihe subject matter, and any statement or representation, however made, indicating
approval or endorsement by the Federal Housing Administration is unauthorized and
false, and will be considered a violation of the United States Criminal Code 18, U.S.C.
709

Any - production of this bulletin must be in its eotitety and any use in sales promotion
or adserusing is not authorized.

Subject to good workmanship, compliance with local codes, and the
nethods of application listed herein, the materials described in
the bulletin may be considered suitable for HUD Mortgage Insurance
or Low Rent Public Housing Programs.

The eligibility of a property under these ﬁrogramsis determined

on the property as an entity and involves the consideration of
underwriting and other factors not indicated herein. Thus, com-
Pliance with this bulletin should not be construed as qualifying

the property as a whole, or any part thereof, as to its eligibility.

The methods of application for the materials listed herein are to
be considered as part of the HUD Minimum Property Standards and
shall remain effective until this bulletin is cancelled or
Superseded.
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Cro?s Reference to the three types of cush-
on.

DO -1 W

COVERAGE

This standard revises and supersedes pre-
viously issued Use of Materials Bulletins,
Notices and Material Releases dealing with
carpet cushion, including the cushion re-
quirements in UM 44b, UM 47a; Notices on
prime urethane carpet cushion dated Febru-
ary 14, 1972 and May 12, 1972; MR 681, MR
768, MR 869, and MR 878, and amendments
thereto. Carpets with attached cusions are
not a part of this standard but are covered
in UM 44c or additions and amendments
thereto.

SECTION 1.—GENERAL

This standard covers detached carpet
cushion for all HUD programs, Only carpet
cushion products determined-to be in com-
pliance with this standard and so certified,
are acceptable.

Three types of detached carpet cushion
products qualified for use under this bulle-
tin are:

Type I—Felt:

A. Animal hair.

5 B. Rubberized jute and rubberized animal
air,

Type II—Cellular rubber:

A. Rippled.

B. Flat sponge.

C. Foam rubber.

Type III—Urethane foam:

A. Prime urethane.

B. Densified prime urethane.

C. Graft polyol-based urethane.

D. Bonded urethane.

Classes of Cushion, Carpet cushion prod-
ucts shall also be categorized by class, based
primarily on area of use.

Class 1—-For moderate traffic use within
one- and two-family, multifamily and care
type dwelling units. Moderate traffic areas
are areas such as living rooms, dining rooms,
bedrooms, recreation rooms, and corridors
in single-family units. Class 2 cushion may
be used in Class 1 application.

Class 2—For heavy traffic use at all levels
but specifically for public areas such as lob-
bies and corridors of multifamily and care
type facilities.

SECTION 2.—USE

No cushion formulation, wet or dry, may
be used which will have an objectionable
odor or tackiness, or which will bleed onto
the carpet or interreact with it in any dele-
terious manner during reasonably normal
use or during reasonably normal washing
and/or cleaning maintenance programs. All
cushion materials may be used directly over
above-grade concrete floors, wood (including
plywood or particleboard), tile, terrazzo, or
other acceptable finish flooring when sub-
flooring materials meet HUD/FHA Mini-
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mum Property Standards (MPS). Cushion
may be used in on-grade situations, and
below grade only when so specified and war-
ranted by the manufacturer. Cushion may
be installed below grade only when a vapor
barrier meeting MPS PARAGRAPH 507-2
has been installed beneath the slab. Cush-
ion shall be installed with no gap and with
tight seams.

SECTION 3.—CERTIFICATION

As a condition for acceptance of each
cushion product, the manufacturer certifies
to HUD that the product meets the require-
ments of this Use of Materials Bulletin No.
72 at the time of installation except for
physical damage in transit, storage, or han-
dling under circumstances or by individuals
outside of manufacturer’s control); also that
when the cushion is properly installed
under a carpet product meeting HUD re-
quirements for the same type of traffic, it
will provide satisfactory service for the life
of the original carpet installed over it. The
manufacturer further certifies to HUD that,
when directed to do so by the responsible
HUD local office, a detached cushion which
fails to meet the certification requirements
will be replaced with one meeting them,
either without charge for materials, or on
the basis of a pro-rata installation policy
previously approved by and on file with
HUD.

The certification on attached cushion is
the responsibility of the carpet manufactur-
er. He is bound by UM 44c¢c and addendums
or changes thereto, and the HUD Carpet
Certification Program.

SECTION 4.—IDENTIFICATION

Detached roll cushion shall be appropri-
ately and permanently marked or labeled at
least every 10 lineal feet so as to be readily
identifiable after installation. Marking shall
consist of no less than the product and man-
ufacturer’'s name or identification number if
a private label or brand product. The only
exception shall be the Type I felt cushions.
These shall be readily identifiable by a dis-
tinetive and unique waffle pattern, preregis-
tered with HUD. For definite size underlay
such identification may be in a corner. In
addition, the wrapper or package shall be
imprinted, labeled, or tagged to show all
items of identification listed below.

Name and address of the manufacturer, or
a manufacturer’s identification number
which shall be on record with HUD in the
case of private label or private brand prod-
ucts.

2. Description of the specific product (e.g.
bonded urethane carpet cushion).

3. Class of product as defined in this bulle-
tin (i.e., heavy traffic or moderate traffic, or
Class I or Class II of UM 72).

4. Compliance with UM 72,

5. Abbreviated coding for the above will be
acceptable after being cleared by HUD
Headquarters.

SectioN 5.—Physical and test requirements:
Applicable specifications

Description Designation
Rubber: Sampling and testing ........... FTMS* 601.
Textile test methods FTMS 191.
Chemical analysis of rubber prod- ASTM D 207,

ucts.

Latex foam flexible cellular materi- ASTM D
als. 1055,
Flexible cell materials—slab, ASTM D
bonded, and molded urethane 3574.

foams,
Low temperature compression set of ASTM D
vulcanized elastomers. 1229,

SectioN 5.—Physical and test requirements:
Applicable specifications—Continued

Description Designation
Surface flammability of carpets and DOC FF 1-
rugs. 70* DOC
FF 2-70,
and rev.

Surface burning characteristics of ASTM E 84.
building materials.

Interim Federal specification—cush- ZZ-C-0081b.
fon, carpet and rug, cellular
rubber.

Interim Federal specification—cush- DDD-C-
ion, carpet and rug (hair felt and 001023 and
rubber coated) jute and animal amendment
hair or fiber). 1

Interim Federal specification—cush- L-C-001676
ion, carpet and rug, prime ureth- and
ane, amendment

)
Interim Federal specification—cush- L-C-001369.
ion, carpet and rug, bonded ureth-

ane,

Interim  Federal specification— DDD-C-
carpet and rugs, wool, nylon, 0095A.
acrylic, modacrylie, polyester po-
lypropylene,

Interim  Federal
carpet, loop, low pile height, high
density, woven or tufted, with at-
tached cushioning.

1 FTMS—Federal Test Method Standard.

* Administered by the Consumer Product Safety
Cominission. Copies available at 111 18th St. NW.,
Washington, D.C. 20207.

specification— DDD-C-
001559.

SECTION 6.—DESCRIPTION AND PHYSICAL
PROPERTIES

TYPE IA—FELT—ANIMAL HAIR

Construction and Composition

Animal hair felt carpet cushion shall con-
form to Interim Federal Specification DDD-
C-001023, December 22, 1966, ‘Cushion,
Carpet and Rug (Hair Felt and Rubber
Coated Jute and Animal Hair or Fiber)"
Amendment 1, March 10, 1972, and amend-
ments specified {n this bulletin. These latter
amendments shall apply in cases of conflict
with DDD-C-001023 and Amendment 1.

Animal hair shall be predominatly washed
cattle hair but not to the exclusion of other
fibers. The fiber content of all felt shall not
be less than 90 percent cattle hair, excepl
for the core material. Up to 9 percent adhe-
sive material (based on weight of the hair
and fiber content) is permitted for binding
the interliner material. Adhesive shall be
nonsouring in the presence of moisture.
Chloroform- and water-extractable matter
shall not exceed 16.0 percent by weight,
based on the bone dry weight. Manufactur-
ers or laboratories preferring to use & less
toxic solvent than chloroform may do S0
after first clearing with HUD.*

Animal hair shall be cleaned, washed and
sterilized by thorough drying, and shall be
free from loading materials and foreign
matter. The felt for the cushion shall be &
matted fabric evenly felted on each side of
an interliner by a needleloom (needle-
punched) process.

The interliner used for reinforcement
shall be burlap fabric weighing not less than
4.2 ounces per square yard, or other open
mesh or nonwoven material. The non-
burlap products shall provide the necessary
strength to eliminate shrink and stretch in

*When this standard was developed no al-
ternative solvent or procedure had been pro-
posed.
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excess of burlap support in both directions
of the cushion. The felt shall be compressed
into 2 waffled pattern.

Physical Requirements

Animal hair felt cushion shall meet all
minimum requirements for either Class 1 or
Class 2 traffic as given in the specifications
in Table 1. Other characteristics and test re-
quirements applicable to both classes are
also detailed in Table 1.

TYPE IB—FELT—RUBBERIZED JUTE AND
RUBBERIZED ANIMAL HAIR

Construction and Composition

Rubberized jute cushion and rubberized
animal hair carpet cushion shall conform to
Interim Federal Specification DDD-C-
001023, December 22, 1966, ‘“Cushion,
Carpet and Rug (Hair Felt and Rubber
Coated Jute and Animal Hair or Fiber)",
Amendment 1, March 10, 1972, and amend-
ments specified in this bulletin. These latter
amendments shall apply in cases of conflict
with DDD-C-001023 and Amendment 1,
except that there shall be no requirement to
include 10 percent of animal hair in rubber-
ized jute.

Animal hair for rubberized animal hair
cushion shall be predominately washed
cattle hair but not to the exclusion of other
fibers. The fiber content of all felt shall not
be less than 90 percent cattle hair. Animal
hair shall be cleaned, washed and sterilized
by thorough drying, and free from loading
materials and foreign matter.

Rubberized jute and rubberized animal
hair cushion shall be of needle-punched
construction. A rubber coating shall be ap-
plied to both faces of the cushion and shall
be of foamed or unfoamed rubber made
from natural, reclaimed, or synthetic
rubber, or suitable mixtures thereof,
Rubber shall not readily peel off when
rubbed with fingers at a normal pressure.

Physical Requirements

R\_xbberlzed jute cushion shall meet all
inimum requirements for either Class 1 or
Class 2 traffic as given in the specifications
in Table 2. Other characteristics and test re-
Quirements applicable to both classes are
also detailed in Table 2.

TYPE ITA—CELLULAR RUBBER-RIPFLED

Construction and Composition

Rippled (waffled) cellular rubber carpet
cushgo_n shall conform to Interim Federal
Specification ZZ-C-00811b, January 2, 1963,
RCushiczn. Carpet and Rug, Cellular
bubber' and amendments specified in this

Uletin. These latter amendments shall
WD!Y in cases of conflict with ZZ-C-00811b.

Rippled cellular rubber cushion shall be
made from natural or synthetic rubber or a
ﬁ‘llxture thereof, combined with plasticizers,
Mlem. blowing agents and curing agents.

ter blowing, the cushion shall have a cel-
sltlxla?j sponge structure, The cellular rubber
e be formed in & continuous sheet
fis g permanent rippled design. A suitable
- ing material shall be applied to one sur-
n?te of the cushion. If the facing material is
nbmtommonly used in the trade, its accept-
oL ¥ shall be determined by consultation
Yok HUD. Facings shall be such that con-
acro.onal carpet products may readily slide

085 their surfaces during installation.

Physical Requirements

mRIDDIed cellular rubber cushion shall
eet all minimum requirements for either
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Class 1 or Class 2 traffic as given in the
specifications in Table 3. Other characteris-
tics and test requirements applicable to
both classes are detailed in Table 3.

TYPE IIB—CELLULAR RUBBER—FLAT SPONGE

Construction and Composition

Flat sponge cellular rubber carpet cushion
shall conform to Interim Federal Specifica-
tion ZZ-C-00811b, January 2, 1963, “Cush-
ion, Carpet and Rug, Cellular Rubber”, and
amendments specified in this bulletin,
These latter amendments shall apply in
cases of conflict with ZZ-C-00811b.

Flat sponge cellular rubber shall be manu-
factured of the same composition as rippled
cellular rubber, Type IIA, except that the
finished sheet shall be essentially flat or
smooth in configuration. (A slight pattern
may be embossed into one side.) A suitable
facing material shall be applied to one sur-
face or the cushion. Requirements for such
facing are identical to those given for Type
IIA.

Physical Requirements

Flat sponge cellular rubber cushion shall
meet all minimum requirements for either
Class 1 or Class 2 traffic as given in the
specifications in Table 4. Other characteris-
tics and test requirements applicable to
both classes are detailed in Table 4.

TYPE IIC—CELLULAR RUBBER—FOAM

-
Construction and Composilion

Foam cellular rubber carpet cushion shall
conform to Interim Federal Specification
ZZ-C-00811b, January 2, 1963, ‘“‘Cushion,
Carpet and Rug, Cellular Rubber”, and
amendments specified in this bulletin.
These latter amendments shall apply in
cases of conflict with ZZ-C-00811b.

Foam cellular rubber shall be manufac-
tured from 2 latex rubber base, either natu-
ral, synthetic, or a blend of both. It shall
contain suitable additives for developing
adequate cellular structure, for promoting
vulcanization, and for achieving the re-
quired physical properties. Foam cellular
rubber cushion shall be manufactured in
flat continuous sheets. A suitable facing ma-
terial shall be applied to one surface of the
cushion. Requirements for such facing are
identical with those given for Type IIA.

Physical Requirements

Foam cellular rubber cushion shall meet
all minimum requirements for either Class 1
or Class 2 traffic as given in the specifica-
tions in Table 5. Other characteristics and
test requirements applicable to both classes
are detailed in Table 5.

TYPE IIIA—URETHANE FOAM—PRIME

Construction and Composition

Prime urethane foam carpet cushion shall
conform to Interim Federal Specification L~
C-001676, December 10, 1970, *“Cushion
Carpet and Rug, Prime Urethane”, Amend-
ment 1, September 7, 1971, and modifica-
tions specified in this bulletin. In the event
of conflict between L-~C-001876, Amend-
ment 1 thereto, and this bulletin, the speci-
fications in this bulletin shall apply. Prime
urethane foam carpet cushion shall be man-
ufactured from a virgin polyether-polyure-
thane foam. No polyester material shall be
included. The structure shall consist of a
network of open or interconnecting cells,
with porous surfaces substantially free of

4069

voids. The foam may contain fillers to in-
crease density or enable it to meet the fire
resistance requirements specified in this
bulletin. Fillers used to increase density
shall not be used to calculate the urethane
polymer density minimums which are speci-
fied in Table 6 and which are the minimum
requirements for acceptance. Coloring
matter may be added provided it will not
bleed or cause any other unsatisfactory per-
formance of the end product. A suitable
facing material shall be applied to one sur-
face of the cushion. Requirements for such
iiailng are identical to those given in Type

Physical Requirements

Prime urethane foam cushion shall meet
all minimum requirements for either Class 1
or Class 2 traffic as given in the specifica-
tions in Table 6. Other characteristics and
test requirements applicable to both classes
are detailed in Table 6.

TYPE IIIB—URETHANE POAM—DENSIFIED PRIME
URETHANE

Construction and Composition

Densified prime urethane carpet cushion
shall be composed of prime, homogeneous,
polyether/polyurethane foam having a
modified cellular structure and character-
ized by elongated cells. A suitable facing
material shall be applied to one surface of
the cushion. Requirements for such facing
are identical to those given in Type IIA.

Physical Requirements

Densified prime urethane shall meet all
minimum requirements for either Class 1 or
Class 2 traffic as given In the specifications
in Table 7. Other characteristics and test re-
quirements applicable to both classes are
detailed in Table 7.

TYPE IIIC—URETHANE FOAM-—GRAFT POLYOL~
BASED URETHANE

Construction and Composition

Graft polyol-based urethane carpet cush-
ion shall be composed of prime, homogen-
eous, polyether/polyurethane foam charac-
terized by increased stiffness and firmness
resulting fom the use in its manufacture of
polyols based on graft polymers or other
modifications of the formulation which pro-
duce increased stiffness. A suitable facing
material shall be applied to one surface of
the cushion. Requirements for such facing
are identical to those given in Type IIA.

Physical Regquirements

Graft polyol-based urethane cushion shall
meet all the minimum requirements for
either Class 1 or Class 2 traffic as given in
the specifications in Table 8. Other charac-
teristics and test requirements are detailed
in Table 8.

TYPE IIID—URETHANE FOAM—BONDED

Construction and Composition

Bonded urethane foam carpet cushion
shall conform to Federal Specification I-C~
001369, December 10, 1969, “Cushion,
Carpet and Rug, Bonded Urethane” and
amendments specified in this bulletin. In
the event of conflict between L-C-001369
and this bulletin, the specifications in this
bulletin shall apply.

Bonded urethane foam carpet cushion
shall be composed of 100 percent prime
polyurethane foam, at least 50 percent of
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which shall be polyether foam. Filter, re-
ticulated, impregnated vinyl, slow recovery,
fabric and fabric-backed foams, separately
added fillers, adulterants, foreign materials,
latex foams, and other non-urethane foams
shall not be permitted. Typical adulterants
include dirt, tramp metal, wood chips, and
paper. In the event of dispute, a representa-
tive 50 gram sample shall be scissor cut into
one-inch cubes or equivalent. The sample
shall be placed on a Standard U.S. Sieve No.
6 and shaken to remove all debris. This
debris shall be weighed to 0.1 gram accuracy
and its percent of original weight calculat-
ed. A maximum of 1 percent debris is per-
mitted.

The foam shall be ground or shredded to
a particle size not exceeding %", bonded to-
gether with a basically urethane or other
suitable type binder, and sufficient solid
content added to allow cushion to meet the
physical and chemical requirements of this
bulletin. When a urethane binder is used a
good commercial quality product usually
has a minimum binder content of 8 percent
by weight of pre-cured mass. Materials
which will reduce the viscosity and improve
the wetting characteristics of the urethane
prepolymer may be added.

Coloring matter may be added, provided it
will not bleed or cause any other unsatisfac-
tory performance of the product. All materi-
als shall be suitably blended, processed,
cured, and fabricated into sheet form, using
acceptable trade manufacturing techniques.
A suitable facing material shall be applied
to one surface of the cushion. Requirements
for such facing are identical to those given
in Type IIA.

Physical Requirements

Bonded urethane foam cushion shall meet
all the minimum requirements for either
Class 1 or Class 2 traffic as given in the
specifications in Table 9. Other characteris-
tics and test requirements applicable to
both classes are detailed in Table 9.

SECTION 7.—APPLICABLE SPECIFICATIONS AND
TesT METHODS

The following tables present the neces-
sary physical characteristics required for
each type of cushion. Permissible tolerances
are given in Section 9—Quality Assurance
Provisions.

CLD—Compression Load Deflection.

Ibf—Pounds of force.

DOC—Department of Commerce.

ASTM—American Society for Testing and
Materials.

I-C, ZZ-C, DDD-C—These refer to cer-
tain Federal Government Specifications.

TABLE 1.—Fell—Animal hair, type IA

Characteristic Class 1 Class 2 Test
requirements
Weight, minimum,  40.0-5 50.0-5 FIMS 101,
ounces per square pet pet method
yard. 5040 or
5041.
Thickness, minimum, % Y% FIMS 1981,
inches. method
5030.
Flammability®......ccoues T50or 750r ASTME 84-
less  less 75 or 78a.
Either/or........ Abhamadorss Pass Pass DOC FF 1-70.
DOC FF 2-70.

*The provisions of these standards relating to
laundering of products containing fire-retardant
treatments are inapplicable. Also, If cushion has &
facing it shall be tested on both sides. Any need for
diverging from the test procedures for flammability
must first be authorized by HUD headquarters,
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TABLE 2.—Rubberized Jute and rubberized
animal hair, type IB

‘TasLE 5.—Foam cellular rubber, type I1IC

Characteristic Class Class Test Characteristic Class Class Test
1 2  requirements 1 2 requirements
Weight, minimum, 40.0-5 50.0-5 FTMS 191, Weight, minimum, 38.0-5 46.0-5 FTMS 191,
ounces per square pet pet method ounces per square pet. pel method
yard. 5040 or yard. 5040 or
5041. 5041.
Thickness, minimum, %e % FTMS 191, Thickness, minimum, % Y FTMS 601,
inches. method inches, method
5080. 112031,
Flammability ............. The same tests and limits as ASTM
in table 1. D! 1055,
CLD, minimum, 1.0 2.0 FTMS 601,
pounds per square method
TABLE 3.—Rippled cellular rubber, type ITA inch, 25 pct 212151,
deflection.
Characteristic Class Class Test Compression set 150 150 FTMS601,
1 2  requirements maximum, percent, method
50 pct deflection. ’ 212131,
Weight, minimum,  48.0-5 64.0-5 FTMS 191, Tensile strength, 80 80  FIMS19]
ounces per square  pct. pet.  method minimum, pound method
yard. 5040 or femto, 5100.
5041, Flammabllity ........ceeee The same tests and limits as
Thickness, minimum, 0.30 0.40 FTMS 601, in table 1.
inches, method
rie *Test as for type TIA.
SEA Toat S o0 L OE TEA, Bt Slliinbed kb Tods/orie
: *Test as for type cal as loss/origl-
cﬁun%l}l: are 0618 .0.875 ng:glﬁl. nal deflection the maximum percentage rllowable
inch, 25 pet. 212151, for class 1 and 2 is 30 pet.
deflection.
Compression set, 16 15 FTMS 601,
maximum, percent, method TABLE 6.—Prime urethane, type IIIA
50 pct deflection. 52131,
Tensile strength, 8 8 FTMS 191,
minimum, pounds method Characteristic  Class Class Test
femto, 5100. 1 2  requirements
Flammability ... e The same tests and limits as
in table 1.
Urethane polymer 2.2-5 27-5 ASTMD 3574

1Use a minimum 4 by 4 in sample, skin face down
and a light thin flat sheet covering entire sample,
Use dial type micrometer of type mentioned in
ASTM D 1055 to check thickness, allowing for
thickness of flat sheet.

*Test specimen shall be a 2 by 2 in partion of test
unit with facing, with plates larger than specimen.

*Test specimen shall be a 2 by 2 in portion of test
unit, with facing. Sample shall be tested for 22 hr, at
70" + 1° C. (158" + 1.8* F), calculate as loss/original
thickness, times 100. If calculated as loss/original
deflection, the maximum percentage allowable for
class 1 and 2 is 30 pet,

TasLE 4,—Cellular rubber—flat sponge, type

IIB
Characteristic Class Class Test
1 2 requirements

Weight, minimum, 56.0-5 64.0-5 FTMS 191,
ounces per square pet,  pet. method
yard. 5040 or

5041.

Thickness, minimum, 0.230+ 0.240+ FTMS 601,

Inches, 020 020 method
112031,
ASTM D
+1055.

CLD, minimum, 07 15 FTMS 601,
pounds per square method
inch, 25 pet 312151,
deflection.

Compression set, 10 10 FTMS 601,
maximum, percent, method
50 pet deflection. 312131,

Tenslile strength, 8.0 8.0 FTMS 191,
minimum, pound method
femto. 5100.

. The same tests and limits as
in table 1.

*Test as for type IIA.

*Test as for type I1A,

*Test as for type IIA. If calculated as loss/origi-
nal deflection the maximum percentage allowable
for class 1 and 2 is 20 pet,

weight, minimum, pect pet
pound per cubic
foot®.

Thickness, minimum, % %
inches.

CLD, minimum, pounds per square inch*

ASTM D 3574

25 pet deflection.. 0.3 0.5 ASTM D
"3574
_ 66 pet deflection.. 0.7 1.0
75 pet deflection.. 0.9 18
Compression set, 150 150 ASTM D357
maximum, percent,
50 pect deflection.
Tensile strength, 100 100 ASTM D354
minimum, pounds 3
per square inch*,
Elongation, 100 100 ASTM D 3574
minimum, percent,
Fatigue, procedure A, 5.0 5.0 ASTM D 3574
height loss
maximum, percent.
Load deflection loss, 25.0 250 ASTM D 3574
maximum, percent.
Steam autoclave test, 20 20 ASTM D 3574
compression set,

maximum, percent.

Flammability ......... e ‘The same tests and limits 85
in table 1.

*Apparent weight will be corrected to urethané
polymer welght by performing the following test:
Ash content, percent, as determined in ASTM D
287, subtracted from 100 pct, and multiplied by 8F
parent weight, shall equal the minimum values
listed in the above tables.

*Grades having & convoluted undersurface ma¥
read lower at 25 pet deflection but will exceed
specifications at 65 pet deflection. Test against (at
surface. All tests shall be without facing. 1f need
be, stack specimens to 1 In before testing for 65 pct
and 75 pet deflections.

*Test specimen shall be & 2 by 2 in portion of test
unit, with plates larger than specimen.

*Test performed on samples without facing.
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TasLe T.—Densified prime urethane, type
11IB

PROPOSED RULES
TasLE 9.—Bonded urethane, type IIID—

Continued
Characteristic Class Class Test Characteristic Class Class Test
1 2  requirements 1 2 requirements
Urethane polymer 225 306 ASTMD 297 Compression set, 15.0 15.0 L-C-001369.
weight, minimum, pet. maximum, percent,
pounds/cuble foot . 50 pet deflection.
Thickness, minimum, 0.313 0.25 ASTM D 3574  Tensile strength, 5.0 7.0 L-C-001369,
fnches, minimum, pounds
CLD, mimimum, pounds per square inch* per square inch®,
25 pet deflection.. 0.40  0.44 ASTM D 3574 Elongation, 45,0 450 ASTM D
65 pet deflection.. 1.10  1.30 minimum, percent?®, 3574.
Compression set, 10 10 ASTM D 3574 Particle size, Inches*.. % Y% L-C-001369
maximum, percent, TROEIE ok vevevierirs biopes Ipet 1pet See text.
50 pct deflection. Flammability .......c.... The same tests and limits as
Tensile strength, 1M 20 ASTM D 3574 in table 1.
minimum, p‘:unds
per square inch. s %
Eongnilon, 1000 3005 SETMDINN  wilns el e et . VoK e -
minimum, percent. *Grades having a convoluted undersurface may
Flammability ... o T‘; t’:;‘l‘: 1m and limits 85 peaq Jower at 25 pet deflection but will exceed

‘Apparent welght will be corrected to urethane
polymer weight by performing the following test:
Ash content, percent, as determined in ASTM D
2917, subtracted from 100 pet, and multiplied by ap-
parent welght, shall equal the minimum values
listed in the above table.

*Grades having a convoluted undersurface may
read lower at 25 pet deflection, but will exceed
specifications at 65 pct deflection. Test against flat
surface. Tests shall be without facing.

TasLE 8.—Graft polyol-based urethane, type
e

Characteristic Class Test

Class
1 2  requirements

Urethane polymer  2.2-5 27-56 ASTMD 297
welght, minimum, pot pet
pounds per cuble
foot?,

Thickness, minimum 0.375 0.26
inches,

CLD, minimum, pounds per square inch®

ASTM D 3574

25 pct deflection.. 0,40  0.60 ASTM D 3574
85pct deflection,.. 1.10  1.40
Compression set 15 i5 ASTM D 3574
maximum, percent,
50 pet deflection.
Tensile strength, 12 17 ASTM D 3574
minimum, pounds
per square inch®,
Elongation, 100 100 ASTM D 3574
minimum, percent®,
Flammability ... The same tests and limits as
in table 1.

'Apparent weight will be corrected to urethane
:O;hlymer weight by performing the following test:
e content, percent, as defermined in ASTM D

» subtracted from 100 pet, and multipled by ap-
barent weight, shall equal the minimum values

- in the above table,

Grades having a convoluted undersurface may
read lower at 25 pet deflection but will exceed
8l’:f':lficmlon:. at 65 pet deflection.

Tests performed on samples without facing.

TABLE 9.—Bonded urethane, type IIID

Characteristic Cilass Ciass Test
1 2 requirements
Weight, minimum, 55-5 655 L-C-00136.

bounds per
fesh, cubic pot pot

muwc:nm. minimum, % = % 1-C-001369.3
e85,

minimum, pounds per square inch
L-C-001369,

25 pet deflection.. 0.8 1.0
65 pet defection., 4.0 5.0
75 pet deflection.. 8.0 11.0

specifications at 65 pct deflectlon. Tests shall be
without facing.

*Tests to be performed on cushion without
facing.

‘Particle size determinations are made with
random samples of ground particles as given in L~
C-001369.

.

SECTION 8.—FLAMMABILITY

All cushion specified in this bulletin shall
meet either one of the referenced require-
ments shown below for approved installa-
tion and used in HUD mortgage insured
properties and programs, including hospi-
tals, nursing homes, housing for the elderly,
and care type facilities,

1. DOC FF 1-70 or DOC FF 2-70 (Methen-
amine Pill Test) for use in single family and
multifamily dwelling units, office buildings
and general purpose buildings.

2. ASTM E 84 (Steiner Tunnel Test) cush-
jon must pass this test with a flame spread
of 75 or less. Same uses.

SECTION 9.—QUALITY ASSURANCE PROVISIONS

HUD accepts the above specified products
on the stipulation that the manufacturer is
assuring that adequate quality control is
continuously exercised and that the cushion
shall meet the minimum requirements of
this bulletin. An independent laboratory ac-
ceptable to HUD shall perform all initial
tests specified in the appropriate section.
These tests shall be repeated once & year on
each acceptable cushion line by that labora-
tory or another laboratory acceptable to
HUD to assure continued quality control.

The manufacturer's name and the name
of the laboratory conducting the tests, to-
gether with the initial test data, shall be on
record at HUD, Office of Assistant Secre-
tary for Housing, Office of Technical Sup-
port, Architecture and Engineering Division
(A&E Division). Along with the data, the
laboratory report shall include a statement
that the products tested meet the require-
ments of this bulletin. Annual reporting is
required.

In addition to cushion product meeting
the specified requirements and test criteria
for each respective type, they must conform
to the minimum manufacturing quality con-
trol requirements specified below. Noncon-
formity will be determined by visual inspec-
tion of a representative sample of a lot of
cushion by the manufacturer or his desig-
nated laboratory. HUD/FHA reserves the
right to make or arrange for spot checks at
any time to determine whether any cushion
product is meeting the qualifications set
forth herein. A manufacturer may not certi-
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fy that his cushion meets the requirements
of this bulletin unless he agrees to the prin-
ciple of spot checking.

For purposes of quality assurance, a lot
shall consist of 100 units or 100 lineal yards
s0 that 1 unit shall consist of 1 lineal yard.
Five randomly selected non-contiguous
units from one lot from each shift shall be
subjected to a non-destructive visual exami-
nation for defects 4, 5, 6, 7, and 8 as pro-
vided below. The entire lot shall be checked
for requirements other than specific de-
fects, thatis 1, 2, 3, 9, 10, 11, and 12,

All carpet cushion shall meet the provi-
sions below:

1. Length—1 percent allowance when
length is specified.

2. Width—1 inch.

3. Weight—If weight exceeds 5 percent
this shall not be deemed a defect.

4. No cuts, holes, tears more than %" any
measurement,

5. Lumps, high spots, low spots—none.

6. Thin or weak spots—none.

7. Imbedded or protruding foreign
matter—none.

8. Seams—intact and smooth.

9. Edges—straight, parallel, square.

10. Surfaces—{flat and parallel.

11. Facing—as specified, must cover 98
percent of surface area, be non-tacky, have
no loose areas, and be non-peeling.

12. Objectionable odors—none.

Nore.—Vacuum packed cushion shall be
unrolled and left in a relaxed state for 24
hours before length and width determina-
tions are made.

APPENDIX.—CONVERSION, METRIC AND SI
Units

As an aid in correlating U.S. customary
units to metric units, conversion factors for
units in this bulletin follow. They are in ac-
cordance with the International System of
Units (abbreviated SI),

1 inch=2.54 centimeters.

1 ounce=28.35 grams, .

1 pound (mass)=453.6 grams.

1 pound (force)=4.448 newtons,

1 square yard=0.8361 square meter,

1 cubic foot=0.02832 cubic meter.

1 pound force per inch=175.1 newtons per
meter.

1 pound per square inch (psi)=6895 kilo-
pascals.

1 gram per square inch=15.20 pascals.

1 ounce per square yard=33.91 grams per
square meter.

1 pound per cubic foot=16.02 kilograms
per cubic meter.

Te=(1—32)1.8 :

where fc=temperature in degrees Cel-
sius.

where ty=temperature in degrees Fahr-
enheit.

CROSS REFERENCE TO THE 3 TYPES OF CUSHION

Page location in
Type bulletin
Name of
and cushion
subclass Descrip- Require-
tion (sec. 6) ments
(sec. T)

) ecorryrere Felt.

6 13 Animal halr.

7 13 Rubberized fute and
rubberized animal
hair.

 § SRS B cbrmiprectss Cellular rubber.
) ¢ 7 i 8 14 Rippled.
IIB....... i 8 15 Fiat sponge.

3 (& pRacasis 9 16 Foam rubber.
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CROSS REFERENCE TO THE 3 TYPES OF
cusHION—Continued

Page location in

bulletin
Type Descrip- Require- Name of
and tion (sec. 6) ments cushion
subclass (sec. T)
) 9 ) T, B rocaisattents Urethane foam.
IIIA ........ 9 17 Prime urethane.
IIIB ... 10 19 Densified prime
urethane.
HIC o ions 10 20 Graft polyol-based
urethane.
) 8 5 8 R 11 21 Bonded urethane.

[FR Doc. 78-2457 Filed 1-30-78; 8:45 am]

[4510-26]

DEPARTMENT OF LABOR
Occupational Safety and Health Administration
[29 CFR Part 1952]

INDIANA
Request for Comments

AGENCY: Occupational Safety and
Health Administration, U.S, Depart-
ment of Labor.

ACTION: Additional time to comment
on petition for withdrawal of approv-
al.

SUMMARY: On Friday, December 23,
1977, notice was published in the FEp-
ERAL REGISTER (42 FR 64464), in which
the agency requested public comment
on whether the Assistant Secretary of
Labor for Occupational Safety and
Health should accept or deny, in
whole or in part, a petition by the In-
diana AFL-CIO to withdraw approval
of the Indiana State Plan for the de-
velopment and enforcement of State
occupational safety and health stan-
dards. Several written requests have
been received for an additional com-
ment period. In response to these re-
quests, an additional period of 30 days
from publication of this notice is
deemed reasonable and adequate to
permit the submission of additional
comments.

DATES: Comments must be submitted
on or before March 2, 1978.

ADDRESS: Written comments and re-
quests for an informal hearing should
be submitted to the Director, Federal
Compliance and State Programs, Oc-
cupational Safety and Health Admin-
istration, 200 Constitution Avenue
NW., Washington, D.C. 20210.

FOR FURTHER INFORMATION
CONTACT:

John Domenic Smith, Project Offi-
cer, Office of State Programs, Occu-
pational Safety and Health Adminis-
tration, 200 Constitution Avenue
NW., Washington, D.C. 20210, 202-
653-5373.

PROPOSED RULES

Signed at Washington,
20th day of January, 1978.

EuLA BINGHAM,
Assistanl Secretary of Labor.

[FR Doc. 78-2393 Filed 1-30-78; 8:45 am]

D.C., this

[4510-26]
[29 CFR Part 1952]
SOUTH CAROLINA

Request for Comments

AGENCY: Occupational Safety and
Health Administration, U.S. Depart-
ment of Labor.

ACTION: Request for public com-
ment.

SUMMARY: This notice requests
public comment on whether the Assis-
tant Secretary of Labor for Occupa-
tional Safety and Health (hereinafter
called the Assistant Secretary) should
accept or deny, in whole or in part, a
petition by the Carolina Brown Lung
Association to withdraw approval of
the South Carolina State Plan for the
development and enforcement of State
occupational safety and health stan-
dards.

DATE: Comments and requests for
hearing should be submitted by March
2, 1978.

ADDRESS: Written comments and re-
quests for an informal hearing should
be submitted to the Director, Federal
Compliance and State Programs, Oc-
cupational Safety and Health Admin-
istration, Room N-3608, 200 Constitu-
tion Avenue NW., Washington, D.C.
20210.

FOR FURTHER
CONTACT:

Barbara Bryant, Project Officer,
Office of State Programs, Occupa-
tional Safety and Health Adminis-
tration, Room N-3608, 200 Constitu-
tion Avenue NW., Washington, D.C.
20210, 202-523-8031.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On October 12, 1977, the Assistant
Secretary received a petition from the
Carolina Brown Lung Association,
signed by Woodrow Clark, the Associ-
ation’s president. The petition re-
quests the Assistant Secretary, pursu-
ant to 29 CFR Part 1955, to withdraw
approval of the South Carolina State
Plan. The petition specifies several
reasons for withdrawal of approval,
and requests that the Assistant Secre-
tary hold a public hearing on the peti-
tion.

The South Carolina State plan was
approved under section 18(c) of the
Occupational Safety and Health Act
of 1970 (20 U.S.C, 651) (hereinafter
called the Act), as a developmental

INFORMATION

plan on November 30, 1972 (37 FR
25933), and was certified under 29
CFR 1902.34 to have complied with all
developmental steps on August 3, 1976
(41 FR 32424). 1t is described at 29
CFR Part 1952 Subpart C.

INFORMATION REQUESTED

The petition alleges four general
areas where the South Carolina Plan
is deficient.

(1) The petition alleges that no
cotton dust cases have been tried in
the State even though there have
been numerous citations, and that this
situation is caused in part by the
State's reluctance to expend funds for
expert witnesses. In addition, consider-
ing the large portion of South Carolin-
ians employed in the textile industry,
an insufficient number of inspections
have been conducted despite the fact
that the State has committed itself to
treating cotton dust as a high health
hazard. The petition also alleges that
cotton dust exposure has not been
considered a high hazard area and
that advance notice may have been im-
properly given to employers prior to
textile mill inspections.

(2) The petition alleges that other
enforcement deficiencies exist includ-
ing: missing violations during inspec-
tions, discussing apparent violations
with employers but not citing for
them, delaying inspections on health
referrals for over two months and not
giving higher hazard referrals greater
priority, failing to properly classify
violations as serious, and devoting a
disproportionately large amount of re-
sources into inspecting low hazard
areas. :

(3) The petition alleges that defi-
ciencies exist in the State's Review
and Appeal System. These include &
tendency for hearing examiners f0
reduce penalties in most contested
cases, the tendency for the State to
substantially reduce penalties as a
result of informal conferences, the ex-
cessive length of time for the comple:
tion of the formal review process, and
the failure of the State to follow its
procedures for petitions for modifica:
tion of abatement periods. -

(4) The petition alleges that insuffi-
cient resources are allocated to em-
ployee education programs, with eight
times more time spent on employer
education, and that the employee
training taking place is only in low prk
ority industries.

Comment is requested on any or all
of the above four areas, both as to the
validity of the allegations, and wheth
er, if true, the allegations are cause for
withdrawal under section 18 of the Act
as set out in 29 CFR 1955.3(a)(3).

AVAILABILITY OF THE PETITION AND
PUBLIC SUBMISSIONS FOR INSPECTION
AND COPYING

A copy of the petition and all public
comments and reguests may be i

FEDERAL REGISTER, VOL. 43, NO, 21—TUESDAY, JANUARY 31, 1978




spected and copied during normal
business hours at the Office of the Di-
rector, Federal Compliance and State
Programs, Occupational Safety and
Health Administration, Room N-3608,
200 Constitution Avenue NW., Wash-
ington, D.C. 20210; at the Office of the
Regional Administrator, Occupational
Safety and Health Administration,
Suite 587, 1375 Peachtree Street NE.,
Atlanta, Ga. 30309; and at the Office
of the Area Director, Occupational
Safety and Health Administration.
2711 Middleburg Drive, Suite 102, Kit-
trell Center, Columbia, S.C. 28205.

If it is determined that substantial
objections which warrent public dis-
cussion have been filed, an informal
hearing on the petition may be held.
All relevant comments, arguments and
requests submitted in accordance with
this notice will be considered and a de-
cision to grant or deny the petition
will thereafter be issued.

Signed at Washington, D.C., this
20th day of January 1978.

EvuLA BINGHAM,
Assistant Secretary of Labor.

[FR Doc. 78-2396 Filed 1-30-78; 8:45 am]

[6560-01]

ENVIRONMENTAL PROTECTION
AGENCY

[40 CFR Part 52]
[FRL 849-8]

APPROVAL AND PROMULGATION OF
IMPLEMENTATION PLANS

San Diego County Air Pollution Control Dis-

frict's Rules and Kegulations in the State of
California

AGENCY: Environmental Protection
Agency.

&(é‘I‘ION: Notice of proposed rulemak-

SUMMARY: Revisions to the San
Diego County Air Pollution Control
District's (APCD) rules and regula-
tions have been submitted to the Envi-
ll;onment.al Protection Agency (EPA)
¥ the California Air Resources Board
for the pu of revising the Califor-
'?'l}? State Implementation Plan (SIP).
& e intended effect of these revisions
to update the rules and regulations
and to correct deficiencies in the SIP.
h € EPA invites public comments on
sisese rules, especially as to their con-
tency with the Clean Air Act.

DATE: Comments m
ay be submitted
Up to March 2, 1978.

QI?DRESSES: Comments may be sent
& Regional Administrator, Attn.: Air
Proﬂﬂzardous Materials Division, Air
o grams Branch, California SIP Sec-

N (A-4), Environmental Protection
8 ency, Region IX, 215 Fremont

reet, San Francisco, Calif. 94105.

PROPOSED RULES

Copies of the proposed revisions are
available for public inspection during
normal business hours at the EPA
Region IX Office at the above address
and at the following locations:

San Diego” County Air Pollution Control
District, 9150 Chesapeake Drive, San
Diego, Calif. 92123.

California Air Resources Board, 1709—11th
Street, Sacramento, Calif. 95814,

Public Information Reference Unit, EPA Li-
brary—Room 2922, 401 M Street SW.,
Washington, D.C. 20460.

FOR FURTHER INFORMATION
CONTACT:

David R. Souten, Chief, California
SIP Section, EPA Region IX, 415-
556-7288.

SUPPLEMENTARY INFORMATION:
The California Air Resources Board
submitted the following rules and reg-
ulations on October 13, 1977:

REGULATION I—GENERAL PROVISIONS

Rule 2—Definitions.
Rule 3—Standard conditions.

REGULATION II—PERMITS

Rule 19.2—Continuous emission monitor-
ing requirements.

REGULATION III—-FEES

Rule 40—Permit fees.
Rule 42—Hearing board fees.

REGULATION IV—PROHIBITIONS

Rule 50—Visible emissions.

Rule 52—Particulate matter.

Rule 53—Specific contaminants.

Rule 54—Dust and fumes.

Rule 55—Exceptions.

Rule 61—Storage of volatlle organic com-
pounds.

Rule 61.0—Definitions.

Rule 61.1—Receiving and storing volatile
organic compounds at bulk plants and bulk
terminals.

Rule 61.2—Transfer of volatile organic
compounds into mobile transport tanks.

Rule 61.3—Transfer of volatile organic
compounds into stationary storage tanks.

Rule 61.4—Transfer of volatile organic
compounds into vehicular fuel tanks.

Rule 61.5—Visible emission standards for
vapor control systems,

Rule 62—Sulfur content of fuels.

Rule 63—Volatile organic compound load-
ing facilities.

Rule 64—Reduction of animal matter.

Rule 65—Volatile organic compound water
separators.

Rule 66—Organic solvents.

Rule 68—Fuel burning equipment—oxides
of nitrogen.

Rule 71—Abrasive blasting.

REGULATION V—PROCEDURE BEFORE THE
¥ HEARING BOARD

Rule 76—Filing petitions.

Rule 7T7—Contents of petitions.
Rule 85—Notice of hearing.

Rule 95—Requirement for hearing.
Rule 96—Compliance schedules.

REGULATION VI—ORCHARD OR CITRUS GROVE
HEATERS

Rule 101—Definitions.
Rule 102—Open fires, western section.
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Rule 103—Open fires, eastern section.

Rule 104—Further exceptions.

Rule 109—Temporary suspension of per-
mits.

Rule 113—Plan for open burning control
in San Diego County.

RecuraTION IX—PUBLIC RECORDS
Rule 177—Inspection of public records,

In addition, regulations were submit-
ted concerning new source review and
emergency episodes. These regulations
will be considered in separate FEDERAL
REGISTER actions.

The State also submitted regulations
concerning New Source Performance
Standards (NSPS) on October 13,
1977, and also on November 4, 1977.
Regulations concerning National
Emission Standards for Hazardous Air
Pollutants (NESHAPS) were submit-
ted on November 4, 1977. These NSPS
and NESHAPS regulations implement
Sections 111 and 112 of the Clean Air
Act, and are not appropriate for inclu-
sion in a State Implementation Plan
under Section 110 of the Act. There-
fore, these regulations will be neither
approved nor disapproved by EPA as
part of an applicable implementation
plan. They will, however, be reviewed
in determining whether to delegate
authority to implement and enforce
the NSPS and NESHAPS regulations
in the APCD under the appropriate
provisions of sections 111 and 112. An-
nouncement of such delegation will
appear in a separate FEDERAL REGISTER
notice.

Pursuant to section 110 of the Clean
Air Act as amended, and 40 CFR Part
51, the Administrator is required to
approve or disapprove the regulations
submitted as revisions to the SIP. The
Regional Administrator hereby issues
this notice setting forth these revi-
sions including rule deletions caused
thereby, as proposed rulemaking and
advises the public that interested per-
sons may participate by submitting
written comments to the Region IX
Office. Comments received by March
2, 1978, will be considered. Comments
received will be available for public in-
spection at the EPA Region IX Office
and the EPA Public Information Ref-
erence Unit.

(Secs. 110 and 301(a) of the Clean Air Act,
as amended (42 U.S.C. §§ 7410 and 7601(a)).)

Dated: January 6, 1978.

PauL DEFALCO,
Regional Administrator.

[FR Doc. 78-2698 Filed 1-30-78; 8:45 am]

[6560-01]
(40 CFR Part 730]
TSCA INTERAGENCY TESTING COMMITTEE

Proposed Rule for Health and Safety Study Re-
porting; Submittal of Studies of Substances
Recommended for Priority Consideration

AGENCY: Environmental Protection
Agency.
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ACTION: Proposed rule; notice of op-
portunity for comment.

SUMMARY: Section 4 of the Toxic
Substances Control Act (TSCA) autho-
rizes the Environmental Protection
Agency (EPA) to issue testing rules for
chemical substances. On October 5,
1977, the Interagency Testing Com-
mittee (ITC), established under sec-
tion 4(e) of TSCA, recommended four
substances and six categories of sub-
stances for priority consideration in
the issuance of such rules: alkyl epox-
ides, alkyl phthalates, chlorinated
benzenes, chlorinated paraffins, chlor-
omethane, cresols, hexachloro-1,3-bu-
tadiene, nitrobenzene, toluene, and xy-
lenes. (See 42 FR 55026, October 12,
1877.) This rule, proposed pursuant to
TSCA section 8(d), would require man-
ufacturers, processors, and distribu-
tors in commerce to submit health and
safety studies relating to the sub-
stances and areas of study recom-
mended by the ITC. The Administra-
tor will use these studies to assess the
need for and character of testing rules
to be promulgated under section 4(a)—
or, where indicated, the need for and
character of control regulations under
section 6.

In addition, the provisions of this
proposed rule will probably be used
for subsequent ITC recommendations
and for other chemicals of interest to
the Agency.

DATES: Comments on this proposed
rule must be received on or before
April 3, 1978.

ADDRESS: Comments should be ad-
dressed to: Environmental Protection
Agency, Office of Toxic Substances
(WH-557), Federal Register Section,
401 M Street SW., Washington, D.C,
20460, Attn.: Ms. Joan Urquhart. All
comments should be filed in triplicate
and bear the notation 084001. All writ-
ten comments filed pursuant to this
notice will be available for public in-
spection at that office from 8:30 a.m.
to 4:00 p.m., Monday through Friday.

FOR FURTHER INFORMATION
CONTACT:

Georjean Adams, Coordination and
Procedures Group, Office of Toxic
Substances, Environmental Protec-
tion Agency, 401 M Street SW.,
Waghmmom D.C. 20460 202-426-
4790.

SUPPLEMENTAL INFORMATION:
The purpose of this proposed rule is to
acquire existing health and safety
studies on the six areas of study in the
list of four substances and six catego-
ries of substances recommended for
priority consideration for the issuance
of testing rules by the TSCA section
4(e) Interagency Testing Committee
on October 5, 1977. (See 42 FR 55026,
October 12, 1977.)

Subsection 4(a) of the Toxic Sub-
stances Control Act (90 Stat. 2003, 15
U.S.C. 2601, et seq.) authorizes the Ad-

PROPOSED RULES

ministrator, if he makes certain find-
ings, to promulgate rules requiring
testing to be conducted on a chemical
substance or mixture. Such festing
would develop data with respect to the
health and environmental effects for
which there are insufficient data and
experience and which are relevant to a
determination that the substance or
mixture presents an unreasonable risk
of injury to health or the environ-
ment. Subsection 4(e) established an
Interagency Testing Committee to rec-
ommend chemicals for priority consid-
eration for such testing rules. The Ad-
ministrator must either initiate sub-
section 4(a) rulemaking proceedings in
accordance with ITC recommenda-
tions within 1 year of receipt or pub-
lish his reasons for not doing so. The
first ITC recommendations were pre-
sented to EPA on October 5, 1977. In
order to ascertain whether, and if so
what, testing rules are necessary EPA
will be collecting information via lit-
erature searches, from other Federal
agencies, and through its own re-
search. Another important source of
such information is the health and
safety studies conducted by or for in-
dustry. EPA intends to obtain these
studies under the authority of subsec-
tion 8(d).

Section 8(d) authorizes EPA to re-
quire any person who manufactures,
processes, or distributes in commerce
any chemical to submit lists and copies
of health and safety studies with re-
spect to that chemical. Such studies
may include those conducted or initi-
ated by or for, known to, or reasonably
ascerfainable by such person. This
proposed rule, however, would apply
to only (1) studies conducted or initiat-
ed by or for manufacturers, proces-
sors, and distributors of the chemical
substances designated by the ITC, and
(2) any other pertinent studies of
those chemicals contained or refer-
enced in such persons’ files.

Under §730.5 of the proposed rule,
manufacturers, processors, and distrib-
utors would be reqguired to submit lists
of all relevant studies within 60 days
of the effective date of the rule. In ad-
dition, the rule would require such
persons to submit copies of listed un-
published studies in their possession.
If listed studies are not in the posses-
sion of those who submit lists, section
8(d) authorizes EPA to require any
person possessing such study to
submit it to the Agency. If a listed
study is not otherwise available, the
Agency may exercise this authority.
Thus universities, independent labora-
tories, private and public organiza-
tions, and individuals who have posses-
sion of listed studies may be required
to submit them. In such event, EPA
will follow the procedures in §730.8
for contacting such persons and re-
quiring the submittals.

For the purposes of this rule, EPA is
requiring the submission of lists of

health and safety studies only from
juridical persons; i.e., ‘“‘persons” estab-
lished by law such as companies, 25s0-
ciations and other entities that manu-
facture, process, or distribute chemi-
cals. If a juridical person violates a
provision of this rule, its employees
may be held liable to the extent they
are responsible for causing such viola-
tion. Persons who “manufacture or
process for commercial purposes” in-
clude those who use a chemical for
product research and development, for
test marketing purposes, or solely for
their own use. In addition, TSCA de-
fines an importer as a manufacturer,
Therefore, companies that import a
chemical substance or mixture in bulk
form, including in cans, bottles, drums,
barrels, packages, tanks, bags and
other containers, are also subject to
this rule.

The health and safety studies sub-
jeet to this reporting requirement are
those relating to the six areas recom-
mended by the ITC: carcinogenicity,
mutagenicity, teratogenicity, other
chronic effects, environmental effects,
and epidemiological studies. These cai-
egories are to be interpreted broadly
to include all relevant studies on each
chemical substance or any mixture
containing that substance. For exam-
ple, “other chronic effects” refers to
all studies of repeated dose application
over time, including sub-chronic ef-
fects; “environmental effects” includes
both chemical fate and persistence, as
well as ecological effects on plants and
animals; and “epidemiology studies
include those for animals (epizootio-
logy) as well as humans.

EPA encourages all persons to
submit any information which could
assist in the development of testing
rules for these chemicals, including
any planned or initiated studies. This
will be helpful not only in deciding if
testing is necessary, but also in deter-
mining the kind of testing to be done.

This proposed rule will probably
serve as the model for obtaining
health and safety studies on subsé
quent ITC recommendations and may
also be used for other specific chem!-
cals of interest to the Agency. There:
fore, EPA encourages all interested
parties to comment on the general
provisions of the rule described below.

The Administrator proposes 0
amend 40 CFR Chapter 1, Subchapter
R, by adding a new Part 730. This Part
would require manufacturers, proces:
sors, and distributors of the sub-
stances recommended by the ITC t0
submit (1) lists of pertinent health
and safety studies contained or refer
enced in company files and (2) copies
of those studies which are in the pos-
session of the company. However, EP
would not require submission of (1)
lists or copies of those studies which
are indexed in designated data systems
or (2) copies of published studies Of
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studies which have been submitted to
any Federal agency without a claim of
confidentiality. Any person possessing
a study which has been listed by, but
is not in the possession of, a manufac-
turer, processor, or distributor may be
required by EPA to submit a copy. All
persons submitting studies may claim
confidentiality; however, TSCA sec-
tion 14(b) only provides confidential-
ity for that portion of health and
safety study data that discloses pro-
cesses or, in the case of mixtures, per-
cent composition.

Note.—EPA has determined that this doc-
ument does not contain a major proposal re-
quiring preparation of an Economic Impact
Anglysis Statement under Executive Order
No. 11849 and OMB Circular A-107.

Dated: January 20, 1978.

Dovucras M. COSTLE,
Administrator.
40 CFR 730 is added as follows:

PARY 730—HEALTH AND SAFETY STUDY
REPORTING

Sec,

730.1 Definitions.

730.2 Scope and compliance.

730.3 Persons who must report.

730.4 Substances and effects to which this
part applies.

730.5 Listing and submission requirements.

730.6 * Schedule for subinission of studies.

730.7 Confidentiality claims. a

730}8 Persons in possession of listed stud-
s,

AutHORITY: Subsec. B8(d), Toxic Sub-
stances Control Act (90 Stat. 2003, 15 U.S.C.
2801 et seq.)

§730.1 Definitions.

The definitions as set forth in the
Toxic Substances Control Act Section
3 apply for this part. In addition, the
following definitions are provided for
the purposes of this part:

(a) “Manufacture or process” means
to manufacture or process for com-
mercial purposes, which includes (1)
for distribution in commerce, includ-
Ing for test marketing purposes; (2) for
Use as a catalyst or intermediate; (3)
for the exclusive use by. the manufac-
turer or processor: or (4) for product
research or developmernit.

(b) “Person” means any natural or
Juridical person. A ‘‘juridical person”
:I}CIudes_ any firm, company, corpora-
10n, joint-venture, partnership, sole
g:gprietorship. association, or any
lii er busiqe§s entity. any State or po-

ical subdivision thereof. any munici-
galllY. any interstate body, and any
uepartment. agency, or instrumental-

¥y of .'l.he Federal Government.
fo(C) Study". means any report of a
‘mnnal investigation which utilizes de-
ed methodologies and yields pre-
und ary or final results. and includes

‘ d‘)’r lying data and information.

Sl Substance” means a chemical
tance or mixture as defined above,
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§730.2 Scope and compliance.

(a) This part implements subsection
8(d) of the Toxic Substances Control
Act (TSCA) to obtain health and
safety studies associated with the four
substances and six categories of sub-
stances and areas of study recom-
mended by the Interagency Testing
Committee on October 5, 1977, for pri-
ority consideration for testing rules
under subsection 4(e) of TSCA (42 FR
55026, October 12, 1977).

(b) Section 15(3) of TSCA makes it
unlawful for any person to fail or
refuse timely to submit information
required under this part. Section 16
provides that a violation of section 15
renders a person liable to the United
States for a civil penalty and possible
criminal prosecution. Under section
17, the Government may seek judicial
relief to compel submittal of section
8(d) information and to otherwise re-
strain any violation of this part.

§730.3 Persons who must report.

(a) Persons subject to this part are
all juridical persons who have manu-
factured, processed or distributed in
commerce, or have proposed to manu-
facture, process or distribute in com-
merce since January 1, 1977, one or
more of the substances or categories
of substances listed in § 730.4; this in-
cludes persons who manufacture, pro-
cess, or distribute these chemicals on a
seasonal or batch basis, as well as
those who hold themselves out as
being manufacturers, processors, or
distributors.

(b) All persons, as defined in
§730.1(b), are subject to the require-
ments of § 730.8.

§730.4 Substances and effects to which
this part applies.

EPA requires submission of health
and safety studies relating to those
areas listed under each respective sub-
stance or category of substances listed
below:

(a) Alkyl Epoxides—including all
noncyclic aliphatic hydrocarbons with
one or more epoxy functional groups:

(1) Carcinogenicity.

(2) Mutagenicity.

(3) Teratogenicity.

(4) Other chronic effects.

(5) Environmental effects,

(6) Epidemiological studies.

(b) Alkyl Phthalates—all alkyl esters
of 1,2-benzene dicarboxylic acid (orth-
ophthalic acid):

(1) Environmental effects.

(¢) Chlorinated Benzenes—mono-
chlorobenzene (CAS No. 108-90-7),
ortho-, meta- and para-dichloroben-
zene (CAS No. 95-50-1, 541-73-1, and
106-46-7):

(1) Carcinogenicity.

(2) Mutagenicity.

(3) Teratogenicity.

(4) Other chronic effects.

(5) Environmental effects.
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(6) Epidemiological studies.

(d) Chlorinated Paraffins—chlorin-
ated paraffin oils and chlorinated par-
affin waxes, including those with chlo-
rine content of 35 percent through 64
percent by weight:

(1) Carcinogenicity.

(2) Mutagenicity.

(3) Teratogenicity.

(4) Other chronic effects.

(5) Environmental effects.

(e) Chloromethane—(CAS No. 74-87-
3)

(1) Carcinogenicity.

(2) Mutagenicity.

(3) Teratogenicity.

(4) Other chronic effects.

(f) Cresols—ortho-, meta- and para-
cresol (CAS Nos. 95-48-7, 108-39-4,
and 106-44-5):

(1) Carcinogenicity.

(2) Mutagenicity.

(3) Teratogenicity.

(4) Other chronic effects.

(5) Environmental effects.

(g) Hexachloro-1,3-butadiene—(CAS
No. 87-68-3):

(1) Environmental effects.

(h) Nitrobenzene—(CAS No. 98-95-
3)

(1) Carcinogenicity.

(2) Mutagenicity.

(3) Environmental effects.

(i) Toluene—(CAS No. 108-88-3):

(1) Carcinogenicity.

(2) Teratogenicity.

(3) Other chronic effects.

(4) Epidemiological studies.

(j) Xylenes—ortho-, meta- and para-
xylene (CAS No. 95-47-6, 108-38-3,
and 106-42-3):

(1) Mutagenicity.

(2) Teratogenicity.

§730.5 Listing and submission require-
ments,

(a) Except as provided in subpara-
graph (b), persons subject to this part
shall submit to the address in para-
graph (d):

(1) Lists of health and safety studies
relating to the substances and areas
set forth in §730.4 conducted or initi-
ated by or for, or contained or refer-
enced in letters or memoranda in the
files of such persons, and

(2) Completes copies of any such
health and safety studies for which
either preliminary or final results
have been reported and that are in the
possession of such persons.

(b) Persons subject to this part may,
but are not required to, submit:

(1) Copies of studies which have
been either

(i) Published in the scientific litera-
ture, or

(ii) Submitted to any Federal agency
with no claims of confidentiality; or

(2) Either lists or copies of any stud-
ies which, on the effective date of this
rule, appear in the following:

(i) Agricola,

(ii) Biological Abstracts,
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(iii) Chemical Abstracts,

(iv) Commonwealth Agricultural
Bureau Abstracts,

(v) Defense Documentation Center,

(vi) Dissertation Abstracts,

(vii) Environmental Periodicals
Bibliography,

(viii) Index Medicus,

(ix) National Technical Informa-
tion Service, or

(x) Pollution Abstracts.

(c) The lists of health and safety
studies shall be grouped by chemical
and alphabetized by author and shall
include:

(1) The title of each study for which
a copy is submitted pursuant to
§730.5(a)(2).

(2) The literature citation (including
the following sequence of information,
as appropriate: author, title, unabbre-
viated name of the periodical, date of
publication, volume number, pages oc-
cupied by the article, series, edition,
city of publication, and publisher’s
name) for published studies, except as
exempted in_paragraph (b)2), of this
section,

(3) The title, date, agency name, and
any other appropriate identification
for studies submitted to any Federal
agency, and

(4) The title, source and identity of
any person known to have possession
of unpublished studies that are refer-
enced but not contained in the files of
the person submitting the list.

(d) Lists and copies of health and
safety studies should be submitted to:
Office of Toxic Substances (TS-788),
Chemical Information Division, 401 M
Street SW., Washington, D.C. 20460.

§730.6 Schedule for submission of studies.

(a) Submissions under this part shall
be received by EPA on or before 60
days after the effective date of this
rule.

(b) Studies subject to this part
which yield preliminary or final re-
sults after the effective date of this
part shall be submitted to EPA within
30 days of their availability until
either (1) rules under section 4(a) of
TSCA have been promulgated for the
substance, or (2) the Administrator
has published in the FEDERAL REGISTER
his reason for not initiating section
4(a) rulemaking for that substance.

§ 730.7 Confidentiality claims.

(a) Respondents may assert a busi-
ness confidentiality claim covering all
or part of the health and safety stud-
ies submitted under this part. Any in-
formation covered by a claim will be
disclosed by EPA only to the extent,
and by means of the procedures, set
forth in part 2 of this Title (41 FR
36902, September 1, 1976).

(b) If no claim accompanies the
health and safety studies at the time
they are submitted to EPA the studies
will be placed in an open file available
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to the public without further notice to
the respondent.

(c) (1) Section 14(b) of the Toxic
Substances Control Act states that
EPA may not withhold from disclo-
sure, on the grounds that they are
confidential, health and safety studies,
except to the extent that disclosure of
data from such studies would disclose

(i) Processes used in the manufactur-
ing or processing of a chemical sub-
stance or mixture, or

(ii) The portion of a mixture com-
prised by any of the chemical sub-
stances in the mixture,

(2) EPA will deny any claims of con-
fidentiality for data from health and
safety studies that exceed the limits
stated in (e)(1) (1) and ().

(d) To assert a claim of confidential-
ity for data contained in a health and
safety study, the respondent must
submit two copies of the study.

(1) One copy of the study must be
complete. In that copy the respondent
must indicate what data, if any, are
claimed as confidential as specifically
as possible by marking the informa-
tion on each page with a label such as
“confidential,” “proprietary,” or
“trade secret.”

(2) If some data in the health and
safety study are claimed as confiden-
tial, the respondent must submit a
second copy. The second copy must be

complete except that all information

claimed as confidential in the first
copy must be deleted.

(3) The first copy of the health and
safety study will be for internal use by
EPA. The second copy will be placed
in an open file to be available to the
public.

(4) Failure to furnish a second copy
of the health and safety study when

“information is claimed as confidential

in the first copy will be considered a
waiver of the claim of confidentiality,
and EPA will place the first copy in
the public file without further notice
to the respondent.

§730.8 Persons in possession of listed
studies.

(a) Any person who possesses an un-
published study that is listed by, but
not in the possession of a person sub-
mitting a list according to the require-
ments of §730.5, above, must, if re-
quested by the Administrator or his
designee, submit a copy to EPA.

(b) In requiring any person to
submit a copy of a study under (a),
EPA shall notify the person in writing
of the requirement.

(1) Such written notification shall
include:

(1) A copy of this part;

(ii) A description of the requested
study;

(ili) The name, address, and tele-
phone number of the person to whom
the study should be submitted; and

(iv) The date by which the study
should be submitted, which date shall

be no sooner than 30 days after the
person’s receipt of the notification.

(2) The written notification shall be
mailed by certified mail.

[FR Doc. 78-2699 Filed 1-30-78; 8:45 am)

[6712-01]

FEDERAL COMMUNICATIONS
COMMISSION

[47 CFR Part 73]
[BC Docket No. 78-25; RM-2920]

FM BROADCAST STATION IN LEWISTON,
IDAHO

Proposed Changes in the Table of Assignments

AGENCY: Federal Communications
Commission.

ACTION: Notice of Proposed Rule
making and Order To Show Cause.

SUMMARY: Action taken herein pro-
poses the assignment of a Class C FM
channel to Lewiston, Idaho, in re-
sponse to a request by KRLC, Inc. In
addition, another Class C channel is
being proposed to the same commod:
ity as a substitute for the presently as-
signed Class A FM channel. An Order
to Show Cause is directed to the Class
A licensee to show why its license
should not be modified to operate on
this Class C channel. Making both as-
signments would bring a second FM
service to a substantial area and avoid
the intermixture of classes of channels
in Lewiston.

DATES: Comments must be filed on
or before March 27, 1978, and reply
comments on or before April 17, 1978.

ADDRESSES: Federal Communica-
tions Commission, Washington, D.C.
20554.

FOR FURTHER INFORMATION
CONTACT:

Mildred B. Nesterak, Broadcast
Bureau, 202-632-7792.

SUPPLEMENTARY INFORMATION:

PROPOSED RULEMAKING AND ORDER TO
Saow CAUSE

Adopted: January 23, 1978.
Released: January 30, 1978.

In the matter of Amendment of
§73.202(b), Table of Assignments,
Broadcast Stations. (Lewiston, Idaho),
BC Docket No. 78-25, RM-2920.

1. Petitioner, Proposal and CO’";
ments. (a) Petition for rulemaking
filed June 22, 1977, by KRLC, Inc
(“petitioner™), licensee of full-time AM
Station KRLC, Lewiston, Idaho, pf‘*l
posing the assignment of FM Channé
295 to Lewiston, Idaho. od

(b) The channel may be assignl
without affecting any of the existing

3 Public Notice of the petition was given 00
July 18, 1977 (Report No. 1064).

FEDERAL REGISTER, VOL. 43, NO. 21—TUESDAY, JANUARY 31, 1978




FM assignments in the Table. No re-
sponses were made to the proposal.

(c) Petitioner states that it will
apply for the channel, if assigned,

2. Community Data—(a) Localion.
Lewiston is located 432 kilometers (270
miles) east of Portland, Oreg., and 136
kilometers (85 miles) south of Spo-
kane, Wash.

(b) Population. Lewiston—28,068;
Nez Perce County—30,376.2

(c) Present Aural Services. Lewiston
presently receives local service from
full-time AM Stations KOZE and
KRLC, and Station KOZE-FM (Chan-
nel 2444). It also receives service from
daytime-only AM Station KCLK and
Station KCLK-FM at Clarkston,
Wash,, 2 miles from Lewiston. (Chan-
nel 231 is assigned to Lewiston, but is

used by Station KCLEK-FM at Clark-
ston.)

(d) Economic Considerations. Peti-
tioner states that, according to the
City of Lewiston Planning Depart-
ment, Lewiston's population will in-
crease to 37,020 by 1980. It points out
that the area produces wheat, peas,
and lentils in addition to having the
largest cattle sales yard in the Pacific
Northwest. It appears that the lumber
industry plays a major role in the area
économy employing persons working
in lumber, plywood, logs and wood
chips for export, and paper board for
packing. Petitioner notes that the area
hasl six banks with ten branches, four
Savings and loan associations with five
branphes and several credit unions, in-
ctluding one of the largest in the
horthwest. In support of its proposal,
Petitioner has also furnished informa-
ton with respect to education,
churches, medieal facilities and trans-
Portation,

3. Preclusion Studies. Petitioner’s
engineering study indicates that forty-
SIX communities of population greater
than 1,000 would be precluded on one
Or more channels as a result of the as-
Signment of Channel 295 to Lewiston,

‘enty-six* of the precluded commu-
nitles have no FM assignments. Of
these twenty-six, four (McCall and St.
Maries, Ida.: Polson, Mont.; and John
Day, Ore.) have AM stations. Petition-
ér should indicate in its comments
Whether alternate channels are avail-
able for assignment to the communi-

Ues in the precluded area listed in
footnote 3.

——

'Pc'gulation figures are taken from the

10 U.S. Census,
(1 gozho: Pierce (pop. 1,218), Kaniah
M'uu”' McCall (1,758), Osburn (2,248),
a 8.1(1‘? (1,279), Pruitland (1,576), Kellogg
¢ ,,-57“. Dalton Gardens (1,559), St. Maries
‘;/‘a:h“ Hayden (1,285), Post Falls (2,371}
@ ,’E-Smxton: Pomeroy (1,823), Cheney
ll'fus".g)' Medical Lake (3,529), Ritzville
Montas _8¥enport (1,363), Millwood (1,770);
Pol:ana. Plains (1,046), Ronan (1,347),

S0n (2,464), Philipsburg (1,128); Oregon:
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4. Roanoke Rapids-Anamosa Study.
Petitioner’s Roanoke Rapids-Anamosa
showing assumes a service contour
based on terrain considerations. It
states that second FM service would
be provided to 12,600 persons in an
8,400 square kilometer (3,200 square
miles) area. No first FM service would
be provided. Petitioner also submits a
map showing the extent of existing
AM service which appears to cover
only a small part of the predicted
second FM service area. This would in-
dicate that the area where there
would be a second service is roughly
equivalent to where it would represent
a nighttime aural service. Since popu-
lations is not evenly distributed
through the projected service area,
the petitioner should provide figures
for the area and population of second
nighttime aural service.

5. Comments. Because of the rela-
tively small size of this community, it
would not normally warrant three as-
signments under our population crite-
ria. However, exceptions have been
made when the assignment would
result in a large first or second FM
service. Petitioner shows that a second
FM service would be provided to
12,600 persons in an 8,400 square kilo-
meter (3,200 square miles) area. In ad-
dition, the fact is that this would bring
only the second FM station to Lewis-
ton, as one of its channels is used else-
where. With this in mind we think
consideration of the proposal is war-
ranted.

6. Although the classes of channels
listed at Lewiston are intermixed,
there is no need for this situation to
remain. The situation is similar to one
dealt with in a recent Commission
Report and Order invelving Mitchell,
S.D.¢ In that case there was an exist-
ing Class A operation and a Class C
proposal. The Commission decided to
remove the Class A assignment and to
assign two Class C channels even
though the Class A license holder ob-
jected. The object of the Order was to
avoid intermixture of the classes of as-
signments and to provide service to an
area receiving relatively little service.
In the present case, no oppositions
were received from Station KOZE-FM
(the current licensee of the Class A
channel in Lewiston). However, in
order to ascertain whether the exist-
ing licensee is agreeable to the propos-
al to follow the Mitchell precedent
which involves assigning two Class C
channels, deleting the Class A chan-
nel, and modification of the license of
the Class A licensee to specify one of
the Class C channels, the Order To
Show Cause herein is adopted to de-
termine whether Station KOZE-FM

Elgin 41,375), Union (1,531), Vale (1,448),
Nyssa (2,620), John Day (1,566).

*62 F.C.C. 2d 70 (1976); see also Gillette,
Wyo., Docket No. 21119, 42 FR 47557 (1977).
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consents to or is opposed to the pro-
posed change of its channel assign-
ment. In so doing the Commission is
aware that no insubstantial expense of
converting from a Class to a Class C
operation would be involved. Thus, if
the licensee opposes such modifica-
tion, its views will be weigh heavily in
the Commission’s consideration. Its
general comments on the appropriate-
ness of the proposal are also invited.
In this regard we should point out
that it would be entitled to reimburse-
ment for the cost of changing chan-
nels but not for the improvement in
its facilities. If it desired, a delay in
the date of constructing such changed
facilities could be arranged as it was in
the Mitchell case.

7. In view of the above, the Commis-
sion proposes to amend the FM Table
of Assignments, §73.202(b) of the
Commission’s Rules, with regard to
the community below as follows:

City: Lewiston, Idaho.
Channel No.:
Present: 231, 244A.
Proposed: 231, 243, 295.

8. It is ordered, That pursuant to
Section 316¢(a) of the Communications
Act of 1934, as amended, the licensee
of Station EKOZE-FM, Lewiston,
Idaho, shall show cause why ifs license
should not be modified to specify oper-
ation on Channel 243 if the Commis-
sion determines that the public inter-
est would best be served by adopting
the proposed assignment.

9. Pursuant to Section 1.87 of the
Commission’s Rules and Regulations,
the licensee of Station KOZE-FM,
Lewiston, Idaho, may, not later than
March 27, 1978, request that a hearing
be held on the proposed modification,
Pursuant to Section 1.87(f), if the
right to request a hearing is waived,
KOZE-FM may, not later than March
27, 1978, file a written statement show-
ing with particularity why its license
should not be modified as proposed in
this Order to Show Cause. In this case,
the Commission may call on KOZE-
FM to furnish additional information,
designate the matter for hearing, or
issue, without further proceeding, an
Order modifying the license as pro-
vided in the Order to Show Cause. If
the right to request a hearing is
waived and no written statement is
filed by the date referred to above,
KOZE-FM will be deemed to consent
to the modification as proposed in the
Order to Show Cause and a final
Order will be issued by the Commis-
sion, if the channel changes men-
tioned above are found to be in the
public interest.

10. The Commission’s authority to
institute rulemaking proceedings;
showings required; cut-off procedures;
and filing requirements are contained
below and are incorporated herein,

11. Interested parties may file com-
ments on or before March 27, 1978,
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and reply comments on or before April
17, 1978.

12. It is further ordered, That the
Secretary of the Commission shall
send a copy of this Order by certified
mail, return receipt requested, to 4-K
Radio Inc., Box 936, Lewiston, Idaho
83501, licensee of Station KOZE-FM,
the party to whom the Order to Show
Cause is directed.

For the Federal Communications
Commission.

WavrLAce E. JOENSON,
Chief, Broadcast Bureau.

APPENDIX

1. Pursuant to authority found In Sections
4¢i), 5(d)1), 303 (g) and (r), and 307(b) of
the Communications Act of 1934, as amend-
ed, and §0.281(b)X6) of the Commission’s
rules, it is proposed to amend the M Table
of Assignments, §73.202(b) of the Commis-

° sion’s rules and regulations, as set forth in

the Notice of Proposed Rule Making to
which this Appendix is attached.

2. Showings required. Comments are invit-
ed on the proposal(s) discussed in the Notice
of Proposed Rule Making to which this Ap-
pendix is attached. Proponent(s) will be ex-
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pected to answer whatever questions are
presented in initial comments. The propo-
nent of a proposed assignment is also ex-
pected to file comments even if it only re-
submits or incorporates by reference its
former pleadings. It should alsp restate its
present intention to apply for the channel if
it is assigned, and, if authorized, to build the
station promptly. Failure to file may lead to
denial of the request.

3. Cut-off procedures. The following proce-
dures will govern the consideration of fil-
ings in this proceeding.

(a) Counterproposals advanced in this pro-
ceeding itself will be considered, if advanced
in initial comments, so that parties may
comment on them in reply comments. They
will not be considered if advanced in reply
comments. (See §1.420(d) of Commissiocn
rules.)

(b) With respect to petitions for rule
making which conflict with the proposal(s)
in this notice, they will be considered as
‘comments in the proceeding, and Public
Notice to this effect will be given as long as
they are filed before the date for filing ini-
tial comments herein. If they are filed later
than that, they will not be considered in
connection with the decision In this docket.

4. Comments and reply comments; service,
Pursuant to applicable procedures set out in
§§ 1.415 and 1.420 of the Commission's rules

and regulations, interested parties may file
comments and reply comments on or before
the dates set forth in the Notice of Pro-
posed Rule Making to which this Appendix
is attached. All submissions by parties to
this proceeding or persons acting on behalf
of such parties must be made in written
comments, reply comments, or other appro-
priate pieadings. Comments shall be served
on the petitioner by the person filing the
comments. Reply comments shall be served
on the person(s) who filed comments to
which the reply is directed. Such comments
and reply comments shall be accompanied
by a certificate of service. (See §1.420 (a),
(b). and (¢) of the Commission rules.)

5. Number of copies. In accordance with
the provisions of Section 1.420 of the Com-
mission’s rules and regulations, an original
and four copies of all comments, reply com-
ments, pleadings, briefs, or other documents
shall be furnished the Commission.

- 6. Public inspection of filings. All filings
made in this proceeding will be available for
examination by interested parties during
regular business hours in the Commission’s
Public Reference Room at its headquarters,
1918 M Street NW., Washington, D.C.

[FR Doc. 78-2632 Filed 1-30-78; 8:45 am]
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ppearing in this section.

[3410-05]
DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation
[Amdt. 21
SALES OF CERTAIN COMMODITIES

Monthly Soles List (Period June 1, 1977
Through May 31, 1978), Rice and Pecnuts

The CCC Monthly Sales List for the
period June 1, 1977, through May 31,
1978, published at 42 FR 40945 is
amended as follows:

1. Section 25 entitled Rice, Rough-
Unrestricted Use Sales (F.O.B. Ware-
house) is revised as follows:

The minimum price is the market
price bpt not less than the formula
price. Basis of sale is f.0.b. warehouse
as is, or at buyer’s option, basis out-
turn weights and grades. The formula
price is 155 percent of the 1977 loan
rate plus the applicable monthly
markup shown in this section.

MoNTHLY MARKUPS.—Dollars per

hundredweight
1077: K
December A5
1978;
January 25
February 35
March 45
April 55
May .65

2. Section 31 is added which reads as
fol!ows: Peanut Farmers Stock—Re-
Stricted Use Sales—Crushing or
Export—(Segregation 1 lots).

L. ‘The minimum price is the market
price but not less than the formula
brice which is 100 percent of the 1977
Crop price support value (prior to de-
ducupn for storage, handling and in-
Spection) for the applicable location
Y¥pe and quality, plus a markup. On
December 4, 1977, a markup will begin
to accumulate at the rate of $1 per net
ton per week (farmers stock basis);

2. Sales are made under announce-
ment PR~1. When stocks are available,
lot lists or invitations to bid will be
iSsued by peanut associations for sub-
mission of competitive bids each
M,Olflqay to the Producer Associations
Division.

3 Permissible uses of the peanuts,
Which are listed in more detail in an-
ggl{ncement PR-1, inciude the export

! shelled peanuts, of any type, which
gfi}de U.S. Splits or U.S. No. 1 or
r.&ter_ or “With Splits” grades as de-
Ined in Marketing Agreement for Pea-

nuts No. 148, and the remaining ker-
nels crushed domestically or exported
for crushing if fragmented in accor-
dance with PR-1.

(Sec. 4, 62 Stat. 1070, as amended (15 U.S.C.
T714b); sec. 407, 63 Stat. 1055, as amended (7
U.S.C. 1421

Effective date: November 30, 1977,
2:30 p.m. (e.s.t.).

Signed at Washington, D.C., on Jan-
uary 25, 1978.
Ray FITZGERALD,
Ezeculive Vice President,
Commodity Credit Corporation.

[FR Doc. 78-2579 Filed 1-30-78; 8:45 am]

[3410-02]
Federal Grain Inspection Service
GRAIN STANDARD

-Pennsylvania Grain Inspection Area

Statement of considerations. Pursu-
ant to sections T(e)(1) and TA(c)(1) of
the U.S. Grain Standards Act, as
amended October 21, 1976, and Sep-
tember 29, 1977 (7 U.S.C. 71 et seq.)
(Act), the Federal Grain Inspection
Service (FGIS) is required to provide
official inspection and weighing ser-
vices for all grains required or autho-
rized to be inspected and weighed by
the Act, at those export port locations
where a State is not delegated to per-
form these official services (7 U.S.C.
T9(e)(1) and 7 U.S.C. T9a(c)(1)).

Notice is hereby given that, on Janu-
ary 22, 1978, the FGIS will assume re-
sponsibility for providing official in-
spection and weighing services at
those export elevators located in the
area previously serviced by the Com-
merical Exchange of Philadelphia.
The export elevators involved are the
Girard Point Elevator, operated by the
Tidewater Grain Co., and the Port
Richmond Elevator Co., Inc., operated
by the Bunge Corp.

In addition to these export elevators,
FGIS will also be providing official
non-export inspection and weighing
services as requested from the area
previously serviced by the Commercial
Exchange of Philadelphia. These in-
spection and weighing services may be
obtained by contacting the FGIS field
office at 1002 U.S. Custom House, 2nd
and Chestnut Streets, Philadelphia,
Pa. 19106.

The official inspection agency desig-
nation of the Commercial Exchange of
Philadelphia is canceled effective at
the time of the FGIS takeover.

{(Sec. 8, Pub., L. 94-582, 90 Stat. 2870 (7
U.S.C. 79); sec. 9, Pub. L. 94-582, 80 Stat.
2875 (7 U.S.C. 79a); sec. 27, Pub. L. 94-582,
90 Stat. 2889 (7 U.S.C. 74 note).)

Effective date: This notice shall
become effective upon publication.
Done in Washington, D.C., on Janu-
ary 25, 1978.
D. R. GALLIART,
Acting Administrator.
[FR Doc. 78-2575 Filed 1-30-78; 8:45 am]

[3410-16]
Soil Conservation Service
BURNHAM CREEK WATERSHED, MINN.

Intent To Prepare an Environmental Impact
Statement

Pursuant to section 102(2)XC) of the
National Environmental Policy Act of
1969; the Council on Environmental
Quality Guidelines (40 CFR Part
1500); and the Soil Conservation Ser-
vice Guidelines (7 CFR Part 650); the
Soil Conservation Service, U.S. De-
partment of Agriculture, gives notice
that an environmental impact state-
ment is being prepared for the Burn-
ham Creek Watershed, Polk County,
Minn.

An assessment of this federally as-
sisted action indicates that the project
may cause significant local, regional,
or national impacts on the environ-
ment. As a result of these findings,
Mr. Harry M. Major, State Conserva-
tionist, has determined that the prep-
aration and review of an environmen-
tal impact statement is needed for this
project.,

The project concerns a plan for
flood prevention, erosion and sediment
control, drainage, recreation, fish and
wildlife, The planned works of im-
provement being investigated for pos-
sible inclusion in the plan include con-
servation land treatment, flood pre-
vention reservoirs, channel work and
fish and wildlife improvement.

A draft environmental impact state-
ment will be prepared and circulated
for review by agencies and the public.
The SCS invites participation of agen-
cies and individuals with expertise or
interest in the preparation of the
draft environmental impact statement.
The draft environmental impact state-
ment will be developed by Mr. Harry
M. Major, State Conservationist, Soil
Conservation Service, 200 Federal
Bullding and U.S. Courthouse, 316
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North Robert Street, St. Paul, Minn.
55101; CML 612-725-7675.

Dated: January 23, 1978.

(Catalog of Federal Domestic Assistance
Program No. 10.904, Watershed Protection
and Flood Prevention Program—Pub, L. 83~
566, 16 U.S.C. 1001-1008.)

JosepH W. HAas,
Assistant  Administrator for
Water Resources, Soil Conser-
vation Service, U.S. Depart-
ment of Agriculture.

[FR Doc. 78-2590 Filed 1-30-78; 8:45 am]

[3410-16]
TYLER WATERSHED, MINN.

intent To Prepare an Environmental impact
Statement

Pursuant to section 102(2XC) of the
National Environmental Policy Act of
1969; the Council on Environmental
Quality Guidelines (40 CFR Part
1500); and the Soil Conservation Ser-
vice Guidelines (7 CFR Part 650); the
Soil Conservation Service, U.S. De-
partment of Agriculture,-gives notice
that an environmental impact state-
ment is being prepared for the Tyler
Watershed, Lincoln, Lyon, and Pipes-
tone Counties, Minn.

An assessment of this federally as-
sisted action indicates that the project
may cause significant local, regional,
or national, impacts on the environ-
ment. As a result of these findings,
Mr. Harry M. Major, State Conserva-
tionist, has determined that the prep-
aration and review of an environmen-
tal impact statement is needed for this
project.

The project concerns a plan for
flood prevention, erosion and sediment
control, drainage, recreation, fish and
wildlife. The planned works of im-
provement being investigated for pos-
sible inclusion in the plan include con-
servation land treatment, multiple-
purpose flood prevention-recreation
reservoir, channel work, and wildlife
water resource improvement.

A draft environmental impact state-
ment will be prepared and circulated
for review by agencies and the public.
The SCS invites participation of agen-
cies and individuals with expertise or
interest in the preparation of the
draft environmental impact statement.
The draft environmental impact state-
ment will be developed by Mr. Harry
M. Major, State Conservationist, Soil
Conservation Service, 200 Federal
Building and U.S. Courthouse, 316
North Robert Street, St. Paul, Minn.
55101; CML 612-725-7675.

(Catalog of Federal Domestic Assistance
Program No. 10.904, Watershed Protection
and Flood Prevention Program—Pub, L. 83-
566, 16 U.S.C. 1001-1008.)

NOTICES

Dated: January 23, 1978.
JosepH W. Haas,
Assistant  Administrator for
Water Resources, Soil Conser-
vation Service, U.S. Depart-
ment of Agriculture.
[FR Doc. 78-2591 Filed 1-30-78; 8:45 am]

[3410-05]
Office of the Secrefary
PRIVACY ACT OF 1974
Deletion of Systems of Records

Notice is hereby given that the De-
partment of Agriculture, in accordance
with 5 U.S.C. 552(e) (4) and (11), pro-
poses to delete a system of records
which are not considered agency re-
cords because they are not under the
control of the agency. The deleted
system is USDA/ASCS-29, Supervi-
sor’'s Notes on Employees. The system
was initially established as a result of
misinterpreting the Privacy Act re-
quirements. The records within the
system are uncirculated personal notes
which are retained or discarded at the
author’s discretion. The system con-
tains notes of supervisors observations
and discussions with employees as
they pertain to performance ratings,
attendance, and behavior. These notes
may be used by the Supervisor as a
memory refresher at the time of per-
formance ratings and nominations for
awards. The Agency exercises no con-
trol or dominion over these records
and therefore they are not considered
to be Agency records within the mean-
ing of the Privacy Act. The system
notice was previously republished on
September 30, 1977, FR 53199. The de-
letion will be effective January 1, 1978,

Signed at Washington, D.C., on Jan-
uary 25, 1978. -
BoB BERGLAND,
Secretary of Agriculture.

[FR Doc. 78-2584 Filed 1-30-78; 8:45 am]

[6320-01]
CIVIL AERONAUTICS BOARD

[Dockets 29411, 20412, and 30619]
AIR NAURU

Postponement of Hearing

Notice is hereby given that at the re-
quest of the applicant the hearing in
the above-entitled matter now as-
signed to be held on February 22, 1978
(43 FR 1813, January 12, 1978) is
hereby postponed to March 29, 1978 at
9:30 a.m. (local time) in Room 1003,
Hearing Room B, Universal North
Building, 1875 Connecticut Avenue
NW,, Washington, D.C,

>

Dated at Washington, D.C., January
25, 1978.
Wirriam A. KaNg, Jr.,
Administrative Law Judge.

[FR Doc. 78-2694 Filed 1-30-78; 8:45 am]

[3510-25]
DEPARTMENT OF COMMERCE
Industry and Trade Administration
ARIZONA STATE UNIVERSITY

Decision on Application for Duty-Free Entry of
Scientific Article

The following is a decision on an ap-
plication for duty-free entry of a scien-
tific article pursuant to section 6(c) of
the Educational, Scientific, and Cul-
tural Materials Importation Act of
1966 (Pub. L. 89-651, 80 Stat. 897) and
the regulations issued thereunder as
amended (15 CFR 301).

A copy of the record pertaining to
this decision is available for public
review between 8:30 a.m. and 5 p.m. in
Room 6886C of the Department of
Commerce Building, at 14th and Con-
stitution Avenue NW., Was,?,lngton.
D.C. 20230.

Docket No. 77-00289. Applicant: Ari-
zona State University, Tempe, Ariz.
85281. Article: Scanning Transmission
Electron Microscope, Model HB5 and
Accessories. Manufacturer: VG Micro-
scopes, Ltd., United Kingdom. Intend-
ed use of article: The article is intend-
ed to be used to explore the applica-
tions of high resolution scanning
transmission electron microscopy for
the study of structures and defects of
thin crystals and the configurations of
small groups of atoms or single atoms
on surfaces. It will then be modified
and developed for a range of new oper-
ational modes which have shown theo-
retically to offer important new capa-
bilities of a type not accessible to con-
ventional transmission electron mi-
croscopy. A program of research on
the study of biological specimens will
include methods for the resolution of
heavy atom labels on maeromolecules,
the study of chromosome structures
and the development of methods for
three-dimensional reconstruction of
the structures of thicker specimens.

Comments: No comments have been
rieceived with respect to this applica-
tion.

Decision: Application approved. NO
instrument or apparatus of equivalent
seientific value to the foreign article,
for such purposes as this article is in-
tended to be used, is being manufac-
tured in the United States.

Reasons: The foreign article pro-
vides operation in the scanning trans
mission electron mode at 100 kilovolls
accelerating voltage with a guaranteed
lattice resolution of 2.9 Angstroms.
The National Bureau of Standards ad-
vises in its memorandum dated Decem-
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ber 19, 1877, that: (1) The specifica-
tions of the article described above are
pertinent to the applicant’s intended
use, and (2) it knows of no domestic in-
strument or apparatus of equivalent
scientific value to the foreign article
for the applicant’s intended purposes.
The Deparment of Commerce knows
of no other instrument or apparatus
of equivalent scientific value to the
foreign article, for such purposes as
this article is intended to be used,
which is being manufactured in the
United States.
(Catalog of Federal Domestic Assistance
Program No, 11.105, Importation of Duty-
Free Educational and Scientific Materials.
RiIcHARD M. SEPPA,
Director,
Statutory Import Programs Staff.
[FR Doc. 78-2622 Filed 1-30-78; 8:45 am]

[3510-25]
CLARK UNIVERSITY

Decision on Application for Duty-Free Entry of
Scientific Article

The following is a decision on an ap-
plication for duty-free entry of a scien-
tific article pursuant to section 6(c) of
the Educational, Scientific, and Cul-
tural Materials Importation Act of
1966 (Pub. L. 89-651, 80 Stat. 897) and
the regulations issued thereunder as
amended (15 CFR 301).

A copy of the record pertaining to
this decision is available for public
review between 8:30 a.m. and 5 p.m. in
Room 6886C of the Department of
Commerce Building, at 14th and Con-
stitution Avenue NW., Washington,
D.C. 20230.

Docket No. 77-00374.
Clark University, Department of
Chemistry, Jeppson Laboratory,
Worcester, Mass. 01610. Article: Nucle-
ar Resonance Pulse Spectrometer,
Model SXP 22/100. Manufacturer:
Bruker, West Germany. Intended use
of article: The article is intended to be
used to study the following:

(a) Spin dynamics in one-dimension-
al Heisenberg systems with ‘H magnet-
Ic resonance. >

(b) Enzyme structure and mecha-
hism with ©“C and *F magnetic reso-
nance.

(¢) Biosynthetic pathways with *H
magnetic resonance.

(d) Structure of natural products
and compounds of biomedical signifi-
cance with 'H and “C magnetic reso-
nance,

(¢) Chain dynamics in synthetic
polymers with *H, »C, and “F magnet-
Ic resonance.

() Conformational and dynamic as-
bects of biological macromolecules
With *H, »C, and *F magnetic reso-
nance,

(8) Dynamies and shielding of small
solute molecules in agqueous medical

Applicant:

NOTICES

with 'H, =C, and *F magnetic reso-
nance,

The article will also be used in the
course Chemistry 300, ‘“Research' by
students studying for a Ph. D. or MLA.
Undergraduates enrolled in Chemistry
214 “Special Topics” will also be using
the article. Courses on the theory of
magnetic resonance complementing
the actual instruction and utilization
of the instrument are also taught at
the graduate student level in Chemis-
try 361 “Molecular Structure’.

Comments: No comments have been
received with respect to this applica-
tion.

Decision: Application approved. No
instrument or apparatus of equivalent
scientific value to the foreign article,
for such purposes as this article is in-
tended to be used, is being manufac-
tured in the United States.

‘Reasons: The foreign article pro-
vides the capability for measuring
T, the relaxation time in the rotat-
ing frame. The Department of Health,
Education, and Welfare advises in its
memorandum dated November 25,
1977, that: (1) The capability of the ar-
ticle described above is pertinent to
the applicant’s intended research, and
(2) it knows of no domestic instrument
that provides this pertinent capability.

The Department of Commerce
knows of no other instrument or appa-
ratus of equivalent scientific value to
the foreign article, for such purposes
as this article is intended to be used,
which is being manufactured in the
United States.

(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-
Free Educational and Scientific Materials,)

RicHARD M. SerPa,
Director,
Statutory Import Programs Staff.

[FR Doc, 78-2623 Filed 1-30-78; 8:45 am]

[3510-25]

NATIONAL RADIO ASTRONOMY
OBSERVATORY

Decision on Application for Duty-Free Entry of
Scientific Article

The following is a decision on an ap-

. plication for duty-free entry of a scien-

tific article pursuant to section 6(c) of
the Educational, Scientific, and Cul-
tural Materials Importation Act of
1966 (Pub. L. 89-651, 80 Stat. 887) and
the regulations issued thereunder as
amended (15 CFR 301).

A copy of the record pertaining to
this decision is available for public
review between 8:30 a.m. and 5 p.m. in
Room 6886C of the Department of
Commerce Building, at 14th and Con-
stitution Avenue NW., Washington,
D.C. 20230.

Docket No. 77-00394. Applicant: Na-
tional Radio Astronomy Observatory,

4081

Associated Univ.,, Inc., 2010 North
Forbes Boulevard, Suite 100, Tucson,
Ariz. 85705. Article: Repair of Varian
Klystron Type VRB2113A30 SN 70443.
Manufacturer: Varian Associates of
Canada, Ltd., Canada. Intended use of
article: The article is intended to be
used as a phase local oscillator in a
millimeter wave radio astronomy re-
ceiver used in conjunction with a mi-
crowave antenna to measure the inten-
sity, polarization frequency, and direc-
tion of cosmic radiation.

Comments: No comments have been
received with respect to this applica-
tion.

Decision: Application approved, No
instrument or apparatus of equivalent
scientific value to the foreign article,
for such purposes as this article is in-
tended to be used, is being manufac-
tured in the United States.

Reasons: The foreign article pro-
vides a 80-110 gigahertz frequency
range with 75 milliwatts guaranteed
minimum output power. The National
Bureau of Standards (NBS) advises in
its memorandum dated December 16,
19717, that: (1) The capability of the ar-
ticle described above is pertinent to
the applicant's research purposes, and
(2) it knows of no domestic instrument
of equivalent scientific value to the
foreign article for the applicant's in-
tended use.

The Department of Commerce
knows of no other instrument or appa-
ratus of. equivalent scientific value to
the foreign article, for such purposes
as this article is intended to be used,
which is being manufactured in the
United States.

(Catalog of Federal Domestic Assistance

Program No. 11.105, Importation of Duty-
Free Educational and Scientific Materials.)

RICHARD M. SEPPA,
Director,
Statutory Import Programs Staff.

[FR Doc. 78-2624 Filed 1-30-78; 8:45 am]

[3510-25]
SUNY—STONY BROOK

Decision on Application for Duty-Free Entry of
Scientific Article

The following is a decision on an ap-
plication for duty-free entry of a scien-
tific article pursuant to section 6(¢) of
the Educational, Scientific, and Cul-
tural Materials Importation Act of
1666 (Pub. L. 89-651, 80 Stat. 897) and
the regulations issued thereunder as
amended (15 CFR 301).

A copy of the record pertaining to
this decision is available for public
review between 8:30 a.m. and 5 p.m. in
Room 6886C of the Department of
Commerce Building, at 14th and Con-
stitution Avenue NW., Washington,
D.C. 20230.

Docket No. 77-0383. Applicant:
School of Dental Medicine—State Uni-
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versity of New York at Stony Brook,
Stony Brook, N.Y. 11794. Article: Gin-
gival Crevicular Fluid Meter (Perio-
tron). Manufacturer: Harco Electron-
fcs, Ltd., Canada. Intended use of arti-
cle: The article is intended to be used
to measure the degree of inflamma-
tion of gingival tissues during experi-
ments conducted to reveal the effect
of clinical dental procedures on gingi-
val health. The article will also be
used in clinical teaching in which
dental students will be instructed how
to use this tool to evaluate and moni-
tor the suitability to periodontum of
dental procedures that they perform
in the clinie.

Comments: No comments have been
received with respect to this applica-
tion.

Decision: Application approved. No
instrument or apparatus of equivalent
scientific value to the foreign article,
for such purposes as this article is in-
tended to be used, is being manufac-
tured in the United States.

Reasons: The foreign article pro-
vides the capability for the measure-
ment of the gingival fluid quantity
during treatment to avoid irritation.
The Department of Health, Educa-
tion, and Welfare advises in its memo-
randum dated December 12, 1977,
that: (1) The capability of the article
described above is pertinent to the ap-
plicant’s intended uses, and (2) it
knows of no domestic or apparatus of
equivalent scientific value to the for-
eign article for the applicant's intend-
ed purposes.

The Department of Commerce
knows of no other instrument or appa-
ratus of equivalent scientific value to
the foreign article, for such purposes
as this article is intended to be used,
which is being manufactured in the
United States.

(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-
Free Educational and Scientific Materials,)
RICHARD M. SEPPA,
Director,
Statutory Import Programs Staff.
[FR Doc. 78-2625 Filed 1-30-78; 8:45 am)

[3510-25]
UNITED CEREBRAL PALSY OF NEW YORK

Decision on Application for Duty-Free Entry of
Scientific Article

The following is a decision on an ap-
plication for duty-free entry of a scien-
tific article pursuant to section 6(¢) of
the Educational, Scientific, and Cul-
tural Materials Importation Act of
1966 (Pub. L 89-651, 80 Stat. 897) and
the regulations issued thereunder as
amended (15 CFR 301).

A copy of the record pertaining to
this decision is available for public
review between 8:30 a.m. and 5 p.m. in
Room 6886C of the Department of

NOTICES

Commerce Building, at 14th and Con-
stitution Avenue NW., Washington,
D.C, 20230.

Docket No. 77-00385. Applicant:
United Cerebral Palsy of New York
City, Inc., 122 East 23rd Street, New
York, N.Y. 10010. Article: Parts for
Swimming Pool Hydraulic Platform.
Manufacturer: Anlagenbau fur Was-
sertechnik, West Germany. Intended
use of article: The article is intended
to be used for raising a swimming pool
floor to enable multi-physically handi-
capped students to wheel themselves
onto the pool floor and be lowered
into the pool for physical therapy. In
an investigation of the peculiar medi-
cal, physiological, and psychological
effects on the health and severely dis-
abling sequelae of cerebral palsy. Pool
activity is an integral part of a con-
tinuing research and staff develop-
ment program designed to enhance
professional understanding and to
identify more effective methods for
correction and management of the ex-
tensive crippling effects of this devas-
tating disease,

Comments: No comments have been
received with respect to this applica-
tion.

Decision: Application approved. No
instrument or apparatus of equivalent
scientific value to the foreign article,
for such purposes as this article is in-
tended to be used, is being manufac-
tured in the United States.

Reasons: This application is a resub-
mission of Docket No. 77-00047 which
was denied without prejudice to resub-
mission on May 19, 1977, for informa-
tional deficiencies. The foreign article
provides capability for a hydraulically
adjustable floor that rises to the level
of the pool wall to provide easy access
for the disabled. The Department of
Health, Education, and Welfare ad-
vises in its memorandum dated Decem-
ber 12, 1977, that: (1) The capability of
the article described above is pertinent
to the applicant’s intended use, and (2)
it knows of no domestic instrument or
apparatus of equivalent scientific
value to the foreign article for the ap-
plicant's intended purposes.

The Department of Commerce
knows of no other instrument or appa-
ratus of equivalent scientific value to
the foreign article, for such purposes
as this article is intended to be used,
which is being manufactured in the
United States.

(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-
Free Educational and Scientific Materials.)

RicHARD M. SEPPA,
Director,
Statutory Import Programs Staff.

[FR Doc. 78-2626 Filed 1-30-78; 8:45 am)

[3510-25]

UNIVERSITY OF PENNSYLVANIA/CVP
DIVISION

Decision on Application for Duty-Free Entry of
Sclentific Article

The following is a decision on an ap-
plication for duty-free entry of a scien-
tific article pursuant to section 6(c) of
the Educational, Scientific, and Cul-
tural Materials Importation Act of
1966 (Pub. L 89-651, 80 Stat. 897) and
the regulations issued thereunder as
amended (15 CFR 301).

A copy of the record pertaining to
this decision is available for public
review between 8:30 a.m. and 5 p.m. in
Room 6886C of the Department of
Commerce Building, at 14th and Con-

stitution Avenue NW., Washington,
D.C. 20230.
Docket No.: T77-00388. Applicant:

University of Pennsylvania/CVP Divi-
sion, Room 874, Maloney Building,
3600 Spruce Street, Philadelphia, Pa.
19104, Article: Desk projector for Mor-
phometry. Manufacturer: University
of Berne, Switzerland. Intended use of
article: The article is intended to be
used to study quantitative changes
taking place in the lung under normal
circumstances and in laboratory ani-
mals during experimental edema for-
mation or during other experimental
edema formation or during other ex-
perimental diseases. The objective of
these studies is to clarify mechanisms
of disease relevant to humans.

Comments: No comments have been
received with respect to this applica-
tion.

Decision: Application approved. No
instrument or apparatus of equivalent
scientific value to the foreign article,
for such purposes as this article is in-
tended to be used, is being manufac-
tured in the United States.

Reasons: The foreign article pro-
vides a capability for calculation of air
and tissue volumes and areas from the
tabulated data. The Department of
Health, Education, and Welfare ad-
vises in its memorandum dated Decem-
ber 12, 1977 that (1) the capability de-
scribed above for the article is perti-
nent to the applicant’s use in research
studies on edema formation in the
lung by quantitative analysis of elec-
tron micrographs, and (2) it knows of
no domestic instrument and apparatus
of equivalent scientific value to the
foreign article for the applicant’s in-
tended purposes.

The Department of Commerce
knows of no other instrument or apps-
ratus of equivalent scientific value to
the foreign article, for such purposes
as this article is intended to be used,
which is being manufactured in the
United States.
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(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-
Free Educational and Scientific Materials.)

RICHARD M. SEPPA,
Director, Statutory I'mport
Programs Staff.

[FR Doc. 78-2627 Filed 1-30-78; 8:45 am]

[3510-03]

Maritime Administration
[Docket No. 8-590]

STATES STEAMSHIP CO.
Application

Notice is hereby given that States
Steamship Co. (States) has applied for
written permission from the Maritime
Administration under section 805(a) of
the Merchant Marine Act, 1936, as
amended, for the carriage of passen-
gers between Washington-Oregon-
California and Hawaii. Such written
permission will be required in the
event a new long-term operating-dif-
ferential subsidy contract is concluded
between States and the Maritime Sub-
sidy Board, which long-term contract
has been the subject of proceedings
before the Board in Docket S-447. As
applied to the long-term subsidy con-
tract, this Notice supersedes the
Nouce of Application previously given
in the FEDERAL REGISTER of September
9, 1977 (42 FR 45357), Docket S-5717.

States has also applied for written
permission for the same domestic pas-
senger service as- described above
under the short-term interim contract,
MA/MSB-419, under which States is
currently operating. Inasmuch as the
Operator has written permission
granted by the Assistant Secretary of
Commerce for Maritime Affairs to
carry passengers between California
and Hawaii, the application, insofar as
applicable to contract MA/MSB-419,
Is for the carriage of passengers be-
tween Washington-Oregon and
Hawalii,

As information, all of the vessels of
States, both RO/RO and C4 types,
have capacity for carrying 12 passen-
Bers each,

Interested parties may inspect the
foregoing application in the Office of
the Secretary, Maritime Administra-
tion, Room No. 30998, Department of
Commerce Building, 14th and E
Streets NW., Washington, D.C. 20230.

Any person, firm, or corporation
having any interest (within the mean-
ng of section 805(a)) in such applica-
tion and desiring to be heard on issues
Pertinent to section 805(a) and desir-
ng to submit comments or views con-
¢érning the application must, by close
of business on February 14, 1978, file
Same with the Secretary, Maritime Ad-
Ministration, in writing, in triplicate,
tog?ther with petition for leave to in-
€rvene which shall state clearly and

NOTICES

concisely the grounds of interest, and
the alleged facts relied on for relief.

If no petitions for leave to intervene
are received within the specified time
or if it is determined that petitions
filed do not demonstrate sufficient in-
terest to warrant a hearing, the Mari-
time Administration will take such
action as may be deemed appropriate.

In the event petitions regarding the
relevant section 805(a) issues are re-
ceived from parties with standing to
be heard, a hearing will be held, the
purpose of which will be to receive evi-
dence under section 805(a) relative to
whether the proposed operations (a)
could result in unfair competition to
any person, firm, or corporation oper-
ating exclusively in the coastwise or
intercoastal service, or (b) would be
prejudicial to the objects and policy of
the Act relative to domestic trade op-
erations.

(Catalog of Federal Domestic Assistance
Program No. 11.504 Operating-Differential
Subsidies (ODS).)

By Order of the Assistant Secretary
for Maritime Affairs.

Date: January 26, 1978.

JAMES S. DAwsoN, Jr.,
Secretary.

[FR Doc. 78-2695 Filed 1-30-78; 8:45 am)

[3510-03]
[Docket No. S-5911]

WATERMAN STEAMSHIP CORP:

Applf:cﬂon

Notice is hereby given that Water-
man Steamship Corp. has filed an ap-
plication dated December 22, 1977, to
amend its Operating-Differential Sub-
sidy Agreement, Contract No. MA/
MSB-378, so as to modify the service
description with respect to Trade
Routes Nos. 12 and 22 (U.S. Atlantic
and Gulf/Far East) by deleting the
present restriction that Mindanao,
Philippine Islands, shall not be served
by barge-carrying vessels until after
December 31, 1981.

Interested parties may inspect this
application in the Office of the Secre-
tary, Maritime Subsidy Board, Room
3099-B, Department of Commerce
Building, 14th and E Streets NW.,
Washington, D.C. 20230.

Any person, firm, or corporation
having an interest in such application
who desires to offer views and com-
ments thereon for. consideration by
the Maritime Subsidy Board should
submit them in writing, in triplicate,
to the Secretary, Maritime Subsidy
Board, Washington, D.C. 20230, by the
close of business on February 14, 1978.

The Maritime Subsidy Board will
consider these views and comments
and take such action with respect
thereto as may be deemed appropri-
ate.
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(Catalog of Federal Domestic Assistant Pro-
gram No. 11.504 Operating-Differential Sub-
sidies (ODS).)

By Order of the Maritime Subsidy
Board.

Date: January 26, 1978.

JAMES S. DAwsoN, Jr.,
Secretary.

[FR Doc. 78-2696 Filed 1-30-78; 8:45 am]

[3510-22] 3

National Oceanic and Atmospheric 1
Administration

GULF OF MEXICO FISHERY MANAGEMENT
COUNCIL'S ADVISORY PANEL

Public Meeting

The Subpanel on Sharks of the Ad-
visory Panel of the Gulf of Mexico
Fishery Management Council, estab-
lished under section 302 of the Fishery
Conservation and Management Act of
1976 (Pub. L. 94-265), will meet Febru-
ary 28, 1978, at Lincoln Center, 5401
West Kennedy Boulevard, Suite 881,
Tampa, Fla, The meeting starts at 1
p.m. on February 28, and will adjourn
at about noon on March 1, 1978.

PROPOSED AGENDA

el

(1) Management plans; (2) orienta-
tion; and (3) other fishery manage-
ment business, if any.

Meeting is open to the public. For
more information on seating, changes
to the agenda, and/or written com-
ments, contact Wayne E. Swingle, Ex-
ecutive Director, Gulf of Mexico Fish-
ery Management Council, 5401 West
Kennedy Boulevard, Tampa, Fla., tele-
phone 813-228-2815.

Dated: January 25, 1978. 3

WiINFRED H. MEIBOHM,
Associate Direclor,
National Marine Fisheries Service.

[FR Doc. 78-2587 Filed 1-30-78; 8:45 am]

[3510-17] 1
Office of the Secretary X
PRIVACY ACT OF 1974
Adoption of Additional System of Records

The purpose of this notice is to
adopt in final form a system of records
for the Interagency Task Force on
Women Business Owners.

On October 28, 1977, the Depart-
ment of Commerce gave notice (42 FR
56771-72) that it proposed to adopt a
system of records entitled: Talent and
Experience File of Women’s Business
Experts—Commerce/ WBO-1.

The purpose of this new system is to
develop an information and talent re-
source comprised of individuals having
knowledge of women’s business oper-
ations, problems, and discriminations.

/
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A Presidential memorandum of
August 4, 1977, established the Task
Force to identify the discriminatory
practices and conditions that confront

women entrepreneurs or that discour- °

age women who desire to become en-
terpreneurs. This memorandum made
the Secretary of Commerce responsi-
ble for appointing a staff to carry out
the Task Force functions, and stated
that the Commerce Department desig-
nee to the interagency group would
chair the Task Force. The Task
Force's final report to the President is
due 120 working days after the first
public meeting (November 17, 1977),
that is, May 9, 1978.

As authorized by 5 U.S.C. 301, 15
U.S8.C. 1512, and 44 U.S.C. 3101, the
Task Force and its staff will maintain
records containing personal back-
ground and experience data on indi-
viduals communicating with or pos-
sessing knowledge or skills of rel-
evance to the Task Force. They will
use the resource to: (a) Identify and
assess existing data; (b) identify dis-
criminatory practices and conditions;
(c) assess current Federal programs
and practices that maintain or miti-
gate discrimination; and (d) propose
changes in Federal law, regulation,
and practice, and assess their impact
on the Federal budget.

A new system report, dated October
12, 1977, was submitted to the Oifice
of Management and Budget and the
Congress as required by the Privacy
Act. The Department requested the
Office of Management and Budget to
waive the 60-day advance notice re-
quirement for this system. The waiver
was granted by OMB in a letter dated
November 17, 1977. Interested persons
were invited to submit written data,
views, or arguments on or before No-
vember 28, 1977. No comments were
received in response to the notice.

Therefore, the Department adopts
the additional system effective Novem-
ber 28, 1977. Because the complete
text of the new system was published
in the Feperar RecisTER on October
28, 1977, pages 56771-72, and the
system is adopted without change,
there is no need to republish at this
time.

Avrnoritry: 5 U.S.C. 552a, sec, 3, Privacy
Act of 1974 (Pub. L. 93-579, 88 Stat, 1896).

Dated: January 9,-1878.

Guy W. CHAMBERLIN, Jr.,
Acting Assistant Secrelary
Jor Administration.

[FR Doc. 78-25683 Filed 1-30-78; 8:45 am]

NOTICES

[3128-01]
DEPARTMENT OF ENERGY
Economic Regulatory Administration
ENERGY SUPPLY AND ENVIRONMENTAL
COORDINATION ACT

Notice of Intention To Issue Prohibition Orders

hereby gives notice of its intention to
issue a Prohibition Order, pursuant to
the authorities granted it by section
2(a) and (b) of the Energy Supply and
Environmental Coordination Act of
1974 (ESECA), as amended and Chap-
ter 11, Title 10, Code of Federal Regu-
lations (10 CFR Parts 303 and 305) to

to Certain Powerplants the following powerplants:
The Department of Energy (DOE)
Docket No, Owner Generating No. Location
station

OCU-161 United Power Elk River ... 1 Elk River,

Association. Minn.

OCU-162 do do. 2 Do.

OCU-163 do do. 3 Do.

DOE hereby also gives notice of the
opportunity for oral and written pre-
sentation of data, views, and argu-
ments by interested persons regarding
this proposed Prohibition Order.

The proposed order would prohibit
the above-named powerplants from
burning natural gas or petroleum
products as their primary
source until December 31, 1684,

Prior to issuance of a Prohibition
Order to a powerplant, section 2(a) of
ESECA and 10 CFR 303.36(b) and
305.3(b) require that DOE find that
the powerplant on June 22, 1974, had,
or thereafter acquired or was designed
with the capability and necessary
plant equipment to burn coal. A Prohi-
bition Order may not be issued unless
DOE can find that the prohibition of
the utilization of natural gas or petro-
leum products as a primary energy
source is practicable and consistent
with the purposes of ESECA, that coal
and coal transportation facilities will
be available during the period the Pro-
hibition Order will be in effect, and
that the prohibition will not Impair
the reliability of service in the area
served by the powerplant. DOE's pro-
posed findings, as well as its proposed
conclusions and rationale with respect
to these findings, are set out in the
Appendix to this notice. These find-
ings, conclusions and rationale may be
amended as a result of comments re-
ceived by DOE pursuant to this notice
and other information available to
DOE. The findings, conclusions and
rationale will be included, with any
amendments, for each Prohibition
Order that is issued,

Upon completion of the proceedings
described in this notice, DOE may de-

termine to issue a Prohibition Order
to the above-named powerplants. This
Prohibition Order will not become ef-
fective, however, until (1) either (a)
the Administrator of the Environmen-
tal Protection Agency (EPA) notifies
the DOERE, as required by Section 2(b)
of ESECA, that the powerplant is able
to burn coal and to comply with all ap-
plicable air pollution control require-
ments without a delayed compliance

order under section 113(d)(5) of the
Clean Air Act, as amended, or (b) if
such notification is not given by EPA,
the date that the Administrator of
EPA certifies, as required by section
2(b) of ESECA, is the earliest date,
that the powerplant will be able tof
comply with all applicable air pollu-
tion control requirements of the Clean
Air Act, and (2) DOE has considered
the environmental impact of the
order, pursuant to 10 CFR 208.3(a)(4)
and 305.9, and has served the affected
powerplant with a Notice of Effective-
ness, as provided in 10 CFR 303.10(b),
303.37(b) and 305.7. The date the Pro-
hibition Order will be effective will be
stated in the Notice of Effectiveness.

10 CFR 305.9 requires that, prior to
issuance of a Notice of Effectiveness to
a powerplant, DOE shall perform an
analysis of the environmental impact
of the issuance of such Notice of Ef-
fectiveness. That analysis shall result
in either (1) issuance of a declaration
that the Prohibition Order will not, if
made effective by issuance of a Notice
of Effectiveness, be likely to have 2
significant impact on the quality of
the human environment, or (2) the
preparation by DOE of an environ-
mental impact statement covering sig-
nificant site-specific impacts that are
likely to result from the Prohibition
Order and that have not been ade-
quately addressed in the Final Revised
Environmental Impact St.abemel}t
(FES 77-3, dated May, 1977) or In
other official documents made public-
1y available.

If DOE prepares an environmental
impact statement covering significant
site-specific impacts resulting from 2
Prohibition Order, the statement shall
be prepared and published for com-
ment in accordance with section
102(2XC) of the National Environmen-
tal Policy Act of 1969 (42 U.S.C. 4332)
prior to issuance of a Notice of Effec-
tiveness, Interested persons may T€
quest a public hearing pursuant to 10
CFR 303.173 to comment on the cob-
tents of a draft environmental impact
statement.
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With respect to comments regarding
any impact on air quality that might
result from a proposed Prohibition
Order, however, is should be recog-
nized that ESECA has assigned to
EPA the primary responsibility for
analyzing the effect of any such order
on the Nation’s air guality and for de-

control requirements that apply to the
powerplant that has been issued an
order. It is expected that, .in almost
every case, a powerplant to which a
Prohibition Order is issued will be eli-
gible to apply to EPA for a delayed
compliance order. In connection with
that application, EPA must also pro-
vide an opportunity for written com-
ment and oral presentation of data,
views, and arguments by interested
persons.

Enclosed with the Notice of Effec-
tiveness may be a compliance report-
ing schedule to insure that the power-
plant will be able to comply with the
prohibition of the burning of natural
gas or petroleum products as a prima-
ry energy source on the effective date

specified in the Notice of Effective-
ness.

~ Public comment on the proposal to
issue a Prohibition Order to the
powerplants listed above is invited in
the form of written and oral presenta-
tion of data, views and arguments.
Comments should make reference to
the relevant docket number(s).

Comments should address (1) the
adequacy and validity of each of the
proposed findings and the conclusions
and rationale in support of the these
findings, (2) the environmental impact
of the issuance of a Prohibition Order,
including any site-specific environmen-
tal impacts, and (3) any other aspects
or impacts of the proposed Prohibition
Order believed to be relevant.

Pursuant to 10 CFR 303.173 (a) and
(d), DOE hereby announces that a
public hearing to receive oral presen-
tation of data, views, and arguments of
interested persons in the proposed

tohibition Order will be held begin-
ning at 9 a.m. on February 15, 1978, in
L_he Hearing Room (568), General Ser-
Vices Administration, Public Building
Service, Fort Snelling, Minn. 55111.
Any person who has an interest in the
Subject of the hearing or who is a rep-
Fesentative of a group or class of per-
Sons which has an interest in the sub-
lect of the hearing may make a writ-
fi 1 request, or a verbal request if con-
rmed in writing, for an opportunity
o make an oral presentation. That re-
Quest should be directed to Steve
Dudas, Department of Energy, Region
V. 175 West Jackson Boulevard, Room
333, Chicago, Ill. 60604,-312-886-5168.
The request should be received before

30 p.m., February 8, 1978. The re-
Quest should describe the person's in-
terest in the issue(s) involved; if ap-
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propriate, it should state why the
person is an appropriate representa-
tive of the group of class of persons
which has such an interest; it should
give a concise summary of the pro-
posed oral presentation and a phone
number where the person may be con-
tacted through February 14, 1978,
Speakers will be contacted by a DOE
representative before 4:30 p.m., Thurs-
day, February 9, 1978 and should
submit ten (10) copies of their oral
presentation if possible, unless such
presentation is less than five (5) pages,
in which case only one copy is re-
quired, to Charles Swank, Department
of Energy, 175 West Jackson Boule-
vard, Room 333, Chicago, Ill. 60804,
before 4:30 p.m., Tuesday, February
14, 1978,

Detailed technical data, views, and
arguments should be contained in a
written submission in support of the
oral presentation. The oral presenta-
tion itself should be a summary of
those written comments.

While DOE will endeavor to provide
adequate opportunity to all who desire
to speak, DOE reserves the right to
limit the number of persons to be
heard at the hearing, to schedule their
respective presentations and to estab-
lish the procedures governing the con-
duct of the hearing., The length of
time allocated to each presentation
may be limited on the basis of the
number of persons requesting to be
heard. The DOE will prepare an
agenda that shall provide, to the
extent possible, for the presentation
of all relevant data, views and argu-
ments.

A DOE official will be designated to
preside at the hearing which will not
be a judicial or evidentiary hearing.
During oral presentations only those
conducting the hearing may ask ques-
tions. There will be no cross-examina-
tion. At the conclusion of all initial
oral presentations, each person who
has made an oral statement will be
given the opportunity, if he or she so
desires, to made a final rebutial state-
ment.

Any further procedual rules needed
for the proper conduct of the hearing
will be announced by the presiding of-
ficer.

A transcript of the hearing will be
made and it, together with any written
comments submitted in the course of
the hearing, will be retained by the
DOE and made available for inspec-
tion and copying at the ¥Freedom of In-
formation reading room Ilocated in
Room 2107, Federal Building, 12th
and Pennsylvania Avenue NW., Wash-
ington, D.C. 20461, and the DOE Re-
gional Office, Reading Room, Room
333, 175 West Jackson Boulevard, Chi-
cago, Ill. 60604, between the hours of 8
a.m. and 4:30 p.m., Monday through
Friday. Anyone may purchase a copy
of the transcript from the reporter.
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Interested persons are invited to
submit written comments consisting of
data, velws, and arguments with re-
spect to these proposed Prohibition
Orders to Office of Regulations Man-
agement, Department of Energy, Box
QT, Room 2214, 2000 M Street NW.,
Washington, D.C. 20461.

Comments and other documents
submitted to the Department of
Energy should be identified on the
outside of the envelope in which they
are transmitted and on the document
itself with the designation ‘“Proposed
Prohibition Order for the Elk River
Powerplant.,” Fifteen copies should be
submitted.

All written comments received by
4:30 p.m. Friday March 17, 1978, all
oral presentations, and all other rel-
evant information submitted to or
available to DOE will be considered by
DOE prior to issuance of a Prohibition
Order.

Any information or data considered
to be confidential by the person fur-
nishing it must be so identified and
submitted in writing, one copy only.
The DOE reserves the right to deter-
mine the confidential status of the in-
formation or data and to treat it in ac-
cordance with that determination.

' Copies of the regulations implement-

ing Section 2 (a) and (b) of ESECA (10

CFR Parts 303 and 305) are available

gom the following DOE Regional Of-
ces:

Region, Address and Phone:

I—Director for Fuels Regulation, 150
Causeway Street, Room 700, Boston, Mass.
02113, 617-223-3701.

H—Director for Puels Regulation, 26 Fed-
eral Plaza, Room 3206, New York, N.Y.
10007, 212-264-1021.

II—Director for Fuels Regulation, 1421
Cherry Street, Room 1001, Philadeiphia, Pa.
18102, 215-597-3390.

IV—Director for Fuels Regulation, 1655
Peachtiree Street NE., 8th Flcor, Atlanta,
Ga. 30309, 404-528-2837.

V—Director for Fuels Regulation, Federal
Office Building, 175 West Jackson Boule-
vard, Room A-333, Chicago, Ill. 60604, 312-
353-0540.

VIi—Director for Fuels Regulation, Post
Office Box 35228, 2626 West Mockingbird
Lane, Dallas, Tex. 75235, 214-749-7345.

VII—-Director for Fuels Regulation, 1160
Grand Avenue, Kansas City, Mo. 64106, 816-
374-2061.

VIII—Director for Fuels Regulation, Post
Office Box 26247, Belmar Branch, 1075
South Yukon Street, Lakewood, Colo. 80226,
303-234-2420.

. IX—Director for Fuels Regulation, 111
Pine Street, San Francisco, Calif, 94111,
415-445-7218.

X—Director for Fuels Regulation, 1992
Federal Building, 915 Second Avenue, Seat-
tle, Wash. 68174, 206-442-7280.

- Any questions regarding this notice
should be directed to the DOE Nation-
al Office as follows: Department of
Energy, Code DCU (Prohibition
Order: Elk River Powerplant), Wash-
ington, D.C. 20461, 202-254-3910.
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(Energy Supply and Environmental Coordi-
nation Act of 1974 (15 U.S.C. 791 et seq.), as
amended by Pub, L. 95-70; Federal Energy
Administration Act of 1974 (15 U.S.C. 761 et
seq.), as amended by Pub. L. 85-70; E.O.
11790 (39 FR 23185), E.O. 12009 (42 FR
46267).)

Issued in Washington, D.C,, January
25, 1978.
BARTON R. HOUSE,
Assistant Administrator, Fuels
Regulation, Economic Regula-

NOTICES

PROPOSED FINDINGS AND RATIONALE FOR
NoTicE OF INTENTION TO ISSUE A PRO-
HIBITION ORDER

ESECA and the Department of
Energy (DOE) regulations require
DOE to make certain findings before
issuing a Prohibition Order to a
powerplant. DOE’s proposed findings
are set out below with respect to the
powerplants named below. Supporting
rationale and conclusions are also set

tory Adminisiration. forth.

Docket No. Owner Generating station Unit No. Location
OCU-161 ...cccurvrnninn United Power Association..... Elk RIver.....cuuw 1 Eik River, Minn.
OCU-162 do. 2 Do.

OCU-163 do. 3 Do.

These findings, which are now pro-
posed by DOE, are based on the infor-
mation that has been provided to and
developed by DOE prior to the issu-
ance of this Notice of Intention (NOI)
to Issue & Prohibition Order,

United Power Association shall be
referred to as the “utility” and as
*“United Power”.

I. CAPABILITY AND NECESSARY PLANT
EQUIPMENT TO BURN COAL

DOE proposes to find that on June
22, 1974, Powerplants Number 1, 2,
and 3 at Elk River Generating Station
(Elk River 1, 2, and 3) had, or there-
after, acquired or were designed with
the capability and necessary plant
equipment to burn coal. This proposed
finding is based on the facts and inter-
pretations stated below:

A. An evaluation of a PEDCo Envi-
ronmental, Inc., report entitled Coal
Conversion Potential of the Elk River
Plant Study, September, 1977 and in-
formation filed by United Power with
FEA dated September 8, 1977, indi-
cates that each powerplant had in
place on June 22, 1974, a boller that
was capable of burning coal. The boil-
ers had been designed and constructed
or modified to burn coal as their pri-
mary energy source, notwithstanding
the fact that on June 22, 1974, the
powerplant may not have been burn-
ing coal as its primary energy source.

B. Based on information United
Power filed with FEA dated Septem-
ber 8, 1977, and other information
available to DOE, Elk River 1, 2 and 3
would have to upgrade the existing
coal pile to control runoff of water in
order for these powerplants to burn
coal as their primary energy source.

C. Based on information United
Power filed with FEA dated June 17,
1977, stating that EIk River 1, 2 and 3
have the capability to burn coal as
their primary energy source without
acquiring or refurbishing existing
powerplant equipment, and other in-

formation available to DOE, DOE pro-
poses to find that on June 22, 1974,
Elk River 1, 2 and 3 had all other sig-
nificant plant equipment and facilities
associated with the burning of coal.

D. Within the meaning of ESECA
and the regulations promulgated pur-
suant thereto, the facilities listed in
paragraph B, above, do not constitute
a lack of capability and necessary
plant equipment to burn coal as of
June 22, 1974.

II. THE BURNING OF COAL IN LIEU OF
NATURAL GAS OR PETROLEUM PRODUCTS
IS PRACTICABLE AND CONSISTENT WITH
THE PURPOSES OF ESECA 3

DOE proposes to find that the bum-
ing of coal at Elk River 1, 2 and 3 in
lieu of petroleum products or natural
gas is practicable and consistent with
the purposes of ESECA. This finding
is based upon the presumption that
Elk River 1, 2 and 3 will be operated at
a 25 percent capacity factor (this rep-
resents a weighted average of each
powerplant’s projected capacity
factor), have a remaining useful life of
15 years (as of the date of this NOI),
are expected to have at least 14 years
remaining useful life after conversion
of the powerplants and on the facts
and interpretations stated below:

A. The burning of coal is practicable.
1. Costs associated with burning coal
a. Capital investment costs. The total
initial capital investment costs, exclu-
sive of financing costs, that would
result from the acquisition and refur-
bishment of equipment and facilities
associated with the burning of coal at
Elk River 1, 2 and 3 are estimated to
be approximately $3,020,000, which as-
sumes that an electrostatic precipita-
tor and assoclated facilities will be re-
quired at a cost of $3,010,000 to
comply with the air pollution control
requirements of the Clean Air Act.
This estimate is based on information
supplied by the utility.

b. Annual operating and mainte-
nance costs. The increase in operating
and maintenance costs, exclusive of
fuel costs, that would result from the
burning of coal is estimated to be ap-
proximately $1,576,000 per year in-
cluding $263,000 for operation and
maintenance of air pollution control
equipment. This estimate is based on
information supplied by the utility.

c. Fuel Costs. (i) Based on informa-
tion supplied by the utility, the price
of petroleum products available to Elk
River 1, 2 and 3 is approximately $2.80
per million Btu’'s for oil. This repre-
sents $16.46 per barrel of oil, assuming
5.88 million Btu’s per barrel.

(ii) Based on information supplied
by the utility, the price of coal avail-
able to Elk River 1, 2 and 3 is approxi-
mately $1.23 per million Btu’s. This
represents $20.91 per ton of coal, as-
suming 17.0 million Btu’s per ton.

(iif) DOE estimates that the burning
of coal by these powerplants will
result in the reduction of approxi-
mately $1.57 per million Btu's or
$2,359,000 per year in fuel costs. This
estimate is based on fuel consumption
presuming Elk River 1, 2 and 3 are op-
erated at a weighted average 25 per-
cent capacity factor and with an aver-
age heat rate of 14,000 Btu's per kilo-
watt hour.

d. Total annual costs associated with
conversion. As a result of the conver-
sion of Elk River 1, 2 and 3, there will
be an estimated total annual increase
in costs incurred, exclusive of fuel
costs, of approximately $2,120,000.

2. Reasonableness of costs of conver-
sion. The foregoing analysis of the
costs of conversion provides the basis
for deciding whether the conversion of
Elk River 1, 2 and 3 is reasonable. Fi-
nancial impacts of the conversion will
be felt by the utility and by the con-
sumer.

As a result of conversion, the utility
will incur additional annual capital in-
vestment costs, including financing
costs, of approximately $543,600 (this
represents an amortized cost over the
14 years remaining useful life of these
powerplants after conversion, and Is
based on a fixed charge rate of 18.0
percent of the total initial capital in-
vestment of $3,020,000 and additionsl
annual operating and maintenance
costs, exclusive of fuel costs, of 8P
proximately $1,576,000 (these figures
are derived from the figures in parg
graphs A.la. and b.), but will experl
ence an annual fuel cost savings of a0
proximately $2,359,000. (see paragrabh
A.l.c.) Considering the fuel cost sa"
ings, the total annual cost of operating
Elk River 1, 2, and 3 should be reduced
by $239,000.

Since all increased costs of conver
sion will be offset by the decrease it
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fuel costs, it is estimated that there
will be an overall net decrease in the
cost of producing electricity at Elk
River 1, 2 and 3.

The use of coal at Elk River 1, 2 and
3 will result in an estimated annual
equivalent savings of 255,500 barrels of
oil that otherwise would be used in
providing steam for electric power gen-
eration.

DOE proposes to find that since the
increased annual capital investment
costs and operating and maintenance
costs at the powerplants are offset by
the current fuel cost differential be-
tween oil and coal burning at these
powerplants, and because of potential
future increases in the fuel cost differ-
ential in favor of coal, the additional
costs associated with burning coal are
reasonable.

3. Financiael capabilities of United
Power Association. a. Recovery of cap-
ital investment. DOE proposes to find
that compliance with a Prohibition
Order to Elk River 1, 2 and 3 would be
economically feasible. DOE’s analysis
took into consideration $3,020,000 ad-
ditional capital investment costs re-
quired for United Power to comply
with this NOI and all other additional
capital investment costs to United
Power’s estimate of its 1977 construc-
tion budget of $142 million, the total
capitalization of United Power of $172
million and the 14 years remaining
useful life after conversion of Elk
River 1, 2 and 3.

DOE does not consider the effect of
this added capital investment cost to
represent an unreasonable burden
given the financial ecapability of
United Power to assume such costs.

b. Total annual costs associated with
ctonversion. The total estimated
annual increase in costs (amortized in-
creased capital investment costs and
other costs, exclusive of fuel costs) as-
Sociated with the burning of coal as
opposed to oil attributable to compli-
tance with this NOI would be
$2,120,000. This also represents the
total estimated annual incremental in-
trease in revenue requirements of
United Power. (DOE also took into
Consideration revenue requirements of
United Power resulting from compli-
ance with all other Notices of Inten-
tion, to date, if any, to issue Prohibi-
tion or Construction Orders, and from
all outstanding Prohibition or Con-
struction Orders, if any, issued to date
under authority of section 2 (a) and
(¢) of ESCA to United Power power-
Plants.) This estimste of $2,120,000 in
re\fenue requirements is based on an
Investment oriented analysis described
In an Ultrasystems Inc. report entitled
Computer Methodology for Coal Con-
Version Cost Reasonableness Determi-
Dation, August 1976 (hereafter “Ultra-
Systems Computer Model”). The esti-
mate includes an incremental rate of

Teturn on retained earnings which are
Invested

NOTICES

For comparison with the Ultrasys-
tems Computer Model results, DOE
performed a financial analysis based
on a Price Waterhouse & Co. report
(computer methodology) entitled
Identification of Possible Financial Ef-
fects of Converting Certain Electric
Generating Facilities to the Use of
Coal, October 1976.

This analysis estimated the total
annual incremental increase in rev-
enue requirements to be $1,999,000,
which assumed a predicted effect on
United Power’s {inancial statement
and represents revenues required to
offset any potential loss in United
Power’s net earnings as reported for
fiscal year ending 1976.

The total estimated annual increase
in costs of $2,120,000 associated with
conversion will be offset by the poten-
tial aggregate value of fuel costs sav-
ings of approximately $2,350,000 at-
tributable to compliance with this
NOI and all other NOI's currently
under consideration. Therefore, the
net annual revenue reguirements of
United Power should decrease by ap-
proximately $239,000.

4. Consumer Impact, The potential
initial impact of a Prohibition Order
to Elk River 1, 2 and 3, is a net de-
crease In revenues required from
United Power consumers of approxi-
mately $.00002 per kilowatt-hour of
electricity sold by United Power. This
estimate is based on DOE's analysis of
the Ultrasystems Computer model re-
sults.

The actual amount of the decrease
will depend on the actual amount of
the investment necessary to comply
with a Prohibition Order, the methods
which United Power selects to finance
the increased costs associated with
burning coal as a primary energy
source at Elk River 1, 2, and 3, the
extent to which the cost decrease is
spread among United Power custom-
ers, the regulations or policies of the
regulatory agencies with jurisdiction
over United Power regarding inclusion
of such cost decrease in consumer
rates, the actual amount of the fuel
cost differential, and other factors.

B. Consistency with the purposes of
ESECA. Because the Issuance of a Pro-
hibition Order to Elk River 1, 2 and 3
will discourage the use of natural gas
or petroleum products and encourage
the increased use of coal, DOE pro-
poses to conclude that this action
would be consistent with the purpose
of ESECA to provide a means to assist
in meeting the essential needs of the
United States for fuels. On the basis
of the environmental analysis which
DOE is required to conduct prior to is-
suance of a Notice of Effectiveness of
Prohibition Order, as well as the ne-
cessity for these powerplants to
comply with the Clean Air Act and
other applicable environmental pro-
tection requirements, DOE proposes to
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conclude that a Prohibition Order to
Elk River 1, 2 and 3 would be consis-
tent with the purpose of ESECA to
provide for a means to assist in meet-
ing the essential needs of the United
States for fuels in & manner which is
consistent, to the fullest extent practi-
cable, with existing national commit-
ments to protect and improve the envi-
ronment.

IXT. COAL AND COAL TRANSPORTATION FA-
CILITIES WILL BE AVAILABLE TO THESE
POWERPLANTS DURING THE FPERIOD
UNTIL DECEMBER 31, 1984

A, Coal availability. 1. National coal
reserves. United States coal reserves
are more than sufficient to supply na-
tional needs for the foreseeable
future. U.S. Department of the Interi-
or, Bureau of Mines data show a dem-
onstrated coal reserve base of over 400
billion tons, over half of which is cur-
rently technically and economically
recoverable, Demonstrated Coal Re-
serve Base of the United States, by
Sulfur Category, on January 1, 1974,
Bureau of Mines (May 1975) (hereaf-
ter “BOM Survey”). Within these re-
coverable reserves approximately 100
billion tons contain 1 percent or less
sulfur by weight. To determine when
certain quantities of these reserves are
expected to be available, DOE has ex-
amined several studies, referenced
herein, which together provide the
best current evidence as to coal avail-
ability for the period ending December
31, 1984,

2. National coal production and
demand. The comparison, stated
below, of estimated national coal pro-
duction, national coal demand, and
the total tonnages of uncommitted
planned national coal production (de-
rived from respones to a survey of coal
companies) shows that there should
be sufficient production of coal to
meet the total national demand
through 1980. Beyond 1980, plans for
new production are not yet fully devel-
oped because few coal producers have
firm expansion plans that extend that
far into the future; however, the pro-
jected total national coal planned pro-
duction for 1985 already meets over 99
percent of the total U.S. demand ex-
pected in 1985. With time, more poten-
tial mine developments will become
firm plans, thus increasing the
planned production.

a. National coal production. It is
conservatively estimated that it will be
practicable to produce coal nationally
in at least the following quantities:

Year Production potential
(million tons)

1978 7016
1079 851.4
1980 9117
1681 960.0
1682 9943
1683 1,017.4
1084 1,028.7
1885 1,020.6
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The figures shown above are derived
from FEA’s Coal Mine Expansion
Study (May 1976). This study demon-
strates that most coal producers did
not have firm or accurate plans for
new capacity additions beyond 1980.
The 1985 projection, therefore, tends
to underestimate actual production
potential.

An FEA study, Coal Availability and
Demand: Round I and II Coal Conver-
sion Candidates, as revised, March 11,
1977 (hereafter “Availability Study”),
indicates current plans for nationwide
i)roduction of uncommitted coal as fol-
OWS:

Production
(million
tons)
1243
243.1
203.3
350.0
369.9
306.2
1984 4755
1985 544.8

b. National demand exclusive of
ESECA Prohibition Order demand.
The estimated national demand, ex-
cluding any increased demand result-
ing from DOE action under the au-
thority of section 2(a) of ESECA, is as
follows (FEA 1976 National Energy
Outlook):

Year

1978
1879
1880
1981
1982

1983

Demand
(million
tons)

Year

1978
1679
1980
1981
1982
1083
1984
1985

¢. National ESECA Prohibition
Order demand. The estimated poten-
tial demand for coal resuiting from
this NOI, from all other Notices of In-
tention to issue Prohibition Orders
issued to date under authority of sec-
tion 2(a) of ESECA is as follows (Coal
Avalilability Report, as revised, Novem-
ber 9, 1977):

Year (million
tons)

1978 10.1
1979 14.6
1980 20.9
1981 23.1
1982 20.5
1983 287
1884 20.7
1985 20.7

3. Charactleristic Coal, Production
and Demand. a. Characteristic coal re-
quirements for these powerplants.
Based on information provided by
United Power, DOE proposes to con-
clude that drybottom boilers, of the
type used at Elk River 1, 2, and 3, will
be able to burn coal with the following
characteristics and comply with all ap-
plicable air pollution control require-
ments:

BUU'B/ID cicesiiiisiivsmnsisomisnisopess 8,300.
Moisture 25.50 pet.

NOTICES
Ash 9 to 20 pet.
Volatile 27.72 pet minimum.
Sulfur 1.0 pct maximum

b. Characteristic coal demand from
these powerplants. The potential
annual demand for coal, of the type
described above which would result
from this NOI is estimated to be as
follows:

annual
Year demand
(thousand
tons)
1979 to 1984 88,373

¢. Characteristic coal available to
these powerplants. Based on informa-
tion provided by United Power and
also Great Lakes Coal and Dock Co.,
DOE proposes to find that United
Power has received a written commit-
ment from Great Lakes Coal and Dock
Co. for a supply of characteristic coal
through 1982 with an option to renew
the commitment through 1984.

4. State and local laws. DOE has
found no state or local laws or policies
limiting the extraction or utilization
of coal that would adversely affect
these production figures, and none
have been brought to DO®s attention.

5. Conclusion. On the basis of the
contractual commitment between
United Power and Great Lakes Coal
and Dock Co., DOE proposes to find
that coal of the characteristics re-
quired will be available to Elk River 1,
2 and 3. Furthermore, on the basis of
the BOM Survey, the Coal Mine Ex-
pansion Study, the Availability Study
and the FEA 1976 National Energy
Outlook, DOE ~expects that national
coal production potential will substan-
tially exceed the total national
demand for coal in amounts sufficient
in any year to meet the estimated po-
tential additional demand resulting
from this NOI, from all other Notices
of Intention to issue Prohibition
Orders, to date, and from all outstand-
ing Prohibition Orders issued to date
under authority of section 2(a) of
ESECA. DOE therefore observes that
although United Power has a commit-
ment from Great Lakes Cozal and Dock
Co. to supply coal through 1982, with
a right to renew through 1984, United
Power could also purchase coal for Elk
River 1, 2 and 3 in other markets.

B. Coal transportation. 1. Localion
of powerplants and coal supply. Based
on information provided by United
Power, coal for Elk River 1, 2 and 3
has been contracted ta be supplied
from Colstrip, Mont. While this
supply area has been chosen by United
Power to provide complying coal to
these powerplants, DOE observes that
complying coal can be transferred by
rail from other identifled sources
within the United States,

2. Route of coal shipment. Based on
information provided to DOE by
United Power, the primary route for

| remain operational.

coal delivery for Elk River 1, 2 and 3
would originate on the Burlington &
Northern (B. & N.) Railroad at Col-
strip, Mont. and carry the coal directly
to Elk River 1, 2 and 3.

3. Orginating itrunk carrier. B. & N.,
the expected carrier of coal for Elk
River 1, 2 and 3 has indicated that it is
willing to acquire any needed capacity
involved in shipment to Elk River 1, 2
and 3 and that it would modify its ex-
pansion plans with demand conditions,
The railroad also indicated that its
carrying capacity could be expanded
as quickly as powerplants prepare to
burn coal.

Based on an FEA study, Utility
Analysis of Coal Transportation Avail-
ability, November 1976, DOE has con-
cluded that for all potential Prohibi-
tion Order candidates studied, there
would be no major constraints in
transporting coal. The study examined .
existing rail transportation car capac-
ity, water transportation capacity, in-
cluding unloading docks, where appli-
cable, and took into account projec-
tions made by all carriers to meet the
anticipated demand for all types of
transportation facilities assuming all
powerplants studied were to receive
orders under Sections 2(a) of ESECA.

DOE has not found nor has it been
informed of any apparent constraints
to carrying coal for any alternate or
intermediate carriers should they be

4, Powerplant facilities. Elk River 1,
2 and 3 presently have coal unloading
facilities which United Power has ad-
vised DOE are adequate to handle the
projected coal demand. There are no
obstacles to the delivery of coal to Elk
River 1, 2 and 3.

5. Conclusion. Coal transportation
facilities will be available for the
period a Prohibition Order is expected
to be in effect since no significant con-
straints to coal delivery over the pri-
mary route to Elk River 1, 2 and 3
presently exist, and alternate routes
are available,

IV. THE PROHIBITION OF THE BURNING OF
NATURAL GAS OR PETROLEUM PRODUCTS
AS THEIR PRIMARY ENERGY SOURCE
WILL NOT IMPAIR THE RELIABILITY OF
SERVICE IN THE AREA SERVED BY THE
AFFECTED POWERPLANTS

Based on an analysis of the informa-
tion submitted to DOE by the Federal
Energy Regulatory Commission and
United Power, DOE proposes to find
that the issuance of a Prohibition
Order to Elk River 1, 2 and 3 will not
impair the reliability of service in the
area served by these powerplants since
there will be no outage as a result of 3
Prohibition Order to Elk River 1, 2
and 3. United Power has advised DOE
that the 25 percent capacity factor
will allow for one boiler to always

Furthermore, both the Federtg
Energy Regulatory Commission an
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United Power have advised DOE that
a derating of 8 MW while burning coal
will not impair the reliablity of ser-
vice. Therefore, there will be no im-
pairment of reliability of service
within the meaning of ESECA in the
area served by United Power as a
result of a Prohibition Order.

[FR Doc. 78-2580 Filed 1-30-78; 8:45 am]

[6740-02]

Federal Energy Regulatory Commission
[Docket No. C178-135]

AMINOIL DEVELOPMENT, INC.
Notica of Application

JANUARY 24, 1978.

Take notice that on November 3,
1977, Aminoil Development, Inc.
(Aminoil), Golden Center 1, 2800
North Loop West, P.O. Box 94193,
Houston, Tex. 77018, filed in Docket
No. CI78-135 an application pursuant
to section T(c) of the Natural Gas Act,
as amended, and § 2.75 of the Commis-
sion’s General Policy and Interpreta-
tions, Optional Procedure for Certifi-
cating New Producer Sales of Natural
Gas, for a certificate of public conve-
nience and necessity authorizing the
sale of natural gas from its interest in
Block 317 Field, High Island Area, off-
shore Texas, to Natural Gas Pipeline
Co. of America, all as more fully set
forth in the application, which is on
file with the Commission and open to
public inspection.

The contract is for a base period of
20 years and provides for an initial
base rate of $4.53 per Mcf at 14.65
psia, subject to Btu adjustment and
new or Increased taxes. Applicant’s
gﬁt{iectlons show total deliveries at 69

CI.

Any person desiring to be heard or
to make any protest with reference to
sald application, on or before Febru-
ary 16, 1978, should file with the Fed-
eral Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the Commis-
sion’s Rules of Practice and Procedure
(18 CFR 1.8 or 1.10). All protests filed
with the Commission will be consid-
ered by it in determining the appropri-
ate action to be taken, but will not
Serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding, or
to participate as a party in any hear-
Ing therein, must file a petition to in-
tervene in accordance with the Com-
mission’s Rules.

Take further notice that, pursuant
to the authority contained in and sub-
Ject to the jurisdiction conferred upon
the Federal Energy Regulatory Com-
mission by sections 7 and 15 of the
Natural Gas Act and the Commission’s
Rules of Practice and Procedure, a

NOTICES

hearing will be held without further
notice before the Commission on this
application if no petition to intervene
is filed within the time required
herein, if the Commission on its own
review of the matter finds that a grant
of the certificate is required by the
public convenience and necesssity. If a
petition for leave to intervene is
timely filed, or if the Commission on
its own motion believes that a formal
hearing is required, further notice of
such hearing will be duly given.

Under the procedure herein pro-
vided for, unless otherwise advised, it
will be unnecessary for Applicant to
appear or be represented at the hear-

Lois D, CASHELL,
Acting Secretary.

[FR Doc, 78-2541 Filed 1-30-78; 8:45 am]

[6740-02]
[Docket Nos. CS78-187, et al.]

ARKANSAS CHILDREN'S HOSPITAL, ET AL

Notice of Applications for “Small Producer™
Certificates?

JANUARY 24, 1978.

Take notice that each of the Appli-
cants listed herein has filed an appli-
cation pursuant to section T(c) of the
Natural Gas Act and §157.40 of the
Regulations thereunder for a “small
producer” certificate of public conve-
nience and necessity authorizing the
sale for resale and delivery of natural
gas in interstate commerce, all as more
fully set forth in the applications
which are on file with the Commission
and open to public inspection.

Any person desiring to be heard or
to make any protest with reference to
said applications should on or before
February 17, 1978 file with the Fed-
eral Energy Regulatory Commission,
Washington, D.C. 20426, petitions to
intervene or protests in accordance
with the requirements of the Commis-
sion’s Rules of Practice and Procedure
(18 CFR 1.8 or 1.10). All protests filed
with the Commission will be consid-
ered by it in determining the appropri-
ate action to be taken but will not
serve to make the protestants parties
to the proceeding. Persons wishing to
become parties to a proceeding or to
participate as a party in any hearing
therein must file petitions to intervene
in accordance with the Commission’s
Rules.

Take further notice that, pursuant
to the authority contained in and sub-
ject to the jurisdiction conferred upon
the Federal Energy Regulatory Com-
mission by sections 7 and 15 of the
Natural Gas Act and the Commission’s
Rules of Practice and Procedure, a

+This notice does not provide for consoli-
dation for hearing of the several matters
covered herein.
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hearing will be held without further
notice before the Commission on all
applications in which no petition to in-
tervene is filed within the time re-
quired herein if the Commission on its
own review of the matter belleves that
a grant of the certificates is required
by the public convenience and necessi-
ty. Where a petition for leave to inter-
vene is timely filed, or where the Com-
mission on its own motion believes
that a formal hearing Is required, fur-
ther notice of such hearing will be
duly given.

Under the procedure herein pro-
vided for, unless otherwise advised, it
will be unnecessary for Applicants to
appear or be represented at the hear-
ing.

Lois D. CASHELL,
Acting Secretary.

Docket No. Date filed Applicant

C878-187..... Jan. 3, 1978 Arkansas Children's
Hospital, 720 West
Third St., Little Rock,
Ark. 72201.

Terex Exploration Co.,
Inc,, 806 The 600
Bullding, Corpus
Christi, Tex. 78473,

C878-190..... do.......... Double Eagle Drilling
Co., 4835 L.B.J.
Freeway No. 975,
Dallas, Tex. 75234.

Energy Unlimited, Inc.,
427 Second St.,
Marietta, Ohlo.

C8178-192..... Jan. 3, 1978 Jack Guenther & John

C. Korbell, 500
National Bank of
Commerce Bldg., San
Antonio, Tex. 78205,
C878-193..... do.......... Marks Ofl Inc., 4756
Capitol Life Center,
Denver, Colo. 80203.
s DOW Ofl Corp., 475
Capitol Life Center,
Denver, Colo. 80203.
CS78-196..... do........ C. K. Davis, 8700
Stemmons Fwy., suite
115, Dallas, Tex. 75247.
CS78-198..... Jan. 5, 1978 San Antonio Ol & Gas
Corp., 8634 Crownhill,
San Antonio, Tex.
78209.
CS78-197..... Jan. 6, 1978 C. Dale Stromquist, 1329
Westhaven Drive,
Liberal, Kan. 67901,
C878-198..... Jan. 9, 1978 Alfred E. Knobler, 4756
Fifth Ave., New York,
N.Y. 10017,
C878-199..... [ [ PAONEES Bonray Drilling Pund—
1976, Ltd., P.O. Box
207486, Oklahoma City,
Okla. 73120.
C878-200..... [ — Elden W. Gaus, 3420
Brentwood, Beaumont,
Tex.
Charles Richard Selke,
2120 Amherst,
Houston, Tex. 77005.
... Rio Brave Ofl Co,, Ine:,
1717 8t. James Place,
sulte 300, Houston,
Tex. 770586,

C878-203..... (. *, Mo Diana Felder Fillmore,
testamentary trust,
Pirst National Bank in
Dallas, Trust Oll Dept,,
P.O, Box 83782, Dallas,
Tex. 75288,

.. Willlam Felder III,

testamentary trust.

.. Diana Gibbs Felder,

testamentary trust.

CE76-189..... Dec. 12,
1977,

C878-181..... Dee. 30,
1977,
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Docket No. Date filed Applicant

C878-208..... [ AR Liza Felder Delaney,

testamentary trust.

.. Ann Felder Sandifer,

testamentary trust,

CS78-208..... 0 einss Diana Gibbs Felder,

living trust. .

CS78-209..... B0%eniison Alcoil Exploration, Inc.,

2526 Cerritos Ave.,
Signal Hill, Calif,
90806,

« A. Louis Canut, 3947
Marshall Way, Long
Beach, Calif. 90807,

C878-211..... B0 iscoims Havre Drilling Co., P.O.

Box “D", Havre, Mont.
58501,
C878-212..... [ [, T H-M Ofl Co., 3906 North
Nuvarro, Victoria, Tex.
CS78-213..... [, [ JE Virgil Davis Hunt, 700
North Bonner St.,
Ruston, La. 71270,
CS878-214..... Ao srersion Edward B. Little, 1007
Fountainview,
Houston, Tex. 77057,
CS78-215..... (- M= Walker & Withrow, Inc,,
101 Park Ave. Bldg.,
suite 1080, Oklahoma
City, Okla, 73102.
John Willinm Lander,
I11, P.O. Box 5617,
South Houston, Tex.
775817.
CS78-217..... (.7, SR Joseph Robert Franz,
4602 Devon St.,
Houston, Tex. 77027,
CS78-218..... [ [ . R. N. Thompson, P.O.
Box 2186, Shreveport,
La. 71162,
CS71-1148.. d0.cccveians First City National Bank
of Houston and Alfred
C. Glassell, Jr.,
Trustees for the Carrie
Gall Stringfellow
Trust, First City
National Bank Bldg.,
Houston, Tex. 77002,

C878-210.....

C878-216..... Jan. 10,
1978,

'Being noticed to reflect the names of both
trusts: The Carrie Gall Stringfellow Trust and the
Regan Meintyre Stringfellow Trust.

[FR Doc. 78-2538 Filed 1-30-78; 8:45 am]

[6740-02]
[Docket Nos. CS77-752, et al.]

BRANCH T. ARCHER, ET AL

JANUARY 5, 1978,

Notice of Applications for “Small Produces™
Certificates; Erratum

Tabulation, Page 3, Docket No.
CST7-853, Louis Arrington.

Under Column headed “Date Filed”
change “8/28/77" to read “8/28/71.,”
opposite Docket No. CS77-853.

Issued: October 14, 19717.

Kenners ¥ PLoms
Secretary.

{FR Doc. 78-2558 Filed 1-30-78; 8:45 am]

NOTICES

[6740-02]
[Docket No. CIT7-2441

CLARK OIL PRODUCING CO. ET AL.

Filing of Proposed Stipulation of Facts and
Setilement Proposal

JANUARY 24, 1978,

Take notice that on December 14,
19717, Clark Oil Producing Co., Ameri-
can Independent Oil Co., H. W. Bass
and Sons., Inc., and Home Petroleum
Corp. (Applicants) filed in Docket No.
CI77-244 a proposed stipulation of
facts and settlement proposal. Appli-
cants state that the proposed stipula-
tion of facts is dependent on the pro-
posed settlement, and that in the
event the proposed settlement is not
approved in full by the Commission,
the proposed stipulation shall be privi-
leged and shall become null and void.

On January 28, 1977, Applicants
filed an application for a certificate of
public convenience and necessity pur-
suant to section 2,756 of the Commis-
sion’s General Policy and Interpreta-
tions, for natural gas from the north
one-third of Block 585, West Cameron
Area, offshore Louisiana, to Columbia
Gas Transmission Corp. (Columbia) at
a rate of $3.7501 per Mcf. On May 16,
1977, Applicants amended their appli-
cation to reflect an increase in the
rate requested from $3.7501 per Mcf to
$4.019 per Mcf. On February 28, 1977,
Associated Gas Distributors (AGD)
filed a petition for leave to intervene,
but stated no position with respect to
the merits of the application; on
March 10, 1977, the Public Service
Commission of the State of New York
(New York) filed a notice of interven-
tion in the above-cited docket, and re-
guested a hearing on the application.
On April 6, 1977, Columbia Gas Trans-
mission Corp. filed a petition for leave
to intervene out of time. On Septem-
ber 23, 1977, pursuant to a notice
issued September 8, 1977, an informal
settlement conference was held at the
Commission's offices, and representa-
tives of Applicants, the Commission
Staff, Columbia, and AGD were in at-
tendance. The Commission has not set
this application for hearing, nor has it
issued any orders in this docket.

Applicant proposes a stipulation of
facts stating that the actual unit cost
of gas is $2.4975 per Mcf. This calcula-
tion of unit cost Is based upon an ex-
clusion of two-thirds of the lease ac-
quisition and lease rental costs, inas-
much as applicants seek certification
of sales from only one-third of the off-
shore block in question. In addition,
applicant states that an adjustment
has been made to exclude from the
cost calculations an amount of interest
which they might have received from
the reinvestment of the cash flow gen-
erated by the project.

Applicants have also filed a docu-
ment styled “Offer of Settlement of

Clark Oil Producing Co., et al.,”” pursu-
ant to section 1.18(e) at the Commis-
sion’s Rules of Practice and Procedure,
Applicants state that they have con-
tracted to sell certain gas produced
from their leasehold interests in the
month one-third of Block 595, West
Cameron Area, Offshore Louisiana.
They further state that they acquired
the block at the June, 1873 federal
lease sale for a bonus payment of
$3,521,715.00, and that the application
covers reserves totalling 10.435 Bef. As
is noted above, Applicants have ex-
cluded from their calculation of unit
cost two-thirds of the lease acquisition
and lease rental costs. According to
the Applicants, their out-of-pocket
project costs, providing no return on
investment and no federal income tax
allowance, are $4.019 per Mcf. Howev-
er, applicants propose to sell the gas in
qguestion to Columbia at & rate of
$2.4975 per Mcf, and have amended
their application accordingly. The
offer of settlement is contingent upon
Commission approval, and Applicants
state that in the event it is not accept-
ed and approved in its entirety, it shall
be privileged and of no effect.

Any person desiring to be heard or
to comment upon the settlement pro-
posal should file initial comments on
or before March 1, 1978. Reply com-
ments, if any, should be filed on or
before March 15, 1978. Such com-
ments should be filed with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washing-
ton, D.C. 20426. Comments will be con-
sidered by the Commission in order to
determine the appropriate action to be
taken. Copies of the settlement pro-
posal are on file with the Commission
and are available for public inspection.

Any person who is not a party to
this proceeding, or who has not yet
filed a protest or petition for leave to
intervene, may file such pleadings on
or before March 1, 1978, Any person
desiring to comment upon the settle-
ment proposal, or any person desiring
to be heard with reference to the ap-
plication filed herein, shall file a pro-
test or petition for leave to intervene
on or before March 1, 1878. Such fil-
ings shall be made with the Federal
Energy Regulatory Commission at the
above-noted address. All protests filed
with the Commission will be consid-
ered by it in determining the appropri-
ate action to be taken but will not

. serve to make the protestants parties

to the proceeding, Any party wishing
to become a party to a proceeding, Or
to participate as a party in any hear
ing therein, must file a petition to in-
tervene in accordance with the Com-
mission's Rules.

Lois D. CASHELL,
Acting Secrelary.

[FR Doc. 78-2542 Filed 1-30-78; 8:45 am]
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[6740-02]
[Docket No. CP78-147]

COLORADO INTERSTATE GAS CO.

Application

JANUARY 25, 1978.

Take notice that on January 9, 1978,
Colorado Interstate Gas Co. (appli-
cant), P.O. Box 1087, Colorado
Springs, Colo. 80944, filed in Docket
No. CP78-147 an application pursuant
to section T (c¢) of the Natural Gas Act
for a certificate of public convenience
and necessity authorizing a short-term
sale of natural gas to Natural Gas
Pipeline Co. of America (NGPL), all as
more fully set forth in the application
on file with the Commission and open
to public inspection.

Applicant requests authorization to
sell up to 100,000 Mecf of natural gas
per day on a best efforts basis to
NGPL, which sale would be separate
from and in addition to applicant’s
traditional long-term sales to NGPL.
Applicant states that the sale of the
proposed volumes of gas would com-
mence upon receipt of the requested
authorization here and would termi-
nate by contractual agreement on De-
cember 31, 1978. It is estimated that
this sale would total approximately
16,000,000 Mcf over the approximate
1-year term.

Applicant states that because of fa-
cility limitations on its pipeline
system, the proposed short-term sale
would not be made directly fo NGPL
at existing interconnections but by de-
livery to Northwest Pipeline Corp.
(NPC) at an existing delivery point lo-
cated at the western terminus of Ap-
plicant’'s Wyoming pipeline system
near Green River, Wyo. It is stated
that NGPL has made separate ar-

rangements with NPC and El Paso

Natural Gas Co, (El1 Paso) for trans-
bortation and redelivery of this gas to
its pipeline system.

Applicant states that the price of all
gas sold under the short-term sale to
NGPL would be at the effective unit
rate incorporated from time to time in
applicant’s FERC rate schedule EX-1,
Currently 115.06 cents per Mecf.

Applicant asserts that the proposed
short-term sale would assist it in bal-
ancing its current requirements and
Supply and would encourage producers
to develop the additional supplies
C’FIQCMIY needed in the future by pro-
Viding & ready outlet for the gas pres-
ently available.

Any person desiring to be heard or
lo make any protest with reference to
Sald application should on or before
F’ebrua.ry 17, 1978, file with the Feder-
{‘}, Energy Regulatory Commission,
: ashington, D.C. 20426, a petition to
v{}tewene or a protest in accordance
silth' the requirements of the Commis-
(108118 rules of practice and procedure

CFR 1.8 or 1.10) and the regula-

NOTICES

tions under the Natural Gas Act (18
CFR 157.10). All protests filed with
the Commission will be considered by
it in determining the appropriate
action to be taken but will not serve to
make the protestants parties to the
proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing
therein must file a petition to inter-
vene in accordance with the Commis-
sion’s rules,

Take further notice that, pursuant
to the authority contained in and sub-
ject to the jurisdiction conferred upon
the Federal Energy Regulatory Com-
mission by sections 7 and 15 of the
Natural Gas Act and the Commission’s
rules of practice and procedure, a
hearing will be held without further
notice before the Commission on this
application if no petition to intervene
is filed within the time required
herein, if the Commission on its own
review of the matter finds that a grant
of the certificate is required by the
public convenience and necessity. If a
petition for leave to Iintervene is
timely filed, or if the Commission on
its own motion believes that a formal
hearing is required, further notice of
such hearing will be duly given.

Under the procedure herein pro-
vided for, unless otherwise advised, it
will be unnecessary for applicant to
appear or be represented at the hear-

Lo1s D. CASHELL,
Acting Secretary.

[FR Doc. 78-2546 Filed 1-30-78; 8:45 am]

[6740-02]
(Docket No. CP 78-158]

COLUMBIA GAS TRANSMISSION CORP.

Application

JANUARY 25, 1978.

Take notice that on January 186,
1978, Columbia Gas Transmission
Corp. (applicant), 1700 MacCorkle
Avenue SE., Charleston, W. Va. 25314,
filed in Docket No. CP78-158 an appli-
cation pursuant to section 7(c) of the
Natural Gas Act for a certificate of
public_convenience and necessity au-
thorizing the transportation for 2
years of up to 16,100 Mcf of natural
gas perday for Allied Chemical Corp.
(Allied), all as more fully set forth in
the application on file with the Com-
mission and open to public inspection.

Applicant requests authorization to
transport up to 16,100 Mcf of natural
gas per day for Allied pursuant to a
transportation agreement dated De-
cember 14, 1977, between the two par-
ties, which gas applicant would receive
from Texas Eastern Transmission
Corp. (Texas Eastern) at an existing
point of interconnection in Westmore-
land County, Pa., and would deliver,
for the account of Allied, to CNG
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Transmission Co. (CNG), a wholesale
customer of applicant, at an existing
point of delivery in Greene County,
Va. It is stated that CNG would in
turn deliver the gas to Allled at its
Hopewell, Va., chemical complex
through existing distribution facilities.

It is indicated that Allied's Hope-
well, Va., chemical complex produces
ammonia, CO, and hydrogen, and
that the gas to be transported hereun-
der would be used to replace curtailed
film requirements of natural gas used
primarily as feedstock in the produc-
tion of ammonia with the small re-
maining amount being used as process
gas needed to provide precise tempera-
ture control. It is further indicated
that there is no technically feasible al-
ternative natural gas for this feed-
stock or process use.

Applicant states that the gas to be
transported hereunder would be deliv-
ered to Texas Eastern in the form of
ethane which is owned by Allied and
presently stored in its Choctaw Dome
storage facility in Iberville Parish, La.
It is indicated that the natural gas to
be transported for Allied is available
to the interstate market inasmuch as
the initial gas delivered would be in
the form of vaporized ethane and
owned by Allied. It is stated that the
subject gas is subject to diversion to
applicant on a temporary basis in
emergency periods when, in appli-
cant’s sole judgment, such gas is re-
quired for the protection of priority 1
requirements on its system. Gas so di-
verted would be paid back as soon as
practicable after the emergency
period, it is said.

Applicant states that its charge for
this service would be its average
system-wide unit storage and transmis-
sion cost, exclusive of company-use
and unaccounted-for gas, which is
20.56 cents per Mcf, and that it would
retain for company-use and unac-
counted-for gas a percentage of the
total volumes received for the account
of Allied, which percentage is current-
ly 4 percent.

Any person desiring to be heard or
to make any protest with reference to
said application should on or befcre
February 10, 1978, file with the Feder-
al Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the Commis-
sion’s rules of practice and procedure
(18 CFR 1.8 or 1.10) and the regula-
tions under the Natural Gas Act (18
CFR 157.10). All protests filed with
the Commission will be considered by
it in determining the appropriate
action to be taken but will not serve to
make the protestants parties to the
proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing
therein must file a petition to inter-
vene in accordance with the Commis-
sion's rules. ;
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Take further notice that, pursuant
to the authority contained in and sub-
ject to the jurisdiction conferred upon
the Federal Energy Regulatory Com-
mission by sections 7 and 15 of the
Natural Gas Act and the Commission’s
rules of practice and procedure, a
hearing will be held without further
notice before the Commission on this
application if no petition to intervene
is filed within the time “required
herein, if the Commission on its own
review of the matter finds that a grant
of the certificate is required by the
public convenience and necessity. If a
petition for leave to intervene is
timely filed, or if the Commission on
its own motion believes that a formal
hearing is required, further notice of
such hearing will be duly given.

Under the procedure herein pro-
vided for, unless otherwise advised, it
will be unnecessary for applicant to

appear or be represented at the hear-.

ing. .
Lors D. CASHELL,
Acting Secrelary.

[FR Doc. 78-2545 Filed 1-30-78; 8:45 am]

[6740-02]
[Docket No. CP77-262]

COLUMBIA GAS TRANSMISSION CORP.
Petition To Amend

JANUARY 25, 1978.

On October 1, 1977, pursuant to the
provisions of the Department of
Energy Organization Act (DOE Act),
Pub. L. 95-91, 91 Stat. 565 (August 4,
19877) and Executive Order No. 12009,
42 FR 46267 (September 15, 1977), the
Federal Power Commission ceased to
exist and its functions and regulatory
responsibilities were transferred to the
Secretary and the Federal Energy
Regulatory Commission (FERC)
which, as an independent commission
within the Department of Energy, was
activated on October 1, 1977.

The “savings provisions” of section
705(b) of the DOE Act provide that
proceedings pending before the FPC
on the date the DOE Act takes effect
shall not be affected and that orders
shall be issued in such proceedings as
if the DOE Act had not been enacted.
All such proceedings shall be contin-
ued and further actions shall be taken
by the appropriate component of DOE
now responsible for the function
under the DOE Act and regulations
promulgated thereunder. The func-
tions which are the subject of these
proceedings were specifically trans-
ferred to the FERC by section
402(a)(1) of the DOE Act.

The joint regulation adopted on Oc-
tober 1, 1977, by the Secretary and the
FERC entitled “Transfer of Proceed-
ings to the Secretary of Energy and
the FERC,” 10 CFR ——, provided
that this proceeding would be contin-

NOTICES

ued before. the FERC. The FERC
takes action in this proceeding in ac-
cordance with the above-mentioned
authorities. ,

Take notice that on January 5, 1978,
Columbia Gas Transmission Corp. (pe-
titioner), 1700 MacCorkle Avenue SE.,
Charleston, W. Va, 25314, filed In
Docket No. CPT77-282 a petition to
amend the order of July 1, 1977, issued
by the Federal Power Commission
(FPC) in the instant docket pursuant
to section T(c) of the Natural Gas Act
s0 as to authorize the installation and
operation of an additional 4,000 horse-
power reciprocating compressor unit
instead of the 4,250 horsepower tur-
bine-powered centrifugal unit which
was previously authorized herein, all
as more fully set forth in the petition

to amend on file with the FERC and .

open to public inspection.

It is indicated that pursuant to the
FPC order of July 1, 1977, petitioner
was authorized, inter alia, to install
and operate an additional 4,250 horse-
power compressor unit at Coco com-
pressor station located in Kanawha
County, W. Va., which horsepower ad-
dition is part of a project designed to
enable petitioner to increase the
annual storage turnover volumes in its
Coco storage compilex. It is stated that
petitioner proposed the installation of
the 4,250 horsepower turbine-powered
centrifugal compressor unit as an addi-
tion to the existing Coco compressor
station which consists of six recipro-
cating compressor units totaling 5,500
horsepower, five 880 horsepower and
one 1,100 horsepower units. The origi-
nal filing in the instant docket was
based on the need to commence the
drilling of additional Coco storage
wells during 1977, whereas, construc-
tion of the Coco horsepower addifion
was not to commence until the
summer of 1978, it is said.

The application states that initial
compressor station design investiga-
tions determined that the installation
of a 4,250 horsepower turbine-powered
centrifugal compressor unit would sat-
isfy the additional Coco compression
requirements at the lowest capital
cost, and that in order to minimize
Coco's fuel requirements it would have
been necessary to base load the exist-
ing reciprocating units and utilize the
centrifugual unit only during limited
periods when maximum station horse-
power is required. The application fur-
ther states that when detalled design
investigations were conducted during
1977, it was determined that installa-
tion of the 4,250 horsepower centrifu-
gal unit would require an approximate
54-percent increase in the utilization
of the older units which would acceler-
ate wear and fatigue. It was defer-
mined that the increase in operating
expenses with the 4,250 horsepower
unit, would have been $209,600 rather
than the estimated $134,900 increase

reflected in the original application, it
is stated. Petitioner asserts that fur-
ther studies were conducted to develop
an alternative which would extend the
service life of the existing Coco units
by reducing their load factor.

Petitioner has now determined that
this objective can best be accom-
plished by the proposed installation of
a 4,000 horsepower reciprocating com-
pressor unit, Petitioner indicates that
the heavy duty design and high fuel
efficiency of the proposed reciprocat-
ing unit makes it more suitable for a
base load type of operation, and that
its broad performance range makes its
operation interchangeable with the
existing reciprocating units. Petitioner
states that base loading the proposed
4,000 horsepower reciprocating unit
would reduce the required utilization
of the existing units by approximately
40 percent, and that the annual sta-
tion fuel consumption would be re-
duced by approximately 63,000 Mcf
compared to station fuel consumption
with the currently authorized 4,250
horsepower addition.

Consequently, petitioner proposes to
install a 4,000 horsepower reciprocal-
ing compressor unit addition at an es-
timated cost of $3,165,000, which cost
would be financed through funds gen-
erated internally. The cost of the unit
proposed herein in an increase of ap-
proximately $1,911,300 over the unit
proposed in the original application
filed herein, it is said.

Any person desiring to be heard or
to make any protest with reference to
said petition to amend should on or
before February 17, 1978, file with the
Federal Energy Regulatory Commis-
sion, Washington, D.C. 20426, a peti-
tion to intervene or a protest in accor-
dance with the requirements of the
Commission’s rules of practice and
procedure (18 CFR 1.8 or 1.10) and the
regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be considered_ by
it in determining the appropriate
action to be taken but will not serve L0
make the protestants parties to the
proceeding. Any person wishing fo
become & party to a proceeding or to
participate as a party in any hearing
therein must file a petition to inter-
vene in accordance with the Commis-
sion’s rules.

Lois D. CASHELL,
Acting Secretary.

[FR Doc. T8-2547 Filed 1-30-78; 8:45 am]

[6740-02]
[Docket No. CP 75-158]
CONSOLIDATED GAS SUPPLY CORP.
Petition To Amend
JANUARY 25, 1978.

On October 1, 1977, pursuant to the
provisions of the Department Of
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Energy Organization Act (DOE Act),
Pub. L. 95-91, 21 Stat. 565 (August 4,
1977) and Executive Order No. 12009,
42 FR 46267 (September 15, 1977), the
Federal Power Commission ceased to
exist and its functions and regulatory
responsibilities were transferred to the
Secretary of Energy and the Federal
Energy Re Ty Commission
(FERC) whic! as an independent
commission within the Department of
Ex}lel_lrgy. was activated on October 1,
1971.

The “savings provisions” of Section
705(b) of the DOE Act provided that
proceedings pending before the FPC
on the date the DOE Act takes effect
shall not be affected and that orders
shall be issued in such proceedings as
if the DOE Act had not been enacted.
All such proceedings shall be contin-
ued and further actions shall be taken
by the appropriate component of DOE
now responsible for the function
under the DOE Act and regulations
promulgated thereunder. The func-
tions which are the subject of this pro-
ceeding were specifically transferred
to the FERC by Section 402(a)1) of
the DOE Act.

The joint regulation adopted on Oc-
tober 1, 1977, by the Secretary and the
FERC entitled “Transfer of Proceed-
ings to the Secretary of Energy and
the FERC,” 10 CFR ——, provided
that this proceeding would be contin-
ued before the FERC. The FERC
takes action in this proceeding in ae-
cordance with the above mentioned
authorities.

Take notice that on January 4, 1977,
Consolidated Gas Supply Corporation
(Petitioner), 445 West Main Street,

Clarksburg, W. Va. 26301, filed in

Docket No. CP75-158 a petition to
amend the order of May 29, 1975 (53
FPC —), as amended, issued by the
Federal Power Commission (FPC) in
the instant docket pursuant to Section
7 of the natural gas act so as to permit
certain modifications to the replace-
ment program for its West Virginia
wet gas transmission system previous-
ly authorized in this docket, all as
more fully set forth in the petition on
file with the FERC and open to public
inspection,

It is indicated that pursuant to the
FPC order of May 28, 1875, in the in-
stant docket, the FPC authorized Peti-
tioner’s four-year program to replace
Its West Virginia wet gas transmission
System at an estimated capital cost of
$18,301,700. It is further indicated
that pursuant to the FPC amending
order of August 18, 1876, Petitioner
Was authorized to defer for one year
anstructlon of the 24.4 miles of Line
No. TL-418 authorized by the May 29,
1925. order. Petitioner alleged that its
1876 construction budget would not
Provide sufficient capital funds to con-
Struct this line as well as the dry gas
bipeline proposed in Docket No. CP76-
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396, It is stated that studies were
under way to determine whether seg-
ments of dry gas Line Nos. H-192, TL-
264 and TI~265 could be made avail-
able for incorporation into its wet gas
system in substitution for the con-
struction of new pipelines as previous-
1y authorized herein.

It is indicated that on February 24,
1977, Petitioner filed a petition to
amend further the FPC order of May
29, 1975, herein to (1) reclassify, from
dry gas to wet gas transmission ser-
vice, at a cost of $363,000, approxi-
mately 24 miles of existing 20-inch
Line No. TI~265, in lieu of construct-
ing 24 miles of new 24-inch Line No.
T1-418 at an estimated cost of
$5,400,000 as previously authorized; (2)
construct and operate an 880-horse-
power compressor station near Yellow
Creek in Calhoun County, W. Va,, in
lieu of the 1320-horsepower Burnt
House Station previously authorized;
and (3) defer all other projects sched-
uled from 1977-79 by one year, pend-
ing further studies of its West Virginia
wet and dry gas transmission systems.
The company further stated that all
other 1976 projects which had been
deferred until 1977 by the FPC order
of August 18, 1976, were scheduled to
be completed in 1977. It is indicated
that pursuant to the ¥FPC order of
May 25, 1977, in the instant docket,
these modifications were approved. It
is further indicated that pursuant to
order of October 21, 1977, the FERC
granted Petitioner authorization to

'substitute an 1100-horsepower engine

for the 880-horsepower engine autho-
rized for Yellow Creek compressor sta-
tion by the ¥PC’s order of May 25.

The petition states that the projects
proposed to be completed now as au-
thorized are as follows;

1978
All projects modified.

1979

(1) Construct and operate 4.7 miles of 12-
inch Line No. T1L-427 from Kennedy Station
to Law Station.

(2) Construct and operate 5.8 miles of 8-
inch Line No. T1-425 from Davis Station to
Law Station.

(3) Abandon 35.9 miles of 16- and 20-inch
Line No. H-138 from Jones Station to
Stutler Junction,

(4) Abandon 1.1 miles of Line No. H-139
from Heckert Junction to former Payne Sta-
tion.

The modifications which applicant
proposes to make for all three years of
the project by this petition are as fol-
lows;

1978

(1) Relocate 2,000 horsepower from Craig
Station to Yellow Creek Station and delete
construction of 6.9 miles of 10-inch Line No.
TL-423 from Cralg Station to Burnt House
Junction

(2) Construct and operate 5.5 miles of 12-
inch Line No. T1-422 from Yellow Creek
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Station to Buckmeyer Junction in leu of
construction of 11.4 miles of 12-Inch Line
No. TL-422 from Burnt House Junction to
Cabot Station.

(3) Reclassify, from transmission to pro-
duction, 7.5 miles of 10-inch Line No. H-68
from Craig Station to Burnt House and 6.5
milles of 12-inch Line No. H-183 from Burnt
House Junction to Yellow Creek Station.

(4) Reclassify, from dry gas to wet gas
transmission service, 14.8 miles of 12-inch
Line No. H-192 and 14.7 miles of 12-inch
Line No. TL-284 from Minnora Junction to
Jones Station replacing 14.3 miles of 20-inch
TL-273.

(5) Construct and operate 0.2 mile of 12-
inch Line No. TL-277 connecting Line No.
H-192 to Line No, H-138 at Jones Station.

(6) Construct and operate 0.85 mile of 8-
inch and 0.4 mile of 12-inch Line No. TL-369
(extension) to connect lines described in (4)
above to Orma Station discharge.

(7) Miscellaneous tie-in facilities to cen-
nect existing 12-inch Line No. TI-382 at
Minnora Junction to facilities described in
(4) above.

(8) Abandon 14.3 miles of 20-inch Line No.
TL-273 from Minnore Junction to Jones
Station.

1979

(1) Construct and operate 4.7 miles of 10-
inch Line No. T1-427 from Dent Junction to
Kennedy Station in lieu of 7.1 miles of 10-
inch Line No. TL-427 from Camden Station
to Kennedy Station previously authorized.

(2) Reclassify, from transmission to pro-
duction, 4.8 miles of 10-inch Line No, TL—
221 from Dent Junction to Kennedy Sta-
tion,

(3) Reclassify, from transmission to pro-
duction, 2.8 miles of 12- and 16-inch Line
No. H-32 from Law Junction to Wymer
Junction and connect remaining portion of
Line No. H-32 to pipeline described in Sec-
tion III, paragraph (2).

(4) Reclassify, from transmission to pro-
duction, 4.7 miles of 10-inch Line No. TL-
207 from Douglas Junction to Linder
Meters, improving Camden Station suction.

(5) Retire 3.4 miles of 8-inch Line No. TL~
226 from transmission service, retaining 0.2
mile in distribution service, 0.5 mile in pro-
duction and abandoning 2.7 mlles.

(6) Construct and operate 13.1 miles of 10-
inch Line No. Ti~428 from Sardis Station to
Dearth Junction in lleu of 4.6 miies of 6-
inch and 8.1 mfles of 8-inch line previously
authorized.

(7) Reclassify, from transmission to pro-
duction, 3.5 mi®s of 10-inch Line No. TL-
354 from Sardis Station to Morrison Junc-
tion.

(8) Reclassify, from transmission to pro-
duction, 0.2 mile of 8-inch Line No. TL-291
connecting Line Nos, T1-354 and H-141.

(9) Reclassify, from transmission to pro-
duction, 4.5 miles of 16-inch Line No. H-141
from Morrison Junction to Springer Junc-
tion.

(10) Reclassify 2.1 miles of 18-inch Line
No. H-150 to production from Springer
Junction to production Line H-88 and aban-
don 3.7 miles of line from H-88 to Stutler
Junction.

(11) Construet and operate 3.1 miles of 16-
miles of 16-inch Line No. T1-432 from Flem-
ing Junction connecting Line Nos. H-192
and T1-264 to Line No, T1-418.

(12) Reclassify, from dry to wet gas trans-
mission service, 19.4 miles of 12-inch Line
No. H-192 and 10.2 miles of 14- and 16-inch
Line No. T1-264 from Jones Station to
Fleming Junction.
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(13) Reclassify, from transmission to pro-
duction, 13.8 miles of Line No. H-45 from
Fink Junction to Collins Junction.

(14) Reclassify, from transmission to pro-
duction, 0.8 mile of 8-inch Line No. H-149
from Maxwell Station to Line No. H-45.

(15) Relocate one 440-horsepower com-
pressor engine from Maxwell Station to Col-
lins Station, instead of to Smithburg as pre-
viously authorized.

(16) Pipe sections in 2.3 miles of 10-inch
Line No. TL-238 from Camden Station to
Douglas Junction and 1.1 miles of 10-inch
Line No. TL-207 from Douglas Junction to
Dent Junction will continue to be replaced,
size for size, under Section 2.55 of the Com-
mission’s Statements of General Policy and
Interpretations, resulting in complete re-
placement of these lines by the completion
of the subject program.

(17) Reclassify, from transmission to pro-
duction, 4.0 miles of 12- and 18-inch Line
No. TL-215 from Kennedy Station to Law
Station.

1980

(1) Construct and operate 6.2 miles of 8-
inch Line No. TL-424 from Smithburg Sta-
tion to Middle Run Junction (a 0.5-mile in-
crease over 1978 Projects (1) and (2) de-
scribed at page 4 of the original application
herein).

(2) Reclassify, from transmission to pro-
duction, 4.1 miles of 8-inch Line No. H-15
from Smithburg Station to Collins Junction.

(3) Abandon 1.6 miles of 20-inch Line No.
H-45 from Collins Junction to Maxwell
Junction.

(4) Abandon 0.5 mile of 12-inch Line No.
TL~362 from Maxwell Junction to Middle
Run Junction.

The petition states that Petitioner
proposes certain additional minor
changes to its wet gas transmission
system replacement which, primarily,
involve the reclassification from dry
gas to wetl gas transmission service of
several sections of pipeline proposed
to be replaced by new pipeline over
the years 1978-80 in an application
filed in Docket No. CP78-143 filed con-
currently herewith. Petitioner asserts
that this modified wet gas replace-
ment program would result in less cost
to the company and its customers and
less environmental impact, while satis-
fying existing standards of safety and
continuity of service. =

It is stated that the following data
summarize the advantages of the wet
gas replacement program as modified:

ORIGINAL PLAN (AS AMENDED THROUGH 1977)

REMAINING WORK TO BE COMPLETED 1978~-1980

1. Construct and operate 74.3 miles of new
pipeline.

2. Reclassify from dry gas transmission to
wet gas transmission zerc miles of pipeline.

3. Relocate 440 horsepower.

4. Abandon 123.6 miles of pipeline.

5. Reclassify to production or distribution
zero miles of pipeline. Estimated cost of
above work 1978-1979, $12,667,493.

REvVISED PraN 1978-1980

WORK TO BE COMPLETED

1. Construct and operate 45.3 miles of new
pipeline, ;
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2. Reclassify from dry gas transmission to
wet gas transmission 68.1 miles of pipeline,

3. Relocate 2440 horsepower,

4, Abandon 59.8 miles of pipeline.

5. Reclassify to production or distribution
63.3 miles of pipeline.

Estimated cost of above work 1978-1980,
$7,326,600,

Estimated Net Reduction in Capital Costs,
$5,340,893.

It is not anticipated that any cus-
tomer's service would be terminated as
a result of the abandonments pro-
posed herein, it is said.

The petition states that the annual
expenses should be reduced due to the
elimination of gas losses as described
in the original application herein. The
petition further states that the esti-
mated costs of the proposed facilities
for all three years would be
$17,421,337, which cost would be fur-
nished from funds on hand and funds
to be obtained from Petitioner’s
parent, Consolidated Natural Gas
Company.

Any person desiring to be heard or
to make any protest with reference to
said petition to amend should on or
before February 17, 1978, file with the
Federal Energy Regulatory Commis-
sion, Washington, D.C. 20426, a peti-
tion to intervene or a protest in accor-
dance with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural Gas
Act (18 CFR 157.10). All protests filed
with the Commission will be consid-
ered by it in determining the appropri-
ate action to be taken but will not
serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding or
to participate as a party in any hear-
ing therein must file a petition to in-
tervene in accordance with the Com-
mission’s Rules.

Lois D. CASHELL,
Actling Secrelary.

[FR Doc. 78-2548 Filed 1-30-78; 8:45 am]

[6740-02]
[Docket No. CP71-290]

CONSOLIDATED SYSTEM LNG CORP.
Petition To Amend

JANUARY 25, 1978.

On October 1, 1977, pursuant to the
provisions . of the Department of
Energy Organization Act (DOE Act),
Pub. L. 95-91, 91 Stat. 565 (August 4,
1977) and Executive Order No. 12009,
42 FR 46267 (September 15, 1977), the
Federal Power Commission ceased to
exist and its functions and regulatory
responsibilities were transferred to the
Secretary and the Federal Energy
Regulatory Commission (FERC)
which, as an independent commission
within the Department of Energy, was
activated on October 1, 1977.

The “savings provisions” of section
705(b) of the DOE Act provide that
proceedings pending before the FPC
on the date the DOE Act takes effect
shall not be affected and that orders
shall be issued in such proceedings as
if the DOE Act had not been enacted.
All such proceedings shall be contin-
ued and further actions shall be taken
by the appropriate component of DOE
now responsible for the function
under the DOE Act and regulations
promulgated thereunder, The func-
tions which are the subject of these
proceedings were specifically trans-
ferred to the FERC by section 402(a)
(1) of the DOE Act.

The joint regulation adopted on Oc-
tober 1, 1977, by the Secretary and the
FERC entitled “Transfer of Proceed-
ings to the Secretary of Energy and
the FERC,” 10 CFR ——, provided
that this proceeding would be contin-
ued before the FERC. The FERC
takes action in this proceeding in ac-
cordance with the above mentioned
authorities.

Take notice that on January 17,
1978, Consolidated System LNG Cor-
poration (Consolidated LNG) tendered
for filing a petition to amend its Certi-
ficate of Public Convenience and Ne-
cessity in the above-captioned proceed-
ing. Consolidated LNG states that the
proposed amendment to the certificate
of public convenience and necessity
was prepared and filed in accordance
with a Settlement Proposal filed as an
appendix to the petition to amend,
and which is allegedly intended to re-
solve a dispute between Consolidated
LNG and the Public Service Commis-
sion of the State of New York regard-
ing Consolidated LNG’s initial tariff
submitted on August 5, 1977, in the
above-captioned proceeding.

Consolidated LNG states that on
August 5, 1977, in accordance with or-
dering paragraph F(2) b of the Com-
mission’s Opinion No. 622,* a tariff,
with accompanying rate schedules was
filed with the Commission. Petitioner
further declares that the Commis-
sion’s Opinion No. 622, issued on June
28, 1972, granted to Consolidated LNG
a certificate for the construction and
operation of facilities and for the in-
terstate transportation and sale of im-
ported LNG for resale, The certificate
is said to have been issued including
the condition that Consolidated LNG,
consistent with its unaccepted offer of
settlement; provide in its rate schedule
for an initial rate of return on equity
not to exceed 12 percent to be applied
to the net investment rate base 1ess
the outstanding long-term debt obliga-

1 Columbia LNG Co., et al, Docket NOS.
CP71-68 et al, Opinion No. 622, 47 FFC
1624 (1972), as amended after rehearing by
Opinion No. 622-A, 48 FPC 723 (1972).
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tions of consolidated LNG; provided
however, that in no event shall the
rate of return on equity be applied to
more than 54 percent of Consolidated
LNG’s net investment without prior
approval first having been sought and
obtained from the Commission.

Consolidated LNG alleges that its
offer of settlement included a reserva-
tion of the right to file for more than
12 percent return on equity if finan-
cial conditions changed from those ex-
isting in July, 1971. The Consolidated
LNG’s August 5 transmittal letter
with the proposed initial tariff de-
tailed increases in the cost of capital
which in Consolidated L.LNG's opinion
require a return on equity of 15 per-
cent.

On August 19, 1977, it is stated that
the New York Commission filed a
motion to reject the tariif filing ten-
dered by Consolidated LNG and seek-
ing an order directing Consolidated
LNG to file tariff sheets incorporation
a 12 percent return on equity in con-
formity with ordering paragraph F(2)b
of Opinion No. 622. On September 5,
1977, Consolidated LNG filed a re-
sponse to the New York Commission’s
motion requesting that, if Consolidat-
ed LNG's filing was proceduraily de-
fgctive. the Commission treat the
filing as a motion to amend ordering
paragraph F(2)b of Opinion No. 622.
In that same filing, Consolidated LNG
urged the Commission to schedule a
prehearing conference to explore the
possibility of settlement of the dispute
between the New York Commission
and Consolidated LNG, On September
15, 1977, the New York Commission
replied to Consolidated LNG’s re-
Sponse and indicated its willingness to
barticipate in efforts to expedite the
broceedings, although maintaining its
position that Consolidated LNG could
Ifl‘(l)‘t implement its compliance tariff
iling.

Consolidated LNG states that on De-
cember 9, 1977, it filed a motion to
tonvene a settlement conference to re-
solve the dispute between itself and
the New York Commission. Subse-
Quently settlement conferences were
scheduled pursuant to letter notice
issued by Commission Staff. Pursuant
o the notice, settlement conferences
Were held on January 5 and 9, 1978.
Consolidated LNG states that as a
result of the settlement conferences,
Consolidated LNG filed the Settle-
ment Agreement and Motion to
Amend the Certificate of Convenience
and Necessity that are the subject of
this notice,

x Consolidated LNG states that its Pe-
ition to Amend the Certificate seeks
to eliminate the condition in its certifi-
;fzte- set out in ordering paragraph
o 2)b. specifying a 12 percent return
s{‘ equity. Consolidated LNG further
. ales that the condition is no longer
ecessary in view of its agreement to
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file substitute tariff sheets providing
that the rate of return applicable to
Consolidated LNG will be the rate or
return the same as the effective rate
of return reflected in rates being col-
lected by Consolidated Gas Supply
Corporation pursuant to order to the
Federal Energy Regulatory Commis-
sion, or its predecessor the Federal
Power Commission applied to Consoli-
dated LNG’s net investment rate base
related to the certificated facilities
and services. Consolidated LNG states
that the return so calculated shall be
subject to appropriate reduction and
refunds commensurate with those or-
dered by the Commission with respect
to rate of return collected by Consoli-
dated Gas Supply Corporation, subject
to refund.

Consolidated LNG states that the
precise date of the commencement of
sales and services pursuant to the pro-
visions of the revised tariff is not
known, but LNG deliveries to Consoli-
dated LNG are expected to begin in
the first quarter of 1978. Accordingly,
the rates reflected in the revised tariff
sheet filed pursuant to the terms of
the Settlement Proposal are filed to
become effective upon the initiation of
deliveries to Consolidated Gas Supply
Corporation.

Copies of Consolidated LNG's filings
are on file with the Commission and
are available for public inspection. Ac-
cordingly, any person desiring to file
comments on the Settlement Proposal,
or to respond to the Petition to
Amend the Certificate of Public Con-
venience and Necessity or to petition
for leave to intervene in the proceed-
ing should, on or before February 17,
1978, file comments on a petition to in-
tervene with the Federal Energy Reg-
ulatory Commission, 825 North Cap-
itol Street NE., Washington, D.C.
20426. Comments will be considered by
the Commission in determining the
appropriate action to be taken, but
will not serve to make the commenters
parties to the proceeding. Any person
seeking to become a party to the pro-
ceeding, and who has not already done
so, must file a petition to intervene.

Lois D. CasHELL,
Acting Secretary.

[FR Doc. 78-2549 Filed 1-30-78; 8:45 am]

[6740-02]
[Docket No, CR77-391
IOWA POWER AND LIGHT CO.
Petition To Amend

JANUARY 24, 1978.

On October 1, 1977, pursuant to the
provisions of the Department of
Energy Organization Act (DOE Act),
Pub. L. 95-91, 91 Stat. 565 (August 4,
1977), and Executive Order No. 12009,
42 FR 46267 (September 15, 1977), the
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Federal Power Commission (FPC)
ceased to exist and its functions and
regulatory responsibilities were trans-
ferred to the Secretary of Energy and
the Federal Energy Regulatory Com-
mission (FERC) which, as an indepen-
dent commission within the Depart-
mentof Energy, was activated on Oc-
tober 1, 1977.

The “savings provisions” of Section
705(b) of the DOE Act provided that
proceedings pending before the FPC
on the date the DOE Act takes effect
shall not be affected and that orders
shall be issued in such proceedings as
if the DOE Act had not been enacted.
All such proceedings shall be contin-
ued and further actions shall be taken
by the appropriate component of DOE
now responsible for the function
under the DOE Act and regulations
promulgated thereunder. The func-
tions which are the subject of this pro-
ceeding were specifically tranferred to
the FERC by Section 402(a)1) or
402(a)(2) of the DOE Act.

The joint regulation adopted on Oc-
tober 1, 1977, by the Secretary and the
FERC entitled “Transfer of Proceed-
ings to the Secretary of Energy and
the FERC,” 10 CFR ——, provided
that this proceeding would be contin-
ued before the FERC. The FERC
takes action in this proceeding in ac-
cordance with the above mentioned
authorities.

Take notice that on December 27,
19717, Iowa Power and Light Co. (Peti-
tioner), 666 Grand Avenue, Des
Moines, Iowa 50309, filed in Docket
No. CP77-39 a petition to amend the
FPC’s declaration of exemption issued
September 19, 1977, in said docket pur-
suant to Section 1(c) of the Natural
Gas Act, all as more fully set forth in
the petition on file with the FERC
and open to public inspection.*

The petition indicates that on
August 1, 1977, Petitioner, Northern
Natural Gas Co. (Northern) and North
Central Public Service Co. (North Cen-
tral) entered into a gas transportation
agreement which is included in North-
ern’s pending application in Docket
No. CD77-600. Petitioner states that
this application requests, in part, that
Northern be granted authorization
pursuant to Section T(c) of the Natu-
ral Gas Act to implement the gas
transportation agreement by deliver-
ing natural gas in specified volumes to
Petitioner at Northern's Des Moines,
Towa, TBS No. 1 for the account of
North Central for storage by Petition-
er in its LNG facility during the
summer season (March 27-November
26), and that redeliveries of this gas be

iThe petition to amend was Initially ten-
dered for filing on December 27, 1977. how-
ever, the fee required by Section 159.1 of
the Regulations under the Natural Gas Act
(18 CFR 159.1) was not pald until January
19, 1978; thus, filing was not completed until
the latter date.
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accomplished by displacement
through reduction of deliveries to Pe-
titioner at TBS No. 1 and that natural
gas so displaced would be provided to
North Central at specified times and
delivery point in Iowa during the
winter season (November 27-March 26
next following). On November 25,
1977, the FERC issued a temparary
certificate to Northern in Docket No.
CP77-600. Petitioner states that the
temporary certificate was conditioned
upon Petitioner’s seeking amendment
of the declaration of exemption issued
in the instant docket and that the in-
stant petition to amend is in response
to that condition. It is further stated
that the instant petition to amend is
intended to implement a liquefied nat-
ural gas storage agreement, dated
August 2, 1977, between Petitioner and
North Central.

Petitioner indicates that under the
previously unamended terms of the
gas storage agreement, it is obligated
to receive natural gas for liquefaction
and storage for the account of North
Central during the summer season and
to vaporize and redeliver equivalent
volumes to North Central in the
winter season up to & maximum obli-
gation of 16,000 Mecf. It is indicated
that since authorization to transport
the subject gas during the summer
season was granted November 25, 1977,
Petitioner has not received any such
volumes for the account of North Cen-
tral. Petitioner states that at the pre-
sent time, it has determined that it
has supplies of liquefied natural gas in
its LNG facility available for delivery
and transportation to North Central
which would partially alleviate North
Central’'s winter season supply needs,
and that Petitioner is prepared to obli-
gate 16,000 Mcf of gas presently in its
LNG storage facility for delivery to
North Central during the 1977-78
winter heating season.

It is indicated that Petitioner and
North Central have agreed to amend
the ligquefied natural gas storage
agreement, dated August 2, 1877, so as
to allow the storage, vaporization, and
delivery by displacement through
Northern's system to North Central of
this quantity of gas during the 1977-78
winter season. Petitioner proposes im-
mediately to credit to the account of
North Central 16,000 Mcf of gas from
its LNG facility to be available to
North Central for delivery during the
1977-78 heating season, and North
Central would return said gas to Peti-
tioner during the 1978 summer season.

Accordingly, Petitioner requests
amendment of the declaration of ex-
emption issued in the subject docket
so as to exempt from the provisions of
the Natural Gas Act the transporta-
tion, predelivery, storage, and replace-
ment transfer of natural gas in the op-
erations of Petitioner's gas distribu-
tion, storage, and LNG facilities con-
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nected to the facilities of Northern in
Polk County, Iowa. It is stated that
the Iowa State Commerce Commission
exercises jurisdiction over the rates,
service, and facilities of Petitioner.

Any person desiring to be heard or
to make any protest with reference to
said petition to amend should on or
before February 16, 1978, file with the
Federal Energy Regulatory Commis-
sion, Washington, D.C. 20426, a peti-
tion to intervene or a protest in accor-
dance with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 1.8 or 1.10). All
protests filed with the Commission
will be considered by it in determining
the appropriate action to be taken but
will not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a pro-
ceeding or to participate as a party in
any hearing therein must file a peti-
tion to intervene in accordance with
the Commission’s Rules.

Lois D. CASHELL,
Acting Secretary.

[FR Doc. 78-2544 Filed 1-30-78; 8:45 am]

[6740-02]
[Docket No. CP60-44]

MICHIGAN WISCONSIN PIPE LINE CO. AND
TEXAS GAS TRANSMISSION CORP,

Petition To Amend

JANUARY 25, 1978.

On October 1, 1977, pursuant to the
provisions of the Department of
Energy Organization Act (DOE Act),
Pub. L. 95-91, 91 Stat. 565 (August 4,
1977) and Executive Order No. 12009,
42 FR 46267 (September 15, 1977), the
Federal Power Commission ceased to
exist and its functions and regulatory
responsibilities were transferred to the
Secretary and the Federal Energy
Regulatory Commission (FERC)
which, as an independent commission
within the Department of Energy, was
activated on October 1, 1977.

The “savings provisions” of Section
705(b) of the DOE Act Provide that
proceedings pending before the FPC
on the Date the DOE Act takes effect
shall not be affected and that orders
shall be issued in such proceedings as
if the DOE Act had not been enacted.
All such proceedings shall be contin-
ued and further actions shall be taken
by the appropriate component of DOE
now responsible for the function
under the DOE Act and regulations
promulgated thereunder. The func-
tions which are the subject of these
proceedings were specifically trans-
ferred to the FERC by Section
402(a)(1) of the DOE Act.

The joint regulation adopted on Oc-
tober 1, 1977 by the Secretary and the
FERC entitled “Transfer of Proceed-
ings to the Secretary of Energy and

the FERC,” 10 CFR ——, provided
that this proceeding would be contin-
ued before the FERC. The FERC
takes action in this porceeding in ac-
cordance with the above mentioned
authorities.

Take notice that on January 5, 1978,
Michigan Wisconsin Pipe Line Co.
(Mich-Wisc), One Woodward Avenue,
Detroit, Mich. 48226, and Texas Gas
Transmission Corp. (Texas Gas), 3800
Frederica Street, Owensboro, Ky.
42301 (Petitioners) filed in Docket No.
CP60-44 a joint petition to amend the
order of August 11, 1960, issued by the
Federal Power Commission (FPC) in
the instant docket (24 FPC 212) pursu-
ant to Section 7(c) of the Natural Gas
Act so as to provide for additional ex-
change points, all as more fully set
forth in the petition to amend on file
with the FERC and open to public in-
spection.

It is indicated that pursuant to the
FPC order of August 11, 1960 in the
instant docket and to an exchange
agreement, dated February 15, 1960,
Mich-Wise, successor-in-interest to
American Louisiana Pipe Line Co., and
Texas Gas established four exchange
points for deliveries of natural gas be-
tween them.

It is indicated that by an amended
gas exchange agreement, dated De-
cember 9, 1977, between Petitioners,
Petitioners have amended the Febru-
ary 15, 1960 exchange agreement to
provide for the following points of de-
livery:

(1) Where Mich-Wisc’s pipeline in-
terconnects with the 26-inch line of
Texas Gas near Slaughters, in Web-
ster County, Ky.

(2) At the various interconnections
of the facilities of Mich-Wisc and
Texas Gas located near Eunice, in
Acadia Parish, La. .

(3) Where Mich-Wisc’s pipeline in-
terconnects with the 10-inch line of
Texas Gas in Cameron Parish, La.

(4) Where Mich-Wisc’s pipeline in-
tersects the 16-inch line of Texas Gas
near Bedford, in Lawrence County,
Ind.

(5) Where Mich-Wisc's Pipeline in-
terconnects with the 4-inch line of
Texas Gas near Lewisburg, in St
Landry Parish, La. :

(6) At the tailgate of the Atlantrlvc
Richfield Gasoline Plant in St. Mary s
Parish, La., where Mich-Wisc and
Texas Gas both have facilities. ;

(7) Where Mich-Wisc’s pipeline In-
terconnects with the 12-inch line of
Texas Gas in St. Mary’s Parish, La.

(8) At the interconnection of Mich-
Wisc’s 30-inch pipeline and Texas Gas
Eunice-Grand Cheniere line near
Grand Cheniere, Cameron Parish, La.

(9) At or near the existing intercon-
nection of Mich-Wise’s offshore pipe-
line system and Texas Gas’ offshor¢
pipeline system in KEugene Island
Block 250, Offshore Louisiana.
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NOTICES

(d) The volumes of natural gas to be purchased on a peak day and average
day for each month under the proposed transport during the transport period is

revised as follows:

FROM:

Period Peak day Average day
(1,000 1t*) (1,000 ft*)
November 1977 to March 1978 3,164 2,373
April 1978 to June 1978 3,165 2,373
TO:
Period Peak day Average day
(1,000 1t9) (1,000 £t2)
November 1977 to March 1978 3,188 2,390
April 1978 to June 1878 3,186 2,390

(e) Increase the average and maxi-
mum annual volumes to be purchased
under the PAR contract from 866,145
Mef and 1,154,860 Mcf, respectively, to
872,350 Mcf and 1,162,890 Mcf, respec-
tively.

It is stated that Alcoa’s Tennessee
Operations, therefore, requests Com-
mission approval for delivery by Appli-
cant, Tennessee Gas and East Tennes-
see Natural Gas Co. (East Tennessee)
of volumes of gas up to 3,186 Mecf per
day and 1,162,890 Mcf per year to Ten-
nessee Operations, For each month of
the proposed transport periocd, the
proposed end use of such natural gas
is Priority 2 process use, it is said.

It is indicated in Alcoa’s revised affi-
davit that Tennessee Gas would,
under its transportation agreement
with Tennessee Operations, require
3.63 percent of the PAR gas for com-
pany and unaccounted-for use, instead
of the 3 percent stated in.the original
affidavit. It is further indicated that
Tennessee Gas would also charge 12,59
cents for transporting the PAR gas, in-
stead of the 24.4 cents stated in the
original affidavit.

Any person desiring to be heard or
to make any protest with reference to
said amendment should on or before
February 13, 1978, file with the Feder-
al Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the reguirements of the Commis-

sion’s Rules of Practice and Procedure .

(18 CFR 1.8 or 1.10) and the Regula-
tions under the Natural Gas Act (18
CFR 157.10). All protests filed with
the Commission will be considered by
it in determining the appropriate
action to be taken but will not serve to
make the protestants parties to the
proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing
therein must file a petition to inter-
vene in accordance with the Commis-

sion’s Rules, All persons who have
heretofore filed need not file again,

Lors D. CASHELL,
Acting Secrelary.

[FR Doc. 78-2540 Filed 1-30-78; 8:45 am]

[6740-02]

[Docket No. CP78-150]
TRANSCONTINENTAL GAS PIPE LINE CORP.
Application

JANUARY 25, 1978.

Take notice that on January 10,
1978, Transcontinental Gas Pipe Line
Corp. (Applicant), P.O. Box 1398,
Houston, Tex. 77001, filed in Docket
No. CP78-150 an application pursuant
to Section T(c) of the Natural Gas Act
for a certificate of public convenience
and necessity authorizing the trans-
portation of up to 10,000 dekatherms
(dt) equivalent of natural gas per day
for Texas Eastern Transmission Corp.
(Texas Eastern), all as more fully set
forth in the application on file with
the Commission and open to public in-
spection.

It is indicated that Texas Eastern
would deliver or cause to be delivered
into Applicant's existing facilities In
Jefferson Davis County, Miss. up to
10,000 dt of natural gas per day at the
following locations:

(a) Section 27, Township 7 North,
Range 17 West, Jefferson Davis
County, Miss.;

(b) Section 28, Township 7 North,
Range 17 West, Jefferson Davis
County, Miss.; and

(¢) Section 32, Township T North,
Range 17 West, Jefferson Davis
County, Miss.

Applicant states that it would rede-
liver equivalent quantities received by
it from Texas Eastern to Texas East-

v
ern at the St. Francisville interconnec-
tion, East Feliciana Parish, La., or any
other mutually agreeable existing au-
thorized point or exchange between
Applicant and Texas Eastern in Texas
or Louisiana.

The application states that Texas
Eastern would pay Applicant for the
proposed transportation service initial-
ly a charge of 3.5 cents per dt deliv-
ered. The application further states
that Texas Eastern would also reim-
burse Applicant for the actual cost of
installing the necessary appurtenances
to accommodate the receipt of gas
from Section 32, which cost is estimat-
ed to be $1,500,000.

Any person desiring to be heard or
to make any protest with reference to
said application should on or before
February 16, 1978, file with the Feder-
al Energy Regulatory Commission,
Washington, D.C. 20428, a petition to
intervene or a protest in accordance
with the requirements of the Commis-
sion’s Rules of Practice and Procedure
(18 CFR 1.8 or 1.10) and the Regula-
tions under the Natural Gas Act (18
CFR 157.10). All protests filed with
the Commission will be considered by
it in determining the appropriate
action to be taken but will not serve to
make the protestants parties to the
proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing
therein must file a petition to inter-
vene in accordance with the Commis-
sion's Rules.

Take further notice that, pursuant
to the authority contained in and sub-
ject to the jurisdiction conferred upon
the Federal Energy Regulatory Com-
mission by Sections 7 and 15 of the
Natural Gas Act and the Commission’s
Rules of Practice and Procedure, 2
hearing will be held without further
notice before the Commission on this
application if no petition to intervene
is filed within the time required
herein, if the Commission on its own
review of the matter finds that a grant
of the certificate is required by the
public convenience and necessity. If 8
petition for leave to intervene IS
timely filed, or if the Commission on
its own motion believes that a formal
hearing is required, further notice of
such hearing will be duly given.

Under the procedure herein Dpro-
vided for, unless otherwise advised, it
will be unnecessary for Applicant t0
appear or be represented at-the hear
ing

Lois D. CASHELL,
Acting Secrelary.

(FR Doc. 78-2554 Filed 1-30-78; 8:45 am]
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[6740-02]
[Docket Nos. CI’77-495, et al.]

TRANSCONTINENTAL G A5 PIPELINE CORP.

Order Consolidating Proceedings, Dismissing
Petitions for Declaratory Orders, and Stoy-
ing Further Proceedings; correction

DecemBer 14, 1977,

In FR Doc. T7-36310 appearing at
page 63947 in the issue for Wednes-
day, December 21, 1977, in ordering
paragraph (c¢), page 63950, change
“synthetic gas"” to “natural gas’.

Dated: January 11, 1978.

KENNETH F. PLUMB,
Secretary.

[FR Doc. 78-2558 Filed 1-30-78; 8:45 am]

[6740-02]
[Docket No. ER78-154]

WISCONSIN POWER AND LIGHT CO.
Filing of Letter Agreement; Correction

On page 1650 in the issue January
lAl. 1978, make the following correc-
tion:

The following correction to the
second paragraph of the above-cited
notice is made:

WPL indicates that -said Letter
Agreement provides for WPL, MGE,
WPS, collectively, to supply WE with
155,008 kW of limited term power for
the twelve month period beginning
June 1, 1978* and ending May 31, 1979;
up to 180,000 kW of available short-
term power for the twelve month
period beginning June 1, 1978 and
ending May 31, 1979, 85,000 kW of
limited term power for the twelve
month period beginning June 1, 1979
and ending May 31, 1980; and up to
100,000 kW of available short Term
bower for the twelve month period be-
gllmgna% June 1, 1979 and ending May

Dated: January 18, 1978.

Lors D. CASHELL,
Acting Secretary.

(FR Doc. 78-2559 Filed 1-30-78; 8:45 am)

[6740-02]
[Docket Nos. CS73-392, et al.]

ZOLLER & DANNEBERT, INC. ET AL

Applications for “Small Producer” Certificates;
Correction

JUNE 15, 1977,

On page 32586 in the issue of June
fi'?dn}977, make the following correc-

Tabulation, Page 2, Docket No.
CS77-578, Under Column headed “Ap-
Plicant” change “Kentucky Rover
Coal Corporation” to read “Kentucky
River Coal Corporation,” opposite
Docket No. CS77-576.

NOTICES

Dated: January 5, 1878.

KEenNNETH F. PLUMB,
Secrelary.

[FR Doc. 78-2557 Filed 1-30-78, 8:45 am]

[6740-02]
EXXON CORP. ET AL.
[Docket Nos. C177-224, et al.]

Applications for Certificates, Aband t of
Service and Petitions To Amend Certificates;
Erratum

JANUARY 5, 1978.

TABULATION, Page 3, Docket No.
CIT7-695, South Louisiana Produc-
tion. Under Column headed “Docket
No. and Date Filed” change “C" to
read “A" under Docket No. C177-695.

Issued: November 9, 1977.

Kennera F. PLUMB,
Secrelary.
[FR Doc. 78-2555 Filed 1-30-78; 8:45 am]

[6740-02]
‘ [Docket No. CP78-145]
FLORIDA GAS TRANSMISSION CO.
Application
JANUARY 24, 1978.

Take notice that on January 5, 1978,
Florida Gas Transmission Co. (Appli-
cant), P.O. Box 44, Winter Park, Fla.
32790, filed in Docket No., CP78-145 an
application pursuant to Section 7(c¢) of
the Natural Gas Act for a certificate
of public convenience and necessity
authorizing the transportation of up
to 2 billion Btu's equivalent of natural
gas per day for Transcontinental Gas
Pipe Line Corp. (Transco), all as more
fully set forth in the application on
file with the Commission and open to
public inspection.

The application states that Transco
has requested Applicant’s assistance in
transporting certain quantities of nat-
ural gas from St. Martin Parish, La.,
to St. Helena Parish, La. It is indicated
that pursuant to a transportation
agreement between Applicant and
Transco dated October 11, 1977,
Transco would deliver or cause to be
delivered, to Applicant up to 2 billion
Btu's per day at the flange or weld
connecting Applicant’s existing facili-
ties with those of Texaco, Inc.
(Texaco), on the discharge side of Tex-
aco’s Alligator Bayou Processing plant
in St. Martin Parish, La., and Appli-
cant would redeliver eguivalent mil-
lion Btu’s less 1 percent of the billion
Btu's delivery -.quantity which Appli-
cant would use to otfset compressor
fuel, unaccounted for losses, etc., to
Transco at the existing authorized in-
terconnection of Applicant’s and
Transco's facilities in St. Helena
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Parish, La., or at any other existing
authorized interconnection which may
be mutually agreeable to Applicant
and Transco. It is further indicated
that Applicant’s obligation to receive,
transport and redeliver are subject to
its operating requirements and the
availability of excess capacity in its ex-
isting compression and pipeline facili-
t

Y.

It is stated that Transco would pay
Applicant 10.1 cents per million Btu's
for each million Btu's redelivered at
the point of redelivery.: The transpor-
tation rate is composed of a facility
charge (8.6 cents per million Btu's re-
delivered at the point of redelivery)
and a service charge (1.5 cents per mil-
lion Btu's redelivered at the point of
redelivery), it is said.

Any person desiring to be heard or
to make any protest with reference to
said application should on or before
February 16, 1978, file with the Feder-
al Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requiremnts of the Commis-
sion’s Rules of Practice and Procedure
(18 CFR 1.8 or 1,10) and the Regula-
tions under the Natural Gas Act (18
CFR 157.10). All protests filed with
the Commission will be considered by
it in determining the appropriate
action to be taken but will not serve to
make the protestants parties to the
proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing
therein must file a petition to inter-
vene in accordance with the Commis-
sion’s Rules. P

Take further notice that, pursuant
to the authority contained in and sub-
ject to the jurisdiction conferred upon
the Federal Energy Regulatory Com-
mission by sections 7 and 15 of the
Natural Gas Act and the Commission’s
Rules of Practice and Procedure, a
hearing will be held without further
notice before the Commission on this
application if no petition to intervene
is filed within the time required
herein, if the Commission on its own
review of the matter finds that a grant
of the certificate is required by the
public convenience and necessity. If a
petition for leave to intervene is
timely filed, or if the Commission on
its own motion believes that a formal
hearing is required, further notice of
such hearing will be duly given.

Under the procedure herein pro-
vided for, unless otherwise advised, it
will be unnecessary for Applicant to
amppear or be represented at the hear-

g.

Lo1s D. CASHELL,
Acting Secretary.

[FR Doc. 78-2543 Filed 1-30-78; 8:45 am]

‘The agreement also provides for a mini-
mum charge of $500.000 per calendar month
if the sum of the facility and service charges
multiplied by the redelivery volume is less
than that amount, it is stated.
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[6740-92]
[Docket No. CP78-153]

MISSISSIPPI RIVER TRANSMISSION CORP.
Application

JANUARY 25, 1978.

Take notice that on January 12,
1978, Mississippi River Transmission
Corp. (Applicant), P.O. Box 14521, St.
Louis, Mo. 63178, filed in Docket No.
CP78-153 an application pursuant to
section 7 of the Natural Gas Act for a
certificate of public convenience and
necessity authorizing the transporta-
tion of up to 25,000 Mcf of natural gas
per day for United Gas Pipe Line Co.
(United), all as more fully set forth in
the application on file with the Com-
mission and open to public inspection.

Applicant proposes to transport on a
best efforts basis up to 25,000 Mcf of

| natural gas per day for United pursu-
i ant to a gas transportation agreement
! dated December 22, 1977, between Ap-
plicant and United. It is stated that
such gas would be made available to
Applicant by United at the outlet side
iof the Woodlawn Field processing
| plant of Dorchester Gas Processing
| Co. (Dorchester) located in Harrison
| County, Tex.; and Applicant would re-
| deliver equivalent volumes to United
| States’s Perryville Compressor site lo-
|cated in the Monroe Field, Ouachita
| Parish, La. Any imbalances between
| United's deliveries to Applicant and
{ Applicant’s redeliveries to United
which may occur because of dispatch-
ing or other variations would be cor-
rected, insofar as practicable, during
‘the month following the month in
':ag‘éCh such imbalances occurred, it is
{ Applicant indicates that it would
| charge United a rate of 15.79 cents per
Mcf of natural gas received by Appli-
(cant from United and redelivered by
! Applicant to United, which rate is Ap-
plicant’s current average unit trans-
' mission cost of service.
! The application states that the natu-
| ral gas which would be received by Ap-
plicant and redelivered by Applicant
to United in accordance with the pro-
posed gas transportation agreement is
' gas which United would purchase for a
one year period from East Texas In-
dustrial Gas Co. (East Texas). It is
stated that East Texas proposes to
make this sale to United on a limited
term basis pursuant to section 2.70 of
the Commission’s General Policy and
! Interpretations (18 CFR 2.70) and that
East Texas has filed an application
. with the Commission for limited term
authorization in Docket No. CI78-193
to make this sale.

Any person desiring to be heard or
to make any protest with reference to
said application should on or before
February 10, 1978, file with the Feder-
al Energy Regulatory Commission,
Washington, D.C. 20426, a petition to

NOTICES

intervene or a protest in accordance
with the requirements of the Commis-
sion’s Rules of Practice and Procedure
(18 CFR 1.8 or 1.10) and the Regula-
tions under the Natural Gas Act (18
CFR 157.10). All protests filed with
the Commission will be considered by
it in determining the appropriate
action to be taken but will not serve to
make the protestants parties to the
proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing
therein must file a petition to inter-
vene in accordance with the Commis-
sion’s Rules.

Take further notice that, pursuant
to the authority contained in and sub-
ject to the jurisdiction conferred upon
the Federal Energy Regulatory Com-
mission by sections 7 and 15 of the
Natural Gas Act and the Commission's
rules of Practice and Procedure, a
hearing will be held without further
notice before the Commission on this
application if no petition to intervene
is filed within the time required
herein, if the Commission on its own
review of the matter finds that a grant
of the certificate is required by the
public convenience and necessity. If a
petition for leave to intervene is
timely filed, or if the Commission on
its own motion believes that a formal
hearing is required, further notice of
such hearing will be duly given.

Under the procedure herein pro-
vided for, unless otherwise advised, it
will be unnecessary for Applicant to
appear or be represented at the hear-
ing.

Lois D. CASHELL,
Acting Secretary.

[FR Doc. 78-2551 Filed 1-30-78; 8:45 am]

[6740-02]
[Docket No. CP78-144]

NORTHWEST PIPELINE CORP.
Application

JANUARY 25, 1978.

Take notice that on January 5, 1978,
Northwest Pipeline Corp. (Applicant),
315. East Second South, Salt Lake
City, Utah 84111, filed in Docket No.
CP78-144 an application pursuant to
section T(c) of the Natural Gas Act for
a certificate of public convenience and
necessity authorizing the transporta-
tion of up to 105 million Btu’s equiv-
alent of natural gas per day, on an as
available basis, for Natural Gas Pipe-
line Company of America (Natural),
for a term commencing on the date of
issuance of the requested authoriza-
tion and continuing through Decem-
ber 31, 1978, all as more fully set forth
in the application on file with the
Commission and open to public inspec-
tion. .

It is indicated that Natural and
Colorado Interstate Gas Co. (CIG)

have entered into an agreement dated
December 6, 1977, which provides that
CIG would sell to Natural up fto
100,000 Mcf of natural gas per day
during calendar year 1978 and that
the sale would be at the existing point
of interconnection between the facili-
ties of Applicant and CIG in the vicini-
ty of Green River, Wyo. It is further
indicated that Applicant was hereto-
fore authorized to transport volumes
of natural gas for the account of Natu-
ral pursuant to the Federal Power
Commission (FPC) order of September
13, 1977, in Docket No. CP77-457 and
to an agreement dated June 15, 1977,
between Applicant and Natural, which
agreement expired October 31, 1977.

The application states that in order
to make such gas as Natural may pur-
chase from CIG available to its trans-
mission system, Applicant and Natural
have entered into a gas transportation
agreement dated December 19, 1877,
whereby Applicant would transport up
to 105 billion Btu's per day on an as
available basis for Natural. It is indi-
cated that Natural would cause CIG to
deliver or otherwise make available to
Applicant and Applicant would accept
for Natural’s account, on an as avail-
able basis, up to 105 billion Btu's per
day at an existing point of intercon-
nection between the facilities of CIG
and Applicant in the vicinity of Green
River, Wyo. Applicant indicates that it
would redeliver equivalent million
Btu’s to Fl Paso Natural Gas Co. (El
Paso) for the account of Natural at ar
existing point of interconnection be-
tween the facilities of Applicant and
El Paso in the vicinity of Ignacio,
Colo.

The application states that deliv-
eries by CIG to Applicant for the ac-
count of Natural would be made by
Applicant reducing the volume of nat-
ural gas it would otherwise deliver to
CIG pursuant to Applicant’s presently
effective FERC Gas Rate Schedule
PL-1, and that Applicant would con-
currently redeliver eguivalent vol-
umes, adjusted for heating value, to El
Paso, for Natural's account, at the
aforementioned point of interconnec-
tion between Applicant and El Paso.

It is stated that Applicant would
charge Natural 8.0 cents per mill;on
Btu’s for the proposed transportation
service, which rate represents approxi-
mately one-half of Applicant’s system
average transmission cost, exclusive of
fuel, of 16.03 cents per Mcf.

Any person desiring to be heard or
to make any protest with reference to
said application should on or before
February 16, 1978, file with the Feder-
al Energy Regulatory Commission.
Washington, D.C. 20426, a petition 10
intervene or a protest in accordance
with the requirements of the Commis-
sion’s Rules of Practice and Procedure
(18 CFR 1.8 or 1.10) and the Regula-
tions under the Natural Gas Act (18
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CFR 157.10). All protests filed with
the Commission will be considered by
it in determining the appropriate
action to be taken but will not serve to
make the protestants parties to the
proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing
therein must file a petition to inter-
vene in accordance with the Commis-
sion’s Rules.

Take further notice that, pursuant
to the authority contained in the sub-
ject to the jurisdiction conferred upon
the Federal Energy Regulatory Com-
mission by sections 7 and 15 of the
Natural Gas Act and the Commission's
Rules of Practice and Procedure, a
hearing will be held without further
notice before the Commission on this
application if no petition to intervene
is filed within the time required
herein, if the Commission on its own
review of the matter finds that a grant
of the certificate is required by the
public convenience and necessity. If a
petition for leave to intervene is
;imely filed, or if the Commission on
its own maotion believes that a formal
hearing is required, further notice of
such hearing will be duly given.

Under the procedure herein pro-
vided for, unless otherwise advised, it
will be unnecessary for Applicant to
appear or be represented at the hear-
mng.

Lois D. CASHELL,
Acting Secretary.

[FR Doc. 78-2552 Filed 1-30-78; 8:45 am]

[6740-02]
[Docket Nos. CP68-166, et al.]

TENNESSEE GAS PIPELINE CO., A DIVISION OF
TENNECO INC.

Petition To Amend

JANUARY 25, 1978.

On October 1, 1977, pursuant to the
Provisions of the Department of
Energy Organization Act (DOE Act),
(Pub. L. 95-91, 91 Stat. 565 (August 4,
1977) and Executive Order No. 12008,
42 FR 46267 (September 15, 1877), the
Federal Power Commission ceased to
€xist and its functions and regulatory
QC'SDonsnbmties were transferred to the
Secretary and the Federal Energy
Regulatory  Commission  (FERC)
“_mch. as an independent commission
Within the Department of Energy, was
aclivated on October 1, 1977.

- The “savings provisions” of section

05(b) of the DOE Act provide that
groceedmgs pending before the FPC
S}fl‘ }he date the DOE Act takes effect
s»a‘l not be affected and that orders
i f-“u be issued in such proceedings as
Al'-he DOE Act had not been enacted.
g L such proceedings shall be contin-
be_d and further actions shall be taken

v the appropriate component of DOE

DOW responsible for the function

NOTICES

under the DOE Act and regulations
promulgated thereunder. The func-
tions which are the subject of these
proceedings were specifically trans-
ferred to the FERC by section
402(a)(1) of the DOE Act.

The joint regulation adopted on Oc-
tober 1, 1977 by the Secretary and the
FERC entitled “Transfer of Proceed-
ings to the Secretary of Energy and
the FERC,” 10 CFR ——, provided
that this proceeding would be contin-
ued before the FERC. The FERC
takes action in this proceeding in ac-
cordance with the above mentioned
authorities.

Take notice that on January 5, 1978,
Tennessee Gas Pipeline Co., a Division
of Tenneco Inc. (Petitioner), P.O. Box
2511, Houston, Tex. 77001, filed in
Docket No. CP68-166, et al., a petition

to amend the order of December 2,

1975 (54 FPC ——) issued by the Fed-
eral Power Commission (FPC) in the
instant dockets pursuant to section
T(c) of the Natural Gas Act so as to
authorize the rendition of natural gas
service to Boston Gas Co. (Boston)
under a new gas sales contract ‘provid-
ing for a revised daily volume limit for
the Beverly-Salem delivery point, ail
as more fully set forth in the petition
to amend on file with the Commission
and open to public inspection.

It is indicated that pursuant to the
FPC order of December 2, 1975, Peti-
tioner was granted authorization in
the instant docket inter alia, to serve
Boston under Petitioner’s rate sched-
ule CD-6 in lieu of Petitioner's rate
schedule G-6 and/or GS-8 and to
render such service with revised daily
volume limits by delivery points. Ac-
cordingly, Petitioner is now serving
Boston under Petitioner's rate sched-
ule CD-6 and the terms and conditions
of a gas sales contract dated July 24,
1975, between the two parties, which
provides for the sale and delivery by
Petitioner of a contracted demand of
93,912 Mecf of natural gas per day, it is
asserted,

Petitioner indicates that pursuant to
the FPC order of December 2, 1975, in
the instant dockets and the gas sales
contract dated July 24, 1975, Petition-
er provides the following daily volume
limits by delivery points:

Daily volume
Delivery polints: itmits (mef)

Leominster 5,100
Clinton 2,700
Southbridge 7.000
Spencer 3.800
Gloucester 4,895
Beverly-Salem:

Beverly -Salem:. .. .cuuimiassiidisresnssoss 12,035

WV EBL PERDOIAY o sroicrremsrssonsosssmnorssissasss 1,899

Lynn 20,600

Lynnfieid 2,500
Mystic Valley:

Arlington 35,000

Burlington 7,293

Lexington 3,500

Reading 3.825

Revere 5,911

It is stated that the total daily
volume limits exceeds Boston's con-
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tracted demand of 93,912 Mef per day
in order to provide Boston with oper-
ational flexibility among delivery
points; however, Boston is not entitled
to take on any day a total of more
than 93,912 Mecf at the various deliv-
ery points.

It is indicated that Boston has re-
quested that Petitioner change the
daily volume limit for the Beverly-
Salem delivery point from 12,035 Mecf
per day to 15,000 Mcf per day. By
having the flexibility of 15,000 Mecf
per day at the Salem/Beverly Station,
Boston would save approximately
217,987 Mecf of LNG vaporization at
the Salem Plant, it is said. The peti-
tion states that the Salem LNG plant
is capable of storage and vaporization
only and the LNG must be trucked in,
and that with the higher volume limit
for the Beverly-Salem delivery point
and the concomitant flexibility afford-
ed Boston, Boston estimates that it
would annually save the cost of 256
truckloads of LNG.

Consequently, Petitioner and Boston
have entered into a precedent agree-
ment dated December 4, 1977, which
provides, among other things, for the
execution, upon receipt of the request-
ed FERC authorization herein, of a
new gas sales contract providing for
the Beverly-Salem délivery point.

Petitioner states that such revised
service and the new gas sales contract
would not permit Boston to receive
any more natural gas from Petitioner
than Boston is now authorized to re-
ceive under its present gas sales con-
tract and the preposed change would
not increase or decrease the annual
volumetric limitation imposed on Peti-
tioner's system in Opinion Nos. 712
and 712-A for sales to Boston.

Any person desiring to be heard or
to make any protest with reference to
said petition to amend should on or
before February 17, 1978, file with the
Federal Energy Regulatory Commis-
sion, Washington, D.C. 20426, a peti-
tion to intervene or a protest in accor-
dance with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural Gas
Act (18 CFR 157.10). All protests filed
with the Commission will be consid-
ered by it in determining the appropri-
ate action to be taken but will not
serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding or
to participate as a party in any hear-
ing therein must file a petition to in-
tervene in accordance with the Com-
mission's Rules.

Lo1s D. CASHELL,
Acting Secretary.

[FR Doc. 78-2553 Filed 1-30-78; 8:45 am]
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[6740-02]

[Docket Nos. RP71-18, et al.,, and RP73-86]
COLUMBIA GAS TRANSMISSION CORP.
Proposed Plan of Refund

JANUARY 25, 1978.

Take notice that on December 29,
1977, Columbia Gas Transmission
Corp. (Columbia) tendered for filing a
proposed plan of refund to flow-
through interest received from Forest
Qil Corp. (Forest) associated with an
advance payment of $10 million.

Columbia states that it has received
interest payments to date from Forest
totaling $3,495,938.54 and proposes to
make disposition of said interest
amount as follows: ;

(a) Refund to customers an interest
amount of $1,425,942.00 applicable to
the period during which the subject
advance payment was reflected in Co-
lumbia’s wholesale rates, i.e., April 14,
1971, to October 31, 1974, In order to
avoid the difficulty, time and cost in-
volved in gathering and collating nec-
essary records to make refunds, the
fact that there are pending payments
still to be refunded over the next
three years, and in light of the minor
amounts involved, Columbia requests
permission to place this interest to be
refunded to its customers in Account
No. 191. Columbia believes that this
plan will benefit both Columbia and
its customers.

(b) Credit the remaining amount re-
ceived to date of $2,069,996.54 to Ac-
count No. 419, The use of this account
was prescribed by Commission’s Order
issued August 15, 1974, in Docket No.
RPT75-4.

Copies of this filing were served
upon the company’s jurisdictional cus-
tomers and interested state commis-
sions.

Any person desiring to be heard or
to protest said filing should file a peti-
tion to intervene or protest with the
Federal Energy Regulatory Commis-
sion, 825 North Capitol Street NE.,
Washington, D.C. 20426, in accordance
with §§ 1.8 and 1.10 of the Commis-
sion’s Rules of Practice and Procedure
(18 CFR 1.8, 1.10). All such petitions
or protests should be filed on or before
February 17, 1978. Protests will be
considered by the Commission in de-
termining the appropriate action to be
taken, but will not serve to make prot-
estants parties to the proceeding. Any
person wishing to become a party
must file a petition to intervene.
Copies of this filing are on file with
the Commission and are available for
public inspection.

Lois D. CASHELL,
Acling Secretary.

[FR Doc. 78-2610 Filed 1-30-78; 8:45 am]

NOTICES

[6740-02]
[Project No. 2740]
DUKE POWER CO.

Re-Notice of Application for Amendment of
License’

JANUARY 25, 1978.

Public notice is hereby given that an
application was filed with the Federal
Energy Regulatory Commission on
December 9, 1977, under the Federal

Power Act, 16 U.S.C. §§791a-825r, by

Duke Power Co. (Applicant) (corre-
spondence to: L. C. Dail, Chief Engi-
neer, Civil-Environmental Division,
Duke Power Co., Box 2178, Charlotte,
N.C. 28242) for Commission approval,
of an amendment to Article 32 of the
license for Project No. 2740, the Bad
Creek Project, the upper reservoir of
which is to be located on Bad and
West Bad Creeks in Oconee County,
S.C. The project’s lower reservoir
would utilize existing Lake Jocassee.

Article 32 of the license issued
August 1, 1977, requires among other
things the filing of a detailed plan to
mitigate any adverse impaces of pro-
ject operations on Lake Jocassee and
stream fisheries. The plan was to in-
clude, but not be limited to, those
measures agreed upon between Appli-
cant and the South Carolina Wildlife
and Marine Resources Department
(SCWMRD) as set forth in a letter to
the Federal Power Commission dated
January 10, 1977. One of the provi-
sions of this letter provided for the
transfer of property from Applicant to
SCWMRD called the Eastatoe Creek
Tract. Now Applicant and SCWMRD
wish to substitute a tract of land for
the Eastatoe Tract. The new tract is a
parcel of land along the Whitewater
River in Oconee County, but border-
ing Transylvania County, N.C., con-
taining about 375 acres, presently in
the possession of the Crescent Land
and Timber Corp., a wholly owned
subsidiary of Applicant.

Any person desiring to be heard or
to make any protest with reference to
said application should file with the
Federal Energy Regulatory Commis-
sion, Washington, D.C. 20426, a peti-
tion to intervene or a protest in accor-
dance with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR § 1.10). All such pe-
titions or protests should be file