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highlights
PART I:

FEDERAL ADVISORY COMMITTEES
Executive order continuing certain committees............. 55705

DRUG COMMERCIALS ON TELEVISION
FCC denies petition for rulemaking’...... ................................ 55740

1MAIL
Postal Service Commission announces hearings on postal 
service costs, rates, classifications, and impact of new 
electronic communications systems; 1 -1 8  thru 1- 21,
1 -2 4  thru 1-28, 1-31 thru 2 -3 -7 7 ................... .................  55738

MEDICARE
HEW/SSA proposes contract requirements between Sec­
retary and a Health Maintenance Organization; comments
by 2 -7 -77 ................................................................. ................ 55718
HEW announces monthly premium rate for period 7 -7 7  
thru 6 -7 8 ....................................... ........................ ................. .... 55751

MEDICAID AND AID TO FAMILIES OF DEPENDENT 
CHILDREN

HEW/SRS proposes to amend quality control regula­
tions to require States to review negative case actions; 
comments by 2 -7 -7 7 ... ........................ ...................................  55727

COLLEGE LIBRARY RESOURCES PROGRAM
HEW/OE announces closing date of 2 -2 8 -7 7  for receipt 
of applications....................................................—.....................  55748

GOVERNMENT-OWNED PATENTS
DOD/Navy establishes new Part governing licensing of 
rights in government inventions............ ..............'........... 55711

FEDERAL PRISONERS
Justice/Federal Prison Industries enlarges hearing and 
review process afforded claimants of inmate accident
compensation; effective 12—22—76.................. .................. 55710

COMMERCIALS
FCC issues policy statement concerning licensee's 
responsibility to indicate bonus or rebate has been given 
to dealers..................... .— ..........— ......................... ................  55739

TRUST FUNDS
Treasury/Comptroller proposes revision of authority to 
invest in variable amount notes; comments by 2 -1 7 -7 7 .. 55717

INCOME TAX
Treasury/IRS clarifies regulations related to demolition 
of buildings on leased property..............................................  55710

CONTINUED INSIDE



AGENCY PUBLICATION ON ASSIGNED DÂYS OF THE WEEK
The six-month trial period ended August 6. The program is being continued on a voluntary basis (see OFR 

notice, 41 FR 32914, August 6, 1976). The following agencies have agreed to remain in the program:

Monday Tuesday Wednesday Thursday Friday

NRC USDA/ASCS NRC USDA/ASCS

DOT/COAST GUARD USDA/APHIS DOT/COAST GUARD USDA/APHIS

DOT/NHTSA USDA/FNS v DOT/NHTSA USDA/FNS

DOT/FAA USDA/REA DOT/FAA USDA/REA

DOT/OHMO CSC DOT/OHMO CSC

DOT/OPSO LABOR DOT/OPSO LABOR.

HEW/FPA HEW/FDA ^

Documents normally scheduled on a day that will be a Federal holiday will be published the next work day
following the holiday. ' ^

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program 
Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis­
tration, Washington, D.C. 20408.

ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers 
appearing on opposite page.

Published daily, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal 
holidays), by the Office of the Federal Register, National Archives and Records Service, General Services 

JmJLxB . Administration, Washington, D.O. 20408, under the Federal Register Act (49 Stat. 500, as amended; 44 U.S.C., 
Oh. 15) n-tiri the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I ) . Distribution 
is made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402.

The Federal Register provides a uniform system for making available to the public regulations and legal notices issued 
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress land other Federal 'agency 
documents of public interest. Documents are on file for public inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the issuing agency.

The Federal Register will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
in advance. The charge for Individual copies is 75 cents for each issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendenfrof Documents, U.S. Government Printing Office, Washington. 
D.C. 20402.

There are no restrictions on the republication of material appearing in the Federal Register.
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INFORMATION AND ASSISTANCE
Questions and requests for specific information may be directed to the following numbers. General inquiries 

may be made by dialing 202-523 -5240 .

FEDERAL REGISTER, Daily Issue:
Subscriptions and distribution... ... 202 -783 -3238  
“Dial - a - Regulation” (recorded i 202 -523 -5022  

summary of highlighted docu­
ments appearing in next day’s 
issue).

Scheduling of documents for 523-5220.,
publication.

Copies of documents appearing in 523-5240  
the Federal Register.

Corrections . ............................ . 523-5286
Public Inspection Desk..523-5215
Finding Aids............... ,..523-5227

Public Briefings: MHow To^Use the 523-5282  
Federal Register.”

Code of Federal Regulations (CFR).. 523-5266
Finding Aids...... .. . . ............ 523-5227

PRESIDENTIAL PAPERS:
Executive Orders and Proclama- 523-5233

tions.

Weekly Compilation of Presidential 523-5235
Documents.

Public Papers of the Presidents.... 523-5235
Index.....................   523-5235

PUBLIC LAWS:
Public Law dates and numbers......  523-5237
Slip Laws..................     523-5237
U.S. Statutes at Large. ...................  523-5237
Index..... ,.v.......     523-5237

U.S. Government Manual.................... 523-5230
Automation ................     523-5240
Special Projects.......  ................   523-5240

HIGHLIGHTS—

NEIGHBORHOOD PRESERVATION PROJECTS 
GRANTS

Urban Reinvestment Task Force announces selection 
criteria and application procedures; applications by
3 - 1 - 7 7 ..... ......... ........... ...................,................... 55765

WORK INCENTIVE PROGRAM 
HEW/SRS announces limits of entitlement and formula 
for distribution of funds for WIN Social and Supportive 
Services for FY 1977 (2 documents)......M ........... 55753, 55754

FAMILY MEDIAN INCOME -
HEW/SRS publishes State listing for family of four...«.....  55753
PRIVACY ACT OF 1974
Arms Control and Disarmament Agency describes five 
proposed additional routine uses for some or all systems
of records; comments by 1 -2 1 -7 7 ......... ................... 55734
FDIC proposes to minimize identification verification pro­
cedures, required of individuals, to provide agency level 
appellate process, and to add list of exempt systems; 
comments by 1 -3 1 -7 7 ............................................................  55717
MEETINGS

DOD/Army: Command and General Staff College Ad­
visory Committee; 1 -1 2  thru 1 -1 4 -7 7 ....................  55738

FCC: Radio Astronomy Service Working Group for 1979 
ITU-World Administrative Radio Conference;
1 -2 4 -7 7  .......... ............ ......... ..........................:.......55740

WARC Advisory Committee for Domestic Land
Mobile; 1 -1 1 -7 7 ...y......... ........ 1;............ . 55740

HEW/ADAMHA: Minority Advisory Committee; 1—12
thru 1—14—77........ ........ ............................................ 55748

OE: National Advisory Committee on Handicapped;
1-17  thru 1 -1 9 -7 7 .... .. . ......  ..... .........1....... 55748

National Advisory Council on Vocational Educa­
tion; 1 -1 3  thru 1 -1 4 -7 7 ........ru.. ...... ........ 55749

NSF: Panel for Astronomy, Subpanel on Optical and
Infrared Astronomy; 1 -10  thru 1 -1 1 -7 7  .1....,...a .....  55756

State: Advisory Panel on Academic Music; 1 -1 7 -7 7 .... 55764  
Treasury: Debt Management Advisory Committees;

1-25  thru 1 -26 -7 7 ............................................. ...........  55764

-Continued 

PART II:

Co a sta l  z o n e  m a n a g e m e n t
Commerce/NOAA proposes application procedures for 
interstate coordination grants; comments by 1 -2 4 -7 7 .,.. 55785

PART III:

LIGNITE-FIRED STEAM GENERATORS
EPA proposes to establish standards of performance for
emissions of nitrogen oxides; comments by 2 -2 2 -7 7 ......  55791

PART IV:

PROCUREMENT REGULATIONS
HUD publishes revision; effective 1 2 -2 2 -7 6 ....................... 55795

PART V:

ADVISORY OPINION REQUESTS 
FEC gives notice of availability for inspection and pur­
chase (2 documents).................................. .......................  55823

PART VI:

LIVESTOCK
USDA/PSA proposes terms and conditions for purchase 
on credit and for draft payments, and proposes policy 
statement on statutory trust (2 documents); comments 
by 2 -2 2 -7 7 ............. .......w . .......  .................  55828, 55831

PART VII: .

DOMESTIC CRUDE OIL
FEA publishes monthly entitlement notice for October
1 9 7 6 ...................................................... .....................................  55835
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THE PRESIDENT
Executive Orders
Federal advisory committees; con­

tinuation._____________________  55705

EXECUTIVE AGENCIES
AGRICULTURE DEPARTMENT
See Farmers Home Administra­

tion; Packers and Stockyards 
Administration; Soil Conserva­
tion Service.

ALCOHOL, DRUG ABUSE, AND MENTAL 
HEALTH ADMINISTRATION

Notices r
Meeting:

Minority Advisory Committee. sr 55748

ARMS CONTROL AND DISARMAMENT 
AGENCY

Notices
Privacy Act; systems of records.- 55734

ARMY DEPARTMENT
Notices
Meeting;

Command and General Staff 
College Advisory Committee— 55738

CIVIL AERONAUTICS BOARD
Notices
Hearings, etc.:

American Airlines, Inc— r ----- ' 55735
Eugene Horbach and GAC

C o rp _______________________  55736
Transavia Holland N.V---------- 55736

COMMERCE DEPARTMENT
See Maritime Administration; Na­

tional Oceanic and Atmospheric 
Administration.

COMPTROLLER OF CURRENCY 

Proposed Rjiles
Fiduciary powers; National banks 

and collective investment v 
funds:

Trust funds held by bank; in­
vestment in variable amount 
notes; authority revision—  55717

CUSTOMS SERVICE
Rules
Liquidation of duties; contervail- 

ing duties:
Footwear from Korea and Tai­

wan; corrections----------------  55707

Notices
Authority delegations:

Assistant Commissioner of Cus­
toms _______________________  55764

Countervailing duty petitions:
Zinc, unwrought, from Spain. - 55765

DEFENSE DEPARTMENT
See also Army Department; Navy 

Department.

contents
Proposed Rules
Sunshine Act implementation; * 

Uniformed Services University 
of Health Sciences, Board of Re­
gents; meeting procedures-----.  55724

EDUCATION OFFICE
Notices
Applications and proposals, clos­

ing dates:
College library resources pro­

gram ________:____‘------- ----- 55748
Audit appeals:

Idaho — ________ — -----— 55751
Meetings:

Handicapped National Advisory
Committee____________ — w~ 557^8

Vocational Education National
Advisory Council__ 1 .------- 55749

Vocational Education National 
Advisory Council, Native 
American Vocational Educa­
tion Task Force___ . . . -------  55751

Postsecondary education pro­
grams; Education Amendments 
of 1976, implementation of pro­
visions; correction——— 55749

ENVIRONMENTAL PROTECTION AGENCY 
Rules
Air quality, implementation jplans; 

yarious States, etc.:
New Jersey— _.—  -------------- - 55714

Proposed Rules
Air pollution; standards of per­

formance for new stationary 
sources:

Steam generators, lignite-fired. 55791

FARMERS HOME ADMINISTRATION 
Notices
Disaster and emergency areas:

Id a h o ------ —T--------------------  55733
Louisiana____1— ,-------- ,------- 55733
North Dakota.—.  ---------------  55733
T e x a s ______ :---------------- ^—- 55733
West Virginia_________ _________  55733

FEDERAL HOUSING COMMISSIONER—  
OFFICE OF ASSISTANT SECRETARY FOR 
HOUSING

Rules
Low rent public housing; proto­

type cost limits:
Zani, N. M ex.________ —--------- 55707

FEDERAL COMMUNICATIONS 
COMMISSION

Rules
FM broadcast stations; table of 

assignments:
Arizona------------     55715

Radio broadcast services :
Alphabetical index of rule titles;

correction-----------  55715
Notices
Fraudulent billing; notice of re­

bate to dealers---------------------  55739

Meetings :
Radio Astronomy Service Work­

ing Group for 1979 ITU-World 
Administrative Radio Confer­
ence _________________ i-------  55740

WARC Advisory Committee for
Domestic Land Mobile---------  55740

Over-the-counter drugs : television 
advertising prohibition; denial
of rulemaking petition— :-------  55740

Hearings, etc.:
Eastern Microwave, Inc. and

WHP, Inc.; correction___ I __  55738
Florida Gospel Network et al___ 55738

FEDERAL DEPOSIT INSURANCE 
CORPORATION

Proposed Rules
^Privacy Act; implementation__ _ 55717

FEDERAL ELECTION COMMISSION 
Notices
Advisory opinion requests (2 docu­

ments) _______________________ v 55823

FEDERAL ENERGY ADMINISTRATION
Notices
Appeals and applications for ex­

ception, etc.; cases filed with 
Exceptions and Appeals O f­
fice:

List of applicants------------ .—  55743
Crude oil, domestic, allocation pro­

gram; 1976 entitlement no­
tices:

October_________ ________—------  55835
Environmental statements; avail­

ability, etc.:
Strategic petroleum reserve pro­

gram --------  55744

f e d e r a l  m a r it im e  c o m m is s io n

Notices
Casualty certificate; Monarch

Cruise Lines, Inc.—------------   55746
Oil pollution; certificates of finan­

cial responsibility-----------------  55744

FEDERAL POWER COMMISSION 

Rules
Natural gas :

Enforcement of deliverability 
and rendition of service voi­
der certificated arrange­
ments ------ —-------------------  55707

Notices /
“Small producer" certificates; ap­

plications ------------------------—  55747
Statements and reports (sched­

ules) ; Gulf Oil Corp---------------  55747
Hearings, etcu

American Thread Co— :--------- 55746
Consumers Power Co--------------  55746

FEDERAL PRISON INDUSTRIES 
Rules
Inmate accident compensation—  55710
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CONTENTS

FISCAL SERVICE
Notices
Surety^companies acceptable on 

Federal bonds: ___
Hallmark Insurance Co., Inc__ 55765

FISH AND WILDLIFE SERVICE
Proposed Rules
Endangered and threatened spe­

cies; fish, wildlife, and plants:
Falcon, American Peregrine----- 55729
Falila  -------------------------- »— - 55729

GENERAL ACCOUNTING OFFICE 
Notices
Regulatory reports review ; pro­

proposals, approvals, e tc__— — 55742

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT

See also Alcohol, Drug Abusé, and 
Mental Health Administration; 
Education Office; Social and Re­
habilitation Service; Social Se­
curity Administration.

Notices
Medicare, supplementary medical 

insurance for aged and disabled; 
actuarial and premium rates, 
monthly; July 1977-June 1978__ 55751

INTERSTATE COMMERCE COMMISSION 
Rules
Motor carriers:

Freight and passenger tariffs 
and schedules; correction____ 55716

Notices
Abandonment of railroad services, 

etc.:
Chicago, Milwaukee, St. Paul &

Pacific Railroad Co_________   55767
Southern Pacific Transportation

C o ------- * —_________1_____ 55768
Car service exemptions, manda­

tory (3 documents)___ _______  55766,
55767, 55768

Fourth section applications for
re lie f_______ ___________________ 55769

Hearing assignments____-■_______  55766

Motor carriers:
Transfer proceedings (2 docu­

mento) _____________________ 55768

JUSTICE DEPARTMENT 
See Federal Prison Industries.

LAND MANAGEMENT BUREAU
Notices
Airport leases:

W yom ing________________    55755
Applications, etc.:

New Mexico (3 documents)____ 55754,
55755

Protraction diagrams, availability: 
Pacific Outer Continental

Shelf _______________   55754
Withdrawal and reservation of 

lands, proposed, etc. :
Washington _____________    55755

MANAGEMENT AND BUDGET OFFICE 
Notices
Clearance of reports; list of re­

quests _____________________ «__  55756

MARITIME ADMINISTRATION 
Rules
Merchant marine training :

Academy midshipmen; admis­
sion and training_________ ,J_ 55715

PACKERS AND STOCKYARDS 
ADMINISTRATION

Proposed Rules
Livestlock and live poultry; ac­

counting and payment provi­
sions ___________________   55831

Livestock sales and purchases; 
credit terms; inventory and 
funds held in trust by meat- 
packers _____________________   55828

POSTAL RATE COMMISSION
Notices
Mail classification schedule; con­

ferences, hearings_______;______ 55756

POSTAL SERVICE COMMISSION
Notices
Hearings _______________________  55738

REVENUE SHARING OFFICE
Notices
Antirecession fiscal assistance; 

waiver procedures modification. 55765

SECURITIES AND EXCHANGE 
COMMISSION

Proposed Rules
' Securities Act and Securities Ex­

change Act:
Management background dis­

closure, uniform reporting re­
quirements; forms and sched­
ules;, extension of time______ 55718

Notices
Self-regulatory organizations; 

proposed rule changes:
Chicago Board Options Ex-

change, Inc__________________ 55757
Philadelphia Stock Exchange,

Inc ........................................  55758
Hearings, etc.:

Advance Investors Corp______55759
American Stock Exchange, Inc. 55759
Bank of North Dakota________  55759
Central and South West Corp— 55760 
Connecticut Mutual Life Insur­

ance Co. et al______________  55760
New England Power Go_______  55761
Paramount Mutual Fund, Inc_ 55762
Putnam Tax Exempt Income 

Fund______ - ________ - ______  55764

SOCIAL AND REHABILITATION SERVICE
Proposed Rules . y
Financial and medical assistance

programs; quality control-------  55727
Notices
Social services; eligibility deter­

mination by family median in­
come for each State__________  55753

Work incentive program, social 
and supportive services:

Entitlement limits, 1977 F Y _____55754
Funds distribution_________  55753

SOCIAL SECURITY ADMINISTRATION
Proposed Rules
Aged and disabled, health insur­

ance for:
Contract requirements between 

HEW and health mainte­
nance organization__________  55718

SOIL CONSERVATION SERVICE
Notices
Environmental statements mi 

watershed projects; availabil­
ity, etc.:

Richland Creek, Tex-------------  55734

STATE DEPARTMENT
Notices
Meetings:

Academic Music Advisory Panel- 55764

TEXTILE AGREEMENTS
IMPLEMENTATION COMMITTEE

Notices
Cotton textiles:

In d ia_________________________  55737

HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT H

See also Federal Housing Commis­
sioner—Office of Assistant Sec­
retary for Housing.

Rules
Procurement_________1.»________  55795

INTERIOR DEPARTMENT
See also Fish and Wildlife Service;

Land Management Bureau.
Notices
Committees; establishment, re­

newals, etc.:
Water Data for Public Use Ad­

visory Committee et al ____557

INTERNAL REVENUE SERVICE'
Rules
Income taxes:

Buildings, demolition on leased 
property; tax treatment_____ 55710

||

Notices
Applications, etc.: 

Prudential Lines, Inc. 55737

NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION

Proposed Rules 
Coastal zone management:

Interstate grants___ ____   55785
Notices
Endangered species permits; ap­

plications ____________________   55737

NATIONAL SCIENCE FOUNDATION
Notices
Meetings:

Subpanel on Optical and Infra­
red Astronomy_______________ 55756

NAVY DEPARTMENT 
Rules
Government inventions in custody 

of Navy Department, licensing. 55711
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CONTENTS

TREASURY DEPARTMENT
See also Comptroller of Cur­

rency; Customs Service; Fiscal 
Service; Internal Revenue Serv­
ice; Revenue Sharing Office.

y  *
Notices
Meetings:

Debt Management Advisory
Committees___;__ — 1—_— 55765

URBAN REINVESTMENT TASK FORCE 

Notices
Neighborhood preservation proj­

ects; application procedures__  55766

"THE FEDERAL REGISTER— WHAT IT 
IS AND HOW TO USE IT”

Weekly Briefings at the Office of the 
Federal Register

(For Details, See 41 FR 46527, Oct. 21, 1976) 
RESERVATIONS: DEAN L. SMITH, 523-5282

list of cfr ports offected In this Issue
The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today's 

issue. A cumulative list of parts affected, covering the current month to date, follows beginning with the second issue o f the month.
A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected 

by documents published since the revision date of each title.

3 CFR
E xecutive  O rders: • ^  v

11948____ ___ _____________ r --------- — 55705
11126 (Com m ittee continued by

EO 11948) —  —  - — ---------  55705
11145 (Com m ittee continued by

EO 11948)-— — — — ------------  55705
11183 (Com m ittee continued by

EO ,11948)-----------  55705
11287- (Com m ittee continued by

EO 11948)---------------------------  55705
11342 (Com m ittee continued by

EO 11948)----------------------   55705
11415 (Com m ittee continued by

EO 11948) ______________  55705
11472 (Com m ittee continued by.

EO 11948) — ----------------------- 55705
11562 (Com m ittee continued by

EO 11948)^_____________ — ---------  55705
11583 (Com m ittee continued by

EO 11948)—-----------------— — 55705
11625 (Com m ittee continued by

EO 11948) ______________________ 55705
11667 (Revoked by EO 11948)-------  55705
11753 (Com m ittee continued by

EO 11948)_____________   55705
11776 (Com m ittee continued by

EO 11948)_____— ----------------  55705
11807 (Com m ittee continued by

EO 11948)------------------------— 55705
11809 (Revoked by EO 11948)----- _ 55705
11827 (Superseded by EO 11948) __ 55705
11860 (Revoked by EO 11948) _•------55705
11868 (Revoked by EO 11948)-----   55705

9 CFR

P roposed R u l e s :

12 CFR

P roposed R u l e s :
9    _______ 55717
310____________ — — —  55717

15 CFR
P roposed R u l e s :

932____________ — _____ —  55786

17 CFR
P roposed R u l e s :

230-__________________________ 55718
239 _— i — — — 55718
240 ___________ ________ _—  55718
249— _______________________  55718

18 CFR 
2 . 55707

201 (2 documents) — 
203 (2 documents) __

„  55828, 55831 
„  55828, 55831

19 CFR
159___ _________ — — _________ — 55707

20 CFR
P roposed R u l e s : '  - -

405___________________ —  55718

24 CFR
275— ________— ________ — .......... 55707

26 CFR
1— — — ___ _______________ 55710

28 CFR'
301________— _________________ — 55710

32 CFR
746______- ______ — _____________ 55711
P roposed R u l e s :

242a— ____________________ — 55724

40 CFR
52— ___________ -__________ — — 55714
P roposed R u l e s :

60____.___________ 55792

41 CFR

24-1— — — _____________ —  55796
24-2____ — ------------------- ——  55801
24-3— — _______ __________ — 55805
24-4— ___________________________ 55811
24-7:.___________________   55812
24-11__________  55813
24-13____________________ ________ 55814
24-16— ____  — 55816
24-30_____________________— ____ 55817
24-50_____— ________ _ 55Ô17

45 CFR

P roposed R u l e s :

205________    55727
250— _____________________   55727

46 CFR

310_____         55715

47 CFR

73 (2 documents)___ __________ 55715

49 CFR

1307____^ _________________—  55716
1310_____I ________________________ 55716

50 CFR

P roposed R u l e s :

17 (2 documents),_'j._________55729

vi FEDERAL REGISTER, VOL. 4 1 , N O . 2 4 7 — WEDNESDAY, DECEMBER 2 2 , 1976



CUMULATIVE LIST OF PARTS AFFECTED DURING DECEMBER
The following numerical guide is a list of parts of each title of the Code of 

Federal Regulations affected by documents published to date during December.
1 CFR 7 CFR—- Continued 12^JFR
P roposed R u l e s :

445_______________________ 54947
455_____   54001

3 CFR
Executive  O rders: *

11948-----------— —  ____ ,__ 55705
11126 (Committee continued by

EO 11948) — _________________  55705
11145 (Committee continued by

EO 11948)______________________ 55705
11183 (Committee continued by

EO 11948)______________  55705
11287 (Committee continued by

EO 11948)________________    55705
11342 (Committee continued by

EO 11948)______________________ 55705
11415 (Committee continued by

EO 11948) ___________ ________ :_ 55705
11472 (Committee continued by

EO 11948) ___________ :_________  55705
11562 (Committee continued by

EO 11948)_________ i___ _______  55705
11583 (Committee continued by

EO 11948) _______________   55705
11625 (Committee continued by

EO 11948)_______________      55705
11667 (Revoked by EO 11948)_____  55705
11753 (Committee continued by ,

EO 11948)______________________ 55705
11776 (Committee continued by

EO 11948) _____________________   55705
11807 (Committee continued by

EO 11948)______________________ 55705
11809 (Revoked by EO 11948)_____ 55705
11827 (Superseded by EO 11948) __ 55705
11860 (Revoked by EO 11948)_____ 55705
11868 (Revoked by EO 11948)_____r55705
Pro clam atio ns :

4304 (Terminated in part by Proc.
4480)----------------------------------  53967

4478 (Amended by Proc. 4480)____  53967
4479— —________________  52977
4480-------------------------------    53967

M e m o r a n d u m s : >

August 27, 1976 (Supplemented by 
Memorandum of Ndvember 19,
1976—__---------------------   53315

November 19,1976___________   53315

4 CFR
56.............................     53769

5 CFR
213------ ______ 52979, 53969, 55147, 55507
300---------------------------------------- 52979
305----------------- -_____________  52979
591---------- ---------__ 52857, 53461, 53969

P roposed R u l e s :

295---------------------     55537

7 CFR
25____
29____
52____
250___
272___
301___
401___

408____________    53803
722___ _____________ 53006, 53463, 55171
724—-----------------------------------------------  55507
729___________________     53006
905__________ 53007, 53649, 53650, 54917
907___  52886, 53805, 54162, 54917, 54918
909 _______________   52887
910 _________ 53008, 53463, 53973, 55172
911 _____    54751
944 _____    54751
945 ___    53008
948______   54475
981_______     53650
982__------------   54163
987------------------------------------------------------------ ;_  54163
989______________________  52645, 53651
999________________________  52646
1032-------------------------------------------------- 54164
1063___________________    53317
1464_________   *_____________  52647
1822_____________________   53009
18231__________     53973
1832______________________ 53009
1845------------------------------------ _"55172, 55321
1872......     53010
1901________________________  53973
P roposed R u l e s :

16—
52—
ISO- 
225 _
245_
723_
724_
725.
726_
912_
917_
928- 
930_
959.
981- 
1002 
1205 
1701 
1803 
1821 
1822 
1832 
1861

9 CFR
73___------------------------------------- 55173
78-----      55173
201--------   53769
204------   55321
P roposed R u l e s :

201......    55828
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reminders
(The Items In this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 

significance. Since this list Is Intended as a reminder, it does not Include effective dates that occur within 14 days of publication.)

Rules Going Into Effect Today

DOT/FAA— Pilots and flight instructors; 
certification............... 51391; 11—22—76

Next Week’s Deadlines for Comments 
On Proposed Rules

AGRICULTURE DEPARTMENT 
Agricultural Marketing Service—

Butter; standards; comments by 1 -
1 -7 7 .............. .....49826; 1 1 -1 1 -7 6

Minimum size standards for navel 
oranges grown in Ariz. and desig­
nated parts of Calif.; comments by
1 2 -2 7 -7 6 ............ 52061; 1 1 -2 6 -7 6

Onions grown in South Texas; com­
ments by 1 2 -2 8 -7 6 ...............53809;

V '  1 2 -9 -7 6
Papayas grown in Hawaii; expenses, 

rate of assessment, and carryover 
of unexpended funds; comments
by 1 2 -2 8 -7 6 ......  53672; 1 2 -8 -7 6

Revision of grade designations for all 
grains; comments by 12 -30 -76 .

50268; 1 1 -1 5 -7 6  & 
Tomato paste; United States Stand­

ards for grades; comments by 1 2 -  
3 1 -7 6  .............. 28527; 7 -1 2 -7 6

Farmers Home Administration—
Account servicing policies; moratorium 

on payments, sections 502 and 504  
rural housing loans; comments by
1 2 -3 1 -7 6 ...... ...... 52888; 1 2 -2 -7 6

Forest Service—
Grazing fees for 1977; Western States; 

comments by 12 -30 -76 .... 52485;
1 1 -3 0 -7 6

Office of the Secretary—
Limitation on imports of meat; meat 

processed in foreign-trade zones 
and territories of the United States; 
comments by 1 2 -2 7 -7 6  ... 53672;

1 2 -8 -7 6
AMERICAN REVOLUTION BICENTENNIAL 

ADMINISTRATION
Commemorative licencing program^ dis­

position of inventory; comments by
12 -30 -76 .......... . 52486; 1 1 -3 0 -7 6

BUND AND OTHER SEVERELY HANDI­
CAPPED, COMMITTEE FOR PUR­
CHASE FROM—

Priority for services; comments by 1 2 -
27 -76 1 ....... .............52323; 11 -2 9 -7 6

CIVIL AERONAUTICS BOARD 
Board proceedings; rules of conduct; 

comments by 1 2 -2 9 -7 6 ......... 34650;
8 -1 6 -7 6 ,4 8 1 2 9 ; 1 1 -2 -7 6  

CONSUMER PRODUCT SAFETY 
COMMISSION

Rulemaking; petitioning procedures; in­
terim rules; comments by 12 -28 -76 .

43126; 9 -2 9 -7 6
ECONOMIC OPPORTUNITY, NATIONAL 

ADVISORY COUNCIL 
Privacy Act of 1974; implementation; 

comments by 1 2 -3 1 -7 6 .....   49491;
1 1 -9 -7 6

FEDERAL COMMUNICATIONS 
COMMISSION

Broadcast licensees; maintenance of 
certain program records; reply com­
ments by 1 2 -2 7 -7 6 ................  49858;

1 1 -1 1 -7 6
FM Broadcast stations, Park City, Utah; 

table of assignments; reply comments 
by 1 2 -2 8 -7 6 ......... 47496; 10 -29 -76

FM Broadcast stations; Marksville, Lou 
isiana; table of assignments; reply 
comments by 1 2 -2 8 -7 6    47496;

1 0 -  29 -76
Remote control and security devices; 

operation; comments by 12—27—76.
52705; 12-1t 76 

FEDERAL POWER COMMISSION
Gas supply and operations data and 

corporate and financial reports; new 
forms; extension of comments to 1 2 -
3 0 - 7 6 . . . .................48745; 1 1 -5 -7 6
First published at 41 FR 39948 Sep­

tember 15,1976.
Regulatory information Data Base; policy 

statement bn access; extension of
comments to 1 2 -3 0 -7 6 ......... 48745;

1 1 -5 -7 6
First published at 41 FR 39046, Sep­

tember 14,1976.
HEALTH^ EDUCATION, AND WELFARE 

DEPARTMENT
Food and Drug Administration—  

Cloroform; ingredient in animal drugs; 
comments by 12 -30 -76 .... 52482;

1 1 - 3 0 -7 6
Diamthazole Dihydrochloride; revoca­

tion of provisions for topical prepa­
rations; comments by 12 -28 -76 .

47492; 1 0 -2 9 -7 6  
Low fat and skim milk; standards of 

identity; use of stabilizers and 
emulsifiers; comments by 1 2 -
2 7 -7 6 - ............... 46873; 1 0 -2 6 -7 6

Substitutes for margarine (Oleomarga­
rine) or butter; common or usual 
name; extension of comment time
to 1 2 -2 8 -7 6 ......  47491; 10 -2 9 -7 6
First published at 41 36509, 8 -  

30-76 .
Health Resources Administration—  

Project grants for public riiedieal fa­
cility construction .and moderniza­
tion; comments by 12 -27 -76 .

52080; 1 1 -2 6 -7 6
HOUSING AND URBAN DEVELOPMENT 

DEPARTMENT
Office of Assistant Secretary" for Com­

munity Planning and Development—  
Community development block grants; 

administration; comments by 12—
30-76 .................52626; 11 -3 0 -7 6

INTERNATIONAL WOMEN’S YEAR OBSERV­
ANCE, NATIONAL COMMISSION

State meetings, coordinating committee; 
designation and functions of coordi­
nating committees; comments by 1 2 -  
3 0 -7 6 ....... ........ .........53495; 1 2 -7 -7 6

JUSTICE DEPARTMENT 
Immigration and Naturalization S e rv ic e -  

Implementation of amendments to 
the Immigration and Nationality 
Act contained in the Health Pro­
fessions Educational Assistance Act 
of 1976; comments by 12 -27 -76 .

52061; 1 1 -2 6 -7 6  
OCCUPATIONAL SAFETY AND HEALTH 

REVIEW COMMISSION 
Freedom of information; comments by

1 2 -2 9 -7 6 ..................53069; 1 2 -3 -7 6
PENSION BENEFIT GUARANTY 

CORPORATION
Privacy Act of 1974; implementation; 

comments by 1 2 -3 0 -7 6 ......... 52485;
1 1 -3 0 -7 6

SECURITIES AND EXCHANGE 
COMMISSON

Uniform net capital rule; comments by
1 2 -3 1 -7 6 ..................53037; 1 2 -3 -7 6

TRANSPORTATION DEPARTMENT 
Coast Guard—

Drawbridge operations; Lake Washing­
ton Ship Canal, Washington; com­
ments by 1 2 -2 8 -7 6 _____... 52307;

1 1 -2 9 -7 6
Drawbridge operations; Dutch Kills, 

New York; comments by 12-31—76.
52307; 1 1 -2 9 -7 6  

Federal Aviation Administration—  
Aircraft noise measurement and eval­

uation specifications; comments by
1 2 -3 0 -7 6 ....... . 47342; 1 0 -2 8 -7 6

Federal Airways; designation for Wash­
ington, and Oregon; comments i>y
1 2 -2 7 -7 6 ............ 52064; 1 1 -2 6 -7 6

VOR Airways; revocations; St. Peters­
burg, Florida; comments by 12—
2 7 -7 6 ...................  52064; 1 1 -2 6 -7 6

National Highway Traffic Safety 
Administration—

Passenger automobile average fuel 
standards; comments by 12—
27-76 ................... 46878; 1 0 -2 6 -7 6

TREASURY DEPARTMENT 
Internal Revenue Service—

Income Taxes; unpaid taxes shown on 
amended returns; comments by 
1 2 -3 0 -7 6 ............. 49178; 1 1 -8 -7 6

Next Week’s Meetings

AGRICULTURE DEPARTMENT 
Agricultural Marketing S e rv ic e -

Shippers Advisory Committee, Lake­
land, Florida (open), 12 -28 -76 .

52330; 1 1 -2 9 -7 6
ARTS AND HUMANITIES, NATIONAL 

FOUNDATION
Fellowships Panel Advisory Committee, 

Washington, D.C. (closed), 12 -28 -76 .
49201; 1 1 -8 -7 6  

COMMERCE DEPARTMENT
National Oceanic and Atmospheric 

Adm inistration-
New England Regional Fishery Man­

agement Council, Peabody, Mass, 
(open), 12 -28  thru 12 -30 -76 .

54211; 1 2 -1 3 -7 6
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Silver and red hake, herring, mackerel, 
long and short-finned squid and 
other finfish; draft environmental 
impact statements, Peabody, Mass, 
(open), 1 2 -2 8 -7 6 .............  54210;

1 2 -1 3 -7 6
DEFENSE DEPARTMENT 

Office of the Secretary—
Wage Committee, Washington, D.C. 

(closed), 12—28—76------- 45034;
1 0 -1 4 -7 6

FEDERAL ENERGY ADMINISTRATION 
LP-Gas Industry Advisory Committeè» LP- 

' Gas Transportation and Storage Sub­
committee, Transportation and Stor­
age Task Group, Houston, Tex. (open), 
1 2 -2 8 -7 6 ...... ........... 53844; 1 2 -9 -7 6

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT

Alcohol, Drug Abuse, and Mental Health 
Administration—

Advisory Committee, for January, 
1977..................  54815; 12 -1 5 -7 6

\

NATIONAL SCIENCE FOUNDATION
Project Directors, Student-Originated 

Studies Program, Washington, D.C. 
(open), 12 -28  and 12 -29 -76 .. 52566;

1 1 -3 0 -7 6
VETERANS ADMINISTRATION

Educational Allowances Station Com­
mittee, Des Moines, Iowa (open), 12—
2 8 -7 6 ............  ....... 52949; 1 2 -2 -7 6

Wage Committee, Washington, D.C. 
.(closed), 12—30—76.............. . 38557;

9 -1 0 -7 6

Next Week’s Public Hearings

N ote : There were no items eligible for in­
clusion in the list of hearings for next week.

List of Public Laws

N ote: No public bills which have become 
law were received by the Office of the Federal 
Register for inclusion in today’s L ist or 
Public Laws.
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presidential documents ~
Title 3—The President

Executive Order 11948 • December 20, 1976

Continuance of Certain Federal Advisory Committees

By virtue of the authority vested in me by the Constitution and statutes of the 
United States of America, and as President of the United States of America, and in 
accordance with the provisions of the Federal. Advisory Committee Act (5 U.S.C. 
App. I ), it is hereby ordered as follows:

Se c t io n  1. Each* advisory committee listed below is hereby continued until 
December 31,1978: '

(a ) Citizens^ Advisory Council on the Status of Women— Executive Order No. 
11126, as amended (Department of L abo r).

(b ) Committee for the Preservation of the White House— Executive Order No. 
11145, as amended (Department of the Interior).

(c ) President’s Commission on White House Fellowships— Executive Order No. 
11183, as amended (United States Civil Service Commission).

(d ) President’s Committee on the National Medal of Science— Executive Order 
No. 11287, as amended (National Science Foundation).

(e ) Quetico-Superior Committee— Executive Order No. 11342, as amended 
(Department of Agriculture).

( f )  National Health Resources Advisory Committee:— Executive Order No. 
11415, as amended (General Services Administration).

(g ) Citizens’ Advisory Committee on Environmental Quality— Executive Order 
No. 11472, as amended (Council on Environmental Quality).

(h ) President’s Council on Physical Fitness and Sports— Executive Order No. 
11562, as amended (Department of Health, Education, and W elfare).

( i ) Consumer Advisory Council— Executive Order No. 11583, as amended 
(Department of Health, Education, and W elfare).

( j )  Advisory Council for Minority Enterprise— Executive Order No. 11625 of 
October 13,1971 (Department of Commerce).

(k ) President’s Export Council— Executive Order No. 11753 of December 20, 
1973 (Department of Commerce).

(l )  President’s Committee on Mental Retardation— Executive Order No. 11776 
of March 28, 1974 (Department of Health, Education, and Welfare).

(m ) Federal Advisory Council on Occupational Safety and Health— Executive 
Order No. 11807 of September 28, 1974 (Department of Labor). *
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Sec . 2. Notwithstanding the provisions of any other Executive order, the functions 
of the President under the Federal Advisory Committee Act which are applicable to the 
committees listed in Section 1 of this order, except that of reporting annually to 
Congress, shall be performed by the head of the department or agency designated 
after each committee in accordance with guidelines and procedures established hy the 

Director of the Office of Management and Budget.

Sec . 3. Executive Order No. 11868, as amended, establishing the President’s 
Commission on Olympic Sports, is revoked effective January 16, 1977.

Se c . 4. (a ) The following Executive orders are revoked:

(1 ) Executive Order No. 11667 of April 19, 1972, establishing the President’s 
Advisory Committee on the Environmental Awards Merit Program.

(2 ) Executive Order No. 11809 of September 30, 1974, establishing the
President’s Labor-Management Committee. • '

(3 ) Executive Order No. 11860 of May 19, 1975, establishing the President’s % 

Advisory Committee on Refugees.

(b ) Executive Order No. 11827, as amended, is superseded.

Sec. 5. This order shall be effective December 31, 1976.

T h e  W h it e  H o u s e ,

December 20, 1976.

[FRDoc. 76-37802Filed 12-21-76; 11:29 am}
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rules end regulations
This section of the FEDERAL REGISTER contains regulatory documents having general applicability and légal effect most of which are 

keyed to and codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510.
The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL 

REGISTER issue of each month.

Title 18— Conservation of Power and 
Water Resources

CHAPTER 1— FEDERAL POWER 
COMMISSION

[Docket No. RM76-8; Order No. 539-B]

PART 2— GENERAL POLICY AND 
INTERPRETATIONS

PART 157— APPLICATIONS FOR CERTIFI­
CATES OF PUBLIC CONVENIENCE AND 
NECESSITY FOR ORDERS PERMITTING 
AND APPROVING ABANDONMENT UN­
DER SECTION 7 OF THE NATURAL GAS 
ACT

Enforcement of Deliverability and Rendi­
tion of Natural Gas Service Under Cer­
tificated Arrangements
Correction in F ederal R egister Docu­

ment 76-22744, Filed August 5, 1976; 
8:45 a.m.; appearing on pages 32883- 
32885 in the issue of August 6, 1976.

In ordering paragraph (B) amending 
Title 18 of the CFR by adding a new 
§157.41: Change the first line of new
§ 157.41 from: “On and after Ju ly_____
1976, * * to read: “On and after
July 30, 1976, * *

K e n n e t h  F. P l u m b , 
Secretary.

[PR Doc.76-37508 Filed 12-21-76:8:45 am[

Title 19— Customs Duties
CHAPTER I— UNITED STATES CUSTOMS 

SERVICE, DEPARTMENT OF THE 
TREASURY

[T.D. 76-340, 76-341, 76-342, 76-343] 

PART 159— LIQUIDATION OF DUTIES
Footwear From Taiwan and Republic of 

Kotea; Countervailing Duties; Amend­
ments of Final Determination and 
Waiver; Correction
The documents listed below were pre­

viously published in t̂he Notices section 
of the F ederal R egister . The documents 
should have been published in the rules 
section of the F ederal R egister as Treas­
ury Decisions. On September 27, 1976, 
the Office of the Federal Register ini­
tiated ' an action to place these docu­
ments in the rules section of the F ederal 
R egister (41 FR 42184). Treasury Deci­
sion (T.D.) numbers are hereby assigned 
to the documents, as follows:

1. FR Doc.- 76-323, appearing at page 
1298 of the F ederal R egister for Wednes­
day, January 7, 1976, titled “Final Coun­
tervailing Duty Determination on Foot­
wear from Taiwan,” is hereby designated 
T.D. 76-340. This T.D. number should

also be noted in connection with the 
amendment made by this document to 
the table set forth in § 159.47(f) of the 
Customs Regulations (19 CFR 159.47(f)).

2. FR Doc. 76-323 was amended by FR 
Doc. 76-18386, appearing at page 26035 
of the F ederal R egister for Thursday, 
June 24, 1976, titled “Amendment to 
Final Countervailing Duty Determina­
tion on Footwear from Taiwan.” FR Doc. 
76-18386 is hereby designated T.D. 
76-343.

3. FR Doc. 76-18384, appearing at page 
26035 of the F ederal R egister  on Thurs­
day, June 24,1976, titled “Amendment to 
Final Countervailing Duty Determina­
tion on Footwear from Korea,” is hereby 
designated T.D. 76-341.

4. FR Doc. 76-18385, appearing at page 
26035 of the F ederal R egister for Thurs­
day, June 24, 1976, titled “Amendment 
to Waiver of Countervailing Duty Deter­
mination on Footwear from Korea,” is 
hereby designated T.D. 76-342.

V e r n o n  D. A cree, 
Commissioner of Customs.

Approved: December 15,1976.
J erry T h o m as ,

Under Secretary 
of the Treasury.

[PR  Doc.76-37402 Piled 12-21-76:8:45 am]

Title 24— Housing and Urban 
Development

CHAPTER II— OFFICE OF ASSISTANT 
SECRETARY FOR HOUSING— FEDERAL 
HOUSING COMMISSIONER, DEPART­
MENT OF HOUSING AND URBAN 
DEVELOPMENT
v__  [Docket No. R-76-398]

PART 275— LOW RENT PUBLIC HOUSING
Prototype Cost Limits; New Mexico Indian 

Housing— Region VI
In the F ederal R egister issued June 9, 

1976, (41 FR 23302), prototype»per unit 
cost schedules were published pursuant 
to section 6 (b) of the United States 
Housing Act of 1937. Consideration of 
subsequent factual cost data and other 
information was received from field staff 
relating to New Mexico prototype costs 
for Indian Reservations. The cost data 
and other information submitted indi­
cates that the prototype per unit cost 
schedule for Jemez, New Mexico be de­
leted, Zuni,. New Mexico prototype cost 
schedule be added and revised prototype

per unit cost schedules for six other In­
dian Reservations to be revised.

Written data, views or statements may 
be filed with the Director, Office of Tech­
nical Support, HUD Central Office, 451 
7th Street, S.W., Room 6152, Washing­
ton, D.C. 20410, and a copy should be sent 
to the HUD Area Office, 1 Embarcadero 
Center, Suite 1600, San Francisco, Cali­
fornia 94111, concerning recommended 
changes in the schedules.

Section 6 (b) of the U.S. Housing Act 
o f 1937, as amended, provides that proto­
type costs shall be effective on the date of 
publication. However, comments received 
will be considered in preparing future 
revisions.

A Finding of Inapplicability respecting 
the National Environmental Policy Act 
of 1969 has been made in accordance 
with HUD procedures. A copy of this 
Finding of Inapplicability will be avail­
able for public inspection during regular 
business hours in the Office of the Rules 
Docket Clerk, Office of the Secretary, 
Room 10141, Department of Housing and 
Urban Development, 451 7th Street, S.W., 
Washington, D.C.

Accordingly, 24 CFR, Part 275 is 
amended as follows:

1. At 41 FR 23342, delete the proto­
type per unit cost schedule for Jemez, 
since the Jemez prototype cost area has 
been combined with the Isleta area.

2. At 41. FR 23342, add the prototype 
per unit cost schedule for Zuni, shown on 
the table set forth hereinafter entitled 
“Prototype Per Unit Cost Schedule—Re­
gion V I” .

3. At 41 FR 23342, substitute the re­
vised prototype per unit cost schedules 
for Dulce, Isleta, Laguna, Mescalero, Pe- 
nasco and Pojoaque shown on the table 
set forth hereinafter, entitled “Proto­
type Per Unit Cost Schedule—Region 
VI.”
(Sec. 7 (d ), Department of HUD Act, 42 
U.S.C. 3535(d)).

It is hereby certified that the economic 
and inflationary impacts of the amend­
ment to Part 275 have been carefully 
evaluated in accordance with OMB Cir­
cular A-107.

Effective date: This amendment is ef­
fective on December 16, 1976.

J o h n  T .  H o w l e y , 
Acting Assistant Secretary for 

Housing—Federal Housing
Commissioner.
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PROTOTYPE PER UNIT COST SCHEDULE 

RECXOtf VI

. POJOAGOE 0 BR 1 BR 2 BP ___3 * IL _ I ¿F BR 5 BR \ 6 VR

Dei* & Semi-Dei* 18,100 21,800 2l+,300 ?8,950 3^,800 38,900 l*o,l*oo

Row Dwell ihgs 17,200 20,700 23,000 27,450 32,800 36,500 38,350

Walk-Up 15,000 18,560 21,050 2l+,900 28,900 31,700 33,200

Eleva tor-Structure 27,100 31.700 1*0,050 - - - -

zx m i
 ̂ ~ '

0 BR 1 3R 2 BE 3 BR k  BR 5 BR 6 BR

Dei. tc Semi-Bet. 17.250 20,750 25,650 30,550 r 36,800 1*0,900 42,900

Row Dwellings 1.6,050 JL9,U00 21 ,̂100 28,650 34,300 38,350 39,950

Walk-Up 14,250 17,800 22,500 26,700 30,750 33,900 35,700

Elevator-Struc ture 23,200 26,850 33,950 - - -

1
Q BR 1 BR 2 BR 1 3 BR 4 BR 5 BR 6 BR

Del* & Seni-Dot* C: m .

Row Dwellings

Walk-Up

Eleva tor-S true ture

0 BR 1 BR 2 BR 3 BR ¡4- BR 5 BR 6 3R

Det* lc Senl-Det.

Row Dwellings

Walk-Up

Eleva tor-Struc ture

0 BR 1 BR 2 BR 3 BR k  BR 5 BR 6 BR

Dot* & Seni-Dct*

Row Dwellings

Walk-Up t
1

Eleva Lor-Structure
-nr«.*LL* , §
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KEcroir vi

DOLCE 0 BR . jl.br... 2 BP 3 FR_ h BR 1 *5 BP. r 6 BR
*

Det. & Semi-Det. 19,1*00 23,250, 25,900 30,900 37,150 1(1,550 1(3,300

Dow Dwellings 18,1*50 22,100 2U,65o 29,350 35,100 39,100 1*0,900

Walk-Up 16,000 19,700 22,1*00 26,500 30,800 33,850 35,500

Eleva tor-Structure 29,000 ' 33,800 x 1(2,650 - . - - • -

ISLETA
^

O BR 1 BR 2 BR 3 BR U BR 5 BR 6 BR

Det. & ’Semi-Det# 17,1(50 20,900 23,350 27,800 33,600 37,500 39,050

Row Dwellings iU,h$o 17»300 19,250 23,050 «7,1(50 30,700 32,050

Walk-Up 12,600 15,500 17,600 20,800 2l(,150 26,1*50 27,900

Elevator-Struc ture 22,700 26,1(50 33,1(50 - - • - -

LAGUNA
. {

0 BR 1 BR 2 BR 3 BR 4 BR 5 BR 6 BR

Det# & Seni-Dct# 17,1(50 21,000 23,1(00 27,900 33,too 37,500 .39,100

Row Dwellings 16,700 19,900 22,200 26,550 31,700 35,300 1(0,350

Walk-Upf H(,35o 17,800 20,250 21*, 000 27,800 30,550 32,050

Eleva tor-Struc ture 26,100 30,550 38,550 - - -

MESCALERO
> ’

0 BR 1 BR 2 BR 3 BP. 4 BR 5 BR 6 BR

Det. Ic Semi-Det#
18,250 22,000 2l(,500 29,200 35,200 39,250 1*0,800

' Rc>w Dwellings 17,1*00 20,950 23,300 27,750. 33,150 36,900 38,800

Walk-Up 15,100. 18,650 21,200 25,150 29,150 32,000 32,1(00

Eleva tor-Struc ture 27,350 32,000 1*0,1*00 - - -

PEUASCO 0 BR ~1 1 BR 2 BR 3 BR Ly BR 5 }>R 6 PR

Det. Semi-Det.
18,800 22,650 25,250 30,100 36,300 1*0,550

-------=----1

1*2,150
Row Dwellings

19,950 21,550 2l*,000 28,600 3U.200 38,050 39,900
Walk-Up 15,550 19»300

\ -
21,850 25,900 29,900 33,000 31*, 600

Elevalor-Structure
28,300 33.000 1(1,650 — ..

[PR  Doc.76-37560 Piled 12-21-76;8:46 am]
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Title 26— internal Revenue
CHAPTER I— INTERNAL REVENUE SERV­

ICE, DEPARTMENT OF tH E  TREASURY
SUBCHAPTER A— INCOME TAX 

[ Income Tax Regulations (T.D. 74474) ]

PART 1— INCOME TAX; TAXABLE YEARS 
BEGINNING AFTER DECEMBER 31, 1953

Tax Treatment Upon Demolition of 
Buildings On Leased Property

By a notice of proposed rule making 
appearing in the F ederal R egister for 
April 21, 1972 (37 FR 7891), an amend­
ment to the Income Tax Regulations (26 
CFR Part 1) under section 165 of the 
Internal Revenue Code of 1954 (relating 
to losses) was proposed. The purpose of 
the proposed amendment was to clarify 
the present regulations with respect to 
the proper income tax treatment of the 
remaining adjusted basis in a building 
which is demolished pursuant to a lease. 
After consideration of all such relevant 
matter as was presented by interested 
persons regarding the rules proposed, the 
amendment of the regulations as pro­
posed is adopted by this document with 
slight modification.

The amendment to the regulations 
provides that where a lease agreement 
requires the lessee or lessor, or gives the 
lessee the option, to demolish any build­
ing on the leased property the lessor’s 
remaining adjusted basis in the demol­
ished building cannot be deducted by 
him under section 165 as a demolition 
loss. Rather, it is to be adjusted to reflect 
the net cost of or proceeds from demoli­
tion and amortized over the remaining 
term of the lease. The modification to the 
amendment of the regulations as pro­
posed makes clear that a loss deduction 
is not precluded by this regulation when 
the lessor at his sole option demolishes a 
bidding on leased property.

Adoption of amendments to the regu­
lations. On April 21, 1972, a notice of pro­
posed rule making was published in the 
F ederal R egister  (37 FR 7891) to amend 
the Income Tax Regulations (26 CFR 
Part 1) under section 165 of the Internal 
Revenue Code of 1954 (relating to losses) 
to clarify the income tax treatment of 
the demolition of a building pursuant to 
a lease. After consideration of all such 
relevant matter as was presented by in­
terested persons regarding the rules pro­
posed, paragraph (b) (2) of § 1.165-3 is 
amended to read as follows;
§ 1.165—3 Demolition o f buildings.

* * # . * *
(b) Intent to demolish formed sub­

sequent to the time 6f acquisition. * * *
(2) I f  a lessor or lessee of real property 

demolishes the buildings situated thereon 
pursuant to a lease or an agreement 
which resulted in a lease, under which 
either the lessor was required or the 
lessee was required or permitted to de­
molish such buildings, no deduction shall 
be allowed to the lessor under section 
165 (a) on account of the demolition of 
the old buildings. However, the adjusted 
basis of the demolished buildings, in­
creased by the net cost of demolition or 
decreased by the net proceeds from dem­

olition, shall be considered as a part of 
the cost of the lease to be amortized over 
the remaining, term thereof.

• '  • * ' * “ '* . 
(Sec. 7805, Internal Revenue Code of 1954 
(68 Stat. 917; 26 U.S.C. 7805)).

D o nald  C. A lexander , 
Commissioner of Internal Revenue.

~ Approved: December 14,1976.
W il l ia m  M. G o ld ste in ,

Deputy Assistant Secretary 
of the Treasury.

[PR Doc.76-37491 Filed 12-21-76:8:45 am ]

Title 28— Judicial Administration
CHAPTER 111— FEDERAL PRISON INDUS­

TRIES, DEPARTMENT OF JUSTICE
PART 301— INMATE ACCIDENT 

COMPENSATION
Hearing and Review Process

By virtue of the authority vested in 
the Attorney General by 18 U.S.C. 4126 
and delegated by the Attorney General 
by 28 CFR 0.99 and by the Board of Di­
rectors of Federal Prison Industries, Inc., 
Part 301 of Chapter I I I  of Title 28, Code 
of Federal Regulations, is hereby 
amended by adding nine new sections 
(§§ 301.12—301.20) and renumbering 
seven other sections (§§ 301.12-301.18 are 
renumbered §§ 301.21-301.27 respec­
tively), as set forth below.

In that the material contained herein 
enlarges rather than restricts the hearing 
and review process afforded claimants 
of Inmate Accident Compensation, the 
relevant provisions.of the Administrative 
Procedure Act (5 U.S.C. 553) requiring 
notice of proposed rulemaking, opportu­
nity for public participation and delay in 
effective date are inapplicable.

Under the new provisions, claims for 
inmate accident compensation are deter­
mined by a four member Inmate Accident 
Compensation Committee. Any claimant 
dissatisfied with the Committee’s initial 
determination shall, upon the filing of a 
timely request, have the right to either 
an in-person hearing before the Commit­
tee or to a Committee reconsideration of 
the claim. In addition, if claimant exer­
cises his right to either review procedure, 
he or she has the right to make a final 
appeal to the Associate Commissioner, 
Federal Prison Industries, Inc.

In accordance with the spirit of the 
public policy set forth in 7> U.S.C. 553, 
interested persons may submit written 
comments, suggestions, data or argu­
ments to the Associate Commissioner, 
Federal Prison Industries, Inc., 320 First 
Street, N.W., Washington, D.C. 20534. 
Material thus submitted will be evaluated 
and acted upon in the same manner as. 
if this document were a proposal. Until 
such time as further changes are made, 
however, as set forth 28 CFR 301.12- 
301.20 shall remain in effect, thus permit­
ting the public business to proceed more 
expeditiously.

These regulations are effective Decem­
ber 22,1976.

The Table of Contents for 28 CFR Part 
301 is amended to read as follows:

Sec.
301.1 Purpose and scope.
301.2 Medical attention.
301.3 Record, of injury and initial claim.
301.4 Report of injury, .
301.5 Prerelease claim for compensation.
301.6 Report of death.
301.7 Report of repetitious accidents.
301.8 Inmate work assignments.
301.9 Noncompensable injuries.
301.10 Compensation for lost time.
301.11 Compensation awards. _
301.12 Processing of claims.
301.13 Request, for hearing or reconsidera­

tion, disclosure.
301.14 Committee reconsideration.
301.15 Notice, time, place of hearing and

postponement.
301.16 Witnesses.
301.17 Conduct of hearing.
301.18 Expenses.
301.19 Representation of claimant.
301.20 Review by the Associate Commis­

sioner of Federal Prison Industries, 
Inc.

301.21 Establishing the amount of the
award.

301.22 Time and method of payment of
compensation claim.

301.23 Compensation suspended by miscon­
duct.

301.24 Medical treatment required follow­
ing discharge.

301.25 Civilian Compensation laws distin­
guished.

301.26 Employment of attorneys.
301.27 Exclusive remedy.

The following new §§ 301.12—301.20 
are added to Part 301 of Title 28 of the 
Code of Federal Regulations :
§ 301.12 " Processing of claims.

(a) A claim for inmate accident com­
pensation shall be determined by an In­
mate Accident Compensation Committee 
(hereinafter referred to as the “Commit­
tee” ) appointed by the Director of the 
Bureau of Prisons under authority dele­
gated to him by the Board of Directors 
of Federal Prison Industries pursuant to 
§ 0.99 of this title. The Committee shall 
consist of four members and four alter­
nates, with any combination of three 
thereof required to form a quorum for 
decision making purposes.

(b) In determining the claim the 
Committee will consider all available 
evidence. Written notice of the decision, 
including the reasons therefore, together 
with information as to the right to a 
hearing before the Committee or Com­
mittee reconsideration of the decision 
and to an appeal to the Associate Com­
missioner of Federal Prison Industries, 
shall be mailed to the claimant at his or 
her last known address.
§ 301.13 Request for hearing or recon­

sideration, disclosure.
(a) Any claimant not satisfied with 

the decision of the Committee shall, upon 
written request made within 30 days 
after the date of issuance of such deci­
sion or thereafter, upon a showing of 
good cause, be afforded an opportunity 
for either a hearing before the Commit­
tee, or Committee reconsideration of the 
decision. A claimant may request a hear­
ing or reconsideration by writing to the 
Inmate Accident Compensation Commit­
tee, Bureau of Prisons, 320 First Street, 
N.W., Washington, D.C. 20534.
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(b) Upon receipt of claimant’s request, - 
a copy of the information upon which 
the Committee’s initial determination 
was based shall be mailed to the claimant 
at his or her last known address. Where 
the Committee determines the release of 
information to the claimant or to the 
claimant’s beneficiary is not in the best 
interest of the claimant or his benefici­
ary, the Committee may release the in­
formation to the claimant’s or benefici­
ary’s representative or personal physician 
upon receipt of both a written authori­
zation from the claimant or beneficiary 
and a written request from the repre­
sentative or personal physician. I f  the 
individual concerned is mentally incom­
petent, insane or deceased, the next of 
kin or legal representative must author­
ize in writing the release of records to 
the representative or personal physician.
§ 301.14 Committee reconsideration.

I f  the claimant elects to have the Com­
mittee reconsider the initial determina­
tion, he or she may submit docuihentary 
evidence which the Committee shall con­
sider in addition to the original record. 
The Committee shall fix the time in 
which it will receive evidence, and may 
request additional documented evidence 
from the claimant or other source. A 
copy of the Committee’s reconsidered de­
cision shall be mailed to the claimant 
at his or her last known address.
§ 301.15 Notice, time, place of hearing 

and postponement.
(a) The hearing or reconsideration 

shall be held within 60 days of the Com­
mittee’s receipt of claimant’s request, ex­
cept as provided in paragraph (b) of 
this section. Notice of the date set for 
Committee action shall be mailed to the 
claimant at his or her last known ad­
dress. When practical, the hearing shall 
be set at a time convenient for claimant, 
and all hearings shall be conducted at 
the Central Office of the Bureau of Pris­
ons, 320 First Street, N.W., Washington, 
D.C.

(b) A hearing or reconsideration may 
be postponed at the option of the Com­
mittee, or, if good cause is shown, upon 
request of claimant. A claimant shall be 
considered to have abandoned his or her 
request for a hearing if he or she fails 
to appear at the time and place set for 
hearing and does hot, within 10 days 
after the time set for the hearing, show 
good cause for his or her failure to ap­
pear. A  claimant may change his or her 
request from either hearing to reconsid­
eration or reconsideration to hearing, but 
must give the Committee notice of such 
change at least 10 days prior to the 
previously scheduled action.

§ 301.16 Witnesses.
(a) I f  a claimant plans to present 

witnesses at the hearing, he or she must 
provide the Committee with a list of the 
witnesses’ names and addresses and an 
outline of their proposed testimony at 
least 10 days prior to the scheduled hear­
ing date. The Bureau of Prisons has no 
authority to compel the attendance of 
witnesses.
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(b) Any person incarcerated at the 
time of the hearing in a Federal, State 
or local penal or correctional institution 
may not appear as .a witness, but his or 
her testimony may be received in the 
form of a written statement.
§ 301.17 Conduct of heaving.

(a) In conducting the hearing, the 
Committee is not bound, by common law 
or statutory rules of evidence, or by tech­
nical or formal rules of procedure, but 
may conduct the hearing in such manner 
as to best ascertain the rights o f the 
claimant and the obligations of the gov­
ernment. At such hearing, the claimant 
shall be afforded an opportunity to pre­
sent evidence in further support of his 
or her claim.

(b) The Committee shall receive such 
relevant evidence as may be adduced by 
the claimant and shall, in addition, re­
ceive such other evidence as the Com­
mittee may determine to be ¡necessary 
and useful in evaluating the claim. Evi­
dence ihay be presented orally or in the 
form of written statements and exhibits.

(c) In order to fully evaluate the 
claim, the Committee may question the 
claimant and any witnesses appearing 
before the Committee at the hearing on 
behalf of the claimant or government.

(d) A claimant, or his or her repre­
sentative, may question the Committee 
or any witness appearing before the 
Committee onvbehalf of the government, 
but only on matters' which the Commit­
tee determines are relevant to its evalua­
tion of the claim.

(e) The hearing shall be recorded, and 
a copy of the recording, or, in the dis­
cretion of the Committee, a transcript 
thereof, shall be made available to the 
claimant upon request, provided such re­
quest is made not later than 90 days fol­
lowing the date of the hearing.

( f ) The Committee shall mail a writ­
ten notice of its determination to affirm 
or amend its original decision with the 
reasons therefore to the claimant at his 
or her last known address not later than 
30 days after the date of the hearing, un­
less the Committee needs to make a fur­
ther investigation as a result of informa­
tion received at the hearing.
§ 301.18 Expenses.

The Bureau of Prisons may not assume 
any expenses incurred by the claimant, 
his or her representative, or any wit­
nesses appearing on behalf of the claim­
ant in connection with attendance at 
the hearing.
§ 301.19 Representation of claimant.

(a) A claimant may appoint any per­
son to represent his or her interest in 
any proceeding for determination of a 
claim under this part so long as that 
person is not incarcerated in any Fed­
eral, State or local penal or correctional 
institution. Claimant’s appointment of a 
representative must be in writing with a 
copy filed with the Committee or on the 
record at the hearing.

(b) A claimant shall be responsible for 
any costs related to the services of his or 
her representative.
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(c) A representative appointed in ac­
cordance with paragraph (a) of this sec­
tion may make or give, on behalf of the 
claimant he or she represents, any re­
quest or notice relative to any proceeding 
before the Committee or Associate Com­
missioner. A representative shall be en­
titled to present or elicit evidence or 
make allegations as to facts and law in 
any proceeding affecting the claimant 
he or she represents and to obtain infor­
mation with respect to the claim of such 
claimant to the same extent as such 
party. Notice to apy claimant of any ad­
ministrative action, determination, or 
decision, may be sent to the representa­
tive of such claimant, and such notice or 
request shall have the same force and 
effect as if it has been sent to the 
claimant.
§301.20 Review by the Associate Com­

missioner of Federal Prison Indus­
tries, Inc.

Any claimant not satisfied with the 
Committee’s reconsidered decision or de­
cision after a hearing may appeal such 
decision to the Associate Commissioner 
of Federal Prison Industries, 320 First 
Street, N.W., Washington, D.C. 20534. 
Written notice of the appeal must be 
mailed within 90 daÿs from the date of 
the reconsidered decision or the decision 
after a hearing. For good cause shown, 
the Associate Commissioner may waive 
the failure to appeal within this time 
limitation. The Associate Commissioner 
shall review the record and must act to 
affirm or amend the appealed decision 
not later than 90 days after receipt of 
claimant’s, notice of appeal. Written no­
tice of the Associate Commissioner’s de­
cision shall be mailed to the claimant at 
his or her last known address.
§§ 301.12-301.18 [Redesignated]

Sections 301.12-301.18 Of Title 28 CFR 
Part 301 are renumbered and now ap­
pear as §§ 301.21-301.27.

Dated: December 17,1976. v i/
N orm an  A. C arlso n ,

Commissioner,
Federal Prison Industries, Inc.

[PR  Doc.76-37586 Piled 12-21-76;8:45 am]

Title 32— National Defense
CHAPTER VI— DEPARTMENT OF THE 

NAVY
SUBCHAPTER D— PROCUREMENT, PROPERTV, 

PATENTS, AND CONTRACTS
PART 746— LICENSING OF GOVERNMENT 

INVENTIONS IN THE CUSTODY OF THE 
DEPARTMENT OF THE NAVY
Pursuant to the authority conferred in 

5 U.S.C. 301, 10 U.S.C. 5031, and 41 CFR 
101-4.1, the Secretary of the Navy, on 
October 21, 1976, adopted Secretary of 
the Navy Instruction 5870.2C (SECNAV- 
INST 5870.2C) entitled “Licensing of the 
government inventions in the custody of 
the Navy.” Accordingly, the Secretary of 
the Navy establishes a new Part 746, 
which codifies SECNAVINST 5870.2C. 
This new part prescribes the policies, ad­
ministrative requirements, procedures,
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terms, and conditions for licensing of 
rights in government-owned domestic 
patents and patent applications vested 
in the United States of America which 
are in the custody of the Department of 
the Navy. This part, promulgated in ac­
cordance with Department of Defense 
(DOD) Directive 5535.3 of November 2, 
1973, merely implements within the 
Navy the policies, requirements, pro­
cedures, rules, and guidelines, contained 
in the General Services Administration’s 
regulation on “Licensing of Government 
Owned Inventions” at 41 CFR 101-4.1.

Since Part 746 does not originate any 
rules, but merely implements Department 
of Defense and General Services Admin­
istration regulations, it has been deter­
mined that invitation of public comment 
on this part prior to adoption would be 
impracticable and unnecessary and is 
therefore riot required under the public 
rule-making provisions in Parts 296 and 
701 of 32 CFR.

Accordingly, title 32 CFR is hereby 
amended by adding a new Part 746, pro­
viding as follows:
Sec.
746.1 Purpose.
746.2 Policy.
746.3 Delegation of authority.
746.4 Definitions.
746.5 Government inventions available for

licensing.
746.6 Nonexclusive license.
746.7 Limited exclusive license.
746.8 Additional licenses.
746.9 Royalties.
746.10 Reports.
746.11 Procedures.
746.12 Litigation.
746.13 Transfer of custody of government

inventions.
Authority : 5 U.S.C. 301; 10 U.S.C. 5031: 

40 U.S.C. 486(c); and 41 CFR 101-4.1.

§ 746.1 Purpose.
This part implements Department of 

Defense Directive 5536.3 o f November 2, 
1973 and 41 CFR Subpart 101-4.1, and 
sets forth the policy, terms, conditions, 
and procedures for the licensing of rights 
in domestic patents and patent applica­
tions vested in the United States of 
America and in the custody of the De­
partment of the Navy.
§ 746.2 Policy.

(a) A  major premise of the Presideh- 
tial Statement of Government Patent 
Policy, August 23, 1971 (36 FR 16887, 
August 26, 1971), is that government in­
ventions normally will best serve the pub­
lic interest when they are developed to 
the point of practical application and 
made available to the public in the short­
est possible time. The granting of express 
nonexclusive or exclusive licenses for the 
practice of these inventions may assist 
in the accomplishment of the national 
objective to achieve a dynamic and effi­
cient economy.

(b) The granting of nonexclusive li­
censes generally is preferable, since the 
invention is thereby laid open to all in­
terested parties and serves to promote 
competition in industry, if the invention 
is in fact promoted coipmercially. How­
ever, to obtain commercial utilization of

the invention, it may be necessary to 
grant an exclusive license for a limited 
period of time as an incentive for the 
investment of risk capital to achieve 
practical application Of an invention.

(c) Whenever the grant of an exclu­
sive license is deemed appropriate, it 
shall be negotiated on terms and condi­
tions most favorable to the public inter­
est. In selecting an exclusive licensee, 
consideration shall be_given to the capa­
bilities of the prospective licensee to fur­
ther the technical and market develop­
ment of the invention, hiS plan to under­
take the development, the projected im­
pact on competition, and the benefit to 
the Government and the public. Consid­
eration shall be given also to assisting 
small business and minority business en­
terprises, as well as economically de­
pressed, low income, and labor surplus 
areas, and whether each or any applicant 
is a United States citizen or corporation. 
Where there is more than one applicant 
for an exclusive license, that applicant 
shall be selected who is determined to be 
most capable of satisfying the criteria 
arid achieving the goals set forth in this 
part.

(d) Subject to the following:
(1) Any existing or future treaty or 

agreement between the United States 
and any foreign government or inter­
governmental organization, or

(2) Licenses under or other rights to 
inventions made or conceived in the 
course of or under Department of the 
Navy research and development con­
tracts where such licenses or other rights 
to such inyentions are provided for in the 
contract and retained by the party con­
tracting with the Department of the 
Navy,
no license shall be granted or implied in 
a government invention, except as pro­
vided for in this part.

(e) No grant of a license under this
part shall be construed to confer upon 
any licensee any immunity from the 
antitrust laws or from a charge of patent 
misuse, and the acquisition and use of 
rights pursuant to this part shall not be 
immunized from the operation of state 
or federal law by reason of the source of 
the grant. ----
§ 746.3 Delegation o f authority.

The Chief of Naval Research is dele­
gated the authority to administer the 
patent licensing program, with the au­
thority to redelegate such authority.
§ 746.4 Definitions.

(a) “Government invention” means an 
invention covered by a domestic patent or 
patent application that is vested in the 
United States and in the custody of the 
Department of the Navy, and is desig­
nated by the Chief of Naval Research as 
appropriate for the grant of an express 
non-exclusive or exclusive license.

(b) “To the point of practical applica­
tion” means to manufacture in the case 
of a composition or product* to practice 
in the case of a process, or to operate 
in the case of a machine, under such 
conditions as to establish that the inven­

tion is being worked and that its benefits 
are reasonably accessible to the public.
§ 746.5 Government inventions avail­

able for licensing.
Government inventions normally will 

be made available for the granting of 
express nonexclusive or limited exclusive 
licenses to responsible applicants ac­
cording to the factors and conditions set 
forth in §§ 746.6 and 746.7, subject to the 
applicable procedures of § 746.11. The 
Chief of Naval Research may remove a 
prior designation of availability for li­
censing of any patent(s) or patent appli­
cation (s) , provided that no outstanding 
licenses to that invention are in effect.
§ 746.6 Nonexclusive license.

(a ) Availability of licenses. Each gov­
ernment invention normally shail be 
made available for the granting of non­
exclusive revocable licenses, subject to 
the provisions of any other licenses, in­
cluding those under § 746.8.

(b) Terms of grant. (1) The duration 
of the license shall be for a period as 
specified in the license agreement, pro­
vided that the licensee complies with all 
the terms of the license.

(2) The license shall require the li­
censes to bring the invention to the point 
of practical application within a period 
specified in the license, or such extended 
period as may be agreed upon, and to 
continue to make the benefits of the in­
vention reasonably accessible to the 
public.

(3) The license may be granted for all 
or less than all fields of use of the in­
vention, and throughout the United 
States of America, its territories and pos­
sessions, the Commonwealth of Puerto 
Rico, and the District of Columbia, or in 
any lesser geographic portion thereof.

(4) After termination of a period 
specified in the license agreement, the 
Chief of Naval Research may restrict 
the license to the fields of use and/or 
geographic areas in which the licensee 
has brought the invention to the point of 
practical application and continues to 
make the benefits of the invention 
reasonably accessible to the public.

(5) The license may extend to sub­
sidiaries and affiliates of the licensee but 
shall be nonassignable without approval 
of the Chief of Naval Research, except 
to the successor of that part of the li­
censee’s business to which the invention 
pertains. -

(6) The Government shall make no 
representation or warranty as to the 
validity of any licensed application(s) 
or patent(s), or of the scope of any of the 
claims contained therein, or that the 
exercise of the license will not resUlt in 
the infringement of any other patent(s), 
nbr shall the Government assume any 
liability whatsoever resulting from the 
exercise of the license.
§ 746.7 Limited exclusive license.

(a) Availability of licenses. Each gov­
ernment invention may be made avail­
able for the granting of a limited exclu­
sive license, provided that:

(1) The invention has been published 
as available for licensing pursuant to

L
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paragraph (a) of § 746.11 for a period 
of at least 6 months;

(2) The Chief of Naval Research has 
determined that:

(1) The invention may be brought to 
the point of practical application in cer­
tain fields of use and/or in certain geo­
graphical locations by exclusive licens­
ing;

(ii) The desired practical application 
has not been achieved under any non­
exclusive license granted on the inven­
tion; and

(iii) The desired practical application 
is not likely to be achieved expeditiously 
in the public interest under a non­
exclusive license or as a result of further 
government-funded research or develop­
ment;

(3) The notice of the prospective li­
censee has been published, pursuant to 
paragraph (d) of § 746.11 for at least 60 
days; and

(4) After termination of the period 
set forth in paragraph (a) (3) of § 746.7 
the Chief of Naval Research has deter­
mined that no applicant for a nonexclu­
sive license has brought or will, bring, 
within a reasonable period, the inven­
tion to the point of practical applica­
tion, as specified in the exclusive license, 
and that to grant the exclusive license 
would be in the public interest.

(b) Selection of exclusive licensee. An 
exclusive licensee will be selected on 
bases consistent with the policy set forth 
in § 746.2 and in accordance with the 
procedures set forth in § 746.11

(c) Terms of grant. (1) The license 
may be granted for all or less than all 
fields of use of the government invention, 
and throughout the United States of 
America, its territories and possessions, 
the Commonwealth of Puerto Rico, and 
the District of Columbia, or in any 
lesser geographic portion thereof.

(2) Subject to the rights reserved to 
the Government in paragraphs (c) (6) 
and (c) (7) of § 746.7, the licensee shall 
be granted the exclusive right to practice 
the invention in accordance with the 
terms and conditions specified in the 
license.

(3) The duration of the license shall 
be negotiated but shall be for a period 
less than the terminal portion of the 
patent, the period remaining being suf­
ficient to make the invention reasonably 
available for the grant of a nonexclu­
sive license; and such period of exclu­
sivity shall not exceed 5 years unless the 
Chief of Naval Research determines, on 
the basis of a written submission sup­
ported by a factual showing, that a longer 
period is reasonably necessary to permit 
the licensee to enter the market and re­
coup his reasonable costs in so doing.

(4) The license shall require the li­
censee to bring the Invention to the point 
of practical application within a period 
specified in the license, or within a longer 
period as approved by the Chief of Naval 
Research, and to continue to make the 
benefits of the invention reasonably ac­
cessible to the public.

(5) The license shall require the li­
censee to expend a specified minimum 
amount of money and/or take other spec­

ified actions, within a specified period of 
time after the effective date of the li­
cense, in an effort to bring the invention 
to the point of practical application.

(6) Tho license shall be subject to the 
irrevocable, royalty-free right of the 
Government of the United States to prac­
tice and have practiced the invention 
throughout the world, by or on behalf of 
the Government of the United States, 
and by or on behalf of any foreign gov­
ernment or intergovernmental organiza­
tion pursuant to any existing or future 
treaty or agreement with the United 
States. I f  the Chief of Naval Research 
finds it to be in the public interest, this 
license may also be expressly subject to 
this same royalty-free right by or on be­
half of state and municipal governments.

(7) The license shall reserve to the 
Chief of Naval Research the right to re­
quire the licensee to grant sublicenses to 
responsible applicants on terms that are 
reasonable in the circumstances:

( i )  T o  the extent that the invention is 
required fo r  public use by government 
regulations, or

(ii) As may be necessary to fulfill 
health or safety needs, or

(iii) For other public purposes stipu­
lated in the license.

(8) The license may extend to subsidi­
aries and affiliates of the licensee but 
shall be nonassignable without approval 
of the Chief of Naval Research, except 
to successors of that part of the licensee’s 
business to which the invention pertains.

(9) An exclusive licensee may grant 
sublicenses under his license, subject to 
the approval of the Chief of Naval Re­
search. Each sublicense granted by an ex­
clusive licensee shall make reference to 
the exclusive license, including the rights 
retained by the Government under the 
exclusive license, and a copy of such sub- 
license shall be furnished to the Chief of 
Naval Research. -

(10) The license may be subject to such
other terms as may be in the public in­
terest. t

(11) The Government shall make no 
representation or warranty as to validity 
of any licensed application's) or pat­
en ts ), or of the scope of any of the 
claims contained therein, or that the ex­
ercise of the license will not result in 
the infringement of any other patent (s ), 
nor shall the Government assume any 
liability whatsoever resulting from the 
exercise of the license.
§ 746.8 Additional licenses.

Subject to any outstanding licenses, 
nothing in this part shall preclude the 
Chief of Naval Research from granting 
additional nonexclusive or limited exclu­
sive licenses for government inventions 
when he determines that to do so would 
provide for an equitable exchange of pat­
ent rights. The following exemplify cir­
cumstances wherein such licenses may be 
granted:

(a) In consideration of the settlement 
of an interference;

(b) In consideration of a release of a 
claim of infringement; or

(c) In exchange for, or as part of, the 
consideration for a license under ad­
versely held patents.

§ 746.9 Royalties.
(a) Nonexclusive license. Normally, 

royalties shall not be changed under 
nonexclusive licenses granted to United 
States citizens and United States cor­
porations on government inventions; 
however, the Chief of Naval Research 
may require other consideration.

(b) Limited exclusive license. A limited 
exclusive license on a government inven­
tion shall contain a royalty provision 
and/or other consideration flowing to the 
Government.
§ 746.10 Reports.

A license shall require the licensee to 
submit periodic reports on his efforts to 
achieve practical application of the in­
vention. The reports shall contain infor­
mation within his knowledge, or which he 
may acquire under normal business prac­
tices, pertaining to the commercial use 
being made of the invention, and other 
information which the Chief of Naval 
Research may determine is pertinent to 
its licensing activities and is specified in 
the license.
§ 746.11 Procedures.

(a) Publication requirements. The 
Chief of Naval Research shall cause to be 
published in the F ederal R egister, the 
Official Gazette of the United States Pat­
ent and Trademark Office, and at least 
one other publication that the Chief of 
Naval Research deems would best serve 
the public interest, a list of the govern­
ment inventions available for licensing 
under the conditions specified in this 
part. The list shall be revised periodically 
to include directly, or by reference to a 
previously published list, all inventions 
currently available for licensing. Other 
publications on inventions available for 
licensing are encouraged, and may in­
clude abstracts, when appropriate, as 
well as information on the design, con­
struction, use, and potential market for 
the inventions.

(b) Contents of a nonexclusive license 
application. An application for a nonex­
clusive license under a government in­
vention should be addressed to the Chief 
of Naval Research (Code 300), Arlington, 
VA 22217, and shall include:

(1) Identification of the invention for 
which the license is desired, including the 
patent application serial number or pat­
ent number, title, and date, if known, 
and any other identification of the inven­
tion;

(2) Name and address of the person, 
company, or organization applying for 
the license, and whether the applicant is 
a United States citizen or a United States 
corporation;

(3) Name and address of the repre­
sentative of applicant to whom corre­
spondence should be sent;

(4) Nature and type of applicant’s 
business;

(5) Source of information concerning 
the availability of a license on this in­
vention;

(6) Purpose for which the license is 
desired and a brief description of appli­
cant’s plan to achieve that purpose;
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(7) A statement of the fields of use for 
which applicant intends to practice the 
invention; and

(8) A statement as to the geographic 
areas in which the applicant would 
practice the invention.

(c) Contents of an exclusive license 
application. An application for an ex­
clusive license should be addressed to the 
Chief of Naval Research (Code 300), 
Arlington, VA 22217, and, in addition to 
the information indicated in paragraph
(b) of § 746.11, an application for an ex­
clusive license (shall include:

(1) Applicant’s status, if any, in any 
one or more of the following categories:

_(i) Small business firm;
(ii) Minority business enterprise;
(iii) Location in a surplus labor area;
(iv) Location in a low-income area; 

and
(v) Location in an economically de­

pressed area;
(2) A statement of applicant’s capabil­

ity to undertake the development and 
marketing required to achieve the prac­
tical application of the invention;

(3) A statement describing the time, 
expenditure, and other acts which the 
applicant considers necessary to achieve 
practical application of the invention and 
the applicant’s offer to invest that sum 
to perform such acts if the license is 
granted;

(4) A statement that contains the ap­
plicant’s best knowledge of the extent to 
which the government invention is being 
practiced by private industry and the 
Government;

(5) Identification of other exclusive 
licenses granted to applicant under in­
ventions in the custody of other govern­
ment agencies; and

(6) Any other facts which the appli­
cant believes are evidence that it is in the 
public interest for the Chief of Naval 
Research to grant an exclusive license 
rather than a nonexclusive license, and 
that such exclusive license should be 
granted to the applicant.

(d) Published notices. (1) A notice 
that a prospective exclusive licensee has 
been selected shall be published in the 
F ederal R egister , and a copy of the no­
tice shall be sent to the Attorney Gen­
eral. The notice shall Include:

(i) Identification of the invention;
(ii) Identification of the selected li­

censee ;
(iii) Duration and scope of the con­

templated license; and
(iv) A statement to the effect that the 

license will be granted unless:
(A ) An application for a nonexclusive 

license, submitted by a responsible ap­
plicant pursuant to paragraph (b) of 
§ 746.11, is received by the Chief of Naval 
Research within 60 days from the publi­
cation of the notice in the F ederal R eg­
ister , and the Chief of Naval Research 
determines in accordance with his pre­
scribed procedures, under which proce­
dures the Chief of Naval Research shall 
record and make available for public 
inspection all decisions made pursuant 
thereto and the basis therefore, that the 
applicant has established that he has 
already achieved or is likely to bring the

invention to the point of practical appli­
cation within a reasonable period, under 
a nonexclusive license; or

(B) The Chief of Naval Research de­
termines that a third party has pre­
sented evidence and argument which has 
established that it would not be in the 
public interest to grant the exclusive 
license. ..

(2) I f  an exclusive license has been 
granted pursuant to this part, notice 
thereof shall be published in the F ederal 
R egister . Such notice shall include:

(i) Identification of the invention;
;■ (ii) Identification of the licensee; and

(iii) Duration and scope of the license.
(3) I f  an exclusive license has been 

modified or revoked pursuant to para­
graph (e) of § 746.11, notice thereof shall 
be published in the F ederal R egister . 
Such notice shall include:

(1) Identification of the invention;
(ii) Identification of the licensee; and
(iii) Effective date of the modification 

or revocation.
(e) Modification or revocation.XI) Any 

license granted pursuant to this part 
may be modified or revoked by the Chief 
of Naval Research if the licensee at any 
time defaults in making any report re­
quired by the license or commits any 
breach of covenant or agreement therein 
contained.

(2) A license may also be revoked by 
the Chief of Naval Research if the 
licensee willfully makes a false statement 
of a material fact or willfully omits a 
material fact in the license application or 
any report required in the license agree­
ment.

(3) Before modifying or revoking any 
license granted pursuant to this part for 
any cause, the Chief of Naval Research 
shall furnish the licensee and any sub­
licensee of record a written notice of in­
tention to modify or revoke the license, 
and the licensee and any sublicensee shall 
be allowed 30 days after such notice to 
remedy any breach of any covenant or 
agreement as referred to in paragraph 
.(e) (1) of § 746.11, or to show cause why 
the license should not be modified or re­
voked.

( f )  ,Appeals. An applicant for a li­
cense, a licensee, or such other third par­
ty who has participated under paragraph
(d) (1) (iv) (B) of § 746.11 shall have the 
right to appeal, in accordance with pro­
cedures prescribed by the Chief of Naval 
Research, any. decision concerning the 
granting, denial, interpretation, modi­
fication, or revocation of a license.
§ 746.12 Litigation.

The property interest in a patent is 
the right to exclude. It  is not the intent 
of the Government to transfer the prop­
erty right-in a patent when a license is 
issued pursuant to this part. Accordingly, 
the right to sue for infringement shall be 
retained with respect to all licenses so 
issued by the Government.
§ 746,13 Transfer o f custody of gov­

ernment inventions.
The Chief of Naval Research may enter^ 

into an agreement to transfer custody of 
a government invention to another gov­
ernment agency for purposes of adminis­

tration, including the granting of licenses 
pursuant to this part.

Dated: December 15, 1976.
Jo h n  S. Je n k in s , 

Captain, JAGC, U.S. Navy, As­
sistant Judge Advocate Gen­
eral (Civil Law).

[FR Doc.76-37569 Filed 12-21-76;8:45 am]

Title 40— Protection of Environment
CHAPTER I— ENVIRONMENTAL 

PROTECTION AGENCY 
SUBCHAPTER C— AIR PROGRAMS 

]FRL 658-1]

PART 52— APPROVAL AND PROMULGA­
TION OF IMPLEMENTATION PLANS

Revision to  the New Jersey State 
Implementation Plan

The purpose of this notice is to an­
nounce the approval of a revision to the 
NeW Jersey State Implementation Plan 
affecting the sulfur content of fuel Oil 
permitted for use at the Owens Illinois, 
Inc. facility in Bridgeton City, Cumber­
land County, New Jersey. Notice of re­
ceipt of this revision request and the 
establishment of a 30-day period for 
public comment were published in the 
October 28, 1976 F ederal R egister  (41 
FR 47283). This action will permit the 
use, until January 12, 1977, of fuel oil 
with a sulfur content of 1.5 percent, by 
weight, at the Owens Illinois facility. 
Currently, this facility is permitted to use 
fuel oil with a sulfur content of 1.0 
percent.

On September 15, 1976, the Environ­
mental Protection Agency (EPA) an­
nounced (41 FR 39329) its disapproval of 
an earlier proposal submitted by the 
State of New Jersey which would have 
allowed the use of 2.5 percent sulfur in 
fuel oil at the Owens Illinois facility.

The technical material submitted by 
the State in support of this earlier pro­
posal consisted of a dispersion modeling 
analysis which used an uncalibrated 
modifiedx version of an aerodynamic 
doWnwash model proposed in the litera­
ture in draft form. EPA determined that 
this analysis was inadequate to justify 
the use of 2.5 percent sulfur in fuel oil at 
the Owens Illinois facility and at the 
same time assure protection of ambient 
air quality standards in the vicinity of 
the facility. In the absence of model 
calibration there was considerable doubt 
whether the air quality predictions were 
based on sufficiently conservative as­
sumptions to provide the necessary mar­
gin of safety for the protection of am­
bient air quality standards.

On September 17, 1976, the Region II  
Office of EPA received another proposed 
revision to the New Jersey State Imple­
mentation Plan which would allow the 
temporary use of 1.5 percent sulfur in 
fuel oil at the Owens Illinois, Bridgeton 
City facility. This revision request was 
submitted in accordance With all ap­
plicable EPA requirements as contained 
in 40 CFR Part 51 and consists, in part, 
of an administrative order signed by the 
Commissioner of the New Jersey Depart­
ment of Environmental Protection
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(DEP). The administrative order Was is­
sued pursuant to N.J.A.C. 7:27-9.5(a), 
Temporary Variances, and revises the al­
lowable sulfur in fuel content contained 
in 7:27-9.2 of Subchapter 9, Sulfur in 
Fuels, of the New Jersey Administrative 
Code.

In response to the October 28, 1976 
Federal R egister notice EPA received 
only one comment. This was from, the 
New Jersey DEP informing EPA that 
building and stack downwash problems 
persist in the vicinity of the Owens Illi­
nois facility despite recent increases in 
stack height. In the technical review per­
formed by EPA no credit was given to 
any stack height increases. The down- 
wash problems were observed in the field 
by personnel of the New Jersey DEP and 
confirmed by a survey of local area resi­
dents. The problems might be more 
chronic and severe than provided for in 
the assumptions used in the aerodynamic 
downwash model.

Because of the continued concern 
about stack and building downwash, the 
State’s administrative order requires that 
Owens Illinois install and operate, under 
State supervision, an air quality monitor­
ing network consisting of sulfur dioxide 
and particulate matter monitors in the 
vicinity of the facility prior to and dur­
ing the use of 1.5 percent sulfur in fuel
oil. The implementation of this order is 
a condition of EPA’s approval of this re­
vision. The State’s administrative order 
and EPA’s approval of the use of 1.5 per­
cent sulfur in fuel oil may be revoked at 
any time evidence is obtained indicat­
ing that ambient air quality standards 
are threatened. Ambient air quality mon­
itoring for particulate matter is being re­
quired because of previously demon­
strated adverse synergistic effects of sul­
fur oxides and particulate matter, and 
also in response to a June 24, 1976 EPA 
guidance memorandum which cautions 
against the increase in sulfur oxide emis­
sions in areas affected by high particulate 
levels. This collection of data should also 
prove critical to the consideration of any 
future proposal of a permanent revision 
to the New Jersey State implementation 
Plan.

After review of all relevant material, 
the Administrator has determined that 
the proposed revision is consistent with 
current EPA policies and goals set forth 
in the requirements of section 110 (a) (2)
(A )- (H ) of the Clean Air Act and EPA 
regulations in 40 CFR Part 51 in that the 
proposed revision will not result in the 
contravention of any applicable ambient 
air quality standard. Therefore, the Ad­
ministrator is approving this proposed 
New Jersey revision.

This revision will become effective im­
mediately upon publication since it does 
not result in the imposition of additional 
substantive burdens on the affected 
source and can be implemented without 
delay if the source so desires.
(42 U.S.C. 1857C-5 and 1857g)

Dated: December 15,1976.
John Quarles,

J.Acting Administrator, 
Environmental Protection Agency.

Part 52 of Chapter I, Title 40, Code of 
Federal Regulations is amended as fo l­
lows:

Subpart FF— New Jersey
1. Section 52.1570 is amended by add­

ing a new paragraph (c) (15) as follows:
§ 52.1570 Identification o f plan.

* • * • *
(c) Supplemental information was 

submitted on:

(15) Revision consisting of an admin­
istrative order issued on September 14, 
1976 to Owens Illinois, Inc., Cumberland 
County, New Jersey pursuant to the New 
Jersey Administrativey Code (N.J.A.C.) 
7:27-9.5 (a) and submitted bn Septem­
ber 17, 1976 by the New Jersey Depart­
ment of Environmental Protection.

[FR  Doc.76-87600 Filed 12-21-76:8:45 am]

Title 46— Shipping
CHAPTER II— MARITIME ADMINISTRA­
TION, DEPARTMENT OF COMMERCE

SUBCHAPTER H— TRAINING
PART 310— MERCHANT MARINE 

TRAINING
Subpart C— Admission and Training of 

Midshipmen at the United States Mer­
chant Marine Academy
Part 310 of Title 46 of the Code of Fed­

eral Regulations is hereby amended. This 
amendment increases the pay that mid­
shipmen of the United States Merchant 
Marine Academy receive while assigned 
to merchant vessels for sea year training.

The purpose of this amendment is to 
implement the Maritime Administration 
policy that midshipmen shall receive the 
same rate of pay from their steamship 
company employers for the sea year 
training as cadets receive at the Federal 
academies.

Since the rate of pay received by mid­
shipmen while assigned to subsidized 
merchant vessels is a matter of public 
contract with the owners of such vessels, 
this amendment to the Merchant Marine 
Training regulations is adopted without 
notice of proposed rulemaking.

Part 310 of Title 46 of the Code of Fed­
eral Regulations is amended by revising 
the first sentence of paragraph (c) of 
§ 310.58 to read as follows:
§ 310.58 Training on subsidized vessels. 

* • * * *
(c) Pay—Midshipmen shall receive 

pay, while attached to merchant vessels, 
at the rate of $345.00 per month from 
their steamship company employers. 
* * *

Effective date: This amendment shall 
become effective January 17, 1977.

(Section 204(b), Merchant Marine Act, 
1936, as amended (49 Stat. 1987, 46 U.S.C. 
1114), Reorganization Plans No. 21 of 1950 
(64 Stat. 1273) and No. 7 of 1961 (75 Stpt. 
842) as amended by Pub. L. 91-469 (84 Stat. 
1036), Department of Commerce Order 10-8 
(38 F.R. 19707, July 23,1973)
(Catalog of Federal Domestic Assistance Pro­
gram No. 11-507 U.S. Merchant Marine 
Academy (Kings Point).)

Dated: December 14,1976.
N ote.— It Is hereby certified that the eco­

nomic and Inflationary impacts of this reg­
ulation have been carefully evaluated in ac­
cordance with OMB Circular A-107.

By Order of the Assistant Secretary of 
Commerce for Maritime Affairs.

James S. Dawson, Jr., 
Secretary.

[FR Doc.76-37557 Filed 12-21-76;8:45 am]

Title 47— Telecommunication
CHAPTER I— FEDERAL 

COMMUNICATIONS COMMISSION
[FCC 76-1042]

PART 73— RADIO BROADCAST SERVICES 
Alphabetical Index of Rule Titles 

Correction
In  FR Doc. 76-35192 appearing on page 

52677 in the issue of Wednesday, Decem­
ber 1,1976, in the middle column of page 
52685, in the last line of the codified
material designated? “ § 73_________”
paragraph (a) (4) ,  “ (§§1.50 to 1.621)” 
should have read “ (§§1.501 to 1.621).”

[Docket No. 20894]

PART 73— RADIO BROADCAST 
SERVICES

Report and Order; Proceeding Terminated
Adopted: December 14, 1976.
Released: December 16,1976.

In the matter of Amendment of 
§ 73.202(b), Table of Assignments, FM  
Broadcast Stations. (San Manuel, 
Arizona).

1. The Commission has under consid­
eration its Notice of Proposed Rule 
Making, adopted August 19, 1976, 41 Fed. 
Reg. 36219, in the above-captioned pro­
ceeding which was instituted on the 
Commission’s own motion. The Notice 
proposed the substitution of Channel 
288A for Channel 269A at San Manuel, 
Arizona, in order to correct a short-spac­
ing situation.

2. San Manuel, an unincorporated com­
munity of 4,332 persons, is located in 
Pinal County (pop. 67,916). Channel 
269A, the only FM assignment at San 
Manuel, is unoccupied and unapplied for.

3. Channel 269A is short-spaced 11 
kilometers (7) miles to the first adjacent 
channel (268) on which Class C Station 
KHEP, Phoenix, Arizona, operates. As­
signment £>f Channel 288A to San Man­
uel,, Arizona, would conform to the 
minimum distance separation require­
ments of the Commission’s rules. The 
Commission believes the substitution of 
Channel 288A for Channel 269A at that 
community, thereby ending the existing 
short-spacing, would be in the public 
interest.

4. Mexican concurrence has been ob­
tained for the assignment of Channel 
288A to San Manuel, Arizona.

5. Authority for the adoption of the 
amendment contained herein appears in 
Section4(i),5 (d)(1 ),303(g) and (r) and 
307(b) of the Communications Act of
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1934, as amended, and in Section 0.281 of 
the Commission’s Rules and Regulations.

6. In view of the foregoing, it is ordered, 
That effective January 27, 1977, § 73.202
(b) of the Commission’s Rules, the FM 
Table of Assignments, is amended to read 
as follows:
City: Channel No.

San Manuel, Ariz____ _______________  288A

7. I t  is further ordered, That this pro­
ceeding is terminated.
(Secs. 4, 5, 303, 48 Stat., as amended, 1066, 
1068, 1082 (47 U.S.C. 154, 155, 303))

F ederal Co m m u n ic a t io n s  
C o m m is s io n ,

W allace E. J o h n s o n ,
Chief, Broadcast Bureau. 

[PR  DOc.76-37572 Piled 12-21-76:8:45 am]

- Title 49— Transportation
CHAPTER X—-INTERSTATE COMMERCE 

COMMISSION 
[Docket No. 35867]1

PART 1307— FREIGHT RATE TARIFFS, 
SCHEDULES, ON CLASSIFICATIONS OF 
MOTOR CARRIERS

PART 1310— FREIGHT RATE TARIFFS AND 
CLASSIFICATIONS OF MOTOR COMMON 
CARRIERS

Revision of Regulations for the Construc­
tion, Filing, and Posting of Tariffs of 
Common Carriers of Property by Motor 
Vehicle and Tariffs of Certain Common 
Carriers by Water

Correction
In FR Doc. 76-21147, appearing on 

page 38590 in the issue for Monday, July 
26, 1976 make the following changes: •

1. On page 30605, third column, jr> 
§ 1310.9(a) (5 ), the notations should 
read:

“ (Except as otherwise provided herein.) 
(Except as otherwise provided herein. 

See * * * ) ” *

2. On page 30623, third column, the 
footnote,

“ »(Richard Roe, doing business as Roe’s 
trucking, series)”

should appear after the fourth line 9f 
tiie form in § 1310.25(g) (1).

3. On page 30632, the first column, in 
§ 1310.28(h) (4), the example should 
read:
“Amendment to The effective date is
Item 100 hereby postponed from
(Sup. 50) ” __________ t o ________
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proposed rules
This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of 

these notices is to give interested persons an opportunity to participate in the rule making prior to the adoption of the fipal rales.

d e p a r tm e n t  o f  t h e  t r e a s u r y
Comptroller of the Currency 

[1 2  CFR Part 9  ]
FIDUCIARY POWERS OF NATIONAL 

BANKS AND COLLECTIVE INVESTMENT 
FUNDS
Authority to Invest Trust Funds In A 

Variable Amount Notes
The Comptroller of the Currency, pur­

suant to the authority contained in the 
Act of September 28,1962, 12 U.S.C. 92a, 
is considering a revision of 12 CFR 9.18
(c) (2) (ii) which authorizes the invest­
ment of trust funds held by a bank in a 
variable amount note maintained by the 
bank. The proposed revision would (a) 
establish a limitation on the amount of 
the note in which investment is author­
ized and (b) authorize investment in the 
note of trust funds held by a bank affili­
ated with the bank maintaining the note.

The establishment of a limitation on 
the amount of the note to an amount not 
in excess of 10 percent of the capital and 
surplus of the bank would be in accord 
with the policy established by Congress 
with respect to loans made by the bank 
to a single borrower and with the princi­
ples of diversification of risk. Perhaps 
more important is the need to direct at­
tention to the purpose for the establish-- 
ment of variable amount notes which is 
to provide a completely flexible short­
term investment for trust funds.

The authorization for the investment 
of trust funds held by a bank affiliated 
with the bank maintaining the note cor­
responds with the recent amendments to 
12 CFR 9.1 and 9.18(a) (1) (41 FR 47937, 
Nov. 1, 1976) which permit affiliated 
banks to invest trust funds in a common 
trust fund operated by one or more of 
their number which in turn resulted 
from a recent similar amendment (Sec. 
1, Pub. L. 94-414, Approved Septem­
ber 17, 1976) to section 584(a) of the 
Internal Revenue Code of 1954, (26 
U.S.C. 584(a)).

12 CFR 9.18(c) (2) (ii) would be re­
vised to read as follows:
§ 9.18 Collective investment.

*  *  *  *  *

(c) * ♦ *
(2) * * *
(ii) On a short-term, basis in a vari­

able amount note of a borrower of prime 
credit in an amount not in excess of 10 
percent of the capital and surplus of the 
bank: Provided, That such note is being 
maintained by the bank on its premises 
and may be utilized by it only for invest­
ment of moneys held in its trust depart­
ment accounts or the trust department 
accounts of banks which are affiliated 
with the bank: Provided further, That

the bank or any bank affiliated with it 
owns no participation in the loans or ob­
ligations authorized under paragraph 
(c>(2) (i) or (ii) of this section and has 
no interest in any investment therein 
except in its capacity as fiduciary. 

* * * * *

Persons desiring to comment on the 
proposed amendment should submit their 
comments to Dean E. Miller, Deputy 
Comptroller for Trusts, Office of the 
Comptroller of the Currency, Washing­
ton, D.C. 20219 to be received no later 
than February 17, 1977.

Such material will be made available 
for inspection and copying upon request 
pursuant to the Comptroller’s rules re­
garding availability of information.

Dated: December 17,1976.
R obert B lo o m ,

Acting Comptroller of the Currency.
[F R  D oc.76-37633 F ile d  1 2 -2 1 -7 6 ;8 :4 5  a m ]

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

[  12 CFR Part 310 ]
PRIVACY ACT OF 1974 

Safeguarding Personal Information
6 n October 6,1975, the Federal Deposit 

Insurance Corporation (“FDIC” ) , in ac­
cordance with the requirements of sec­
tion 3(f) of the Privacy Act of 1974, 5 
U.S.C. 552a(f), 88 Stat. 1896, 1900-01, 
published, on pages 46274-46276 in the 
F ederal R egister , notice of the final 
adoption of Part 310 to the FDIC’s rules 
and regulations. 12 CFR 310. These reg­
ulations provided procedures permitting 
individuals to gain access to certain FDIC 
records pertaining to themselves. During 
the period in which the FDIC has oper­
ated under these regulations certain 
changes have been found to be necessary 
in order to facilitate public access to such 
personally identifiable records.

In accordance with these determina­
tions, the Board of Directors of the FDIC 
is publishing for notice and comment, 
proposed amendments to Part 310 of its 
Rules and Regulations. These proposed 
changes would minimize the identifica­
tion verification procedures required of 
individuals for a majority of the requests 
under the Privacy Act of 1974 and would 
provide an agency-level appellate proc­
ess to individuals whose requests for ac­
cess to individually identifiable records 
have been initially denied. Further, to 
more readily identify those systems of 
records which have been exempted from 
the disclosure provisions of the Privacy 
Act, the proposed changes would add a 
listing of the exempt systems to the 
regulations.

Interested persons may participate in 
this proposed rulemaking by submitting 
written data, views or arguments to the 
Office of the Executive Secretary, Federal 
Deposit Insurance Corporation, 550 17th 
Street, N.W., Washington, D.C. 20429. 
Each person submitting a comment 
should include his name and address, and 
give reasons for any recommendations. 
All comments received before Janu­
ary 31, 1977, will be considered before 
final action is token on the proposal. The 
proposal may be changed in the light of 
the comments received.

These amendments are proposed under 
the authority of section 3(f) of the Pri­
vacy Act of 1974 (5 U.S.C. 552a(f ) ).

In consideration of the foregoing, it is 
proposed to amend Part 310 of 12 CFR 
Chapter in  as follows:

1. Section 310.2 is amended by adding 
paragraph ( i ) , to read as follows:
§ 310.2 Definitions.

* • • • *
(i) The term “system manager” means 

the agency official responsible for a des­
ignated system of records, as denomi­
nated in the F ederal R egister publica­
tion of “Systems of Records Maintained 
by the Federal Deposit Insurance Cor­
poration.”

♦ * * * ♦
§ 310.3 [Amended]

2. In § 310.3(b) the last sentence read­
ing, “Except as provided in § 310.4, each 
such request should also include a nota­
rized statement attesting to the identity 
of the individual making the request.” 
is deleted.

3. Section 310.4 is amended by revis­
ing paragraph (c) to read as follows:
§ 310.4 Times, places, and require­

ments for identification of individ­
uals making requests.
• * * * *

(c) Except for records that must be 
publicly disclosed pursuant to the Free­
dom of Information Act, 5 U.S.C. 552, 
where the Corporation determines it to 
be necessary for the individual’s pro­
tection, a certification of a duly com­
missioned notary public, of any state or 
territory, attesting to the requesting in­
dividual’s identity may be required be­
fore a written request seeking access to 
or amendment of a record will be hon­
ored.

4. Section 310.5 is amended by revis­
ing paragraph (b) to read as follows:
§ 310.5 Disclosure of requested infor­

mation to individuals. 
* * * * *

(b) The Executive Secretary will 
notify, in writing, the individual making
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a request, whenever practicable within 
ten business days following receipt of 
the'request, whether any specified desig­
nated system of records maintained by 
the Corporation contains a record per­
taining to the individual. Where such a 
record does exist, the Executive Secre­
tary also will inform the individual of 
the system manager’s decision whether 
to grant or deny the request for access. 
In the event existing records are deter­
mined not to be disclosable, the notifica­
tion will inform the individual of the 
reasons for which disclosure will not be 
made and will provide a description of 
the individual’s right to appeal the de­
nial, as more fully set forth in § 310.9. 
Where access is to be granted, the noti­
fication will specify the procedures for 
verifying the individual’s identity, as set 
forth in § 310.4.

♦ * * - * *
§ 310.8 [Amended]

5. In § 310.8 the first sentence of para­
graph (a) is amended by inserting the 
word “system” between the words “the” 
and “manager” and by deleting the 
phrase “ (or-as designated in the Cor­
poration’s F ederal R egister  ‘Notice of 
Systems of Records’)

6. Section 310.9 is amended by retitling 
the heading and by revising paragraphs
(a) and (c) as follows:
§ 310.9 Appeal o f adverse initial agency 

determination on access or amend­
ment.

(a) A  system manager’s denial of an 
individual’s request for access to or 
amendment of a record pertaining to 
him/her may be appealed in writing to 
the Board of Directors of the Corpora­
tion within 30 business days following 
receipt of notification of the denial. Such 
an appeal should be forwarded to the 
Office of the Executive Secretary, Rec­
ords Unit, and contain all the informa­
tion specified for requests for access in 
§ 310.3 or for initial requests to amend 
in § 310.7, as well as any other additional 
information the individual deems rele­
vant for the Board of Directors’ con­
sideration of the appeal.

*  *  *  *  •

(c) I f  the Corporation’s Board of Di­
rectors affirms the initial denial of a re­
quest for access or to amend, it will in­
form the individual affected of the de­
cision, the reason therefor and the right 
of judicial review of the decision. In ad­
dition, as pertains to a request for 
amendment, the individual may at that 
point submit to the Corporation a con­
cise statement setting forth his or her 
reasons for disagreeing with the Corpo­
ration’s refusal to amend.

7. Section 310.13 is revised to read as 
follows:

v § 310.13 Exemptions.
(a) Investigatory material compiled 

for law enforcement purposes in the fol­
lowing systems of records is exempt from 
§§ 310.3-310.9 and § 310.10(d) (2) of 
these rules; provided, however, that if

any individual is denied any right, privi­
lege or benefit to which he/she would 
otherwise be entitled under Federal law, 
or for which he/she would otherwise be 
eligible, as a result of the maintenance 
of such material, such material shall be 
disclosed to such individual, except to 
the extent that the disclosure of such 
material would reveal the identity of a 
source who furnished information to the 
Government under an express promise 
that the identity of the source would be 
held in confidence, or, prior to Septem­
ber 27, 1975, under an implied promise 
that the identity of the source would 
be held in confidence:
PDIC/2— Bank and proposed bank Irregular-^ 

ity record system.
PDIC/11— Legal compliance and enforcement 

records.

(b) Investigatory material compiled 
solely for the purpose of determining 
suitability, eligibility, or qualifications 
for Corporation employment to the ex­
tent 4 that disclosure of such material 
would reveal the identity of a source who 
furnished information to the Corpora­
tion under an express promise that the 
identity of the source would be held in 
confidence, or, prior to September 27, 
1975, under an implied promise that the 
identity of the source would be held in 
confidence, in the following system of 
records, is exempt from §§ 310.3-310.9 
and § 310.10(d) (2) of these rules:
FDIC/1— Attorney-legal internal applicant 

system.

(c) Testing or examination material 
used solely to determine or assess in­
dividual qualifications for appointment 
or promotion in the Corporations’ serv­
ice, the disclosure of which would com­
promise the objectivity or fairness of the 
testing, evaluation, or examination proc­
ess, in the following system of records, is 
exempt from §§ 310.3-310.9 and § 310.10
(d) (2) of these rules:
FDIC/9— Examiner training and education' 

records.

By order o f the Board of Directors, 
December 16, 1976.

F ederal D eposit  I nsurance  
C o rporation ,

A l a n  R . M ill e r ,
Executive Secretary.

[FR Doc.76-37490 Filed 12-21-76:8:45 am]

SECURITIES AND EXCHANGE 
COMMISSION

[ 17 CFR Parts 230, 239, 240 and 249 ]
[Release Nos. 33-5783; 34-13072; 35-19810;

IC-9570; File No. S7-658]

DISCLOSURE OF MANAGEMENT BACK­
GROUND; UNIFORM REPORTING RE­
QUIREMENTS

Extension of Comment Period 
The Securities and Exchange Commis­

sion today announced extension of the 
period of comment on its proposals, pub­
lished November 9, 1976 (41 CFR 49493), 
relating to disclosure of management

background in various corporate regis­
tration and reporting forms and proxy 
schedules. ,

The périod for submitting comments 
on these proposals was due to expire De­
cember 15, 1976. However, the Commis­
sion has received requests for additional 
time within which to prepare and isubmit 
such comments. Accordingly, the com­
ment period has been extended to Janu­
ary 31, 1977.

In the release announcing the pro­
posals, the Commission indicated its in­
tent to have the amended disclosure re­
quirements effective by early 1977. It 
should be noted however, that extension 
of the comment period will necessarily 
lengthen the rulemaking proceeding and, 
therefore, delay the effective date of any 
proposals set forth in that release. There­
fore, it is not contemplated that the pro­
posals will be adopted in time to be ap­
plicable to the coming proxy season.

Comments should be in writing in 
triplicate, and addressed to' George A. 
Fitzsimmons, Secretary, Securities and 
Exchange Commission, Washington, D.C. 
20549. All such communications will be 
placed in the public files of the Commis­
sion and should refer to File No. S7-658.

By the Commission.
G eorge A. F it z s im m o n s , 

Secretary.
D ecember 15, 1976.

[FR Doc.76-37544 Filed 12-21-76;8:45 am]

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Social Security Administration 
[ 20 CFR Part 405 ]

[Regs. No. 5J

FEDERAL HEALTH INSURANCE FOR THE 
AGED AND DISABLED

Requirements of Contract Between the
Secretary and a Health Maintenance
Organization (HMO)
Notice is hereby given, pursuant to the 

Administrative Procedure Act (5 U.S.C. 
553), that the amendments to Subpart T  
of Regulations No. 5 set forth in tentative 
form below are proposed by the Commis­
sioner of Social Security, with the ap­
proval of the Secretary of Health, Edu­
cation, and Welfare. The proposal, which 
has been in process for many months and 
does not have major program signif­
icance, implements, in part, section 1876 
of the Social Security Act <42 U.S.C. 
1395mm) by setting forth requirements 
related to the contract between the 
Secretary and a health maintenance 
organization (HMO) under M;edicare, 
which are not specifically described else­
where in Subpart T  of Regulations No. 5. 
(That Subpart deals with HMO’s which 
qualify under title XVIH  o f the Social 
Security Act.) Included in the proposal 
are requirements on eligibility to con­
tract as a cost- or risk-basis HMO, effec­
tive dates and renewals of the contract 
and contract terminations, and change of 
ownership of the HMO. The proposed 
regulations are expected to benefit Medi­
care beneficiaries who are enrollees of 
HMO’s since these regulations include
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procedures providing for the return to 
such beneficiaries of monies which may 
have been incorrectly collected from 
them by the HMO or other amounts 
which the HMO may owe such enrollees. 
Additional beneficiary safeguards are 
contained in provisions assuring the 
Secretary's right to inspect and evaluate 
the quality, appropriateness, and time­
liness of services rendered under the con­
tract, as provided by the Act. At the 
same time, the proposed regulations are 
not expected to result in an increase in 
expense to HMO’s or to their enrollees 
who are Medicare beneficiaries. Discus­
sions have been held with organizations 
which are interested in contracting with 
the Secretary as HMO’s and will be af­
fected by the amendments. Two con­
tracts have been negotiated and signed, 
and are to become effective October 1976. 
In keeping with the spirit and intent of 
the Secretary’s policies regarding the de­
velopment of regulations, announced 
July 25, 1976, the publication of this 
notice will provide ample and adequate 
notice to all interested individuals and 
organizations. Consideration will be given 
to any data, views, or arguments pertain­
ing thereto which áre properly submitted 
on or before February 7, 1977. \

Section 1876 of the Social Security 
Act, which was added to title XVIH  by 
section 226 of Pub. L. 92-603, provides 
that a HMO wishing to receive reim­
bursement on a per capita prepayment 
basis in return for providing covered 
items and services to its enrollees who 
are title X V III beneficiaries must enter 
into a contract with the Secretary. These 
proposed regulations implement certain 
provisions of sections 1876 (a ) , ( i ) , and 
(j) .of the Act by describing requirements 
related to such contracts.

Sections 1876 (a) (3) and (i) of the 
Social Security Act enumerate provisions 
which are required to be Included in the 
contract between the Secretary and an 
HMO wishing to participate in the Medi­
care program. Among these provisions 
are requirements on contract termina­
tions; effective dátes and renewals of the 
contracts; and the Secretary’s right to 
audit and inspect the services and finan­
cial records of an HMO, and evaluate the 
quality, appropriateness, and timeliness 
of services performed under the contract. 
In addition, sections 1876 (i) (6) and (j) 
of the Act authorize the Secretary to in­
clude in the contract any other terms 
and conditions not inconsistent with 
section 1876 which he feels are necessary. 
Pursuant to this authority, and because 
they are necessary for the effective and 
efficient administration of section 1876, 
the following matters are also dealt with 
in the proposed regulations: contract 
application procedures, including the de­
nial by the Secretary of an organiza­
tion’s application to contract; refund of 
over-collections and other amounts due 
enrollees; the HMO’s Part A interme­
diary and Part B carrier responsibilities; 
and changes in HMO ownership with re­
spect to the contract.

The proposed regulations provide that 
an organization will be eligible to-con­
tract with the Secretary as an HMO un­

der title X V III if the Secretary is satis­
fied that the organization meets the 
qualifying conditions for such organiza­
tions as described in 20 CFR 405.2002— 
405.2012 (Regulations No. 5), and other 
applicable requirements in § 405.2028 of 
the proposed regulations, and that such 
a contract would be in the best interest 
of the health insurance program. It 
should be noted here that the recently- 
enacted HMO Amendments of 1976 (Pub. 
L. 94-460) provide for changes in the 
care’s definition of an HMO and those 
changes will necessitate changes in the 
Medicare HMO qualifying conditions. In 
brief, Pub. L. 94-460 modifies section 
1876(b) of the Social Security Act to re­
quire that, with certain exceptions, an 
entity wishing to become an HMO under 
Medicare must provide covered services 
to its enrollees who are also Medicare 
beneficiaries in the manner prescribed by 
section 1301(b) of the Public Health 
Service Act, and be organized and op­
erated as provided in section 1301(c) of 
that act. The existing Medicare qualify­
ing conditions are being revised to reflect 
the above-mentioned provisions of Pub. 
L. 94-460, and a revised version of such 
regulations will be published later under 
a separate Notice of Proposed Rule Mak­
ing. Pub. L. 94-460 also provides for the 
Secretary to delegate to the Assistant 
Secretary for Health, the responsibility 
for making determinations as to whether 
an organization is an HMO within the 
meaning of section 1876(b) of the Social 
Security Act, as amended.

Under the regulations the effective pe­
riod of an initial contract for a cost-basis 
or risk-basis HMO may be for a period of 
at least 12 months and no more than 23 
months; thereafter, if it is renewed, it 
must be renewed for 12 months. Flexibil­
ity has been allowed in determining the 
initial contract period so that the suc­
ceeding contract periods may be made to 
coincide with the HMO’s fiscal year.

The proposed regulations describe in 
§ 405.2030 procedures providing for the 
returning to its enrollees who are Medi­
care beneficiaries any amounts which 
/nay be incorrectly collected from them 
by the HMO or other amounts which the 
HMO may owe such enrollees. These pro­
cedures are patterned closely after the 
requirements for Medicare providers of 
services specified in §§ 405.618-405.622 of 
Subpart F of Regulations No. 5; however, 
there are certain differences because of 
special requirements of the law and reg­
ulations applicable to HMO’s, such as the 
requirement in section 1876(g) (1) of the 
Act that the HMO not charge its enroll­
ees who are Medicare beneficiaries an 
amount in excess of the actuarial value 
of the deductible and coinsurance 
amounts which would otherwise be appli­
cable to such enrollees under Medicare if 
they had not enrolled in a qualified HMO. 
Also, the period of time permitted an 
HMO under certain circuihstances to 
make refund of an amount incorrectly 
collected from enrollees who are Medi­
care beneficiaries is longer than is al­
lowed providers of services under the 
program because the proposed regula­
tions permit the HMO, as one alterna­

tive, to repay such enrollees through an 
offset payment against future years’ 
premiums. (The HMO must generally 
repay the enrollee within 60 days of the 
date on which the HMO is notified of the 
“ other amount due” or an amount incor­
rectly collected other than that which 
was paid by the enrollee in the form of 
premiums or other charges which are 
not on the basis of frequency or extent 
of services furnished to any particular 
enrollee. This period of time allowed an 
HMO to make the refund is similar to 
the requirement applied to Medicare pro­
viders of services.) Section 405.2031 of 
the proposed regulations describes the 
medical, financial, -and other informa­
tion which the HMO must make availa­
ble to the Secretary for evalution, audit, 
and inspection. For example, § 405.2031
(b) (2) (viii) provides that the HMO must 
maintain and make available to the Sec­
retary records on matters pertaining to 
the costs of its operation. The purpose of 
this requirement is to assure that there 
are sufficient financial records and sta­
tistical data on the HMO’s cost of oper­
ation for proper determination to be 
made of costs payable by Medicare (see 
the “Principles of Reimbursement for 
Cost-Basis and Risk-Basis Health Main­
tenance Organizations” in §§ 405.2040- 
405.2054 of 20 CFR) to the HMO for the 
covered services furnished by the HMO 
to its enrollees who are title X V n i bene­
ficiaries. Section 405.2044,, of 20 CFR, 
published in the F ederal R egister of 
November 9, 1976 (41 FR 49600), should 
be consulted for more detailed informa­
tion on reporting requirements pertain­
ing to the costs of HMO operations.

Under the proposed regulations the 
Secretary may terminate a contract at 
any time during a contract period or 
choose not to renew a contract if he 
finds that the HMO is failing to carry 
out the terms of the contract Or that it 
is carrying out the contract in a manner 
inconsistent with the efficient and effec­
tive administration of section 1876 of 
the Social Security Act, or no longer 
meets the applicable requirements in 
regulations to qualify as an HMO. The 
proposed regulations also set forth the 
HMO’s right to terminate a contract, 
and provide for termination by mutual 
consent.

The proposed regulations described in 
§ 405.2033 the procedures that must be 
followed when the HMO anticipates a 
change of ownership. They discuss what 
constitutes a change of ownership, the 
requirements that must be met if the 
Social Security Administration is to rec­
ognize a successor in interest to the con­
tract, and the steps that must be taken 
if a change of ownership occurs and the 
new owner wishes to sign a new contract 
under section 1876. Although these pro­
cedures are modeled after the require­
ments for Medicare providers of services 
as provided in §§ 405.625-405.626 of Sub­
part F of Regulations No. 5, they differ 
in their definition of what constitutes a 
change of ownership in recognition of 
certain unique aspects of HMO’s. Under 
the proposed regulations, a transfer of 
ownership of an HMO which has en-
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tered into a contract with the Secretary- 
under section 1876 will invalidate the 
contract with respect to the new owner 
unless the Secretary, the transferor (old 
owner), and the transferee (new owner) 
enter into a novation agreement where­
by the Secretary recognizes the trans­
feree as the successor in interest to the 
contract. Under such an agreement the 
transferee assumes all the obligations 
and liabilities under the contract of the 
transferor vis-a-vis the Secretary. Fur­
ther, under such an agreement the trans­
feror waives all rights as of the effective 
date of the agreement. For example, any 
underpayments or overpayments deter­
mined during the final settlement to 
have been made by the Social Security 
Administration during the contract pe­
riod, which includes the period prior to 
the transfer of ownership, are charged, 
under the terms of the novation agree­
ment to the account of the transferee; 
the transferor cannot claim reimburse­
ment from the Social Security Admin­
istration for any underpayments made 
during such period nor can the trans­
feree disclaim liability for any overpay­
ments made by the Social Security Ad­
ministration during such period. Such an 
arrangement provides flexibility where a 
change of ownership is involved in the 
HMO setting and permits the Social 
Security Administration to conduct only 
one settlement at the end of the complete 
contract period.

Regulations on the appeal procedures 
which will be available to organizations 
which have been denied a contract or 
have had their contract terminated by 
the Secretary were published separately 
in the F ederal R egister  under Notice 
of Proposed Rulemaking on November 3, 
1975, (40 FR 51055).

I f  there are any questions concerning 
these regulations, you may contact Mr. 
Marty Svolos, Branch Chief, 6401 Se­
curity Boulevard, Baltimore, Maryland 
21235, telephone— (301) 594-9315. Mr. 
Svolos will respond to questions but will 
not accept comments on these regula­
tions.

Prior to the final adoption of the pro­
posed regulations, consideration will be 
given to any data, views, or arguments 
pertaining thereto which are submitted 
in writing to the Commissioner of Social 
Security, Department of Health, Educa­
tion, and Welfare, P.O. Box 1585, Balti­
more, Maryland 21203 on or before 
February 7, 1977.

Copies of all comments received in re­
sponse to this notice will be available for 
public inspection during regular business 
hours at the Washington Inquiries Sec­
tion, Office of Information, Social Se­
curity Administration, Department of 
Health, Education, and Welfare, North 
Building, Room 4146 330 Independence 
Avenue, SW Washington,. D.C. 20201.
(Secs. 1102, 1871, and 1876 of the Social Se­
curity Act, 49 Stat. 647, as amended, 79 Stat. 
331, and 86 Stat. 1396 (42 U.S.C. 1302, 1395hh 
and 139&mm))
(Catalogue of Federal Domestic Assistance 
Program No. 13.800, Health Insurance for the 
Aged— Hospital Insurance; No. 13.801, Health

Insurance for. the Aged— Supplementary 
Medical Insurance.)

It  is hereby certified that this pro­
posal has been screened pursuant to Ex­
ecutive Order 11821, and does not require 
an Inflation Impact Evaluation.

Dated: August25,1976.
J. B. C a r d w ell , 

Commissioner of Social Security.
Approved: December 1,1976.

D avid M a t h e w s ,
Secretary of Healthy Education, 

and Welfare.
Part 405 of Chapter H I of Title 20 of 

the Code of Federal Regulations is 
amended as set forth below:

1. The table of sections for Subpart T  
is amended by adding section numbers 
405.2028-405.2034 and section headings 
reading as follows:

* * $ * * 
Subpart T—  Health Maintenance Organizations
405.2028 Contracts!; general.
405.2029 Approval and denial of contract ap­

plication.
405.2030 Refund of monies incorrectly col­

lected or other amounts due en-
rollees.

405.2031 Right to inspect, evaluate, and au­
dit.

405.2032 HMO Part A intermediary and Part
B carrier responsibilities.

405.2033 Transfer of HMO ownership.
405.2034 Terminations. „

* * * * *
2. Subpart T  is amended by adding 

§§405.2028-405.2034, reading as follows:
§ 405.2028 Contracts; general.

(a) General. The provisions of this sec­
tion and § 405.2029 through § 405.2034 
discuss the requirements of the contract 
which an organization must enter into 
with the Secretary to participate as a 
health maintenance organization (HMO) 
under the program of health insurance 
for the aged and disabled (“Medicare” ). 
Under section 1876 of the Social Security 
Act the Secretary may enter into a con­
tract with an organization which quali­
fies as either a risk-basis HMO or cost- 
basis HMO, as described in § 405.2001(b), 
and which agrees to comply with all other 
statutory and regulatory requirements of 
this Subpart T. The Secretary, however, 
may decline to enter into a contract with 
such an organization if, in his judgment, 
entering into such a contract would be 
inconsistent with the efficient and effec­
tive administration of section 1876 of the 
Act or would otherwise be inconsistent 
with the furtherance of the purposes of 
title XVIH. Examples of situations where 
the Secretary may decline to enter into 
(or renew) a contract with an otherwise 
qualified organization as an HMO under 
section 1876 of the Act include, but are 
not limited to cases:

(1) Where the Secretary finds that 
there is already a sufficient number of 
qualified HMO’s under contract with the 
Secretary pursuant to this subpart in the 
organization’s geographic area; or

(2) Where the organization or its prin­
cipal officers are involved in civil or

criminal litigation which could poten- 
tially interfere with the organization’s 
ability to participate in the Medicare 
program as an HMO; or

(3) Where the Secretary determines 
(see §405.2032) that the organization 
does not have the capability to process 
its title XVHI provider bills for covered 
services, and the organization does not 
agree to have such bills processed 
through the Medicare intermediary sys­
tem; or

(4) Where he determines that enter­
ing into a contract with the organization 
under section 1876 of the Act would re­
sult in a conflict of interest on the part 
of such organization as a result of 
another agreement between the organi­
zation and the Secretary, e.g., pursuant 
to sections 1816 or 1842 of the Social 
Security Act.

(b) Eligibility requirements. An or­
ganization which properly files an appli­
cation for an HMO contract under sec­
tion 1876 of the Act as described in 
§ 405.2029(a) and submits a duly exe­
cuted contract in such form and manner 
as the Secretary may prescribe will be 
eligible to enter into-a contract with the 
Secretary and to receive reimbursement 
from the health insurance program pur­
suant to the requirements of this sub­
part if:

(1) The Secretary finds that the or­
ganization meets the qualifying condi­
tions described in § 405.2002 through 
§ 405.2012 of this Subpart T;

(2) The Secretary finds such organi­
zation to be in compliance with the pro­
visions of Title V I of the Civil Rights Act 
of 1964 (78 Stat. 252; Pub. L. 88-352);

(3) The Secretary finds that entering 
into such a contract would not be incon­
sistent with the efficient and effective ad­
ministration of section 1876 of the Act; 
and

(4) The organization agrees to com­
ply with all other requirements of this 
Subpart T.

(c) Waivers. (1) Each waiver of a 
standard, or part thereof, in this sub­
part (see §§ 405.2002-405.2012) which 
h&s been granted an HMO by the Secre­
tary, shall be specifically enumerated in 
the contract. Such enumeration shall in­
clude the specific terms of the waiver, 
the expiration date of the waiver, and 
any other information which the Secre­
tary considers pertinent.

(2) The Secretary, pursuant to section 
1876(j) of the Social Security Act may 
contract with an HMO without regard to 
such provisions of law or of other regu­
lations relating to the making, perform­
ance, amendment, or modification of 
contracts of the United States as the 
Secretary may determine to be incon­
sistent with the furtherance of the pur­
pose of title XVHI of the Social Secu­
rity Act. Pursuant to this authority, the 
provisions of the Federal Procurement 
Regulations and HEW Procurement 
Regulations (see 41 CFR) shall not ap­
ply to contracts entered into under this 
subpart except as the Secretary may 
otherwise specify in regulations or gen­
eral instructions.
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(d) Term of contract. Where the Sec­
retary enters into a contract with an 
organization under section 1876 of the 
Social Security Act, the term of such 
contract (unless the contract is termi­
nated as described in § 405.2034) shall 
be determined as follows:

(1) The initial term of the contract 
for an HMO under section 1876 shall be- 
for a period of at least 12 months, but 
not more than 23 months, beginning with 
the effective date of the contract, which 
shall not be earlier than the date of the 
execution of, the contract. Any subse­
quent term of the contract shall be for 
a period of 12 months.

(2) A  contract between the HMO and 
the Secretary (see paragraph (b) of this 
section) shall be automatically renewable 
from contract period to contract period 
unless either party notifies the other of 
its intention to terminate (or not to re-? 
new) the contract and follows the pro­
cedures specified in § 405.2034.

(e) Limitation on risk-basis HMO’s 
eligibility to contract. An organization 
which has entered into a contract with 
the Secretary as a risk-basis HMO (as 
described in § 405.2001(b)) and has vol­
untarily, terminated such contract, may 
not again enter into a risk-basis con­
tract as an HMO under title XVin. Such 
an organization, however,- may enter into 
a contract with the Secretary as a cost- 
basis HMO if it meets the qualifying con­
ditions for such an organization as de­
scribed in § 405.2002-§ 405.2012 and if the 
Secretary approves such contract as de­
scribed in this section and § 405.2029. In 
addition, where there is a transfer of 
ownership from such an organization to 
a successor HMO as provided in § 405.- 
2033(f), the successor HMO will not be 
precluded from entering into a risk-basis 
contract as an HMO under title XVTII 
if it otherwise qualifies for such a con­
tract as described in this section and 
§ 405.2029, and was not previously pre­
cluded from entering into such a con­
tract by this paragraph.

(f) Disclosure of official records and 
information. Under the terms of the con­
tract, the HMO agrees to adopt and 
abide by policies and procedures which 
will insure that information contained 
in its records and obtained from the So­
cial Security Administration or from 
others in carrying out its functions and 
duties under the contract shall be used 
by it and disclosed solely as provided in 
section 1106 of the Social Security Act 
(42 U.S.C. 1306) and Regulation No. 1 
of the Social Security Administration 
(Part 401 of this Chapter).

(g) Advance approval o f  special title 
X V III program costs. Under the terms 
of the contract, costs incurred by an 
HMO which are solely for the benefit of 
the health insurance program and 
unique to the liealth insurance program’s 
HMO provision and which are reim­
bursable in full as specified in § 405.2042
(i) shall be separated budgeted by the 
HMO and approved in advance of the 
contract period by the Secretary as may 
be specified in regulations and General 
Instructions. Such costs include, for

example, the total reasonable cost of spe­
cial data required by the health insur­
ance program solely for program evalua­
tion and planning purposes and shall be 
reimbursed in full by the health insur­
ance program pursuant to § 405.2042 (i).

(h) Data for administration and eval­
uation. In addition to all other informa­
tion and data that the HMO is required 
to provide the Secretary under this sub­
part, the HMO shall furnish any other 
information or data to the Secretary 
that he determines to be necessary for 
the administration or evaluation of the 
health insurance program.
§ 405.2029 Approval and denial o f con­

tract application.
(a) * Application procedures. An organ­

ization which wishes to enter into a con­
tract with the Secretary under section 
1876 of the Act must submit an applica­
tion and supporting information and 
documents in such form and detail as the 
Secretary may require. When qn organ­
ization makes such an application, the 
Secretary shall:

(1) Review the application forms and 
supporting documents on the qualifica­
tions (see §§ 405.2002-405.2012) of the 
organization:

(2) Make a site inspection of the orga­
nization (including a review of appropri­
ate medical, financial, and other records 
as described in § 405.2031) to assure that 
it meets the qualification requirements 
(see §§ 405.2002-405.2012);

(3) Take any other review action 
which he considers appropriate to deter­
mine whether the organization has the 
capability of entering into a contract 
under section 1876 of the Act and of 
carrying out such contract in an efficient 
and effective manner.

(b) Approval of application. I f  the 
Secretary* determines that an organiza­
tion, which has submitted an application 
in accordance with paragraph (a) of this 
section, meets the qualifying conditions 
described in §§ 405.2002-405.2012 and the 
other eligibility requirements specified in 
§ 405.2028 the Secretary shall furnish 
the organization with a written notice of 
his determination (see § 405.2067), which 
shall inform the organization:

(1) That it is eligible to enter into a 
contract with the Secretary under sec­
tion 1876 of the Act; and 
/ (2) That, if dissatisfied with such ini­

tial determination, the organization may 
request a review of the initial determina­
tion by following the applicable proce­
dures for reconsiderations and hearings 
of initial determinations pursuant to the 
requirements of this subpart.
•(c) Denial of application. I f  the Sec­

retary determines that an organization, 
which has submitted an application in 
accordance with paragraph (a) of this 

s section, does not meet the qualifying con­
ditions described in §§ 405.2002-405.2012 
or the other eligibility requirements 
specified in $ 405.2028 the Secretary shall 
furnish the organization with a written 
notice of his determination, (see § 405. 
2067), which shall inform the organiza­
tion̂ : ■<

Cl) That it is not eligible to enter into 
a contract with the Secretary under sec­
tion 1876 of the Act;

T2) The reasons why the organization 
is ineligible to enter into such contract; 
and

(3) That, if dissatisfied with such 
initial determination, the organization 
may request a review of the initial deter­
mination by following the applicable 
procedures for reconsiderations and 
hearings of initial determinatipns pursu­
ant to the requirements of this subpart.
§ 405.2030 Refund o f monies incor­

rectly. collected or other amounts due 
enrollees.

(a) General. (1) Under the terms of 
the contract between the HMO and the 
Secretary (see § 405.2028) the HMO must, 
make adequate provision for the return 
(or other disposition) of any monies in­
correctly collected from or other amounts 
due its enrollees who are title XVHI ben­
eficiaries, or someone on behalf of such 
enrollees.

(2) The term “monies incorrectly col­
lected” means, for purposes of this sub­
part, amounts Collected (other than those 
amounts collected in one contract period 
to offset under-collections in a previous 
contract period) by the HMO from en­
rollees who are title X V III beneficiaries 
in excess of the amounts for which they 
are liable pursuant to § 405.2022. fo r  
purposes of this subpart, a payment by 
an enrollee to an HMO which was proper 
when made is an “ incorrect collection” 
for which refund or other disposition 
must be made where the individual is ret­
roactively entitled to title X V III bene­
fits and such entitlement period begins 
during the term of an HMO’s. contract 
period as described in § 405.2028(d).

(3) The term “other amounts due” 
means, for purposes of this subpart, 
amounts due enrollees for items and serv­
ices covered under title XVTH which they

-obtain from physicians, suppliers, or pro­
viders of services outside the HMO for 
which they are eligible to receive reason­
able payment from the HMO as pro­
vided in § 405.2021(a) (2) and which are 
determined to be due enrollees as de­
scribed in §§ 405.2058-405.2063.

(b) Determination of monies incor­
rectly collected. (1) Under the terms of 
the contract (see § 405.2028) the HMO 
agrees to submit to the Social Security 
Administration no later than 60 days 
after the end of the contract period (in 
such form and detail as may be specified 
by the Social Security Administration in 
General Instructions) a summary state­
ment of premiums, membership fees, or 
other charges made without regard to 
frequency or extent of services furnished 
to any particular enrollee and collected 
by the organization from its enrollees 
who are title XVin beneficiaries for the 
previous contract period. On the basis 
of this information, data obtained from 
the HMO’s certified financial statement 
and supporting documents (see 93 405.- 
2047 and 405.2054), and other docu­
mented information recovered from title 
XVHI beneficiaries, the Social Security
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Administration shall determine whether 
any monies have been incorrectly collect­
ed from enrollees who are title XvULI 
beneficiaries and shall notify the HMO, 
at the time of final settlement (see 
§§ 405.2047 and 405.2054) if such monies 
have been identified.

(2) Under the terms of the contract 
(see § 405.2028) the HMO agrees to iden­
tify situations which may arise in indi­
vidual cases where other amounts are 
due enrollees who are Medicare benefi­
ciaries (§ 405.2030(a) (3) )  or where mon­
ies incorrectly collected are amounts 
other than those collected from such en­
rollees, without regard to frequency or 
extent of services furnished to any ̂ par­
ticular enrollee, as premiums or other 
charges and to make appropriate refund 
as specified in paragraphs (c) and (d) of 
this section.

(c) Return or other disposition of 
monies incorrectly collected or other 
amounts due. (1) General. An HMO in 
possession of monies incorrectly collect­
ed or other amounts due enrollees who 
are title X V III beneficiaries (see para­
graphs (a) and (b) of this section) is 
required to refund or set aside such 
monies. Until such time as the HMO re­
turns or sets aside the incorrectly col­
lected funds or other amounts due, the 
Social Security Administration may off­
set against any amount otherwise due 
the HMO an amount equal to such in­
correct collections or other amounts due.

(2) Method of refund. Refund of mon­
ies incorrectly collected from or amounts 
due an enrollee of the HMO who is a 
title X V III beneficiary is to be made by 
the HMO (i) through an offset payment 
against the enrollee’s future years’ pre­
miums, membership fees, or other 
charges levied against such enrollee, (ii) 
by a lump sum payment to the enrollee, 
or (iii) through a combination of 
methods in paragraphs (c) (2) (i) and (c)
(2) (ii) of this section. However, where 
an individual who is due a refund from’ 
an HMO is no longer an enrollee of such 
organization (see § 405.2025) and the 
amount of the refund is more than a 
nominal amount, as defined in General 
Instructions, the HMO must use the lump 
sum method of refund. I f  such an indi­
vidual cannot be located, after a reason­

a b le  effort on the part of the HMO to do
so, or is determined to have died, the 
HMO shall dispose of such refund in ac­
cordance with the applicable State law.

(3) Monies set aside. Where it appears 
that a refund as specified in paragraph
(c) (2) of this section will be delayed 
indefinitely, the HMO will notify the 
Social Security Administration and will 
then set aside, in a separate account 
identified as to the individual to whom 
the payment is due, an amount equal to 
the amount incorrectly collected. This 
amount incorrectly collected will be car­
ried on the organization’s records in this 
manner until final disposition is made in 
accordance with the applicable State law.

(d) Time limits within which refund 
must be made. Refunds as specified in 
paragraph (c) (2) o f this section shall be 
made in accordance with the following 
time limits:

(1) An amount incorrectly collected 
(see paragraph (a) (2) of this section) 
which was paid to the HMO, without 
regard to frequency or extent of services 
furnished to any particular enrollee, as 
premiums, membership fees, or other 
charges levied against such enrollee, shall 
be refunded no later than the end of the 
fiscal year following the fiscal year in 
which the HMO received notice of such 
amount due to enrollee as described in 
paragraph (b) of this section. I f  refund 
cannot be made in such manner, an 
amount of money equal to the amount 
incorrectly collected must be set aside as 
described in paragraph (c) (3) of this 
section.

(2) Other amounts due enrollees (see 
paragraph (a) (3) of this section) or 
“monies incorrectly collected” other than 
amounts paid without regard to fre­
quency or extent of services furnished 
to any particular enrollee, as premiums, 
membership fees, or other charges levied 
against such enrollees, shall be refunded 
$s promptly as possible. I f  refund cannot 
be made within 60 days after the date 
on which the title X V III beneficiary 
notified the HMO of an other amount 
due, an amount of money equal to the 
other amount due must be set aside as 
described in paragraph (c) (3) o f this 
section.

(e) Payment of offset; amounts to en­
rollee or other person. (1) In order to 
carry out the HMO’s contractual com­
mitment to refund amounts incorrectly 
collected or other amounts due (see para­
graph (a) of this section) the Social 
Security Administration may determine 
that amounts offset in accordance with 
the provisions of paragraphs (c) and (d) 
of this section be paid directly by the 
Social Security Administration to the 
enrollee or other person from whom the 
organization received the amount incor­
rectly collected or to whom the amount 
is due, if:

(1) The Social Security Administra­
tion finds that such HMO has failed to 
respond to a written request (see para­
graph (e) (2) of this section), to refund 
the amount incorrectly collected or other 
amount due the enrollee or other person 
from whom such HMO collected the 
monies or to whom the other amount is 
due; and

(ii) The contract between the HMO 
and the Social Security Administration 
has been terminated in accordance with 
the provisions of §§ 405.2034 and 405.2066
(b) or the HMO has undergone as trans­
fer of ownership as described in 
§ 405.2033.

(2) Before making a determination to 
make payment as described in this para­
graph, the Social Security Administra­
tion shall give written notice to the 
HMO:

(i) Explaining that monies have been 
Incorrectly collected or other amounts 
are due the enrollee and the amounts 
thereof;

(ii) Requesting that refund of the 
amounts incorrectly collected or other 
amounts due be made by the HMO to the 
appropriate individuals in the manner

described in paragraph ( c ) ( 2) of this 
section;

(iii) Advising the HMO that it intends 
to make a determination under para­
graph (e) ( 1 ) of this section; and

(iv) Notifying the HMO that an au­
thorized official of thè HMO may, within 
30 days from receipt of the notice, sub­
mit such written statement or evidence 
as the HMO may wish to make with re­
spect to such amount incorrectly col­
lected or other amount due. The Social 
Security Administration shall consider 
any such written statement or evidence 
in making a determination on the dis­
position of the amounts incorrectly col­
lected or other amounts due.

(3) Payment to an enrollee, or other 
person as described in paragraph (e) ( 1) 
of this section, shall not exceed the 
amount incorrectly collected or other 
amounts due and, when made, shall be 
considered as having been made on be­
half of the HMO.
§ 405.2031 Right to inspect, evaluate, 

and audit.
Under the terms of the contract (see 

§ 405.2028) such organization agrees to 
make its premises, books, and medical 
and-financial records which pertain to 
the HMO’s contract with the Secretary 
available, for evaluation, audit, and in­
spection. Any subcontracts pertaining to 
the contract with t&e Secretary which 
the HMO enters into are also subject to 
evaluation, inspection, and audit as ex­
plained in paragraph (c) of this section. 
In  the case of a novation agreement (see 
§ 405.2033(f) ), the right to inspect, 
evaluate, and audit applies to both the 
transferee and the transferor.

(a) Provision o f care. The Secretary 
shall have the right to inspect, or other­
wise evaluate the quality, appropriate­
ness, and timeliness of services (§§ 405.- 
2004—405.2011) provided by an HMO 
under contract to furnish services to en­
rollees. who are title X V III beneficiaries. 
This shall include the right to inspect the 
medical records specified in § 405.2009(d) 
and all physical facilities and equipment 
used in providing covered services to such 
enrollees, and to require the HMO to fur­
nish such information as may be required 
to evaluate the quality, appropriateness, 
and timeliness of such services.

(b) Financial records. (.1) Right to 
audit. The Secretary and the Comptroller 
General of the United States (or any per­
son or organization designated by either 
of them) shall have the right to audit, 
examine, or inspect any data, including 
pertinent books, records, papers, or docu­
ments (including pertinent medical rec­
ords) of the HMO, which pertain to the 
amount of reimbursement and services 
provided (either directly or through ar­
rangements) under the HMO’s contract 
with the Secretary. ^

(2) Maintenance of financial records. 
The HMO is required to have an account­
ing system (see § 405.2012(a) ) and main­
tain books, records, documents, and other 
evidence of accounting procedures and 
practices, sufficient to assure an audit 
trial and to reflect properly all direct and 
indirect costs claimed to have been in­
curred under the contract. Such records
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and information shall be maintained by 
the HMO and made available to the Sec­
retary for a period o f'3 years or longer as 
specified in paragraph (d) of this section 
and shall include, but not be limited to:

(1) Matters of ownership, organization,
and operation of the HMO’s financial, 
medical, and other recordkeeping sys­
tems; .. ■ v

(H) Financial statements for current 
and prior years;

(iii) Federal income tax or information 
returns for current and prior years;

(iv> Asset acquisition, lease, sale, or 
other action;

(v) Agreements, contracts, and sub­
contracts;

(vi) Franchise, marketing, and man­
agement arrangements;

(vii) . Schedule of charges for the 
HMO’s fee-for-service patients;

(viii) Matters pertaining to costs $>f op­
erations; r

(ix> Amounts of income received by 
source and purpose;

(x) Cash flow statement; and
(xi) Any financial reports filed with 

other Federal programs or State au­
thorities.

(c) Related organizations. I f  an HMO 
is related to another organization by. 
common ownership or control, and such 
organization furnishes services, facilities, 
or supplies to the HMO, the HMO shall 
submit to the Social Security Adminis­
tration such information about the re­
lated organization as may be described 
in General Instructions. The related or­
ganization’s records shall be subject to 
audit, evaluation, and inspection by the 
Social Security Administration to the ex­
tent necessary to permit verification of 
cost and statistical data submitted by 
the HMO pursuant to this subpart.

(d) Limitation of authority. The au­
thority and rights of the Secretary de­
scribed in paragraphs (b) and (c) of this 
section with respect to any contract pe­
riod, shall cease 3 years from the date of 
the final settlement with the HMO for 
such contract period, except:

'■CD Where the Secretary determines 
that a special need exists for a particular 
record or group of records, he may extend 
the 3-year retention period by notify­
ing the HMO at least 30 days in advance 
of the normal disposition date;

(2) In the case of termination or dis­
putes or of fraud (or smilar fault) by the 
HMO, in which case the retention period 
may be extended to a period of 3 years 
from the date of. any resulting final set­
tlement; and

(3) Where the Secretary finds that 
State or Federal law requires a longer re­
tention period, the longer retention pe­
riod shall be applicable; or

(4) Where the Secretary determines 
that there is a possibility of fraud, he 
may reopen a final settlement at any 
time.

(e) Subcontracts. The HMO shall in 
all of its subcontracts for the purpose of 
furnishing covered items and services to 
enrollees who are title XVH I beneficia­
ries, including leases of real property, 
purchase orders, and the arrangements 
specified in § 405.2006 (including oral as

well as written agreements between the 
HMO and individual practice or group 
practice physicians) require that the 
subcontractor agree that the Secretary 
and the Comptroller General of the 
United States shall have access to, and 
the right to inspect, evaluate, and audit 
any pertinent books, documents, papers, 
and recordé of such subcontractors in­
volving transactions related to the sub­
contract. Leases or purchase orders for 
amounts not exceeding $2,500 are ex­
cluded from the provisions of this para­
graph. Such right to information for any 
particular contract period shall exist 
until 3 years have elapsed after the date 
of the final cost settlement (see section 
1876(a) of the Act) with the HMO for 
such contract period, or for a longer pe­
riod as the Secretary may prescribe as 
specified in paragraph (d) of this section.
§ 405.2032 HMO Part À intermediary 

and Part B carrier responsibilities.
(a) Under the terms of the contract 

between the Secretary and the HMO (see 
§ 405.2028) the HMO shall elect to reim­
burse qualified providers of services for 
covered Medicare services furnished its 
enrollees who are title XVHI beneficia­
ries under one of the two following ap­
proaches or a combination of these ap­
proaches approved by the Secretary:
(1) the HMO may request that the Sec­
retary pay qualified providers of services 
on behalf of the HMO for reimbursable 
services furnished such enrollees as spec­
ified in § 405.2041(d) ; or (2) the HMO , 
may elect to pay qualified providers of 
services directly for reimbursable serv- 
ices furnished such enrollees.

(b) Under the terms of the contract 
between the Secretary and the HMO (see 
§ 405.2028), an HMO which elects to pay 
qualified provider?, of services directly for 
reimbursable services as specified in par­
agraph (a) (2) of this section shall be 
responsible for:

(1) Determining eligiblity of individ­
uals to receive items and services 
through the HMO as title X V III bene­
ficiaries and making proper coverage de­
cisions and appropriate payment, in ac­
cordance with the requirements of this 
part, for items and services for which 
enrollees who are entitled title XVHI 
beneficiaries are eligible finder this sub­
part;

(2) Assuring that providers of serv­
ices maintain and furnish appropriate 
documentation of physician certifica­
tion (and recertification where appro­
priate) of services provided its Medicare 
enrollees to the extent that such certifi­
cation and recertification are required 
under Subpart P of this part; and

(3) - Performing other procedures that 
may be specified by the Secretary from 
time to time as described in Regulations 
and General Instructions.

(c) Where the HMO has elected under 
its contract with the Secretary to pay 
qualified providers of services as pro­
vided in paragraph (b) of this section, 
the Social Security Administration will 
review the HMO in order to determine 
whether it has the experience and capa­
bility necessary to carry out efficiently 
and effectively the responsibilities, de­

scribed in paragraph (b) of this section 
and to determine in the case of those 
HMO’s which have already undertaken 
such responsibilities, whether they have, 
in fact, been carrying out such responsi­
bilities in an efficient and effective man­
ner. I f  the Social Security Administra­
tion determines that the HMO is not 
carrying out its bill processing opera­
tions properly, it may require the HMO 
to have its provider bills paid in accord­
ance with § 405.2041(d) (i.e., elect to 
have the Secretary pay qualified pro­
viders of services on behalf of the HMO 
for reimbursable services furnished to 
title X V III beneficiaries who -are en­
rolled with such H M O).

(d) Under the terms of the contract 
between the Secretary and the HMO 
(see § 405.2028) an HMO which reim­
burses a physician, qualified suppliers of 
services, or other qualified individuals or 
organizations (other than a provider of 
services) directly for covered Medicare 
services furnished its enrollees who are 
title XVHI beneficiaries as specified else­
where in this part shall be responsible 
for:

(1) Determining eligibility of individ­
uals to receive Such items and services 
through the HMO and making proper 
coverage decisions and appropriate pay­
ment, in accordance with the require­
ments of this part, for such items and 
services for which enrollees who are en­
titled title XVH I beneficiaries are eligi­
ble under this subpart; and

(2) Performing other procedures that 
may be specified by the Secretary from 
time to time as described in Regulations 
and General Instructions.
§ 405:2033 Transfer o f HMO owner­

ship.
(a) General. ( 1 ) A  transfer of owner­

ship of an HMO which is under a con­
tract with the Secretary under title 
XVHI will, under the conditions dis­
cussed in paragraphs (b ) , ( c ) , ( d ) , and
(e) of this section, render such contract 
invalid as between the Secretary and the 
transferee unless the Social Security Ad­
ministration recognizes a third party as 
the successor in interest to the contract. 
A novation agreement, as described in 
paragraph ( f ) of this section, is the legal 
instrument executed by the previously 
qualified HMO (transferor), the proposed 
HMO successor (transferee), and the So­
cial Security Administration by which 
the Social Security Administration rec­
ognizes the transferee as the successor in 
interest to the existing contract.

(2) An HMO which is contemplating 
or negotiating a change of ownership, 
must notify the Social Security Admin­
istration at least 60 days in advance of 
the anticipated date of the change of 
ownership. In addition, the HMO must 
notify the Social Security Administration 
of the names and positions (if appro­
priate) of the new owners, including all 
parties of a partnership and, at a mini­
mum (but not by way of limitation) all 
stockholders of a corporation who own 25 
percent or more of the corporate stock.

(3) Where there has been a transfer 
of ownership of an HMO and the new

FEDERAL REGISTER, VOL. 4 1 , N O . 2 47 — WEDNESDAY, DECEMBER 22 , 1976



55724 PROPOSED RULES

ownership has not entered into a nova­
tion agreement in accordance with para­
graph ( f ) of this section, the entity under 
new ownership, if it wishes to participate 
as an HMO under section 1876 of the Act, 
must promptly notify the Social Security 
Administration. In addition, the entity 
under new ownership will only be eligible 
to participate as an HMO under the 
health insurance program if it estab­
lishes that it meets the requirements de­
scribed in § 405.2028 and enters into a 
contract which has been approved by the 
Secretary, as described in § 405.2029.

(4) Where there has been a transfer of 
ownership as described in paragraph (a)
(1) of this section and the HMO (trans­
feror) has not notified the Social Se­
curity Administration as provided in 
paragraph (a) (2) of this section, the 
transferor shall be liable to the Social 
Security Administration for per capita 
payments made to it by the Social Secu­
rity Administration on behalf of its title 
X V III enrollees beginning with the effec­
tive date of the transfer of ownership.

(b) Partnership. In the case of a part­
nership which is a party to a contract 
with the Secretary, the removal, addi­
tion, or substitution of an individual for 
a partner in the association generally, in 
the absence of an express statement to 
the contrary, dissolves the old partner­
ship and creates a new partnership which 
is not a party to the previously executed 
contract with the HMO. Thus, for the 
purposes of section 1876 of the Social 
Security Act, a change of ownership has 
occurred and the provisions of this sec­
tion will apply.

(c) Sole proprietorship. Where an 
HMO is a sole proprietorship not incor­
porated under applicable State law, a 
transfer of title and property of the 
HMO to another party constitutes a 
change of ownership for the purpose of 
section 1876 of the Social Security Act.

(d) Corporation. I f  an HMO is a cor­
porate body, a transfer of ship for the 
purpose of section 1876 of the Social 
Security Act, corporate stock, does not, 
in itself, constitute a change of owner­
ship for the purpose of section 1876 of 
the Social Security Act. Similarly, a 
merger of one or more corporations, .with 
the HMO corporation surviving, does not 
generally constitute a change of owner­
ship. However, a merger where the HMO 
corporation which is a party4o the con­
tract with the Secretary is not the sur­
viving corporation or a consolidation of 
two or more corporations resulting in the 
creation of a new corporate entity does 
constitute a change in ownership.

(e) Leasing. (1) When an HMO leases 
its facilities, in whole or in part, to an­
other entity the lessee does not assume 
HMO status under section 1876 of the 
Social Security Act. I f  the participating 
HMO leases all of its facilities to an­
other organization, the Secretary’s con­
tract with the lessor organization termi­
nates unless he has approved the trans­
action in advance. If, however, the par­
ticipating HMO leases only part of its 
facilities to another organization, such 
participating HMO’s contract remains in

effect, but a survey must be conducted to 
determine whether the HMO continues 
to be in compliance with the qualifying 
conditions for such organizations, as de­
scribed in § 405.2002 through § 405.2012.

(2) I f  the lessee of the facilities re­
quests approval to participate as an 
HMO under the health insurance pro­
gram, it may enter into a contract with 
the Secretary if it meets the require­
ments described in § 405.2028 and if such 
contract is approved by the Secretary in 
accordance with § 405.2029.

(f )  Novation agreement. (1) In order 
for a proposed transferee to be recog­
nized by the Social Security Administra­
tion as a successor in interest to the con­
tract, (see paragraph (a) ( 1 ) of this sec­
tion) the HMO (transferor) which is 
under a contract with the Secretary un­
der title X V III must notify the Social 
Security Administration at least 60 days 
in advance of the proposed change of 
ownership and submit at least 30 days 
in advance of the anticipated date of the 
change of ownership (see paragraph (a)
( 1 ) of this section) three signed copies 
of a proposed novation agreement to the 
Secretary together with one copy of such 
documents as may be specified by the So­
cial Security Administration in General 
Instructions.

(2) The Social Security Administra­
tion may execute a novation agreement 
with the transferor and the transferee 
(see paragraph ( a ) ( 1 ) of this section) 
where it is determined that:

(i ) The proposed transferee is, in fact, 
a successor in interest to the contract;

(ii) Recognition o f the new party as a 
successor in interest to the contract with 
the HMO is in the best interest of the 
health insurance program; and

(ili) The successor organization will 
meet the requirements of this subpart in 
order to qualify as an HMO.

(3 ) The novation agreement executed 
in accordance with paragraph ( f ) (2) of 
this section shall provide, at a  minimum, 
that;

(i) The transferee assumes all obliga­
tions under the contract;

(ii) The transferor waives its rights 
under the contract to obtain from the 
Secretary reimbursement for covered ser- 
ices furnished during the current con­
tract period; and

(iii) The transferor guarantees per­
formance of the contract by the trans­
feree or the transferor posts a satisfac­
tory performance bond in lieu of such 
guarantee which is approved by the So­
cial Security Administration.
§ 405.2034 Terminations.

Under the terms of the contract (see 
§ 405.2028) the HMO and the Secretary 
have certain specified rights and respon­
sibilities regarding the termination. of 
such contract.

(a ) Health maintenance organization. 
An HMO may terminate its contract to 
provide services to its enrollees who are 
title X V m  beneficiaries by filing with 
the Social Security Administration at 
least 90 days before the end of the con­
tract period, a written notice of its in­

tention not to renew such contract. The 
Secretary may, at his discretion, accept 
a delinquent Notice of Intention Not to 
Renew filed by an HMO (i.e., when such 
notice is filed less than 90 days before 
the end of the contract period) where 
such acceptance would not jeopardize the 
effective and efficient administration of 
the program. In addition to giving notice 
to the Social Security Administration, 
the HMO shall notify its enrollees who 
are title XVMI beneficiaries and the pub­
lic of the proposed termination of such 
contract. Whether or not the Secretary 
has approved a delinquent notice, such 
enrollees shall be notified by mail at least 
60 days prior to the end of the contract 
period and the public shall be notified by 
publishing at least 30 days before the 
date of termination a statement of the 
effective date for termination of the con­
tract with the Secretary. Publication 
shall be in one or more newspapers of 
general circulation which serve each 
community (or county) located in the 
HMO’s enrollment area.

(b) Secretary. The Secretary may 
terminate or choose to not renew the 
contract with an HMO in accordance 
with the procedures prescribed in 
?§ 405.2065-405.2086, provided it notifies 
the HMO’s enrollees who are title XVIII 
beneficiaries and the public at least 30 
days prior to the effective date of such 
action.

(c) Mutual consent. The contract be­
tween the Secretary and the HMO may 
be modified or terminated at any-time 
by written mutual consent of the two 
parties. The HMO will notify its enrollees 
who are title X V III beneficiaries of any 
modification of the contract between the 
HMO and the Secretary where the Sec­
retary determines such notification to be 
appropriate. In the case of termination 
of thé contract, the public and the HMO’s 
enrollees who are title X V III benefici­
aries are notified in the following man­
lier:

(1) The HMO shall notify its enrollees 
who are title X V III beneficiaries and the 
public prior to the effective date of such 
action in the manner specified In para­
graph (a) of this section; and

(2) The Social Security Administra­
tion shall notify the public at least 30 
days prior to the effective date of such 
action.

(FR Doc.76-37543 Filed 12-21-76,8:45 am]

DEPARTMENT OF DEFENSE 
Office of the Secretary 
[3 2  CFR Part 242a ]

BOARD OF REGENTS OF UNIFORMED 
SERVICES UNIVERSITY OF THE HEALTH 
SCIENCES

Public Meeting Procedures
The Board of Regents of the Uni­

formed Services University of the Health 
Sciences proposes to adopt procedures 
for its public meetings. The procedures 
are designed to implement section 3 (a) 
of the Government in the Sunshine Act, 
Public Law 94-409.
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Interested persons are invited to sub­
mit written views on the proposed pro­
cedures to the Board of Regents, Uni­
formed Services University of the Health 
Sciences, 6917 Arlington Road, Bethesda, 
Md. 20014 on or before January 21, 1976. 
Copies of comments received will be 
available for public inspection at the 
Office of the President, Room 300 during 
regular business hours. The Board will 
consider all such written submittals be­
fore acting on the matters proposed 
herein. An original and 9 conformed 
copies should be filed with the Board.

The proposed procedures of Part 242a 
are as follows:
PART 242a— PUBLIC MEETING PROCE­

DURES OF THE BOARD OF REGENTS 
OF THE UNIFORMED SERVICES UNI­
VERSITY OF THE HEALTH SCIENCES

Sec.
242a. 1 Applicability.
242a.2 Definitions.
242a.3 Open meetings.
242a.4 Grounds on which meetings may be 

closed, or information may be 
withheld.

242a.5 Procedure for announcing meetings. 
242a.6 Procedure for' closing meetings. 
242a.7 Transcripts, recordings and minutes 

of closed meetings.
Authority: 5 XJ.S.C. 552b(g); Pub. L. 94- 

409.

§ 242a. 1 Applicability.
These procedures apply to meetings of 

the Board of Regents, Uniformed Serv­
ices University of Health Sciences (US 
UHS), Including committees of the Board 
of Regents.
§ 242a.2 Definitions.

(a) “Board” or “Board of Regents” 
means the collegial body that conducts 
the business of the Uniformed Services 
University of the Health Sciences as 
specified in Title 10, United States Code, 
Section 2113, consisting of:

(1) Nine persons outstanding in the 
fields of health and health education ap­
pointed from civilian life by the Presi­
dent, by and with the advice and consent 
of the Senate;

(2) The Secretary of Defense, or his 
designee, an ex officio member;

(3) The surgeons general of the uni­
formed services, ex officio members; and

(4) The Dean (President) of the Uni­
versity, an ex officio nonvoting member.

(b) “Board Representative” means the 
individual named, as Executive Secretary 
by the Board, or any person officially des­
ignated by the Board.

(c) “ Chairman” means the presiding 
officer of the Board, designated by The 
President, as specified in Title 10, United 
States Code, Section 2113.

(d) “Committee”  means any formally 
designated subdivision of the Board, con­
sisting of at least two Board members, 
authorized to act on behalf of the Board, 
including, the Board's standing commit­
tees (the Executive, Administrative A f­
fairs, Educational Affairs, Fine Arts and 
Gifts, and Nominating Committees) and 
any ad hoc committees appointed by the 
Board for special purposes.

(e) “Meeting” means the deliberations 
of eight voting members of the Board, 
or for committees, the deliberations of at 
least the number of individual voting 
members of the Board required to take 
action on behalf of the Board, where such 
deliberations determine or result in the 
joint conduct or disposition of official 
business of the Board, but does not in­
clude :

(1) Deliberations to open or close a 
meeting, or to release or withhold infor­
mation, required or permitted by §§ 242a. 
5 or 242a.6;

(2) Notation voting or similar consid­
eration of matters whether by circula­
tion of material to members individually 
in writing, or polling of members indi­
vidually by telephone or telegram; and

(3) Instances where individual mem­
bers, authorized to conduct business on 
behalf of the Board or to take action on 
behalf of the Board, meet with members 
of the public or staff. Conference* tele­
phone calls that involve the requisite 
number of members, and otherwise come 
within the definition, are included.

(f) “Member” means a member of the 
Board of Regents.

(g) “Public Announcement”  means 
posting notices on the Board’s public no­
tice bulletin board, and mailing an­
nouncements to persons on a mailing 
list maintained for those who desire to 
receive notices of Board meetings, and 
who pay such fee as may be determined 
by the Executive Secretary, not to exceed 
$10.0(4 per year, to cover the costs in­
volved in such distribution..

(h) “Staff” includes the employees of 
the USUHS, other than the members of 
the Board.
§ 242a.3 Open meetings.

(a ) Members shall not jointly conduct 
or dispose of business of the Board of 
Regents other than in accordance with 
these procedures. Every portion of every 
meeting of the Board of Regents or any 
committee of the Board shall be open 
to public observation subject to the ex­
ceptions provided in § 242a.4. (

(b) Open meetings will be attended by 
members of the Board, certain staff, and 
any other individual or group desiring 
to observe the meeting. The public will 
be invited to observe and listen to the 
meeting but not to participate or to re­
cord any of the discussions by means of 
electronic or other devices or cameras.

(c) The Executive Secretary shall be 
responsible for making physical arrange­
ments that provide ample space, suf­
ficient visibility, and adequate acoustics 
for public observation of meetings.
§ 242a.4 Grounds on which meetings 

may be closed, or information may 
be withheld.

Except in a case where the Board or 
a committee finds that the public inter­
est requires otherwise, the open meeting 
requirement set forth in the second sen­
tence of § 242a.3(a) shall not apply to 
any portion of a Board or committee 
meeting, and the informational dis­
closure requirements o f S9 242a.5 and

242a.6 shall not apply to any information 
pertaining to such meeting otherwise re­
quired by this part to be disclosed to the 
public, where the Board or committee, as 
applicable, properly determines that 
such portion or portions of its meetings 
or' the disclosure of such information is 
likely to:

(a) Disclose matters that are:
(1) Specifically authorized under cri­

teria established by an Executive Order 
to be kept secret in the interests of na­
tional defense or foreign policy; and

(2) Properly classified pursuant to 
such executive order;

(b) Relate solely to the internal per­
sonnel rules and practices of the 
USUHS;

(c) Disclose matters specifically 
exempted from disclosure by statute 
(other than Title 5, United States Code, 
Section 552), provided that such statute:

(1) Requires that the matters be with­
held from the public in such a manner as 
to leave no discretion on the issue; or

(2) Establishes particular criteria for 
withholding or refers to particular types  
of matters to be withheld;

(d) Disclose trade secrets and com- 
cercial or financial information obtained 
from a person and privileged or confiden­
tial;

(e) Involve accusing any person of a 
crime or formally censuring any person;

(f) Disclose information of a personal 
nature where disclosure would constitute 
a clearly unwarranted invasion of per­
sonal privacy;
' (g ) Disclose investigatory records com­
piled for law enforcement purposes, or 
information which if written would be 
contained in such records, but only to the 
extent that the production of such rec­
ords or information would:

(1) Interfere with enforcement pro­
ceedings;

(2) Deprive a person of a right to a 
fair trial or an impartial adjudication;

(3) Constitute an unwarranted inva­
sion of personal privacy;

(4) Disclose the identity of a confi­
dential source and, in the case of a record 
compiled bv a criminal law enforcement 
authority in the course of a criminal in­
vestigation. or by an agency conducting 
a lawful national security intelligence in­
vestigation. confidential information fur­
nished only by the confidential source;

(5) Disclose Investigative techniques 
and procedures; or

(6) Endanger the life or phvsical safety 
of law enforcement personnel;

(h) Disclose information contained in 
or related to examination, operating, or 
condition reports prepared by, on behalf 
of, or for the use of an agency respon­
sible for the regulation or supervision of 
financial institutions;

(i) Disclose information the premature 
disclosure of which would:

(1) In the case of an agency which 
regulates currencies, securities, com­
modities, or financial institutions, be 
likely to:

(i) Lead to significant financial specu­
lation in currencies, securities, or com­
modities, or
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(ii) Significantly endanger the stabil­
ity of any financial institution; or

(2) In the case of any agency, be likely 
to significantly frustrate implementation 
of a proposed agency action, except that 
this subsection shall not apply in any 
instance where, the agency has already 
disclosed to the public the content or 
nature of its proposed action, or where 
ihe agency is required by law to make 
such disclosure on its own initiative prior 
to taking final agency action on such 
proposal; or

( j )  Specifically concern the issuance 
of a subpoena, or USUHS participation 
in a civil action or proceeding, an ac­
tion in a foreign court or international 
tribunal, or an arbitration, or the initia­
tion, conduct, or disposition by the 
USUHS of a particular case of formal 
adjudication pursuant to the procedures 
in Title 5, United States Code, Section 
554, or otherwise involving a determi­
nation on the record after opportunity 
for a hearing.
§ 242a.5 Procedure for announcing 

meetings.
(a) Except to the extent that such in­

formation is exempt from disclosure un­
der the provisions of § 242a.4, in the-case 
of each Board or committee meeting, the 
Board representative, shall make public 
announcement, at least 7 days before 
the meeting, of the following:

(1) Time of the meeting;
(2) Place of tl*e meeting;
(3) Subject matter of the meeting;
(4) Whether the meeting or parts 

thereof are to be open, or closed to the 
public; and

(5) The name and telephone number 
of the person designated by the Board 
or committee to respond to requests for 
information about the meeting.

(b) The 7 day period for the public 
announcement required by paragraph 
(a) of this section may be reduced if 
a majority of the members of the Board 
or committee, as applicable, determine 
by a recorded vote that Board or com­
mittee, as applicable, determine by a re­
corded vote that Board or committee 
business requires that such expedited 
meeting be called at an earlier date. The 
Board or committee shall make public 
announcement of the time, place, and 
subject matter of such meeting, and 
whether open or closed to the public, at 
the earliest practicable time.

(c) The time or place of a meeting 
may be changed following the public an­
nouncement required by paragraph (a) 
of this section only if the Board repre­
sentative publicly announces such change 
at the earliest practicable time. Such 
change need not be voted on by the 
members.

(d) The subject matter of a meeting 
or the determination of the Board or 
committee, as applicable, to open or close 
a meeting, or portion of a meeting, to 
the public, may be changed following the 
public announcement required by para­
graph (a) only if:

(1) A  majority of the entire voting 
membership of the Board or a majority

of the entire voting membership of a 
committee, determines by a recorded vote 
that Board or committee business so re­
quires and that no earlier announcement 
of the change was possible; and

(2) The Board or committee publicly 
announces such change and the vote of 
each member upon such phange at the 
earliest practicable time.

(e) Items that have been announced 
for Board consideration may be deleted 
without notice.

(f) The “earliest practicable time” as 
used in this section, means as soon as 
possible, which should in few, if any, in­
stances be no later than commencement 
of the meeting or portion in question.

(g) Immediately following each public 
announcement required by this section, 
notice of the time, place and subject 
matter of a meeting, whether the meet­
ing is open or closed, any change in one 
of the preceding, and the name and tele­
phone number of the person designated 
by the Board or committee to respond to 
requests for information about the meet­
ing, shall also be submitted for publica­
tion in the F ederal R egister .

§ 242a.6 Procedure for closing meet-
t ings.
(a) Action to close a meeting or por­

tion thereof, pursuant to the exemptions 
set forth in § 242a.4 shall be taken only 
when a majority of the entire voting 
membership of the Board or a majority 
of the entire voting membership of a 
committee, as applicable, vote to take 
such action.

(b) A separate vote of the Board or 
committee members shall be taken with 
respect to each Board or committee 
meeting a portion or portions of which 
are proposed to be closed to the public 
pursuant to § 242a.4 or with respect to 
any information which is proposed to be 
withheld under § 242a.4.

(c) A single vote of the Board or com­
mittee may be taken with respect to a 
series of meetings, a portion or portions 
of which are proposed to be closed to 
the public, or with respect to any infor­
mation concerning such series of meet­
ings, so long as each meeting in such 
series involves the same particular mat­
ters and is scheduled to be held no more 
than 30 days after the initial meeting in 
such series.

(d) The vote of each member shall be 
recorded, and may be by notation vot­
ing, telephone polling or similar consid­
eration'. _

(e) Whenever any person whose inter­
ests may be directly affected by a portion 
of a meeting requests that the Board or 
a committee close such portion to the 
public under any of the exemptions re­
lating to personal privacy, criminal ac­
cusation, or law enforcement informa­
tion referred to in § 242a.4(e), ( f ) ,  and
(g ), the Board or committee, as appli­
cable, upon request of any one of its 
members, shall vote by recorded vote 
whether to close such meeting. Where 
the Board receives such a request prior 
to a meeting, the Board’s representative 
may ascertain by notation voting, or

similar consideration, the vote of each 
member of the Board, or committee, as 
applicable, as to the following:

(1) Whether the business of the Board 
or committee permits consideration of 
the request at the next meeting, and 
delay of the matter in issue until the 
meeting, or • " "

(2) Whether the members wish to close 
such meeting.

(f ) Within 1 day any vote taken pur­
suant to paragraphs (a ) , (b ) , (c ) , or (e ) , 
of this section, the Board or committee 
shall make publicly available a written 
copy of such vote reflecting the vote of 
each member on the question. I f  a por­
tion of à meeting is to be closed to the 
public, the Board or eommittee shall, 
within 1 day of the vote taken pursuant 
to paragraphs (a ) , (b ) , (c ) , or (e) of this 
section, make publicly available a full 
written explanation of its action closing 
the portion together with a list of all per­
sons expected to attend the meeting and 
their affiliation. The information re­
quired by this paragraph shall be dis­
closed except to the extent it is exempt 
from disclosure under thé provisions of 
§ 242a.4.

(g) For every meeting closed pursuant 
to paragraphs (a) through (j) of § 242a.4, 
the General Counsel or chief legal officer 
of the USUHS shall publicly certify 
that, in his or her opinion, the meeting 
may be closed to the public and shall 
state each relevant exemptive provision. 
A copy of such certification, together 
with a statement from the presiding of­
ficer of the meeting setting forth the 
time and place of the meeting, and the 
persons present, shall be retained by the 
Board as part of the transcript, recording 
or minutes required by § 242a.7.
§ 242a.7 Transcripts, recordings, & 

minutes of closed meetings.
(a) The Board of Regents shall main­

tain a complete transcript or electronic 
recording adequate to record fully the 
proceedings of each meeting, or portion 
of a meeting, closed to the public, ex­
cept that in the case of a meeting, closed 
to the public pursuant to § 242a.4(j), the 
Board shall maintain either such a tran­
script or recording, or a set of minutes.

(b) Where minutes are maintained 
they shall fully and clearly describe all 
matters discussed and shall provide a 
full and accurate summary of any action 
taken, and the reasons for such actions, 
including a description of each of the 
views expressed on any item and the rec­
ord of any roll call vote (reflecting the 
vote of each member on the question). 
All documents considered in connection 
with any action shall be identified in 
such minutes.

(c) The Board shall maintain a com­
plete, verbatim copy of the transcript, a 
complete copy of the minutes, or a com­
plete electronic recording of each meet­
ing or portion of a meeting, closed to the 
public, for a period of at least 2 years 
after such meeting, or until 1 year after 
the conclusion of any Board proceeding 
with respect to which the meeting or por­
tion was held, whichever occurs later.
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(d) Public availability of records shall 
be as follows:

(1) Within 10 days of receipt of a re­
quest for information (excluding Satur­
days, Sundays, and legal public holi­
days) , the Board shall make available to 
the public, in the offices of the Board of 
Regents, USUHS, Bethesda, Maryland, 
the transcript, electronic recording, or 
minutes of the discussion of any item on 
the agenda, or of any item of the testi­
mony of any witness received at the 
meeting, except for such item or items of 
such discussion or testimony as the Ex­
ecutive Secretary determines to contain 
information which may be withheld un­
der § 242a.4.

(2) Copies of such transcript, or min­
utes, or a transcription of such recording 
disclosing the identity of each speaker, 
shall be available at the actual cost of 
duplication or transcription.

(3) The determination of the Execu­
tive Secretary to withhold information 
pursuant to subsection (1 ) of this para­
graph, may be appealed to the Board. 
The appeal shall be circulated to indi­
vidual Board members. The Board shall 
make a determination to withhold or re­
lease the requested information within 
20 days from the date of receipt of a 
written request for review (excluding 
Saturdays, Sundays, and legal public 
holidays).

(4) A written request for review shall 
be deemed received by the Board when 
it has arrived at the offices of the Board 
in a form that describes in reasonable 
detail the material sought.

M erel P. G laubiger , 
Legal Counsel, Uniformed Serv­

ices University of the Health 
Sciences.

M aurice  W. R oche, 
Director, Correspondence.and 

Directives, OASD (Comptroller).
D ecember 16,1976. «
[FR Doc.76-37531 Filed 12-21-76; 8:45 am]

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 
Social and Rehabilitation Service 

[  45 CFR Parts 205 and 250 ]
QUALITY CONTROL— FINANCIAL AND 

MEDICAL ASSISTANCE PROGAMS
Review of Negative Case Actions

Notice is hereby given that the Ad^ 
ministrator, Social and Rehabilitation 
Service, with the approval of the Secre­
tary of the Department of Health, Edu­
cation, and Welfare, proposes to amend 
Quality Control (QC) regulations appli­
cable to the administration of the Aid to 
Families with Dependent Children 
(AFDC) and Medicaid programs. H ie 
purpose of the proposed amendments 
set forth below Is to require States to 
review the correctness of negative case 
actions, that is, actions taken to deny 
applications for financial or medical as­
sistance, to otherwise dispose of such ap­
plications without a determination of eli­
gibility, or to terminate financial or 
medical assistance.

Negative case action review would 
supplement currently required QC re­
views of active AFDC cases and paid 
claims for medical assistance.

The basis of this proposed change, to 
be discussed in greater detail below, is 
the Service’s belief that negative case 
action review under QC would promote 
proper administration by the States of 
their AFDC and Medicaid programs by 
helping to assure that each individual 
who meets the conditions of eligibility 
for AFDC or Medicaid benefits is pro­
vided with such assistance.

The AFDC and Medicaid programs are 
cooperative Federal-State programs. Un­
der AFDC, the Federal and State gov­
ernments share the costs of providing 
financial assistance to needy families 
with dependent children. Similarly, un­
der Medicaid, the Federal government 
participates in the cost of providing med­
ical care and services to eligible indi­
viduals.

In order to qualify for the Federal 
share; of its AFDC or Medicaid expendi­
tures, a State must operate each pro­
gram in accordance with a State plan 
approved by the Secretary of HEW as 
meeting all applicable requirements set 
forth by Congress in the Act as well as 
those contained in implementing Federal 
regulations and policies. Among the State 
plan requirements imposed by the Act is 
the requirement to “provide such 
methods of administration . . .  as are 
found by the Secretary to be necessary 
for the proper and efficient operation of 
the plan;” . This requirement is the basis 
for the QC system.

Prior to April 6, 1973, the Department 
used the QC system to monitor negative 
case actions as well as active AFDC cases 
and active Medicaid cases. As of that 
date, in order to facilitate a concerted 
effort by States to assure the complete­
ness and validity of the AFDC active case 
review samples, States were relieved of 
responsibility for;

1. AFDC negative.case action reviews; 
and

2. All Medicaid QC reviews.
Following the 1973 decision, the De­

partment developed a new Medicaid QC 
system for review of paid claims, which 
went into effect on July 1, 1975.

in  1973 the Department chose to re­
view AFDC negative case actions outside 
the QC system through a federally-con- 
ducted systerff' of management reviews. 
Regional SRS staff, responsible for the 
monitoring and enforcement of a wide 
range of AFDC State plan requirements, 
were assigned to review negative case ac­
tions. The Department believed that the 
Federal reviews would accurately evalu­
ate State performance in denying and 
terminating benefits and would be useful 
in identifying specific areas where cor­
rective action might be needed.

However, SRS has recently studied the 
results of the.management review system 
and found them unsatisfactory. There 
also has been' litigation in connection 
with the review of State negative case 
actions and negotiations concerning the 
scope of an acceptable quality control 
system with representatives of both State

and local government and of public in­
terest organizations who make up the 
New Coalition. The Department has con­
cluded that federally-conducted manage­
ment studies have not provided accurate 
and complete information on the number 
of improper State denials or termina­
tions of AFDC and Medicaid benefits. In 
proposing the reinclusion of negative 
case action review in the QC system, the 
Department is seeking a more reliable, 
cost-effective mechanism for assessing 
the States’ performance in the4 denial or 
termination of AFDC or Medicaid bene­
fits.

The issuance of these proposed regu­
lations at this time does not in any way 
alter the Department’s commitment to 
continue good faith negotiations with 
the New' Coalition. The Department, Of 
course, would welcome comments on this 
specific proposal from the New Coalition, 
or from any other source, and will con­
sider and respond to all such comments 
and suggestions before the issuance of 
final regulations«

Before making this proposal the De­
partment considered (and ultimately re­
jected) alternatives to the present man­
agement review system which would not 
have required the direct use of State per­
sonnel. Under one such alternative Fed­
eral staff would have relied on an analy­
sis of the results of the fair hearings 
States are required to provide to AFDC 
and Medicaid applicants or recipients 
who wish to contest a denial or termina­
tion of assistance. An examination of 
hearing decisions either sustaining or 
overturning negative case actions would, 
it was believed, give some indication of 
the agency’s performance in denying or 
terminating assistance. However the 
number of individuals who appeal ad­
verse agency eligibility determinations in 
any State, at any given time, may con- 
situte only a small percentage of the total 
number of those whose benefits were 
denied or terminated by the agency. Fur­
thermore, those cases may not represent 
a true cross-section of negative case ac­
tions. The conclusion was that hearing 
results would have only limited useful­
ness in monitoring State negative case 
actions.

A  method involving federally conduct­
ed surveys (which would necessarily be 
done on a smaller scale than those con­
ducted by the States) was considered and 
rejected because it would have imposed 
considerable burden on States (e.g., for, 
collecting and making available to Fed­
eral reviewers the records of denials and 
terminations), and would still have been 
less effective than inclusion in the State 
QC system.

In view of the substantial advantages 
of State QC negative case action review 
over all the alternatives considered, the 
Department believes that the additional 
Federal and State costs are fully justi­
fied.

The current QC system, into which the 
proposed negative case action review 
component would be incorporated, re­
quires:
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A. For AFDC:
1. Selection of a statistically valid 

sample of the active caseload for each 
month.

2. Review of the sample cases to de­
termine the eligibility of the recipient 
and the correctness of the amount of the 
assistance payment.

3. Projection of review results to the 
entire caseload to determine error rates 
for ineligibility, overpayment, and under­
payment for each 6-month reporting pe­
riod.

4. Submission of corrective action 
plans for reducing case error rates.

Current regulations also provide for 
denial of the Federal share of erroneous 
AFDC payments which are in excess of 
3% for payments to ineligibles; and 5% 
for overpayments. However, on May 14, 
1976, in the case of State of Maryland et. 
al. v. Weinberger, the United States Dis­
trict Court for the District of Columbia 
issued an order which now bars the De­
partment from denying Federal funds, 
on the basis of the 3% and 5% tolerance_ 
levels, to the 14 plaintiff States in that 
action.

B. For Medicaid:
1. Selection of a sample of claims paid 

to providers of medical care or services.
2. Review of sample^ claims to deter­

mine whether the recipient was eligible 
for the medical care and services re­
ceived.

3. Submission of the results of review, 
for ^ich 6-month sampling period, along 
with a plan for analysis of, and correc­
tive action on, the review findings.

The proposed requirements for nega­
tive case action reviews are very similar 
to those currently in effect for active 
cases with three exceptions:

1. Samples will be selected from the 
records of applicants for whom assist­
ance was never initiated and former re­
cipients whose assistance has been ter­
minated:

2. Full field investigations will be con­
ducted only when the reason given for 
the negative action has been determined 
to be incorrect; and

3. The Department has not chosen at 
this time to establish tolerance levels for 
negative case action errors in AFDC or 
Medicaid.

The Department intends to make the 
requirement for negative case action re­
view effective on July 1, 1977 for AFDC— 
QC and on April 1,1977 for MEQC.

The Department realizes that States 
may experience some difficulty in making 
necessary adjustment in their QC pro­
grams by the effective dates specified 
above and would welcome comments on 
this aspect. I t  is also interested in com­
ments regarding the need for a tolerance 
level for errors in negative case actions.

Prior to the adoption of the proposed 
amendments, consideration will be given 
to those and any other written comments, 
suggestions, or objections received by the 
Administrator, Social and Rehabilitation 
Service, P.O. Box 2366, Washington, D.C. 
20013, on or before February 7, 1977. 
Comments received will be available 
for public inspection in Room 5225 of the

Department’s office at 330 C Street, S.W., 
Washington, D.C., beginning approxi­
mately two weeks after publication of this 
Notice in  the F ederal R egister , on Mon­
day through Friday of each week from 
8:30 a.m. to 5:00 p.m. (area code 202- 
245-0950). It  is hereby certified that the 
economic and inflationary effects of this 
regulation have been carefully evaluated 
in accordance With Executive Order No. 
11821.

Date: September 16,1976.
M. K eith  W ehcel,

Acting Administrator, Social 
and Rehabilitation Service.

Approved: December 10, 1976. '
M arjorie L y n c h , 

Acting Secretary.
Chapter II, Title 45 of the Code of 

Federal-Regulations is amended by re­
vising §§ 205.40 and 250.25 to read as 
follows:
§ 205.iO  Quality control system»

(a) Definitions. For purposes of this 
section and § 205.41, notwithstanding 
any other regulations in this chapter:

( 1 ) “Assistance unit” means all indi­
viduals whose needs, income, and re­
sources are to be considered in deter­
mining eligibility for the amount of an 
assistance payment for which Federal - 
financial participation is~~claimed under 
this chapter.

-C2) “Case error” means an overpay­
ment, underpayment or payment for in­
eligibility, as defined in this section. 
However, where an overpayment, under 
payment or payment for ineligibility is 
occasioned solely by the failure of the 
assistance payment to reflect changes in 
an assistance unit’s circumstances which 
occurred in the review month or the 
month (calendar or fiscal) immediately 
preceding the review month, no case er­
ror will exist (unless the assistance pay­
ment was, in fact, adjusted inaccurately 
as a result of such a change). For pur­
poses of this definition, a hearing deci­
sion which required adjustment or termi­
nation of the assistance payment is con­
sidered a change in circumstances. The 
determination as to whether an assist­
ance payment constitutes a case error 
will be made in accordance with pro­
cedures specified in the Quality Control 
Manual. There is no case error where 
payment is required to be continued un­
adjusted because a hearing has been 
requested.

(3) “Ineligibility” refers to a financial 
assistance payment received by or for an 
assistance unit, for the review month, 
when no amount of such payment should 
have been paid to such assistance unit 
under permissible State practice (as de­
fined herein) in effect on the first day 
of the review month, notwithstanding 
the State agency’s failure to make a 
finding under 1 206.10(a)(5) of this 
chapter.

(4) “Overpayment” means a financial 
assistance payment received by or for 
an assistance unit, for the review month, 
which is in excess by at least $5.00 of 
the amount that should have been paid,

to such assistance unit under permis­
sible State practice (as defined herein) 
in effect on the first day of the review 
month.

(5) “Underpayment” means a finan­
cial assistance payment received by or 
for an assistance unit for the review 
month which is at least $5.00 less than 
the amount that should have been paid, 
to such assistance unit under permis­
sible State practice (as defined herein) 
in effect on the first day of the review 
month.

( 6) “Review month”  means the spe­
cific period of time for which a par­
ticular financial assistance payment (or 
two successive payments where the State 
pays on a semi-monthly basis) under 
view is received, regardless of whether 
that period is a calendar month or a 
fiscal month.

(7) “Permissible State practice” 
means all written policy instructions is­
sued by the State for administering the 
AFDC program so long as those writ­
ten instructions are consistent with 
either the State plan or proposed amend­
ments thereto which have been submit­
ted to, but have not been acted upon 
by the Social and Rehabilitation Service. 
In all instances where such written in­
structions are not consistent with the 
State plan or such amendments thereto, 
-permissible State practice means the 
provisions of the State plan.

(8) “Negative case action” means an 
action to deny an application for as­
sistance, or to otherwise dispose of an 
application for assistance without a de­
termination of eligibility, or to terminate 
assistance.

(b) State plan requirements.—A State 
plan under title IV-A or I, X, X IV or 
XVI of the Social Security Act must 
provide for a continuing system of qual­
ity control for assuring that assistance 
is furnished in accordance with permis­
sible State practice (as defined herein). 
Under this requirement:

(1) The State agency’s system of qual­
ity control shall:

(1) Apply the sampling jnethods and 
schedules in accordance with instruc­
tions prescribed by the Social and Re­
habilitation Service;

(ii) Conduct field investigations, in­
cluding a personal interview in all cases 
which fall within the sample of active 
cases; and, as necessary, for cases in the 
negative case action sample of active

-eases, and, as necessary, for cases in the 
negative case action sample;

(iii) Provide for the necessary re­
sources, organizational structure and 
systems for the analyses of the findings 
of the system;

(iv) Take appropriate corrective ac­
tion on improperly authorized assistance, 
improper negative case actions and sys­
tem weakness; and

(v ) Assure access by DHEW staff to 
State and local records relating to public 
assistance, to recipients, and to third 
parties.

(2) Notwithstanding the provisions of 
§ 206.10(a) (9) of this Chapter, the State 
agency shall count as a case error in its 
Quality Control sample, any case in
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which a change in circumstances which 
affects eligibility or the amount of thè 
assistance payment Is not correctly re­
flected in a terminated or adjusted pay­
ment by the second month following the 
month in which the change of circum­
stances occurred, unless assistance is 
continued unadjusted because a hearing 
has been requested; except that where 
the change In circumstances is improper­
ly reflected in an assistance payment 
prior to the second month following the 
month in which the change of circum­
stances occurred, the State agency shall 
consider that a case-error exists. Under 
this requirement, a hearing decision 
which affects eligibility or the amount of 
the assistance payment is a change in 
circumstances..

(3) The State agency shall submit to 
the Social and Rehabilitation Service, in 
such form and at such times as it 
prescribes:

(i) A description of the State’s sam­
pling plan;

(ii) On a monthly basis during the 6- 
month sampling period, for each active 
sample case in the State Quality Control 
review, the original finding on the 
amount of the assistance payment and, 
where a case error has been determined 
to exist in such payment, the amount by 
which the payment was in error, and the 
type of error, i.e. whether the error was 
an overpayment, underpayment, or pay­
ment to an ineligible;

(iii) Data required by Forms SRS QC
341.1, 341.1A and 343.1, within 60 days 
of the close of the 6-month sampling 
period to which such data apply;

(iv) A corrective action plan for re­
ducing the case error rates of ineligibility, 
overpayments, and underpayments, and 
negative case actions, within 90 days of 
the close of the 6-month sampling pe­
riod to which they apply;

(v) Data required by Forms SRS-QC
341.2, 341.3, 341.4, 343.2, and 343.3 are to 
be submitted at the same time the correc­
tive action plan is submitted.
§ 250.25 Medicaid eligibility quality 

control.
State plan requirements. A  State plan 

for medical assistance under title X IX  of 
the Social Security Act must provide for 
a system of eligibility quality control, 
which meets Federal specifications, for 
assuring that medical assistance is fur­
nished in accordance with State plan 
provisions. Under this requirement:

(a) The State agency, or at the option 
of the State, the agency responsible for 
determining eligibility for medical as­
sistance, shall:

(1) Apply the sampling methods, 
schedules, and instructions prescribed 
by the Social and Rehabilitation Service 
(SRS) ;

(2) Conduct field investigations, in­
cluding a personal interview 'with all 
recipients who fail within the sample of 
active cases and, as necessary, with indi­
viduals in the negative case action 
sample. “Negative case action” means an 
action to deny an application for medi­
cal assistance or to otherwise dispose of 
such application without a determina­

tion of eligibility, qr to terminate medi-, 
cal assistance;

(3) Take appropriate corrective ac­
tion on improperly authorized medical 
assistance, improper negative case ac­
tions, '

(4) Report to the Federal Government 
as prescribed; and

(5) Assure access by Federal staff to 
State and local records, recipients, and 
third parties.

(b) The State agency (or agency re­
sponsible for eligibility) shall submit to 
SRS in accordance with Federal instruc­
tions:

(1) A description of the State’s sam­
pling plan for active cases and negative 
case actions;

(2) Data concerning all individuals 
who fall within the active case sample 
or the negative case action sample;

(3) Data concerning payments for 
medical assistance on behalf of recip­
ients in the active case sample; and

(4) A comprehensive plan for analysis 
of and corrective action on the findings 
of each sampling period provided for in 
paragraph (c) of this section, no later 
than 135 days after the end of each 
sampling period, x

(c) There shall be a sampling period 
from July 1, 1975 to September 30, 1975, 
and sampling periods of 6 months each 
thereafter commencing October 1, 1975, 
to collect the data referred to in para­
graph (b) (2) and (3) of this section. 
Such data shall be submitted to SRS no 
later than 120 days after the end of each 
sampling period.

[FR  Doc.76-37532 Filed 12-21-76:8:45 am]

DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 

[  50 CFR Part 17 ]
ENDANGERED AND THREATENED 

WILDLIFE
Denial of Request for Public Hearing;

Proposed Critical Habitat for Peregrine
Falcon
Section 4 (f) (2) (A ) (ii) of the En­

dangered Species Act of 1973 (16 U.S.C. 
1531-1543) states that if any person, who 
feels that he may be adversely affected 
by a regulation proposed pursuant to the 
Act, requests a public hearing thereon, 
the Secretary may grant such request, 
but shall, i f he denies such request, pub­
lish his reasons therefor in the F ederal 
R egister .

On October 8, 1976, Mr. Kermit R. 
Kubitz, attorney for the Pacific Gas and 
Electric Company, requested that a 
public hearing be held on the Proposed 
Determination of Critical Habitat for 
the American Peregrine Falcon, pub­
lished by the Fish and Wildlife Service 
in the F ederal R egister of August 30, 
1976 (41 FR 36516-36517). As the reason 
for this request, Mr. Kubitz stated that 
the proposal could potentially adversely 
affect several hundred megawatts of geo­
thermal generating capacity, equivalent 
to over 5,000,000 barrels of oil per year. 
No further explanation was provided.

A Critical Habitat designation does not 
in itself restrict any particular kinds of 
activity. Such designations merely notify 
Federal agencies that they are required 
to insure that any of their actions im­
pacting a particular area do not 
adversely affect^an Endangered or 
Threatened species. Questions of whether 
these conditions would apply to a cer­
tain action, and whether the action 
would be detrimental to a species, would 
best be considered after, rather than 
before designation o f  Critical Habitat. 
Such questions are not factors in actually 
delineating the Critical Habitat. More­
over, the allotted public comment period 
on this proposal provided sufficient time 
for interested parties to submit pertinent 
statements, especially considering the 
relatively limited areas involved. The 
Fish and Wildlife Service sees no 
meaningful purpose that would be served 
by holding a public hearing, and there­
fore, denies this request.

Dated: December 17,1976.
L y n n  A. G r e e n w alt , 

Director, Fish and Wildlife Service.
[PR Doc.76-37559 Piled 12-21-76;8:45 am]

[  50 QFR Part 17 ]
ENDANGERED AND THREATENED WILD­

LIFE AND PLANTS
Proposed Determination of Critical Habitat 

for the Palila
The Director, United States Fish and 

Wildlife Service (hereinafter, the Direc­
tor and the Service, respectively) hereby 
issues a Proposed Rulemaking which 
would determine Critical Habitat for the 
Palila (Psittirostra bailleui), an Endan­
gered Hawaiian bird. This Proposal is is­
sued pursuant to section 7 of the Endan­
gered Species Act of 1973 (16 U.S.C. 
1531-1543; 87 Stat. 884; hereinafter the 
Act).

B ackground

The ^Palila, a small bird of the Ha­
waiian Honey creeper Family, is now re­
stricted to a relatively small area on the 
Island of Hawaii, and has been officially 
listed as Endangered since 1967. Hope 
for the survival and recovery of this spe­
cies centers on maintenance of its forest 
habitat on the slopes o f Mauna Kea.

A notice of intent to determine Criti­
cal Habitat for the Palila was published 
by the Service in the F ederal R egister  
of May 16, 1975 (40 FR 21499-21500). 
Subsequently, the Director received sev­
eral comments indicating that Critical 
Habitat for the Palila consisted of the 
Mamane-Naio Forests around Mauna 
Kea. On June 18, 1976, the Service’s Re­
gion 1 in Portland submitted a precise 
delineation of a recommended Critical 
Habitat zone in this area. After evalu­
ating this recommendation and support­
ing data, the Director determined to pro­
ceed with this Proposed Rulemaking.

The area delineated below consists 
primarily of Mamane (Sophora chry- 
sophylla) -Nak> (Myoporum sandvH-
cense) forest, and extends from about
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7,000 to 10,000 feet in elevation. The 
Palila depends on the Mamane and Naio 
trees for food, shelter, and nesting sites; 
it cannot survive without these tree 
species. Moreover, the delineated area 
apparently contains the world’s entire 
known population of Palila, and supports 
most of the large and intermediate-sized 
Mamane and Naio trees on Mauna Kea. 
This area is large enough to allow space 
for the population to expend, and in­
cludes a full range of altitudinal and 
geographical sites needed by the Palila 
for normal life cycle movement. Such 
movement is the response of the species 
to shifting seasonal and annual pattern^ 
of flowering, seed set, and ensuing pod 
development of the Mamane vegetation.

E ffects of  the  R u le m a k in g

The effects of this determination are 
involved primarily with Section 7 of the 
Act, which states:

“The Secretary shaU review other programs 
administered by him and utilize such pro­
grams in furtherance of the purposes of this - 
Act. All other Federal departments and 
agencies shall, in consultation with and with 
the assistance of the Secretary, utilize their 
authorities in furtherance of the purposes of 
this Act by carrying out programs for the 
conservation of endangered species and 
threatened species listed pursuant to sec­
tion 4 of this Act and by taking such action 
necessary to insure that actions authorized, 
funded, or carried out by them do not jeo­
pardize the continued existence of such en­
dangered species and threatened species or 
result in the destruction or modification of 
habitat of such species which is determined 
by the Secretary, after consultation as ap­
propriate with the affected States, to -be 
critical.”

An Interpretation of the term “Critical 
Habitat” was published by the Pish and 
Wildlife Service and the National Marine 
Fisheries Service in the F ederal R egister  
of April 22, 1975 (40 FR 17764-17765). 
Some of the major points of that inter­
pretation are: (1) Critical Habitat could 
be the entire habitat of a species, or any 
portion thereof, if any constituent ele­
ment is necessary to the normal needs or 
survival of that species; (2) Actions by a 
Federal agency affecting Critical Habitat 
of a species would not conform with sec­
tion 7 if such actions might be expected 
to result in a reduction in the numbers or 
distribution of that species of sufficient 
magnitude to place the species in further 
jeopardy, or restrict the potential and 
reasonable recovery of that species; and
(3) There may be many kinds of actions 
which car. be carried out within the Crit­
ical Habitat of a species which would 
not be expected to adversely affect that 
species. ^

This last point has not been well under­
stood by some persons. There has been 
widespread and erroneous belief that a 
Critical Habitat designation is something 
akin to establishment of a widemess area 
or wildlife refuge, and automatically 
closes an area to most human uses. Actu­
ally, a Critical Habitat designation ap­
plies only to Federal agencies, and es­
sentially is an official notification to 
these agencies that their responsibilities 
pursuant to Section 7 of the Act are ap­
plicable In a certain area.

PROPOSED RULES

A Critical Habitat designation must be 
based solely on biological factors. There 
may be questions of whether and how 
much habitat is critical, in accordance 
with the above interpretation, or how to 
best legally delineate this habitat, but 
any resultant designation must corre­
spond with the best available biological 
data. It  would not be in accordance with 
the law to involve other motives; for ex­
ample, to enlarge a Critical Habitat 
delineation so as to cover additional 
habitat under Section 7 provisions, or to 
reduce a delineation so that actions in 
the omitted area would not be subject 
to evaluation.

There may indeed be legitimate ques­
tions of whether, and to what extent, cer­
tain kinds of actions would adversely 
affect listed species. These questions, 
however, are not relevant to the biologi­
cal basis of Critical Habitat delineations. 
Such questions should, and can more 
conveniently, be dealt with after Critical 
Habitat has been designated. In this re­
spect, the Service in cooperation with 
other Federal agencies has drawn up a 
set of guidelines which, in part, establish 
a consultation and assistance process for 
helping to evaluate thé possible effects of 
actions on Critical Habitat.

R eorganization  o f  R eg ulatio ns

It  is also proposed in this rulemaking 
to reorganize the location of the present 
list of Critical Habitat designations. 
Presently, each Critical Habitat final 
rulemaking is assigned a separate sec­
tion number in Subpart F  of Part 17. 
Starting with the Critical Habitat des­
ignation for the snail darter at § 17.61, 
sequential numbers have been assigned 
for the Critical Habitats of the American 
crocodile (§ 17.62), the California condor 
(§ 17.64), the Indiana bat (§ 17.65) and 
the Florida manatee (§17.66). This 
procedural method is inefficient because 
of the rapid consumption of available 
section numbers in Subpart F. It is there­
fore proposed that the present Subpart 
F, “Critical Habitat” be deleted, and a 
new Subpart I, “ Interagency Coopera­
tion,” be added. Within the new Subpart 
I, it is proposed that all Critical Habitat 
designations for fish or wildlife be listed 
under § 17.95. It  is anticipated that 
§§ 17.90 through 17.94 will eventually be 
used to set forth the procedural regula­
tions implementing Section 7 of the En­
dangered Species Act of 1973. The follow­
ing sequence would be utilized in § 17.95: 
§ 17.95(a)—mammals; § 17.95(b)—birds; 
§ 17.95(c)—reptiles; § 17.95(d)—am­
phibians (Reserved) ; § 17.95(e)—fishes; 
§ 17.95(f)—claims (reserved); §17.95
(g )—snails (reserved); § 17.95(h) 
Crustacea (reserved) ; § 17.95(1)—insecta 
(reserved); § 17.95(j)—other (reserved). 
Critical Habitat designations for plants 
would be located at § 17.96.

P u b lic  C o m m e n ts  S olicited

The Director intends that the rules 
finally adopted be as accurate as possible 
in delineating the Critical Habitat of the 
Palila. The Director, therefore, desires 
to obtain the comments and suggestions 
of the public, other concerned govern­

mental agencies, the scientific commu­
nity, or any other interested party on 
these Proposed Rules.

Final promulgation of Critical Habitat 
regulations will take into consideration 
the comments received by the Director. 
Such comments and any additional in­
formation received may lead the Director 
to adopt final regulations that differ from 
this Proposal.

Su b m itta l  of  W r itten  C o m m en ts

Interested persons may participate in 
this Rulemaking by submitting written 
comments, preferably in triplicate, to the 
Director (FWS/LE), U.S. Fish and Wild­
life Service, P.O. Box 19183, Washington, 
D.C. 20036. All relevant comments re­
ceived no later than April 18, 1977, will 
toe considered. The Service will attempt 
to acknowledge receipt of comments, but 
substantive responses to individual com­
ments may not be provided. Comments 
received will be available for public in­
spection during normal business hours at 
the Service’s Office in Suite 600, 1612 K 
Street, NW., Washington, D.C.

Dated: December 12,1976.
G eorge W . M il ia s ,

Acting Director, Fish and 
Wildlife Service.

Accordingly, it is hereby proposed to 
amend 50 CFR Part 17 :

1. By deleting Subpart F of Part 17; 
by adding a new Table of Sections for 
Subpart I and by adding a new Subpart I  
of Part 17 to  read as follows;

Subpart I— Interagency Cooperation
Sec.
17.90— 17.94 [Reserved]
17.95 Critical habitat—fish and wildlife.
17.96 Critical habitat— plants. [Reserved]

Authority: Sec. 7, Endangered Species Act 
of 1973 (16 Ü.S.C. 1531-1548; 87 Stat. 884).

Subpart I— Interagency Cooperation 
§ 17.90 [Reserved]
§ 17.91 [Reserved]
§ 17.92 [Reserved]
§ 17.93 [Reserved]
§ 17.94 [Reserved]
§ 17.95 Critical Habitat— Fish and Wild­

life.
(a) Mammals— (1) Florida Manatee.
(i) The following areas (exclusive of 

those existing man-made structures or 
settlements which are not necessary to 
the normal needs or survival of the 
species) in Florida are critical habitat for 
the Florida manatee ( Trichecfius mana- 
tus) : Crystal River and its headwaters 
known as King’s Bay, Citrus County; the 
Little Manatee River downstream from 
the U.S. Highway 301 bridge, Hills­
borough County; the Manatee River 
downstream from the Lake Manatee 
Dam, Manatee County; the Myakka 
River downstream from Myakka River 
State Park, Sarasota and Charlotte 
Counties; the Peace River downstream 
from the Florida State Highway 760 
bridge, De Soto and Charlotte Counties; 
Charlotte Harbor north of the Charlotte- 
Lee county line. Charlotte County; 
Caloosahatchee River downstream from 
the Florida State Highway 31 bridge,
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Lee County; all U.S. territorial waters 
adjoining the coast and islands of Lee 
County; all TT.S. territorial waters ad­
joining the coast and islands and all con­
nected bays, estuaries, and rivers from 
Gordon’s Pass, near Naples, Collier Coun­
ty, southward to and including White- 
water Bay, Monroe County; all waters 
of Card, Barnes, Blackwater, Little 
Blackwater, Manatee, and Buttonwood 
sounds between Key Largo, Monroe 
County, and the mainland of Dade Coun­
ty; Biscayne Bay, and all adjoining and 
connected lakes, rivers, canals, and 
waterways from the southern tip of Key 
Biscayne northward to and including 
Maule Lake, Dade County; all of Lake 
Worth, from its northernmost point im­
mediately south of the intersection of 
U.S. Highway 1 and Florida State High­
way A1A southward to its southernmost 
point immeditately north of the town of 
Boynton Beach, Palm Beach County ; the 
Loxahatchee River and its headwaters, 
Martin and West Palm Beach Counties; 
that section of the intracoastal waterway 
from the town of Sewalls Point, Martin 
County to Jupiter Inlet, Palm Beach 
County; the entire inland section of 
water known as the Indian River, from 
its northernmost point immediately south 
of the intersection of U.S. Highway 1 
and Florida State Highway 3, Volusia 
County, southward to its southernmost 
point near the town of Sewalls Point, 
Martin County, and the entire inland 
section of water known as the Banana 
River and all waterways between the In­
dian and Banana rivers, Brevard County; 
the St. Johns River, including Lake 
George, and including Blue Springs and 
Silver Glen Springs from their- points of 
origin to their confluences with the St. 
Johns River; that section of the Intra­
coastal Waterway from its confluence 
with the St. Marys River on the Georgia- 
Florida border to the Florida State High­
way A1A bridge south of Coastal City, 
Nassau and Duval Counties.

(ii) Pursuant to section 7 of the act, all 
Federal agencies must take such action 
as is necessary to insure that actions 
authorized, funded, or carried out by 
them do not result in the destruction or 
modification of the critical habitat area.

(2) Indiana Bat. (i) The following 
areas (exclusive of those existing man­
made structures or settlements which 
are not necessary to the normal needs 
or survival of the species) are critical 
habitat for the Indiana bat (Myqtis so- 
dalis) :

(A ) . Illinois. The Blackball Mine, La 
Salle County.

(B) Indiana. Big Wyandotte Cave, 
Crawford County; Ray’s Cabe, Greene 
County.

(C) Kentucky. Bat Cave, Carter Coun­
ty; Coach Cave, Edmonson County.

(D) Missouri. Cave 021, Crawford 
County; Cave 009, Franklin County; 
Cave 017, Franklin County; Pilot Knob 
Mine, Iron County; Bat Cave, Shannon 
County; Cave 029, Washington County 
[numbers assigned by Division of Eco­
logical Services, U.S. Fish and Wildlife 
Service, Region 61.

(E) Tennessee. White Oak Blowhole 
Cave, Blount County.

(F ) West Virginia. Hellrole Cave, Pen­
dleton County.

(ii) Pursuant to section 7 of the act, 
all Federal agencies must take such ac­
tion as is necessary to insure that actions 
authorized, funded, or carried out by 
them do not result in the destruction or 
modification of these critical habitat 
areas.

(b) Birds— (1) California Condor, (i) 
The following areas (exclusive of those 
existing man-made structures or settle­
ments which are not necessary to the 
normal needs or survival of the species) 
in California are critical habitat for the 
California condor (Gymnogyps calif or -  
nianus).

(A ) Sespe-Piru Condor Area: an area 
of land, water, and airspace to an eleva­
tion of not less than 3,000 feet above the 
terrain, in Ventura and Los Angeles 
Counties, with the following components 
(San Bernardino Meridian); Sespe Con­
dor Sanctuary, as delineated by Public 
Land Order 695 (January 1951); T4N 
R20W Sec. 2, 5-1 Qi N !/2 Sec. 11; T4N 
R21W Sec. 1-3, 10-12, NY* Sec. 13, N&  
Sec. 14, N y4 Sec. 15; 75N R18W Sec. 4-9, 
18,, 19, 30, 31, NV2 Sec. 3, Ny2 Sec. 17; 
T5N R21W Sec. 1-4, 9-16, 21-28, 33-36; 
T 6N R18W Sec. 7-11, 14-23, 26-35; T 6N 
R19W Sec. 7-36; T 6N R20W Sec. 8-36; 
T 6N R21W Sec. 13-36; T 6N R22W Sec. 
3-26, 35, 36; T 6N R23W Sec. 1-3, 10-14, 
24, N y2 Sec. 23; T7N R22W Sec. 31; T7NV 
R23W Sec. 34-36.

(B) M atilija Condor Area: an area of 
land, water, and airspace to an elevation 
of not less than 3,000 feet above the ter­
rain, in Ventura and Santa Barbara 
Counties, with the following components 
(San Bernardino Meridian): T5N, R24W 
W y2 Sec. 3, Sec. 4-11,14,15, Ny2 Sec. 16, 
N y4 Sec. 17; T5N R25W E x/2 Sec. 1, NEy4 
Sec. 12; T5*/2N R24W Sec. 31-34; T 6N 
R24W Sy2 Sec. 32, sy2 Sec. 3, Sy2 Sec. 
34.

(C) Sisquoc-San Rafael Condor Area: 
an area of land, water, and airspace to an 
elevation of not less than 3,000 feet above 
the terrain, Santa Barbara County, with 
the following components (San Bernar­
dino Meridian): T 6N R26W Sec. 5, 6; 
T 6N R27W Sec. 1, 2; T7N R26W Sec. 
5-8, 17-20, 29-32; T7N R26W Sec. 1-14, 
23-26, 35, 36; T7N R28W Sec. 1, 2, 11, 
12; T 8N R26W Sec. 19-22, 27-34; T 8N 
R27W Sec. 19-36.

(D) Hi Mountain-Beartrap Condor 
Areas: areas of land, water, and airspace 
to an elevation of not less than 3,000 feet 
above the terrain in San Luis Obispo 
County, with the following components 
(Mt. Diablo Meridian): T30S R16E Sec. 
13, 14, 23-26, SE% Sec. 11, S% Sec. 12; 
T30S R17E Sec. 17-20, 29, 30; T31S R14E 
Sec. 1, 2, 11, 12, E ft Sec. 3, E y2 Sec. 10, 
N y2 Sec. 14, N ft Sec. 13; T31S R15E W y2 
Sec. 6, W ft Sec. 7, N W ft Sec. 18.

(E) Mt. Pinos Condor Area: An area 
of land, water, and airspace in Ventura 
and Kern Counties, with the following 
components (San Bernardino Merid­
ian) : T 8N R21Wft Sec. 5, Sec. 6 N ft 
Sec. 7, N W ft Sec. 8; T 8N R22W Sec. 1,
2, Ey2 Sec. 3, NEy4 Sec. 10, N ft  Sec. 11, 
N y2 See. 12; TON R21W Sec. 31, 32, W ft  
Sec. 33; TON R22 W  Ey2 Sec. 35, Sec. 36.

(F ) Blue Ridge Condor Area: An area 
of land, water, and airspace in Tulare 
County, with the following components 
(Mt. Diablo Meridian): T19S R29E Sec. 
5-9, 15-22,27-30.

(G) Tejon Ranch: an area of land, 
water, and airspace in Kern County, 
with the following components (San 
Bernardino Meridian): R16W T10N, 
R17W T10N, R17W, TUN, R18W, T9N, 
R18W T10N, R19W, HON.

(H ) Kern County rangelands: an area 
of land, water, and airspace in Kern 
County between California State High­
way 65 and the western boundary of Se­
quoia National Forest, with the follow­
ing components (Mt. Diablo Meridian): 
R29E T25S, R29E T26S, R30E T25S, 
R30E T26S.

(I )  Tulare County rangelands >  an 
area of land, water, and airspace in Tu­
lare County between California State 
Highway 65, State Highway 198, and the 
western boundary of Sequoia National 
Forest, with the following components 
(Mt. Diablo Meridian): R28E T18S (all 
sections); R28E T19S (all sections); 
R28E T20S (all sections); R28E T21S 
Sec. 1-18; R29E T20S (all sections); 
R29E T21S Sec. 1-18.

(ii) Pursuant to section 7 of the act, 
all Federal agencies must take such ac­
tion as is necessary to insure that actions 
authorized, funded, or carried out by 
them do not result in the destruction or 
modification of these critical habitat 
areas.

(2) Palila. The following areas (exclu­
sive of those existing man-made struc­
tures or settlements which are not neces­
sary to the survival or recovery of the 
species are Critical Habitat for the Pilila 
(Psittirostra bailleui).

Hawaii. An area of land, water, and 
airspace on the Island of Hawaii, Hawaii 
County, with the following components:
(1) the State of Hawaii Mauna Kea 
Forest Reserve, except (a) that portion 
south of the Saddle Road (State High­
way 20), (b) lands owned by the United 
States in the Pohakuloa Training Area 
north of the Saddle Road (State High­
way 20) established by Executive Order 
1719 (Parcel 6, State of Hawaii Tax Map 
Key 4-4-16, Third Division), (c) that 
portion (Parcel 10, Kaohe IV, State of 
Hawaii Tax Map Key 4-4-16, Third Di­
vision) lying north of the Saddle Road 
(State Highway 20) and south of the 
Power Line Road; (2) that portion of the 
State of Hawaii Kaohe Game Manage­
ment Area (Parcel 4, State of Hawaii 
Tax Map Key 4-4-15, Third Division) to 
the north and east of the Saddle Road 
(State Highway 20); (3) that portion of 
the Upper Waikii Paddock (Parcel 2, 
State of Hawaii Tax Map Key 4-4-15, 
Third Division) northeast of the Sad­
dle Road (State Highway 20); (4) that 
portion of the lands of Humuula between 
Puu Kahinahlna and Kole lying south­
east of the Mauna Kea Forest Reserve 
fence (portions of Parcels 2, 3, and 7, 
State of Hawaii Tax Map 3-8-1, Third 
Division) which are included in the 
State conservation district; (b) Pursu­
ant to section 7 of the Act, all Federal 
agencies must take such action as is 
necessary to insure that actions author-
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ized, funded, or carried out by them do 
not result in the destruction or modifi­
cation of this Critical Habitat area.

(c) Reptiles (1) American Crocodile.
(i) The following area (exclusive of those 
existing man-made structures or settle­
ments which are not necessary to the 
normal needs or survival of the species) 
is critical habitat for the American cro­
codile (.Crocodylus acutus) : All land and 
water within the following boundary ih 
Florida; beginning at the easternmost 
tip of Turkey Point, Dade County, on the 
coast of Biscayhe Bay; thence south­
eastward along a straight line to Christ­
mas Point at the southernmost tip of 
Elliott Key; thence southwestward along 
a line following the shores of the Atlantic 
Ocean side of Old Rhodes Key, Palo Alto

Key, Angleflsh Key, Key Largo, Planta­
tion Key, Windley Key, Upper Matecum- 
be Key, Lower Matecumbe Key, and Long 
Key, to the westernmost tip of Long Key; 
thence northwestward along a straight 
line to the westernmost tip of Middle 
Cape; thence northward along the shore 
of the Gulf of Mexico to the north side of 
the mouth of Little Sable Creek; thence 
eastward along a straight line to the 
northernmost point of Nine-Mile Pond; 
thence northeastward along a straight 
line to the point of beginning.
' (ii) Pursuant to section 7 of the act, all 
Federal agencies must take such action 
as is necessary to insure that actions au­
thorized, funded, or carried out by them 
do not result in the destruction or modi­
fication of this critical habitat area.

(d ) [Reserved]
(e) Fishes— ( 1 ) Snail Darter, (i) The 

following area is critical habitat for the 
snail darter (Percina (.Imostoma) sp.); 
From river mile 0.5 to river mile 17 of the 
Little Tennessee River, Loudon County, 
Tennessee, as shown on a map entitled 
“ Tellico Project,” prepared by Tennessee 
Valley Authority, Bureau of Water Con­
trol Planning, August 1965 (map 65-MS- 
453 K  501). (ii) Pursuant to section 7 of 
the Act, all Federal agencies must take 
such action as is necessary to insure that 
actions authorized, funded, or carried out 
by them do not result in the destruction 
or modification of this critical habitat 
area.

[PR Doc.76-37558 Filed 12-21-76;8:45 am]
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DEPARTMENT o f  a g r ic u l t u r e
Farmers Home Administration 

[Designation Number A411]

IDAHO
Designation of Emergency Areas

The Secretary of Agriculture has de­
termined that farming, ranching, or 
aquaculture operations have been sub­
stantially affected Owyhee County, 
Idaho, as a result of hailstorms July 20, 
1976, and August 1,1976, and heavy rains 
August 15 to September 15, 1976.

Therefore, the Secretary has desig­
nated this area as eligible for emergency 
loans pursuant to the provisions of the 
Consolidated Farm and Rural Develop­
ment Act, as amended by Pub. L. 94-68, 
and the provisions of 7 CFR 1832.3(b) 
including the recommendation of Gov­
ernor Cecil D. Andrus that such desig­
nation be made. —

Applications for emergency loans must 
be received by this Department no later 
than February 7,1977, for physical losses 
and September 8, 1977, for production 
losses, except that qualified borrowers 
who receive initial loans pursuant to this 
designation may be eligible for subse­
quent loans. The urgency of the need for 
loans in the designated area makes it im­
practicable and contrary to the public 
interest to give advance notice of pro­
posed rulemaking and invite public par­
ticipation.

Done at Washington, D.C., this 15th 
day ofJDecember, 1976._

F rank  B. E ll io t t , 
Administrator,

Farmers Home Administration.
[PR Doc.76-37549 Füed 12-21-76;8:45 am]

[Designation Number A416] 
LOUISIANA

Designation of'Emergency Areas
The Secretary of Agriculture has de­

termined that fanning, ranching, or 
aquaculture-operations have been sub­
stantially affected in the following Lou­
isiana Parishes as a result of drought 
from June 1, 1976 through October 31, 
1976, for Franklin Parish; and drought 
from July 4 through September 4, Í976, 
for Morehouse Parish.

Franklin  Morehouse

Therefore, the Secretary has desig­
nated this area as eligible for emergency 
loans pursuant to the provisions of the 
Consolidated Farm and Rural Develop­
ment Act, as amended by Pub. L. 94-68, 
and the provisions of 7 CFR 1832.3(b)

including the recommendation of Gover­
nor Edwin W. Edwards that such desig­
nation be made.

Applications for emergency loans must 
be received by this Department no later 
than February 7,1977, for physical losses 
and September 9, 1977, for production 
losses, except that qualified borrowers 
who receive initial loans pursuant to this 
designation may be eligible for sub­
sequent loans. The urgency of the need 
for loans in the designated area makes 
it impracticable and contrary to the pub­
lic interest to give advance notice of pro­
posed rulemaking and invite public par­
ticipation.

Done at Washington, DC, this 15th 
day of December, 1976.

F rank  B . E l l io t t , 
Administrator,

Farmers Home Administration.
[FR Doc.76-37550 Filed 12-21-76:8:45 am]

[Designation Number A413]

NORTH DAKOTA 
Designation of Emergency Areas

The Secretary of Agriculture has de­
termined that farming, ranching, or 
aquaculture operations have been sub­
stantially affected in Nelson County, 
North Dakota, as ja  result of drought 
during the 1976 crop year beginning May 
1 and ending December 31,1976, and hail 
June 12 and August 9,1976.

Therefore, the Secretary has desig­
nated this area as eligible for emergency 
loans pursuant to the provisions of the 
Consolidated Farm and Rural Develop­
ment Act, as amended by Pub. L. 94-68, 
and the provisions of 7 CFR 1832.3(b) 
Including the recommendation of Gover­
nor Arthur A. Link that such designa­
tion be made._

Applications for emergency loans must 
be received by this Department no later 
than February 7,1977, for physical losses 
and September 8, 1977, for production 
losses, except that qualified borrowers 
who Receive initial loans pursuant to this 
designation may be eligible for subse­
quent loans. The urgency of the need for 
loans in the designated area makes it 
impracticable and contrary to the public 
interest to give advance notice of pro­
posed rulemaking and invite public par­
ticipation.

Done at Washington, D.C., this 15th 
day of December, 1976.

F r ank  B . E ll io t t , 
Administrator,

Farmers Home Administration.
[FR Doc.76-37551 Filed 12-21-76:8:45 am ] *

[Designation Number A417]

TEXAS
Designation of Emergency Areas

The Secretary of Agriculture has de­
termined that farming, ranching, or 
aquaculture operations have been sub­
stantially affected in the following Texas 
Counties as a result of drought Octo­
ber 1, 1975 through August 31, 1976, hail 
August 27 and September 27, 1976, and 
early freeze October 8, 1976, in Cochran 
County ; high winds and severe hail Sep­
tember 27,1976, in Coleman County; and 
high winds and severe hail September 25, 
1976, in Sherman County.

Therefore, the Secretary has desig­
nated this area as eligible for emergency 
loans pursuant to the provisions of the 
Consolidated Farm and Rural Develop­
ment Act, as amended by Pub. L. 94-68, 
and the provisions of 7 CFR 1832.3(b) in­
cluding the recommendation of Governor 
Dolph Briscoe that such designation be 
made.

Applications for emergency loans must 
be received by this Department no later 
than February 7,1977, for physical losses 
and September 9, 1977, for production 
losses, except that qualified borrowers 
who receive initial loans pursuant to this 
designation may be eligible for subse­
quent loans. The urgency of the need for 
loans in the designated area makes it 
impracticable and contrary to the pub­
lic interest to give advance notice of pro­
posed rulemaking and invite public par­
ticipation. — <-

Done at Washington, D.C., this 15th 
day of December, 1976.

F rank  B. E ll io t t , 
Administrator,

Farmers Home Administration.
[FR Doc.76-37553 Filed 12-21-76:8:45 am]

[ Designation Number A414]

WEST VIRGINIA 

Designation of Emergency Areas
The Secretary of Agriculture has de­

termined that farming, ranching, or 
aquaculture operations have been sub­
stantially affected in certain West Vir­
ginia Counties as a result of various ad­
verse weather conditions shown in the 
following chart:
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West Virginia

Cotmty Disaster (s) Incidence dates

Berkeley____ Killing frosts___ Apr. 1 through May 15, 
1976.

Drought........ . Jan. 1, 1976 through 
Nov. 19,1976.

Grant_______ Killing frost...... Apr. 15,1976.
Drought........... Jan. 1, 1976 through 

Nov. 19,1976.
Hampshire... Killing frosts___ Apr. 3, 197e through 

May 5,1976.
Drought.......... Jan. 31, 1976 through 

Nov. 5,1976.
Hardy.......... Freeze and frost. Apr. 12, 1976 through 

May 5,1976.
Drought........ . Jan. 31, 1976 through 

Nov. 19,1976.
Jefferson....... Hot weather___ Feb. 17, 1976 through 

Feb. 29, 1976.
Drought...____ Mar. 1, i976 through 

Nov. 19, 1976.
Mineral_____ Freeze and frost. Apr. 12,1976.

Drought........... Jan. 3, 1976 through 
Nov. 19,1976.

Pendleton___ Killing frosts___ May 5, 1976 through
May 13,1976.

Drought.......... Jan. 1, 1976 through 
Nov. 19,1976.

Morgan..____ Killing frost...... Apr. 12,1976.
Drought..........., Jan. 31, 1976 through 

Nov. 19, 1976.

Therefore, the Secretary has desig­
nated these areas as eligible for emer­
gency loans pursuant to the provisions of 
the Consolidated Farm and Rural De­
velopment Act, as amended by Pub. L. 
94-68, and the provisions of 7 CFR 
1832.3(b) including the recommendation 
of Governor Arch A. Moore, Jr. that such 
designation be made.

Applications for emergency loans must 
be received by this Department no later 
than February 7,1977, for physical losses 
and September 8, 1977, for production 
losses, except that qualified borrowers 
who receive initial loans pursuant to this 
designation may be eligible for sub­
sequent loans. 'The urgency of the need 
for loans in the designated areas makes 
it impracticable and contrary to the pub­
lic interest to give advance notice of pro­
posed rulemaking and invite public par­
ticipation.

Done at Washington, DC, this 15th day 
of December, 1976. .

F r ank  B. E l l io t t , 
Administrator,

Farmers Home Administration.
[PR  Doc.76-37552 Filed l2-21-76;8:45 am]

Soil Conservation Service
RICHLAND CREEK WATERSHED 

PROJECT, TEX.
Availability of Negative Declaration of 

Environmental Impacts
Pursuant to Section 102(2) (C) of the 

National Environmental Policy Act of 
1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 1500); 
the Soil Conservation Service Guidelines 
(7 CFR Part 650); the Soil Conservation 
Service, U.S. Department of Agriculture, 
gives notice that an environmental im­
pact statement is not being prepared for 
the Richland Creek Watershed project, 
Navarro, Ellis, Hill, limestone, and Free­
stone Counties, Texas.

The environmental assessment of this 
Federal action indicates that the project

will not create significant adverse local, 
regional, or national impacts on the en-_ 
vironment and that no significant con-“ 
troversy is associated with the project. 
As a result of these findings, Mr. George 
C. Marks, State Conservationist, Soil 
Conservation Service, USDA, First Na­
tional Bank Building, Temple, Texas 
76501, has determined that the prepara­
tion and review of an environmental 
impact statement is not needed for this 
project.

The project concerns a plan for water­
shed protection and flood prevention. 
The remaining planned works of im­
provement as described in the negative 
declaration include the installation of 
two single purpose floodwater retarding 
structures.

The environmental assessment file is 
available for inspection during regular 
working hours at the following location:
USDA, Soil Conservation Service, W. R. Poage,

Federal Building, 101 South Main Street,
Temple, Texas 76501.

Requests for the negative declaration 
should be sent to: ,
P.O. Box 648, Temple, Texas 76501.

No administrative action on imple­
mentation of the proposal will be taken 
until January 5,1977.
(Catalog of Federal Domestic Assistance Pro­
gram No. 10.904, Flood Control Act— Public 
Daw 78-534, 58 Stat. 905.)

Dated: December 10, 1976.
Jo seph  W. H aas, 

Assistant Administrator for 
Water Resources, Soil Con­
servation Service.

[FR Doc.76-37510 Filed 12-21-76; 8:45 am]

ARMS CONTROL AND 
DISARMAMENT AGENCY

PRIVACY ACT OF 1974  
Proposed Additional Routine Uses

This notice describes five proposed ad­
ditional routine uses for some or all of 
the systems of records maintained by the 
U.S. Arms Control and Disarmament 
Agency as published on August 28, 1975 
(40 FR 39665-39669) and amended on 
May 26,1976 (41 FR 21624-21626). These 
additional routine uses relate to dis­
closure of records in connection with ( 1) 
a grievance, complaint, or appeal filed 
by an employee; (2) exercise by the Civil 
Service Commission of its responsibility 
for evaluation and oversight of Federal 
personnel management; (3) audit by 
another Federal agency; [4] admin­
istrative services provided by the Gen­
eral Services Administration; and (5) 
release of information to state and local 
taxing jurisdictions. More detailed de­
scriptions of these routine uses and 
identification of the systems of records to 
which they apply are set forth below.

Pursuant to 5 U.S.C. 552a(c) (ID  the 
proposed additional routine uses of this 
notice are hereby set out for public com­
ment. Interested persons are invited to 
submit written data, views, or arguments 
with respect to such routine uses, in

duplicate, to the General Counsel, United 
¿States Arms Control and Disarmament 
Agency, 320 21st St., N.W., Washington. 
D.C. 20451, on or before January 21,1977.

Dated: December 1, 1976.
J o h n  L e h m a n , 
Acting Director.

1. In the descriptions of each of the 
systems of records designated ACDA-l 
(Official Personnel Records—ACDA), 
ACDA-3 (Security Records—ACDA), 
ACDA-5 (Top Secret Document Control 
File—ACDA), ACDA-6  (Document Clas­
sifier Data Index—ACDA), ACDA-8 
(External Contracts (Other Than Small 
Purchases)—ACDA), ACDA-13 (Travel 
Authorization File—ACDA), and ACDA- 
14 (Confidential Statement of Employ­
ment and Financial Interests Records— 
ACDA), add the following paragraph at 
the end of the section on routine uses as 
previously amended:

A  record from this system of records 
may be disclosed to an authorized ap­
peal grievance examiner, formal com­
plaints examiner, equal employment op­
portunity investigator, arbitrator or 
other duly authorized official engaged in 
investigation or settlement of a griev­
ance, complaint, or appeal filed by an 
employee.

2. In  the descriptions of each of the 
systems of records designated ACDA-l 
(Official Personnel Records—ACDA), 
ACDA-2 (Pending Personnel Files— 
ACDA), ACDA-3 (Security Records— 
ACDA), ACDA-8 (External Contracts 
(Other Than Small Purchases) —ACDA), 
ACDA-13 (Travel Authorization File— 
ACDA), and ACDA-14 (Confidential 
Statement of Employment and Financial 
Interests Records—ACDA), add the fol­
lowing paragraph at the end of the sec­
tion on routine uses as previously 
amended:

A record from this system of records 
may be disclosed to the United States 
Civil Service Commission in accordance 
with that agency’s responsibility for 
evaluation and oversight of Federal per­
sonnel management.

3. In the descriptions of each of the 
systems of records designated ACDA-l 
through ACDA-14. inclusive, add the fol­
lowing paragraph at the end of the sec­
tion on routine uses as previously 
amended:

A record from this system of records 
may be disclosed to officers and employ­
ees of a Federal agency for purposes of 
audit.

4. In the descriptions of each of the 
systems of records designated ACDA-l 
through ACDA-14 inclusive, add the fol­
lowing paragraph at the end of the sec­
tion on routine uses as previously 
amended:

A record from this system of records 
may be disclosed to officers and employ­
ees of the General Services Administra­
tion in connection with administrative 
services provided to this agency under 
agreement with GSA.

5. In the description of the sys­
tems of records designated ACDA-l 
(Official Personnel Records—ACDA),
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and ACDA-13 (Travel Authorization— 
ACDA), add the following paragraph at 
the end of the section on routine uses 
as previously amended:

Routine uses of records maintained in 
this system shall include providing a 
copy of an employee’s Department of the 
Treasury Form W-2, Wage and Tax 
Statement, to the State, city, or other 
local jurisdiction which is authorized to 
tax the employee’s compensation. The 
record will be provided in accordance 
with a withholding agreement between 
the State, city, or other local jurisdiction 
and the Department of the Treasury 
pursuant to 5 U.S.C. 5516, 5517, or 5520, 
or in the absence thereof, in response to a 
written request from an appropriate o f­
ficial of the taxing jurisdiction to the 
Executive Officer, U.S. Arms Control and 
Disarmament Agency, 320 21st St., ff.W., 
Washington, D.C. 20451. The request 
must include a copy of the applicable 
statute or ordinance authorizing the tax­
ation of compensation and should indi­
cate whether the authority of the juris­
diction to tax the employee is based on 
place of residence, place of employment, 
or both. Pursuant to a withholding 
agreement between a city and the De­
partment o f the Treasury (5 U.S.C. 
5520), copies of executed city tax with­
holding certificates shall be furnished 
the city in response to a written request 
from an appropriate city official to the 
Executive Officer of the Agency. In the 
absence of a withholding agreement, the 
social security number will be furnished 
only to a taxing jurisdiction which has 
furnished this agency with evidence of 
its independent authority to compel dis­
closure of the social security number, in 
accordance with Section 7 of the Privacy 
Act, Public Law 93-579.

[PR Doc.76-35798 Piled 12-21-76:8:45 am]

CIVIL AERONAUTICS BOARD
[Docket 30151; Order 76-12-102] 

AMERICAN AIRLINES, INC.
Order of Suspension and Investigation
Adopted by the Civil Aeronautics 

Board at its office in Washington, D.C., 
on the 3rd day of December, 1976.

By tariff revisions filed September 13, 
1976, for effectiveness October 13, 1976, 
American Airlines, Inc. (American) pro­
poses new “assembly” group inclusive 
tour (G IT ) fares from numerous U.S. 
points to Mexico City and Acapulco. A 
complaint requesting suspension pend­
ing investigation has been submitted by 
Eastern Air Lines, Inc. (Eastern).

The fares include a 3/30-day mini- 
mum/maximum stay requirement, a 
minimum ground-arrangement pur­
chase of $45 ($15 per night), 15-day ad­
vance reservations, and would be avail­
able all year except during the periods 
December 17-January 9 (southbound) 
and December 25-January 9 (north­
bound) . While the fares are limited to 
groups of at least 40 passengers, "each 
passenger may travel individually ffom 
his origin city to the “ assembly point”

of Chicago or Dallas, whereafter all 
travel would be with the group.

In its justification submitted in sup­
port of the proposed fares, American al­
leges that while group fares to Mexico 
from nongateway cities have been avail­
able since February 1976, they have 
been utilized infrequently since travel 
agents have been unable to assemble 
groups of at least 40 passengers from 
“feeder” cities; and that by allowing 
individual travel from nongateway cities 
to the assembly points of Chicago or 
Dallas, significant new traffic will be 
generated even though the proposed as­
sembly group fares are somewhat higher 
than the existing, regular G IT  fares 
which require group travel for the en­
tire itinerary. American has submitted 
a profit impact analysis which shows a 
net annual profit of $420,000 on these 
fares based on a 40/60 percent genera­
tion/diversion ratio. Finally, the carrier 
states that in order to control the prolif­
eration of group fares, it intends to re­
place its current G IT fares, except where 
competition otherwise requires that they 
be retained, with the new assembly group 
fares.

In its complaint, Eastern alleges that 
the proposed “group assembly” fares are 
in reality individual inclusive tour (IIT ) 
fares, since the group requirement ap­
plies only to the Chicago and Dallas gate­
ways; that an assembly fare of this 
nature would be difficult if not impossible 
to control since each group would have 
passengers .originating at many different 
points, and there is no assurance that 
the group requirement has been f  ulfilled 
at either Chicago or Dallas; /that the 
proposed fares represent reductions of 
5 to 10 percent from existing I IT  fares as 
well as a liberalization of the ticket 
validity from 5/21 days to 3/31 days; and 
that American’s generation estimate of 
40 percent, based on in-flight surveys of 
group passengers, is faulty due to the 
unreliable nature of the survey as well 
as the use of a discount factor of 21.25 
percent, which represents the discount 
from normal economy and excursion 
fares rather than the discount from the 
next higher fare, the IIT.

American, In an answer to Eastern’s 
complaint, alleges that the proposed 
fares are, in fact, group not individual 
fares, and that similar fares have been 
in effect in the mainland-Hawaii market 
since 1968; that the new fares will not 
be impossible to control since the car­
rier will receive, at least 15 days before 
departure, advance payment for all 40 
passengers as well as certain control in­
formation; V that American’s genera- 
tion/diversion estimate is valid inasmuch 
as the question used in the survey has 
remained virtually unchanged for 10 
years, and was recently found to give 
valid results in the initial decision in

1 Briefly, the agent must submit the group 
control number assigned by the carrier, the 
name and ticket number of each passenger 
as well as his origin city, the fare applicable 
to each ticket and full payment, and the 
name of the agency Issuing each ticket.

Docket 27671, “No Frills"  Fares Investi­
gation; and that a generation factor of 
40 percent is entirely reasonable since 
individual and group travel appeal to dif­
ferent segments of. the public and the 
sale of group travel is enhanced by the 
promotional efforts of travel agents.

Upon consideration of the tariff filing, 
the complaint and answer thereto, and 
all other relevant matters, the Board has 
concluded that the proposed fares may 
be unjust, unreasonable, unjustly dis­
criminatory, unduly preferential, unduly 
prejudicial, or otherwise unlawful, and 
should be investigated. The Board fur­
ther concludes that the fares should be 
suspended pending investigation.

The Board does not doubt that there 
may be some difficulty in developing 
regular G IT  travel to Mexico from rela­
tively small, nongateway points, despite 
American’s own citation of the develop­
mental benefits for group sales by travel 
agents’ promotional activities. On tlm 
other hand, we note that among the ?n< 
so-called “feeder” cities which are a- • 
legedly Incapable of generating mu:’ - 
group travel are the large metropolis 
areas of Baltimore, Boston, Cincinnati 
Cleveland, Detroit, Indianapolis, N 
York, Philadelphia, Pittsburgh, St. L o u *  
and Washington, D.C. Further, as Eac 
em  notes in its complaint, there are r . 
ready available in the U.S.-Mexico n r 
ket I IT  fares from numerous U.S. poirk 
Except for the group travel requireme 
the conditions on the I IT  fare are qul 
similar to those on the G IT fare, an 
we see no reason why the existing II 
fares should not adequately accoir ■ 
modate individual travel requiremer f 
from those cities to Mexico.* Inde'5 ’ 
American has not even addressed th*- 
question, and in light of the fact t lr  
the proposed group assembly faro-, 
represent significant reductions from the 
existing I IT  fares, and appear to incur 
equal or greater ticketing and reserva­
tions costs, American has failed to 
demonstrate that the proposed fares a 
economically justified.

American’s generation/diversion esti­
mate, which is based on a recent system - 
wide in-flight survey of domestic as well 
as international passengers traveling, on 
a wide variety of group fares is particu­
larly unimpressive.4 American has failed 
to make a prima facie showing of a posi­
tive profit impact, and it appears likely

* Of the 30 U.S. points where American has 
proposed introduction of assembly group 
fares, IIT  fares are currently unavailable only 
at Buffalo.

*Thls conclusion is supported by recent 
U.S.-Mexico traffic distribution data sub­
mitted to the Board, which showed 38.7 and 
17.3 percent, respectively, of American’s pas­
sengers traveling under the individual excur­
sion and IIT  fares, versus only 6.1 percent 
under the OIT fare.

* The survey question, " I f  a ‘special dis­
count’ fare were not available for your trip 
today, would you personally still have taken 
this trip by air’’ implies a choice between the 
regular coach fare and the particular group 
fare, and Ignores the existence of other dis­
count fares such as the UA.-Mexico excursion 
and IIT  fares.
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that the proposed fares would seriously 
dilute revenue from traffic already mov­
ing on existing, higher fares without of­
fering a serious potential for generating 
new traffic.® In addition, it is not unlikely 
that efficient administration and control 
of the Chicago and Dallas assembly 
groups consisting of passengers from 
several different origin cities would 
involve additional costs to the carrier.

The Board has long encouraged the 
carriers to reduce reliance on group 
travel as opposed to! individually ticketed 
service. By Order 75-3-97, March 26, 
1975, the Board approved portions of a 
U.S.-Mexico fare agreement among the 
members of the International Air Trans­
port Association (IATA ) which, in line 
with the Board’s policies, essentially re­
placed then-existing G IT  fares with IIT. 
fares at levels approximately 10 percent 
higher. However, due to the Board’s dis­
approval in concurrent Order 75-3-96 of 
general increases in other U.S.-Mexico 
fares, the agreement never became effec­
tive and U.S.-Mexico fares have been in 
an open-rate situation since that time. 
Thus, although IIT  fares were introduced 
in most U.S.-Mexico markets, G IT  fares 
remained in effect, and in many markets 
the contemplated increases in inclusive 
tour fare levels did not materialize. The 
“ assembly group’’ inclusive torn: fares 
now proposed by American represent, in 
effect, a reduction in the I IT  fare levels 
approved by the Board over 18 months 
ago. American has submitted no data to 
show that the existing I IT  fares have 
been incapable of accommodating the 
demand for inclusive tour travel in the 
relevant markets. Thus, there is no show­
ing that the proposed assembly-group 
fares would generate enough new traffic 
to offset the diversion from the higher­
rated I IT  fare.6

* The assembly group fares would not only 
divert passengers from the IIT  fares; due to 
the liberalization of the ticket validity, a 
serious possibility also exists for diverson of 
excursion fare traffic. Most of the proposed 
fares would produce per-mile yields well 
below American’s experienced cost of 7.50 
cents per revenue passenger mile (BPM ) In 
UB.-Mexico passenger service during the year 
ended March 31, 1976, and range as low as 
4.3 cents/RPM in the case of Chicago- 
Mexico.

“The fact that "assembly” fares exist in 
the U.S. mainland-Hawall market does not 
support American’s proposal. Historically, 
malnland-Hawaii assembly group inclusive 
tour fares were introduced when virtually all 
service from interior U.S. points to Hawaii 
required a west coast connection, consistent 
with operational patterns and aircraft capa­
bilities of the time. Even at the present time, 
there is an overwhelming concentration of 
malnland-Hawaii service at the west coast 
gateways. However, these particular circum­
stances do not obtain in the U.S.-Mexico 
markets where direct services are widely 
available and do not depend upon connec­
tions at Chicago or Dallas. Further, as set 
forth in the Board’s recent Opinion and 
Order in the Hawaii Fares Investigation 
(Order 76-10-37, October 8, J976), carriers 
have been granted relatively wide latitude 
in offering discount fares; however, the Board 
indicated that normal fares would be estab­
lished as if discount fares were not part of

Accordingly, pursuant to the Federal 
Aviation Act of 1958, as amended, and 
particularly sections 204(a), 403, 801 and 
1002 ( j) thereof,

I t  is ordered That: 1. An investigation 
be instituted to determine whether the 
fares and provisions set forth in the 
Appendix hereof, and rules, regulations 
or practices affecting such fares ahd pro­
visions, are or will be unjust, unreason­
able, unjustly discriminatory, unduly 
preferential, unduly prejudicial, or other­
wise unlawful, and, if found to be unlaw­
ful, to take appropriate action to prevent 
the use of such fares and provisions or 
rules, regulations, or practices;

2. Pending hearing and decision by the 
Board, thè fares and provisions specified 
in the Appendix hereof are suspended 
and their use deferred from December 17, 
1976, to and including December 17,1977, 
unless otherwise ordered by the Board, 
and that no changes be made therein 
during the period of suspension except by 
order or special permission of the Board;

3. This order shall be submitted to the 
President7 and. shall become effective on 
December 17, 1976;

4. The investigation ordered herein be 
assigned for hearing before an adminis­
trative law judge of the Board at a time 
and place hereafter to be designated;

5. Except to the extent granted herein, 
the complaint of Eastern Air Lines, Inc., 
in Docket 29803 be and hereby is dis­
missed; and

6. American Airlines, Inc., Eastern Air 
Lines, Inc., and Braniff Airways, Inc., be 
and hereby are exempted from section 
403 of the Federal Aviation Act of 1958 
and from Part 221 of the Board’s Eco­
nomic Regulations to the extent neces­
sary to permit them to transport pas­
sengers holding confirmed reservations 
as of the effective date of this order, at 
the fares specified in ordering paragraph 
1 above, at no additional collection; • and

7. Copies of this order be filed in the 
aforesaid tariffs and be served upon 
American Airlines, Inc., Braniff Airways, 
Inc., and Eastern Air Lines, Inc.

This order will be published in the 
F ederal R egister .

By the Civil Aeronautics Board.
Jam es  R. D erstxne, 

Acting Secretary.

the fare structure in order to protect the 
normal fare passenger from the dilutionary 
impact of discount fares. There is no cor­
responding discount fare adjustment in in­
ternational markets where the Board has no 
power to prescribe fares. In any event, re­
gardless of the existence of assembly group 
fares in the Hawaii market, American has 
failed to make a showing that such fares 
would be economic in the U.S.-Mexico market.

7 This order was submitted to the President 
on December 6, 1976.

»The Board is concerned about possible 
hardships and disruptions to the travel plans 
of passengers who have already purchased 
tickets under these fares, particularly at this 
season. In  these circumstances, it is found 
that the enforcement of section 403 of the 
Act, and Part 221 of the Economic Regula­
tions, would be an undue burden upon the 
carriers in this instance by reason of the 
limited extent of and unusual circumstances 
affecting operations and is not in the public 
Interest.

NO. 2 4 7 — WEDNESDAY,
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PASSENGER FARES TARIFF NO. P -N S -3 , C.A.B. NO.
54 ISSUED BY AIR TARIFFS CORPORATION, AGENT

Rule 102 on 2nd,Revised Pages 34-A and 
34-B;

Table 22 on 2nd Revised Pages 102-A and 
102—B . ...
INTERNATIONAL PASSENGER FARES TARIFF C.A.B.

NO. 415 ISSUED BY EASTERN AIR LINES, INC.

Rule 130 on Original Pages 40-K and 40-L;
The Fare Class “YWAGV40” and Applica­

tion thereof on 20th Revised Page 51;
The Fare Class '“YXAGV40” and Applica­

tion thereof on 18th Revised Page 53;
All “YWAGV40” and “YXAGV40” Round- 

Trip Fares and provisions and reference 
marks applicable thereto on the following 
pages i ''

21st Revised Pages 55 and 66, 19th Revised 
Pages 57 and 58, 3rd Revised Page 58-A, 25th 
Revised Pages 93 and 94, 23rd Revised Pages 
95 and 96, 3rd Revised Page 96-A, 19th Re­
vised Page 135, 18th Revised Page 138.

The suspension herein does not stay the 
cancellation of:

(a ) Original and 1st Revised Pages 34-A, 
34-B, 102-A' and 102-B to Passenger Fares 
Tariff No. P-NS-3, C.A.B. No. 54 issued by Air 
Tariffs Corporation, Agent and

(b ) 19th Revised Page 51, 17th Revised 
Page 53, 20th Revised Paiges 55 and 56, 18th 
Revised Pages 57 and 58, 2nd Revised Page 
58-A, 24th Revised Pages 93 and 94, 22nd Re­
vised Pages 95 and 96, 2nd Revised Page 96-A 
and 18th Revised Page 135 to International 
Passenger Fares Tariff C.A.B. No. 415 issued 
by Eastern Air Lines, Inc.

[FR Doc.76-37598 Filed 12-20-76;8:45 am]

[Docket 28738]

EUGENE HORBACH AND GAC CORP./ 
MODERN AIR TRANSPORT PURCHASE 
AGREEMENT

Notice of Oral Argument
Notice is hereby given, pursuant to 

the provisions of the Federal Aviation 
Act of 1958, as amended, that oral argu­
ment in this proceeding is assigned to 
be held before the Board pn January 5, 
1977, at 10 a.m. (local time), in Room 
1Ò27, Universal Building, 1825 Connecti­
cut Avenue, NW., Washington, D.C.

Dated at Washington, D.C., Decem­
ber 15,1976.

Ross I. N e w m a n n , 
Chief Administrative Law Judge.

[FR  Doc.76^37596 Filed 12-21-76;8:45 am]

[Docket 24847]

TRANSAVIA HOLLAND N. V.
Postponement of Prehearing Conference 

and Hearing
Upon consideration of the request of 

Transavia Holland, N.V., by letter dated 
December 10, 1976, which includes a 
statement that Bureau Counsel has no 
objection, the prehearing conference and 
hearing in this proceeding, heretofore 
set for January 13, 1977 (41 FR 50849, 
dated November 18,1976), are postponed 
until further notice.

Dated at Washington, D.C., Decem­
ber 15, 1976.

R alph  L . W iser , 
Administrative Law Judge.

. [FR Doc.76-37597 Filed 12-21-76;8:45 am]
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DEPARTMENT OF COMMERCE 
Maritime Administration 

[Docket No. S-529J 

PRUDENTIAL LINES, INC.
Application

Notice is hereby given that Prudential 
lines, Inc. has applied to amend its pres­
ent Operating-Differential Subsidy 
Agreement, Contract No. FMB-49 to 
modify its Line A (Trade Route No. 2) 
Freight Service to include the carriage 
of outbound cargo from U.S. Atlantic 
ports (Maine to but not including Key 
West, Florida) to Puerto Cabello and La 
Guaira, Venezuela, on a privilege basis en 
route to other ports of call on the West 
Coast of South America.

Any person, firm, or corporation hav­
ing any interest in such application and 
desiring a hearing on issues pertinent to 
section 605(c) of the Merchant Marine 
Act of 1936, as amended (46 U.S.C. 1175), 
should, by the close of business on De­
cember 30, 1976 notify the Secretary, 
Maritime Subsidy Board in writing, in 
triplicate, and file petition for leave to 
intervene in accordance with the Rules 
of Practice and Procedure of the Mari­
time Subsidy Board.

In the event a section 605(c) hearing 
is ordered to be held, the purpose there­
of will be to receive evidence relevant 
to. ( 1 ) whether "the application is one 
with respect to a vessel to be operated 
in an essential service served by citizens 
of the United States, which would be in 
addition to the existing service, or serv­
ices, and if so, whether the service al­
ready provided by vessels of United States 
registry and such essential service is 
inadequate, and (2) whether in the 
accomplishment of the purposes and pol­
icy of the Act additional vessels should 
be operated thereon.

I f  no request for hearing and petitions 
for leave to intervene is received within 
the specified time, or if the Maritime Sub­
sidy Board determines that petitions for 
leave to intervene filed within the spe­
cified time do not demonstrate sufficient 
interest to warrant a hearing , the Mari­
time Subsidy Board will take such ac­
tion as may be deemed appropriate.
(Catalog of Federal Domestic Assistant Pro­
gram No. 11.504 Operating-Differential Sub­
sidies (O D S ).)

By Order of the Maritime Subsidy 
Board.

Date: December 16,1976.
James S. D a w so n , Jr., 

Secretary.
[FR Doc.76-37556 Filed 12-21-76;8:45 am]

National Oceanic and Atmospheric 
Administration

NANTUCKET CANDLE SHOP, INC.
Notice of Receipt of Application for 

Certificate of Exemption
Notice is hereby given that the follow­

ing applicant has applied in due form for 
a Certificate of Exemption under Pub. L.

94-359, and the regulations issued there­
under (50 CFR Part 222, Subpart B ), to 
engage in certain commercial activities 
with respect to pre-Act endangered 
species parts or products.

Applicant: Nantucket Candle Shop, Inc., 
Old South Road, Nantucket, Massachusetts 
02554.

Period of Exemption: The applicant re­
quests that the period of time to be covered 
by the Certificate of Exemption begin on the 
date of the original issuance of the Certifi­
cate of Exemption and be effective for a 3- 
year period.

Commercial activities exempted: The pro­
hibitions, as set forth in section 9(a) (1) (F ) 
of the Act, to sell or offer for sale in inter­
state or foreign commerce any such species 
part.

Parts or products exempted: Approximately 
66,000 candles to be made from approximately 
8,500 pounds of spermaceti wax.

Written comments on this application 
may be submitted to the Director,-Na­
tional Marine Fisheries Service, Depart­
ment of Commerce, Washington, D.C. 
20235 on or before January 21,1976.

Dated: December 15, 1976.
R obert J. A yer s , 

Acting Assistant Director for 
Fisheries Management, Na­
tional Marine Fisheries Serv­
ice.

[FR Doc.76-37513 Filed 12-21-76;8:45 am]

COMMITTEE FOR IMPLEMENTATION 
OF TEXTILE AGREEMENTS

CERTAIN TEXTILE PRODUCTS FROM 
INDIA

Reduction of Import Level
D ecember  16, 1976.

On September 30, 1976, there was pub­
lished in the F ederal R egister (41 F R  
43235) a letter dated September 29, 1976 
from the Chairman, Committee for the 
Implementation of Textile Agreements, 
to the Commissioner of Customs, imple­
menting those provisions of the Bilateral 
Cotton Textile Agreement of August 6, 
1974, as amended, between the Govern­
ments of the United States and India, 
which establish specific export limita­
tions on certain categories for the agree­
ment year which began on October 1, 
1976. As set forth in that letter, the levels 
of restraint are subject to adjustment.

Paragraph 7(b) of the bilateral agree­
ment provides that carryforward up to 5 
percent may be applied to current-year 
levels of categories subject to specific 
ceiling and charged against the appli­
cable level of the category in the succeed-, 
ing agreement year. Such an increase," 
amounting to 500,000 square yards equiv­
alent, was applied to cotton textile prod­
ucts in Categories 28-38 and 64, as a 
group, during the agreement year which 
began on October 1, 1975 (see 41 FR 
18705). The purpose of this notice is to 
advise that 500,000 square yards equiva­
lent are being deducted from the level of 
restraint of 10,700,000 square yards 
equivalent established for Categories 
28-38 and 64, as a group, for the agree-
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ment year which began on October 1,
1976.

Accordingly, there is published below 
a letter of December 16, 1976 from the 
Chairman of the Committee for the Im­
plementation of Textile Agreements, di­
recting that entry into the United States 
for consumption in Categories 28-38 and 
64, as a group, be limited to 10,200,000 
square yards equivalent during the 
twelve-month preiod which began on 
October 1, 1976 and extends through 
Septembér 30,1977.

Effective date: December 20, 1976.
R obert E. Shepherd , 

Acting Chairman, Committee 
for the Implementation of 
Textile Agreements, and Act­
ing Deputy Assistant Secre­
tary for Resources and Trade 
Assistance.

United States Department op Com­
merce, T he Assistant Secretary por 
Domestic and I nternational Busi­
ness,

Washington, D.C., December 16,1976.
Committee for the I mplementation of 

Textile Agreements

Commissioner op Customs,
Department of the Treasury,
Washington, D.C.

Dear Mr. Commissioner: This directive 
amends, but does not cancel, the directive 
issued to you on September 29, 1976 which 
directed you to prohibit entry during the 
twelve-month period beginning on October 1, 
1976 and extending through September SO,
1977, of cotton textiles and cotton textile 
products in certain specified categories, pro­
duced or manufactured in India, in excess of 
designated levels of restraint. The Chairman 
further advised you that the levels of re­
straint are subject to adjustment.1

Under the terms of the Arrangement Re­
garding International Trade in Textiles' done 
at Geneva on December 20, 1973, pursuant to 
paragraph 7 (b ) of the Bilateral Cotton Tex­
tile Agreement of August 6, 1974, as amended, 
between the Governments of the United 
States and India, and in accordance with the 
provisions of Executive Order 119651 of 
March 3, 1972, you are directed to reduce, 
effective on December 20, 1976, the group 
level of restraint established for Categories 
28-38 and 64 in the directive of September 29, 
1976, to 10,200,000 square yards equivalent.*

The actions taken with respect to the 
Government of India and with respect to 
Imports of cotton textile products from In­
dia have been determined by the Committee 
for the Implementation of Textile Agree­
ments to involve foreign affairs functions 
of the United States. Therefore, the direc-

1The term “adjustment” refers to those 
provisions of the Bilateral Cotton Textile 
Agreement of August 6, 1974, as amended, be­
tween the Governments of the United States 
and India, which provide, in part, that: ( l )  
within the aggregate and applicable group 
limits, specific levels of restraint may be ex­
ceeded by designated percentages; (2) ex­
ports may be increased for carryover and 
carryforward up to 10 percent of the current- 
year’s applicable limit; and (3) administra­
tive arrangements or adjustments may be 
made to resolve minor problems arising in 
the implementation at the agreement.

•The level of restraint has not been ad­
justed to reflect any entries made after Sep­
tember 30, 1976.

FEDERAL REGISTER, V O L  4 1 , NO. 247— WEDNESDAY, DECEMBER 2 2 , 1976



55738 NOTICES

tions to the Commissioner of Customs, being 
necessary to the implementation of such 
actions, fall within the foreign affairs excep­
tion to the rule-making provisions of 5 U.S.C. 
553. This letter will be published in the 
Federal Register.

Sincerely,
Robert E. Shepherd,

Acting Chairman, Committee for the 
Implementation of Textile Agree­
ments, and Acting Deputy Assist­
ant Secretary for Resources and 
Trade Assistance.

[FR Doc.76-37564 Filed 12-21-76;8:45 am]

COMMISSION ON POSTAL SERVICE
PUBLIC SERVICE COSTS OF POSTAL 

SERVICE
Hearings To Be Conducted in Washington, 

D.C., and in Cities Throughout the 
United States
Under section 7(c) (1) of the Postal 

Reorganization Act Amendments of 
1976, Pub. L. 94-421, 90 Stat. 1309, the 
Commission on Postal Service gives no­
tice of its intention to hold hearings in 
Washington, D.C., and several cities 
throughout thé United States. Members 
of the public are invited to appear before 
the Commission to address the five issues 
of postal policy enumerated in the F e d ­
e r a l  R e g is t e r  notice of November 22, 
1976 (41 FR 51435-51436). Generally, 
these issues concern the definition and- 
quantification of the public service costs 
of postal service to the American public, 
postal rates and classifications, and the 
impact of new and developing electronic 
communication systems upon the Postal 
Service.

Persons wishing to testify should no­
tify the Commission as soon as possible 
at the following address:
Commission on Postal Service, 1750 K Street, 

N.W.— Suite 801, Washington, D.C. 20006.

Individuals testifying for themselves 
are to bring three copies of their testi­
mony with them to the hearing. Organi­
zations and businesses will be required to 
file 15 advance copies of their testimony 
at least 10 days before the hearing. Those 
copies should be mailed to the above 
address.

Following is the schedule for the 
hearings :
January 18, 1977: .. Atlanta, Ga.; Portland, 

Maine: and New York, N.Y.
January 19, 1977: Charleston, S.C.; .Boston, 

Mass.; and New York, N.Y.
January 20, 1977: Chicago, 111.; and Cleveland, 

Ohio.
January 21, 1977: Philadelphia, Pa.
January 24-28, 1977: Washington, D.C. 
January 31, 1977: Charleston, W. Va. 
February 1, 1977: Nashville, Tenn.; and Los 

Angeles, Calif.
February 2, 1977: Little Rock, Ark.; San 

Francisco, Calif.; and Oklahoma City, Okla. 
February 3, 1977: Seattle, Wash.; Albuquer­

que, N. Mex.; and Dallas, Tex.

Each person notifying the Commission 
of his intent to testify will be informed by 
the Commission of the time and place of 
the hearing at which the person intends 
to testify.

The Commission was established by 
Congress this fall to study postal prob-

lems and report to Congress and the 
President with recommendations by 
March 15, 1977. The Commission has 
nine members, seven voting members ap­
pointed by the President and Congres­
sional officials and two ex-officio.

The seven appointed members are: 
Gaylord Freeman, Chicago banker, the 
chairman; James H. Rademacher, presi­
dent of the National Association of Letter 
Carriers; Kent Rhodes, Chairman of the 
Board of Reader’s Digest; Hobart Taylor, 
Jr., Washington, D.C. attorney; Paul J. 
Krebs, former New Jersey Congressman; 
Rose Blakely, Washington business­
woman; and David Johnson, general ex­
ecutive vice-president of the American 
Postal Workers Union. Ex-officio mem­
bers are Postmaster General Benjamin 
Bailar and Clyde S. DuPont, Chairman of 
the Postal Rate Commission.

By the Commission.
Dated: December 17,1976.

D avid  M in t o n , 
Executive Director.

[FR Doc.76-37611 Filed 12-21-76;8:45 am]

DEPARTMENT OF THE ARMY
COMMAND AND GENERAL STAFF 
COLLEGE ADVISORY COMMITTEE

Open Meeting
In accordance with section 10(a) (2) of 

the Federal Advisory Committee Act 
(Pub. L. 92-463) announcement is made 
of the following committee meeting:
Name: Command and General Staff College 

(CGSC) Advisory Committee.
Date: 12-14 January 1977.
Place: Command Conference Room, Bell Hall, 

Fort Leavenworth, Kansas 66027.
Time: 2000-2200, 12 January 1977; 0900-1630, 

13 January 1977; 0900-1130, 14 January 
1977.

Proposed Agenda

2000-2200, 12 January 1977: Review of 
CGSC Educational Program, especially the 
Master of Military Art and Science (MMAS) 
Degree Program.

0900-1630, 13 January 1977: Continuation 
of review.

0900-1000, 14 January 1977: Continuation 
of review.

1000-1130, 14 January 1977: Executive
Session.

The purpose of the meeting is for the 
Advisory Committee to examine the en­
tire range of college operations and, 
where appropriate, to provide advice and 
recommendations to the College Com­
mandant and faculty.

The meeting will be open to the public 
• to the extent that space limitations of the 
meeting space permit. Because of these 
limitations, interested parties are re­
quested to reserve space by contacting 
the Committee’s Executive Secretary.

Dated: December 2, 1976.
By authority of the Secretary of the

LTC, U.S. Army, Acting Direc­
tor, Administrative Manage­
ment Director, TAGCEN.

[FR Doc.76-36140 Filed 12-21-76;8:45 am]

FEDERAL COMMUNICATIONS 
COMMISSION

[Docket No. 21026, File No. 4607-CM-P-72; 
Docket No. 21027, File No. 6966-CM-P-72]

EASTERN MICROWAVE, INC. AND WHP, 
INC.

Notice of Applications; Correction^
In Re Applications of Eastern Micro- 

wave, Inc., Docket No. 21026, File No. 
4607-CM-P-72; and WHP, Inc., Docket 
No. 21027, File No. 6966-CM-P-72; for 
construction permits in the multipoint 
distribution service for a new station at 
Harrisburg, Pennsylvania.

Released: December 3, 1976. In FR 
Doc. 76-36065 (41 FR 53696, Dec. 8, 1976) 
the Docket Number for “WHP, INC., 
21026” is corrected to read “WHP, INC., 
21027” .

F ed er al  C o m m u n ic a t io n s  C o m ­
m i s s i o n ,

V in c e n t  J. M u l l i n s ,
Secretary.

[FRDoc.76-37577 Filed 12-21-76;8:45 am]

[Docket No. 20996, etc.]

FLORIDA GOSPEL NETWORK, ET AL.
Memorandum Opinion and Order Desig­

nating Applications for Consolidated
Hearing on Stated Issues
Adopted: December 2,1976; Released: 

December 10,1976.
In re Applications of Robert A. Jones, 

Raymond A. Kassis & Paul J. Lewis, db/a 
Florida Gospel Network, Jensen Beach, 
Florida, Docket No. 20996, File No. BPH- 
9077, Req: 107.1 MHz, Ch. No. 296; 3kw 
(H&V); 300 feet (H&V);

Jensen Beach Broadcasting Company, 
Inc., Jensen Beach, Florida, Docket No. 
20997, File No. BPH-9258, Req: 107.1 
MHz, Ch. No. 296; 3kw (H&V); 268 feet 
(H&V);

Robert L. Lord & Marshall W. Row­
land, db/a Lord & Rowland Radio, Jen­
sen Beach, Florida, Docket No. 20998, 
File No. BPH-9350, Req: 107.1 MHz, Ch. 
No. 296; 3 kw (H&V); 293 feet (H&V); 
and

HLG, Inc., Jensen Beach, Florida, 
Docket No. 20999, File No. BPH-9561, 
Req: 107.1 MHz, Ch. No. 296; 3kw 
(H&V); 300 feet (H&V), For Construc­
tion Permit.

1. The Commission, by the Chief, 
Broadcast Bureau, has before it the 
above-captioned applications of Robert 
A. Jones, Raymond A. Kassis and Paul 
J. Lewis, db/a Florida Gospel Network 
(hereinafter “Gospel” ) ; Jensen Beach 
Broadcasting Company (“Beach” ) ; 
Robert L. Lord and Marshall W. Row­
land, db/a Lord and Rowland Radio 
(“Lord” ) ; and HLG, Inc. (“HLG” ) , all 
seeking a construction permit for a new 
FM broadcast station to serve Jensen 
Beach, Florida. Requesting the same 
channel, these applications are mutually 
exclusive.

2. Although the Commission has sent 
two letters to Gospel indicating defects 
in its random survey of the general pub­
lic, there is still a question as to whether 
Gospel has complied with the Commis­
sion’s Primer on the Ascertainment of
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Community Problems by Broadcast Ap­
plicants, 27 FCC 2d 650 (1971), in this 
respect. As amended in July, Gospel’s ap­
plication gives no indication who con­
ducted the general public survey, stating 
only that telephone calls were placed 
“by the applicant” , which is a Florida 
partnership. Consequently, the Commis­
sion cannot tell whether Gospel’s sur­
vey was conducted in accordance with 
answer 11(b) of the Primer, which speci­
fies who should interview members of 
the»general public. An appropriate issue 
will therefore be specified.

3. According to its application, Beach 
would require $111,592 to construct its 
station and operate it without revenues 
for one year. To meet this requirement, 
Beach proposes to rely upon cash on 
hand or in banks totaling $1,500 and five 
loans aggregating $105,250. The total of 
the funds available to Beach is therefore 
$106,750, an amount'$4,842 less than that 
required. A financial Issue will therefore 
be specified.

4. Lord’s description of the composi­
tion of Jensen Beach contained several 
indications that labor constitutes a sig­
nificant community group. According to 
Lord, Jensen Beach has “some small 
construction companies and one oper­
ating industrial park consisting of a steel 
fabricating plant, warehouses and lum­
ber yard” , £ord also asserts that another 
industrial park is proposed, that many 
residents work at Grumman Aerospace 
Corp. and Ebasco, Inc., “now involved in 
constructing a nuclear power plant . . . ” ; 
that “most union memberships are held 
in West Palm Beach locals” ; and, that 
“Jensen Beach is considered to operate 
on an open shop basis . . In letters 
dated July 10,1975 and May 25,1976, the 
Commission advised Lord, inter alia, of 
the necessity of interviewing labor lead­
ers in connection with the community 
leader survey. In its amendment of Au­
gust 9, 1976, Lord contended that Jen­
sen Beach “does not have union officials” , 
but its supplemental community leader 
survey included one person identified as 
“steel worker AFL-CIO”, and another 
described as "pipe fitter, AFL-CIO” . As 
identified, neither may be considered a 
labor leader, because neither appears to 
be a union official. The net result is that 
-Lord apparently does regard labor as a 
significant group in the community of 
Jensen Beach, but has failed to consult 
any leaders of that group. Lord’s ascer­
tainment is therefore defective in ac­
cordance with question and answer 16 of 
the Primer. The same conclusion is im­
pelled by Lord’s failure to consult leaders 
of students, another significant com­
munity group. Included in the supple­
mental survey are two persons identified 
as students at Florida Institute of Tech­
nology. Neither is a community leader 
by virtue of his student status alone, and 
neither is described as holding any of­
ficial position with a student organiza­
tion.

5. By Commission letter, HLG was 
asked to furnish the dates when all Its 
community ascertainment consultations 
were conducted. HLG replied In its 
amendment of July 19, 1976, by stating

that “ the interviews took place in Sep­
tember of 1975 as well as June of 1976.” 
HLG filed its application in June of 1975, 
three months before it alleges it con­
ducted its original surveys. Because the 
original surveys were reported in the 
application filed in June, they could not 
have been conducted in September, and 
the Commission still does not know when 
HLG held its consultations. As a conse­
quence, compliance with question and 
answer 15 of the Primer cannot be de­
termined, and an appropriate ascertain­
ment issue will be included.

6. Data submitted by the applicants 
indicate that there would be a significant 
difference in the size of the areas and 
populations which would receive service 
from the proposals. Consequently, for 
the purposes of comparison, the areas 
and populations which would receive 
primary service, together with the avail­
ability of other primary aural services 
(1 mV/m or greater in the case of FM) 
in such area« will be considered under 
the standard comparative issue, for the 
purpose of determining whether a com­
parative preference should accrue to any 
of the applicants.

7. Moreover, it appears from the ap­
plication that the boundaries of Jensen 
Beach are in dispute, and that Gospel, 
Beach and HLG would not provide city- 
grade coverage (3.16 mV/m) to the whole 
community. An issue will therefore be 
included to determine the boundaries of 
the proposed community of license, and 
to discern which of the applicants would 
serve that community with a city-grade 
signal.

8. Except as indicated by the issues 
specified below, the applicants are quali­
fied to construct and operate as proposed. 
Because they are mutually exclusive, they 
must be designated for hearing in a con­
solidated proceeding.

9. Accordingly, IT  IS ORDERED, That 
pursuant to Section 309(e) of the Com­
munications Act of 1934, as amended, the 
above-captioned applications ARE 
DESIGNATED FOR HEARING IN  A 
CONSOLIDATED PROCEEDING, at a 
time and place to be specified in a sub­
sequent Order, upon the following is­
sues:

1. To determine the efforts made by 
Gospel, Lord and HLG to ascertain the 
community needs and problems of the 
proposed service area, in the following 
respects:

(a) Whether Gospel’s random survey 
of the general public was conducted in 
compliance with question and answer 
11(b) of the Primer.

(b) Whether Lord’s showing omits 
consultations with leaders of labor and 
students, two significant groups in the 
community.

(c) Whether HLG conducted its sur­
veys in compliance with question and 
answer 15 of the Primer.

2. To determine with respect to Beach:
(a) The source and availability of 

funds in excess of $105,250;
(b) Whether, in light of the evidence 

adduced pursuant to (a) above, the ap­
plicant is financially qualified to con­
struct and operate as proposed.

3. To determine:
(a ) The boundaries of Jensen Beach; 

and
(b) Whether Gospel, Beach and HLG 
would provide city-grade coverage (3.16 
mV/m) to the entire community as re­
quired by Section 73.315(a) of the Com­
mission’s Rules, and, if not, whether cir­
cumstances exist which warrant a waiver 
of said Section.

4. To determine which of the proposals 
would best serve the public interest.

5. To determine, in the light of the evi­
dence adduced-pursuant to the fore­
going issues, which, if any, of the ap­
plications should be granted.

10. IT  IS FURTHER ORDERED, That, 
to avail themselves of the opportunity to 
be heard, the applicants and parties re­
spondent herein, pursuant to Section 
1.221(c) of the Commission’s Rules, in 
person or by attorney, shall, within 
twenty days of the mailing of this Order, 
file with the Commission, in triplicate, a 
written appearance stating an intention 
to appear on the date fixed for the hear­
ing and present evidence on the issues 
specified in this Order.

11. IT  IS FURTHER ORDERED, That 
the applicants herein shall, pursuant to 
Section 311(a)(2) of the Communica­
tions Act of 1934, as amended, and Sec­
tion 1.594 of the Commission’s Rules, give 
notice of the hearing, (either individ­
ually or, if feasible and consistent with 
the Rules, jointly), within the time and 
in the manner prescribed in such Rule, 
and shall advise the Commission of the 
publication of such notice as required 
by Section 1.594(g) of the Rules.

F ederal C o m m u n ic a t io n s  
C o m m is s io n ,

W allace E. Jo h n s o n ,
Chief, Broadcast Bureau.

[FR Doc.76-37578 Filed 12-21-76:8:45 am]

FRAUDULENT BILLING
Licensee’s Responsibility to Indicate On 

Cooperative Ad Invoices That “ Bonus” 
or Rebate Has Been Given to Dealers

D ecember 17,1976.
The Commission’s fraudulent billing 

rule (Section 73.1205) has been in exist­
ence since 1965 (Applicability of the 
Fraudulent Billing Rule, 1 FCC 2d 1068), 
and since that time we have issued sev­
eral Public Notices which offered inter­
pretations of that rule based upon bill­
ing practices currently utilized by the 
industry. See 1 FCC 2d 1075 (1965) ; 23 
FCC 2d 70 (1970) ; 56 FCC 2d 371 (1975 ) ; 
59 FCC 2d 1268 (1976).

It  has recently come to the Commis­
sion’s attention that yet another com­
mercial practice already somewhat es­
tablished in the industry could, in 
certain circumstances, violate our fraud­
ulent billing rule. The particular com­
mercial practice involved concerns the 
sale of “packages” of a fixed number of 
commercial announcements to be broad­
cast over an established period of time 
for a set price which includes, a bonus 
of an all-expense paid vacation. Such 
a sales “package” can apparently be an 
effective sales incentive since the entire
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“package” is often offered at approxi­
mately rate card prices for the type and 
quantity of commercial announcements 
purchased. However, licensees utilizing 
such sales incentives violate the Com­
mission’s fraudulent billing rule if  they 
issue invoices to local advertisers that 
involve cooperatively advertised prod­
ucts and which omit any reference to 
the bonus received by the local adver­
tiser. In essence, the value of the bonus 
vacation trip is a form of rebate pro­
vided to local advertisers, and the exist­
ence of the bonus is often not reflected 
on invoices the licensee issues for co- 
opeative advertising purposes. Such an 
invoice violates the fraudulent billing 
rule since the invoice, by not reflecting 
the fact that a bonus was provided to the 
local advertiser, contains false informa­
tion concerning the amount actually 
charged by the licensee for the broad­
cast advertising involved, fails to rep-' 
resent the true nature of the local ad­
vertiser’s contract with the licensee, and 
thus deceive^ or defrauds cooperative 
manufacturers, jobbers, distributors, or 
advertising agencies involved.

Since the Commission considers viola­
tion of the fraudulent billing rule to be 
particularly serious, future situations 
concerning such cooperative advertising 
contracts or “packages” in which the in­
voices fail to indicate the existence of the 
bonus or the nature of the contract be­
tween the local advertiser and the li­
censee, may raise questions as to the 
licensee’s qualifications.

Action by the Commission Decem­
ber 15, 1976. Commissioners Wiley
(Chairman), Hooks, Quello, Washburn, 
Fogarty and White.

Sent to all broadcast licensees.
F ed er al  C o m m u n ic a t io n s  

C o m m is s io n ,
V in c e n t  A .  M u l l i n s ,

Secretary.
[PR Doc.76-37574 Piled 12-21-76;8:45 am]

RADIO ASTRONOMY SERVICE WORKING 
GROUP FOR 1979 ITU-WORLD ADMIN­
ISTRATIVE RADIO CONFERENCE

Notice of Meeting
D e c e m b e r  16, 1976..

A meeting of the Radio Astronomy 
Service Working Group for the 1979 Gen­
eral World Administrative Radio Confer­
ence is scheduled to be held on Monday, 
January 24, 1977, at 9:30 A.M. in Room 
8210 of the Commission’s offices located 
at 2025 M Street, N.W., Washington, D.C.

This meeting will be held to examine 
and discuss the Third Notice of Inquiry, 
Docket No. 20271 and formulate a final 
draft of comments of the Radio Astron­
omy Service Working Group.

The advisory committee meeting is 
open to the general public and any writ­
ten comments will be accepted before 
or after the meeting.

F ed er al  C o m m u n ic a t io n s  
C o m m is s io n ,

V in c e n t  J. M u l l i n s ,
Secretary.

[P R  Doc.76-37575 Piled 12-21-76:8:45 am ]

WARC ADVISORY COMMITTEE FOR 
DOMESTIC LAND MOBILE

Notice of Meeting
The next meeting of the Common Car­

rier World Administrative Radio Confer­
ence Advisory Committee for Domestic 
Land Mobile will be held on Tuesday, 
January 11, 1977 at 9:30 a.m. in room 
847, 1919 M Street, N.W., Washington, 
D.C,

The purpose of the meeting will be to 
discuss and prepare a -response to the 
Commission’s Third Notice of Inquiry 
regarding preparation for the 1979 World 
Administrative Radio Conference.

The meeting will be open to the public 
and any member of the public is invited 
to participate sChd present oral or written 
statements of relevance upon recogni­
tion by the Chairman.

F ed er al  C o m m u n ic a t io n s  
C o m m is s io n ,

V in c e n t  J. M u l l i n s ,
. Secretary.

[FR Doc.76-37576 Filed 12-21-76:8:45 am]

FEDERAL COMMUNICATIONS 
COMMISSION

[RM-2570; FOC 76-1135]
.  OVER-THE-COUNTER DRUGS

Te'evtsion Advertising; Memorandum
Opinion and Order Denying Petition for
Rulemaking
Adopted: December 8, 1976. Released: 

December 10, 1976.
By the Commission : Commissioners 

Hooks and Washburn concurring and is­
suing statements.

In the matters of petition to promul­
gate a rule restricting the advertising of 
over-the-counter drugs on television.

1. The Commission has before it a peti­
tion for rulemaking1 filed on behalf of 
Francis X. Bellotti, Attorney General of 
the Commonwealth of Massachusetts 
(hereinafter “Bellotti” ), and thirteen 
other state Attorneys General. This peti­
tion requests that the Commission pro­
mulgate the following rule :

There shall be no drug advertising broad­
cast on television between the hours of 6:00 
A.M. and 9:00 P.M. The term “drug” as used 
in the rule means all substances so defined 
under the Food, Drug and Cosmetic Act, as 
amend.

The petition also requests that the Com­
mission hold a hearing on the proposed 
rule.

2. Petitioners and respondents filing in 
support of the petition argue that're­
peated exposure to over-the-counter 
drug advertisements can be harmful to 
children. Specifically, they suggest that 
such exposure to commercials causes (D  
the poisoning of children through acci­
dental drug ingestion and (?) the de­
velopment of a “pop-a-pill” society 
which often involves the misuse of licit 
drugs or the illicit use of restricted drugs. 
Opponents of the petition reject these 
allegations and argue that there is no

i Public Notice of the filing of thet petition 
was issued on July 26, 1975 (Rept. No. 948).

empirical evidence to support the claim 
of a causal connection between advertis­
ing and the misuse or abuse of drugs. 
These parties further argue that removal 
of over-the-counter drug advertising 
from television would be adverse to the 
public interest since this advertising 
serves a legitimate and valuable purpose 
by informing viewers of both the nature 
of various symptoms and the availability 
of products to treat those symptoms.

3. In an effort to gather information 
relevant to the issues raised in this peti­
tion, the Federal Communications Com­
mission and the Federal Trade Commis­
sion jointly sponsored a series of panel 
discussions involving leading represent­
atives of the research community as we1! 
as other interested parties. Representa­
tives from a variety of disciplines and 
vocations participated and discussed re­
search findings. The panel participants 
included specialists in early childhood 
education and developmental psychology 
as well as professors of education, s o c t I 
psychology, psychology, psychiatry, pedi­
atric psychiatry, communications, mar­
keting, advertising, and business admin­
istration. Also present were research per­
sonnel from two of the major networks, 
a representative from a large proprietary 
drug manufacturer, directors of two in­
dustry self-regulatory organizations, a 
representative from a research firm in­
volved in a review of scientific literature 
on the causes of drug abuse, the director 
of a national consumers’ organization, a 
research director associated with an edu­
cational children’s television program, 
the principal officers of two citizens’ 
groups seeking changes in the area of 
children’s television and the petitioner, 
Francis X. Bellotti. Representatives from 
the Federal Trade Commission, the Food 
and Drug Administration, the National 
Institute of Mental Health, the Con­
sumer Product Safety Commission, the 
National Science Foundation, and this 
agency also participated in the discus­
sion.2

4. The information and views provided 
through these panels have been of great 
value in acquainting the Commission 
with scientific research pertinent to this- 
petition. Clearly, in the absence of such 
information, we would be in a poor posi­
tion to assess the validity of Mr. Bellotti’s 
allegations. We simply do not know, as a 
matter of intuition or “ in-dwelling ad­
ministrative expertise,” whether the 
hypothesis of a causal connection be­
tween advertising and drug abuse or mis­
use should be accorded any degree of 
credence or credibility. It would be irre­
sponsible in the extreme for an adminis­
trative agency to ban otherwise lawful 
advertising on the basis of sheer 
speculation.

5. From the information provided by 
our panelists and other interested 
parties, it appears that there is little 
scientific research which specifically ad­
dresses the question of a cause and effect 
relationship between over-the-counter 
drug advertising and the accidental in­
gestion or other misuse of drugs by young

2 A list of the participating panelists is 
found in Appendix A.
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children. The National Center for Vital 
Statistics indicates that, with regard to 
children under the age of five, deaths 
resulting from the ingestion of drugs de­
clined from 142 in 1972 to 81 in 1974.* 
This decline followed the adoption of 
safety packaging regulations by the Con­
sumer Product Safety Commission. 
Figures for 1975 and 1976 are not yet 
available, and we are, therefore, not in 
a position to determine the minimum,, 
level to which these deaths may fall as a 
result of packaging regulations. In any 
event, there is no empirical evidence that 
television advertising has contributed to 
accidental ingestions, or that reduction 
in this advertising would result in a re­
duction in the number of cases involving 
the poisoning of young children.

6. In contrast to this almost total lack 
of research concerning advertising and 
poisonings, there are a number of serious 
studies which have examined the ques­
tion of a possible relationship between 
television advertising and the illicit use 
of restricted drugs. The first of these 
studies, conducted by Dr. Richard Jes- 
sor of the Institute of Behavioral Science 
of the University of Colorado, concluded 
the available evidence indicates that, 
among adolescents, “ involvement with 
the television is negatively related to in­
volvement with marijuana.” 4 A  year 
later, in 1974, Dr. James M. Hulbert of 
Columbia University released a survey of 
990 college students which concluded 
that “ * * * television and television ad­
vertising of proprietary drugs do not ap- 
pear-±o be important influences on drug 
abuse.” B Similar results were reported 
this year in a study of illicit drug use 
among teenage boys.® In discussing this 
report, Dr. J. Ronald Milavsky stated :

“* * * we found that there was no evi­
dence to support the proposition that drug 
advertising led to illicit drug use; * * * 
no evidence of a direct link between exposure 
to proproprietary drug advertising and rise 
of illicit drugs. In fact, the relationship be­
tween the two was inverse: the greater the

»From a statistical point of view, it does 
not appear that drug ingestion is a major 
cause of death among children under five. 
In 1974, 5,335 of the children in this age 
group (i.e., 0.03% of all children under 5) 
suffered accidental death. Of these, the vast 
majority of the deaths were caused by auto­
mobile accidents, drowning, fire, suffocation 
or other factors unrelated to the ingestion 
of drugs. Only two percent of all accidental 
deaths among children under five were 
caused by drug ingestion. National Center for 
Health Statistics, Vital Statistics of the U.S., 
Vol. H, Washington, D.C.: U.S. Government 
Printing Office, 1974.

i Richard Jessor, "Panel on Televised Over- 
the-Counter  ̂Advertising,” May 20-21, 1976, 
Vol. 1 (Arlington, Va.: National Reporting 
Co., Inc.) p. 124. [Hereinafter referred to as 
“Transcript.” ]

5 James Hulbert, "Applying Buyer Be­
havior Analysis to Social Problems: The 
Case of Drug Use,” Proceeding of the Amer­
ican Marketing Association, 1974, p. 289.

*J. Ronald Mllvasky, et al., “TV Drug Ad­
vertising and Proprietary and Illicit Drug Use 
Among Teenage Boys,” Public Opinion Quart­
erly, Vol. XXXIX, No. 4  (Winter 1975-1976), 
457-481.

cumulative exposure to drug ads over the 
three year data collection period, the less the 
use of Illicit drugs.’

Dr. Milavsky’s conclusions are generally 
supported by a study of high school 
seniors conducted by Dr. Lloyd Johnston 
of the Institute for Social Research at the 
University of Michigan. Dr. Johnston 
found that:

“* * * the average number of hours of 
TV watched per day correlates negatively 
with the usage rates of each of ten illicit 
drugs or drug classes. * * * [In  addition,] 
TV viewing and presumably advertising ex­
posure correlates negatively with these young 
people’s use of each of the four classes of 
over-the-counter drugs.8

7. The general thrust of these findings 
is reinforced by studies filed in connec­
tion with our panel discussions. Profes­
sor Charles K. Atkin of Michigan State 
University reported on a survey of fifth, 
sixth and seventh grade students which 
found «*  * * no evidence that proprietary 
drug commercials contribute to positive 
attitudes toward illicit drugs. * * * ” * 
A second paper, submitted by Dr. Ron­
ald E. Ostman of Southern Illinois Uni­
versity concluded that “ * * * there was 
no correlation between exposure to tele­
vision drug ads and use of O-T-C drugs” 
and in, addition, that “exposure to tele­
vision and drug commercial announce­
ments has a negligible effect on drug 
use. *•* *” 10

8. It  appears that there is no relevant 
research supporting Mr. Bellotti’s hy­
pothesis that drug advertising is an iden­
tifiable and measurable cause of drugs 
abuse or misuse, or that repeated expo­
sure of children to televised OTC adver­
tisements creates a favorable attitude 
toward the inappropriate use of drugs by 
young people. Existing studies suggest 
that the correlation between exposure to 
advertising and drug abuse is neutral— 
or even negative. Some in the research 
community may choose to pursue this 
matter further and employ methods of 
data collection and analysis which differ 
from those found in the studies we now 
have. At present, however, there does not 
appear to be any basis for this agency to 
conclude that the result of such efforts 
would differ in any material respect from 
the results we already have.“

’ J. Ronald Mllvasky, Transcript, pp. 137 
and 138.

8 Lloyd Johnston, Transcript, p. 129.
® Letter dated AprU 15, 1976, from Dr. 

Charles K. Atkin to Dr. Karen S. Harten- 
berger, Director, Children’s Television Task 
Force. For entire study see: Charles K. Atkin, 
“Effects of Television Advertising on Chil­
dren,” Vol. I-V III, Department of Communi­
cation, Michigan State University (East Lan­
sing, 1975), 195 pages plus Figures and 
Tables.

M Ronald E. Ostman, et al, "Influences Upon 
Over-the-Counter Drug Use and Public Per­
ception of Non-Prescription Drug Advertising 
Regulation,” School of Journalism, Southern 
Illinois University (Carbondale: By the au­
thor, 1976), pp. 31 and 38.

“ For this reason, and because our agency 
has no particular claim to expertise in the 
field of behavioral research, we cannot agree 
with suggestions that we should sponsor fur­
ther research. In  addition, we believe that

9. In the absence of a truly compelling 
showing to the contrary, we must con­
clude that the public interest would be 
served by a free flow of information re­
garding proprietary drugs. This conclu­
sion is strongly reinforced by the fact 
that any action we might take with re­
gard to this petition would have to be 
measured against the standards of the 
First Amendment and against the pro­
hibition on censorship which is contained 
in Section 326 of our Act. It is no longer 
possible to conclude that advertising is 
outside of the protection of the First 
Amendment simply because it is “ com­
mercial” speech. See Virginia State 
Board of Pharmacy v. Virginia Citizens 
Consumer Counsel, 44 U.S.L.W. 4686 
(U.S. May 24, 1976) ; Bigelow v. Virginia, 
421 U.S. 809 (1975). As the Supreme 
Court has recently stated:

Advertising, however tasteless and excessive 
it sometimes may seem, is nonetheless dis­
semination of information as to who is pro­
ducing and selling what product, for what 
reason, and at what price. So long as we 
preserve a predominantly free enterprise 
economy, the allocation of our resources in 
large measure will be made through numer­
ous private decisions. It is a matter of public 
interest that those decisions, in the aggre­
gate, be intelligent and well informed. To 
this end, the free flow of commercial infor­
mation is indispensable. Virginia State Board 
of Pharmacy v. Virginia Citizens Consumer 
Council, Inc., supra, p. 4691.

10. We do not reach the question of 
whether we would be empowered to adopt 
the proposed regulations if current re­
search findings supported the hypothesis 
of a causal connection between advertis­
ing and drug abuse. It  may well be that 
such restrictive regulations are beyond 
the power of this agency regardless of 
the evidence. The Supreme Court stated 
that “ Cilt is precisely this kind of choice, 
between the dangers of suppressing in­
formation, and dangers of its misuse If 
it is freely available, that the First 
Amendment makes for us.”  Id. at 4692. 
While the Court has yet to apply this 
standard to special problems which may 
exist in the field of broadcasting, we need 
not resolve such matters in order to ob­
serve that, on the basis of the present 
record, we cannot find that the proposed 
regulation would serve the public 
interest.

11. We wish to make it clear, however, 
that we fully agree with petitioners’ posi­
tion that, in the United States today, 
drug abuse and misuse are very serious 
problems warranting a high degree of 
governmental attention. In this regard, 
we would like to express our apprecia­
tion to Attorney General Bellotti and 
others who supported his efforts for tak­
ing the time to bring about a complete 
public airing of the issues relating to 
advertising and the inappropriate use of

research focusing on emotionally and polit­
ically charged Issues relating to the supposed 
effects of television on social attitudes and 
human behavior should best be left to In­
dependent organizations which are expert In 
such matters and which have no direct re­
sponsibility for the regulation of the broad­
cast Industry.
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drugs. While we do not believe that a 
cause and effect relationship has been 
demonstrated, we are nevertheless con­
vinced that a thorough debate and dis­
cussion of this matter has been infor­
mative and helpful. We are hopeful that 
state and local governmental officials 
will continue to bring to our attention 
matters which are of concern and which 
appear to them to warrant some regula­
tory action. We also wish to express our 
gratitude to the panelists, governmental 
participants, and other experts- who took 
the time to share their views, studies, 
and information with us.

12. In the present case, of course, we 
believe that the problems of drug misuse 
and abuse should more properly be ad­
dressed through remedies which are 
demonstrably relevant to their solution, 
more likely to be effective, and less likely 
to infringe upon important values relat­
ing to the free flow of information and 
ideas. In this regard, it should be noted 
that the Pood and Drug Administration 
is currently examining the safety and 
efficacy of all OTC drug products, 37 
F.R. 85, January 5, 1972, and that the 
Federal Trade Commission is considering 
the incorporation of the FDA labeling 
standards in advertising claims for all 
OTC products, 40 F.R. 52631, Novem­
ber 11, 1975. At present, the problem of 
poisonings, is being addressed through 
educational efforts and through regula­
tions of the Consumer Product Safety 
Commission.18 The serious problems re­
lating to the use of illicit drugs are, of 
course, being addressed through compre­
hensive government programs involving 
education, rehabilitation, and the en­
forcement of the criminal laws. It  is true 
that the problems of drug abuse and 
misuse persist in spite of the existence 
of these programs, but there is no evi­
dence that the proposed restrictions on 
drug advertising would bring about any 
improvement in this situation and such 
regulations would clearly have negative 
impact on the availability of information 
concerning over-the-counter drugs.

13. Accordingly, It  is ordered, That the 
petition is denied and that this proceed­
ing is terminated.

F ederal Co m m u n ic a t io n s  
C o m m is s io n ,18

V in c e n t  J. M u l l in s ,
Secretary.

Appendix A— T elevised Over-the-counter 
Drug Advertising Panels

Moderators

Dr. Eli A. Rubinstein, Medical School Health 
Sciences Center, State University of New 
York at Stony Brook.

12 The Consumer Product Safety Commis­
sion has required the use of child-resistant 
packaging on specified medicines and other 
household products, 16 CFR § 1700 et seq. 
(1976). In addition to the “safety closures," 
the aspirin manufacturers voluntarily agreed 
to limit the quantity of baby aspirin per 
container to reduce ingestion dangers, 21 
CFR § 201.314.

13 joint concurring statement of Commis­
sioners Hooks and Washburn filed as part of 
the original document.

Dr. Eric Josephson, Center for Sociocultural 
Research on Drug Use, New York.

Dr. Stephen A. Greyser, Professor, Harvard 
Business School.

Panelists

Dr. F. Earle Bare us,* Professor of Communi­
cations, School of Public Communications, 
Boston University.

Dr. Barbara R. Fowles, Acting Director of Re­
search, The Electric Company, Children’s 
Television Workshop.

Dr. Beatrix Hamburg, National Institute of 
Mental Health.

Mr. Philip A. Harding, CBS Inc., Office Of 
Social Research.

Dr. Gerald S. Lesser, Director, Center for Re­
search in Children’s Television, Harvard 
University.

Ms. Mary Ann Lewis, University of Califor­
nia— Los Angeles.

Dr. Chester M. Pierce, Harvard University, 
College of Education.

Dr. Helen Rodriguez,* Lincoln Medical Cen­
ter, Department of Pediatrics.

Mr. Henry L. Verhulst, Consultant. Poison 
Control Program.

Dr. Scott Ward, Graduate School of Business 
Administration, Harvard University.

Dr Mariann Pezzella Winick, Associate Pro­
fessor of Education, Lehman College, 
CUNY, New York.

Dr. Ira Cisin, George Washington University, 
Department of Sociology.

Dr. Gerhard J. Hanneman, Director, Center 
for Communications Policy Research, 
Annenberg School of Communications, 
University of Southern California.

Dr. James Hulbert, Columbia University,.
Graduate School of Business.

Dr. Richard Jessor, Professor, Institute of 
Behavioral Science, University of Colorado. 

Dr. Lloyd Johnston, Survey Research Center, 
Institute for Social Research, The Univer­
sity of Michigan.

Anthony Kales, M.D.,* Department of Psy­
chiatry, Hershey Medical Center.

Dr. William McGuire, Department of Psy­
chology, Yale University.

Dr. Glen Mellinger, Associate Director, In ­
stitute for Research in Social Behavior.

Dr. Ronald Milavsky, Director of Social Re­
search, National Broadcasting Company, 
Inc., New York.

Dr. Jaime, Salazar,* President, Health Re­
search Services and Analysis, Inc., Los 
Angeles, California.

Dr. Robert H. Sharpley, The Solomon Fuller 
Institute, Cambridge, Massachusetts. 

Honorable Francis X. Bellotti, Attorney Gen­
eral, Commonwealth of Massachusetts.

Mr. Warren Braren, Associate Director, Con­
sumers Union.

Ms. Peggy Charren, President, Action for 
Children’s Television.

Mr. Robert B. Choate, Council on Children, 
Media and Merchandising.

Mr. George E. Davy, President, Consumer 
Product Division, Miles Laboratories, Inc, 

Ms. Emilie Griffin, Director of Children’s Ad­
vertising Review, National Advertising Di­
vision, Council of Better Business Bureaus, 
Inc.’

Mr. Stockton Helffrich, Director, The Code 
Authority, National Association of Broad­
casters.

Dr. Donald L. Kanter, Professor and Chair­
man, School of Business Administration, 
University of Southern California.

Dr. Donald E. Payne, Vice President and 
Director of Research, Oxtoby-Smith, Inc.

»Unable to attend.

Dr. Ithiel de Sola Pool, Center for Interna­
tional Studies, Massachusetts Institute of 
Technology.

Participating Government Agencies

Consumer Product Safety Commission 
Federal Communications Commission _
Federal Trade Commission 
Food and Drug Administration 
National Institute of Mental Health 
National Science Foundation •

[FR Doc.76-37573 Filed 12-21-76;8:45 am]

-  GENERAL ACCOUNTING OFFICE 
REGULATORY REPORTS REVIEW 

Notice of Receipt of Report Proposal 
The following request for clearance of 

a report intended for use in collecting 
information from the public was received 
by the Regulatory Reports Review Staff, 
GAO, on December 16,1976. See 44 U.S.C. 
3512 (c) and (d ). The purpose of pub­
lishing this notice in the F ederal R eg­
ister  is to inform the public of such 
receipt.

The notice includes the title of the re­
quest received; the name of the agency 
sponsoring the proposed collection of in­
formation; the agency form number, if 
applicable; and the frequency with which 
the information is proposed to be col­
lected.

Written comments on the proposed 
FPC request are invited from all inter­
ested persons, organizations, public in­
terest groups, and affected businesses. 
Because of the limited amount of time 
GAO has to review the proposed request, 
comments (in triplicate) must be re­
ceived on or before January 10, 1977, 
and should be addressed to Mr. John M. 
Lovelady, Acting Assistant Director, 
Regulatory Reports Review, United 
States General Accounting Office, Room 
5216, 425 I  Street, NW, Washington, DC 
20548.

Further information may be obtained 
from Patsy J. Stuart of the Regulatory 
Reports Review Staff, 202-376-5425.

• F ederal P o w e r  Co m m is s io n  

FPC requests an extension no change 
clearance of Form 15. Total Gas Supply 
of Natural Gas Pipeline Companies—An­
nual Report, beyond its current OMB/ 
GAO clearance expiration date of Janu­
ary 31, 19771 Form No. 15 is filed annually 
by 93 interstate natural gas pipeline 
companies. The data allows the Commis­
sion to determine reserves and deliver- 
ability estimates. There are approxi­
mately 93 respondents and it is estimated 
that an average of 1,219 hours will be re­
quired per response.

N orm an  F. H e y l , 
Regulatory Reports 

Review Officer.
[FR Doc. 76-37525 Filed 12-21-76;8:45 am]
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NOTICES 55743
FEDERAL ENERGY 
ADMINISTRATION

CASES FILED WITH THE OFFICE OF 
EXCEPTIONS AND APPEALS
Week of December 3 through 

December 10 ,1976
Notice is hereby given that during the 

week of December 3 through Decem­
ber 10, 1976, the appeals and applications 
for exception or other relief listed in the 
Appendix to this Notice were filed with 
the Federal Energy Administration’s Of­
fice of Exceptions and Appeals.

Under the FEA’s procedural regula­
tions, 10 CFR, Part 205, any person who

win be aggrieved by the FEA action 
sought in such cases may file with the 
FEA written comments on the applica­
tion within ten days of service of notice, 
as prescribed in the procedural regula­
tions. For purposes of those regulations, 
the date of service of notice shaU be 
deemed to be the date of publication of 
this Notice or the date of receipt by an 
aggrieved person of actual notice, which­
ever occurs first.

M ich ael  F . B u tle r ,
General Counsel.

D ecember 15, 1976.
A ppendix.—¿¿si of eases received by the Office of Exceptions and Appeals, Dec. 3 to Dec. 10,1976

Date Name and location of applicant Case No. Type of submission

Dee. 3,1976 TOSCO Corp. and Lion Oil Co. (If granted: TOSCO 
Corp. would be granted an exception which would per­
mit it to recalculate the passthrough of increased non­
product costs by its subsidiary, Lion Oil Co., on a 
proportional basis for 1975.)

Dec. 6,1976 Consumers Power Co., Washington, D.C. (If granted: 
Consumers Power Co. would earn entitlements with 
respect to its runs of lease condensate at its SN Q plant 
at Marysville.)

Do______Continental Oil Co., Houston, Tex. (If granted: Con­
tinental Oil Co. would receive an extension of the relief 
granted in FEA’s Sept. 28, 1976, decision and order 
which would permit the firm to increase prices to 
reflect nonproduct cost increases in excess of $0.005 
per gallon for natufal gas liquid products at its Elk 
City, Medford, and 'South Hampton processing 
plants.)

Do______Dasher-Harris Gas Co., Jesup, Ga. (If granted: Dasher-
Harris Gas Co. would receive an extension of the 
exception relief which resulted in the assignment of 
a lower priced supplier of propane to replace the firm’s 
base period supplier, Wanda Petroleum Co.)

Do.-------  Delta flefining Co., Memphis, Tenn. (Tf granted: The
F E A ’s Nov. 5, 1976, decision and order would be re­
scinded and Delta Refining Co. would not be required 
to purchase entitlements during the period November 
1976 through October 1977 to offset the excessive excep­
tion relief which it received in 1975.)

Do______Eagle Oil Co., Columbus, Ohio (If granted: Eagle Oil
Co. would receive an extension of the exception relief 
which resulted in the assignment of a lower priced 
supplier to replace the film’s base period supplier, 
Tresler Oil Co.)

Do______Haynes Oil Co., Russell, Kans. (If granted: Haynes
Gil Co. would be permitted, retroactively, to sell crude 
oil produced from its Mai and Freolich leases at upper 
tier oeiling prices.)

Do______Northwest Propane, Inc., Farmington, Mich. (If
granted: Northwest Propane would receive an ex­
tension of the exception relief which resulted in the 
assignment of a low«- priced supplier of propane to 
replace the firm’s base period supplier, Petrolane 
Gas Co.)

Do._____ Sabre Refining, Inc., Bakersfield, Calif., (If granted:
Sabre Refining, Inc., would receive an extension of 
the exception relief from the purchase requirements of 
10 CFR 211.67 (old oil entitlements program) granted 
in FEA’s July 16,1976, decision and order).

Do______Texaco, Inc., Atlanta, Ga. (If granted: FEA’s Nov. 9,
1976, remedial order would be revoked and Texaco, 
Inc., would not be required to make available to 
David Morgan d.b.a. Spring Hope Grocery, Spring 
Hope, N.C. a 4th quarter allocation of 63,188 gallons 
of propane.)

Dol_____ Varibus Corp. and Gulf States Utilities Co., Beaumont,
Tex. (If granted: FEA’s Nov. 8, 1976, decision and 
order would, be rescinded and Varibus would be 
retroactively relieved of the requirement that the 
prices which it charged Gulf States for fuel oil sold 
during the period October 1973 through November 1974 
be established in accordance with the Mandatory 
Petroleum Price Regulations.)

Do______Fuller, James B., Liberty, Tex. (If granted' The FEA’s
Oct. 15, 1976, decision and order would be rescinded 
and James B. Fuller would be permitted to sell at 
upper tier oeiling prices the crude oil produced from 
the C.V. Collins Lease No. 2 well located in Hardin 

v County, Tex., for the boneflt of both the working in­
terest owners and the royalty interest owners.)

FEE-3467 Exception to nonproduct 
cost passthrough.

FEA-1063 Appeal of FEA’s failure to 
act.

FXE-3472
through
FXE-3474

Extension of exception 
relief in Continental Oil 
Co., 4 FEA par. 83,120 
(Sept. 28, 1976).

FXE-3475 Extension of exception re­
lief in Dasher-Harris Oas 
Co., 4 FEA par. — (Oct. 
15,1976).

FXA-1052 Appeal of decision and or­
der in Beacon Oil Co., et 
al., 4 FEA par. — (Nov. 
5,1976).

FXE-3469 Extension of exception re­
lief in Eagle Oil Co., 1 
FEA par. 20,687 (Oct. 25, 
1974).

FEE-3468 Price exception (sec. 
212.74).

FXE-3470 Extension of exception re­
lief in Northwest Propane, 
Inc., 4 FEA par. —  
(Oct. 15,1976).

FXE-3471 Extension oí exception re­
lief in Sabre Refining, 
Inc., 4 FEA  par. 83,010 
(July) 16,1976).

FRA-1054 Appeal of FEA ’s Nov. 9 
1976 remedial order.

FEX-0102 Supplemental order to 
Varibus Corn.; Oulf States 
Utilities Co., 4 FEA  
par.—(Nov. 8, 1976).

FXA-1065 Appeal of decision and 
order in James B . Fuller, 
4 FEA par.—(Oct. 15, 
1976).
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Date Name and location of applicant Case No; Type of submission
STRATEGICS PETROLEUM RESERVE 

* PROGRAM

Dec 7,1976 Standard Oil Co. (Indiana), Chicago, 111. (If granted: 
The Standard Oil Co. (Indiana) would be granted 
an exception from 10 CFR 212.83 which would permit 
it to reduce the price of Amoco Super Premium motor 
gasoline to account for a proposed octane reduction.)

D o ........Standard Oil Co. (Indiana) (Prestice and South_ Jen­
nings). (If granted: The Standard Oil Co. (Indiana) 
would be permitted to increase its prices to reflect non­
product cost increases in excess of $0,005 per gallon for 
natural gas liquid products produced at its Prentice 
Gasoline Plant and South Jennings Recylcing Plant.)

Do USA Petroleum Corp., Washington, D.C. (If granted:
the PEA’s Nov. 4, 1976, interpretation would be re­
scinded and the crude oil processing and product 
exchange agreement previously in effect between 
Trans World Oil Corp. and Macmillan Ring-Free 
Oil Co., Inc., would be reinstated.)

Dec. 8,1976 Moncrief, W.A. * et al., Houston, Tex. (If granted: Crude 
oil produced from the McElmo Creek Unit, San Juan 
County, Utah, would be sold at upper tier ceiling 
prices.) .

Do. .. National Marine Engineer’s Beneficial Association, 
Washington, D.C. (If granted: FEA’s information re­
quest denial would be rescinded and the National 
Marine Engineer’s Beneficial Association would re- 

-  ceive access to certain documents containing cost and 
environmental information concerning the early stor­
age reserve program.) _ _  .,

Do...... Pasco, Inc., Englewood, Colo. (If granted: FEA s
Nov. 5, 1976, decision and-order would be rescinded 
and Pasco, Inc., would not be required to purchase 
entitlements during the period November 1976 
through October 1977 to offset the excessive exception 
relief which it received in 1975.)

Do......... Phillips Petroleum Co,, Bartlesville, Okla. (If granted:
Phillips Petroleum Co. would be permitted to increase 
prices to reflect nonproduct cost increases in excess 
of $0,005 per gallon for natural gas liquid products 
produced at the following plants: Andrews, Benedum, 
Bradley, Canadian, Cimarron, Crane, Douglas, 
Dumas, Edmond, Gray, Hansford, Henderson, 
Hobbs, Lee, Lovington, McDamie, North, Okla, 
Pantex, Puckett, Sooner No. 1, Spraberry, Tunstill, 
Vermillion, and Winkler.)

Do....... - Southland Oil Co./VGS Corp., Jackson, Miss. (If
granted: FEA ’s Nov. 5,1976, decision and order would 
be rescinded and Southland Oil Co. would not be 
required to purchase entitlements during the period 
November 1976 through October 1977 ito offset the 
excessive exception relief which it received in 1975.)

Do Warrior Asphalt Co. of Alabama, Inc., Tuscaloosa, Ala..
(If granted: FEA’s Nov. 5, 1976, decision and order 
would be rescinded and Warrior Asphalt Co. of 
Alabama would not be required to purchase entitle- 
ments during the period November 1976 through 
October 1977 to offset the excessive exception relief 
which it received in 1975.) „ _  ,

Dec. 9,1976.. BTA Oil Producers, Midland, Tex. (If granted: Crude 
oil produced from the JV-D Teeters No. 1 well located 
at Hockley County, Tex., would be sold at upper tier 
ceiling prices.) , , , _

D o ........Continental Oil Co., Houston, Tex. (If granted: Conti­
nental Oil Co. would be permitted to increase prices 
to reflect nonproduct cost increases in excess of $0,005 
per gallon for natural gas liquids produced at the 
firm’s Chittum and Edmond processing plants.) .

Do___ _ Dorchester Gas Producing Co., Midland, Tex. (If
. granted: The FEA’s Nov. 10, 1976, determination

would be rescinded and Dorchester Gas Producing 
Co. would not be considered a crude oil refiner under 
the Mandatory Petroleum Price Regulations.)

Do Fletcher Oil & Refining Co., Wilmington, -Calif. (If
granted: The FEA would review the entitlement 
exception relief granted to Fletcher Oil & Refining Co. 
during its 1976 fiscal year in order to determine 
whether the level of exception relief was appropriate.)

Do H. 8. “ Gus” Edwards, Abilene, Texas. (If granted:
Condensate produced from the Providence Atoka 
Field would be sold at $1.00 per barrel above the maxi­
mum allowable price established pursuant to the 
Mandatory Petroleum Price Regulations.)

Do......... Linden’s Propane, Inc., Elyria, Ohio. (If granted:
Linden’s Propane would receive a stay of the re­
quirements of FEA’s July 7, 1976 remedial order

FEE-3476

FXE-3477
and
FXE-3478

FIA-1064

FEE-5304

F FA-1069

FXA-1068

Price exception (sec. 212 
83).

Extension of relief granted 
in Standard OU Co; 
(Indiana), 4 FEA par. — 
(Nov. 12, 1976).

Appeal of FEA interpre­
tation dated Nov. 4,1976 
(secs. 211.63 and 212.82).

Price exception (sec. 
212.74).

Appeal of FEA ’s informa­
tion request denial.

Appeal of FEA’s decision 
and order in Beacon Oil 
Co., et al., 4 FEA par. — 
(Nov. 5,1976).

FEE-3479 Price exception (sec. 212.- 
through 165).
FEE-3503

FXA-1066 Appeal of FEA’s decision
and order in Beacon Oil_ 
Co., et al., 4 FEA par. — 
(Nov. 5,1976).

FXA-1067 Appeal o fs  deconFEAist
and order in Beaconr—l 
Co., et al., 4 FEA pa.Oi 
(Nov. 5, 1976).

FEE-3508 Price exception (sec. 
212.74).

FEE-3505 and Price exception (sec. 
FEE-3506 212.165).

D o -

Do...

Do...

pending a final determination of its appeal.)
. Mando, Inc., Round Mountain, Tex. (If granted: The 

Edgar E. Jones “A ” well and the Hays-Albritton 
Estate “A ” wells would be classified as stripper well 
properties.) \  , ,

Minnesota Gas Co., Minneapolis, Minn. (If granted: 
The FEA’s Nov. 24, 1976, remedial order issued to 
Minnesota Gas Co. would be rescinded.)

. Weir Oil Co., Huntington Beach, Calif. (If granted:. 
Weir Oil Co.’s Fee No. 2 well would be classified as a 
stripper well property.)

FEA-1070 Appeal of FEA’s Nov. 10, 
1976 determination.

F EX-0104 Supplemental order in 
- Fletcher OU & Refining 

Co., 4 FEA par. — (Nov. 
12,1976).

FEE-3507 Price exception (sec. 
212.74).

FES-0046 " Stay request.

FEE-3509 Price exception (sec. 212.72)

FRA-1071
FES-1071

Appeal of FEA’s remedial 
order. Stay request.

FEE-3510 Price exception (sec. 212.72)

[FR Doc.76-37342 Filed 12-20-76:8:45 am]

Availability of Final Programmatic 
Environmental Impact Statement

Pursuant to Section 102(2) (C) of the 
National Environmental Policy Act, 42 
U.S.C. 4332(2) (C) et seq., the Federal 
Energy Administration (FEA) has pre­
pared a final programmatic environ­
mental impact statement (EIS) concern­
ing the creation of a system of Strategic 
Petroleum Reserve. The Reserve is man­
dated by Part B of Title I, Energy Policy 
and Conservation Act, 42 U.S.C., Sections 
6231-6246. The Reserve will be created 
for the storage of approximately 500 mil­
lion barrels of crude oil and/or petroleum 
products for use in the event of a Presi­
dential finding of severe energy supply 
interruption or a finding that implemen­
tation is required by obligations of the 
United States under the international 
energy program.

The final programmatic EIS addresses 
program-wide environmetnal impacts; 
individual site-specific EIS’s will be pre­
pared for candidate sites prior to their 
selection as a part of the Reserve.

The final EIS includes comments re­
ceived by FEA on the draft EIS for the 
Strategic Petroleum Reserve Program 
(DES-76-2) and FEA analyses and re­
sponses to these comments.

Single copies of the final EIS for the 
Strategic Petroleum Reserve Program 
including the comments received by FEA 
on the draft EIS may be obtained from 
the FEA Office of Communications and 
Public Affairs, Room 3138, 12th Street 
and Pennsylvania Avenue, N.W., Wash­
ington, D.C. 20461. Copies of the final 
EIS and comments received will also be 
available for public review in the FEA 
Information Access Reading Room, 
Room 2107,12th Street and Pennsylvania 
Aveune, N.W., Washington, D.C. 20461.

Issued in Washington, D.C., Decem­
ber 16, 1976.

M ichael  F . B utler , 
General Counsel, 

Federal vEnergy Administration. 
[FR Doc.76-37497 Filed 12-17-76; 10:03 am]

FEDERAL MARITIME COMMISSION
CERTIFICATES OF FINANCIAL 

RESPONSIBILITY (OIL POLLUTION)
Certificates Issued

Notice is hereby given that the follow­
ing vessel owners and/or operators have 
established evidence of financial respon­
sibility, with respect to the vessels indi­
cated, as required by section 311(p) (1) 
of the Federal Water Pollution Control 
Act, and have been issued Federal Mari­
time Commission Certificates of Finan­
cial Responsibility (Oil Pollution) pur­
suant to Part 542 of Title 46 CFR.
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Certificate Owner/operator

No. and vessels
01058—  States Steamship Co.: Nevada. 
01X50-— Chevron Transport Corp.: Chevron 

South America.
Agdesidens Rederi A/S Morlands 

Rederi A/S, Morland Shipping 
Co. A/S, Morlands Tankrederi 
A/S i Tromaas.

Shaw Savill & Albion Co., Ltd.: 
Lindfleld.

Hamburg-Sudamerikanische Dam­
pfschifffahrts-Gesellschaft Eg­
gert & Amsinck: Columbus 
Victoria.

Tho Hadley Shipping Co., Ltd.: 
Cotinga.

Charente Steamship Co., Ltd.: As­
tronomer.

Common Bros, (Management) 
Ltd: City of Pretoria.

OHG. I. Fa Bernhard Schulte: 
Johanna Schulte, Helen Schulte. 

Partnership Between Steamship 
Co. Svendborg Ltd., and Steam­
ship Co. of 1912, Ltd.: Maersk 
Blazer, Maersk Beater, Maersk_ 
Battler.

Dalmor Przedsiebiorstwo Polowow 
Dalekomorskich I Uslug Ryback- 
ich: Regulus.

Drummond Shipping Co.: World 
Kindness.

Leander Tanker Corp.: Maria Isa­
bella.

Priam Shipping Co.; Northern Joy. 
Vale Do Rio Doce Navegacao S.A.: 

Docecoral.
^Peninsular & Oriental Steam 

Navigation Co.: Strathduns, 
Strathdyce. •<

Empresa Hondurena de Vapores, 
SA.: Orica.

Lauter Elbe Reederei GM BH: See­
vetal.

The Sclndia Steam Navigation Co., 
Ltd.: Jglavihar.

Empresa Nacional Del Petroleo 
S.A.: Calatrava.

Ashland Oil; Inc.: City of Mem­
phis, City of Pittsburgh, City of 
Louisville, E-2121, LRL-111,
RV-53, Tenneco 160, Tenneco 
161.

Upper Lakes Shipping Ltd.: 
Canadian Olympic. 

Salenrederiema AB: Celtic Wasa. 
Marunouchi Klsen Kabushiki Kai- 

sha: Florida Maru. 
lino Kaiun K.K.: Shoho Maru No. 

2.
Matsuoka Kisen Kabushiki Kai- 

sha: Takagisan Maru.
Sawayama Kisen K.K.: Fuohsan 

Maru.
Continental Oil Co.: UM-901.
C. F. Bean Oorp.: Barge No. 617. 
Jugoslavenska Oceanska Plovidba 

Kotor: Sutjeska.
Italcarbo Societa di Navigazione 

S.P.A.: Oscar Sinigaglia. 
Dillingham Corp.: Cee Bee 24. 
Pacific Far East Line, Inc.: Gulf 

Bear.
Seaspan International, Ltd.: Sea- 

span 250.
Snam S.P.A.: Agip Marche. 
Tidewater Barge Lines, Inc.; 2. 
Navagazlone Arenella: Punta 

Verde.
Polska Zegluga Morska: Bel- 

chatow, Huta Katowice, Huta 
Lenina, Pieniny 2, Zaglebie 
SiarJcowe.

Black Sea Shipping Co.: Gruziya, 
Belorussiya, Azerbaydzan.

01267.___

01306___

01343—

01351___

01423.

01466—

01857—

01935—

02041___

02090___

02092___

02110 —

02153—

02198—

02603— -

02676-..

02836___

02864—

02956—

03055—

03216___
03321—

03436—

03458—

03492—

03727—
04037___
04081—

04114—

04170___
04356—

04623___

04793—  
04834—  
05180___

05549___

05579__

Certificate Owner/operator
No. and vessels

05607—  Hannah Inland Waterways Corp. 
Mary Page Hannah.

05894—  Yutana Barge Lines, Inc.: OB 11 
06877—  Société Française de Transports 

Maritimes: Limousin.
07580-— Chinese Maritime Transport, Ltd. 

Oriental Amiga.
07607—  Takebayashi Kisen Co., Ltd. 

Kurushima Maru.
08Î75—  Gunther Schulz Schulauer Schif 

fahrtskontor : Seeland.
08230-— Ed Broussard Marine Service, Inc. 

REB 2502, Bridget B.
08889—.  Companhia Portuguesa De Trans 

portes Maritimos E.P.: Rio 
Cuanza, Rio Zaire, Rio Zambeze 

09004—  Berman Enterprises Inc.: Peter 
Frank, Pat Kip.

09074—  Zuito Shipping Co. Ltd.: Ranko 
Maru.

09137—  Arne Teigens Rederi A/S: Hai 
Hing.

09206—  Société Navale Chargeurs Delmas 
yieljeux: Emmanuel Delmas. 

09440—  Barge Leasing Corp. : Deepwater. 
09478— - Compagnla Siciliana ■ Transporti 

Mare Co. Si. Mar. S.P.A.: Beta- 
crux.

09902—  Tacamar Panamena S.A.: Tacamar
tm

10577—  Tokai Shipping Co., Ltd.: Fresh 
Ocean.

10684—  Northern Star Shipping Co. Ltd. 
Cornelian I.

10931-— Hansung Shipping Co., Ltd.: Blue 
Kobe, Blue ShimonoseJct. 

11005___ Reederei E. Jacob K.G. : Vigrafjord 
11065—  D & M Shipping Co. SA..: Glory 

Pioneer, Glory Reliance.
11094—  _ Compangie de Navigation Mixte:

Pagnol, Raimu.
11095—  Dong-A General Industrial Co.,

Ltd. : No. 501 Haeng Bok, No. 506 
Haeng Bok.

11272—  Corriente Navegacion Panama, 
S.A.: Pacific Reefer.

11277—  Caribe Tughoat Corp.: St. Kitts. 
11614—  Chung Gai Ship Management Co., 

Ltd.: Vesta, Valeria.
11663—_ United Transporter, Inc.: Eagle 

Transporter.
11667—  Ingram Transportation Co.: IB  

2007 L, IB  2008 T, IB 2304 B, IB  
1104 B, IB 2009 L, IB 2010 T, IB  
2305 B, IB 1105 B.

11697— _ Continental Capital Corp., Ltd.: 
Wild Catter.

11714—  Global Transport Organisation: 
420, Barge Cordova, Barge PS 
204.

11716—_ Nueva Sevilla Compania Naviera, 
SA .: Lamyra.

11751—  Tanjong Shipping Inc.: Belem. 
11772—  Atlas Marine Co.: American Heri­

tage.
11787—  Inlet Marine, Inc.: S.T. 21.
11792--- Prometheus Maritime Corp.: Rea, 

Antaios, Dias, Hydrohos, Leon, 
Krios, Tauros, Toxotis, Triton, 
VenthisiJdmi, Didymi, Zygos, 
Scorpios, Ihthis.

11804—  Beker Industries Corp.: Beker 101,
Beker 102, Beker 103, Beker 104.

11805—  Atlantic-Rhederel F. & W. Joch:
Dakota, Mandan.

11825—  Lineas Marltimas De Guatemala, 
SA. : Lago Izabal.

11859—  Aegean Sunbean Inc.: Rio De 
Janeiro.

11868—  Olympia Maritime Enterprises 
SA .: Adelfotis.

11885—  I/S Folds tar: Foldstar.
11890—  Levant Clippers Navigation, Inc.: 

Levant Clipper.

Certificate Owner/operator
No. and vessels

11913—  Telfair Pioneer Ltd.: Telfair 
Pioneer.

11930—  Leitch Transport (A  Division of 
Port Weller Dry Docks Ltd.) : 
Canadian Transport, Cape Bret­
on Highlader, St. Lawrence 
Navigator, St. Lawrence Prospec­
tor.

11951—  I/S Rederiet Erik B. Kromann: 
Aage Andreasen.

11953—  Viking Asia Inc.: Tropigas Far
East.

11954—  Deepsea Ventures, Inc.: Deepsea
Miner II.

11980—  Partrederiet for T/T Sea Saga: Sea 
Saga.

11984—_ Vienna Woods Shipping, Inc.: 
Vienna Woods.

11985___ Mobil Overseas Shipping Co.: 
Mobil Brilliant, Mobil Osprey, 
Mobil Radignt.

11986—  Keydril Co.: Aleutian Key.
11987—  Carigulf, Ltd.: Carigulf Venture. 
11991— _ Bark Transport Corp.: Svend

Maersk.
11993—  Illisos Shipping Corp.: Iris.
11994—  Artemis Carriers, Ltd.: Agnes

Venture.
11995—  Athenio Shipping Corp. Ltd.:

Aegis Athenic.
11996—  Kaikata Fisheries Productive As­

sociation: Nijuhachi Kaikata 
Maru.

11997..- Neobulk Carriers Ltd.: Hemlock, 
Holly.

11998—  Pearl Maritime Ltd.: North Sea. 
11999_— Companhia Maritime Nacional: 

Rosa Marta, Rica, Heysa, Edith, 
Regina Celi, Semiramis.

12001—  Compania Sydenam S.A.: Dapo
Wave.

12002—  _ Irina Shipping Corp.: Tulip B.
12003— -  Anangel Honour Com. Nav. S.A.:

Anangel Honour.
12005—  Cleveland Compania Maritlma 

S.A. Panama: Sao Paulo.
12008—  Noronha Shipping S.A. Panama: 

Star Supreme.
miai: Jyuhachi Kaikata Maru,

12012___ Ooyashima Enyo Gyogyo Kyodo
Kumal: Jyuhachi Kaikata Maru, 
Hachi Kaikata Maru, Hachijyu 
Kaikata Maru.

12013—  Cyuicihi Kanazawa: Shoun Maru 
No. 11.

12014___ K/S A/S Scorpio & Co.; Morgedal.
12015—  Wistaria Shipping Co. Pte., Ltd.: 

Wistaria Coral.
12016___ Titan Shipping Co., Ltd.: Titan.
12017—  Silver Navigation S.A.: Silver Peak.
12019—  Partrederiet Atlantic Coast: At­

lantic Coast.
12020—  Ever Mercy Line, S.A.: Ever Mercy.
12022—  Fidelity Ocean Navigation, Ltd.:

Ocean Victory.
12023—  Kokusal Shipping K.K.: Sanko

Maru.
12024—  -  Venezolana De Buques-Venebu-

ques, C.A.: Thais, Chiqui.
12031—  Navisud S.P.A.: Ninfea.
12032—  _ Golden City Maritime Corp., 8A .:

Nantao.
12033—  _ Brilliance Steamship Corp., S.A.:

Nankuo.
12034—  Inter essentskapet Ban try: Bantry.
12035— _ Vaicos Shipping and Investment

Co., S.A., Panama: Kriti.
12037—  Nantucket Shipping Co. Ltd., L i­

beria: Venus.
12038___ Pancarlbe, Inc.: Pancaribe.
12042—  Incandesce Carriers, Inc.: First

Venture.
12043—  Elegance Carriers, Inc.: Ocean

Venture.
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Certificate Owner/operator
No. and vessels

12045 _ Guardian Tankers Corp.: Andros
Georgios.

12046 _ Efmar Compania Naviera S.A.:
Marigoula.

12049 _ Meteor Reederei & Schiffahrts
GMBH KG : Meteor I.

12050 _ Rederij Spr&y M.S. Frisian: Frisian.
12051 _ Asahi Gyogyo Kabushiki Kaisha:

Asahi Maru No. 11.
12052 _ Divine Valley Tankers Inc. : Divine

Valley.
12053 _ Zenuemon Watanabe: Kyowa

Maru No. 23.
12054 _ Grandview Bulk Carriers, Corp.,

S.A.: Menina Alice.
12057___ Sea Pearl Navigation Enterprises

Corp.: Pelopidas.

By the Commission.
F rancis  C. H u r n e y ,

Secretary.
[FR Doc.76-37594 Filed 12-21-76;8:45 am]

FINANCIAL RESPONSIBILITY TO MEET 
LIABILITY INCURRED FOR DEATH OR 
INJURY TO PASSENGERS OR OTHER 
PERSONS ON VOYAGES

Issuance of Casualty Certificate
Notice is hereby given that the follow-' 

ing have been issued a Certificate of 
Financial Responsibility to Meet Liabil­
ity Incurred for Death or Injury to Pas­
sengers or Other Persons on Voyages pur­
suant to the provisions of section 2, Pub. 
L. 89-777 (80 Stat. 1356, 1357) and Fed­
eral Maritime Commission General Or­
der 20, as amended (46 CFR 540) :
Monarch. Cruise Lines, Inc., 1428 Brickell 

Avenue, Miami, Florida 33131.
Date: December 17,1976.

F r a n c is  C. H u r n e y , 
Secretary.

[FR Doc.76-37595 Filed 12-21-76;8:45 am]

FEDERAL POWER COMMISSION
[Project No. 2565]

AMERICAN THREAD CO.
Notice of Application for Withdrawal of 

Application for Minor License
D e c e m b e r  15,1976.

Public notice is hereby given that an 
application was filed on April 13, 1972, 
under the Federal Power Act, 16 U.S.C. 
§§ 791a-825r, by the American Thread 
Company (Correspondence to: Mr. Har­
old E. Williams, Vice President, The 
American Thread Company, 90 Park 
Avenue, New York, New York 10016) for 
Commission approval to withdraw its 
application for minor license for the 
American Thread Project FPC No. 2565. 
The constructed project is located on the 
Willimantic River in the City of Willi- 
mantic, Windham County, Connecticut.

Project No. 2565 consists of four de­
velopments: Projects No. 1, 2, and 3, and 
Dam No. 1;

Project No. 1 development consists of:
(1) a quarry stone dam (Spool Shop) 

about 13 feet high and 275 feet long with a 
spillway about 188.5 feet long and a section 
86.5 feet long containing flood and control 
gates;

(2) a reservoir at elevation 207.4 feet 
having a surface area of about 2.6 acres;

(3) a canal whose entry section converge« 
from 48 feet wide to 24 feet wide in a length 
of 92 feet, thence continues 24 feet wide for 
440 feet;

(4) a steel penstock about 299 feet long 
whose diameter varies from 14 to 12.5 feet; 
and

(5) a corner of No. 1 mill basement which 
houses a double 48-inch runner turbine con­
nected to a 630 kw generator.

No. 1 dam development consists of:
(1) a quarry stone dam 11 feet high and 

about 125 feet long with a spillway 114.5 feet 
long and flood gate section 10.5 feet long; and

(2) a reservoir at elevation 194.1 feet hav­
ing a surface area of about 2.22 acres;

Project No. 2 development consists of:
(1) a quarry stone dam about 22 feet high 

and 318 feet long with a spillway 250.25 feet 
long and a control gate section 68 feet long;

(2) a reservoir at elevation 182.5 feet hav-^ 
ing a surface area of about 3.4 acres; and

(3) No. 2 mill which houses two horizontal 
turbines driving a 500 kw generator.

Project No. 3 consists of:
(1) a stone, oak-timbered and concrete­

faced overflow dam ,5.67 feet high and about 
236.7 feet long;

(2) a reservoir at elevation 158.2 feet hav­
ing a surface area of about 3.87 acres;

(3) a canal 25 feet wide and 525 feet long 
leading to trash racks, thence Into a circular 
steel flume 12 feet in diameter and about 
43.8 feet long;

(4) a concrete and brick powerhouse one 
story high and 33.5 x 22.75 feet housing a 
vertical turbine direct-connected to a 400 kw 
generator; and

(5) a transmission line about 1,154 feet 
long to No. 4 Mill.

Approval of the application would 
allow American Thread (Applicant) to 
withdraw its application for minor li­
cense. Applicant states that the dams 
were built between 1820 and 1850 and 
two water wheels were installed in 1870. 
The third waterwheel was installed in 
1925. In 1969 the Applicant ceased op­
eration of the project waterwheels, con­
cluding that it could more economically 
obtain power through purchase from a 
public utility in addition to power de­
rived from its own steam turbine genera­
tor. I f  the application is granted, Ap­
plicant states that the project generators 
may be sold but the water wheels will re­
main in place. The dams will be main­
tained by the Applicant.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or ̂ before January 
29,1977, file with the Federal Power Com­
mission, 825 North Capitol St. NE., Wash­
ington, D.C. 20426, a petition to inter­
vene or a protest in accordance with re­
quirements of the Commission’s Rules of 
Practice and Procedure, 18 C.F.R. § 1.8 
or § 1.10 (1975). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken, but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
in any hearing therein must file a peti­
tion to intervene in accordance with the 
Commission’s Rules.

The application is on file with the 
Commission and is available for public 
inspection.

K e n n e t h  F. P l u m b ,
Secretary.

[FR Doc.76-37524 Filed 12-21-76;8:45 am]

[Power No. 2452]

CONSUMERS POWER CO.
Notice of Filing of Application for Approval 

of Easement Over Project Lands
D e c e m b e r  15,1976.

Public notice is hereby given that Con­
sumers Power Company (Licensee) on 
September 7, 1976, filed an application 
for approval of an easement over lands 
included in Project No. 2452, Hardy 
Plant. Licensee states that the purpose 
of the easement is to enable the Board of 
County Road Commissioners of .Mecosta 
County, Michigan, to reconstruct the 
Davis Bridge over the Muskegon River 
and to widen the highway approaches at 
either end of the bridge. (Correspondence 
to: Mr. A. H. Aymond, Chairman of the 
Board, Consumers Power Company, 212 
West Michigan Ave., Jackson, Michigan 
49201) . The project is located in Mecosta 
and Newaygo Counties, Michigan and on 
the Muskegon River.

Licensee states that the increased traf­
fic has rendered the existing single-lane 
two-ton limitation, Davis Bridge obso­
lete. Licensee seeks to grant a 38-foot 
easement to the Mecosta County Road 
Commission, so that it may widen the 
bridge to two lanes and upgrade it for 
present traffic conditions/ The Road 
Commission would widen the approaches 
to both ends of the bridge, and would 
grade the slopes on either side of the 
road. The proposed reconstruction would 
allow all lawful vehicle loads to use the 
Davis Bridge.

Licensee has requested the shortened 
procedure provided for under Section 1.32
(b) of the Commission’s Rules of Prac­
tice and Procedure, 18 CFR § 1.32(b) 
(1976).

Any person desiring to be heard or to 
protest said application should file a peti­
tion to intervene or protest with the Fed­
eral Power Commission, 825 North Capi­
tol Street, N.E., Washington, D.C. 20426, 
in accordance with Section 1.8 and 1.10 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 and 1.10). All such 
petitions or protests should be filed on or 
before January 22, 1977. Protests will be 
considered by the Commission in deter­
mining the appropriate action to be 
taken, but will not serve to make protest- 
ants parties to the proceeding. Any per­
son wishing to become a party must file a 
petition to intervene. Copies of this ap­
plication are on file with the Commission 
and are available for public inspection.

Take further notice that, pursuant to 
the authority contained in and conferred 
upon the Federal Power Commission by 
Sections 308 and 309 of the Federal Power 
Act (16 U.S.C. § 825g, § 825h) and the 
Commission’s Rules of Practice and Pro­
cedure, specifically Section 1.32(b) (18 
CFR § 1.32(b)), as amended by Order 
No. 518, a hearing may be held without 
further notice if no issue of substance is 
raised by any request to be heard, pro­
test, or petition filed subsequent to this 
notice within the time required herein. 
I f  an issue of substance is so raised, fur­
ther notice of hearing will be given.

Under the shortened procedure herein 
provided for, unless otherwise advised, it
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will not be necessary for Applicant to ap­
pear or be represented at the hearing 
before the Commission.

The application is on file with the 
Commission and is available for public 
inspection.

K e n n e t h  P . P l u m b ,
Secretary.

[FR Doc.76-37523 Filed 12-21-76:8:45 am]

[Docket No. CS77-131, et al.]
"SMALL PRODUCER" CERTIFICATES1 

Notice of Applications
D ecember  15,1976.

Take notice that each of the Applicants 
listed herein has filed an application pur­
suant to Section 7(c) of the Natural Gas 
Act and Section 157.40 of the Regula­
tions thereunder for a “small producer" 
certificate of public convenience and 
necessity authorizing the sale for resale 
and delivery of natural gas in interstate 
commerce, all as more fully set forth in 
the applications which are on file with 
the Commission and open to public in­
spection.

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before Janu­
ary 10» 1977, file with the Federal Power' 
Commission,-Washington, D.C. 20426, pe­
titions to intervene or protests in ac­
cordance with the requirements of the 
Commission’s Rules of Practice and Pro­
cedure (18 CPR 1.8 or 1.10). All pro­
tests filed with the Commission will be 
considered by it in determining the ap­
propriate action to be taken but will not 
serve to make the protestants parties to 
the proceeding. Persons wishing to be­
come parties to a proceeding or to par­
ticipate as a party in any hearing there­
in must file petitions to intervene in ac­
cordance with the Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and sub ject to 
the jurisdiction conferred upon the Fed­
eral Power Commission by Sections 7 and 
15 of the Natural Gas Act and the Com­
mission’s Rules of Practice and Proce­
dure, a hearing will be held without fur­
ther notice before the Commission on all 
applications in which no petition to in­
tervene is filed within the time required 
herein if the Commission on its own re­
view of the matter believes that a grant 
of the certificates is required by the pub­
lic convenience and necessity. Where a 
petition for leave to intervene is timely 
filed, or where the Commission on its own 
motion believes that a formal hearing is 
required, further notice of such hearing 
will be duly given.

Under the procedure herein provided 
for, unless otherwise advised it will be un­
necessary for Applicants to appear or be 
represented at the hearing.

K e n n e t h  F. P l u m b , 
Secretary.

1 This notice does not provide for consoli­
dation for bearing of the several matters 
covered herein.

Docket Date filed Applicant
No.

CS77-131.. Dec. 1,1976 Roger C. Chapman, 2406 
Niels Esperson Bldg., 
Houston, Tex. 77002.

CS77-132---------do .........Eugene R. Maple, 107 North
Stout St., Harrisville, W. 
Va. 26362.

CS77-133.. Nov. 30,1976 Terra Aux Roeuf program, 
Box 1341, Corpus Christi, 
Tex. 78403.

CS77-134.. Dec. 1,1976 Yost & Yost, Inc., Route 2, 
Fairview, W. Va. 26570.

CS77-135.. Dec. 2,1976 John C. Loper, 1710 Ordway 
Bldg., 2150 Valdez St., 
Oakland, Calif. 94612.

CS77-136___ ___do_______Charles B. Sullivan, One
Main St., Wilton, N.H.

CS77-137.... . .. .d o ..... .
03086.

. Marcia Lee Schneider, 301

CS77-138...

Cameron Bldg., Oklahoma 
City, Okla. 73106.

. George Hix, Route No. 5,

CS77-139.........do .......

Box 21, Cameron, W. Va. 
26033.

. Cedar Creek Oil & Gas Co.,

CS77-140.. Dec. 3,1976

7A Third St. NE., Fari­
bault, Minn. 55021.

Western Avenue Properties,

CS77-141...----- do____...

8100 Electric Ave., Stan­
ton, Calif. 90680.

. Harry Haddox, Route 1, Box

CS77-142......■V-do.......

55, Harrisville, W. Va. 
26362.

. Sierra Exploration Co., 900

CS77-143-. Dec. 6,1976

Northeast Loop 410, San 
Antonio, Tex. 78209. 

Robert C. Becherer, 750

CS77-144.... . „ d o ,_____

Sheridan Rd., Winnetka, 
111. 60093.

. J. Marcus Hardin, 2150

CS77-145... . . ..d o ... .. . .

Valdez St,, suite 1710, Oak­
land, Calif. 94612.

Ward L. Quael, suite 370

CS77-146. .. ___do.........

O’Hara Plaza, 5725 East 
River Rd., Chicago, HI. 
60631.

E. M. Buttner, Scott-Buttner

CS77-147... ___do..........

Corp., 896 Isabella St., 
Oakland, Calif. 94607. 

Reeves Lewenthal, et al.,

CS77-148...___do ... . . . .

2100 South Ocean Lane, 
Fort Lauderdale, Fla. 
33316.

Coffman and Morris Oil &

CS77-149__ . .—do..........

Gas Co., P.O. Box 4, Glen- 
ville, W. Va. 26351.

Thomas E. Collins, Box 116,

CS77-150__ ..._do____...
West Union, W. Va. 26456. 

Reeves Lewenthal, et a).,

0877-151.......do— __

2100 South Ocean- Lane, 
Fort Lauderdale, Fla. 
33316.

Stonestreet Lands Co., P.O.

C877-152__ ___do_______

Box 350, Spencer, W. Va. 
25276.

Frank M. Brooks, 125 North

CS77-163______do_______

Market St., suite 1735, 
Wichita, Eans. 67202. 

Morris and Perrill, P.O. Box

C877-154___— do____
4, Glenville, W. Va. 26351. 

1. L. Morris, P.O. Box 4,

CS77-155..,,___do..__...
Glenville, W. Va. 26351. 

Waeo Oil & Gas Co., Inc.,

CS77-156______do___.. . .

P.O. Box 4, Glenville, 
W.Va. 26351.

Edward J. Duncan, P.O.

C877-157______do_______

Box 2840, Midland, Tex. 
79701.

W. Mason Isiminger, Rural

C877-158___ ___do....___

Delivery No. 1, Orchard 
Dr., Moundsville, W. Va. 
26041.

Sparco Producing, Inc., 507

CS77-159___ ___do____.. .

North Marten feld, suite 
208, Midland, Tex. 79701. 

Knapp Oil & Gas, 147 Fair-

CS77-160___ ....do..........

view Dr.. New Martins­
ville, W. Va. 26155.

R. & S. Gas Co., Route 4,
Box 36-13, Weston, W. Va. 
26452.

CS77-161.. Dec. 2,1976 George Davis, 717 Union 
Trust Bldg., Parkersburg, 
W.Va. 26101.

CS77-162.. Dec. 7,1976 Zinn Petroleum Co. (Oper­
ator), et al.,1 1100 Milam 
Bldg., suite 2690, Houston, 
Tex. 77002.

CS77-163-. Dec. 8,1976 D. L. Dorland, Inc., P.O.
Box 2127, Andrews, Tex. 
79714.

1 Zlnn Petroleum Co. is the operating name for Robert 
L. Zinn, acting as trustee for the beneficiaries.

[FR Doc.76-37522 Filed 12-21-76;8:45 am]

[Docket No. CI64-26]

GULF OIL CORP.
Filing of Computation of Refunds

D ecember 17, 1976.
Take notice that on December 15,1976, 

Gulf Oil Corporation (Gulf), P.O. Box 
3725, Houston, Texas filed a computation 
of refunds required by Ordering Para­
graph (B) of Opinion No. 780 in the 
above-captioned docket.

Schedule (A ) of their computation re­
flects calculations of refunds and inter­
est pursuant to the Commission’s for­
mula stated in Opinion No. 780, mimeo 
at 10 for the period August 1, 1971 
through October 31, 1976. Although Or­
dering Paragraph (B) of Opinion No. 780 
requested the data from November 1, 
1964 to December 1, 1976, the applicable 
area rate did not exceed the contract 
rate until August 1, 1971 and the data 
necessary to calculate refunds for No­
vember, 1976, is not yet available.
. Gulf submitted two additional sched­

ules (B and C) computing refunds based 
upon adjusted deliveries that they claim 
would have been made had the Depart­
ment of Interior held regular offshore 
Louisiana lease sales from 1962 to 1972. 
which Gulf maintains is force majeure 
under the terms of its 1964 contract. 
•Gulf claims that had the lease sales been 
resumed prior to 1972 and if Gulf had 
been able to purchase the same tracts 
that it acquired between 1972 and 1976, 
there would be no contract deficiency. 
Schedules (B ) and (C) respectively re­
flect adjusted volumes that Gulf submits 
would have been delivered to Texas East­
ern if Federal Offshore Louisiana sales 
had resumed one year and four years 
earlier. Deliveries to Texas Eastern 
Transmission Corporation (TETCO) and 
the resultant computation of refunds, 
Gulf avers, would be as shown on those 
schedules. Both schedule (B) and sched­
ule (C) are also predicated upon the 13 
month moratorium upon offshore lease 
sales imposed by the United States Geo­
logical Survey due to the oil spill in the 
Santa Barbara, California Channel. This 
moratorium, Gulf believes, delayed the 
offshore Louisiana November 19, 1968 
lease sale until December 16, 1969 
thereby delaying for one year the com­
mencement of general offshore lease 
sales. Gulf holds that the absence of such 
sales Is a major factor affecting Gulf’s 
efforts to maintain deliverability to 
Texas Eastern.

Any interested party who wishes to 
comment on Gulf’s report should file with 
the Federal Power Commission, Wash­
ington, D.C. 20426, written comments on 
on before December 29, 1976 pursuant to 
§ 1.14 of the Commission Rules of Prac­
tice and Procedure (18 CFR 1.14) in 
order that the Commission may consider 
this matter as expeditiously as possible.

K e n n e t h  F . P l u m b , 
Secretary.

[FR Doc.76-37625 Filed 12-20-76; 10:41 am ]
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE

Alcohol, Drug Abuse, and Mental Health 
Administration

MINORITY ADVISORY COMMITTEE, 
ADAM HA

Notice of Meeting
In accordance with Section 10(a) (2) 

of the Federal Advisory Committee Act 
(5 U.S.C. Appendix I ) , announcement is 
made of the following National Advisory 
body scheduled to assemble during the 
month of January 1977:

M in o r it y  A d v is o r y  C o m m it t e e , 
ADAMHA

January 12-14—Open Meeting.
January 12, 1:00 p.m., Conference Room 

14-105, Parklawn Building; Janu­
ary 13, 9:00 a.m., Conference Room 17- 
09B, Parklawn Building; January 14, 
9:00 a.m., Conference Room 14-105, 
Parklawn Building; 5600 Fishers Lane, 
Rockville, Maryland 20857 

Contact Ernest F. Hurst, Room 13C-15, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, Maryland 20857, 301-443- 
3838

Purpose: The Minority Advisory Com­
mittee, ADAMHA, advises the Secre­
tary, Department of Health, Educa­
tion, and Welf are, and the Administra­
tor, Alcohol, Drug Abuse, and Mental 
Health Administration, on needs, pro­
grams, and activities regarding mi­
nority alcohol, drug abuse, and mental 
health matters, and makes recommen­
dations for possible solutions which 
meet the needs and concerns of mi­
nority groups throughout the United 
States. The Committee functions in an 
advisory capacity to the Administra­
tor, ADAMHA, on these matters which 
relate to the National Institute on A l­
cohol Abuse and Alcoholism, the Na­
tional Institute on Drug Abuse and the 
National Institute of Mental Health. 

Agenda: This meeting will be open to 
the public. Agenda items include re­
ports by committee members on fol­
lowup to prior regional meetings and 
agency visits, reports by members on 
liaison activities with ADAMHA Insti­
tutes and with national organizations, 
a discussion of accreditation/certifica- 
tion issues, and a planning session. 
Agenda items are subject to change as 
priorities dictate.
Substantive program information may 

be obtained from the contact person 
listed above.

Mr. James C. Helsihg, Deputy Direc­
tor, Office of Public Affairs, ADAMHA, 
will furnish, on request, summaries of 
the meeting and a roster of the com­
mittee members. Mr. Helsing is located 
in Room 16-95, Parklawn Building, 5600 
Fishers Lane, Rockville, Maryland 20857, 
301-443-3783.

Dated: December 16, 1976.
C a r o l y n  T . E v a n s , 

Committee Management Officer, 
Alcohol, Drug Abuse, and 
Mental Health Administra­
tion.

[FR Doc.76-37498 Filed 12-21-76;8:45 am]

Office of Education
COLLEGE LIBRARY RESOURCES 

PROGRAM
Notice of Closing Date for Receipt of 

Applications for Fiscal Year 1977
Notice is hereby given that according 

to the authority contained in Part A of 
Title I I  of the Higher Education Act of 
1965 (20 U.S.C. 1021-1028) to assist in­
stitutions of higher education in the ac­
quisition of library materials, applica­
tions for Basic grants are being accepted 
from institutions of higher education, 
combinations of such institutions, and 
other public and private nonprofit library 
agencies whose primary function is to 
provide library and information services 
to institutions of higher education on 
a formal cooperative basis. Processing of 
these applications will be subject to the 
availability of funds. Applications mußt 
be received by the U.S. Office of Educa­
tion Application Control Center on or 
before February 28, 1976.

A. Applications sent by mail. An ap­
plication sent by mail' should be ad­
dressed as follows U.S. Office of Educa­
tion,, Application Control Center, Grants 
and Procurement Management Division, 
400 Maryland Avenue, S.W., Washing­
ton* D.C. 20202, Attention: 13.406. An 
application sent by mail will be consid­
ered’ to be received on time by the Ap­
plication Control Center if:

(1) The application was sent by reg­
istered or certified mail not later than 
February 23, 1976 as evidenced by the 
U.S. Postal Service postmark on the 
wrapper or envelope, or on the original 
receipt from the U.S. Postal Service; or

(2) The application is received on or 
before the closing date by either the De­
partment of Health, Education, and Wel­
fare, or the U.S. Office of Education mail 
rooms in Washington, D.C. In establish­
ing the date of receipt, the Commissioner 
will rely on the time-date stamp of such 
mail rooms or other documentary evi­
dence of receipt maintained by the De­
partment of Health, Education, and Wel­
fare, or the U.S. Office of Education.

B. Hand delivered applications. An ap­
plication to be hand delivered must be 
taken to the U.S. Office of Education 
Application Control Center, Room 5673, 
Regional Office Building Three, 7th and 
D Streets, S.W., Washington, D.C. Hand 
delivered applications will be accepted 
daily between the hours of 8:00 a.m. and 
4:00 p.m. Washington, D.C. time except 
Saturdays, Sundays, or Federal holidays. 
Applications will not be accepted after 
4:00 p.m. on the closing date.

C. Application instructions and forms. 
Instructions and application forms will 
be sent to all institutions which have par­
ticipated in the program in the last fiscal 
year. Other institutions desiring to par­
ticipate may obtain instructions and ap­
plication forms from the Division of L i­
brary Programs, Office of Libraries and 
Learning Resources, Bureau of Elemen­
tary and Secondary Education, U.S. O f­
fice of Education, Regional Office Build­
ing Three, 7th and D Streets, S.W., 
Washington, D.C. 20202, Attention: 
13.406*.

D. Program information. Basic grants, 
equal to the amount expended by each 
applicant during the fiscal year the grant 
is awarded, not to exceed $5,000, are 
made to eligible applicants under the 
College Library Resources Program. 
There are no funding criteria as such. 
It is anticipated that the total amount 
of the awards for the Basic grant cate­
gory specified in 45 CFR 131 will be 
$9,975,000. It  is also expected that ap­
proximately 2,500 awards will be made in 
this category and that the average 
amount per award will be approximately 
$3,900. All of these will be new awards; 
no funds are reserved for continuation 
awards. Grant funds must be expended 
within the fiscal year (October 1, 1977- 
September 30, 1978) following the fiscal 
year of the grant award (October 1, 
1976-Septjember 30, 1977). In light of 
the number of Basic grant applications 
expected, it is anticipated that grant 
funds will not be available in Fiscal Year 
1977 for supplemental and Special Pur­
pose grants which are also specified in 
45 CFR 131. j

E. Applicable regulations. The regu­
lations applicable to the College Library 
Resources Program are :

(1) The Office of Education’s General 
Provisions Regulations which were pub­
lished in the F ed er al  R e g is t e r  on No­
vember 6, 1973, as amended (45 CFR 
Parts 100, 100a, and appendices).

(2) The regulation for the College L i­
brary Resources Program which was 
published in the F eder al  R e g is t e r  on 
November 18,1974 (45 CFR 131).
(20 U.S.C.*1021—1028.)
(Catalog of Federal Domestic Assistance 
Number 13.406; College Library Resources 
Program.)

Dated: December 16,1976.
E d w a r d  A g u ir r e ,

U.S. Commissioner of Éducation.
[FR Doc.76-37581 Filed 12-21-76;8:45 am]

NATIONAL ADVISORY COMMITTEE ON 
THE HANDICAPPED

Public Meeting
Notice is hereby given, pursuant to 

section 10(a)(2) of the Federal Advi­
sory Committee Act (Pub. L. 92-463), 
that the next meeting of the National 
Advisory Committee on the Handicapped 
will be held on January 17-19, 1977, 
8:15 a.m.-4:30 p.m. at the Crystal City 
Marriott Hotel, 1999 Jefferson Davis 
Highway, Arlington, Virginia.

The National Advisory Committee on 
the Handicapped is established under (20 
U.S.C. 1233g) Section 448(b) of the Gen­
eral Education Provisions Act. The Com­
mittee is established to review the ad­
ministration and operation of programs 
for the handicapped in the Office of 
Education, and make recommendations 
for their improvement.

The meeting of the Committee will 
be open to the public. The proposed 
agenda includes a tour of the Model Sec­
ondary School for the Deaf on the morn­
ing of January 17, discussions of the 
Committee’s 1977 annual report, discus­
sions of the Committee’s functions and
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purposes, and a report by the Director of 
the Bureau of Education for the Handi­
capped on the status of the Committee's 
recommendations for 1976. Records will 
be kept of all Committee proceedings 
and will be available for public inspec­
tion at the Office of the Deputy Com­
missioner, Bureau of Education for the 
Handicapped located in Room 2100, Re­
gional Office Building 3, 7th and D 
Streets, S.W., Washington, D.C. 20202.

Signed at Washington, D.C. on De­
cember 17, 1976.

L er o y  V . G o o d m an , 
Executive Secretary, National 

Advisory Committee on the 
Handicapped.

[FI?Doc.76-37555 Filed 12-21-76;8:45 am]

NATIONAL ADVISORY COUNCIL ON 
VOCATIONAL EDUCATION

Notice of Meeting
Notice is hereby given, pursuant to 

P.L. 92-463, that the National Advisory 
Council on Vocational Education will 
hold a meeting open to the public on 
January 13, 1976, from 9:00 a.m. to 
12:00 noon, local time, on January 14, 
19, from 9:00 a.m. to 12:00 noon, local 
time, at the Hyatt Regency Hotel, Wash­
ington, D.C.

On January 13, 1976 from 1:30 p.m. to 
5:00 p.m., local time, the National Advi­
sory Council on Vocational Education 
meeting will be closed to the public. This 
portion of the meeting will be closed to 
the public in accordance with the pro­
visions of Section 10(d) , Federal Advi­
sory Committee Act, P.L. 463 and Title 
V, U.S. Code, Section 552(d)(2). The 
purpose of the closed meeting is to dis­
cuss internal personnel, rules and pro­
cedures, and documents may be pre­
sented which, if open to the public 
would constitute a clearly unwarranted 
invasion of personal privacy.

The National Advisory Council on 
Vocational Education is established un­
der Section 104 of the Vocational Educa­
tion Amendments of 1968 (20 U.S.C. 
1244). The Council is directed to advise 
the Commissioner of Education concern­
ing the administration of, preparation 
of general regulations for, and opera­
tion of vocational education programs, 
supported with assistance under the 
act; review the administration and op­
eration of vocational education pro­
grams under the act, including the ef­
fectiveness of such programs in meet­
ing the purposes for which they are 
established and operated, make recom­
mendations with respect thereto, and 
make annual reports of its findings and 
recommendations to the Secretary of 
HEW for transmittal to the Congress, 
and conduct independent evaluation of 
programs carried out under the act and 
publish and distribute the results 
thereof.

The agenda shall include:
Jan u a r y  13,1976

AM: Report of the Chairperson and Ex­
ecutive Director; Report from the 
UJS. Office of Education; Task Force 
Reports.

PM: Closed Session.
Ja n u a r y  14, 1976

Budget Report; Discussion of Council 
Procedures.
Records of the meeting proceedings 

shall be kept and made available for 
public inspection at the Office of the 
Council’s Executive Director, located in 
Suite 412, 425-13th Street, NW „ Wash­
ington, D.C. 20004.

Signed at Washington, D.C., on 
December 14,1976.

R eginald  P e t t y , 
Executive Director, m 

[FR Doc.76-37495 Filed 12-21-76:8:45 am ]

POSTSECONDARY EDUCATION 
AMENDMENTS OF 1976

Intent to Issue Regulations: Corrections
The Notice of Intent to Issue Regula­

tions for Postsecondary Education pro­
grams was published in the F ederal 
R egister , Vol. 41, No. 230 on page 
52410, Monday, November 29, 1976. The 
following corrections are being made in 
the Notice of Intent.

.1. On page 52410 in the chart, “Pro­
visions in the Education Amendments 
of 1976 covered by this notice include,”  
the following should be inserted after 
“Section 162(1)—Reconstruction and 
Renovation—Division of Training and 
Facilities” :

171 (a) and (b) Graduate Programs— 
Division of Training and Facilities

2. On page 52410, in the Instructions 
for Comments, the following should be 
added to the list of programs and pro­
gram contact persons:
Special Services for Disadvantaged Students:

Mr. David D. Johnson, Room 4662, Regional,
Office Building 3, Telephone 202-245-9423. 

Graduate Programs: Mr. Richard J. Rowe,
Room 3053, Regional, Office Building 3,
Telephone 202-245-2715.

3. On page 52412 under “A. Adminis­
trative Procedures and Technical 
Changes for the Basic Grants Program,” 
paragraphs (6), (7), and (8) are cor­
rected to read as follows:

(6) How may procedures governing the 
calculation and payment of awards for stu­
dents enrolled in programs of study by cor­
respondence be improved?

(7) How may procedures designed to 
verify institutional certification of student 
enrollment, enrollment status, etc., be 
strengthened for institutions which do not 
act as disbursement agents for Basic Grant 
funds?

(8) How can funding and reporting pro­
cedures for institutions who lose eligibility 
for program participation or who change 
ownership be strengthened to protect Federal 
and student interests? In  this context, what 
liabilities and responsibilities should be as­
sumed by the institution and current or 
prevous owners for Federal funds advanced 
to the institution?

4. On page 52413 under “C. Family 
Contribution Schedules,” the first sen­
tence of the fourth paragraph is cor­
rected to read as follows:

In addition, the Commissioner pro­
posed a provision to exclude any funds or 
property received by Indians or Native

American students as a result of judg­
ment claims in the determination of the 
Family Contribution for those students.

5. On page 52415, the heading “D. Per­
sonal Training Authority (Section 124
(c) ”  is revised to read as follows;

D. Personnel Training Authority (Sec­
tion 124(c)).

6. On page 52417 under “Criteria for 
Recognition of National Accrediting 
Agencies and State Approval Agencies 
(Section 133 Ca))” paragraph (B) in the 
second column should be revised to read 
as follows:

(B ) Criteria for Recognition of State 
Agencies for the Approval of Public Post- 
secondary Vocational Education:

7. On page 52417 under the heading 
“Eligibility and Agency Evaluation,”  the 
first sentence in the second paragraph 
should be revised to read as follows:

A. Fiscal Audit of Eligible Institutions; 
Standards of Financial Responsibility 
and Institutional Capability. * * *

8. On page 52418, immediately before 
the heading, "Community Colleges (Sec­
tion 176-178),” the following section 
should be inserted:

G raduate P rograms 

(Section 171 (a) and (b ))
Title IX, Part A, of the Higher Educa­

tion Act of 1965, as amended, provides 
for grants to institutions of higher edu­
cation to strengthen, improve and ex­
pand graduate and professional pro­
grams. Part B provides for graduate fel­
lowships for careers in postsecondary 
education. Fellowships are awarded to 
qualified students nominated by institu­
tions which have approved programs. 
The fellowships provide a stipend for the, 
student and an educational allowance 
for the Institution.

The Education Amendments of 1976 
make several changes in these programs. 
Applications for grants under Part A 
must provide assurances that the appro­
priate State. Commission has been given 
the opportunity to make recommenda­
tions on the application. The scope of 
the authorized activities is expanded to 
include grants for the development of 
proposed graduate and professional pro­
grams and for needed innovation in 
existing programs.

Under Part B, the program is ex­
panded to provide fellowships for gradu­
ate and professional study in career 
fields of importance to the national 
interest, as determined by the Commis­
sioner. The Commissioner may award 
fellowships only for studies leading to a 
doctor of philosophy, doctor of arts, or 
equivalent degree. In making awards the 
Commissioner must take into account 
several factors, Including the need for 
highly trained individuals in career fields 
of high national priority and the need to 
prepare a larger number of individuals 
from minority groups.

Before developing regulations to imple­
ment these changes the Commissioner 
seeks public comment on the Issues listed 
below and on any other Issues that may 
be raised by the amendments relative to 
Implementation of these programs. 
(Written comments on these issues
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should be submitted by January 1977 in 
order to receive full consideration.)

(1) How shall the Commissioner im­
plement Sec. 902(b) (2) of the Higher 
Education Act of 1965, as amended, 
which requires assurances that the State 
Commission will have an opportunity to 
comment on an application for a grant?

(2) How shall the Commissioner as­
sure that an application gives considera­
tion to the degree to which a program 
will be consistent with State, regional, or 
national priorities, as required by Sec. 
902(c)?

(3) How shall the Commissioner im­
plement Sec. 903(b)(6) and (7), which 
authorize grants for development of pro­
posed graduate and professional pro­
grams and for innovation in existing pro­
grams?
. (4) Sec. 923 requires that fellowships 
be awarded to individuals who are en­
rolled in a course of study leading to a 
degree of doctor of philosophy, doctor of 
arts, or equivalent degree. How should 
the Commissioner define such “equiva­
lent degree” programs in professional 
fields of study?

(5) Sec. 923(a) authorizes the Com­
missioner to award fellowships “on such 
basis as he may determine,” provided the 
recipients are enrolled in degree pro­
grams approved by him. In awarding 
such fellowships, should the Commis­
sioner:

(a) Allocate fellowships to institutions, 
with approved programs, which will 
nominate qualified candidates to the 
Commissioner;

(b) Conduct a national competition 
for students who may use their fellow­
ships to study at an institution having 
approved programs; or

(c) Use some other approach?
(6) Sec. 923(b) (1) requires the Com­

missioner to take into account present 
and projected needs for highly trained 
individuals in all areas of education be­
yond the high school. How may the Com­
missioner best determine these present 
and projected personnel needs?

(7) Sec. 923(b) (2) requires the Com­
missioner to take into account present 
and projected needs for highly trained 
individuals in other than academic 
career fields of high national priority. 
How may the Commissioner best deter­
mine these present and projected needs?

( 8) Sec. 923(b)(3) requires the Com­
missioner to consider the need to prepare 
a larger number of individuals from 
minority groups, especially from among 
groups who have been traditionally un­
derrepresented in colleges and universi­
ties, with the provision that no institu­
tion shall be required to grant them pref­
erence or disparate treatment in the 
award of fellowships. This raises several 
issues:

(a) How are these minority groups to 
• be defined?

(b) How may the Commissioner best 
administer this requirement?

(9) Sec. 924(a) requires the Commis­
sioner to pay to fellowship recipients 
stipends (including such allowances for 
subsistence and other expenses for such

persons and their dependents) that he 
determines to be consistent with prevail­
ing practices under comparable Feder­
ally-supported programs. Which other 
Federal programs should be examined to 
determine comparable rates?

(10) Sec. 924(b) requires the Commis­
sioner to pay to the institution of higher 
education at which a fellowship recipient 
is studying an educational allowance 
consistent with prevailing practices un­
der comparable Federally-supported pro­
grams. The Federal payment is to be re­
duced by any tuition or other required 
fees charged to the fellowship recipient. 
What other Federal programs should be 
examined to determine comparable 
rates?

9. On page 52425 (Appendix A) imme­
diately before the heading, “Part—I 
Community Colleges and State Postsec­
ondary Planning,” the following should 
be inserted:

Part H. Graduate Programs

Extension and Revision of Graduate 
Fellowships and Assistance

Sec. 171. (a )(1 ). Section 901(a)(3) is
amended by striking out “clauses (2 ), (3 ), 
and (4 )” and inserting in lieu thereof 
“clauses (1) and (2 )”.

(2) Section 901(c) of the Act is amended 
to read as follows:

“ (c) There are authorized to be appro­
priated $50,000,000 for each of the fiscal 
years ending prior to October 1, 1979, for 
the purpose of this part.”.

(3) (A ) Section 902(b) of the Act is 
amended by inserting “ (1 )” before “sets 
forth”, and by inserting before the period 
a comma and the following: “and (2) pro­
vides assurances that the institution has 
notified the appropriate State commission 
(established or designated under section 
1202 of this Act) and that the State com­
mission has been given the opportunity to 
offer recommendations on the application to 
the institution and to the Commissioner”.

(B ) Section 902 of the Act is amended by 
adding at the end thereof the following 
new subsection:

" (c ) In considering an application under 
this part for a program of activities from 
an institution of higher education Within a 
State, the Commissioner shall assure that 
consideration is given to the degree to which 
such program will be consistent with State, 
regional,- or national priorities.”.

(4) Section 903(b) of the Act is amended 
by striking out the word “and” at the end of 
clause (4>, by striking out the period at the 
end of clause (5) and inserting in lieu 
thereof a semicolon and the word “and” 
and by adding at the end thereof the follow­
ing new clauses:

“ (6) the development of proposed grad­
uate and professional programs; and 

“ (7) needed innovation in graduate and
professional programs.”.
(b ) Part B of title IX  of the Act is 

amended to read as follows:
“Part B—Fellowships for Graduate and 

Professional Study

“appropriations authorized

“ Sec. 921. There are authorized to be ap­
propriated such sums as may be necessary 
to carry out the provisions of this part.

“number of fellowships

“Sec. 922. (a ) During the fiscal year end­
ing June 30, 1973, and each of the succeed­

ing fiscal years ending prior to October 1, 
1979, the Commissioner is authorized to 
award not to exceed seven thousand five 
hundred fellowships to be used for study in 
graduate programs at institutions of higher 
education. Such fellowships may be awarded 
for such period of study as the Commissioner 
may determine but not in excess of thirty- 
six months except that 'the Commissioner 
may provide by regulation for the granting 
of such fellowships for a period of study not 
to exceed one twelve-month period in addi­
tion to the thirty-six month period set forth 
in this section under special circumstances 
which the Commissioner determines would 
most effectively serve the purposes of this 
part. The Commissioner shall make a deter­
mination'to provide such twelve-month ex­
tension of an award to an individual fellow­
ship recipient upon review of an applica­
tion for such extension by the recipient.

“.(b) In addition to the number of fel­
lowships authorized to be awarded by sub­
section (a ) of this section, the Commissioner 
is authorized to award fellowships equal to 
the number previously awarded during any 
fiscal year under this section but vacated 
prior to the end of the period for which they 
were awarded; except that each fellowship 
awarded under this subsection shall be for 
such period of study, not in excess of the 
remainder of ¿he period for which the fel­
lowship which it replaces was awarded, as 
the Commissioner may determine.

“ (c) The Commissioner may allow a fel­
lowship recipient to interrupt his studies for 
a period not to exceed twelve months for the 
purpose of work, travel, or independent 
study away from the campus, if such inde­
pendent study is supportive of the, fellow­
ship recipient’s academic program, except 
that the Commissioner shall make no pay­
ments to the fellowship recipient for such 
period for stipends, travel expenses, or al­
lowances for dependents or payments to in­
stitutions pursuant to the recipient’s fellow­
ship award.
“ AWARDS OF FELLOWSHIPS AND APPROVAL OF 

GRADUATE PROGRAMS

“ Sec. 923. (a ) The total number of fel­
lowships authorized by section 922(a) to be 
awfirded during a fiscal year shall be 
awarded by the Commissioner on such bases 
as he may determine, except that recipients 
of such fellowships shall be Individuals who 
have been admitted or who are enrolled in 
graduate or professional programs approved 
by the Commissioner and who are pursuing, 
a course of study leading to a degree of doc­
tor of philosophy, doctor of arts, or an equiv­
alent degree. The Commissioner shall ap­
prove a graduate program of an institution 
of higher education only upon his finding 
that the application contains satisfactory as­
surance that the institution will provide 
special orientations and practical experi­
ences designed to prepare its fellowship re­
cipients (1) for academic careers at some 
level of education beyond the high school, 
or (2) for other than academic careers in 
professional career fields of importance to 
the national interest, as determined by the 
Commissioner.

“ (b ) In  determining priorities and proce­
dures for the award of 'fellowships under 
this section the Commissioner shall—

“ (1) take into account present and 
projected needs for highly trained in­
dividuals in all areas of education be­
yond highschool,

“ (2) take into account present and 
projected needs for highly trained in­
dividuals in other than academic career 
fields of high national priority,
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" (3 ) consider the need to prepare a 

larger number of individuals from 
minority groups, especially from among 
such groups who have been tradition­
ally underrepresented in colleges and 
universities, but nothing contained in 
this clause shall be interpreted to re­
quire any educational institution to 
grant preference or disparate treatment 
to the members of one minority group 
on account of an imbalance which may 
exist with respect to the total number 
or percentage of individuals of that 
group participating in or receiving the 
benefits of this program, in comparison 
with the total number of percentage of 
Individuals of that group in any com­
munity, State, section, or other area, 

“ (4) assure that consideration in 
awarding fellowships under this part is 
given (A ) to individuals who have dem­
onstrated their competence outside of 
a higher education setting for at least 
two years subsequent to the completion 
of their undergraduate studies, or (B ) 

to individuals with varied backgrounds and 
experiences who have acquired such back­
grounds and experiences in other than aca­
demic settings,

" (5 ) seek to achieve a reasonable geo­
graphical distribution of graduate programs 
approved under this section, based upon 
such factors as student enrollments in insti­
tutions of higher education and population.

" (c )  No fellowship shall be awarded under 
this part for study at a school or departure of 
divinity.

"fellowship stipends

"Sec. 924. (a ) The Commissioner shall pay 
to individuals awarded fellowships under 
this part such stipends (including such al­
lowances for subsistence and other expenses 
for such persons and their dependents) as 
he may determine to be consistent with pre­
vailing practices under comparable federally 
supported programs.

" (b )  The Commissioner shall (in addition 
to the stipends paid to individuals under 
subsection ( a ) ) pay to the institution of 
higher education at which such person is 
pursuing his course of study such amounts as 
the Commissioner may determine to be con­
sistent with prevailing practices under com­
parable federally supported programs, except 
that such amount charged to a fellowship 
recipient and collected from such recipient 
by the Institution for tuition and other ex­
penses required by the institution as part of 
the recipient’s Instructional program shall 
be deducted from the payments to the insti­
tution under this subsection.

" fellowship conditions

"Sec. 925.(a ) An individual awarded a fel­
lowship under the provisions of this part 
shall continue to receive payments provided 
in section 924 only during such periods as 
the Commissioner finds that he is maintain­
ing satisfactory proficiency in, and devoting 
essentially full time to, study or research In 
the field in which such fellowshio was award­
ed, in an Institution of higher education, and 
is not engaging in gainful employment other 
than part-time employment by such institu­
tion in teaching, research, or similar activi­
ties, approved by the Commissioner.

“ (b ) The Commissioner is authorized to 
require reports containing such Information 
in such form and to file at such times as he 
determines necessary from any person 
awarded a fellowship under the provisions of 
this part. Such reports shall be accompanied 
by a certificate from an appropriate official 
at the institution of higher education, li­
brary, archive, or other research center ap­

proved by the Commissioner, stating that 
such person is making satisfactory progress 
in, and is devoting essentially full time to the 
program for which the fellowship was 
awarded.”.

bated: December 16,1976.

Edward Aguirre,
U.S. Commissioner of Education.

IPR Doc.76-37592 Piled 12-21-76; 8:45 am)

TASK FORCE ON NATIVE AMERICAN VO­
CATIONAL EDUCATION OF THE NA­
TIONAL ADVISORY COUNCIL ON VO­
CATIONAL EDUCATION

Notice of Public Hearing
Notice is hereby given, pursuant to 

PJli. 92-463, that the Task Force on 
Native American Vocational Education 
of the National Advisory Council on Vo­
cational Education will hold a hearing 
open to the public on January 12, 1976, 
from 9:00 a.m. to 5:00 p.m., local time, 
in .Room 2010, New Executive Office 
Bldg., 17th & Penna. Ave., N.W., Wash., 
D.C. The purpose of the hearing is to 
receive the testimony of invited witnesses 
regarding the effectiveness and status 
of Indian vocational education in the 
Eastern half of the United States. This 
hearing is being held in preparation for 
developing recommendations regarding 
the administration of the Education 
Amendments of 1976, P.L. 94-482.

The National Advisory Council on Vo­
cational Education is established under 
section 104 of the Vocational Education 
Amendments of 1968 (20 U.S.C. 1244). 
The Council is directed to advise the 
Commissioner of Education concerning 
the administration of preparation of 
general regulations for, and operation of 
vocational education programs, sup­
ported with assistance under the act, in­
cluding the effectiveness of such pro­
grams in meeting the purposes for which 
they are established and operated, make 
recommendations with respect thereto, 
and make annual reports of its findings 
and recommendations to the Secretary of 
HEW for transmittal to the Congress, 
and conduct independent evaluation of 
programs carried out under the act and 
publish and distribute the results thereof.

The meeting of the Task Force shall 
be open to the public. Records shall be 
kept of all Task Force proceedings and 
shall be available for public inspection 
at the office of the Council’s Executive 
Director, located in Suite 412, 425-13th 
Street, N.W., Washington, D.C. 20004.

Signed at Washington, D.C. on De­
cember 14,1976.

R e g in a l d  E . P e t t y , 
Executive Director.

[FR Doc.76-37496 Filed 12-21-76;8:45 am]

TITLE I AUDIT APPEAL
Notice of Acceptance of Application for 

Appeal
Notice is hereby given that, pursuant 

to the Notice establishing the Title I  
Audit Hearing Board (37 FR 23002,

October 27, 1972, as amended by 41 FR 
28568, July 12, 1976), an application for 
an appeal before the Board has been 
received from the State of Idaho and it 
has met the jurisdictional requirements 
of Section 5 of the Notice establishing 
the Board.

The appeal involves the allowability 
of specified expenditures of funds for 
programs under Title I  of the ESEA 
during the period July 1, 1973, through 
June 30, 1974. The U.S. Office of Educa­
tion seeks recovery of $159,431 based on 
audit exceptions taken to expenditures 
in the Boise, Pocatello and Blackfoot lo­
cal education agencies. A basic issue is 
whether certain Title I  funds were ex­
pended on properly targeted school pop­
ulations. The Audit Control Number is 
50000-10, Docket 2—(17)—76.

The prehearing conference will be held 
at 10:30 a.m. on February 17, 1977, in 
Room 4173, 400 Maryland Avenue, S.W., 
Washington, D.C.

Section 7 (c) of the Notice setting up 
the board provides:

(c) intervention bv third parties. ( 1 ) 
Interested third parties may, upon ap­
plication to the Board Chairman, inter­
vene in proceedings conducted under 
this notice. Such application must indi­
cate to the satisfaction of the Board 
Chairman that the intervener has in­
formation relative to the specific issues 
raised by the final audit determination 
and that such information will be useful 
to the Hearing Panel in resolving those 
issues.

(2) When third parties are given leave 
to intervene in accordance with sub- 
paragraph ( 1) above, such parties shall 
be afforded the same opportunities as 
other parties to present written materi­
als, to participate in informal confer­
ences, to call witnesses, to cross-examine 
other witnesses, and to be represented by 
counsel.

All such applications for intervention 
will be considered if received on or before 
February 2,1977.
(20 U.S.C. 241a, 1232c)
(Catalog of Federal Domestic Assistance 
Number 13,428, Educationally Deprived Chil­
dren—Local Educational Agencies).

Dated: December 16,1976.
E d w a r d  A g u ir r e ,

U.S. Commissioner of Education.
[FR Doc.76-37582 Filed 12-21-76;8:45 am]

Office of the Secretary
SUPPLEMENTARY MEDICAL INSURANCE 

FOR THE AGED AND DISABLED
Monthly Actuarial Rates and Monthly 

Premium Rate
Pursuant to authority contained in 

sections 1839(c) (1) and (4) of the Social 
Security Act (42 U.S.C. 1395r(c) (1) and
(4 )), the Secretary of Health, Education, 
and Welfare is required to promulgate 
two monthly adequate actuarial rates for 
the Medicare Supplementary Medical In­
surance (SM I) program for the period 
July 1977 through June 1978. One rate is
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equivalent to one-half of the estimated 
incurred cost of the program per aged 
enrollee, and the other is equivalent to 
one-half of the estimated incurred cost, 
for each disabled enrollee. Pursuant to 
authority contained in section 1839(c)
(3) gf the Social Security Act (42 U.S.C. 
1395r(c) (3 )),  the Secretary is also re­
quired to promulgate a single monthly _ 
premium rate for both aged and dis- 
abled enrollees whiqh is derived from the 
monthly adequate actuarial rate for the 
aged enrollees. The difference between 
the premium paid by enrollees and total 
incurred per capita costs is met from the 
general revenues of the Federal govern­
ment. The notices of these promulgations 
for the period July 1977 through June 
1978 are as follows:
N o t ic e  o p  M o n t h l y  A d e q u a t e  A c t u a r ia l  

R ate s

On the basis of the accompanying 
statement of actuarial assumptions and 
bases pursuant to section 1839(c) (1) and
(4) of the Social Security Act (42 U.S.C. 
1395r(c) (1) and (4 )),  I  hereby deter­
mine that the monthly adequate actuar­
ial rates which shall be applicable for the
12-month period commencing July 1, 
1977, are $12.30 for enrollees age 65 and 
over and $25.00 for disabled enrollees un­
der age 65.

N o t ic e  o f  M o n t h l y  P r e m iu m  R ate

Pursuant to authority contained in 
section 1839(c) (3) of the Social Security 
Act (42 U.S.C. 1395r(c) (3 )),  I  hereby 
determine and announce that the dollar 
amount which shall be applicable for 
premiums for purposes of section 1839(c)
(3) of the Act shall be $7.70 monthly in 
the 12-month period beginning July 
1977 and ending June 1978.
Statement of Actuarial Assumptions and 

Bases Employed in  Determining the 
Monthly  Adequate Actuarial Rates and 
the Standard Monthly  Premium  Rate 
for the Supplementary Medical I nsur­
ance Program Beginning July 1977
This Is a statement of actuarial assump­

tions and bases employed In determining the 
adequate actuarial rates and the standard 
monthly permium rate for the Supplemen­
tary Medical Insurance Program (SM I) for 
the period July 1977 through June 1978. The 
monthly adequate actuarial rate for enrollees 
age 85 and over is $12.30. The monthly ade­
quate actuarial rate for disabled enrollees is 
$25.00. The standard monthly premium rate 
for both types of enrollees is $7.70.

I. Actuarial status of the supplementary 
medical insurance trust fund. The law re­
quires that the SMI program be financed on 
an incurred basis. That is, the income to the 
program during the 12-month period for 
which adequate rates are effective must be 
sufflicent to pay for services (including as­
sociated administrative costs) rendered dur­
ing that period even though payment for 
some of these services will not be made until 
after the close of the period. The portion of 
income required to cover those benefits not 
paid until after the close of the year is added 
to the trust fund until needed. Thus, the 
trust fund at any time should be equal to the 
cost of the benefits and administration in­
curred but not yet paid. Because the ade­
quate rates are established prospectively, 
they are subject to projection error. As a re­

sult, the income to the program may not be 
equal to incurred costs and therefore the 
trust fund may not be equal to the value of 
incurred but unpaid expenses. Modest défi­
ciences in the trust fund balance do not in­
terfere with the operation of the .program if 
the fund is large relative to outlays and if 
future financing is established to correct the 
deficiencies. Table I  summarizes the esti­
mated actuarial status of the trust fund as 
of June 30, 1975, 1976, and 1977.

TABLE I

Assets at Liability for 
Year end of incurred but Assets and

ending period (in unpaid liabilities 
June 30 millions) services (in millions) 

(in millions)

1975 _____  $1,484 $1,399 $85
1976 _____  1,308 1,732 -424
1977 _____  1,945 2,055 -110

The sizeable deficit shown at the end of 
fiscal year 1976 results from program cost in­
creases substantially in excess of those antic­
ipated in setting the adequate rates for 
1976. The adequate rates for the year ending 
June 30, 1977 contain a margin which is ex­
pected to decrease the program deficit by 
about $300 million at the end of that year. 
This remaining deficiency must be considered 
in establishing the financing for subsequent 
years.

II. Monthly adequate actuarial rates for 
enrollees age 65 and older. The monthly ade­
quate actuarial rate is one-half the monthly 
projected per capita cost for benefits and ad­
ministrative expenses adjusted to allow for 
interest earnings on the fund, to allow for a 
contingency margin, and to allow for amor­
tization of the program surplus or deficit.

The monthly adequate actuarial rate for 
enrollees age 65 and older for the year end­
ing June 30, 1978, was determined by project­
ing the fiscal year 1975 per capita cost by 
type of service. The projected costs for the 
years ending June 30, 1975, 1976, 1977, and 
1978 are shown in Table II. The 1975 values 
were established from program data. Subse­
quent years were projected using a combina­
tion of program data and data from external 
sources. The projection factors used are 
shown in Table m .
Table II.—Derivation of S M I aged monthly rate required 

for years ending June SO, 1976-78

1975 1976 1977 1978

Covered services (at 
level recognized) :
, Physicians’ reason­

able charges. Î____ $8.20 $9.34 $10.41 $12.25
Radiology and pa­

thology......... ....... .36 .43 .49 .57
Group practice plan. .17 .21 .25 .28
Independent lab...... .07 .07 .08 .09
Home health agen­

cies................ .... .14 .18 .24 .31
Outpatient hospital 

and other institu­
tions.................... .98 1.28 1.66 2.16

Total services... 9.92 11.51 13.13 15.66

Cost sharing:
Deductible............. -1.67 -1.70 -1.72 -1.73
Coinsurance............ -1.55 -1.85 -2.14 -2.62

Total benefits....... 6.70 7.96 9.27 11.31
Administrative expenses. .72 .90 .90 .97

Incurred expenditures... 7.42 8.86 10.17 12.28

Value of interest on fund. - .  19 - .  18 -.16 -.27
Margin for contingencies 

and to amortize un­
funded liabilities........ -.53 -1.18 .69 .29

Promulgated rate.......... 6.70 7.50 10.70 12.30

Table III

Physicians’ services:
Fees1......... .....
Number and mix2—  

Outpatient hospital and 
home health agencies—

Group practice plans......
Other..................- " -

Year ending June 30

1976 1977 1978

Percent Percent Percent
8.5 : 3 10.8 9.5
5.0 4.0 4.0

30.0 30.0 30.0
25.0 15.0 15.0
20.0 15.0 15.0

1 As paid by the program.
? Increase in the number of services received per capita 

and greater relative use of more expensive services.
* Reasonable charges were updated later than July 1, 

1976, in most areas so the average cost increase shown in 
table II is less than 10.8 pet-

The projected monthly rate required to pay 
for one-half of the total of benefits and ad­
ministrative costs for the year ending 
June 30, 1978, net of interest is $12.01. The 
monthly actuarially adequate rate of $12.30 
will eliminate the remaining deficit if the 
assumptions used in this projection are 
realized.

III. Adequate actuarial rate for the dis­
abled. The monthly adequate actuarial rate 
for disabled enrollees applies to persons eligi­
ble because they have been entitled to dis­
ability insurance benefits for not less than 
24 consecutive months or because they are 
suffering from end stage renal disease. Pro­
jections for disabled beneficiaries (other than 
those suffering from end stage renal disease) 
are prepared in an exactly parallel fashion as 
projections for the aged using the same 
actuarial assumptions. Costs for the end 
stage renal disease program are projected 
using a computer model because of the com­
plex demographic problems involved. The 
combined results for al( disabled beneficiaries 
are shown in table IV. The monthly rate 
required to pay for one-half of the total of 
benefits and administrative costs for disabled 
beneficiaries for the year ending June 30, 
1978, net of interest earnings is projected to 
be $24.41. The monthly actuarially adequate, 
rate of $25.00 provides a small margin for 
contingencies.
Table IV.—Derivation of S M I disabled monthly rate 

required for year ending June SO, 1976-78

1975 1976 1977 1978

Total benefits........ ...... $12.15 $15.53 $18.88 $22.97
Administrative expenses.. 1.30 1.76 1.83 1.98
Incurred expenditures... 13.45 17.29 20.71 24.95
Value of interest on fund. -.34 -.35 -.32 -.54
Margin for contingencies 

and to amortize un­
funded liabilities_____ 4.89 1.56 -1.39 .59

Promulgated monthly 
rate........................... 18.00 18.50 Î9.00 25.00

IV. Sensitivity testing. Several factors con­
tribute to uncertainty about future trends in 
medical care'costs. In  view of this, it seems 
appropriate to test the adequacy under alter­
nate assumptions of the rates promulgated 
here. The most unpredictable factors which 
contribute significantly to future costs are 
outpatient hospital costs, physician utiliza­
tion, and the increase in physician fees as 
constrained fyy the reasonable charge screens 
and the newly implemented economic index. 
(Utilization here, is measured indirectly and 
refers to increased costs per capita due to 
added visits, the use of more expensive serv­
ices, and other factors not explained by sim­
ple price per service increases). Two alter­
native sets of assumptions and the results of 
those assumptions are shown in Table V. All 
assumptions not shown in Table V are the 
same as in Table III.
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Tahiti V indicates that under fairly opti­
mistic assumptions the monthly rates pro­
mulgated will result in a surplus of $523 
million by the end of June 1978. Under fairly

V. Standard -premium rate. The law pro­
vides that the standard monthly premium 
rate, promulgated in December to apply for 
both aged and disabled enrollees under the 
supplementary medical insurance program, 
shall be the lesser of:

(i) The actuarial rate for enrollees age 65 
and older; or

(ii) The standard monthly premium cur­
rently being charged, increased by the same 
percentage that old-age, survivors, and dis­
ability insurance benefits were increased since 
the May preceding the promulgation (and 
rounded to the nearer dim e).

The standard monthly premium currently 
being charged is $7.20. The OASDI benefit 
table was increased 6.4 percent in June 1976. 
The $7.20 rate increased by 6.4 percent is 
$7.70 rounded to the nearer ten cent multi­
ple. Since this is less than the $12.30 actuarial 
rate, the standard premium rate is $7.70 for 
the twelve months ending with June 1978.

Dated: December 13,1976.
M arjorie L y n c h ,

Acting Secretary.
[PR Doc.76-37106 Piled 12-21-76;8:45 am]

FAMILY MEDIAN INCOME BY STATE 
Eligibility for Social Services Under Title 
XX of the Social Security Act, as Amended

Promulgation is made of the median 
income of a family of four for each State 
and for the States as a whole, applicable 
to the period October 1, 1977 through 
September 30, 1978, for the purpose of 
determining the extent of Federal finan­
cial participation (FFP) in State expend­
itures under Title X X  of the Social 
Security Act, under the provision of sec­
tions 2002(a) (5) (B ), 2002(a) (6) (A ) and 
(B ), and 2002(a) (14) (A ) of that Act. 
These sections impose certain limitations 
with respect to the availability of FFP 
based upon the relationship of the in­
come of the family of a service recipient 
to the median income of a family of four 
in the State, adjusted in accordance with 
regulations prescribed by the Secretary 
to take into account the size of the 
family.

Estimates of the median incomes of 
families of four persons for each State 
and the District of Columbia were de­
veloped by the Bureau of the Census. In 
developing the median income scale, the 
Bureau of the Census used three sources 
of data: (1) The 1976 Current Popula­
tion Survey, (2) the 1970 Census of Pop-

pessimistic assumptions the deficit increases 
to $994 million but the trust fund remains 
positive allowing the program to continue 
paying claims as presented.

ulation, and (3) per capita personal in­
come estimates from the Bureau of Eco­
nomic Analysis.

The methodology for adjusting median 
income for families of different size is 
specified in 45 CFR 228.60.

The median income for a family of 
four, by State, for fiscal year 1978—with 
calculations at the 80 percent, 90 percent, 
and 115 percent levels—are set forth 
below for use by States in establishing 
income ceilings and fee schedules under 
Title XX  of the Social Security Act:

Median income for families of i

State Median
income

80 pet 
of

median
income

90 pet 
,of

median
income

115 pet 
of

median
income

Alabama.............. $14,018 $11,214 $12,616 $16,121
Alaska............... ■ 25,638 20,510 23,074 29,484
Arizona............. . 15,829 12,663 14,246 18,203
Arkansas_________.. 12,969 10,375 11,672 14,914
California.............. 17,393 13,914 15,654 20,002
Colorado............. .. 16,928 13,542 15,235 19,467
Connecticut______.. 17,781 14,225 16,003 20,448
Delaware............. . 16,243 12,994 14,619 18,679
District of 

Columbia...... —.. 16,554 13,243 14,899 19,037
Florida...... ......... . 15,303 12,242 13,773 17,598
Georgia........ ...... ,. 14,538 11,630 13,084 16,719
Hawaii................ .. 18,825 15,060 16,943 21,649
Idaho........ ......... .. 14,664 11,731 13,198 16,864
Illinois.................. 17,793 H  234 16,014 20,462
Indiana............... .. 15,731 12,585 14,158 18,091
Iowa.................. .. 16,536 13,229 14,882 19,016
Kansas............. . .. 15,709 12,567 14,138 18,065
Kentucky________.. 13,625 10,900 12,263 15,669
Louisiana________ 13,992 11,194 12,593 16,091
Maine................... 12,948 10,358 11,653 14,890/
Maryland.............. 18,132 14,506 16,319 20,852
Massachusetts____.. 16,546 13,237 14,891 19,028
Michigan......... . .. 16,919 13,535 15,227 19,457
Minnesota.............. 16,871 13,497 15,184 19,402
Mississippi............. 12,174 9,739 10,957 14,000
Missouri............ .. 14,996 11,997 13,496 17,245
Montana................ 14,900 11,920 13,410 17,135
Nebraska________ .. 15,381 12,305 13,843 17,688
Nevada............. 16,945 13,556 15,251 19,487
New Hampshire.. . 14,954 11,963 13,459 17,197
New Jersey........ ... 17,984 14,387 16,186 20,682
New Mexico........... 13,954 11,163 12,559 16,047
New York.......... ... 16,105 12,884 14,495 18,521
North Carolina__ .. 13,883 11,106 12,495 15,965
North Dakota........ 15,321 12,257 13,789 17,619
Ohio................... .. 15,848 12,678 14,263 18,225
Oklahoma.......... . ■ 14,436 11,549 12,992 16,601
Oregon.................. 16,349 13,079 14,714 18,801
Pennsylvania......... 15,753 12,602 14,178* 

14,122
18,116

Rhode Island...... .. 15,691 12,553 18,045
South Carolina___.. 13,879 11,102 12,491 15,961
South Dakota____ 13,351 10,681 12,016 15,354
Tennessee___ ____ .. 13,646 10,917 12,281 15,693
Texas.................... 15,802 12,642 14,222 18,172
Utah................. .. 15,352 12,282 13,817 17,655
Vermont....... -,___ 14,294 11,435 12,865 16,438
Virginia................. 16,348 13,078 K  713 18,800
Washington......... 16,818 13,454 15,136 19,341
West Virginia...... .. 14,064 11,261 12,658 16,174
Wisconsin.............. 16,593 13,274 14,934 19,082
Wyoming............... 16,818 13,454 15,136 19,341

Note: The median income for a family of 4 in the 50 
States and the District of Columbia, applicable to the 
period Oct. 1, 1977, through Sept. 30, 1978, is $15,848.

Dated: December 16, 1976.
R obert F u l t o n ,

Administrator,
Social and Rehabilitation Service.

[FR Doc.76-37464 Filed 12-21-76;8:45 am]

WORK INCENTIVE PROGRAM; SOCIAL 
AND SUPPORTIVE SERVICES

Distribution of Funds
On September 30, 1976, the Social and 

Rehabilitation Service published in the 
F ederal R egister (41 FR 43221) and 
transmitted by SRS-AT-76-150, dated 
September 30, 1976, a proposed formula 
for distribution of funds under Section 
403(d) of the Social Security Act for 
States’ social and supportive service pro­
gram costs in the Work Incentive (W IN) 
program under Section 402(a) (19),(G) 
of the Act during Fiscal Year 1977. This 
action was, necessary to assure that 
States operate their programs within the 
amount available under this Depart­
ment’s appropriation.

Two comments, both from State agen­
cies, pertaining to the proposed Fiscal 
Year 1977 allocation formula were re­
ceived during the prescribed comment 
period. One State agency objected to the 
proposed formula because no consider­
ation was given to constantly increasing 
AFDC and AFDC-UF caseloads. The 
number of W IN registrants is a direct 
factor in the computation of the WIN 
manpower agency allocations and there­
fore a factor in the computation of the 
W IN limits of entitlement. As the AFDC 
and AFDC-UF caseloads affect the num­
ber of W IN registrants the change is re­
flected in the State’s limit of entitle­
ment through the formula. However, it 
is entirely passible for the AFDC and 
AFDC-UF caseloads to change without 
a corresponding change in the number of 
W IN registrants. Another State agency 
expressed the belief that the assumed 
consistent ratio between Separate Ad­
ministrative Unit (SAU) expenditures 
and Labor Department allocations could 
not be supported by facts. While a sta­
tistical validation of the linkage of SAU 
expenditures to manpower agencies al­
location cannot be made, it is believed 
that there is a valid direct relationship 
between the activity of the manpower 
agencies in job placement and training 
and the necessity for child care and 
other support services. It  should be 
noted that the ratio of available re­
sources for employment and training 
activities and for child care and sup­
portive services was established by the 
Congress in the annual appropriation.

The Service feels the proposed formula 
is the most equitable that can be de­
veloped under the circumstances. There­
fore, after consideration of the com­
ments received, no changes are being 
made in the proposed formula. Annual 
limits of entitlement for Fiscal Year 1977 
of State expenditures for social and sup­
port services under the Work Incentive 
(W IN ) program under Sections 402(a) 
(19) (G ) and 403(d) of the Social Secu­
rity Act will be calculated on the basis 
of the following formula:

Table V.—Actuarial status of the S M I trust fund under 8 sets of assumption*

This projection Low assumption High assumption

1977 1978 1977 1978 1977 1978

Per enrollee increases in: Percent
10.8

Percent
9.5

Percent
10.0

Percent
9.0

Percent
12.0

Percent
10.5

4.0 4.0 3.0 3.0 6.0 6.0
Outpatient hospital and home health agencies..____ 30.0 30.0 25.0 25.0 50.0 50.0

Assets as of June 30 (in millions).................
Liabilities as of June 30 (in millions)------ ------ ------
Trust fund—liabilities............................. ...........

. . ..  $1,945 
2,055 
-110

$2,645
2,533

112

$2,029
2,021

8

$2,970 
2,447 

523

$1,741 
2,140 
-399

$1,773 
2,767 
-994

i increase in the number of services received per capita and greater relative use of more expensive services.
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1. Twenty-five percent of the total 
funds available for all the States will be 
distributed on the basis of the ratio of 
each State’s total program costs claimed 
and allowed for Federal financial par­
ticipation under Sections 402(a) (19) (G ) 
and 403(d) of the Social Security Act, 42 
U.S.C. 602(a) (19) (G ) and 603(d), for 
Fiscal Year 1976 to the total of such pro­
gram costs for all States during Fiscal 
Year 1976.

2. Seventy-five percent of the total 
funds available for all the States will be 
distributed on the basis of the ratio of 
the amount of funds allocated by the 
Secretary of Labor in support of the 
W IN sponsor for employment and train­
ing for each State in Fiscal Year 1977 to 
the total amount of funds allocated by 
the Secretary of Labor in support of the 
W IN sponsor for employment and train­
ing for all States fo r  Fiscal Year 1977. 
The limits of entitlement shall be based 
upon the most recent information avail­
able at the time of promulgation.

Requests for Federal financial par­
ticipation in expenditures incurred pur­
suant to section 402(a) (19) (G ) during 
Fiscal Year 1977 will not be honored to 
the extent they exceed limits promul­
gated on this basis.

On September 1, 1977, the Service will 
reallocate any funds which a survey of 
all States indicates will not be expended 
during Fiscal Year 1977. This realloca­
tion will be computed using the same 
methodology as that described in the 
notice which established the revised 
limits of entitlement for Fiscal Year 1975 
for Social and Supportive Service under 
the Work Incentives (W IN ) Program 
which was published on October 16, 1975 
<45 FR 48544).

Dated: December 14,1976.
M . K e it h  W e ik e l , 

Acting Administrator, Social and 
Rehabilitation Service.

[FR  Doc.76-37545 Filed 12-21-76:8:45 am]

WORK INCENTIVE PROGRAM— SOCIAL 
AND SUPPORTIVE SERVICES

Limits of Entitlement
Notice is hereby given of annual limits 

of entitlement for States for Federal fi­
nancial participation in expenditures for 
child care and supportive services under 
the Work Incentive (W IN ) Program pur­
suant to sections 402(a) (19) (G ) and 403
(d) of the Social Security Act, 42 U.S.C. 
602(a) (19) (G ) and 603(d), for Fiscal 
Year 1977, October 1, 1976 through Sep­
tember 30, 1977. Pub. L. 94-439, the joint 
resolution making continuing appropria­
tions for the Fiscal Year 1977, and for 
other purposes, makes available such 
amounts as are necessary to continue 
activities under Title IV, part C of the 
Social Security Act, Including child care 
and supportive services pursuant to 
§ 402(a) (19) (G ), at a rate of $127,000,- 
000 per year.

Accordingly, limits of entitlement have 
been calculated on the basis of the allo­
cation formula published as FR Doc. 
76-37545 in this issue of the F ederal 
R egister , and the amount made avail­
able under Pub. L. 94-439, except that 
the limit of entitlement for Guam is 
$90,000 and the limit of entitlement for 
the Virgin Islands is $65,000, in compli­
ance with the limitation imposed by Sec­
tion 1108 of the Social Security Act. The 
limits of entitlement for States for child 
care, other supportive services and ad­
ministration under section 402(a) (19)
(G ) for thé period from October 1, 1976 
through September 30, 1977, are as fol­
lows:
A labam a_______ :_______________  $1, 365, 566
A la sk a______ _______________________  452, 820
A rizon a______ _______________ __ ' 1,406,294
Arkansas__________________ ____  955,900
Californ ia____ ________ _________  16,412,649
Colorado __________ _________ ±_- 2,153, 383
Connecticut_______.__________ __ 1, 385,848
Delaware___________________    381, 575
District of Columbia_________ _ 1, 716,865
Florida __________________ ;_____  2,160,946
G eorg ia___.*_____________________ 2,933,786
H aw aii________________________ 688,185
Id a h o ____________ ______________ 606,715
Illinois _____ _________ _________  6,435,222
In d ian a___________________________  1, 556,056
Io w a _____ t_______ .______________ 1.325,134
Kansas___________ ______________ 1,116,417
K entucky______________________  1,258,384
Lou isiana_____________ ! . .____ _ 1,110,819
M aine_____ _______ _____ ______ _ 624,992
M ary lan d__________________   2, 663,915
Massachusetts____________ _____  8,711,049
Michigan __________   8,249,142
Minnesota _______________    2, 744,392
Mississippi  _____ ________£   1,212,736
Missouri ______________    2,707,803
M ontana_______________________  637,610
Nebraska _____ _________ - ____ _ 521,658
N e v a d a ________________________  322,250
New Hampshire_____ _____________   288, 854
New Jersey ____ ________ ._____  4, 524,796
New Mexico_____________________ 647,845
New York_____________   12, 726,430
North Carolina_________________  1,500,500
North Dakota__________________-  .377,117
O h io _______________    5,759,228
Oklahoma____________________ _ 917,662
Oregon __________ ______________ 3,029,806
Pennsylvania______________   -  5,838,359
"Rhode Island____________________ 873,014
South Carolina________  -  987,418
South Dakota__________ ____ ___  633,252
Tennessee_____ _________ ______  1,336,013
Texas _________ _______ _ 3,215,666
Utah _____________________________  1, 867,840
V erm on t__________ _______ _— _ 840,107
Virginia _______________________  1,624,010
Washington __________   8,571,768
West Virginia_________________  2,394,995
W iscon s in ______ .--------- ---------  4,149,330
Wyoming ______________   -  227,223
Guam __________ _____ _____— _ 90,000
Puerto Rico------ -------- ------------- 1,196,156
Virgin Islands............... ..........  65,000

Total _— ________________ $127,000,000

Dated: December 2,1976.
R o b e r t  F u l t o n , 

Administrator, Social and 
Rehabilitation Service.

[FR Doc.76-37546 Filed 12-21-76:8:45 am]

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

OUTER CONTINENTAL SHELF OFFICIAL 
PROTRACTION DIAGRAMS

Notice of Approval
D ecember  7, 1976.

1. Notice is hereby given that, effec­
tive with this publication, the following 
OCS Official Protraction Diagrams ap­
proved on the date indicated, are avail­
able, for information only, in the Pacific 
Outer Continental Shelf Office, Bureau 
of Land Management, Los Angeles, CA. 
In accordance with Title 43, Code of 
Federal Regulations, these protraction 
diagrams are the basic record for the 
description of mineral and oil and gas 
lease offers in the geographic areas they 
represent.
Outer Continental Shelf Official Pbotrac-

tion  Diagrams

Approval
Description : date

NK 9—9 Escanaba Ridge. Nov. 2, 1976.
NK  10-1 Coos Bay________ Do.
NK 10-10 Cape Mendo-

c in o __________ Do.
NL 10-1 Copalis BeaCh___ Do.
NL 10—4 Cape Disap-

pointm ent___ Do.
NL 10-7 Tillamook Bay__ Do.
NK 10-7 Crescent City___ Nov. 5, 1976.
NL 10-10 Cape Foulweath-

e r ____________ Do.

2. Copies of these diagrams are for sale 
at two dollars ($2.00) per sheet by the 
Manager, Pacific Outer Continental Shelf 
Office, Bureau of Land Management, 300 
N. Los Angeles St., Rm. 7127, Los Angeles, 
CA. 90012. Checks or Money Orders 
should be made payable to the Bureau of 
Land Management.

H arold R . M a r t in ,
Acting Manager, Pacific Outer 

Continental Shelf Office.
[FR Doc.76-37570 Filed 12-21-76:8:45 am]

[NM  29135]
NEW MEXICO 

Notice of Application
D ecember  13, 1976. 

Notice is hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 (30 U.S.C. 185), as amended by 
the Act of November 16, 1973 (87 Stat. 
576), Tuco, Inc. has applied for a com­
pressor plant site right-of-way across 
the following land:
New Mexico Principal Meridian, New Mexico

T. 13 S., R. 30 E.,
Sec. 34, N W ^SW Vi.

H ie compressor plant site will be used 
in connection with natural gas operations 
and will occupy .44 acres of national re­
source land in Chaves County, New 
Mexico. % ]

The purpose of this notice is to inform 
the public that the Bureau will be pro­
ceeding with consideration o f whether
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the application should be approved, and 
if so, under what terms and conditions.

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man­
ager, Bureau of Land Management, P.O. 
Box 1397, Roswell, New Mexico 88201.

R atjl E. M ar tinez ,
Acting Chief, Branch 

of Lands and Minerals Operations.
[PR Doc.76-37516 Piled 12-21-76:8:45 am]

[NM  29134]

NEW MEXICO 
Notice of Application

D ecember 13,1976.
Notice is hereby given that, pursuant 

to Section 28 of the Mineral Leasing Act 
of 1920 (30 U.S.C. 185), as amended by 
the Act of November 16, 1973 (87 Stat. 
576), Tuco, Inc. has applied for a two 
6&8-inch natural gas pipelines rights- 
of-way across the following lands:

N e w  M e x ic o  P r in c ip a l  M e r id ia n ,
N e w  M e x ic o

T. 13 S., R. 30 E„
Sec. 24, W%SW%.

T. 14 S., R. 30 E.,
Sec. 3, lot 4;
Sec. 4, lot 1, SE14NE14, NE*,4SE%, S%SE%; 
Sec. 9, WI/2NE14, NE14SW 14, S%SW</4, 

'NW 1/4SE%;
Sec. 16, W ^ W ^ ; j 
Sec. 21, wy2wy2; 
sec. 28, wy2wy2:
Sec. 33, wy2w ^ .  ' ,

T. 15 W., R. 30 E.,
Sec. 4, lot 4, SW%NWi4, WVaSW^.

T. 12 S., R. 31 E., -
Sec. 17, SW 14NE14, SE14NW 14, Ei/gSW^,

swi/4swy4;
Sec. 20, W>/2NW>/4, NEi/4NW>/4, N W ^SW ^; 
Sec. 30, W%NEi4, 4SrEi/4SW ,̂ NW&SE14; 
Sec. 31, lots 1,2, NE14NW 14.

These pipelines will convey natural gas 
across 10.114 miles of national resource 
lands in Chaves County, New Mexico.

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man­
ager, Bureau of Land Management, P.O. 
Box 1397, Roswell, New Mexico 88201.

F red E. P adilla ,
Chief, Branch of Lands and 

Minerals Operations. 
[FR Doc.76-37517 Piled 12-21-76:8:45 am]

[NM 29305]

NEW MEXICO 
Notice of Application

December 14,1976.
Notice is hereby given that, pursuant 

to Section 28 of the Mineral Leasing Act 
of 1920 (30 U.S.C. 185), as amended by 
the Act of November 16, 1973 (87 Stat. 
576), Transwestern Pipeline Company 
has applied for six 4, 6&8-lnch natural 
gas pipelines rights-of-way across the 
following lands:

NOTICES

N e w  M e x ic o  P r in c ip a l  M e r id ia n ,
N e ^ t M e x ic o

T. 18 R. 24 E.^,
Sec. 1, lots 2, 3,^%NE%;
Sec. 12, sy2SEi4;
Sec. 14, NE^NE% .

T , 17 S., R.25 E.,
Sec. 21, S E ^ S W ^ ;
Sec. 32, N W 14SE14, Sy2 sEy,- 

T. 18 S., R. 25 E„
Sec. 2, N W 1/4SW i/4;
Sec. 3, sy2S%;
Sec. 5, lot 4, SW i/4N W 1/4;
Sec. 7, lot 3, Ny2NEi4, SW ^NEty, NEy4

swy4;
Sec, 8, Ny2NE]4, Ey,NWi4, S W ^ N W 1̂ .

These pipelines will convey natural gas 
across 5.474 miles of national resource 
lands in Eddy County, New Mexico.

The purpose of this notice is to inform 
the public that the Bureau will be pro­
ceeding with consideration of whether 
the applications should be approved, and 
if so, under what terms and conditions.

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man­
ager, Bureau of Land Management, P.O. 
Box 1397, Roswell, New Mexico 88201.

F red E. P adilla ,
Chief, Branch of Lands and

Minerals Operations.-
[PR Doc.76-37518 Filed 12-21-76:8:45 am]

[Oregon 016990 (W ash.)] 

WASHINGTON
Termination of Proposed Withdrawal and 

Reservation of Lands
D ecember 15, 1976.

Notice of an application filed by the 
Corps of Engineers, U.S. Department of 
the Army, Oregon 016990, for withdrawal 
and reservation of lands for use in con­
nection with project planning and the 
construction of the Asotin Dam and Res­
ervoir Project was published in the F ed ­
eral R egister  Document No. 65-13160 
on page 15238 of the issue of December 9, 
1965. The Asotin Dam and Reservoir 
Project was deauthorized by Public Law 
94-199 of December 31, 1975 (89 Stat. 
1117) and the applicant agency has can­
celed its application involving the lands 
described in the F ederal R egister pub­
lication referred to above. Therefore, 
pursuant to the regulations contained 
in 43 CFR 2091.2-5(b) (1) such lands 
will be at 10:00 a.m. on January 20, 
1977, relieved of the segregative effect of 
the above-mentioned application.

L eland  D. M o rriso n ,
Acting Chief, Branch of 

Lands and Mineral Operations.
[FR Doc.76-37515 Plied 12-21-76;8:45 am]

[Wyoming 55677]

WYOMING 
Notice of Application

D ecember  14, 1976. 
Notice is hereby given that pursuant 

to the Act of May 24, 1928, 49 U.S.C.

55755

211-214," Trans Mountain Air, Ltd., has 
applied for an airport lease for the fol­
lowing national resource land:

S i x t h  P r in c ip a l  M e r id ia n , W y o m in g

T. 27 N., R. 78 W.,
A tract of land 60 feet wide, the center­

line of which is described as follows:
- Beginning at the northwest corner of sec. 

29, T. 27 N., R. 78 W.; thence on a south­
erly direction along the west boundary of 
gaid sec. 29 for a distance of 558.0 feet 
to a point; thence on a bearing of N. 
61 °E. for a distance of 16.8 feet to the 
true point of beginning of the above said 
survey center line; thence on a bearing 
of N. 61 °E. more or less for a distance 
of 3,060 feet more or less to the end of 
said center line at the east boundary of 
the SEi4SW}4 sec. 20, T. 27 N., R. 78 W. 

The tract described contains 4.2 acres.

The purpose of this notice is to in­
form the public that the filing of this 
application segregates the described land 
from all other forms of use or disposal 
under the public land laws.

Interested persons desiring to express 
their views should promptly send their 
comments together with their name and 
address to the District-Manager, Bureau 
of Land Management, 1300—Third 
Street, P.O. Box 670, Rawlins, Wyoming 
82301.

D elm ar  D. V a il , 
Acting State Director.

[FR Doc.76-37519 Filed 12-21-76:8:45 am]

Office of the Secretary 
ADVISORY COMMITTEES 

Renewal
This notice is published in accordance 

with the provisions of Section 7(a) of 
the Office of Management and Budget 
Circular A-63 (Revised). Pursuant to 
the authority contained in Section 14(a) 
of the Federal Advisory Committee Act 
(Public Law 92-463), I  have determined 
that renewal of the advisory committees 
listed below is necessary’and in the pub­
lic interest.
Advisory Committee on Water Data for Public

Use
Committee on Minority Participation in

Earth Science and Mineral Engineering 
Earthquake Studies Advisory Panel

The Office of Management and Budget 
has concurred in the renewal of these 
committees.

Further information regarding these 
renewals may be obtained from the De­
partment Committee Management Offi­
cer, Office of the Secretary, U.S. Depart­
ment of the Interior, Washington, D.C. 
20240, telephone 202-343-8401.

Dated : December 14,1976.
T hom as  S. K leppe , 

Secretary of the Interior.
[FR Doc.76-37520 Filed 12-21-76;8:45 am]
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NATIONAL SCIENCE FOUNDATION
SUBPANEL ON OPTICAL AND INFRARED 

ASTRONOMY
Open Meeting

In accordance with the Federal Ad­
visory Committee Act, Pub. L. 92-463, the 
National Science Foundation announces 
the"following meeting:
Name: Subpanel on Optical and Infrared 

Astronomy of the Advisory Panel for 
Astronomy.

Date: January 10-11, 1977.
Time: 9 a.m.
Place: Steward Observatory, Boom 108, Uni­

versity of Arizona, Tucson, Arizona 85721. 
Type of meeting: Open— January TO (9 am .

to 5 p.m.) January 11 (9 a.m. to 3 pm .) 
Contact: Dr. Peter A. Strittmatter, Steward 

Observatory, University of Arizona, Tucson, 
Arizona 85721, 602/884-1784 or, Dr. Peter 
B. Boyce, National Science Foundation, Di­
vision of Astronomical Sciences, Washing­
ton, D.C. 20550, 202/632-4187.

Summary minutes: May be obtained from  
the Committee Management Coordination 
Staff, Division of Personnel and Manage­
ment, Boom 248, National Science Foun­
dation, Washington, D.C. 20550.

Purpose: To review NSF programs in optical 
and infrared astronomy.

Agenda: Will include the following discus­
sion and presentations:

J a n u a r y  10, 1977
9 a.m. Discussion of scientific opportun­
ities.

11 am . Discussion of instrumental or tech­
nique problems.

12 m. Lunch.
1 pm . Continuation of discussion on instru­
mental or technique problems.

3:30 pm . Discussion of draft report.
5:00 pm . Adjourn.

J a n u a r y  11, 1977

9 am . Discussion of priorities within O/IB  
program and assignment of writing tasks 
for final report.

11 am . Beview of further questions for 
Working Group discussion.

3 pm . Adjourn.
M . R . W in k l e r ,
Acting Committee 
Management Officer.

D ecember  17,1976.
[FB  Doc.76-37526 Filed 12-21-76; 8:45 ami

OFFICE OF MANAGEMENT AND 
BUDGET

CLEARANCE OF REPORTS 
List of Requests

The following is a list of request for 
clearance of reports intended for use in 
collecting information from the public 
received by the Office of Management 
and Budget on December 9, 1976 (44 
U.S.C. 3509). The purpose of publishing 
this list in the F ederal R egister Is to in­
form the public.

The list includes the title of each re­
quest received; the name of the agency 
sponsoring the proposed collection of in­
formation; the agency form number(s), 
if applicable; the frequency with which 
the information Is proposed to be collect­
ed ; the name of the reviewer or reviewing

division within UMB, and an indication 
of who will be the respondents to the 
proposed collection.

Requests for extension which appear to 
raise no significant issues are to be ap­
proved after brief notice through this 
release.

Further information about the items 
on this daily list may be obtained from 
the Clearance Office, Office of Manage­
ment and Budget, Washington, D.C. 
20503 (202-395-4529), or from the re­
viewer listed.

N e w  F o r m s

ENVIRONMENT PROTECTION AGENCY
Questionnaire to Farmers, ABCS Personnel, 

single-time, 6-8 farmers from 2 counties 
in 17 regions of corn belt, Ellétt, C. A., 395- 
5867.

U.S. CIVIL SERVICE COMMISSION

Application for Federal Employment, 1200, 
1201, 1202, 1203, 1281, on occasion, appli­
cant for Federal employment, Caywood, 
D. P., 395-3443.
NATIONAL FOUNDATION ON THE ARTS AND 

HUM ANITIES

Questionnaire for National Endowment for 
the Humanities, journalism fellows, an­
nually, fellows, Tracey Cole, 395-5870.

DEPARTMENT OF HEALTH, EDUCATION, AND 
WELFARE

National Institute of Education, A  Study of 
the Use of Education and Training Funds 
in the Private Sector, NIE-171, single-time, 
universe of company/unlon contracts hav­
ing tuition air provision, Strasser, A., 395- 
5867.

Office of Human Development, Day Care Sta­
bility and Bural Supply Study, single-timé, 
family day care providers, Sunderhauf, M. 
B., 395-6140.

DEPARTMENT OF HOUSING AND URBAN 
DEVELOPMENT

Administration (Office of Assistant Secre­
tary), Depository Bank Aceptance and 
Confirmation Statement, HUD-4304, on oc­
casion, borrower, Housing, Veterans and 
Labor Division, 395-3532.

DEPARTMENT OF LABOR

Bureau of International Labor Affairs, Rec­
ordkeeping Requirements for Employers 
With Less Than Eleven Employees, other 
(see SF-83), employers with less than 
eleven employees, Strasser, A., 395-5867.

B e v is io n s

FEDERAL RESERVE SYSTEM

Becelpt and Shipment of United States and 
Mexican Currency Between U.S. Banks and 
Foreigners, FB465, monthly, banks in Fed­
eral Beserve Districts 11 and 12 dealing In 
Mexican currency, Hulett, D. T., 395-4730.

VETERANS ADMINISTRATION

State Approving Agency Check Sheet (Cor­
respondence Courses), 22-8670, on occasion, 
State approving agencies, Caywood, D. P., 
395-3443.

DEPARTMENT OF COMMERCE

Bureau of Census:
Privacy and Confidentiality Opinion Sur­

vey, Privacy and Confidentiality Objec­
tive Survey, PCS-100, FCS-200, single­
time, households previously contacted in 
census and University of Michigan, Marla 
Gonzalez, 395-6132.

Iron and Steel Foundries, M33A, monthly, 
manufacturers of iron and steel cast­
ings, Cynthia Wiggins, 395-5631.

DEPARTMENT OF HEALTH, EDUCATION, AND 
WELFARE

Social Security Administration, Military 
Service Questionnaire, SSA 2512, on occa­
sion, veterans, Caywood, D. P., 395-3443.

E x t e n s io n s

NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION

Bequest for Guest Speaker, NASA/201, ' 
weekly, civic, professional, and educational 
organizations, Tracey Cole, 395-5870.

DEPARTMENT OF COMMERCE

Bureau of Economic Analysis, Plant and 
Equipment Expenditures Survey Annual 

Supplement, BE 456A, annually, nonmanu­
facturing, Laverne V. Collins, 395-5867.

DEPARTMENT OF HEALTH, EDUCATION, AND 
WELFARE

Office of Human Development, Longitudinal 
Evaluation of the Nutrition Program, an­
nually, elderly persons not participating in 
nutrition program, Marsha Traynham, 
395-4529.

DEPARTMENT OF HOUSING AND URBAN 
DEVELOPMENT

Housing Production and Mortgage Credit 
Survey Instructions and Certificate (Land 
Survey), FHA-2457, on occasion, registered 
surveyor, Housing,'Veterans and Labor Di­
vision, 395-3532.

P h il l ip  D. L arsen , 
Budget and Management Officer. 

[FB  Doc. 76-37642 Filed 12-21-76;8.'45 am]

POSTAL RATE COMMISSION
MAIL CLASSIFICATION SCHEDULE, 

1976
[Docket Nos. MC76—1— 4] 

Resumption of Hearings and Revised 
Procedural Schedule

D ecember  16, 197$.
Notice is hereby given that the Admin­

istrative Law Judge has established 
January 18, 1977, as the date to resume 
hearings in Docket No. MC76-2, at 9:30 
a.m., in the Commission’s Hearing Room, 
Suite 500, 2000 L Street, N.W., Washing­
ton, D.C.

Pursuant to Commission Order No. 146, 
a revised procedural schedule has been 
adopted in Docket Nos. MC76-1, 2, 3, and 
4, and is available to all interested parties 
in the Commission’s Docket Room at the 
above-listed address or by calling the 
Docket Room, at Area Code 202-254- 
3804.

Jam es  R . L in d sa y ,
Secretary of the Commission.

[FB  Doc.76-37571 Filed 12-21-76; 8:45 am]
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SECURITIES AND EXCHANGE 
COMMISSION

[Release No.34-13063; Pile No. SR-CBOE- 
1976-23]

CHICAGO BOARD OPTIONS EXCHANGE, 
INC.

Proposed Rule Change
Pursuant to Section 19(b) (1) of the 

Securities Exchange Act of 1934, 15 
U.S.C. 78s(b) (1) as amended by Pub. L. 
No. 94-29, 16 (June 4, 1975), notice is 
hereby given that on December 6, 1976 
the above-mentioned self-regulatory 
organization filed with the Securities and 
Exchange Commission a proposed rule 
change as follows:
(Brackets indicate deletions; italics, new 

material.)

CBOE’s Statement of the Teems of Sub­
stance of the Proposed Rule Change

MATTERS SUBJECT TO ARBITRATION

Rule 18.1. (a ) Any controversy between 
parties wlio are members,1 or [Approved Per­
sons] persons associated with a member 
which arises out of the Exchange business 
of such parties shall, at the request of any 
such party, be submitted for arbitration in 
accordance with these rules.

(b ) Any controversy between a non-mem­
ber and a member or [an Approved Person] 
persons associated with a member which 
arises out of the Exchange business of such 
member, or [Approved Person] a person 
associated with a member shall, at the re­
quest of such non-member, be submitted for 
arbitration in accordance with these rules.

(c) Any controversy between a member 
and an employee of such member which is 
related to such employment shall, at the 
request of any such party, be submitted for 
arbitration in accordance with these rules.

[ (c) ] (d ) The arbitration provisions of 
this Chapter shall not constitute a prospec­
tive waiver of any right of action that may 
arise under the federal securities laws.
* * * Interpretations and Policies:

.01 For purposes of this Chapter, the terms 
member, a person associated with a member 
and an employee of a member shall be 
deemed to encompass those persons who were 
former Exchange members, persons associ­
ated with a member or employees of mem­
bers.

.02 It may be deemed conduct inconsistent 
with fust and equitable principles of trade 
for a member, a person associated with a 
member or employee of a member to fail to 
submit a dispute for arbitration under the 
provisions of this Chapter, or to fail to 
appear or 'to provide any document in his 
possession or control as directed pursuant 
to the provisions of this Chapter or to fail 
to honor an award of arbitrators properly 
rendered pursuant to the provisionsi of this 
Chapter where a timely motion has not been 
made to vacate or modify such award pur­
suant to applicable law.

IN ITIATIO N  OF ARBITRATION PROCEEDINGS

Rule 18.2 A member, [Approved Person], 
a person associated with a member [or] a 
non-member, or employee of a member who 
wishes to initiate arbitration proceedings in 
accordance with Rule 18.1 shall, within a

1 The term “member” as defined in the 
Constitution and used in the Rules includes 
a nominee of a member organization unless 
the context otherwise requires.

reasonable time after the event giving rise 
to the controversy, file with the Secretary of 
the Exchange a written statement requesting 
arbitration. Such statement shall include (a ) 
a concise description of the controversy; (b ) 
the matters to be arbitrated, and if possible, 
the amount in dispute; (c) the names of the 
parties involved; (d) the names and ad­
dresses of counsel, if any, for the person 
requesting arbitration. The Secretary shall 
promptly furnish a copy of this statement to 
the responding party for reply.
* * * Interpretations and Policies:

.01 For purposes of this Chapter an arbi­
tration proceeding will be deemed to be 
initiated within a “reasonable time," if it is 
filed no later than one year from the date 
of the event giving rise to the controversy; 
provided however, that the Committee may 
in the exercise of its discretion hear cases 
filed after the one-year period.

REPLY

Rule 18.3 [No Change]

SUBMISSION FOR ARBITRATION

Rule 18.4. Copies of the statement request­
ing arbitration, the reply, and any counter­
claim and reply to the counterclaim shall be 
attached to a form of Submission prescribed 
by the Exchange, which shall be sent to the 
parties who shall execute their respective 
copies of the Submission. The copies of said 
Submission shall be returned within [ten] 
10 business days of their receipt to the Sec­
retary who shall, forthwith upon their re­
ceipt, submit the copies to the Arbitration 
Committee. The Arbitration Committee may 
decline in any case to accept a Submission 
for arbitration. If jurisdiction is not so de­
clined, upon receipt of the executed Sub­
mission^) for arbitration, the Arbitration 
Committee shall assign the matter to [an 
arbitrator or] a panel of arbitrators selected 
in accordance with Rule 18.5.

SELECTION OF ARBITRATORS

Rule 18.5 (a ) Member Controversies. Any 
controversy between parties who are mem­
bers, persons associated with a member, or 
employees of members shall be submitted for 
arbitration to a panel consisting of three 
members of the Arbitration Committee 
chosen by lot. [The parties] Any party to 
the controversy may petition the Arbitration 
Committee for permission to arbitrate the 
controversy [in ] at an alternate [agreed 
upon forum] * situs for arbitration. Upon 
agreement of the other parties and Com­
mittee approval the parties may proceed with 
arbitration [in ] at such alternative [forum] 
situs.

(b ) Non-Member Controversies. If one of 
the parties to a controversy is a non-mem­
ber, unless the parties elect to have the 
panel of arbitrators selected in accordance 
with paragraph (a ) of this Rule, [the panel 
shall be selected in the following manner: 
(i) where the amount involved in a con­
troversy (exclusive ot^ interest and costs) 
is more than. $500 or where the non-member 
does not make the election provided for by 
section (ii) of this subparagraph,] the con­
troversy shall be submitted for arbitration 
to a panel consisting of three arbitrators, 
one member of the Arbitration Committee 
and two non-members selected by lot from 
the non-member panel provided for by Rule 
2.8. [( i i )  where the amount involved in the 
controversy (exclusive of interest and costs) 
is more than $500, the non-member may 
elect to submit the dispute to a single ar­
bitrator selected by lot from the non-mem­
ber panel provided for by Rule 2.8.] Any 
party to the controversy may petition the

Arbitration Committee for permission to 
arbitrate the controversy at an alternate 
situs for arbitration. Upon agreement by the 
other parties and Committee approval the 
parties may proceed with arbitration at such 
alternate situs.

(c ) Optional Procedure. An initiating non­
member party may at the discretion of the 
Arbitration Committee have any dispute of 
$1,000 or less determined solely upon docu­
mentary evidence submitted by the parties; 
provided however, that any explanations or 
arguments accompanying the documents 
submitted by any party under this procedure 
must be notarised.
* * * Interpretations and Policies:

.01 The Arbitration Committee may either 
establish Exchange arbitration facilities out­
side the Chicago area or refer arbitration 
cases to other securities industry arbitration 
organizations where the parties have re­
quested an alternate situs. In the event a 
panel chosen in accordance with the pro­
visions of this Chapter conducts the arbitra­
tion, such panel shall follow the procedures 
contained in this Chapter.

AMENDMENTS

Rule 18.6. [No Change]
TIME AND PLACE OF HEARING

Rule 18.7. (a) The [arbitrator] Chairman 
of the panel assigned to a particular matter 
shall appoint a time and place for the hear­
ing and shall cause notice thereof to be given 
to each of the parties as provided in Rule 
18.12. Notice of the initial hearing shall be 
given at least 10 business days prior to the 
date fixed for the hearing, and notice shall 
be given of each subsequent hearing as deter­
mined by the arbitrator[s]. Attendance at a 
hearing waives notice thereof.

(b ) The arbitration panel may require the 
parties to post in advance with the Secretary 
of the Exchange a bond or other security in 
such amount as it deems necessary to defray 
expenses of the arbitration proceeding. Such 
bond or security shall promptly be. returned 
to the parties upon the payment of fees or 
other costs assessed in compliance with Rule 
18.11.

REPRESENTATION BY COUNSEL

Rule 18.8. Any party may elect to be rep­
resented by counsel at any stage of the ar­
bitration proceedings. A party who is rep­
resented by counsel shall provide the Arbitra­
tion Committee with the name and address of 
his counsel, and thereafter, papers in the 
proceeding to be served upon such [parties] 
party shall be served upon his counsel.

ATTENDANCE AT HEARINGS

Rule 18.9. [No Change]
CONDUCT OF HEARINGS

Rule 18.10. [No Change]
AWARD OF ARBITRATORS

Rule 18.11 (a ) Within 30 business days 
from the date that an arbitration hearing 
shall have been declared closed (unless the 
hearings are re-opened by the arbitrators 
upon a showing of good cause as permitted by 
law ), the arbitrators shall file with the Sec­
retary of the Exchange a written award 
signed by a majority of the arbitrators, and 
such award shall be served upon the parties 
by the Secretary of the Exchange in accord­
ance with Rule 18.12. The arbitrators shall be 
empowered to assess any costs or fees in con­
nection with the arbitration upon the parties 
in such manner as they deem to be appro­
priate. Except as otherwise directed by law, 
all awards rendered under this Chapter shall

FEDERAL REGISTER, VOL. 4 1 , NO. 2 4 7 — WEDNESDAY, DECEMBER 22 , 1976



55758 NOTICES

be deemed final and not subject to review or 
appeal.

(b ) The arbitrators may fix in the award 
the amount of costs chargeable to the par­
ties to cover the expense of the hearing(s) 
and shall determine the manner in which 
and by whom such costs shall be borne.

NOTICE

Rule 18.4?. [No Change]

Exchange’s Statement of Basis and 
Purpose

R u l e  18.1
A new provision has been added which 

allows controversies between members 
and their employees relating to employ­
ment matters to be submitted to arbitra­
tion pursuant to the rules of the Ex­
change. It  is felt that this is a necessary 
adjunct to the types of matters which 
are properly subject to Exchange arbi­
tration.

Interpretation and Policy .01 has been 
added to Rule 18.1 to provide that the 
jurisdiction under this Chapter extend 
to resolve controversies involving former 
Exchange members, persons associated 
with a member, or employees of members 
provided that such controversies arose 
while the parties were members of the 
Exchange. The Exchange desires to pre­
clude former Exchange members from 
ignoring petitions to arbitrate thereby 
enabling the existing Exchange member 
to utilize the Exchange arbitration pro­
cedures and forego resorting to the 
costly and time consuming process of 
litigating his claim in the courts. This 
revision reflects the holding in MUH v. 
Newberger, Loeb. & Co., Inc. 540 F.2d 
970 (9th Cir. 1976) wherein the circuit 
stated that it “would seem strange in­
deed that with such a significant in­
tegrated method of dispute settlement 
one party could frustrate the purpose of 
the Exchange rules and the federal 
policy favoring arbitration by the mere 
expediency of resignation from the Ex­
change.”  (at 973.)

Interpretation .02 to Rule 18.1 proposes 
that failure to abide by the provisions 
of this Chapter can be deemed conduct 
inconsistent with just and equitable 
principles of trade. This is in accordance 
with other securities industry arbitra­
tion codes and consistent with the Se­
curities and . Exchange Commission’s 
opinion In  the Matter of the Application 
of Stix & Co., Exchange Act Release No. 
34-12760 (September 2, 1976). The Ex­
change believes that this provision will 
dissuade Exchange members from de­
faulting in the payment of arbitration 
awards.

R ule 18.2
Interpretation .01 has been added to 

Rule 18.2 which interprets the term 
“ reasonable time” in the rule. Under this 
interpretation, an arbitration proceed­
ing will be deemed to be initiated within 
a reasonable time if it is filed no later 
than one year from the date of the event 
giving rise to the controversy. This pro­
vision is a "statute of limitations” and 
is necessary to assure that the Arbitra­
tion Committee will not be required to

hear aged claims where witnesses will be 
difficult to locate and the recollection of 
events hazy. Also, it is believed that in 
fairness to the responding party he 
should not be subject to arbitration on 
a matter for time immemorial.

Rule 18.5
A new provision is proposed to be added 

to Rule 18.5 (a) and (b) which recog­
nizes a party’s right to petition the Ar­
bitration, Committee for permission to 
arbitrate the controversy at an alternate 
situs. This provision recognizes the es­
tablishment of arbitration facilities in 
Los Angeles, California and New York, 
New York by the Exchange. We believe 
that in order for the Exchange to be re­
sponsive to the public investor and to 
the Exchange, member community, such 
alternate locations for arbitrating con­
troversies are necessary.

A proposed short form arbitration pro­
cedure has also been added wherein, in 
subparagraph (c) of the rule, any dispute 
under $1,000 may, at the request of the 
initiating non-member party, and upon 
approval of the Arbitration Committee 
be determined solely upon documentary 
evidence. This is believed to be a nec­
essary procedure since the Exchange’s 
experience reflects that many prior non­
member claims are for comparatively 
small amounts of money and the cost in­
volved in obtaining counsel, preparing 
for a hearing, etc. may in some instances 
exceed the amount of the claim.

New Interpretation .01 to Rule 18.5 
proposes to give the Arbitration Commit­
tee the authority to establish arbitration 
facilities outside of Chicago and to refer 
cases to other securities industry arbitra­
tion organizations. This interpretation 
will enable the Committee to continue to 
cooperate with the National Association 
of Securities Dealers (“NASD” ) in estab­
lishing additional locations for arbitra­
tion facilities to resolve options related 
disputes.

R ule 18.11
Subparagraph (b) is proposed to be 

added to Rule 18.11 to make it clear that 
arbitrators may allocate the cost and ex­
penses involved in a particular hearing 
among the parties thereto. This is a com­
mon provision in federal and state arbi­
tration law and it is believed that an ex­
plicit statement on this point will elim­
inate additional questions.

Section 6(b) (5) of the Securities Ex­
change Act of 1934, as amended provides 
the basis for the above described pro­
posed rule changes insofar as arbitration 
procedures and facilities promote the 
efficient resolution of disputes among 
members and among public customers of 
members in furtherance of the public in­
terest and the protection of investors.

Comments were not received or solic­
ited from Exchange members.

The Exchange does not believe that 
the proposed rules changes will impose 
any burden upon competition.

Within 35 days of the date of publica­
tion of this notice in the Federal Regis­
ter (1-26-77), or within such longer pe­

riod (i) as the Commission may desig­
nate up to 90 days of such date if it finds 
such longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the above mentioned self- 
regulatory organization consents, the 
Commission will:

(A ) By order approve such proposed 
rule change, or

(B ) Institute proceedings to determine 
whether the proposed rule change should 
be disapproved.

Interested persons are invited to sub­
mit written data, views and arguments 
concerning the foregoing. Persons desir­
ing to make written submissions should 
file 6 copies thereof with the Secretary of 
the Commission, Washington, D.C. 20549. 
Copies of the filing with respect to the 
foregoing and all written submission 
will be available for inspection and copy­
ing in the Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. Copies of 
such filing will also be available for in­
spection and copying at the principal 
office of the above mentioned self-regula­
tory organization. All submissions should 
refer to the file number referenced in 
the caption above and should be sub­
mitted on or before January 12, 1977.

For the Commission by the Division of 
Market Regulation, pursuant to dele­
gated authority.

George A. F itzsimmons, 
Secretary.

December 13,1976.
[FR Doc.76-37542 Filed 12-21-76:8:45 am]

[Release No. 34-13071; File No. SR-PHLX  
76-18]

PHILADELPHIA STOCK EXCHANGE, 
INC.

Proposed Rule Change
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934, 15 
U.S.C. 78s(b) (1), as amended by Pub. L. 
No. 94-29, 16 (June 4, 1975), notice is 
hereby given that on November 29, 1976, 
the above mentioned self-regulatory 
organization filed with the Securities and 
Exchange Commission a proposed rule 
change as follows:
Exchange’s Statement of the T erms of 
Substance of the Proposed Rule Change

Pursuant to Rule 19b-4A, the Phila­
delphia Stock Exchange (PHLX) pro­
poses to expand its Option Program by 
increasing the number of listed option 
classes traded on underlying stocks from 
forty (40) option classes to seventy (70) 
option classes.

Exchange’s Statement of Basis and 
Purpose

The purpose of tlie proposed rule 
change is to increase competition with 
other options exchanges and to accom­
modate the business needs of firms who 
have committed or desire to commit 
capital in the options specialist area.

On May 15, 1975, the SEC declared 
effective the Exchange’s Plan and Rules 
for regulating transactions in options. 
The addition of options trading in 30
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underlying securities will not materially 
alter the original Plan as approved by 
the SEC or significantly increase the 
PHLX’s capacity to carry out the pur­
poses of the Act and to enforce compli­
ance by our members and persons asso­
ciated with our members.

Comments were not solicited nor were 
comments received.

The Exchange does not believe that 
the proposed rule will impose any bur­
den on competition.

Interested persons are invited to sub­
mit written data, views and arguments 
concerning the foregoing. Persons desir­
ing to make written submission should 
file six (6) copies thereof with the Sec­
retary of the Commission, Securities and 
Exchange Commission, Washington, 
D.C. 20549. Copies of the filing with re­
spect to the foregoing and of all written 
submissions will be available for inspec­
tion and copying in the Public Reference 
Room, 1100 “L ” Street, N.W., Washing­
ton, D.C. Copies of such filing will also 
be available for inspection and copying 
at the principal office of the above men­
tioned self-regulatory organization. All 
submissions should refer to the file num­
ber referenced in the caption above and 
should be submitted on or before Janu­
ary 21, 1977.

For the Commission by the Division of 
Market Regulation, pursuant to dele­
gated authority.

G eorge A. F it z s im m o n s ,
Secretary.

D ecember 14, 1976.
[FR Doc.76-37543 Filed 12-21-76;8:45 am]

[811-2293; Release No. 9573] 

ADVANCE INVESTORS CORP.
Filing of Application

D ecember 15, 1976.
In the matter of Advance Investors 

Corporation, 626 Lexington Avenue, New 
York, New York 10022.

Notice is hereby given that an applica­
tion has been filed on October 20,1976 on 
behalf of Advance Investors Corpora­
tion (“Applicant” ), a Delaware corpo­
ration registered under the Investment 
Company Act of 1940 (“Act” ) as a 
closed-end, diversified management com­
pany, for an order of the Commission 
declaring that Applicant has ceased to 
be an investment company as defined in 
the Act. All interested persons are 
referred to the application on file with 
the Commission for a statement of the 
representations contained therein, which 
are summarized below.

The application states that, pursuant 
to Articles of Merger (“Articles” ) ap­
proved by shareholders on July 26, 1976, 
between Applicant and Advance Inves­
tors Corporation (“Advance Mary­
land” ), a Maryland corporation regis­
tered under the Act as an open-end, 
diversified management company, Ap­
plicant was merged with and into Ad­
vance Maryland. Applicant represents 
that the merger occurred in accordance 
with the laws of the states of Delaware 
and Maryland; that the merger became 
effective on August 30, 1976; that oh

such date the former shareholders of Ap­
plicant became shareholders of Advance 
Maryland by operation of law ,' each 
share of common stock of Applicant 
having been converted into one share of 
common stock of Advance Maryland; 
that Advance Maryland succeeded to all 
of the assets and liabilities of Applicant; 
that the corporate existence of Appli­
cant. ceased by operation of law; and 
that Applicant now has no assets and no 
shareholders.

Section 8( f ) of the Act provides, in 
pertinent part, that when the Commis­
sion, upon application, finds that a reg­
istered investment company has ceased 
to be an investment company, it shall so 
declare by order and, upon the effective­
ness of such order, the registration of 
such company shall cease to be in effect.

Notice is further given that any inter­
ested person may, not- later than Janu­
ary 10, 1977, at 5:30 p.m., submit to the 
Commission in writing a request for a 
hearing on the matter accompanied by a 
statement as to the nature of his interest, 
the reason for such request, and the 
issues of fact or law proposed to be con­
troverted, or he may request that he be 
notified if the Commission should order 
a hearing thereon. Any such communi­
cation should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such 
request shall be served personally or by 
mail upon the Applicant at the address 
stated above. Proof of such service (by 
affidavit or in case of an attorney-at-law 
by certificate) shall be filed contempora­
neously with the request. As provided by 
Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order 
disposing of the application will be is­
sued as of course following said date un­
less the Commission thereafter orders "a 
hearing upon request or upon the Cbm- 
mission’s own motion. Persons who re­
quest a hearing, or advice as to whether 
a hearing is ordered, will receive any 
notices and orders issued in this matter, 
including the date of the hearing (if or­
dered) and any postponements thereof.

For the Commission, by the Division 
of Investment Management, pursuant to 
delegated authority.

G eorge A. F it z s im m o n s ,
Secretary.

[FR Doc.76-37535 Filed 12-21-76;8:45 am]

[SR-Amex-76-25; Release No. 13075]

AMERICAN STOCK EXCHANGE, INC.
Order Approving Proposed Rule Change 

D ecember 15, 1976.
In the matter of American Stock Ex­

change, Inc., 86 Trinity Place, New York, 
New York 10006.

On October 21, 1976, the American 
Stock Exchange, Inc. filed with the Com­
mission, pursuant to Section 19(b) of 
the éecurities Exchange Act of 1934 (the 
“Act” ), as amended by the Securities 
Acts Amendments of 1975, and Rule 
19b-4 thereunder, copies of a proposed 
rule change. The rule change requires 
specialists to disclose in certain situa­

tions the names of buying and selling 
member organizations in completed Ex­
change transactions in their specialist 
securities. ■

Notice of the proposed rule change 
together with the terms of substance of 
the proposed rule change was given by 
publication of a Commission Release 
(Securities Exchange Act Release No. 
12936, (October 29, 1976) ) and by pub­
lication in the F ederal R egister (41 
Fed. Reg. 48822 (November 5, 1976)).

The Commission finds that the pro­
posed rule change is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
national securities exchanges, and in 
particular, the requirements of Section 
6, and the rules and regulations there­
under.

It is therefore ordered, pursuant to 
Section 19(b) (2) of the Act, that the 
proposed rule change filed with the 
Commission on October 21, 1976, be, and 
it hereby is, approved.

For the Commission by the Division of 
Market Regulation, pursuant to dele­
gated authority.

G eorge A. F it z s im m o n s ,
Secretary.

[FR Doc.76-37475 Filed 12-21-76;8:45 am]

[Release No. 13070]

BANK OF NORTH DAKOTA 
Notice of Application

D ecember 14, 1976.
In the matter of State of North 

Dakota, doing business as the Bank of 
North Dakota, 700 East Main, Bismark, 
North Dakota 58505.

Notice is hereby given that the State 
of North Dakota, doing business as the 
Bank of North Dakota (the “Bank” ) has 
applied, pursuant to Section 15B(a) (4) 
of the Securities Exchange Act of 1934 
(the “Act” ) , for an exemption from Sec­
tion 15B and the rules and regulations 
thereunder.

Section 15B(a) (4) of the Act provides 
that the Commission may exempt con­
ditionally or unconditionally any broker, 
dealer, or municipal securities dealer 
from any provision of Section 15B or the 
rules or regulations thereunder if it finds 
that such exemption is consistent with 
the' public interest, the protection of 
investors and the purposes of the section.

The Bank engages in the business of 
buying and selling municipal securities 
for its own account, other than in a 
fiduciary capacity, and is, therefore, a 
municipal securities dealer within the 
meaning of Section 3 (a) (30) of the Act. 
The Bank is, however, entirely state- 
owned and purchases small issues of 
North ; Dakota municipal securities, 
which it then resells substantially with­
out profit.

Notice is further given that any inter­
ested person may submit to the Com­
mission not later than January 30, 1977 
in writing any views or substantial facts 
bearing on this application. Any such 
communication should be addressed to 
the Secretary, Securities and Exchange 
Commission, 500 North Capitol Street,
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N.W., Washington, D.C. 20549 and should 
refer to Pile No. S7-664. Copies of the 
application and of all written submis­
sions will be available for inspection and 
copying in the Public Reference Room 
of the Securities and Exchange Com­
mission, 1100 L  Street N.W., Washing­
ton, D.C. An order granting the appli­
cation may be issued any time after Jan­
uary 30, 1977.

By the Commission.
' G eorge A. F it z s im m o n s ,

Secretary.
[PR  DÔC.76—37541 Filed 12-21-76:8:45 am]

[70-5948; Release No. 19811]

CENTRAL AND SOUTH WEST CORP.
Proposed Issue and Sale of Common Stock 

and Request for Exception From Com­
petitive Bidding

D ecember  15, 1976.
In the matter of Central and South 

West Corporation, P.O. Box 1631, W il­
mington, Delaware 19899.

Notice is hereby given that Central 
and South West Corporation (“CSW” ) , a 
registered holding company, has filed an 
application-declaration, and an amend­
ment thereto, with this Commission pur­
suant to the Public Utility Holding Com­
pany Act of 1935 (“Act” ) designating 
Sections 6(a) and 7 of the Act and Rules 
50 and 100(a) as applicable to the pro­
posed transaction. All interested persons 
are referred to the application-declara­
tion, as amended, which is summarized 
below, for a complete statement of the 
proposed transaction.

CSW proposes to issue and sell not to 
exceed 282,108 shares of its authorized 
and unissued common stock, par value 
$3.50 per share (the “additional shares” ) 
pursuant to an automatic dividend rein­
vestment and stock purchase plan 
( “plan” ). CSW intends to establish the 
plan to be effective on or before February 
28, 1977. CSW requests authority to sell 
the additional shares pursuant to the 
plan through April 30,1978.

The plan provides that holders of 
CSW’s common stock may automatically 
reinvest their cash dividends on their 
stock in the additional shares and, at 
their option, may make cash payments of 
not less than $10 nor more than $3,000 
per quarter for the same purpose. The 
additional shares will be purchased from 
CSW each quarter by the First National 
Bank of Chicago (the “plan administra­
tor” ) , which will administer the plan and 
act as agent for the participants in the 
plan. The price per share of the addi­
tional shares will be equal to the average 
of the high and low prices of CSW’s com­
mon stock reported as New York Stock 
Exchange Composite Transactions on the 
cash dividend payment date or on the 
next preceding trading day if thè divi­
dend payment date is not a trading day 
or no trades in CSW’s common stock oc­
curred on the dividend payment date.

Any holder of CSW’s common stock 
may join the plan at any time. Participa­
tion in the plan will be effective as of the

first dividend payment date following re­
ceipt by the plan administrator of an au­
thorization from the stockholder, subject 
to the requirement that such authoriza­
tion must be received by the plan admin­
istrator on or before the 15th day of the 
month in which a cash dividend is paid. 
Participants may make optional cash 
payments in any quarter. Participants 
will be permitted to withdraw from the 
plan at any time, but if the plan ad­
ministrator receives the request to with­
draw on or after the cash dividend pay­
ment date, the amount of the cash divi­
dend and any optional cash payinents 
scheduled to be invested on such date 
will be so invested, but all subsequent 
dividends will be paid to the shareholder 
unless he re-enrolls in the plan. Upon 
withdrawing from the plan, a participant 
may have the whole shares credited to 
his account under the plan delivered to 
him, along with cash payments for frac­
tional shares, or he may elect to have all 
his shares sold by the plan administra­
tor/'' i M '

It  is stated that the additional shares 
constitute all of the remaining author­
ized but unissued shares of CSW’s com­
mon stock excluding 6,250,000 shares 
scheduled for public offering on Decem­
ber 23, 1976 and 304,790 shares reserved 
for issuance order CSW’s employee stock 
ownership plan (previously authorized 
by this Commission). Proceeds derived 
by CSW from the sale of the additional 
shares will be applied toward construc­
tion programs of CSW’s subsidiary com­
panies through loans or equity contribu­
tions. Such loans or equity contributions 
are now or will be the subject of further 
filings with this Commission.

CSW requests an exception from the 
competitive bidding requirements of Rule 
50 under the Act for the sale of the addi­
tional shares pursuant to paragraph (a)
(5) of that Rule.

It  is stated that no state commission 
and no federal commission, other than 
this Commission, has jurisdiction over 
the proposed transaction. Fees and ex­
penses to be incurred in connection with 
the proposed transaction will be supplied 
by amendment.

Notice is further given that any inter­
ested person may, not later than January 
11, 1977, request in writing that a hear­
ing be held on such matter, stating the 
nature of his interest, and reasons for 
such request, and the issues of fact or 
law raised by said application-declara­
tion, as amended, which he desires to 
controvert; or he may request that he 
be notified if the Commission should or­
der a hearing thereon. Any such request 
should be addressed: Secretary, Secu­
rities and Exchange Commission, Wash­
ington, D.C. 20549. A copy of such request 
should be served personally or by mail 
upon the applicant-declarant at the 
above-stated address and proof of serv­
ice (by affidavit or, in case of an attor­
ney at law, by certificate) should be filed 
with the request. At any time after said 
date, the application-declaration, as 
amended, or as it may be further 
amended, may be granted and permitted

to become effective as proyided in Rule 
23 of the General Rules and Regulations 
promulgated under the Act, or the Com­
mission may grant exemption from such 
rules as provided in Rules 20(a) and 100 
thereof or take such other action as it 
may deem appropriate. Persons who re­
quest a hearing or advice as to whether 
a hearing is ordered will receive any no­
tices and orders issued in this matter, 
including the date of the healing (if 
ordered) and any postponements there­
of.

For the Commission, by the Division 
of Corporate Regulation, pursuant tp 
delegated authority.

G eorge A. F it z s im m o n s , 
Secretary.

[FR Doc.76-37536 Filed 12-21-76:8:45 am]

- [812-4039; Release No. 9572]

CONNECTICUT MUTUAL LIFE INSURANCE 
CO.

Application for Exemption
D ecember  15, 1976.

In the matter of Connecticut Mutual 
Life Insurance Company, CML Variable 
Annuity Account A, and CML Accumu­
lation Annuity Account E, 140 Garden 
Street, Hartford, Connecticut 06115.

Notice is hereby given that Connec­
ticut Mutual Life Insurance Company 
(“CML” ), a Connecticut mutual life in­
surance company, CML Variable Annuity 
A ( “Account A” ) and CML Accumula­
tion Annuity Account E (“Account E” ), 
separate accounts of CML registered un­
der the Investment Company Act of 1940 
(“Act” ) as diversified open-end manage­
ment investment companies (hereinafter 
collectively referred to as “Applicants” ) , 
filed an application on October 4, 1976 
and an amendment thereto on November 
19, 1976, pursuant to Section 6(c) of the 
Act for an order exempting Applicants 
from the provisions of Sections 22(e), 
27(c) (1) and 27(d) of the Act to the ex­
tent necessary to permit compliance by 
Applicants with certain provisions of the 
Education Code of the State of Texas. All 
interested persons are referred to the ap­
plication on file with the Commission for 
a statement of the representations there­
in which are summarized below.

CML established Account A on July 
30, 1968 and Account E on July 20, 1975 
pursuant to authorization by the Board 
of Directors of CML. Both separate ac­
counts are facilities through which CML 
sets aside and invests assets attribut­
able to certain variable annuity contracts 
issued in conjunction with plans quali­
fied under Sections 401(a) or 403(a) of 
the Internal Revenue Code of 1954, as 
amended, (“Code” ) including plans 
establishd by persons entitled to the 
benefits of the Self-Employed Individuals 
Tax Retirement Act of 1962, as amended, 
and for annuity purchase plans adopted 
pursuant to Sections 403 (b) or 408 of the 
Code.

In 1967, the State of Texas directed the 
governing boards of all Texas Institutions 
of higher education to make available
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to certain employees an Optional Retire­
ment Program (“Program” ), codified 
as Subchapter G of Chapter 51 of the 
Texas Education Code. The statute pro­
vides as the funding media for the pro­
gram fixed or variable annuity contracts 
purchased from any insurance or an­
nuity company qualified to do business in 
Texas. In 1973, the Texas legislature 
made two amendments in the Program 
legislation, which amendments became 
effective on June 14, 1973. The statutory 
definition of the Program was amended 
to provide that the benefits or such an­
nuities are to be available only upon 
termination of employment in the Texas 
public institutions of higher education, 
retirement, death or total disability of 
the participant. The other amendment 
added a new Section 51.358 to Subchap­
ter G which also provides that the bene­
fits of such annuities will be available 
only if the participant dies, terminates 
his employment due to total disability, 
accepts retirement, or terminates em­
ployment in the Texas public institu­
tions of higher education.
Sections 27(c) (1), 22(e) and 27(d)

Section 27(c) (1) of the Act makes it 
unlawful for any registered investment 
company issuing periodic payment plan 
certificates, or for any depositor of or 
underwriter for such company, to sell 
any such certificate unless such certifi­
cate is a redeemable security. Section 
2(a) (32) o f the Act defines “redeemable 
security” to mean any security under the 
terms of which the holder upon its pres­
entation to the issuer or to a person des­
ignated by the issuer is entitled to re­
ceive approximately his proportionate 
share of the issuer’s current net assets, 
or the cash equivalent thereof.

Section 22 (e) of the Act provides that 
no registered investment company shall 
suspend the right of redemption or post­
pone the date of payment or satisfac­
tion upon redemption of any redeem­
able security in accordance with its 
terms for more than seven days after the 
tender of such security to the company 
or its agent designated for that purpose 
for redemption except in certain pre- 
zcribed circumstances.

Section 27 (d) of the Act makes it un­
lawful for any registered investment 
company issuing periodic payment plan 
certificates; or for any depositor of or 
underwriter for such company, to sell 
any such certificate unless the certificate 
provides that the holder thereof may 
surrender the certificate at any time 
within thè first eighteen months after 
the issuance of the certificate and receive 
in payment thereof, in cash, the sum of
( 1 ) the value of his account, and (2) 
an amount, from such underwriter or de­
positor, equal to that part of the excess 
paid for sales loading which is over 15 
per centum of the gross payments made 
by the certificate holder.

Applicants request exemptions from 
the provisions of Sections 22(e), 27(c)
(1) and 27(d) of the Act to the extent 
necessary to permit redemption values

under variable annuity contracts Issued 
after the effective date of the order of 
exemption requested herein to partici­
pants in the Texas Program to be made 
available in accordance with the above- 
mentioned Texas Attorney General's 
opinion only upon termination of em­
ployment in the Texas public institu­
tions of higher education, retirement, 
death or total disability of the partici­
pant.

Applicants assert that if such exemp­
tions are not granted, persons partici­
pating in the Texas Program effectively 
will be denied an opportunity to select 
as a funding medium for their retire­
ment benefits one of two funding media 
(the other being fixed annuity con­
tracts) specifically provided in the 
Texas statute for such purpose. Partici­
pants will be unable to obtain the state’s 
matching contributions for the purchase 
of an equity-based retirement vehicle. 
The purpose of the State of Texas is to 
provide such retirement benefits with its 
matching contributions, and unresricted 
withdrawals prior to retirement appar­
ently were deemed detrimental to such 
purpose. In view of the foregoing, Appli­
cants assert that the Commission should 
grant the requested exemptions because:
( 1 ) the limited restriction on redemption 
would be voluntarily assumed by partici­
pants, i.e., eligible employees are not re­
quired to participate in the Program;
(2) the restrictions were not formulated 
nor suggested by Applicants; and (3) 
participants’ relinquishment of the full 
right of redemption is a reasonable re­
quirement in exchange for the benefits 
bestowed by the matching contributions 
of the State of Texas.

Applicants will ensure that appropriate 
disclosure is made to persons who con­
sider participation in the Program, in­
forming them of the restriction on the 
availability of redemption values under 
Contracts to be issued to them. This dis­
closure will take the form of an appro­
priate reference in each Prospectus to 
the restrictions on redemption of these 
Contracts, as well as requiring each par­
ticipant, as a part of the determination 
that the sale of these Contracts is suit­
able for that participant, to sign a state­
ment indicating that he/she is aware 
that these restrictions will be placed on 
his/her Contract when it is issued. In 
addition, CML will review all sales litera­
ture that is to be used in conjunction 
with the sales of these contracts for the 
existence of material representations 
that are inconsistent with the restrictions 
to be placed on these contracts and will 
instruct the salespeople involved in 
soliciting in this market to specifically 
bring this restriction to the attention of 
the potential participants. '

Section 6(c) authorizes the Commis­
sion to exempt any person, security or 
transaction or any class or classes of per­
sons, securities or transactions, from the 
provisions of the Act and Rules promul­
gated thereunder if and to the extent 
that such exemption is necessary or ap­
propriate in the public interest and con­
sistent with the protection of investors

and the purposes fairly intended by the 
policy and provisions of the Act.

Notice is further given that any inter­
ested person may, not later than January 
10,1976, at 5:30 p.m. submit to the Com­
mission in writing a request for a hearing 
on the matter accompanied by a state­
ment as to the nature of his interest, the 
reason for such request, and the issues, 
if any, of fact or law proposed to be con­
troverted, or he may request that he be 
notified if the Commission should order 
a hearing thereon. Any such communi­
cation should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such 
request shall be served personally or by 
mail upon Applicants at the address 
stated above. Proof of such service (by 
affidavit, or in the case of an attorney 
at law, by certificate) shall be filed con­
temporaneously with the request. As pro­
vided by Rule 0-5 of the Rules and Reg­
ulations promulgated under the Act, an 
order disposing of the application will 
be issued as of course following January 
10, 1976, unless the Commission there­
after orders a hearing upon request or 
upon the Commission’s own motion. Per­
sons who request a hearing, or advice as 
to whether a hearing is ordered, will re­
ceive any notices and orders issued in this 
matter, including the date of the hearing 
(if ordered) and any postponements 
thereof.

By the Commission.

G eorge A. F it z s im m o n s , 
Secretary.

[FR Doc.76-37537 Filed 12-21-76:8:45 am]

176-5937; Release No. 19804]

NEW ENGLAND POWER CO.
Proposed Execution and Delivery of Gen­

eral and Refunding Mortgage Indenture, 
Proposed Issue and Sale of General and 
Refunding Bonds at Competitive Bid­
ding and Pledge of First Mortgage Bonds 
to General and Refunding Mortgage 
Trustee

D ecember 10, 1976.
In the matter of New England Power 

Company, 20 Turnpike Road, Westbor- 
ough, Massachusetts 01581.

Notice is hereby given that New Eng­
land Power Company (“NEPCO”), an 
electric utility subsidiary company of 
New England Electric System, a regis­
tered holding company, has filed an 
application-declaration, and an amend­
ment thereto, with this Commission pur­
suant to the Public Utility Holding Com­
pany Act of 1935 ( “Act” ) designating 
Sections 6 (b ), 9 (a ), 10 and 12 of the Act 
and Rules 42 and 50 promulgated there­
under as applicable to the proposed 
transactions. All interested persons are 
referred to the application-declaration, 
as amended, which is summarized below, 
for a complete statement of the proposed 
transactions.

NEPCO proposes to execute and deliver 
to New England Merchants National 
Bank, as Trustee ("Trustee” ) , a General 
and Refunding Mortgage Indenture and 
Deed of Trust to be dated as of January l,
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1977 (“G&R Indenture") and to issue and 
sell $50,000,000 principal amount of gen­
eral and refunding bonds, Series A  (“ Se­
ries A bonds” ) under the G&R Indenture. 
The Series A bonds will bear interest at 
such rate and will be sold at such price as 
will be determined by competitive bid­
ding. Bids will specify the interest rate 
(which shall be a multiple of % of 1 %) 
and the price (which shall be not less 
than 100% nor more than 102%% of the 
principal amount of the Series A  bonds). 
It  is stated that if the winning bid’s in­
terest rate specified exceeds 10%% per 
annum , further orders of state commis­
sions having jurisdiction will be neces­
sary for NEPCO to accept the bid. 
NEPCO will notify prospective bidders 
not later than two business days prior to 
the time designated for submission of 
bids (i) the date the Series A bonds shall 
mature and (ii) whether or not the Se­
ries A  bonds will be redeemable during 
the first five years of their term, or some 
lesser portion thereof, in connection with 
a refunding at a lesser effective interest 
cost to NEPCO.

The Series A Bonds will be secured, to­
gether with all other G&R bonds here­
after issued, by a lien on the assets of 
NEPCO. This lien will be subordinate to 
the lien of the Indenture of Trust and 
First Mortgage dated as of November 15, 
1936 (“ first mortgage indenture” ), (ii) 
liens permitted by the G&R Indenture 
and (iii) property excepted by the G&R 
Indenture. G&R bonds will be further 
secured by first mortgage bonds which 
NEPCO is obligated to issue and pledge 
with the G&R Trustee. First mortgage 
bonds will no longer be issued and sold 
to the public.

G&R Indenture provisions relating to 
Issuance of additional G&R bonds pro­
vide, among other things, that when 
issuing G&R bonds against property ad­
ditions or deposit of money, NEPCO must 
demonstrate that its net earnings for any 
12 consecutive calendar months within 
the preceding 15 calendar months are at 
least twice the annual interest charges 
on all G&R bonds outstanding and ap­
plied for and on all equal or prior lien 
indebtedness. Except in certain instances, 
no earnings test is required in connection 
with the refunding of a like amount of 
bonds;

In connection with issue and sale of 
the Series A Bonds, NEPCO proposes to 
issue up to $50,000,000 principal amount 
of additional first mortgage bonds, Series 
V. The Series V bonds will be issued under 
the first mortgage indenture, will be 
pledged to the G&R Indenture Trustee 
and will have the same interest rate and 
maturity as the Series A  Bonds. The 
exact principal amount of the Series V  
bonds to be issued and pledged cannot be 
determined until the time the Series A 
Bonds are issued. This is because the 
G&R Indenture requires that Series V 
Bonds be issued and pledged to the maxi­
mum amount permissible under the first 
mortgage indenture which has more re­
strictive requirements on the issuance of 
bonds than the G&R indenture.

NEPCO states that it proposes to exe­
cute the G&R Indenture because it wishes 
to eliminate certain outmoded provisions 
in its present first mortgage indenture. 
One such provision restricts bondable 
property to property which has obtained 
all licenses and permits necessary for the 
operation of the property, thereby pre­
venting the bonding of most new facili­
ties during construction. NEPCO states 
that this restriction restricts the con­
struction of new facilities and increases 
the cost of their financing. To change this 
provision would require the approval of 
80% of the present holders of NEPCO’s 
first mortgage bonds, and NEPCO states 
that it does not believe there is sufficient 
chance of success to incur the cost and 
time involved in seeking such approval. 
NEPCO further states that it wished to 
make other revisions to its old first mort­
gage indenture, such as modernizing the 
definition of additional property, net 
earnings and other provisions and mak­
ing changes to reduce paperwork.

In computing net earnings for purpose 
of interest coverage, the G&R Indenture
(i) permits inclusion of equity in earn­
ings of subsidiaries, (ii) excludes interest 
on other than bonded indebtedness and
(iii) permits inclusion of non-operating 
income up to 10% of operating income. 
It  is estimated that pro forma interest 
coverage computed under the first mort­
gage indenture for the 12 months ended 
December 31, 1976, would have been 3.55 
and under the G&R Indenture calcula­
tion the coverage would have been 4.03.

Based on property additions through 
September 30,1976, the approximate net 
amount of additional property against 
which first mortgage bonds could be is­
sued would be $9,300,000. As of the same 
date, the approximate amount of avail­
able net additional property against 
which G&R Bonds might be issued was 
$117,000,000.

Proceeds from the sale of the Series 
A Bonds will be used to reduce outstand­
ing short-term notes to NEPCO issued to 
pay for capitalizable expenditures and 
the refunding of NEPCO Series Q first 
mortgage bonds maturing on Decem­
ber 1, 1976, or to reimburse its treasury 
therefore. It  is expected that NEPCO will 
have approximately $86,000,000 in short­
term notes outstanding at the time of 
the sale of the Series A  Bonds.

It  is stated that the Massachusetts 
Department of Public Utilities, the New 
Hampshire Public Utilities Commission, 
the Vermont Public Service Board and 
the Connecticut Public Utilities Control 
Authority have jurisdiction over various 
aspects of the proposed transactions and 
that no other state or federal commis­
sion, other than this Commission, has 
jurisdiction over the proposed trans­
actions. Fees and expenses to be incurred 
in connection with the proposed trans­
actions are estimated at $165,000, includ­
ing services provided at cost by New Eng­
land Power Service Company of $45,000, 
printing costs of $48,000 and account­
ants’ fees of $10,000.

Notice is further given that any inter­
ested person may, not later than Janu­

ary 5, 1977, request in writing that a 
hearing be held on such matter, stating 
the nature of his interest, and reasons 
for such request, and the issues of fact 
or law raised by said application-dec­
laration which he desires to controvert; 
or he may request that he be notified if 
the Commission should order a hearing 
thereon. Any such request should be ad­
dressed: Secretary, Securities and Ex­
change Commission, Washington, D.C. 
20549. A copy of such request should be 
served personally or by mail upon the 
applicant-declarant at the above-stated 
address and proof of service (by affidavit 
or, in case of an attorney at law, by 
certificate) should be filed with the re­
quest. At any time after said date, the 
application-declaration, as it may be 
amended, may be granted and permitted 
to become effective as provided in Rule 
23 of the General Rules and Regulations 
promulgated under the Act, or the Com­
mission may grant exemption from such 
rules as provided in Rules 20(a) and 100 
thereof or take such other action as it 
may deem appropriate. Persons who re­
quest a hearing or advice as to whether 
a hearing is ordered will receive any no­
tices and orders issued in this matter, 
including the date of the hearing (if or­
dered) and any postponements thereof.

For the Commission, by the Division of 
Corporate Regulation, pursuant to dele­
gated authority.

George A. Fitzsimmons, 
Secretary.

[FR Doc.76-37538 Filed 12-21-76;8:45 am]

[812-4041; Release No. 9576]

PARAMOUNT MUTUAL FUND, INC.
AND UNIFUND, INC.

Application for Exemption
December 16, 1976.

In the matter of Paramount Mutual 
Fund, Inc., and Unifund, Inc., 2441 Hono­
lulu Avenue, Montrose, California 91020.

Notice is hereby given that Paramount 
Mutual Fund, Inc. ( “Paramount” ) , a 
Delaware corporation, and Unifund, Inc. 
(“Unifund” ),  a California corporation, 
(hereinafter referred to collectively as 
“Applicants” ),  both registered as diver­
sified, open-end mangement investment 
companies under the Investment Com­
pany Act of 1940 (“Act” ) , filed an appli­
cation on October 14, 1976, and amend­
ments thereto on December 6, 1976, and 
December 13, 1976, for an order pur- 
sant to Section 17(b) of the Act exempt­
ing from the provisions of Section 17(a) 
of the Act a proposed merger of Unifund 
into Paramount. All interested persons 
are referred to the application on file 
with the Commission for a statement of 
the representations contained therein, 
which are summarized below.

Applicants state that Unifund was in­
corporated on October 13, 1964, and, as 
of September 30,1976, had 220,974 shares 
outstanding and net assets of $1,931,250; 
Paramount was incorporated on Septem­
ber 8,1958, and, as of September 30,1976, 
had 838,523 shares outstanding and net
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assets of $6,845,857. Applicants further 
state that TCA Management Corporation 
(“TCA Management” ) currently acts as 
investment adviser to both of the Funds 
and that the Applicants currently have 
common officers and a common Board of 
Directors, with the exception that Joseph 
Lowitz, a Director of Paramount, is not 
a Director of Unifund, and Grant Brim- 
hall, a Director of Unifund, is not a Di­
rector of Paramount.

Applicants represent that they propose 
to enter into an Agreement and Plan of 
Merger (“Agreement” ), pursuant to 
which Unifund will be merged into Para­
mount and the separate existence of Uni­
fund will cease. Applicants further state 
that Paramount shall be the surviving 
corporation and shall possess all the 
rights, privileges, and powers, and be 
subject to all of the restrictions, dis­
abilities and duties of Paramount and 
Unifund; that all assets of Unifund shall 
be vested in Paramount; and that all 
debts, liabilities and duties of Unifurid 
shall attach to Paramount as the sur­
viving corporation. Applicants also sub­
mit that, in order for the merger to be­
come effective, the Agreement requires 
(1 ) the affirmative vote of at least a ma­
jority of. the outstanding shares of each 
of the Applicants; (2) an opinion of Ap­
plicants’ legal counsel to the effect that 
the merger will constitute a tax free re­
organization; and, (3) the issuance of the 
order requested herein and of any other 
orders of federal and state regulatory au­
thorities as may be necessary. Accord­
ing to the application, the Agreement 
also contains customary representations 
and warranties by each of the Funds, the 
truth and correctness of which ar§ to 
be conditions precedent to the consum­
mation of the merger.

Applicants state that the Agreement 
was submitted to the Boards of Directors 
of each of the Funds and approved by a 
majority of the Directors of each such 
Board on November 24, 1976. According 
to the application, the proposed merger 
plan will be submitted to the sharehold­
ers of each of the Funds at their annual 
meetings to be held January 12, 1977.

Applicants state that the proposed 
effective date of the merger shall be 
January 31,1977, and that, shortly before 
the effective date of the merger, each of 
the Applicants shall distribute to its 
shareholders substantially all of its net 
taxable income for the fiscal year through 
the effective date of the merger.

I f  the merger is consummated, it is 
proposed that the outstanding shares of 
Unifund held of record by each share­
holder of Uniftind will be converted into 
and become that number of full and/or 
fractional shares of Paramount which, 
when multiplied by the net asset value 
per share of such shares of Paramount, 
shall have an aggregate net asset value 
equal to the aggregate net asset value 
of such shareholder’s interest in Unifund. 
The net asset value of the shares of 
common stock of Unifund and Para­
mount at. the-effective date of the merger 
shall be the net asset values of each of 
the Applicants determined in the manner

described in their current prospectuses 
as of the close of the New York Exchange 
on the day of the effective time of the 
merger.

Applicants represent that their respec­
tive tax positions, as of September 30, 
1976, are as follows: Paramount had a 
capital loss carryover of $352,344, of 
which $80,802 and $271,542 may be used 
to offset capital gains realized during the 
five year periods ehding September 30, 
1982 and 1983, respectively; Unifund had 
a capital loss carryover of $202, which 
expires on September 30, 1982. On Sep­
tember 30, 1976, Paramount had net un­
realized gains of $711,135 and Unifund 
has no net unrealized gains.

The Applicants have agreed that no 
adjustment need be made in the com­
putation of the Applicants’ respective net 
asset values to reflect any potential in­
come tax impact on their shareholders 
which might result from differences in 
amounts of the realized and unrealized 
capital gains or losses. Applicants are of 
the opinion that the actual impact of 
capital loss carryovers and current net 
unreaiized gains or losses is not readily 
determinable and would be largely a 
matter of speculation, and that any such 
impact would depend on many different 
factors, including each individual share­
holder’s personal tax status.

Applicants represent that the primary 
investment objective of each of them is 
growth of capital; that each of the Ap­
plicants normally invest in equity securi­
ties with a major portion of their invest­
ments in common stocks; and that their 
investment restrictions are substantially 
similar in content. Applicants state, 
however, that Unifund may not borrow 
except for temporary or emergency pur­
poses from banks, in an amount up to 
5% of the value of its assets, but that it 
may not borrow money to purchase in­
vestment securities. Applicants further 
state that Paramount, whose investment 
restrictions will be those of the surviving 
company, has no such restriction on bor­
rowing, but that Paramount is not pres­
ently in debt for any sums borrowed for 
the purchase of securities.

Applicants state that the portfolio of 
Unifund will continually be reviewed to 
ascertain that all securities held by Uni­
fund are compatible with Paramount’s 
investment objective, and that, should 
any security held by Unifund be deemed 
to be incompatible with that objective, it 
will be sold prior to the merger.

The application also states that in 
addition to voting on the merger agree­
ment at the annual meeting of Janu­
ary 12, 1977, the shareholders of each of 
the Applicants will be asked to approve 
proposed investment advisory agree­
ments with Paramount Mutual Fund 
Management Corporation (“Paramount 
Management” ), to replace the existing 
advisory agreements between each of the 
Applicants and TCA Management, said 
proposed agreements to become effective 
as of February 1, 1977. As described in 
the application, the nature of the serv­
ices provided by the adviser and the terms 
of the advjsory fee schedule are identical

in both the existing and proposed advi­
sory agreements. .

Section 17(a) of the Act provides, in 
part, that it shall be unlawful for any af­
filiated person of a registered investment 
company, or an affiliated person of such 
a person, acting as principal, knowingly 
to sell or purchase from such registered 
investment company any security or 
other property. Section 17(b) of the Act 
provides that the Commission, upon ap­
plication, shall exempt a proposed trans­
action from the provisions of Section 
17(a) of the Act if evidence establishes 
that the terms of the proposed transac­
tion, including the consideration to be 
paid or received, are reasonable and fair 
and do not involve overreaching on the 
part of any person concerned and that 
the proposed transaction is consistent 
with the policy of each registered invest­
ment company concerned and with the 
general purposes of the Act.

Section 2(a) (3) of the Act, in part, de­
fines “affiliated person” of another per­
son to include any person directly or in­
directly under common control with such 
other person. Applicants, recognize that, 
on the basis of the foregoing facts, they 
might be deemed to be “affiliated per­
sons” of each other and state that they 
have filed this application to avoid any 
question being raised under Section 17 
(a) of the Act with respect to the trans­
action described herein.

Applicants represent that the terms of 
the proposed transaction are fair and 
reasonable and do not involve overreach­
ing on the part of any person concerned, 
in that shares of Paramount are pro­
posed to be issued for shares of Unifund 
on the basis of their respective net asset 
values. Applicants represent further that 
the transaction is consistent with the 
policies of each of them. Applicants are 
of the opinion that their shareholders 
will benefit from the spreading over their 
combined assets of certain relatively 
fixed expenses, which currently consti­
tute a potential duplication of expense in
( 1 ) auditing, accounting, and legal areas;
(2) the cftialification of shares for sale 
in the various jurisdictions where shares 
are sold; (3) preparation and printing of 
shareholder reports, prospectuses and 
proxy material; and (4) possible further 
savings in custodial fees and other ex­
penses. It is estimated by Applicants that 
their combined expenses in the twelve 
months ended September 30, 1976, as­
suming that the Applicants’ current in­
vestment advisory agreements had been 
in effect throughout the period, would 
have been reduced by more than $17,400 
had the Funds been combined during 
that period. Applicants further assert 
that the increased size of the combined 
fund also would provide it with certain 
other strengths and flexibilities includ­
ing somewhat greater investment flexi­
bility with respect to portfolio transac­
tions.

According to the Application, each of 
the Applicants will bear its own expenses 
in connection with the merger. Such ex­
penses are estimated by Applicants to be 
$15,000 in the aggregate, of which Uni-
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fund will bear $5,000 and the remainder 
of approximately $10,000 will be borne 
by Paramount.

Notice is further given that any inter­
ested person may, not later than Janu­
ary 10, 1977, at 5:30 p.m., submit to the 
Commission in writing a request for a 
hearing on the matter accompanied by 
a statement as to the nature of his inter­
est, the reason for such request, and the 
issues, if any, of fact or law proposed to 
be controverted, or he may request that 
he be notified if the Commission shall 
order a hearing thereon. Any such com­
munication should be addressed: Secre­
tary, Securities and Exchange Commis­
sion, Washington, D.C. 20549. A  copy of 
such request shall be served personally 
or by mail upon Applicants at the ad­
dress stated above. Proof of such service 
(by affidavit or, in case of an attorney- 
at-law, by certificate) shall be filed con­
temporaneously with the request. As pro­
vided by Rule 0-5 of the Rules and Reg­
ulations promulgated under the Act, an 
order disposing of the application will 
be issued as of course following said date 
unless the Commission thereafter orders 
a hearing upon request or upon the Com­
mission’s own motion. Persons who re­
quest a hearing, or advice as to whether 
a hearing is ordered, will receive any no­
tices and orders issued in this matter, in­
cluding the date of the hearing (if or­
dered) and any postponements thereof.

For the Commission, by the Division 
of Investment Management, pursuant to 
delegated authority.

G eorge A. F it z s im m o n s , 
Secretary.

[FR  Doc.76-37539 Filed 12-21-76;8:45 am]

[812-4029; Release No. 9568] 

PUTNAM TAX EXEMPT INCOME FUND 

Application for Exemption
D ecember  13, 1976.

In the matter of Putnam Tax Exempt 
Income Fund (formerly Putnam Munici­
pal Bond Fund), 265 Franklin Street, 
Boston, Massachusetts 02110.

On November 10, 1976, a notice was 
issued (Investment Company Act Release 
No. 9519) (“Notice” ) of an application 
filed on September 17, 1976, by Putnam 
Municipal Bond Fund (“Applicant” ) , 
registered under the Investment Com­
pany Act of 1940 (“Act” ) as a diversi­
fied, open-end investment company, for 
an order, pursuant to Section 6(c) of the 
Act, declaring that Mr. Avery Rocke­
feller, Jr. (“Rockefeller” ) , Mr. Donald J. 
Hurley (“ Hurley” ),  and Mr. Hans H. 
Estin ( “Estin” ) , proposed trustees of Ap­
plicant, each shall not be deemed to be 
an “ interested person” of the Applicant, 
or The Putnam Management Company, 
Inc. (“Adviser” ) , the investment adviser 
to the Applicant, or Putnam Fund Dis­
tributors, Inc. (“PFD” ) , principal under­
writer of the Applicant, within the mean­
ing of Section 2(a) (19) o f the Act, by 
reason of their being directors of, with 
respect to Rockefeller, The Home Insur­

ance Company and, with respect to Hur­
ley and Estin, The Boston Company, Inc. 
and/or Boston Safe Deposit and Trust 
Company. On December 6, 1976, Ap­
plicant filed an amendment to the ap­
plication. All interested persons are 
referred to amendment No. 1 to the ap­
plication on file with the Commission for 
a statement of the additional representa­
tions contained therein, which are sum­
marized below.

Notice is hereby given that the follow­
ing changes should be made in the 
Notice:

1. Applicant’s name has been changed 
from Putnam Municipal Bond Fund to 
Putnam Tax Exempt Income Fund, effec­
tive October 29, 1976.

2. It is stated that Applicant’s initial 
public offering of its shares will be under­
written by Merrill,Lynch, Pierce, Fen­
ner & Smith, Incorporated, Bache Halsey 
Stuart, Inc., and Reynolds Securities, 
Inc. (“Underwriters” ) instead of by 
PFD, which will act as principal under­
writer in the continuous offering of Ap­
plicant’s shares to commence not less 
than 30 days following the closing of the 
initial public offering (expected to be 
December 22, 1976). Applicant states 
that the Underwriters are not expected 
to act as principal underwriters of 
shares of Applicant following the initial 
offering.

3. It is represented that, if Rockefel­
ler, Hurley, and Estin are each deemed 
not to be an “ interested person” of Ap­
plicant, the Adviser, and PFD within the 
meaning of Section 2(a) (19) of the Act, 
they may be proposed for election to 
Applicant’s Board of Trustees at a meet­
ing of Applicant’s shareholders in 1977. 
Applicant anticipates that they will not 
be proposed for election until after the 
commencement of the continuous of­
fering of Applicant’s shares. The Notice 
stated that Applicant anticipated adding 
Rockefeller, Hurley, and Estin to the 
Board of Trustees prior to the initial 
public offering.

4. Applicant states that the reference 
to Estin serving as Chairman of the 
Board of Trustees of Boston University 
should be deleted; Estin is, however, a 
member of the Board of Trustees of the 
Boston University Medical Center.

The Notice erroneously stated that the 
file number of the original application 
was 812-4026. The correct file number 
is 812-4029.

Notice is further given that the no­
tice period during which any interested 
person may submit to the Commission 
a request for a hearing on this matter, 
in accordance with the procedures set 
forth in Investment Company Act Re­
lease No. 9519, is hereby extended until 
January 7, 1977 at 5:30 p.m.

For the Commission, by the Division 
of Investment Management, pursuant to 
delegated authority.

G eorge A. F it z s im m o n s , 
Secretary.

[FR Doc.76-37540 Filed 12-21-76 ;8:45 am]

DEPARTMENT OF STATE
[Public Notice CM—7/4]

ADVISORY PANEL ON ACADEMIC 
MUSIC

Notice of Meeting
Pursuant to Public Law 92-463, the 

Federal Advisory Committee Act, notice 
is hereby given that the Advisory Panel 
on Academic Music has scheduled a 
meeting to be held on Monday, January 
17, in Room 507 at State Annex 2, De­
partment of State, 515 22nd Street, N.W., 
Washington, D.C. The meeting hours will 
be from 9:45 a.m. to 12:30 p.m. and from 
2:00 p.m. to 5:30 p.m.

The sessions will be open to the pub­
lic. The agenda is :"

(1) Review of program policies and 
guidelines;

(2) Review of recent overseas tours in 
the music field sponsored by the Depart­
ment of State;

(3) Evaluation of tapes and records 
of College/University performing arts 
groups planning tours abroad, and aca­
demic groups which wish to be consid­
ered as candidates for grants, sponsor­
ship or other assistance in connection 
with overseas tours.

Members of the public in attendance 
who wish to comment on the agenda 
items may do so, subject to restrictions 
of time and direction of the Chair.

For the purpose of fulfilling building 
security requirements, it is requested that 
persons wishing to attend this open ses­
sion advise the Executive Secretary, Bev­
erly Gerstein, by telephone before Janu­
ary 13; the telephone number is (area 
code 202) 632-2846.

The meeting room has a seating ca­
pacity of 30, so the public will be ad­
mitted on a first-come, first-served-basis.

Dated: December 14, 1976.'
P a u l  E. W h eeler , 

Director, Office of 
International Arts Affairs.

[FR Doc.76-37521 Filed 12-21-76;8:45 am]

DEPARTMENT OF THE TREASURY
Customs Service

[T.D. 77-1; Customs Delegation Order No. 1 
(Revision 1) amended]

DIRECTOR, CLASSIFICATION AND 
VALUES DIVISION, ET AL.

Delegation of Authority
D ecember  16, 1976.

1. By virtue of the authority vested in 
me by Treasury Department Order No. 
165, Revised (T.D. 53654, 19 FR 7241), 
as amended, Customs Delegation Order 
No. 1 (Revision 1) (T.D. 69-126, 34 FR 
8208) is hereby amended as follows: 

Paragraph A. is amended to read as 
follows:

A. Assistant Commissioner of Customs, 
Office of Regulations and Rulings:

Decisions with respect to any claim (in ­
cluding claim lot liquidated damages), fine, 
or penalty (Including forfeiture) now dele­
gated to the Commissioner of Customs by 
paragraph (h ) of Treasury Department Or-
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der No. 165, Revised, as amended, (supra), 
decisions denying or approving requests for 
information under 5 U.S.C. 552, decisions 
denying or approving requests for extension 
of the time for the submission of comments 
on proposed amendments to the Customs 
Regulations, and decisions and functions re­
lating to all matters in which authority also 
is delegated by this Order to the Director, 
Classification and Value Division, the Direc­
tor, Entry Procedures and Penalties Division, 
and the Director, Carriers, Drawback and 
Bonds Division.

2. This order shall take effect on De­
cember 22, 1976.

Vernon D. Acree, 
Commissioner of Customs.

[PR Doc.76-37563 Piled 12-21-76;8:45 am]

Fiscal Service
[Dept. Circ. 570, 1976 Rev., Supp. No. 7] 

HALLMARK INSURANCE CO., INC.
Surety Companies Acceptable on Federal 

Bonds: Termination of Authority
Notice is hereby given that the Cer­

tificate of Authority issued by the Treas­
ury to Hallmark Insurance Company, 
Inc., Madison, Wisconsin, under Sections 
6 to 13 of Title 6 of the United States 
Code, to qualify as an acceptable surety 
on Federal bonds as hereby terminated 
effective this date.

The company was last listed as an ac­
ceptable surety on Federal bonds at 41 
FR 28243 July 8, 1976.

Bond-approving officers of the Gov­
ernment should, in instances where such 
action is necessary, secure new1 bonds in 
lieu of bonds executed by Hallmark In­
surance Company, Inc.

Dated: December 17,1976.
D. A. Pagliai, 

Commissioner, Bureau of— 
Government Financial Operations.

[FR Doc.76-37583 Filed 12-21-76;8:45 am]

[Administrative Ruling 76-5]

Office of Revenue Sharing
ANTIRECESSION FISCAL ASSISTANCE 

Modification of Waiver Procedures
Section 52.26(a) of the interim regula­

tions (31 CFR 52.26(a) ; 41 F.R. 44842) 
promulgated pursuant to Title I I  of the 
Public Works Employment Act of 1976 
(Pub. L. 94-369), provides that any recip­
ient government may waive antireces­
sion fiscal assistance payments provided 
the chief executive officer of that govern­
ment notifies the Director of the Office 
of Revenue Sharing in writing of its in­
tention to waive such payment and re­
turns the waived payment to the Direc­
tor. Section 52.26(a) of the regulations 
also provides, in pertinent part, that the 
waiver shall be accompanied by a resolu­
tion of the governing body of the gov­
ernment requesting the waiver.

The Director of the Office of Revenue 
Sharing has determined that the resolu­
tion requirement of Section 52.26(a) has 
resulted in unnecessary confusion among

recipient governments because it is unlike 
the Revenue Sharing regulation (31 CFR 
51.25(a) ) which does not require a res­
olution in order to waive general revenue 
sharing funds. Accordingly, the Office of 
Revenue Sharing will hereafter give ef­
fect to requests for a waiver of antireces­
sion fiscal assistance payments made by 
the chief executive officer of a recipient 
government, with the consent of the gov­
erning body of that government, when­
ever such request is accompanied by the 
return to the Director of the Office of 
Revenue Sharing of any waived pay­
ments. Requests for waivers which com­
ply with these requirements need not be 
accompanied by a resolution of the gov­
erning body of the recipient government 
waiving the antirecession fiscal assist­
ance payments.

Dated: December 17,1976.
Jeanna D. T ully,

Director,
Office of Revenue Sharing. 

[FR Doc.76-37529 Filed. 12-17-76; 10:03 am]

Office of the Secretary
DEBT MANAGEMENT ADVISORY 

COMMITTEES
Notice of Meetings and Determination 

Under Public Law 92 -463
Notice is hereby given, pursuant to 

Section 10 of Public Law 92-463, that 
meetings will be held in Washington on 
January 25 and 26,1977, of the following 
debt management advisory committees:
American Bankers Association, Government

Borrowing Committee
Securities Industry Association, Government

Securities and Federal Agencies Committee

The agenda for the meetings provides 
for working sessions by two committees 
on January 25, a report to the Secretary 
of the Treasury and Treasury staff by 
the American Bankers Association Gov­
ernment Borrowing Committee on Janu­
ary 25 and a report to the Secretary of 
the Treasury and Treasury staff by the 
Securities Industry Association Govern­
ment Securities and Federal Agencies 
Committee on January 26.

Pursuant to the authority placed in 
Heads of Departments by Section 10(d) 
of Public Law 92-463, and vested in me 
by Treasury Department Order 190, re­
vised, I  hereby determine that these 
meetings are concerned with informa­
tion exempt from disclosure under Sec­
tion 552(b) (4) of Title 5 of the United 
States Code, and that the public inter­
est requires that such meetings be closed 
to the public.

My reasons for this determination are 
as follows. The Treasury Department re­
quires frank and full advice from rep­
resentatives of the financial community 
prior to making its final decision on 
major financing operations. Historically, 
this advice has been offered by debt man­
agement advisory committees established 
by the several major segments of the 
financial community, which committees 
are utilized by this Department at meet­
ings called by representatives of this

office. When so utilized they are recog­
nized to be advisory committees under 
Public Law 92-463. The advice provided 
consists of commercial and financial in­
formation given and received in confi­
dence in order to avoid adverse effects 
of premature disclosure on the financial 
markets and the economy. As such these 
debt management advisory committee 
activities concern matters which fall 
within the exemption covered by Sec­
tion 552(b) (4) of Title 5 of the United 
States Code for matters which are “ trade 
secrets and commercial or financial in­
formation obtained from a person and 
privileged or confidential” .

The Assistant Secretary (Capital Mar­
kets and Debt Management) shall be 
responsible for maintaining records of 
the meetings of these committees and 
for providing annual reports setting 
forth a summary of their activities and 
such other matters as may be informa­
tive to the public consistent with the 
provisions of 5 U.S.C. 552(b) (4).

Dated: December 17, 1976.
E d w in  H . Y eo , I I I ,

Under Secretary 
for Monetary Affairs.

[FR Doc.76-37509 Filed 12-21-76;8:45 am]

UN WROUGHT ZINC FROM SPAIN /
Preliminary Countervailing Duty 

Determination
On August 2, 1976, a “Notice of Re­

ceipt o f Countervailing Duty Petition 
and Initiation of Investigation” was pub­
lished in the Federal Register (41 FR 
32249). The notice stated that a petition 
had been received alleging that payments 
or bestowals conferred by the Govern­
ment of Spain upon the manufacture, 
production, or exportation of unwrought 
zinc constitute the payment or bestowal 
of a bounty or grant, directly or indi­
rectly, within the meaning of section 303 
of the Tariff Act, as amended (19 U.S.C. 
1303) (referred to in this notice as “the 
Act” ) .

On the basis of an investigation con­
ducted pursuant to § 159.47(c) of the 
Customs Regulations (19 CFR 159.47
(c ) ) ,  it has been determined prelimi­
narily that benefits have been paid or 
bestowed, directly or indirectly, under 
the Spanish Government tax remission 
system known as the desgravacion fiscal.

Benefits derived from the desgravacion 
fiscal, in some instances, constitute 
bounties o r , grants within the meaning 
of the Act. Accordingly, it has been de­
termined preliminarily that imports of 
unwrought zinc from Spain benefit from 
payments of bounties or grants, directly 
or indirectly, within the meaning of the 
Act by reason of this program.

Before a final determination is made, 
consideration will be given to any rele­
vant data, views or arguments submitted 
in writing with respect to this prelimi­
nary determination. Submissions should 
be addressed to the Commissioner of 
Customs, 1301 Constitution Avenue, NW„ 
Washington, D.C. 20229, in time to be re-

FEDERAL REGISTER, VOL. 4 1 , NO. 2 47 — WEDNESDAY, DECEMBER 22 , 1976



55766 NOTICES

ceived by his office not later than on or 
before January 21, 1977.

This preliminary determination is pub­
lished pursuant to section 303(a) of the 
Tariff Act of 1930, as amended (19 U.S.C. 
1303(a)).

December 17, 1976.
Vernon D. A cree, 

Commissioner of Customs.
Approved.

Peter O. Suchman,
Acting Assistant Secretary 

of the Treasury.
[PR Doc.76-37591 Filed 12-21-76;8:45 am]

URBAN REINVESTMENT TASK 
FORCE

NEIGHBORHOOD PRESERVATION 
PROJECTS

Application Procedures
The Urban Reinvestment Task Force 

is a joint effort of the heads of the Fed­
eral financial regulatory agencies and 
the Secretary of the U.S. Department of 
Housing and Urban Development to 
stimulate the development of local part­
nerships committed to a coordinated 
neighborhood reinvestment strategy. The 
members of the Urban Reinvestment 
Task Force are:

The Secretary, U.S. Department of 
Housing and Urban Development: the 
Chairman, Federal Home Doan Bank 
Board; a member, Board of Governors, 
Federal Reserve System: the Chairman, 
Federal Deposit Insurance Corporation; 
and the Comptroller of the Currency.

The Task Force is involved in two sep­
arate programs, Neighborhood Housing 
Services (NHS) and Neighborhood Pres­
ervation Projects (N P P ). Both programs 
involve the creation of a local partner­
ship bringing together neighborhood 
residents, the private sector and local 
goverment. Task Force staff plays an ac­
tive role in seeking out resources for 
neighborhoods from a broad range of 
public and private entities.

Neighborhood Preservation Projects

The Urban Reinvestment Task Force 
is participating in the developmental 
funding of a limited number of selected 
demonstrations involving a partnership 
of neighborhood residents, the private 
sector, and local government, called 
Neighborhood Preservation Projects. The 
Task Force is identifying, monitoring, 
and evaluating locally developed neigh­
borhood preservation programs which 
show promise of potential replicability 
in other cities. Those programs selected 
receive modest demonstration grants and 
technical assistance from Task Force 
staff.

Projects may be supportive of the 
Neighborhood Housing Services pro­
grams or they may offer other innovative 
approaches to stabilizing and improving 
the neighborhood environment. Those 
preservation programs that are success­
ful will be offered to other cities as

models which they can use to treat spe­
cific problems in their neighborhoods.

Program Areas For Neighborhood 
Preservation Projects

hi addition to programs which affect 
the physical environment, the Task 
Force is seeking innovative preservation 
strategies that deal with broader issues 
related to the social and economic fabric 
of urban neighborhoods. The Task Force 
will consider for selection as a Neighbor­
hood Preservation Project applications 
which include (but are not limited to) 
one or more of the following areas:

|. Innovative financing or economic 
incentives to rehabilitate and stabilize 
apartment buildings;

2. Innovative education strategies;
3. Innovative crime prevention strate­

gies; and
4. Mechanisms which provide for 

equitable treatment for current residents 
of neighborhoods experiencing rapidly 
increasing housing costs.
Selection Criteria for Neighborhood 

Preservation Projects

1. The project should involve a part­
nership of neighborhood residents, the 
private sector, and local government.

2. Preference will be given to projects 
that are operational or at the point of 
starting operations.

3. The project should be specific to a 
neighborhood or neighborhoods, and 
should either have demonstrated success 
or show a strong probability of success 
in upgrading that/those neighbor­
hood (s) .

4. Local government should be willing 
to allocate financial resources and tech­
nical assistance to the project.

5. Those responsible for the implemen­
tation of the project should have a dem­
onstrated capability to perform success­
fully in the area of neighborhood preser­
vation.

6. The project sponsors should be will­
ing to provide information which can be 
analyzed by the Task Force or its par­
ticipating agencies to judge the effective­
ness of the project. Sponsors should also 
be willing to cooperate with the Task 
Force in assisting others who may wish 
to replicate their project.

Application Procedure

Application forms are available upon 
request. Cities or other governmental 
jurisdictions or non-public entities wish­
ing to be considered for selection as a 
Neighborhood Preservation Project 
should submit a formal applicatipn to 
the Urban Reinvestment Task Force by 
March 1,1977.

The Task Force will review materials 
submitted and select promising submis­
sions for field review. Following the field 
review, applications will be ranked ac­
cording to their promise as demonstra­
tions, and 'agreements will be entered 
into with the top ranking applicants, 
subject to the availability of Task Force 
resources.

Inquiries should be addressed to :
Associate Director for Neighborhood Preser­

vation Programs, 1120 19th Street, N.W., 
Suite 600, Washington, D.C. 20036.

-- Wm . A. Whiteside,
Staff Director. 

[PR Doc.76-37530 Filed 12-21-76;8:45 am]

INTERSTATE COMMERCE 
COMMISSION
[Notice No. 218]

ASSIGNMENT OF HEARINGS
December 17, 1976. 

Cases assigned for hearing, postpone- 
ment^cancellation or oral argument ap­
pear below and will be published only 
once. This list contains prospective 
assignments only and does not include 
cases previously assigned hearing dates. 
The hearings will be on the issues as 
presently reflected in the Official Docket 
of the Commission. An attempt will be 
made to publish notices of cancellation 
of hearings as promptly as possible, but 
interested parties should take appropri­
ate steps to insure that they are notified 
of cancellation or postponements of 
hearings in which they are interested.
MC 135732 Sub 25, Aubrey Freight Lines, Inc., 

MC 123048 Sub 343, Diamond Transporta­
tion System, Inc., MC 118989 Sub 141, Con­
tainer Transit, Inc., MC 116763 Sub 348, 
Carl Subler Trucking, Inc., MC 115331 Sub 
413, Truck Transport, Inc., and MC 113678 
Sub 631, Curtis, Inc. now being assigned 
March 28, 1977 (2 weeks), at Milwaukee, 
Wisconsin in a hearing room to be later 
designated.

MC 67866 (Sub-No. 31), Film Transit, Inc., 
now assigned January 18,1977, at Memphis, 
Tenn. will be held in Room 396, Federal 
Building, 167 North Main Street.

MC 13250 (Sub-133), J. H. Rose Truck Line, 
Inc.; MC 100666"(Sub-335), Melton Truck 
Lines, Inc.; MC 107678 (Sub-60), Hill & 
Hill Truck Line, Inc.; MC 107743 (Sub-40), 
System Transport, Inc. and MC 114211 
(Sub-283), Warren Transport, Inc., now 
being assigned February 22, 1977 (9 (Jays), 
at Houston, Texas, in White Hall Hotel, 
1700 Smith and continued to March 7, 1977 
( 1 week), at Portland, Oregon, in the Ben­
son Hotel, 309 S. W. Broadway.

R obert L. Oswald,
Secretary.

[FR Doc.76-37610 Filed 12-21-76;8:45 am]

[Rule 19; Ex Parte No. 241; Second Revised 
Exemption No. 129]

ATCHISON, TOPEKA AND SANTA FE 
RAILROAD CO., ET AL.

Exemption Under Mandatory, Car Service 
Rules

I t  appearing, That the railroads named 
herein own numerous 40-ft. plain box­
cars; that under present conditions, 
there is virtually no demand for these 
cars on the lines of the car owners; that 
return of these cars to the car owners 
would result in their being stored idle on 
these lines; that such cars can be used 
by other carriers for transporting traffic 
offered for shipments to points remote
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from the car owners; and that compli­
ance with Car Service Rules 1 and 2 
prevents such use of plain boxcars owned 
by the railroads listed herein, resulting 
in unnecessary loss of utilization of such 
cars.

I t  is ordered, That, pursuant to the 
authority vested in me by Car Service 
Rule 19, plain boxcars described in the 
Official Railway Equipment Register, 
I.C.C.-R.E.R. No. 401 issued by W. J. 
Trezise, or successive issues thereof, as 
having mechanical designation “XM ” , 
with inside length 44-ft. 6 in. or less, 
regardless of door width and bearing re­
porting marks assigned to the railroads 
named below, shall be exempt from the 
provisions of Car Service Rules 1(a), 
2(a ), and 2 (b ).
The Atchison, Topeka and Santa Fe Railway 

Company.
Reporting marks: ATSF.1 

The Baltimore and Ohio Railroad Company.
Reporting marks: BO.

Burlington Northern Inc.
Reporting marks: BN-CBQ-GN-NP-SPS. 

The Chesapeake and Ohio Railway Company.
Reporting marks: 'CO-PM.

Chicago Rock Island and Pacific Railroad 
Company.

Reporting marks: RI-ROCK.
Chicago, West Pullman & Southern Railroad 

Company.
Reporting marks: CWP.

The Denver and Rio Grande Western Rail­
road Company.

Reporting marks: DRGW.
Detroit and Mackinac Railway Company.

Reporting marks: D&M-DM.
Elgin, Joliet and Eastern Railway Company.

Reporting marks: EJE.
Illinois Terminal Railroad Company.

Reporting marks: ITC.
Louisville and Nashville Railroad Company.

Reporting marks: CIL-L&N-MON-NC. 
Louisville, New Albany & Corydon Railroad 

Company.
Reporting marks: LNAC. 

Missouri-Kansas-Texas Railroad Company.
Reporting marks: MKT.

Missouri Pacific Railroad Company.
Reporting marks: CE I-M I-M P-TP . 

Southern Railway Company.
Reporting marks: CG-NS-SA-SOU.

St. Louis-San Francisco Railway Company.
Reporting marks: SLSF.

Soo Line Railroad Company.2 
Reporting marks: SOO.
Reporting marks: UP.

Western Maryland Railway Company. 
Reporting marks: WM.

Effective 12:01 a.m., December 15,1976, 
and continuing in effect until further 
order of this Commission.

Issued at Washington, D.C., December 
8, 1976.

I nterstate Commerce 
Commission,

Joel E. Burns,
Agent.

[FR Doc.76-37605 Filed 12-21-76:8:45 am]

1 Delete: Atlanta & Saint Andrews Bay 
Railway Company.

2 Addition: Soo Line Railroad Company. 
Union Pacific Railroad Company.

[Rule 19; Ex Parte No. 241; Twenty-First 
Revised Exemption No. 90]

BALTIMORE AND OHIO RAILROAD CO., 
ET AL.

Exemption Under Mandatory Car Service
Rules/

To all railroads: I t  appearing, That 
the railroads named below own numerous 
50-ft. plain boxcars; that under present 
conditions there are substantial surpluses 
of these cars on their lines; that return 
of these Cars to the owners would result 
in their being stored idle; that such cars 
can be used by other carriers for trans­
porting traffic offered for shipments to 
points remote from the car owners; and 
that compliance with Car Service Rules 
1 and 2 prevents such use of these cars, 
resulting in unnecessary loss of utiliza­
tion of such cars.

I t  is ordered, That pursuant to the 
authority vested in me by Car Service 
Rule 19, 50-ft. plain boxcars described in 
the Official Railway Equipment Register, 
I.C.C.-R.E.R. Nb. 401, issued by W. J. 
Trezise, or successive issues thereof, as 
having mechanical designation “XM ”, 
and bearing reporting marks assigned to 
the railroads named below, shall be ex­
empt from the provisions of Car Service 
Rules 1, 2(a), and 2(b).
The Baltimore and Ohio Railroad Company.1 

Reporting marks: BO.
The Chesapeake and Ohio Railway Company.

Reporting marks: CO-PM.
Elgin, Joliet and Eastern Railway Company.

Reporting marks: EJE.
Green Mountain Railroad Corporation.

Reporting marks: GMRC.
Greenville and Northern Railway Company.

Reporting marks: GRN.
Louisville and Wadley Railway Company.

Reporting marks: LW.
Louisville, New Albany & Corydon Railroad 

Company.
Reporting marks: LNAC. 

Missouri-Kansas-Texas Railroad Company.
Reporting marks: BKTY-MKT.

New Jersey, Indiana & Illinois Railroad Com­
pany.

Reporting marks: NJII.
Norfolk and Western Railway Company.

Reporting marks: N&W-ACY-NKP-
P&WV-WAB.

Ogdensburg Bridge and Port Authority.
Reporting marks: NSL.

Pearl River Valley Railroad Company.
Reporting marks: PRV.

The Pittsburgh and Lake Erie Railroad Com­
pany.

Reporting marks: P&LE.
Raritan River RaU Road Company.

Reporting marks: RR.
Sacramento Northern Railway.

Reporting marks: SN.
St. Johnsbury & Lamoille County Railroad.

Reporting marks: SJL.
Sierra Railroad Company,

Reporting marks: SERA.
Tidewater Southern Railway Company. 

Reporting marks: TS.
Toledo, Peoria & Western Railroad Company.

Reporting marks: TPW.
Vermont Railway, Inc.

Reporting marks: VTR.
WCTU Railway Company.

Reporting marks: WCTR.

Western Maryland Railway Company.
Reporting marks: WM.

Yreka Western Railroad Company.
Reporting marks: YW.

Effective December 15, 1976, and con­
tinuing in effect until further order of 
this Commission.

Issued at Washington, D.C., Decem­
ber 8,1976.

— I nterstate Commerce 
Commission 

Joel E. Burns,
Agent.

1 Deleted: Atlanta & Saint Andrews Bay 
Railway Company.

[FR Doc.76-37060 Filed 12-21-76;8:45 am]

[Notice No. AB 7 (Sub-No. 27); Finance 
Docket No. 28218]

CHICAGO. MHWAHKFF. ST. PAUL AND 
PACIFIC RAILROAD CO.

Tr«rk3ge Rights— Over Chi^po and North
Western Transnortation Co. in Fond du
Lac, County of Fond du Lac, Wisconsin

December 10, 1976.
The Interstate Commerce Commission 

hereby gives notice that its Section of 
Energy .and Environment has concluded 
that the proposed abandonment of the 
Chicago, Milwaukee, St. Paul and Pacific 
Railroad Company of a 2.5 mile segment 
of its line and related track in Pond du 
Lac, County of Fond du Lac, Wise., and 
the proposed trackage rights acquisition 
by the applicant over a 2.7 mile segment 
of Chicago and North Western Trans­
portation Company line in Fond du Lac, 
if approved by the Commission, does not 
constitute a major Federal action sig­
nificantly affecting the quality of the 
human environment within the meaning 
of the National Environmental Policy 
Act of 1969 (NEPA), 42 U.S.C. 4321, et 
seq., and that preparation of a detailed 
environmental impact statement will not 
be required under section 4332(2) (C) of 
the NEPA.

It was concluded, among other things, 
that service would continue to the only 
shipper on the subject line via acquisition 
of trackage rights over the nearby 
C&NW line. The rerouting of traffic over 
the new route is not anticipated to cause 
any additional significant impacts due 
to the low volume of traffic and short dis­
tances involved. An environmental bene­
fit would be accrued by the elimination 
of 19 grade crossings on the subject line. 
The city of Fond du Lac has also ex­
pressed interest in acquiring the right- 
of-way for public use should the aban­
donment be approved.

This conclusion is contained in a staff - 
prepared environmental threshold as­
sessment survey, which is available on 
request to the Interstate Commerce 
Commission, Office of Proceedings, 
Washington, D.C. 20423; telephone 
202-275-7011.

Interested persons may comment on 
this matter by filing their statements
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in writing with the Interstate Commerce 
Commission, Washington, D.C. 20423, on 
or before January 14,1977.

It should be emphasized that the en­
vironmental threshold assessment sur­
vey represents an evaluation of the en­
vironmental issues in the proceeding and 
does not purport to resolve the issue of 
whether the present or future public con­
venience and necessity permit discon­
tinuance of the line proposed for 
abandonment. Consequently, comments 
on the environmental study should be 
limited to discussion of the presence or 
absence of environmental impacts and 
reasonable alternatives.

R obert L. O s w a l d , 
Secretary.

[FR  Doc.76-37609 Filed 12-21-76;8:45 am]

[Rule 19; Ex Parte No. 241; Exemption No. 
I l l ]

DETROIT, TOLEDO AND IRONTON RAIL­
ROAD CO. AND NORFOLK AND WEST­
ERN RAILWAY CO.

Exemption Linder Mandatory Car Service 
Rules

I t  appearing, That The Detroit, Toledo 
and Ironton Railroad Company (DTD 
and the Norfolk and Western Railway 
Company (N&W) have each agreed to the 
unrestricted use by the other of its plain 
gondola cars less than 61 ft. in length; 
and that such mutual use of gondola cars 
will increase car utilization by reductions 
in switching and movements of empty 
gondola cars.

I t  is ordered, That, pursuant to the au­
thority vested In me by Car Service Rule 
19, plain gondola cars described in the 
Official Railway Equipment Register,
I.C.C. R.E.R. No. 401, issued by W. J. 
Trezise, or successive issues thereof, as 
having mechanical designations “ GA” , 
“ GB” , “GD” , *rGH” , “ GS”, and “GW” , 
which are less than 61 ft. 0 in. long, and 
which bear the reporting marks listed 
herein, may be used by the D TI and the 
N&W without regard to the requirements 
of Car Service Rules 1 and 2.

Reporting Marks 
DTI N&W

DTI * ACT
DT&I NKP

N&W  
P&WV  
VGN  
WAB

* Addition. -

Effective December 15,1976.
Expires March 15,1977.
Issued at Washington, D.C., Decem­

ber 9, 1976.
I nterstate  C om m erce  

C o m m is s io n ,
Jo el  E . B u r n s ,

Agent.
[FR  Doc.76-37608 Filed lZ-21-76;8:45 am]

NOTICES

(Notice No. 93]

MOTOR CARRIER TRANSFER 
PROCEEDINGS

D ecember  , 22, 1976.
Application filed for temporary author­

ity under section 210a(b) in connection 
with transfer application under section 
212a(b) in connection with transfer ap­
plication under section 212a (b) and 
Transfer Rules, 49 CFR Part 1132:

No. MC-FC 76863. By application filed 
December 9, 1976, Zellmer Truck Lines, 
P.O. Box 996, Granville, IL  61326, seeks 
temporary authority to transfer the op­
erating rights of Henry Zellmer, an in­
dividual, doing business as Zellmer Truck 
Lines, P.O. Box 996, Granville, IL  61326, 
under Section 210a(b). The transfer to 
Zellman Truck Lines, of the operating 
rights of Henry Zellmer, an individual, 
doing business as Zellmer Truck Lines, 
is presently pending.

By the Commission.
\ R obert L. O sw a ld ,

Secretary.
[FR Doc.76-37604 Filed 12-21-76;8:45 am]

' [Notice No. 94]
MOTOR CARRIER TRANSFER 

PROCEEDINGS
D ecember  22, 1976.

Application filed for temporary au­
thority under Section 210a(b) in con­
nection with transfer application under 
section 212a (b) in connection with trans­
fer application under section 212a(b) 
and Transfer Rules, 49 CFR Part 1132:

No. MC-FC 76875. By application filed 
December 14,1976, Mustang Transporta­
tion Incorporated, 3804 Jensen Drive, 
P.O. Box 21201, Houston, T X  77026, seeks 
temporary authority to transfer the op­
erating rights of Ramsey Truck Lines, 
Inc., P.O. Box 1031, Houston, T X  77001, 
under Section 210a(b). The transfer to 
Mustang Transportation Incorporated, 
of the operating rights of Ramsey Truck 
Lines, Inc., is presently pending.

By the Commission.
R obert L . O sw a ld , 

Secretary.
(FR Doc.76-37603 Filed 12-21-76;8:45 am]

[Notice No. AB 12 (Sub-No. 42) ]
SOUTHERN PACIFIC TRANSPORTATION 

CO.
Abandonment of Portion of Railroad 

Services
D ecember  9, 1976.

The Interstate Commerce Commission 
hereby gives notice that its Section of

Energy and Environment has concluded 
that the proposed abandonment by the 
Southern Pacific Transportation Com­
pany of a portion of its Clovis Branch 
Line between Copper Ave. and Rockfield, 
a distance of 2.62 miles, all in Fresno 
County, Ca., if approved by the Commis­
sion, does not constitute a major Federal 
action significantly affecting the quality 
of the human environment within the 
meaning of the National Environmental 
Policy Act of 1969 (NEPA), 42 U.S.C. 
4321, et seq., and that preparation of a 
detailed environmental impact state­
ment will not be required under section 
4332(21(0 of the NEPA.

It  was concluded, among other things, 
that the absence of commercial rail traf­
fic over the line would result in no in­
crease in motor carrier use over the high­
ways of the affected area if the abandon­
ment were approved. Accordingly, there 
should be no changes in ambient en­
vironmental conditions, safety, or traffic 
patterns. Approval of the abandonment 
would not affect any endangered or 
threatened species, historic structures, or 
archeological sites. Due to the lack of 
definitive industrial plans for the area, 
authorization of the abandonment would 
not seriously affect rural and commu­
nity development.

This conclusion is contained in a staff- 
prepared environmental threshold as­
sessment survey, which is available on 
request to the Interstate Commerce 
Commission, Office of Proceedings, 
Washington, D.C. 20423; telephone 202- 
275-7011.

Interested persons may comment on 
this matter by filing their statements in 
writing with the Interstate Commerce 
Commission, Washington, D.C. 20423, on 
or before January 13, 1977.

It  should be emphasized that the en­
vironmental threshold assessment sur­
vey represents an evaluation of the en­
vironmental issues in the proceeding and 
does not purport to resolve the issue of 
whether the present or future public 
convenience and necessity permit dis­
continuance of the line proposed for 
abandonment. Consequently, comments 
on the environmental study should be 
limited to discussion of the presence or 
absence of environmental Impacts and 
reasonable alternatives.

R obert L . O s w a l d , 
Secretary.

[FR Doc.76-87607 Filed 12-21-76;8:46 am]
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FOURTH SECTION APPLICATION FOR 

RELIEF
D ecember 17, 1976.

An application, as summarized below, 
has been filed requesting relief from the 
requirements of section 4 of the Inter­
state Commerce Act to permit common 
carriers named or described in the ap­
plication to maintain higher rates and 
charges at intermediate points than those 
sought to be established at more dis­
tant points.

Protests to the granting of an appli­
cation must be prepared in accordance 
with Rule 40 of the General Rules of 
Practice (49 CFR 1100.40) and filed on or 
before January 6,1977.

FSA No. 43286—Rice and Rice Prod­
ucts from Arkansas, Louisiana and Texas. 
Filed by Southwestern Freight Bureau, 
Agent, (No. B-648), for interested rail 
carriers. Rates on rice, clean, whole- or 
broken, in carloads, as described in the

application, from Bayport, Baytown, and 
Houston, Texas, to Boston, Mass., Carl- 
stadt and Blizabeth, N.J., and Hanover, 
Pa.

Grounds for relief—Water competition.
Tariff—Supplement 63 to Southwest­

ern Freight Bureau, Agent, tariff 326-C, 
ICC 5155. Rates are published to become 
effective on January 12, 1977.

FSA No. 43287—Annual Volume Rates- 
Chemicals-Between Points in the United 
States. Filed by Southwestern Freight 
Bureau, Agent, (No. B-649), for inter­
ested rail carriers. Rates on chlorine, 
liquid caustic soda, and specified solvents, 
in  tank-car loads, as described in the ap­
plication, from Plaquemine, Louisiana, 
and Freeport, Texas, to Doctortown, Ros­
ser, and Savannah, Georgia.

Grounds for relief—Market competi­
tion.

Tariff—Supplement 6 to Southwestern 
Freight Bureau, Agent, tariff 11-H, ICC

5242. Rates are published to become ef­
fective on January 15, 1977.

FSA No. 43288—Beet or Cane Sugar 
from Montana and Washington. Filed by 
Trans-Continental Freight Bureau, 
Agent, (No. 512), for interested rail car­
riers. Rates on sugar, beet or cane, in car­
loads, as described in the application, 
from points in Montana and Washing­
ton to points in Illinois, Indiana, Iowa, 
Kentucky, Missouri, and Wisconsin.

Grounds for relief—Returned ship­
ments and rate relationship.

Tariffs—Supplements 423 and 29 to 
Trans-Continental Freight Bureau, 
Agent, tariffs 14-P and 2-N, ICC 1785 
and 1935, respectively. Rates are pub­
lished to become effective on January 15, 
1977. .

By the Commission.
R obert L. O s w a ld , 

Secretary.
[FR Doc.76-37002 Filed 12-21-70;8:45 am]
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

f  15 CFR Part 932 ]
COASTAL ZONE MANAGEMENT 

Interstate Grants
The National Oceanic and Atmospheric 

Administration (NOAA) hereby proposes 
to adopt regulations pursuant to section 
309 of the Coastal Zone Management Act 
of 1972, as amended (16 U.S.C. 1451 et 
seq.), hereinafter refered to as the “Act,” 
for the purpose of defining procedures by 
which interstate entities can apply for 
and receive grants for interstate coordi­
nation of coastal management issues af­
fecting two or more States in a region.

Section 309 of the Act provides that:
(a) The coastal states are encouraged to 

give high priority—*
(1) To coordinating state coastal zone 

planning, policies, and programs with respect 
to contiguous areas of such states; and

(2) To studying, planning, and implement­
ing unified coastal zone policies with respect 
to such areas. Such coordination, study, 
planning, and implementation may be con­
ducted pursuant to interstate agreements or 
compacts. The Secretary may make grants 
annually, in amounts not to exceed 90 per 
centum of the cost of such coordination, 
study, or implementation, if the Secretary 
finds that the proceeds of such grants will be 
used for purposes consistent with sections 
305 and 306.

(b ) The consent of the Congress is hereby 
given to two or more coastal states to negoti­
ate, and to enter into, agreements or com­
pacts, which do not conflict with any law, or 
treaty of the United States, for—

(1) Developing and administering co­
ordinated coastal zone planning, policies, and 
programs pursuant to Bectiosn 305 and 306; 
and

(2) Establishing executive instrumentali­
ties or agencies which such states deem de­
sirable for th e . effective implementation of 
such agreements or compacjp. Such agree­
ments or compacts shall be binding and 
obligatory upon any state or party thereto 
without further approval by the Congress.

(c) Each executive instrumentality or 
agency which is established by an interstate 
agreement or compact pursuant to this sec­
tion is encouraged to adopt a Federal-State 
consultation procedure for the identification, 
examination, and cooperative resolution of 
mutual problems with respect to the^marine 
and coastal areas which affect, directly or 
indirectly, the applicable coastal zone. The 
Secretary of the Interior, the Chairman of 
the Council on Environmental Quality, the 
Administrator of the Environmental Protec­
tion Agency, the Secretary of the department 
in which the Coast Guard is operating, and 
the Administrator of the Federal Energy 
Administration, or their designated repre­
sentatives, shall participate ex officio on be­
half of the Federal Government whenever 
any such Federal-State consultation is re­
quested by such an instrumentality or 
agency.,

(d ) If no applicable interstate agreement 
or compact exists, the Secretary may coordi­
nate coastal zone activities described in sub­
section (a ) and may make grants to assist any 
group of two or more coastal states to create 
coordinating entity to—

(1) Coordinate state coastal zone planning, 
policies, and programs, with respect to con­
tiguous areas of the states involved;

(2) Study, plan, and implement unified 
coastal zone policies with respect to such 
areas; and
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(3) Establish' an effective mechanism, and 
adopt a Federal-State consultation proce­
dure, for the Identification, examination, and 
cooperative resolution of mutual problems 
with respect to the marine and coastal areas 
which affect, directly or indirectly, the appli­
cable coastal zone. The amount of such 
grants shall not exceed 90 per centum of- the 
cost of creating and maintaining such an 
entity. The Federal officials specified in sub­
section (c ), or their designated representa­
tives, shall participate oh behalf of the Fed­
eral Government, upon the request of any 
such temporary planning and coordinating 
entity.

To implement this new section 309, 
contained in Pub. L. 94-370, NOAA pro­
poses a new Part 932.

Part 932 will implement the authority 
which enables coastal States to address 
in a cooperative manner issues of coastal 
management which are interstate in na­
ture. By awarding grants for such pur­
poses, it is felt that States will be better 
able to anticipate, study and resolve such 
interstate coastal management matters.

The basic purposes for which inter­
state grants may be used include the 
continuation of interstate and regional 
cooperative efforts on the part of coastal 
'States begun during the program devel­
opment phase pursuant to section 305 
of the Act, and the extension of coopera­
tive efforts into the program a4minis- 
tration phase pursuant to section 306 of 
the Act. These cooperative efforts may 
consist of studies, planning, coordination 
and/or implementation of unified coastal 
zone policies. These cooperative efforts 
may also consist of establishment of ef­
fective mechanisms, including especially 
State-Federal consultation procedures, 
for resolving mutual problems with re­
spect to marine and coastal areas affect­
ing the applicable coastal zone.

In order to insure that activities 
funded by section 309 interstate grants 
support State coastal management needs, 
the designated State development or 
management agencies shall play the 
primary role in determining the appro­
priate interstate entity to receive such 
grants.

Subpart A of Part 932, entitled Gen­
eral, discusses the basic intent of provid­
ing interstate grants, defines the terms 
“Secretary,” “contiguous areas,” "marine 
areas,” and “temporary,” and discusses 
the appropriate uses of section 309 
grants. Eligible items for funding pursu­
ant to this section include:

(1) The coordination of State coastal 
planning, policies and programs with re­
spect to contiguous areas of coastal 
States;

(2) The study, planning and/or imple­
mentation of unified coastal policies with 
respect to such areas; and/or

(3) The establishment of effective 
mechanisms for the identification, exam­
ination and/or cooperative resolution of 
mutual problems with respect to marine 
and coastal areas, including the estab­
lishment of permanent interstate coast­
al management compacts or agreements.

Subpart B, entitled Eligible Entities, 
contain a discussion of entities eligible 
for funding pursuant to section 309 of 
the Act, and a discussion of priorities to 
be assigned eligiblé entities with respect

to funding. Any of the following will be 
considered eligible entities:

(1) An executive instrumentality or 
agenby established by interstate compact 
or agreement pursuant to subsection 309
(b) of the Act;

(2) A temporary planning or coordi­
nating entity created by two or more 
States, pursuant to subsection 309(d) of 
the Act, in a region as defined in section 
932.2;

(3) An existing regional, interstate en­
tity designated by the affected States.

Among these entities, higher priority 
for funding will be given to an instru­
mentality or agency established by in­
terstate compact or agreement, where 
such are created pursuant to subsection 
309(b) of the Act. However, creation of 
such instrumentalities or agencies is not 
necessary in order to be eligible for in­
terstate grants.

Applications may be funded from more 
than one interstate or bistate entity in 
a particular region.'

Subpart C, entitled Review/Approval 
Procedures, contains a discussion of pre­
submission consultation, and formal sub­
mission and review. The primary purpose 
of, presubmission consultation with the 
Office of Coastal Zone Management (OC 
ZM) will be to determine whether the 
proposed interstate cooperative effort is 
consistent with the purposes of sections 
305 and 306 of the Act and to determine 
the degree of support for the proposed 
effort on the part of affected coastal 
States. Review of a formal submission 
will involve evaluation of the application 
in terms of both programmatic and bud­
getary considerations. Where an applica­
tion calls for the involvement of one or 
more Federal agencies, said application 
will be forwarded to the affected agen­
cies for their review and comment, .

Subpart D, entitled permanent Inter­
state Coastal Management Compacts or 
Agreements, contains a discussion of the 
procedure NOAA will follow to review 
interstate cdmpacts or agreements, es­
tablished pursuant to subsection 309(b) 
of the Act, to determine that these com­
pacts or agreements do not conflict with 
any law or treaty of the United States. 
This subpart also contains a discussion 
of funding priorities assigned to entities 
created pursuant to subsection 309(b). 
Where applications are received from 
such entities, higher funding priority will 
be given where a procedure for State- 
Federal consultation is a part of the en­
tity’s function. This subpart also contains 
a discussion of the Federal agencies that 
must and should be included where a 
State-Federal consultation procedure is 
established in entities created by ̂ com­
pact or agreement.

Subpart E, entitled Application for 
Interstate Grants, contains a discussion 
of a grantee’s administrative and fiscal 
responsibilities, application procedures 
including the content of the program 
narrative, procedures for approving ap­
plications, and procedures for amending 
approved applications.

Prior to issuance of these proposed 
regulations, NOAA distributed widely a 
draft paper on implementing section 309 
of the Act. Comments were received qxies-
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tioning the need to comply with provi­
sions of OMB Circular A-95 (revised), as 
now proposed in § 932.42; questioning the 
rationale in the funding priorities pro­
posed for permanent interstate entities 
established by compact or agreement, as 
now proposed in § 932.32; and question­
ing the procedure (in the draft paper) for 
insuring newly created compacts or 
agreements do not conflict with existing 
United States laws and treaties.

While grants under section 309 of the 
Act are not presently listed in OMB Cir­
cular A-95 (revised), they are sufficiently 
similar to other grants listed in the cir­
cular as being subject to its provisions 
that it seems appropriate to require re­
view by State A-95 Clearinghouses of 
those States involved in or affected by an 
interstate grant application.

The reason for assigning higher fund­
ing priority to interstate entities (estab­
lished pursuant to subsection 309(b) of 
the Act) that contain a State-Federal 
consultation mechanism is the emphasis 
in the language of the Act and legisla- 
lative history on the establishment of 
such consultation procedure as a func­
tion of such entities.

The draft paper on section 309 pro­
posed that determination of conflict with 
existing laws and treaties of the United 
States for entities created pursuant to 
subsection 309(b) would be made at the 
time such entities applied for a section 
309 grant.

In response to comments that few 
States would want to go through the 
effort of ratifying an interstate compact 
or agreement only to discover a conflict 
afterwards, the present proposed § 932.31 
provides for NOAA review for conflict 
with existing laws and treaties of the 
United States prior to ratification by 
States of a compact or agreement pursu­
ant to subsection 309(b) of the Act.

NOAA has reviewed these proposed 
regulations pursuant to the National En­
vironmental Policy Act of 1969 and has 
determined that promulgation of these 
regulations will have no significant im­
pact on the environment.

Compliance with Executive Order 
11821. The economic and inflationary 
impact of these proposed regulations has 
been evaluated in accordance with OMB 
Circular A-107, and it has been deter­
mined that no major inflationary impact 
will result.

NOAA invites public comment on these 
proposed regulations so that they may be 
modified, where necessary and legally 
permissible, to reflect fully the needs of 
the public and parties affected by the 
provisions. Written comments should be 
submitted to the Office of Coastal Zone 
Management, National Oceanic and 
Atmospheric Administration, U.S. De­
partment of Commerce, Page Building 1, 
3300 Whitehaven Street, N.W., Washing­
ton, D.C. 20235, on or before January 24, 
1977. Following the ckse of the comment 
period, and after review of comments, 
the Associate Administrator for Coastal 
Zone Management, NOAA, may amend 
these proposed regulations to reflect 
necessary and permissible changes. The

Associate Administrator shall then have 
final regulations published in the Fed­
eral Register.

Dated December 16,1976.
R obert L. Carnahan, 

Deputy, Assistant Administrator 
for Administration.

In consideration of the foregoing, Part 
932 is proposed as follows:

PART 932— INTERSTATE GRANTS

Sec.
Subpart A—General

932.1 Basic purposes.
932.2 Definitions.
932.3 Use of grants.

Subpart B— Eligible Entitles
932.10 General.
932.11 Eligible entities.
932.12 Funding priorities among entities.

Subpart C— Review/Approval Procedures
932.20 General.
932.21 Presubmission consultation.
932.22 Formal submission and review.

Subpart D— Permanent Interstate Coastal 
Management Compacts or Agreements

‘ 932.30 General.
932S I Review by NOAA for non-conflict 

with laws and treaties of the United 
States.

932.32 Funding priorities among permanent 
compacts or agreements.

932.33 Federal consultation prooedures.
Subpart E— Application for Interstate Grants

932.40 General.
932.41 Applicant responsibility.
932.42 Application procedures.
932.43 Approval of applications.
932.44 Amendments.

A u t h o r i t y : Sec. 309, Coastal Zone Man­
agement Act Of 1972. (Pub. L. 92-683, 86 
Stat. 1280, as amended by Pub. L. 94-370, 90 
Stat. 1013).

Subpart A— General 
§ 932.1 Basic purposes.

(a) This section establishes the basic 
purposes for which interstate grants pur­
suant to subsections 309(a) and 309(d) 
o f the Act may be awarded. The basic in­
tent of interstate grants under these 
subsections is to provide for the contin­
uation of interstate and regional efforts 
on the part of coastal States begun dur­
ing the program development phase pur­
suant to section 305 of the Act, and the 
extension of cooperative efforts into the. 
program administration phase pursuant 
to section 306 of the Act. Cooperative ef­
forts may consist of studies, planning, 
coordination and/or implementation of 
unified coastal policies, plans or pro­
grams. These cooperative efforts may 
also consist of establishment of effective 
mechanisms, including especially State- 
Federal consultation procedures for the 
identification, examination and coopera­
tive resolution of mutual problems with 
respect to marine and coastal areas af­
fecting the applicable coastal zone.

(b) Comment. Statutory Citation, sub­
section 309(a):

The Coastal States are encouraged to give 
high priority—

(1) To coordinating state coastal zone 
planning, policies, and programs with respect 
to contiguous areas of such states and

(2) To studying, planning, and imple­
menting unified coastal zone policies with 
respect to such areas * *

(c) Comment. Statutory Citation, sub­
section 309(b):

The consent of the Congress is hereby 
given two or more coastal states to negoti­
ate, and to enter into, agreements or com­
pacts, which do not conflict with any law or 
treaty of the United States, for—

(1) Developing and administering coordi­
nated coastal zone planning, policies and 
programs pursuant to sections 305 and 306; 
and

(2) Establishing executive instrumentali­
ties or agencies which such states deem de­
sirable for the effective implementation of 
such agreements or compacts * • *

(d) Comment. Statutory Citation, sub­
section 309(d):

I f  no applicable interstate agreement or 
compact exists, the Secretary may coordinate 
coastal zone activities described in subsec­
tion (a ) and may make grants to assist any 
group of two or more coastal states to create 
and maintain a temporary planning and co­
ordinating entity to­

i l )  Coordinate state coastal zone planning, 
_ policies, and programs with respect to con­

tiguous areas of the states involved;
(2) Study, plan, and implement unified 

coastal zone policies with respect to such 
areas; and

(3) Establish an effective mechanism, and 
adopt a Federal-State consultation proce­
dure, for the identification, examination, and 
cooperative resolution of mutual problems 
with respect to the marine and coastal areas 
which affect, directly or Indirectly, the ap­
plicable coastal zone * • •

§ 932.2 Definitions.
(a) The term “Act” means the Coastal 

Zone Management Act of 1972, as 
amended.

(b) The term “Secretary” means the 
Secretary of Commerce or his/her des­
ignee. Delegations of authority from the 
Secretary to the Administrator, National 
Oceanic Atmospheric Administration, 
have been duly executed by Amendment 5 
of Department of Commerce Organiza­
tion Order 25-5A, dated October 13, 
1976; and from the Administrator to the 
Associate Administrator for Coastal Zone 
Management, by NOAA Circular 76-82, 
effective October 13, 1976.

(c ) The term “Associate Administra­
tor” means the Associate Administrator 
for Coastal Zone Management, National 
Oceanic and Atmospheric Administra­
tion, U.S. Department of Commerce.

(d) The term “contiguous areas” 
means those land or water areas in or 
affecting the coastal zone of two or more 
States which collectively constitute An 
interrelated ecological, economic, social 
or administrative unit for the purposes 
for which an interstate grant is sought. 
Areas will be considered contiguous if 
they involve or affect the coastal zones 
of any of the following groups of States, 
or any subgroups thereof:

(1) Pacific States including California, 
Oregon, Washington, Alaska, Hawaii, 
Guam and/or American Samoa;

(2) Great Lakes States including 
Michigan, Minnesota, Wisconsin, Ohio, 
Illinois, Indiana, New Tork and/or 
Pennsylvania;
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(3) New England States including 
Maine, New Hampshire, Massachusetts, 
Rhode Island, Connecticut and/or New 
York;

(4) Mid-Atlantic States including 
New York, New Jersey, Pennsylvania, 
Delaware, Maryland and/or Virginia;

(5) South Atlantic States including 
Virginia, North Carolina, South Caro­
lina, Georgia, and/or Florida; and

(6) Gulf States including Florida, Ala­
bama, Mississippi, Louisiana,' Texas, 
Puerto Rico and/or the U.S. Virgin 
Islands.

(e) H ie term “marine and coastal 
areas” means the State’s defined coastal 
zone including waters (and lands there­
under) within a State’s territorial limits 
as well as waters (and lands thereunder) 
beyond this territorial limit but within 
the extended lateral seaward boundaries 
of States as determined pursuant to sub­
section 308(b) (3) (B)*of the Act.

( f ) The term “ temporary” means 
either the duration of a particular proj­
ect in which case “temporary” means one 
year, or the life of a particular entity 
which may be created for purposes of re­
ceiving grants under section 309 of the 
Act, in which case “ temporary” means 
no longer >than September 30, 1980, 
which is the expiration date for authori­
zations under this section, pursuant to 
subsection 318(a) (4) of the Act.
§ 932.3 Use o f grants.

(a) Pursuant to subsections 309 (a) and 
309(d) of the Act, the Associate Admin­
istrator will consider for funding any co­
operative effort involving continguous 
areas of two or more States if the pur­
poses of such cooperative effort are con­
sistent with sections 305 or 306 of the 
Act and are designed specifically to:

(1) Coordinate State coastal zone 
planning, policies and programs with re­
spect to contiguous areas of such States; 
and/or

(2 ) Study, plan and/or implement 
unified coastal zone policies with respect 
to such contiguous areas; and/or

(3) Establish effective mechanisms for 
the identification, examination and/or 
cooperative resolution of mutual prob­
lems with respect to marine and coastal 
areas which affect, directly or indirectly, 
the applicable coastal zone.

(b) The Associate Administrator will 
deem an interstate cooperative effort to 
be consistent with sections 305 or 306 of 
the Act if the activities proposed are 
related to or derived from goals, objec­
tives, mutual issues, problems and/or 
needs identified by two or more States 
in their approved section 306 manage­
ment programs or their program devel­
opment or program implementation work 
programs funded pursuant to section 305 
or section 306 respectively.

(c) Specific work activities in any in­
terstate cooperative effort funded pur­
suant to section 309 of the Act may 
include:

(1) Collection and analysis of data;
(2) Preparation and dissemination of 

reports and position papers;
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(3) Development of agreements with 
individual Federal agencies, including 
regional offices of these agencies;

(4) Establishment of interstate agree­
ments or compacts pursuant to subsec­
tion 309(b) of the Act; and

(5) Holding of workshops and similar, 
necessary meetings or conferences.

(d) The Associate Administrator will 
not consider funding activities which,en­
tail only technical research and studies 
which will not have a definite relation­
ship to or will not result in development 
of specific, unified coastal zone policies 
and/or consultation mechanisms for the 
States involved, or which could be funded 
more appropriately under section 308 or 
section 310 of the Act.

(e) The Associate Administrator will 
not consider funding under section 309 
of the Act any work activity which will 
be performed by an interstate entity cox 
behalf of only a single coastal State. 
This prohibition on the use of section 309 
grants does not preclude a State from , 
exercising its option pursuant to subsec­
tions 305(g) and 366(f) of the Act to 
allocate, with the approval of the Asso­
ciate Administrator, portions of their 
grant to any interstate agency for carry­
ing out approved work program activi­
ties.

Subpart B— Eligible Entities 
§ 932.10 ' General.

(a) The Associate Administrator will 
consider an applicant eligible for a grant 
under section 309 of the Act if the appli­
cant meets the criteria listed in § 932.11 
and if the applicant and the proposed 
grant activities have the explicit, writ­
ten support of the designated state man­
agement agencies (pursuant to 15 CFR 
920.52 or 15 CFR 923.23). The content 
of what must be in this written support 
is contained in § 932.42.

(b) Applications will be considered 
from more than a single interstate or 
bistate entity in a particular region (as 
listed in § 932.2(d), depending cm the 
nature of the issues to be addressed, the 
qualifications of entities to address those 
issues, and the nature and number of 
States affected by the applications.
§ 932.11 Eligible entities.

(a ) The Associate Administrator will 
consider any of the following to be eli­
gible entities for the purpose of apply­
ing for grants pursuant to subsections 
309(a) or 309(d) of the Act: m

(1) An executive instrumentality or 
agency established by an interstate 
agreement or compact pursuant to sub­
section 309(b) ;

(2) A temporary planning and coordi­
nating entity created by two or more 
States with contiguous areas, with the 
concurrence of the Associate Adminis­
trator, to serve the purposes of subsec­
tion 309(d) ; or

(3) An existing regional, interstate 
entity designated by the States involved, 
and with the concurrence of the Associ­
ate Administrator, to address issues iden­
tified in § 932.3.

(h) For the purpose of creating and 
maintaining temporary entities pursuant 
to subsection 309(d) of the Act, the As­
sociate Administrator does not encourage 
the formation of entities consisting of 
new regional groupings of States that are 
duplicative o f existing regional entities 
where such existing entities can be dem­
onstrated to have the capability or work­
ing experience necessary to accomplish 
the proposed purpose(s) for which the 
temporary entity would be created.
§932.12 Funding priorities among 

entities. J
(a) For any grouping of States, the 

Associate Administrator will give higher 
funding priority to an entity established 
pursuant to subsection 309(b) of the Act. 
However, the establishment of such. a 
permanent executive instrumentality or 
agency will not automatically terminate 
funding eligibility : of a pre-existing 
permanent or temporary interstate en­
tity (supported by the same States in­
volved in the compact or agreement) if 
it can be demonstrated by the applicant 
that the entity created pursuant to sub­
section 309(b) of the Act is not capable 
of accomplishing the particular task for 
which the interstate grant is sought and 
if the applicant is better qualified to 
handle such task. ^

(b) States are not required to estab­
lish interstate entities .pursuant to sub­
section 309(b) of the Act to be eligible 
for interstate grants. However, where 
such entities, at the option of States are 
created, the priority contained in § 932.- 
là,(a) will be applied.
Subpart C— Re vi ew /  Approva I Procedures 

§ 932.20 General.
(a ) This section establishes the pro­

cedures by which the Associate Adminis­
trator will accept and review grant ap­
plications pursuant to subsections 309(a) 
or 309(d) of the Act. These procédures 
will include presubmission consultation 
on the part of the applicant with the As­
sociate Administrator followed by a for­
mal submission by the applicant and a 
formal review by the Associate Adminis­
trator.
§ 932.21 Presubmission consultation.

(a) States or interstate entities which 
have identified problems or needs requir­
ing interstate coordination are expected 
to consult with the Associate Adminis­
trator prior to the formulation of s f o r ­
mai application for a section 309 grant. 
The purpose of such consultation will 
be to determine whether the proposed 
interstate effort will be consistent with 
the purposes of sections 305 or 306 of the 
Act, and with the affected States’ de­
veloping or approved coastal manage­
ment programs. Such consultation also 
will facilitate the early determination of 
the eligibility of the proposed entity and 
proposed work items. Further, if Federal 
agencies are to be involved, such consul­
tation also will enable the Associate Ad­
ministrator to assist States in securing 
early participation by these Federal 
agencies in defining mutual problems to
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be resolved and In determining the pro­
cedure to be used for State-Federal 
consultation.

(1) Where presubmission consultation 
is initiated by an entity other than the 
States, that entity should demonstrate 
evidence of support by the designated 

'  coastal management agencies of those 
States which may be expected to be in-? 
volved to or affected by the proposed ap­
plication. At the presubmission consulta­
tion stage, evidence of support need not 
consist of the written documentation, 
pursuant to 9 932.42, required for a for­
mal application.
§ 932.22''^Formal submission and re­

view.
(a) After presubmission consultation, 

a formal application may be submitted 
by any entity which has been deemed by 
the Associate Administrator to be an 
eligible applicant.

(1) A  formal submission will contain 
the information required pursuant to 
§ 932.42. In no case will the Associate 
Administrator consider an application 
unless it contains the documentation 
specified in § 932.42 with respect to 
States’ review and concurrence.

(b) Upon receipt of a formal grant ap­
plication, the Associate Administrator 
will initiate an evaluation of the pro­
posal in terms of both programmatic and 
budgetary considerations.

(1) I f  the proposal requires the in­
volvement of one or a number of Fed­
eral agencies, that proposal will be for­
warded to the referenced agency (agen­
cies) for their review and comment with­
in thirty days from receipt of the pro­
posal from the Associate Administrator.

(c) The Associate Administrator will 
award a grant pursuant to section 309 
of the Act assuming availability of funds 
if he/she finds the application:

( 1 ) is consistent with the purposes and 
uses of section 309 grants contained in 
§§ 932.1 and 932.3;

(2) Meets the financial and budgetary 
requirements contained in 9 932.42; and

(3) I f  appropriate, is concurred with 
by affected Federal agencies.

Subpart D— Permanent Interstate Coastal
Management Compacts or Agreements

§ 932.30 General.
(a) Subsection 309(b) of the Act es­

tablishes prior Congressional consent 
for two or more coastal states to negoti­
ate and enter into agreements or com­
pacts for certain purposes related to 
coastal management, provided these 
compacts or agreements do not conflict 
with any law or treaty of the United 
States. This subpart establishes the pro­
cedure by which the Associate Admin­
istrator will review such compacts or 
agreements, prior to their ratification, to 
insure that there is no conflict with U.S. 
laws or treaties.

(b) This subpart also establishes fund­
ing priorities for section 309 grants to 
entities created pursuant to the inter­
state compacts or agreements allowed 
under subsection 309(b).

§ 932.31 Review by NOAA for non-con­
flict with laws or treaties of the 
United States.

(a ) Pursuant to subsection 309(b) of 
the Act, two or more coastal States may 

¿enter into agreements or compacts for 
“the following two broad purposes:

( 1) development and administration 
of coordinated coastal zone planning, 
policies and programs pursuant to sec­
tions 305 and 306 of the Act (i.e., sup­
portive of State coastal management 
program development or implementa­
tion) ; and

(2) establishment of executive instru­
mentalities or agencies which two or 
more States deem desirable for effective 
Implementation of such agreements or 
compacts.

(b) Prior Congressional approval is 
given for such compacts or agreements 
provided they do not conflict with laws 
and treaties of the United States. To in­
sure that States do not expend time and 
money unnecessarily in negotiating and 
entering into compacts or agreements 
that may conflict with existing United 
States laws or treaties, it is recommended 
that, prior to final ratification of a sub­
ject compact or agreement, the States 
that will be party to such compact or 
agreement submit the relevant docu­
ments to the Associate Administrator. 
The Associate Administrator will under­
take a review of the proposed agreement 
or compact, in consultation with the De­
partment of Justice and with other Fed­
eral agencies as appropriate. In order to 
expedite this review, States are advised 
to submit relevant documents to the As­
sociate Administrator as early in the 
negotiation process as is reasonably pos­
sible.

(c) Comment. Statutory Citation, sub­
section 309(b) : -

The consent of Congress is hereby given to 
two or more coastal states to negotiate, and 
to enter into, agreements or compacts, which 
do not conflict with any law or treaty of the 
United States * * * . Such agreements or 
compacts shall be binding and obligatory up­
on any state or party thereto without further 
approval by Congress.

§ 932.32 Funding priorities among per­
manent compacts or agreements.

(a) In light of the encouragement 
given to the adoption of a State-Federal 
consultation procedure by any executive 
Instrumentality or agency established by 
interstate agreement or compact pursu­
ant to subsection 309) (b) of the Act, 
higher funding priority will be given to 
such entities which contain a State-Fed­
eral consultation procedure for the iden­
tification, examination and cooperative 
resolution of mutual problems with re­
spect to the marine and coastal areas 
which affect, directly or indirectly, the 
applicable coastal zone.

(b) Comment. Statutory Citation, sub­
section 309(c) :

Each executive Instrumentality or agency 
which is established by an interstate agree­
ment or compact pursuant to this section is 
encouraged to adopt a Federal-State consul­
tation procedure for the identification, exam­

ination, and cooperative resolution of mutual 
problems with respect to the marine and 
coastal areas which affect, directly or indi­
rectly, the applicable coastal Zone.

§ 932.33 Federal consultation proce­
dures.

(a) Where a State-Federal consulta­
tion procedure is adopted pursuant to 
subsection 309(c) of the Act, the partici­
pation of the following, ex officio, shall be 
included T *

(1) The Secretary of the Interior;
(2) The Chairman of the Council on 

Environmental. Quality ;
(3) The Administrator of the Environ­

mental Protection Agency;
(4) The Secretary of the department in 

which the Coast Guard is operating;
C5) The Administrator of the Federal 

Agency Administration; or
(6) Their designated representatives.
(b) The associate Administrator en­

courages the Inclusion and participation 
of other Federal agencies, as appropriate, 
in this consultation procedure.

(c) Comment. Statutory Citation, sub­
section 309(c) :

* * * (T )h e  Secretary of the Interior, the 
Chairman of the Council on Environmental 
Quality, the Administrator of the Environ­
mental Protection Agency, the Secretary of 
the department in which the Coast Guard is 
operating, and the Administrator of the Fed­
eral Energy Administration or their desig­
nated representatives shall participate ex offi­
cio on behalf of the Federal Government 
whenever any such Federal-State consulta­
tion is requested by such an instrumentality 
or agency.

Subpart E— Application for Interstate 
Grants

§ 932.40 General.
(a) The purpose of this section is to 

define the procedures by which grantees 
apply for and administer grants under 
section 309 of the Act and to provide 
guidelines regarding the content of appli­
cations for interstate grants. These pro­
cedures shall be used and Interpreted in 
conjunction with the Grants Manage­
ment Manual for Grants under the 
Coastal Zone Management Act, herein­
after referred to as the “Manual.” The 
Manual incorporates a wide range of 
Federal requirements, including those 
established by the Office of Management 
and Budget, the General Services Ad­
ministration, the Department of the 
Treasury, the General Accounting Office, 
and the Department of Commerce.

(b) Grants shall not exceed ninety per 
cent of the total cost of the interstate 
project proposed in the grant request. 
Federal funds received from other 
sources cannot be used to match sec­
tion 309 grants. Match provided by the 
applicant may consist of cash or in-kind 
services as provided in the Manual.

(c) Cost claimed as charges to the 
grant project must be beneficial and nec­
essary to the objectives of the grant proj­
ect. As used herein the terms costs and 
grant project pertain to both the Federal 
grant and the matching share. The al­
lowability of costs will be determined in 
accordance with the provision of the
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General Services Administration Federal 
Management Circular 74-4: Cost Prin­
ciples Applicable to Grants and Contracts 
with State and Local Governments.
§ 932.41 Applicant responsibility.

(a) The application will designate the 
entity to receive and administer grants 
pursuant to section 309 of the Act. The 
applicant must be legally and adminis­
tratively capable of «receiving -and ad­
ministering such grants.

(b) The grantee will be administra­
tively and fiscally responsible for all 
aspects of the grant, including any sub­
contracts made by the grantee.

§ 932.42 Application procedure.
(a) All applications are subject to the 

provisions of OMB Circular A—95 (re­
vised) , with respect to notification of 
State Clearinghouses of the States in­
volved in or affected by the grant ap­
plication. A statement to the effect that 
the application is determined to be state­
wide or broader in nature shall be at­
tached to an application submitted to 
the Associate Administrator. Such a de­
termination does not preclude State 
clearinghouses from involving areawide 
clearinghouses in the review.

(b) All applications shall contain docu­
mentation signed by the head of the de­
signated State agencies for coastal man­
agement program development or pro­
gram administration (designated pursu­
ant to 15 CFR 920.52 and 15 CFR 923.23, 
respectively) of the affected States and, 
where required by State law or interstate 
agreement, by the Governors of those 
States, that the designated State agency:

(1 ) has reviewed the application and 
finds the purposes for which the grant 
will be used are consistent with develop­
ing or approved coastal management 
programs;

(2) has reviewed the application and 
supports the proposed work program; 
and

(3) has reviewed the capabilities and 
functions of the applicant entity and 
supports that entity for purposes of car­
rying out the activities described in the 
application.

(4) Where the applicant is an entity 
established pursuant to subsection 309 
(b) of the Act, the application will con­
tain a copy of the compact or agreement 
pursuant to which the entity was creat­
ed, and documentation that the compact
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or agreement does not conflict with any 
law or treaty of the United States. The 
copy of the compact or agreement and 
the documentation shall be required only 
upon initial applicatimi for a section 309 
grant and will not be required for sub­
sequent applications from the same en-*
tity. . x

(c) The form SF-424, Application for 
Federal Assistance (Non-Construction 
Programs), constitutes the formal appli­
cation and must be submitted 60 days 
prior to the desired grant beginning date. 
The application must be accompanied by 
evidence of compliance with require­
ments of OMB Circular <A-95, including 
the resolution of any problems raised 
about the proposed project. The Asso­
ciate Administrator will hot accept ap­
plications that are substantially deficient 
in adherence to either A—95 requirements 
or the documentation required pursuant 
to § 932.41(b).

(d) In Part IV, the Program Narrative, 
the applicant shall respond to the follow­
ing requirements:

( 1 ) A  clear description of the contigu­
ous areas on which the cooperative effort, 
will focus, including a listing of the State 
involved inland/or affected by the coop­
erative effort;

_ (2) A  general discussion of the pur­
poses for which the interstate grant will 
be used, including the relationship of 
grant activities to the developing or ap­
proved coastal management programs of?- 
affected States;

(3) A  discussion of the anticipated 
results of the proposed cooperative ef­
fort, including how these results may be 
expected to affect or be integrated into 
the coastal management program of a f­
fected States;

(4) A  description of the work program 
to be undertaken during the grant pe­
riod. This work program will include:

(i) 'A precise description of each major 
task to be undertaken, how it will be ac­
complished, and by whom it will be ac­
complished;

(ii) For each task, identify any “Other 
Entities,” as defined in the Manual, that 
will be allocated responsibility for carry­
ing out all or portions of the task, and 
indicate the estimated cost of any sub­
contract for each allocation. Identify, if 
any, that portion of the task that will be 
carried out Under contract with consult­
ants and indicate the estimated cost of 
such contract(s) ; and

(iii) For erfch task indicate the. esti­
mated total cost. Also indicate the esti­
mated total months of effort, if any, allo­
cated td the task from the applicant’s 
task.

(e) The sum of all task in subpara­
graph (4) above should equal the total 
estimated grant project cost. .

( f )  Using two categories, Professional 
and Clerical, indicate the total number 
of personnel in each category on the ap­
plicant’s staff that will be assigned to 
ithe grant project. Also, indicate the 
number assigned full-time and the num­
ber assigned less that full-time in the 
two categories. Additionally, ihdicate the 
number of new positions created in the 
two categories as a result of the grant 
project. Indicate total personnel costs.
§ 932.43 Approval of applications.

(a ) An application for an interstate 
grant which complies with the policies 
and requirments of the Act and the 
guidance contained in this subpart shall 
Jae subject to approval by the Associate 
Administrator, assuming available fund­
ing. . ♦

(b) Should an application be found de­
ficient, the Associate Administrator will 
notify the applicant in writing as 
to the manner in which the appli­
cation fails to conform to the require­
ments of the Act or this subpart. Con­
ferences may be held on these mattSrs.

yCorrections or adjustments tp the appli­
cation will provide the basis for resub­
mittal of the application for further con­
sideration and review.

(c) The Associate Administrator may, 
upon finding extenuating circumstances 
relating to applications for interstate 
grants, waive appropriate administrative 
requirements contained therein.
§ 932.44 Amendments.

(a) Amendments to an approved appli­
cation must be submitted to and approved 
by the Associate Administrator prior to 
initiation of the contemplated change. 
Requests for substantial changes should 
be discussed with the Associate Adminis­
trator well in advance. While all amend­
ments must be approved ih writing by 
the Associate Administrator, approval 
may be presumed for minor amendments 
if the grantee has not been notified of 
objections within 30 working days of date 
of postmark of the request.

fPR Doc.76-37361 Filed 12-21-70;8:45 «m l
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ENVIRONMENTAL PROTECTION 
AGENCY 

[  40 CFR Part 60 ]
[FRL 650-8J

STANDARDS OF PERFORMANCE FOR NEW 
STATIONARY SOURCES

Lignite-Fired Steam Generators
The Environmental Protection Agency 

(EPA) is considering amendments to 
Subpart D of 40 CFR Part 60 (Fossil 
Fuel-Fired Steam Generators) to estab­
lish standards of performance for emis­
sions of nitrogen oxides from new lignite- 
fired steam generators of greater than 73 
megawatts heat input (250 million Btu 
per hour! and to incorporate the Inter­
national System of Units (modernized 
metric system), as applicable.

On December 23, 1971 (36 FR 24877), 
EPA promulgated standards of perform­
ance for fossil fuel-fired steam genera­
tors. Included Were standards for partic­
ulate matter, sulfur divide, and nitro­
gen oxides applicable to gaseous, liquid, 
and solid fossil fuel-fired facilities. How­
ever, because of a lack of information on 
nitrogen oxides emissions, lignite-fired 
facilities were exempted from the nitro­
gen oxides standard for solid fossil fuels, 
although they are subject to the stand­
ards for particulate matter and sulfur 
dioxide. __

EPA has gathered additional informa­
tion on lignite-fired facilities and the 
background materials on the proposed 
amendment to Subpart D have been pub­
lished in a report entitled “Standards 
Support and Environmental Impact 
Statement, Volume 1 : Proposed Stand­
ards of Performance for Lignite-Fired 
Steam Generators”, hereafter referred to 
as SSEIS. Copies are available on request 
from the EPA Public Information Cen­
ter (PM-215), Environmental Protection 
Agency, Washington, D.C. 20460 (specify: 
Standards Support and Environmental 
Impact Statement, Volume 1: Proposed 
Standards of Performance for Lignite- 
Fired Steam Generators). The informa­
tion contained in the SSEIS is briefly dis­
cussed in this preamble to the proposed 
standard of performance.

I nte r n a tio n a l  S y s t e m  of  U n it s

In accordance with the objective to 
implement national use of the metric 
system, EPA presents numerical values in 
both metric units and English units in 
its regulations and technical publica­
tions. In an effort to simplify use of the 
metric units of measurement, EPA now 
uses the International System of Units 
(S I) as set forth in a publication by the 
American Society for Testing and Mate­
rials entitled “Standard for Metric Prac­
tice” (Designation: E 380-76). There­
fore, EPA is proposing to revise the 
appropriate sections of Subpart D, to 
reflect use of SI units.

P roposed S tandard

The proposed standard of performance 
Unfits emissions of nitrogen oxides to 
260 nanograms per joule of heat input 
(0.6 pound per million Btu) from lignite- 
fired steam generators having a capacity

greater than 73 megawatts heat input 
rate (250 million Btu per hour). The pro­
posed standard reflects the degree of 
emission limitation achievable through 
the application of the best system of 
emission reduction which (taking into 
account the cost of achieving such 
reduction) has been adequately demon­
strated. The best system is considered to 
be a combination of staged combustion 
and low excess air.
E co no m ic  and  E n v ir o n m e n t a l  I mpacts

Based on historical growth rates, it is 
estimated that 25 new lignite-fired steam 
generators would be subject to the pro­
posed standard by 1985. The proposed 
standard would reduce NO* emissions by 
128,000 Mg/yr (141,000 T/yr). Control­
ling NOx emissions to the level of the 
proposed standard would result in in­
significant increases in capital and an­
nualized costs for the utility. .

Since approximately 90 percent of lig­
nite-fired steam generators of rated ca­
pacity greater than 73 MW heat input 
are owned by electric utilities, the cost of 
complying with the proposed standard 
was analyzed for "thelignite utility indus* 
try. The cost to the utilities appears to 
be negligible relative to the capital in­
vestment costs. Available information 
indicates that, at most, nitrogen oxides 
control would increase capital invest­
ment costs by only 0.5 percent for a new 
lignite-fired utility boiler and ancillary 
equipment. This cost increase for NGX 
control represents an estimated increase 
of two dollars per installed kilowatt rela­
tive to an estimated typical cost of about 
400 dollars per installed kilowatt ca­
pacity based on costs for a bituminous 
coal-fired boiler island. The costs for NOx 
control would have negligible effect on 
power costs to consumers. The review of 
the economic impact has shown that the 
proposal is not a major action under the 
Inflationary Impact Statement (IIS ) 
program, and no IIS  is needed.

The environmental impact of the pro­
posed standard is beneficial since the 
increase in emissions due to growth of 
lignite-fired steam generators would be 
minimized. The proposed standard 
should result in a 20 percent reduction 
in the mass of nitrogen oxide emissions 
from new lignite-fired boilers. It  would 
reduce the atmospheric burdeh of nitro­
gen oxides and would help prevent in­
creased ambient oxidant concentrations 
in areas where lignite-fired steam gen­
erators will be located (primarily North 
Dakota and Texas). There are no ad­
verse environmental impacts associated 
with the proposed standard. Control 
techniques required to comply with the 
proposed standard do not cause boiler 
efficiency losses, and thus there are no 
incremental energy demands associated 
with the proposed standard. A complete 
analysis of the economic and environ­
mental impacts may be found in Chap­
ters V I and V III of the SSEIS.

C ontrol  S ystem s

Nitrogen oxides from fossil-fuel com­
bustion are formed via two mechanisms: 
(1) Thermal fixation (oxidation) of at­

mospheric nitrogen (N2) in the combus­
tion air, and .(2) oxidation of organic 
nitrogen in the fuel. Oxidation of Ns can 
be prevented by reducing the level of 
thermal excitation in the flame by means 
of (a) flue gas recirculation, (b) staged 
combustion, (c) water injection, (d) re­
duced air preheat, or (e) combinations 
of these techniques. Nitrogen oxides 
emissions flue to the oxidation of or­
ganic nitrogen in the fuel can be con­
trolled by using fuels with small amounts 
of organic nitrogen and by removing oxy­
gen from the volatilization zone by 
means of (a) low excess air, (b) staged 
combustion, and/or (c) fuel/air mixing 
pattern adjustment (burner design). 
Fuels such as coal, residual oil, and lig­
nite contain 0.2 to 1.5 percent organic 
nitrogen, and oxidation of this fuel- 
nitrogen may be responsible for as much 
as 80-90 percent of the total nitrogen 
oxides emissions from pulverized coal 
combustion. Therefore, the organic nitro­
gen content of fuel may be a limiting 
factor in controlling nitrogen oxides 
emissions. The fact that the organic ni­
trogen content of the U.S. lignites does 
not vary appreciably precludes nitrogen 
oxides control by switching to lignite 
with a lower organic nitrogen content.

Water injection and reduced air pre­
heat significantly reduce the efficiency 
of a steam generator, and consequently 
are not practical nitrogen oxides con­
trol methods. Flue gas recirculation does 
not reduce nitrogen oxides emissions 
caused by the oxidation of the organic 
nitrogen in the lignite and it adversely 
affects thq, efficiency of a steam gen­
erator. Therefore, low excess air (LEA ), 
staged combustion (SC), low emission 
burners, and combined LEA and SC are 
considered the most feasible control sys­
tems.

In addition to the control systems just 
discussed, the fuel burning equipment 
design parameters can affect the amount 
of nitrogen oxides emitted and the de­
gree to which the control systems are 
effective. Lignite-firing has been demon­
strated in pulverized-fired, cyclone-fired, 
and stoker-fired steam generating units. 
Stoker-fired units have the lowest heat 
release rate and thus have lower nitro­
gen oxides emissions than the other type 
units but are limited in physical size and 
are not expected to be of importance in 
future lignite-fired steam generating 
unite. Cyclone-fired unite have the high­
est heat release rate and the highest ni­
trogen oxides emissions. Pulverized-fired 
unite have a lower heat release rate than 
cyclone-fired unite, but a higher release 
rate than stoker-fired unite.

EPA T est P rogram

Of the 15 lignite-fired units in domestic 
operation in 1974, four utility sized unite 
were chosen for EPA’s test program. In­
cluded were three pulverized-fired units 
(two tangentially-fired and one horizon­
tally opposed-fired), and one cyclone- 
fired unit.

Operating with low excess air and/or 
staged combustion, all types of fuel burn­
ing equipment exhibited reduced nitro­
gen oxides emissions over baseline con-
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ditions. The horizontally opposed- and 
cyclone-fired units are more responsive 
to nitrogen oxides control techniques on 
a percentage basis, but the tangentially- 
fired units using staged combustion 
yielded the lowest nitrogen oxides emis­
sions. Cyclone-fired units cannot be de­
pendably operated with low excess air 
firing or staged combustion because of 
flame instability problems; however, 
staged combustion of cyclone-fired units 
can be achieved by firing auxiliary fuel.

On the basis of the test data, it ap­
pears that the cyclone-fired units can­
not consistently meet a nitrogen oxides 
standard more stringent than 340 nano- 
grams per joule (0.8 pound per million 
Btu). The test data also indicate that 
horizontally opposed-fired units would 
have difficulty consistently achieving a 
nitrogen oxides standard of 260 nano­
grams per joule (0.6 pound million Btu) 
over a long time period. However, de­
velopment of low emission burners ap­
pears promising for application to hori­
zontally opposed-fired units, and such 
units should be able to attain a standard 
of 260 nanograms per joule. Tangen­
tially-fired units should have no difficulty 
meeting a standard of 260 nanograms 
per joule.

R atio n ale  for P roposed S tandards

In deciding the nitrogen okides limit 
for the proposed standard, EPA consid­
ered proposing the same standard for 
lignite-fired steam generators as the 
present standard for coal-fired steam 
generators, 300 nanograms per joule (0.7 
pound per million Btu). In the study on 
control of nitrogen oxides emissions from 
lignite-fired steam generators, staged 
combustion and low excess air were found 
to reduce emissions significantly below 
300 nanograms per joule input (0.7 pound 
per million Btu). The measured emis­
sion levels of 172 to 220 nanograms per 
joule heat input (0.4 to 6.5 pound per 
million Btu) indicated that the present 
standard fo r coal-fired units would not 
require use of best demonstrated control 
technology, considering costs, for lignite- 
fired units. Studies on control of nitro­
gen oxides emissions by combustion mod­
ification techniques have shown emis­
sion levels for modem bituminous and 
subbituminous coal-fired utility sized 
units to be similar to those observed for 
lignite-fired units. The lower emission 
levels observed for the lignite and bitu­
minous fired units reflect an improve­
ment in combustion modification tech­
niques and in the design of the burners 
and of boilers between 1970 and 1974.
_ Tangentially-fired units could most 
likely meet a standard of 220 nanograms 
per joule (0.5 pound per million Btu). 
This standard, however may not be con­
sistently achievable bjr the horizontally- 
opposed fired boilers. Since the manufac­
turers of those units do not make tan­
gentially-fired boilers, a standard of 220 
nanograins per joule could leave only one 
manufacturer of complying boilers, 
which would remove the option of power 
companies to obtain competitive bids. 
EPA requests comments on the follow­
ing issues: (1) Whether horizontally-op­

posed fired boilers could meet a standard 
of 220 nanograms per joule; (2) if not, 
what would be the effect on the competi­
tive balance of the equipment manufac­
turing industry; (3) what would be the 
effects on the. power industry; and (4) 
whether EPA can consider these factors 
in setting standards based on the best 
system of emission reduction which, has 
been adequately demonstrated.

The proposed standard of 260 nano­
grams per joule for lignite-fired steam 
generators is based on emission and cost 
data, currently available to the Admin­
istrator. The proposed standard, while 
numerically more stringent than the 
present standard for coal-fired units, 
will require lignite-fired units to apply 
the same type of combustion modifica­
tions as coal-fired units. EPA recognizes 
that lignite-fired cyclone units cannot 
achieve the proposed standard of 260 
nanograms per joule (0.6 pound per mil­
lion Btu) ; therefore, EPA has considered 
the impact such a standard would have 
on boiler manufacturers and on the 
lignite-fired steam generating industry. 
EPA determined that the impact on boil­
er manufacturers of Indirectly prohibit­
ing cyclone-fired units would be negli­
gible. Only one boiler manufacturer mar­
kets cyclone-fired units and that manu­
facturer also markets pulverized-flred 
units. Effective prohibition of cyclone- 
fired units is expected to have little effect 
on this manufacturer because these units 
represent a minor percentage of the to­
tal annual sales for the manufacturer.

The impact of the proposed standard 
on the lignite-fired steam generating in­
dustry is not well defined. EPA has at­
tempted to determine whether units 
other than cyclone-fired units are avail­
able that will meet the proposed stand­
ard and if any cost or operating relia­
bility advantages exist between these 
units and the cyclone-fired units. For 
large lignite-fired steam generators an 
alternative to cyclone-fired units is pul- 
verized-fired units. From consultations 
With the major boiler manufacturers 
EPA concluded that cyclone-fired units 
do not have any significant Investment 
cost advantages over an equivalent pul- 
verized-fired unit. Thus, the impact of 
the prohibition of cyclone-fired units is 
dependent on the relative operational ad­
vantages of cyclone-fired units over ptil- 
verized-flred units.

Almost all of the large lignite-fired 
units in North Dakota 'have experienced 
severe operational difficulties as a result 
of ash fouling of the boiler tube surfaces. 
Utility boilers firing Tèxas lignites have 
not experienced ash fouling problems to 
the same degree. Research conducted by 
the Energy Research and Development 
Administration (ERDA) in Grand Forks, 
North Dakota, has shown that the 
sodium content of the lignite is highlÿ 
correlated with the degree of ash fouling. 
Lignite ash with three to five percent 
sodium is considered to have a moderate 
to high fouling potential, and a sodium 
content greater than five percent has a 
severe fouling potential. In EPA’s judg­
ment, the ash fouling problem can be 
minimized by designing the boiler with 
more soot blowers in the convective

passes than normal, with larger spacing 
between boiler tubes, and with design of 
the furnace temperature profile to con­
trol tube metal temperatures.

Some of the lignite utilities have 
claimed that cyclone-fired units can 
bum lignites with the higher sodium 
content more reliably than pulverized- 
fired units because a smaller proportion 
of the ash enters the boiler. The utilities 
cited the Minnkota Power Cooperative’s 
cyclone-fired unit at Young-Center sta­
tion as a successful example. This cy­
clone-fired, 235 MW boiler was selected 
and designed based on a cooperative 
study to develop a better method for 
firing high sodium lignite. The unit has 
an excellent record of operating availa­
bility since its startup in 1970. However, 
the unit has not fired the high sodium 
lignites for which it was designed. In ad­
dition, the operating reliability of this 
unit may be attributed to furnace de­
sign features other than the cyclone 
burner. Since startup of the Minnkota 
cyclone-fired unit, two additional cy­
clone-fired units have been placed in 
commercial operation by power com­
panies and cooperatives in the area. Each 
of these units has been in operation for 
less than a year. Both units have been 
firing lignites of approximately 4 to 6 
percent sodium and have been experienc­
ing problems with ash fouling of the 
boiler tubes and with furnace slagging to 
different degrees. Since numerous oper­
ating problems typically occur in the first 
year of operation of a steam generator, 
more operating experience is needed be­
fore the performance and reliability of 
these units on high' sodium lignite is 
evaluated.

Experience with pulverized-fired units 
is presently limited to two units designed 
in the early 1960’s. At that time prob­
lems with plugging in the convective pas­
sages because of ash fouling associated 
with firing high sodium lignite were not 
fully appreciated. Consequently, these 
two units were retrofitted with an in­
creased number of sootblowers and the 
tube spacings were increased in order to 
obtain reliable operation of the units. 
Redesign of this nature .was imple­
mented to different degrees on the units. 
The more extensively retrofitted unit has 
operated reliably for six years on lignite 
with four to six percent sodium in the 
ash and on eight to nine percent sodium 
lignite for the past year. The less exten­
sively retrofitted unit can be reliably op­
erated by maintaining the sodium con­
tent of the fuel below five percent. Based 
on this experience, new cyclone or pul­
verized lignite-fired units are designed 
with greater furnace surface area, in­
creased superheater tube spacing, and 
increased ntunber of sootblowers. This 
early experience with pulverized firing 
apparently has not convinced the util­
ities that pulverized firing of high sodium 
lignite is impractical. In the early 1970’s, 
the United Power Association (UPA) 
purchased two pulverized-flred units, 
after evaluating bids on both cyclone and 
pulverized-flred units. These tangen­
tially-fired 500 MW boilers were guar­
anteed to reliably fire a lignite with a de­
sign range of 0.1 to 4.8 percent sodium.
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This selection of a pulverized-fired unit 
for a North Dakota lignite with high 
fouling potential indicates that pulver­
ized-fired units are price competitive 
with cyclone-fired units and that at least 
one utility believes that cyclone-fired 
units are not required for use of a lignite 
with high fouling potential.

In addition Xo this limited experience 
with firing high sodium lignite, prelimi­
nary results from a study conducted by 
ERDA showed that cyclone-fired units 
have a statistically significant lower ash 
deposition rate than pulverized-fired 
units. The test was conducted while the 
units were firing 3.5 to 4.5 percent sodium 
lignite and insufficient information is 
available to allow comparison at higher 
sodium levels. One possible interpreta­
tion of these data is that cyclone-fired 
units can operate on high sodium lignite 
(greater than six percent) more reliably 
than pulverized-fired units. However, the 
study’s results are not consistent with 
the experience of operating commercial 
units and the data may not warrant 
drawing this conclusion.

EPA has concluded from evaluation 
of the available information that ( 1 ) 
while there are differences in operational 
characteristics of pulverized and cy­
clone-fired units, both types can reliably 
operate on high sodium lignite and (2) 
cyclone-fired units do not have signifi­
cant operation maintenance, or cost ad­
vantages over pulverized-fired units. The 
manufacturers of pulverized-fired units 
believe that these units can be as effec­
tive as cyclone-fired units for burning 
lignites, including'those with high so­
dium. Combustion Engineering, which is 
installing the units for UPA, is confident 
that pulYerized-fired units can be prop­
erly designed to handle the ash fouling 
and slagging problems of high sodium 
lignite. Babcock and Wilcox, the other 
major supplier of lignite-fired units, al­
so believes that a pulverized-fired unit 
can be designed to reliably burn high 
sodium lignite. Due to the limited infor­
mation available at this time and differ­
ent possible interpretations of the in­
formation, EPA realizes that the assess­
ment of relative reliability of pulverized 
and cyclone-fired units for firing high 
sodium lignite is debatable. Therefore, 
EPA is requesting that all interested per­
sons submit factual information on this 
issue dining the comment period. Fac­
tual information is specifically requested 
on the following areas of interest:

1 . Investment costs and operation and 
maintenance costs for either pulverized- 
fired or cyclone-fired large steam genera­
tors designed for moderate or high 
sodium lignite.

2. The differences, if  any,' in the design 
of the convection section or the gas tem­
perature profile between cyclone and 
pulverized-fuel fired steam generators. 
The comparison should discuss any dif­
ferences in the number, type or location 
of sootblowers installed, frequency of 
operation of soot blowers, comparison of 
tube spacings or depth of tube banks and 
other relevant factors.

3. Relative importance of factors con­
sidered in selecting a cyclone- or pul­
verized-fired unit.

It  is expected that the above informa­
tion will allow EPA an opportunity to 
assess the relative costs of cyclone and 
pulverized fuel fired lignite steam gen­
erators as well as to assess the need for 
cyclone-fired units for use of high 
sodium lignite. The final standard will 
reflect the conclusions drawn from eval­
uation of all available factual informa­
tion. EPA will limit the scope of coverage 
of the final standard if the data sub­
mitted during the* comment period jus­
tify such a change. The scope of coverage 
could be limited by applying the stand­
ard to lignites having a specified sodium 
content, by establishing a separate 
standard for cyclone-fired units, or ex­
empting cyclone-fired units.

It-should be noted that standards of 
performance for new sources established 
under section 111 of the Clean Air Act 
reflect emission limits achievable with 
the best adequately demonstrated sys­
tems of emission reduction considering 
the cost of such systems. State imple­
mentation plans (S IP ’s) approved or 
promulgated under section 110 of the 
Act, on the other hand, must provide for 
the attainment and maintenance of na­
tional ambient air quality standards 
<NAAQS) designed to protect public 
health and welfare. For that purpose 
SIP’s must in some cases require greater 
emission reductions than those required 
by standards of performance for new 
sources. In addition, States are free un­
der section 116 of the Act to establish 
more stringent emission limits than 
those established under section 111 or 
those necessary to attain or maintain the 
NAAQS under section 110. Thus, new 
and existing sources may in some cases 
be subject to limitations more stringent 
than EPA’s standards of performance 

s under section 111 .
P u b lic  P a r tic ipatio n

In accordance with section 117(f) of 
the Act, publication of  these proposed 
amendments to 40 CFR Part 60 was pre­
ceded by consultation with appropriate 
advisory committees, independent ex­
perts, and Federal departments and 
agencies. Interested persons may par­
ticipate in this rulemaking by submitting 
written comments (in triplicate) to the 
Emission Standards and Engineering Di­
vision, Environmental Protection Agency 
(MD-13), Research Triangle Park, North 
Carolina 27711, Attention: Mr. Don R. 
Goodwin. All comments received not 
later than 60 days from (date of pro­
posal) will be considered. Copies of com­
ments received wil be available for in­
spection and copying during normal 
business hours at the Public Information 
Reference Unit, Room 2922 (EPA Lib­
rary), 401 M Street, SW., Wàshington, 
D.C.
(Secs. I l l ,  114 and 301(a) of the Clean Air 
Act, as amended by sec. 4 (a ) of Pub. L. 91- 
604, 84 Stat. 1678 and by sec. 15(c) (2) of Pub. 
L. 91-604, 84 Stat., 1713 (42 U.S.C. 1857C-6, 
1857C-9, and 1857g(a)) )

The Environmental Protection Agency 
has determined that this document does 
not contain a major proposal requiring 
preparation of an Inflation Impact

Statement under Executive Order 11821 
and OMB Circular A-107.

Dated : December 15,1976.
R u sse ll  E. T r a in , 

Administrator.
It is proposed to amend Part 60 of 

Chapter %  Title 40 of the Code of Fed­
eral Regulations by revising Subparts A 
and D as follows:

Subpart A— General Provisions '
1. Section 60.2 is amended by substi­

tuting the International System of Units 
(SI) in paragraph (1) as follows:
§ 60.2 Definitions.

*  *  *  *  *

( ! )  “Standard conditions’’ means a 
temperature of 293 K  (68 °F) and a pres­
sure of 101.3 kilopascals (29.92 in. Hg).

♦  *  ♦  *  *

Subpart D— Standards of Performance for 
Fossil Fuel-Fired Steam Generators

2. Section 60.41 is amended by adding* 
paragraph (f )  as follows:
§ 60.41 Definitions.

* ... * * * *m
( f )  “Coal” means all solid fossil fuels 

classified as anthracite, bituminous, sub- 
bituminous, or lignite by A.S.T.M. Des­
ignation D 388-66.

3. Section 60.44 is amended by adding 
paragraph (a) (4) and by revising para­
graph (b) as follows:
§ 60.44. Standard for nitrogen oxides.

(a) * * *
(4) .260 nanograms per joule heat in­

put (0.60 pound per million Btu) derived 
from lignite.

(b) When different fossil fuels are 
burned simultaneously in any combina­
tion, the applicable standards (in ng/J) 
shall be determined by proration. Com­
pliance shall be determined by using the 
following formula:

w(260) +  r (86) +  y(130)+z(300) 
F  ■N O  ~  ~  w + x + y + z
where:
PSNox is the prorated standard for nitrogen oxides when 

burning different fuels simultaneously, in nanograms 
per joule heat input derived from aU fossil fuels fired or 
from all fossil fuel and wood residue fired; 

w is the percentage of total heat input derived from 
lignite; . . . . . .

x is the percentage of total heat input derived from 
gaseous fossil fuel; . .  . .

y is the percentage of total heat input derived from liquid 
fossil fuel;. . . . . . .  ...

z is the percentage of total heat input derived from solid 
fossil fuel (except lignite or a solid fossil fuel containing 
25 pet, by weight, or more of coal refuse).

When a solid fossil fuel containing 25 
percent, by weight, or more of coal refuse 
is burned in combination with gaseous, 
liquid or other solid fossil fuel, or wood 
residue, the standard for nitrogen oxides 
does not apply.

4. Section 60.45 is amended by adding 
paragraph ( f ) (4 ) (v i )  as follows:
§ 60.45 Emission and fuel monitoring. 

* * * * *
( f )  * * *
(4) * * *
(vi) For lignite coal as classified 

according to A.S.T.M. D 388-66, F =  
2.659 XlO-7 dscm/J (9900 dsef/million 
Btu) and F c^ .S ie x lO ^  sem COa/J 
(1920 scf COa/million Btu).

[PR  Doc.76-37484 Piled 12-81-76;8:45 amj
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RULES AND REGULATIONS“5&7d6
Title 41— Public Contracts and Property 

Management
CHAPTER 24— DEPARTMENT OF 

HOUSING AND URBAN DEVELOPMENT 
[Docket No. R-76-366]

HUD PROCUREMENT REGULATIONS 
Revision

On January 21, 1976, the Department 
published at 41 FR 3220, a proposed rule 
which revised existing provisions, of 
Chapter 24, deleting various outdated 
parts, subparts and sections, revising 
other various parts, subparts and sec­
tions and adding still other parts, sub­
parts and sections,

These regulations supplement the Fed­
eral Procurement Regulations (FPR) in 
those areas intended to be implemented 
by individual agencies by elaborating in 
detail, the general requirements of the 
FPR and by including provisions with 
respect to matters on which the FPR is 
silent.

Although no public comments were re­
ceived, comments from personnel within 
the Department suggested the necessity 
for certain refinements. Therefore, the 
proposed rule is published in final with 
the following changes:

Section 24-1.5002Jias been revised to 
reflect that the criteria set forth in this 
section will generally be applied when 

' determining the type of instrument to be 
used to accomplish the Department’s 
research efforts.

Section 24-2.205-2(d) has been 
amended by adding language that- wilV 
allow Procuring Activities to determine 
the appropriate format for reinstating 
potential contractors to the mailing list.

Section 24-3.101-51 (b) has been re­
vised to reflect the Department’s position 
toward the acceptance of unsolicited 
proposals.

Section 24-4.101 has been revised to 
reflect the correct regulations where the 
procedures are contained relative to the 
obtaining of GSA approval for ADP 
procurement.

The Department has determined that 
an Environmental Impact Statement is 
not required with respect to this rule. A  
copy of the Finding of Inapplicability is 
available for inspection in the Office of 
the Rules Docket Clerk, Room 10141, De­
partment of Housing and Urban Devel­
opment, 451 7th Street, S.W., Washing­
ton, D.C.

It  is hereby certified that the economic 
and inflationary impacts of this proposed 
rule have been carefully evaluated in ac­
cordance with OMB Circular A-107.

Accordingly, Chapter 24 of Title 41 
Code of Federal Regulations is revised to 
read as follqws: t 

Part
24-1 General.
24-2 Procurement by formal advertising:
24-3 Procurement by negotiation.
24-4 Special types and methods of procurement;
24-7 Contract clauses.
24-11 Federal. State and local taxes.
24-13 Government property.
24-10 Procurement forms.
24-3Q. Contract financing.
24-50 Contract administration;

PART 2 4 -1 — GENERAL
Sec. '
24-1.000 Scope of.part.

Subpart 24-1.1— Regulation System

Subpart 24-1.50— Criteria for Establishing the 
Use of grants or Contracts for Research

Sec.
24-1.5000 Scope of subpart. *
24-1.5001 Policy.
24—1.5002 Criteria of use of grants and contracts.

24-1.101 Scope of subpart.
24-1.102 Purpose.
24-4.103 Authority.
24-1.104 Applicability.
24-1.105 ' Exclusions.
24-1.106 Arrangement.
24-1.106-1 General plan.
24-1.106-2 Numbering.
24-1.106-3 Citation.
244.107 Implementation.
24-1.108 Deviation.
24-1.108-1 Description.
24-1.108-2 Procedure;

Subpart 24—1.2— Definition of Terms

24-1.201
24-1.202
24-1.202-1
24-1.202-2
24-1.202-3
24-1.202-4 '
24-1.202-5
24-1.202-6
24-1.202-7
24-1.202-8
24-1.202-9
24-1.202-10
24-1.202-11
24-.1202-12

Scope of subpart.
Definitions.
Department.
Secretary.
Chief officer responsible for procurement. 
Procuring activity.
Head of procuring activity.
Contractor.
Subcontractor,
Supplies and property.
Personal services.

Nonpersonal services.
Ratification.
Primary organization heads.

Subpart 24—1.3— General Policies

24-1.301
24-1.302
24-1.302-1
24-1.302-3

24-1.313 
24-1.318 
24-1.318-1 
24r-l .318-2

24-1.318-3

Scope of subpart.
Procurement sources.
General. f
Contracts between the Department and 

Government Employees.
Records of contract actions.
Disputes. - 
Disputes clause.
Contracting officer’s decision under a dis­

putes clause.
H U D  Board of Contract appeals.

Subpart 24-1.4— Procurement Responsibility 
and Authority ’

24-1.400
24-1.402

24-1.404

24-1.404-1 
24-1.404-2 
24-1.404-3 
24-1.405

24-1.450
24-1.451
24-1.451-1
24-1.451-2
24-1.451-3
24-1.451-4
24-1.452

24-1.453

Scope of subpart.
Responsibility of the Chief Officer respon­

sible for procurement.,
Selection, designation and termination of 

designation of contracting officers.
Selection.
Designation.
Termination of designation. /
Ratification of unauthorized contract 

awards. ;
Contracting officers representatives.
H UD  procuring activities.
Office of Procurement and Contracts.
Office of Housing.
General services Divisions.
Disaster field Offices.
U  nauthorized actions in the administration 

of contracts.
Contracting officers responsibilities to 

examine validity of procurement request.

Subpart 24-1.6— Debarred, Ineligible and 
Suspended Bidders

24-1.600 Scope of subpart.

Atjthority : Sec. 7 (d ), Dept, of HUD Act, 
(42 U.S.C. 3535(d)) .

£ 24-1.000 Scope o f part.
This part describes the method by 

which the Department of Housing and 
Urban Development (HUD) implements, 
supplements and deviates from the Fed­
eral Procurement Regulations (FPR) 
through the establishment of the HUD 
Procurement Regulations (HUDPR.), 
which prescribes the Department’s pro­
curement policies and procedures under 
the FPR System, in terms of authority, 
applicability, issuance and arrangement.

Subpart 24 -1 .1— Regulation System
§ 24—1.101 ~ Scope of subpart.

This subpart describes the Department 
of Housing and Urban Development Pro­
curement Regulations (HUDPR) and 
states their relationship to the FPR Sys­
tem. It also provides the explanation of 
their purpose and the authorities under 
which they are issued.
§ 24-1.102 Purpose.

The Department of Housing and Ur­
ban Development Procurement Regula­
tions (HUDPR) are hereby established 
as Chapter 24 of the Federal Procure­
ment Regulations System (41CFR Chap­
ter 24) and are issued to provide uni­
form Departmental policies and proce­
dures for the procurement of supplies, 
personal property and non-personal 
services as defined in HUDPR 24-1.202 
by the Department’s procuring activities 
and to make these policies and proce­
dures readily available to Departmental 
personnel and to the public. .
§ 24—1.103 Authority.

Thé HUDPR are prescribed by the As­
sistant Secretary for Administration un­
der section 7(d) of the Department of 
HUD Act (42 U.S.C. 3535(d) ), section 
205(c) of the Federal Property and Ad­
ministrative Services Act of 1949, as 
amended (40 U.S.C. 486(c)) and under 
the Secretary’s delegation effective Jan­
uary 19,1976, 41 FR 2665.

Subpart 24-1.7— Small Business and Minority 
Business Concerns

24-1.700 
24-1.702 
24-1.705 
24-1.706 
24-1.707

24-1.708

24-1.709
24-1.709-50

24-1.709-51

24-1.713

24-L714

24-1.715

24-1.715-1 
24-1.715-2 
24-1.715-3 
24-1.715-4

General.
Small business policies.
Small business advisor.
Small business specialist.
Procedures for Initiating set-asides by the 

small business spécialistes).
Review of set-aside recommendations by 

the small business specialist (s).
Withdrawal or modification of set-asides.
Small business class set-aside for construc­

tion, including repair and reconditioning.
Review of class set-aside program for con­

struction, including repair and recon­
ditioning.

H U D  contracts with the small business 
administration. "

H UD  responsibilities and functions purs 
suant to section 8(a) of the Small B usines- 
Act»« ' -■

H U D  contracts with minority business 
firms. ,

Applicability and scope.
Authority.
Policy. »  . •
Certification of status as a minority 

business.

§ 24—1.104 Applicability.
All procurement of personal property 

and non-personal services (including 
construction) on behalf of the Secretary, 
except as may be otherwise authorized 
by law, must be accomplished in accord­
ance with the HUDPR and the FPR :

(a) HUDPR implement, supplement, 
and in some instances may deviate from 
the FPR. Except as necessary to assure 
continuity or understanding, FPR mate­
rial will hot be repeated, paraphrased, or 
otherwise restated in HUDPR.

(b) Where HUDPR contain no mate­
rial implementing the FPR, the FPR 
will govern.

(c) Except as specifically provided for 
herein, the HUDPR does not apply to the 
placement and administration of grants.

FEDERAL REGISTER, VOL. 4 1 , NO. 2 47 — WEDNESDAY, DECEMBER 2 2 , 1976



§ 24—1.105 Exclusions.
Certain HUD policies and procedures 

which come within the scope of this 
chapter nevertheless may be excluded 
from HUD Procurement Regulations. 
The exclusions are categorized as 
follows:

(a) Policy or procedure which is ex­
pected to be effective for a period of 
less than six C6) months.

<b) Policy or procedure of an internal 
nature which shall be issued as either 
a HUD Notice or a HUD Handbook.
§ 24—1.106 Arrangement. '
§ 24—1.106—1 General plai}.

Chapter 24 is divided in Parts, Sub­
parts, Sections, Paragraphs and further 
subdivisions as necessary.
§24—1.106—2 Numbering.

Generally, the numbering system and 
part, subpart, and section titles used in 
HUDPR conform with those used in PPR 
or as follows:

(a ) When HUDPR implement or de­
viate from a part, subpart, section, or 
paragraph of the FPR, that implémenta­
tion or deviation will be numbered and 
captioned where possible to correspond 
to the PPR part, subpart, section or 
paragraph.

(b) Supplementary material published 
in the HUDPR will be assigned numbers 
from the number 50 onward which shall 
be used to denote the new appropriate 
part, subpart, section or paragraph of 
the HUDPR.

(c) Where material in the PPR re­
quired no implementation or deviation, 
there is no corresponding numbering in 
the HUDPR. Therefore, there may be 
gaps in the HUDPR sequence of numbers 
where the PPR, as written, are applicable 
to HUDPR and require no further imple­
mentation.
§ 24—1.106—3 Citation.

HUDPR will be cited in accordance 
with F édérai, R egister standards ap­
proved for the PPR. Thus, this section 
when referred to in HUDPR should be 
cited as “Sec. 24-1.106-3 of this Chapter.” 
When this section is referred to formally 
in official documents, such as legal briefs, 
it should be^ited as “41 CPR 24-1.106-3.” 
Any section of the HUDPR may be in­
formally identified by the section num­
ber, e.g,, “HUDPR 24-1.106-3.”
§ 24—1.107 Implementation.,

HUDPR implement and supplement 
the PPR. Implementing material is that 
which expands upon related FPR mate­
rial. Supplementing material is that for 
which there is no counterpart in the PPR.
§ 24—1.108 Deviation.
§ 24—1.108—1 Description.

The term deviation, which Includes 
deviations from PPR as well as HUDPR, 
means:

(a) When a prescribed contract clause 
is set forth verbatim, use of a contract 
clause covering the same subject matter 
which varies from that set forth;

RULES AND REGULATIONS

(b) When a standard or other form 
is prescribed, use of any other form for 
the same purpose;

(c) Alteration of a prescribed stand­
ard or other form, except as may be 
authorized in the Regulations;

(d) The imposition of lesser or, where 
the regulation expressly prohibits, great­
er limitations than are imposed upon the 
use of a contract clause, form, procedure, 
type of contract, qr upon any other pro­
curement action, including but not limit­
ed to, the making or amendment of a 
contract, or actions taken in connection 
with the solicitation of bids or proposals,' 
award, administration, or settlement of 
contracts; and

(e) When a policy or procedure is pre­
scribed, use of any inconsistent policy or 
procedure.
§ 24—1.108—2 Procedure.

In the interests of establishing and 
maintaining uniformity to the greatest 
extent feasible, deviations from the PPR 
or HUDPR shall bé kept to a minimum 
and controlled as follows:

(a) In  individual cases, deviations 
from the FPR or HUDPR may be sub­
mitted to the Assistant Secretary for Ad­
ministration or the Director, Office of 
Procurement and Contracts for approval 
or other necessary or appropriate action. 
A supporting statement shall be sub­
mitted with the proposed deviation indi­
cating briefly the nature of the deviation 
and the reason the deviation is neces­
sary and in the best interest of the Gov­
ernment. The contract file shall include 
a copy of the request submitted and the 
approved. In emergency situations in­
volving individued cases, deviation ap­
provals may be processed by telephone 
and later confirmed in writing.

(b) In classes of cases, deviations from 
the PPR or HUDPR shall be submitted 
to the Assistant Secretary for Admin­
istration for his approval or other neces­
sary or appropriate action. Requests for 
deviations shall be supporting by state­
ments adequate to disclose fully the 
nature of the deviation and the need 
therefor. The Assistant Secretary for Ad­
ministration will consider on an expe­
dited basis jointly with GSA requests 
involving the PPR unless he determines, 
after due consideration of the objective 
of uniformity and the proper responsibil­
ities of HUD, circumstances preclude 
such joint effort. In such cases, the As­
sistant Secretary for Administration will 
approve such class deviations as he de­
termines necessary and GSA will be noti­
fied. Authorized class deviations will be 
reflected in HUDPR.

Subpart 24—1.2— Definition of Terms 
§2 4—1.201 Scope o f subpart.

This subpart contains definitions of 
terms used generally throughout 
HUDPR, in addition to those set forth 
in 41 CFR Subpart 1—1.2. Additional defi­
nitions will be found in Individual sub­
parts of the PPR and HUDPR covering 
terms used in these subparts only.
§ 24—1.202 Definitions.

56797

§ 24—1,202—1 Department.
“Department” means the Department 

of Housing and Urban Development, 
which may also be designated as “HUD.”
§ 24—1.202—2 Secretary.

“Secretary” means the Secretary of 
Housing and Urban Development.
§ 24—1.203—3 Chief officer responsible 

for procurement.
The Director, Office of Procurement 

and Contracts is the Chief Officer re­
sponsible for procurement within the De­
partment.
§ 24—1.202—4 Procuring activity.

“Procuring Activity” means those of­
fices identified under § 24-1.451 which 
have authority delegated by the Secre­
tary and redelegated by the cognizant 
official to purchase or contract for sup­
plies, services and/or construction.
§ 24—1.202—5 Head o f procuring ac­

tivity.
“Head of Procuring Activity” as used 

in the HUDPR has the following mean­
ing:

(a) Director, Office of Procurement 
and Contracts for HUD headquarters 
procurement;

(b) The Assistant Regional Adminis­
trators for Administration for regional 
office procurement;

(c ) . The Director, Office "of Property 
Disposition for national contracts on ac­
quired properties;

(d) The Directors, Area and Insuring 
Offices for decentralized procurement on 
acquired properties;

(e) The Directors, Strategic Storage 
Centers for procurement in support of 
the -requirements for disaster temporary 
housing, storage, maintenance, repair 
and transport ;

( f ) The Directors, Disaster Field O f­
fices for procurement of supplies and 
services in sunport of temporary hous­
ing for Presidentially-declared disaster 
areas; and

(g) The Director, Office of Housing 
Programs for contracts for the Consoli­
dated Supply Program.
§ 24—1.202—6 Contractor.

“Contractor” means any person, firm, 
association, or corporation entering into 
a contract with the Government.
§ 24—1.202—7 Subcontractor.

“Subcontractor”  means any person, 
firm, association, or corporation entering 
into a subcontract with a contractor or 
higher-tier subcontractor.
§ 24—1.202—8 Supplies and property.

“Supplies and Property” means mate­
rials and goods to be delivered to the 
Department under contracts or purchase 
orders. '
§ 24—1.202—9 Personal services.

“Personal services” means the serv­
ices of an officially appointed or em­
ployed individual engaged in the per­
formance of authorized Federal func-
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tions under the supervision and direc­
tion o f a Federal officer and paid-for on 
a time or contract price basis. Personal 
services are acquired by HUD through 
consulting agreements which may only 
be executed by the HUD ^Headquarters 
Office of Personnel.
§ 24—1.202—10 Nonpersonal services.

“Nonpersonal services” means those 
services rendered by non-Government 
firms, institutions or persons through 
contract or agreement with the Depart­
ment of Housing and Urban Develop­
ment wherein no employee-employer re­
lationship exists.
§ 24—1.202—11 Ratification.

“Ratification” means a subsequent 
confirmation in writing by an authorized 
HUD official of the placement of the type 
of order referred to in HUDPR 24-1.405 
by a HUD official not authorized to do so.

§ 24—1.202—12 Primary " organization 
heads.

“Primary Organization Heads” are 
those officials of the Department who are 
responsible for the major organizational 
components of HUD and who report di­
rectly to the Secretary or Under Secre­
tary. The Primary Organization Heads 
of HUD are: Assistant Secretary(ies), 
the General Counsel, the Deputy Under 
Secretary (ies), Federal Insurance Ad­
ministrator* New Communities Adminis­
trator, Federal Disaster Assistance Ad­
ministrator, Inspector General and Re­
gional Administrator (s ).

Subpart 24—1.3— General Policies

§24—1.301 Scope of subpart.

This subpart sets forth Departmental 
policies which are applicable to all pro­
curements and provides general guidance 
on matters which include but are not 
limited to public information and dis­
putes procedures.

§ 24—1.302 Procurement sources.

§ 24—1.302—1 General.
The procurement of supplies and serv­

ices may be obtained from the following:
(a) Government sources. Procurement 

of certain supplies and services may be 
effected by orders on Government sources 
referred to in 41 CFR 1-1.302-1. It is the 
policy of the Department that the fol­
lowing methods of procurement be util­
ized to the maximum extent practicable, 
in accordance with applicable laws and 
regulations:

(1) Excess and surplus stocks in the 
hands of any Government agency;

(2) Federal Supply Schedules;
(3) General Services Administration 

Stores Stock;
(4) Federal Supply Service Consoli­

dated Purchase Programs^
(5) Federal Prison Industries, Inc.; 

and
(6) National Industries for the Blind.
(b) Sources outside the Government. 

Irrespective of whether the procurement 
of supplies or services from sources out­
side the Government is to be effected by

formal advertising or by negotiation, 
competitive proposals (“bids” in the case 
of procurement by formal advertising, 
“proposals” in the case of procurement 
by negotiation) shall be solicited from 
all such qualified sources as are deemed 
necessary by the Contracting Officer to 
assure such full and free competition as 
is consistent with the procurement of the 
types of supplies and services necessary 
to meet the Department’s requirements.

(c) Other Federal Agencies as sources. 
The Department may enter into agree­
ments (called Interagency Agreements) 
w ith other Departments or Agencies of 
the Federal Government to acquire sup­
plies or services that are available from 
such other Agencies.

§ 24—1.302—3 'Contracts between the de­
partment and government employ­
ees.

Both prime contracts between the 
Government and its employees or busi- . 
ness organizations substantially owned 
or controlled by Government employees, 
as well as any and all subcontracts there­
under, will not knowingly be entered 
into, except in those cases in which the 
needs of the Government cannot reason­
ably be otherwise supplied. The spe­
cific approval of the Assistant Secretary 
for Administration must be obtained for 
any such contract or subcontract.
§ 24—1.313 Records o f contract actions.

Each procuring activity within HUD 
shall maintain ah official record for each 
contract and purchase order issued. 
Each official procurement record shall 
constitute an independent history, docu­
mented to provide a complete chronology 
o f all actions taken and shall contain all 
preaward and postaward actions in suffi­
cient detail to explain and support the 
judgments of the Contracting Officer. In 
addition, official procurement records 
shall contain written documentation of 
all understandings, oral agreements and 
any other information pertinent to the 
transaction in the manner prescribed by 
each procuring activity.

§ 24—1.318 Disputes.

§ 24—1,318—1 Disputes clause.
Every contract awarded by the De­

partment shall contain a Disputes 
Clause, as set forth in 41 CFR 1-7.102-12.
§ 24—1.318—2 Contracting officer’s de­

cision under a disputes clause.
When a disagreement of fact arising 

under the contract cannot be settled by 
agreement between the contractor and 
the Contracting Officer, the Contracting 
Officer shall then review all pertinent 
facts and issue a written final decision 
under the Disputes Clause. Such final 
decision must represent the independent 
judgment of the Contracting Officer and 
shall contain language substantially in 
accord with that set forth in 41 CFR 
1-1.318-1. A copy of each Contracting 
Officer’s decision under the disputes 
Clause shall be furnished to the contrac­
tor by certified mail, return receipt re­
quested, or in person, obtaining a receipt 
therefor. ' . V

§ 24-1.318-3 HUD Board of Contract 
Appeals.

The HUD Board of Contrae^ Appeals 
has been established to hear, consider, 
and determine appeals from decisions of 
Contracting Officers pursuant to the 
clause entitled, “Disputes” of the con­
tract. The HUD contract appeal proce­
dure is set forth in 24 CFR Part 20.

Subpart 24—1.4— Procurement 
Responsibility and Authority

§ 24r-1.400 Scope of subpart.
This subpart deals with the placement 

of procurement authorities and respon­
sibilities within the Department, the 
selection and designatimi of Contracting 
Officers and the authorization of procur­
ing activities. ?
§ 24—1.402 Responsibility of the Chief 

Officer Responsible for Procure­
ment.

The chief officer responsible for pro­
curement shall establish procurement 
policy throughout the Department and 
monitor the overall effectiveness and effi­
ciency of the Department’s procuring ac­
tivities. The person exercising this au­
thority shall establish adequate controls 
to assure compliance with applicable 
laws, regulations and procedures.
§ 24—1.404 Selection, designation and 

termination of designation o f con­
tracting officers.

§ 24—1.404—1 Selection.
In addition to the requirements set 

forth in 41 CFR 1-1.404-1, the appro­
priate delegating/ or redelegating au­
thority shall assure that the delegation of 
Contracting Officer’s authority includes 
clear statements of such authority, re­
sponsibilities and limitations.

§ 24—1.404—2 Designation.
Except for disaster-related activities 

and unusual circumstances as determined 
by the appropriate delegating and redele­
gating authority, it is the Department’s 
policy to delegate Contracting Officer au­
thority by position rather than on an in­
dividual basis. For those delegations of 
Contracting Officer authority issued by 
name under the unusual circumstances 
mentioned in the exception above, a time 
limitation of one year shall be made a 
part of the delegation of authority. All 
designations of Contracting Officers shall 
be made in writing and published in the 
F ederal R egister . Except in those in­
stances where the re-delegation of au­
thority specifically includes the authority 
for further re-delegation to subordinate 
positions, no other delegations or re-dele­
gations may be made.
§ 24—1.404—3 Termination o f designa­

tion.
The established Contracting Officer 

authority exists as follows:
(a) Automatic termination. Unless the 

delegation of authority of a Contracting 
Officer contains provision for automatic 
termination, the delegation shall remain 
effective, unless revoked by the appropri­
ate delegating authority. The authority 
of individuals designated as Contracting
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Officers by virtue of their position will be 
terminated upon their reassignment to 
another position in the Department or 
upon termination of their employment.

(b) Revocation. The delegation of au­
thority for a Contracting Officer may be 
revoked in writing at any time by the 
delegating authority but no such revo­
cation shall operate retroactively. Revo­
cation of the delegation shall be pub­
lished in the F ederal R egister .

(c) Succession of authority. Persons 
who succeed to a position designated as 
a Contracting Officer shall assume re­
sponsibility for the administration of all 
contracts entered into by their predeces­
sors;
§ 24—1.405 Ratification of unauthorized 

contract awards.
Except as provided for under 41 CFR 

1-1.405, no liability shall be incurred by 
the Government as a result of the actions 
of Departmental employees (other than 
Contracting Officers) which lead to un­
authorized arrangements for the reim­
bursement of a contractor’s pre-contract 
costs. Contracting Officers shall not rat­
ify contractual commitments made by 
other personnel o f HUD without the 
prior approval of the Head of .the Pro­
curing Activity.
§ 24—1.450 Contracting officer's repre­

sentatives.
Contracting Officers may designate 

other Government employees to act as 
their authorized representatives for cer­
tain specific purposes of contract ad­
ministration. Such designation shall be 
in writing and shall contain specific in­
structions as to the extent to which the 
representative has been given authority 
to take action for the Contracting O f­
ficer. A designation to act as a Con­
tracting Officer may contain authority to 
sign contractual documents and approve 
invoices or vouchers. It may not include 
functions related to the procurement 
which are of a technical nature Including 
review and approval of work or research 
plans, techniques, and reports and which 
would normally be performed by the 
Government Technical Representative. 
Designations shall be effective only on a 
contract-by-contract basis. Designations 
which may be construed to apply to more 
than one contract must be approved by 
the Head of The Procuring Activity.
§ 24—1.451 HUD procuring activities.

HUD procures supplies and services 
(including construction) through the or­
ganizational elements specified in §§ 24- 
1.451-1— 24-1.451-4.

§ 24—1.451—1 Office o f procuremnt and 
contracts.

The Office of Procurement and Con­
tracts, Assistant Secretary for Adminis­
tration, is responsible for all Depart­
mental procurement except as specified 
below.

§ 24—1.451—2 Housing.
The Assistant Secretary for Housing— 

Federal Housing Commissioner has over­
all responsibility for the following pro­
curing activities:

(a) Property disposition program. 
Through the Property Disposition pro­
gram, the "Assistant Secretary for Hous­
ing—Federal Housing Commissioner is 
responsible for entering into and ad­
ministering all procurement contracts 
with respect to all procurements of goods 
and services for the management, repair, 
improvement, alteration, demolition, 
maintenance, operation, rental, and sale 
or other disposition of all real and re­
lated property conveyed to or otherwise 
in the custody of the Secretary, includ­
ing properties held by HUD as mort­
gagee-in-possession, and the publication 
of notices and advertisements in news­
papers, magazines, and periodicals. This 
procurement operation is decentralized 
to specific positions at the Area and In­
suring Office level. In addition, the Office 
of Property Disposition performs con­
tracting functions through its Central 
Office Staff on all requirements having 
national applicability such as the acqui­
sition of lock boxes and “ for sale” signs.

Cb) Emergency preparedness—disaster 
relief program. Through the Disaster Re­
lief Program and mission assignment 
through the Administrator, Federal Dis­
aster Assistance Administration, the 
Assistant Secretary for Housing—Fed­
eral Housing Commissioner is responsi­
ble for entering into and administering 
contracts within disaster areas relating 
tondis as ter temporally housing including 
the sale of emergency housing acquired 
pursuant thereto to occupants.

(c) Emergency preparedness—stra­
tegic storage centers. The procurement 
of supplies and services in support of the 
requirements to store, maintain, repair 
and transport disaster temporary hous­
ing (mobile homes and travel trailers) is 
conducted through the Strategic Storage 
Centers.

(d) Consolidated supply program. 
Through its consolidated supply pro­
gram, the Assistant Secretary for Hous­
ing—Federal Housing Commissioner is 
responsible for entering into and admin­
istering contracts for voluntary use by 
public housing agencies in their purchase 
of certain supplies and equipment neces­
sary in the operation and maintenance of 
low-income housing.
§ 24—1.451—3 General services divisions.

Procurement of supplies and services 
not exceeding $10,000 for HUD Regional 
requirements including support of the 
Federal Disaster Assistance Administra­
tor, Regional Office, is accomplished at 
each Regional Office in the Administra­
tive Services Division, Assistant Regional 
Administrator for Administration. In ad­
dition, the Regional Administrator may 
delegate authority to the Administrative 
Officers of the Area and Insuring Offices 
to execute FEDSTRIP and Imprest Fund 
transactions.

§ 24-1.451—4 Disaster field office«.

Each Disaster Field Office Is responsi­
ble for the procurement o f suppliés and 
services to assist disaster areas through 
mission assignments by the Administra­
tor, Federal Disaster Assistance Admin­
istration.

§ 24—1.452 Unauthorized actions in the 
administration o f contracts.

Only Contracting Officers or duly au­
thorized Contracting Officers representa­
tives acting within the scope of their au­
thority may impose on a contractor any 
requirement which will affect price, 
period of performance or any other pro­
visions of the contract. All contract * 
changes must be directed in writing by a 
Contracting Officer or such Contracting 
Officer’s representative.
§ 24—1.453 Contracting officers respon­

sibilities to examine validity of pro­
curement request.

Contracting Officers are charged with 
the responsibility of ascertaining that 
procurement actions do not violate any 
statues, regulations or Department poli­
cies. *
Subpart 24 -1 .6— Debarred, Ineligible and 

Suspended Bidders
§ 24—1.600 Scope o f subpart.

Contractors and Grantees who have 
been debarred, suspended or made in­
eligible pursuant to 24 CFR Part 24 shall 
not be eligible for HUD contracts and^ 
will not receive solicitations therefor, 
subject to the requirements of 41 CFR 
1-1.605-5.

Subpart 24 -1 .7— Small Business and 
Minority Business Concerns

§ 24—1.700 General.
This subpart implements ^uid supple­

ments general policies and procedures set 
forth in 41 CFR Subpart 1-1.7.
§ 24—1.702 Small business policies.

In addition to the policies prescribed 
in 41 CFR 1-1.702, HUD procuring activi­
ties shall cooperate with the Sm6.ll Busi­
ness Administration through the Depart­
ment’s small business advisor in the im­
plementation of policies and procedures 
in 41 CFR Subpart 1-1.7 and this sub­
part.
§ 24—1.705 Small business advisor.

The Director, Office of Procurement 
and Contracts is hereby designated as the 
Department’s Small Business Advisor for 
all procurement matters. The Small 
Business Advisor is responsible for the 
establishment, implementation, and ex­
ecution of the Small Business program. 
He is thejjentral point of contact for in­
quiries concerning the Small Business 
program from industry, the Small Busi­
ness Administration (SBA), the Con­
gress, the Office of the Secretary, and 
others. His duties include developing a 
plan of operation to increase the share 
of contracts awarded to small business 
by the Department.
§ 24—1.706 Small business specialist.

The Director, Office of Procurement 
and Contracts, Director, Office of Prop­
erty Disposition, Director, Office of As­
sisted Housing Management, Director, 
Strategic Storage Centers and each As­
sistant Regional Administrator for Ad­
ministration for regional General Serv­
ices Procurement shall each designate 
by name and in writing a Supervisory
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Small Business Specialist who shall 
either perform and/or supervise, and co­
ordinate the duties of the Small Busi­
ness Specialist (s) and act as the focal 
point for contact with the Small Busi­
ness Advisor within their appropriate 
areas of assignment. Each head of a pro­
curing activity shall designate by name 
or title and in writing a Small Business 
Specialist or Specialists for each procur­
ing activity over which he exercises con­
trol to perform the duties set forth in 
this section. The Small Business Spe­
cialist appointed pursuant to HUDPR 
24-1.706 shall perform such of the fol­
lowing duties as are appropriate for his 
procuring activity:

(a) Maintain a program designed to 
locate capable small business sources for 
current and future procurements;

(b) Coordinate Inquiries and requests 
for advice from small business concerns 
on procurement matters;

(c) Review proposed solicitations for 
supplies and services, assure that small 
business concerns will be afforded an 
equitable opportunity to compete, and, 
as appropriate, initiate recommenda­
tions for small business set-asides;

(d) Take action to assure the availa­
bility of adequate specifications and 
drawings, when necessary, to obtain 
small business participation in a pro­
curement;

(e) Review proposed procurements for 
possible breakout of items suitable for 
procurement from small business con­
cerns;

(f ) Advise small business concerns 
with respect to the financial assistance 
available under existing laws and regu­
lations and assist such concerns in ap­
plying for financial assistance;

(g) Participate in determinations con­
cerning the responsibility of a prospec­
tive small business contractor;

(h) * Participate in the evaluation of a 
prime contractor’s small business sub­
contracting programs;

(i) Assure that adequate records are 
maintained, and accurate reports pre­
pared, concerning small business partici­
pation in the procurement program;

(j )  Make available to SBA copies of 
solicitations, when so requested; and

(k) Act as liaison between the Con­
tracting Officer and the appropriate SBA 
office in connection with set-asides, cer­
tificates of competency, size classifica­
tion, and any other matter hi which the 
small business program may be invplved.
§ 24—1.707 Procedures for initiating 

set-asids by the small business spe­
cialist (s ) .

All proposed procurements estimated 
to exceed $2,500 shall be reviewed by a 
Small Business Specialist for purposes of 
identifying those procurements which 
should be set aside in part or in total to 
small business, unless the Head of the 
Procuring Activity determines in ac­
cordance with 41 CFR 1-1.705-3 (a) that 
such review would unduly delay the, pro­
curement process. The Small Business 
Specialist shall initiate recommenda­
tions to the Contracting Officer for small 
business set-asides with respect to iden­
tifying Individual procurements or
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classes of procurements or portions 
thereof.
§ 24—1.708 Review o f set-aside recom­

mendations initiated by small busi­
ness specialist (s ) .

The Small Business Specialist may 
recommend that all, or a portion, of an 
individual procurement or.class of pro­
curements be set aside for small business 
and the Contracting Officer shall 
promptly either (a) Concur in the rec­
ommendation, or (b) Disapprove the 
recommendation, stating in writing his 
reasons for disapproval. I f  the Contract­
ing Officer disapproves the recommenda­
tion of a Small Business Specialist, the 
Small Business Specialist may appeal to 
the Head of The Procuring Activity 
whose decision shall be final.
§ 24—1.709 Withdrawal or modification 

of set-asides.
A withdrawal or modification of an in­

dividual or class set-aside which was 
originally established upon the recom­
mendation of the Small Business Special­
ist may be proposed by the Contracting 
Officer by giving notice, containing the 
reason for the proposed withdrawal or 
modification, to the Small Business Spe­
cialist. I f  the Small Business Special­
ist does not agree to a withdrawal or- 
modification, he may appeal to the Head 
of the Procuring Activity whose decision 
shall be final.
§ 24—1.709—50 Small business class set- 

aside for construction, including re­
pair and reconditioning.

A class set-aside is hereby made .for 
each proposed procurement for construc­
tion ̂ in an amount ranging from esti­
mates pf $10,000 to $500,000. Accordingly, 
Contracting Officers shall set aside for 
small business each such proposed pro­
curement. I f  a Contracting Officer de­
termines that any individual procure­
ment falling within the class set-aside 
requirements of this Section is unsuitable 
for such a set-aside in part or in total, 
the set-aside may be withdrawn as modi­
fied in accordance with HUDPR 24-1.709. 
Proposed procurements for construction 
which exceed an estimate of $500,000 
shall be considered for set-aside on a 
case-by-case basis.
§ 24—1.709—51 Review of class set- 

aside program for construction, in­
cluding repair and reconditioning.

The head of each procuring activity 
shall forward a semi-annual report on 
class set-aside withdrawals to the Direc­
tor, Office of Procurement and Contracts 
(OPC) as a part of the required Stand- 
aid Form 37, Report on Procurement by 
Civilian Executive Agencies. The Di­
rector, OPC, acting as the Small Business 
Advisor, through the Supervisory Small 
Business Specialist, shall direct actions to 
be taken to improve small business par­
ticipation under the class set-aside in 
24-1.709-50.
§ 24—1.713 ÏHJD contracts with the 

Small Business Administration.
It  is the policy of the Department to 

increase small business participation in

its procurement program by awarding 
procurement Contracts, whenever feasi­
ble, to the Small Business Administra­
tion (SBA) as authorized by section 8(a) 
of the Sriiall Business Act (15 U.S.C. 637 
(a ) ) .
§ 24—1.714 HUD responsibilities and 

functions pursuant to section 8 (a )  
of the Small Business Act.

The HUD responsibilities and func­
tions pursuant to section 8(a) of the 
Small Business Act are~as follows:

(a ) 8(a) program responsibility. The 
HUD Assistant Secretary for Fair Hous­
ing and Equal Opportunity is responsible 
fQ£ development arid review of goals to 
be achieved under the 8(a) program and 
shall coordinate with each Primary Or*- 
ganization Head in.establishing the level 
of HUD’s participation in the 8(a) pro­
gram and coordination with the Small 
Business Advisor to definitize HUD’s plan 
for implementation of .the-8(a) estab­
lished goal(s). In conjunction with this 
responsibility for establishing 8(a) goals, 
the Assistant Secretary for Fair Hous­
ing and Equal Opportunity shall make 
available to the Small Business Advisor 
8 (a) program guides for use by the Small 
Business Specialist apd Contracting Offi­
cers in making determinations on indi­
vidual procurements that should be proc­
essed as an 8(a) contract to be awarded 
to SBA.

(b) 8(a) procurement responsibility. 
The procurement and contracting as­
pects of this program shall be the re­
sponsibility of the Small Business Ad­
visor who shall assure that 8(a) pro­
curement requirements are implemented 
through the Supervisory Small Business 
Specialist in each of their appropriate 
area of assignment.

(c) 8(a) functions of the small busi­
ness specialist. The Small Business Spe­
cialist and/or Supervisory Small Busi­
ness Specialists, acting on behalf of the 
Small Business Advisor, shall screen pro­
posed solicitations to determine the fea­
sibility of placement under the 8(a) pro­
gram as part of the performance of those 
duties set forth under HUDPR 24-1.706. 
The Small Business Specialist, after con­
sideration of the goals and guidance es­
tablished pursuant to paragraph (a) of 
this section, shall make recommenda­
tions for 8(a) procurement to the Con­
tracting Officer, who may, in his dis­
cretion, contract with the Small Busi­
ness Administration in accordance with 
41 CFR 1-1.705-7 and 1-1.713.

(d ) 8(a) reporting requirements. The 
Small Business Advisor shall report to 
the Assistant Secretary for Fair Housing 
and Equal Opportunity on a semiannual 
basis covering the activities of the 8(a) 
program which shall include thé fol­
lowing:

( 1 )  A  narrative statement regarding 
the operation of the program during the 
6-month period; and

(2) The number and dollar amount of 
awards made to small business under the 
8(a) program.

In  addition to the semiannual report 
to the Assistant Secretary for Fair Hous­
ing and Equal Opportunity, the Small 
Business Advisor shall also report an-
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nually to the General Services Adminis­
tration on the current Standard Form 37 
(SF-37), the number and dollar amount 
of awards made to small business under 
the 8(a) program. The SF-37 may be 
obtained from the Government Printing 
Office, Washington, D.C. or local Govern­
ment supply outlets.
§ 24—1.715 HUD contracts with minor­

ity business firms.
§24—1.715—1 Applicability and scope.

This section sets forth the policy and 
procedures for contracting with minority 
business enterprises. A “minority busi­
ness enterprise”  is defined under 41 CFR 
l-1.1310-2(b) as “a business, at least 50 
percent o f which is owned by minority 
group members or, in case of publicly 
owned businesses, at least 51 percent of 
the stock of which is owned by minority 
group members. For the purposes of this 
definition, minority group members are 
Negroes, Spanish-speaking American 
persons, American-Orientals, American- 
Indians, American Eskimos, and Ameri­
can Aleuts.” .
§ 24—1.715—2 Authority.

Executive Order 11625 dated Octo­
ber 13, 1971, clarifies the authority of 
the Secretary of Commerce with respect 
to the development-and coordination of 
a national program for minority busi­
ness enterprise. In addition, the Execu­
tive Order requires each Federal depart­
ment or agency to cooperate with the 
Secretary of Commerce in achieving the 
goals of the minority business program 
including the collection and furnishing 
of data and reports as required.
§ 24—1.715—3 Policy.

It  is the policy of HUD to foster and 
promote the participation of minority 
business firms in the Department’s pro­
curement program and to offer guidance 
to such firms to the maximum extend 
practicable in order to enhance their 
ability to compete for the placement of 
HUD procurement contracts.
§ 24—1.715—4 Certification o f status as 

a minority business enterprise.
All procuring activities shall request 

all interested Contractors, bidders or o f­
ferors and sources utilized through small 
purchase procedures to complete on a 
voluntary basis a certification as to 
whether they are a minority business 
enterprise as defined under HUDPR 
24-1.715-1. Completion of this certifica­
tion is not a condition of eligibility for 
contract award.
RFQ/IFB/RFP No__________________________
Purchase Order/Contract No_______________

U.S. Department of Housing and Urban 
Development additional certification of 
Status as a Minority Business Enterprise.

Offerors, bidders or suppliers are Requested 
to complete, sign and attach this page, in 
single copy, to any bid, proposal or quote 
submitted under the Solicitation Identified 
above. Completion of this certification is not 
a condition of eligibility for contract award.

The Bldder/Offeror/Supplier certifies that 
he (is) is not a minority business enterprise 
which is defined as a business, at least 50
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percent of which is owned by minority 
group members or, in the case of publicly 
owned business, at least 51 percent of the 
stock of- which is owned by minority group 
members. For the purpose of this definition, 
minority group members are Negroes, Span­
ish-speaking American persons, American- 
Orientals, American-Indians, American Eski­
mos, and American Aleuts.
(Name and title of person signing.)
S ignature__________ _____________ ___________
Date _____ _________ _____ ___„•, _____________

Subpart 24—1.50— Criteria for the Use of 
Grants or Contracts for Research

§ 24—1.5000 Scope of subpart.
This subpart establishes policies re­

lating to the basic difference for using 
either a grant or contract in Depart­
mental research efforts.
§24-1.5001 Policy.

Research grants may be. made to sup­
port research at non-profit organiza­
tions and educational institutions, State 
and local governments, and selected 
other organizations and persons when 
it is advantageous to the Government. 
FPR and HUDPR provisions relating to 
contract award are not applicable to 
awards of grants.
§ 24—1.5002 Criteria for use o f grants 

and contracts.
The criteria set forth below provide 

guidelines to determine the appropriate 
type of instrument for use with grants 
and contracts.

(a) Use of grants. The factors that In­
dicate the use of grants rather than con­
tracts are:

( 1 ) H ie primary purpose is to aid or 
support the acquisition of knowledge or 
understanding o f the subject under 
study;

(2) The exact course of the work and 
its outcome are not precisely definable 
and specific points in time for achieve­
ment of significant results are not pre­
cisely specifiable; and

(3) The nature of. the proposed inves­
tigation is such that the grantee will 
bear prime responsibility for the conduct 
of the research, and exercise judgment 
and original thought toward attaining 
the goals within broad parameters of the 
research areas proposed and the related 
resources provided.

(b) Use of contracts. H ie factors that 
indicate the use of contracts rather than 
grants are:

(1) The primary purpose is to buy or 
procure well-defined research or devel­
opment in direct support of a HUD pro­
gram;

(2) The end product is a specific serv­
ice, piece of hardware or improved per­
formance of a specific service or piece of 
hardware;

(3) HUD considers it necessary to ex­
ercise a more stringent control over the 
objectives, direction, specifications, costs 
or methods of the research, and such 
control is desirable and feasible; and

(4) The end result is clearly defined 
and “specifications” are prepared in ad­
vance of the work.

PART 2 4 -2 — PROCUREMENT BY 
FORMAL ADVERTISING 

See. V : ' •• ; ‘ -
24-2.000 Sco pe  o f part*

Subpart 24—2.1— Use of Formal Advertising
24-2.150 Specification requirements.
24-2.150-1 General.

Subpart 24—2.2— Solicitation of Bids
24-2.2-1

24-2.202

24-2.202-1
24-2.202-2
24-2.202-3

24-2.202-4
24-2.202-50

24-2.202-51
24-2.202-52
24-2.202-53
24-2.202-54
24-2.203-3

24-2.205
24-2.205-1
24-2.205-2
24-2.205-3

Preparation of invitation tor 
bids.

Miscellaneous rules for solici­
tation of bids.

Bidding time.
Telegraphic bids.
Place and method of delivery of 

supplies.
Bid samples.
Extension of time for bid Open­

ing.
Incorporation by reference.
Pre-bid conference.
Bid envelopes.
Alternate bids,
Publicity in newspapers and 

trade journals.
Bidders maiUng list.
General.
Establishment of lists.
Removal and reinstatement of 

names on bidders lists.
Subpart 24-2.3— Submission of Bids

24-2.301
24-2.303
24-2.303-1
24-2.303-6
24-2.303-7

Responsiveness of bids.
Late bids.
General.
Notification to late bidders. 
Disposition of late bids.

Subpart 24—2.4— Opening of Bids and Award of 
Contract

24-2.401 Receipt and safeguarding of 
bids.

24-2.402 Opening of bids.
24-2.402-50 Marking of bids.
24—2.402—51 Timing of acceptance and with­

drawal.
24-2.404
24-2.404-50

24-2.406
24-2.406-3

24-2.406-4 .

Rejection of bids.
Rejection of bids in multiple 

bidding situations.
Mistakes in bids.
Other mistakes disclosed be­

fore award. ,
Disclosure of mistakes after

24-2.407
24-2.407-1
24-2.407-7

24-2.407-8
24-2.407-50

24-2.408

award.
Award.
General.
Statement and certificate of 

award.
Protest against award.
Award when only one bid Is re­

ceived.
Information to bidders.

Authority : Sec. 7 (d ), Housing and Urban 
Development Act, {42 UJ3.C. 3535(d)).

§ 24—2.000 Scope of part.
This part implements and supple­

ments the basic requirements for pro­
curement of personal property and non­
personal services (including construc­
tion) by formal advertising, and estab­
lishes policies with respect to ¿ffiicita- 
tion of bids, submission of bids and open­
ing and evaluation of bids and, the 
awarding of contracts as set forth in 41 
CFR Part 1-2.

Subpart 24—2.1— Use of Formal 
Advertising

§ 24—2.150 Specification requirements.
§ 24—2.150—1 GeneraL

In addition to the requirements stipu­
lated in 41 CFR 1-1.305, the specification
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shall be specific as to the objectives end 
the tasks to be performed, time of per­
formance, Government-furnished mate­
rials and information, reporting require­
ments, measurements of progress, publi­
cations, and time periods for Govern­
ment review. Generally the specifications 
shall be stated in detail and contain the 
following elements but shall always be 
written to meet the minimum that will 
also be acceptable:

(a ) Objective.
(b) Scope of work.

'Xe) Specific tasks.
(d) Performance.
(e ) Products/deliverables and sched­

ules.
(f )  Reports.
(g ) Government obligations.

The adequacy of specifications is a criti­
cal factor in the use of formal advertis­
ing procedures. They must be defined 
well enough to permit all bidders to bid 
on the same basis. The Contracting Offi­
cer is responsible for determining when 
formal advertising is impractical or 
otherwise unsuitable and for document­
ing the file accordingly in the form of a 
determination and finding.

Subpart 24—2.2— Solicitation of Bids
§ 24-2.201 Preparation of invitations 

for bids.
Forms used in the preparation of in­

vitations for bids are prescribed in 41 
CFR Subpart 1-16.1 and 1-16.4 and in 
24-16 of this Chapter.
§ 24—2.202 Miscellaneous rules for solic­

itation of bids.
§ 24—2.202—1 Bidding time.

In  the procurement of supplies and 
services, the following shall be observed:

(a ) Procurement action which does not 
provide for the minimum bidding time 
required by 41 CFR 1-2.202-1 (c) shall be 
justified by the Contracting Officer prior 
to releasing the invitation for bids. This 
justification shall take the form of a 
finding of fact which establishes the Con­
tracting Officer’s basis for the exception 
to the minimum bidding time.

(b ) The minimum bidding time stip­
ulated in 41 CFR 1-2.202-1 (c) shall not 
be construed as a maximum. Each pro­
spective procurement shall be examined 
on its own merits to determine the bid­
ding time that will facilitate competition 
on reasonable and equal terms. As a 
general rule, procurement of a less com­
plicated nature for which no extensive 
bid preparation by the prospective bid­
der is required in development of his bid 
may contain a bidding time of 20 cal­
endar days. Where the specification may 
require prospective bidders to develop 
drawings or samples, or to do extensive 
preparation in developing a meaningful 
bid, 30 calendar days or more of bidding 
time may be required. When similar types 
of requirements necessitate a quick turn­
around time, the appropriate Procur­
ing Activity may request a class excep­
tion to the minimum bidding time relat­
ing to the urgency for the supplies or 
sendees. I f  this situation exists, the Con­
tracting Officer will make a request to 
the Head of the Procuring Activity for

approval of the class exception or where' 
internal Departmental regulations exist 
regarding exceptions to the minimum 
bidding time these regulations are con­
strued as an exception under this Sec­
tion.
§ 24-2.202—2 Telegraphic bids. ^  t

Telegraphic bids will be authorized 
only by the Contracting Officer who shaU 
document the official procurement file as 
to the necessity of telegraphic bids. Con­
ditions under which telegraphic bids may 
be authorized are set forth in 41 CFR 
1-2.202-2. When telegraphic bids are 
authorized by the Contracting Officer, 
the following clause shall be incorporat­
ed in the Invitation for Bids:

Telegraphic hide may be submitted in re­
sponse to this Invitation for Bids (IF B ). 
Telegraphic bids must be received in this 
Office prior to the time specified for opening 
o f bids. Such bids must specifically refer to 
this IFB; must include the items or sub- 
items, quantities and unit prices for which 
the bid is submitted and the time and place 
of delivery; and must contain all the repre­
sentations and other information required by 
the IFB together with a statement that the 
bidder, agrees to all the terms, conditions 
and provisions of the invitation. Failure to 
furnish, in the telegraphic bid, the repre­
sentations and information required by the 
IFBs may necessitate rejection of the bid. 
Signed copies of the IFBs must be furnished 
in  confirmation of the telegraphic bids. The 
bidder shaU confirm the telegraphic bid on 
the required forms contained in the IFB  
end shall submit it to the Contracting Of­
ficer within five (5) calendar days after the 
time and date set forth in the IFB for receipt 
of all bid responses.

§ 24—2.202—3 Place and method of de­
livery of supplies.

To the maximum extent practical, in­
vitations for bids issued by HUD shall 
stipulate “ f.o.b. destination.” Only where 
the Contracting Officer determines it to 
be in the Government's best interest may 
he deviate from this policy.
§ 24—2.202—4 Bid samples.

Bid. samples submitted by bidders as 
required by an Invitation for bids or as 
unsolicited samples, if not returned in 
accordance with 41 CFR 1-2.202-4 (h ), 
shall be disposed of by the Contracting 
Officer who shall document the contract 
file as to the method of disposition.
§ 24—2.202—50 Extension of time for 

bid opening.
Whenever such action is determined 

by the Contracting Officer to be in the 
best interest of the Government, bid 
openings may be rescheduled for a later 
date by issuance and distribution of an 
amendment (see 41 CFR 1-2.207) to the 
invitation for bids. Notices of change in 
bid opening date shall specify the exact 
time and date for the new opening and 
will be issued by mail or telegram as soon 
as possible, but in any event prior to the 
time specified for the opening of bids.
§ 24—2.202—51 Incorporation by refer­

ence.
There shall be shown on the face of 

the invitation for bids or, if that sheet 
is not the primary one provided for the

bidder’s signature, on the primary sheet 
that is so provided, a listing of attach­
ments which are to form a part of the 
bid invitation and resulting contract, as 
follows:

“The following attachments hereto form a 
part of this Invitation for Bids and any re­
sulting-contract:'*

§ 24-2.202—52 Prebid conference.
Whenever a prebid conference is pro­

posed for a procurement the following 
will be applicable:

(a ) General. One of the essential ele­
ments of formal advertising is that all 
bidders are afforded an equal opportu­
nity to compete. For this reason, discus­
sions with prospective bidders will only 
be conducted by or with the knowledge 
and approval of the Contracting Officer. 
I t  is incumbent upon the Contracting O f­
ficer to afford to all prospective bidders 
thé same information so as not to give 
one advantage over the others, if issued 
to only one potential bidder. The need 
for prebid conferences in advertised pro­
curements should be infrequent and such 
conferences shall not be used as a substi­
tute for formally amending defective 
or ambiguous solicitation or to dissemi­
nate additional specification require­
ments. The. prebid conference is a pro­
cedure generally reserved for complex 
procurements to provide for discussion of 
unusual aspects. A prebid conference is 
only authorized when it is deemed by the 
Contracting Officer to be in the best in­
terest of the Government and approved 
by the Head of the Procuring Activity or 
when written internal program ̂ policy 
requires it under certain specified cir­
cumstances.

(b) Format. The typical format of a
prebid conference is a formal presenta­
tion by the Contracting Officer or his 
representative followed by a question and 
answer period. All prospective bidders 
.and their subcontractors shall be invited 
,to the meeting in a manner deemed ap­
propriate by the Contracting Officer. 
When held, a prebid conference shall 
be scheduled sufficiently in advance of 
the date set for bid opening to permit 
prospective bidders to use the informa­
tion. A written record of the prebid con­
ference shall be made and maintained 
in the procurement file as the official rec­
ord of what was presented at the confer­
ence. - •

(c) Purpose. A prebid conference is 
held to accomplish two primary objec­
tives :

(1) To impart information that re­
moves areas of performance uncertainties 
which, unless removed, result in higher 
price to the Government, i.e., inclusion in 
the bid of an amount for the uncertainty 
or contingency.

(2) To avoid post-award performance 
problems which firms could have been 
made aware of at the time of bid prep­
aration.

(d) Conclusion. As a result of the pre- 
bid conference, it may become necessary 
to change or substantially clarify the so­
licitation. This action shall be trans­
mitted to all those receiving IFB in the 
form of an official amendment to the so­
licitation, taking into consideration any
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extension of the closing date for the re­
ceipt of bids.
§ 21—2.202—S3 Bid envelopes.

Mailing labels, tags, or envelopes, bear­
ing “Postage and Pees Paid” indicia shall 
not be distributed with the invitation for 
bids or otherwise supplied to prospective 
bidders. To provide for ready identifica­
tion and proper handling of bids, the Op­
tional Form 17, “Sealed Bid Label” may 
be furnished with each bid set to inform 
the bidder as to what will be required on 
the bid envelope. 4L CFR 1-16.902-OF17 
illustrates the referenced form and copies 
of same can be obtained from the General 
Services Administration.
§ 24—2.202—54 Alternate bids. -

An alternate bid is one that offers a 
suitable substitute for the requirements 
set forth in the invitation or which goes 
to the substance of the bid which affects 
price, quality, quantity or delivery. 
Where alternate bids are not provided 
for in the invitation, the Government 
shall consider any alternate bid to be 
non-responsive. The alternate bid 
method shall only be used in selected 
cases where flexibility may be desirable 
in selection of a product. The Contract­
ing Officer shall weigh the advantage of 
the flexibility against the difficulties in 
the evaluation of bids that results from 
the alternate bid technique in determin­
ing to utilize this method.
§ 24—2.203—3 Publicity in newspapers 

and trade journals.
When it is deemed necessary by the 

procuring activity to use paid advertis­
ing the following must be observed:

(a) When it is deemed necessary to 
use paid advertisements in newspapers 
and trade Journals and similar advertis­
ing media in conjunction with competi­
tive solicitation, where HUD would not 
otherwise obtain the full benefit of avail­
able competition, written authority for 
such publication shall be obtained from 
the Head of the Procuring Activity.

(b) The' prices paid for advertising 
shall not exceed commercial rates 
charged to private individuals. In plac­
ing advertising orders, the Standard 
Form 1143 “Public Voucher for Adver­
tising Order” shall be utilized. The only 
considerations required in placing an 
advertising order are (4) Has the use of 
such medium been authorized and (2) Is 
the medium able to achieve the objective 
of the advertising.
§ 24—2.205 Bidders mailing list.
§ 24-2.205-1 General.

Each procuring activity within the De­
partment will establish in accordance 
with 41 CFR 1-2.205 bidders mailing lists 
to assure adequate sources of supplies 
and services. The Head of the Procuring 
Activity shall have the responsibility for 
establishing such mailing lists to enable 
all sources interested in contracting with 
the Department for specific types of pro­
grams to be utilized to the fullest extent 
possible.

§ 24—2.205—2 Establishment of lists.
All eligible Contractors who have sub­

mitted the Bidders Mailing List Applica­
tion (Standard Form 129) or other forms 
as may be approved by the Department 
for this express purpose, shall be placed 
on the appropriate bidders mailing list 
unless a contrary determination is made 
in accordance with 41 CFR 2.205-1. The 
following procuring activities maintain 
mailing lists to support their particular 
procurement function:

(a) The Office of Procurement and 
Contracts maintains a list of all sources 
interested in contracting with all De­
partmental programs except as set forth 
in Items (b) and (c) of this section.

(b) To assist the Property Disposition 
Acquired-Property Program, the Depart­
ment’s Area and Insuring Offices each 
maintains a mailing list of interested 
sources appropriate for the jurisdiction 
over which it has authority.

(c) The General Services Division of 
each HUD Regional Office maintains, ap­
propriate for the jurisdiction over which 
it has authority, a mailing list of sources 
interested in contracting with the De­
partment for general service types of 
procurement.
§ 24—2.205—3 Removal and reinstate­

ment of names on bidders mailing 
lists.

Each procuring activity shall observe 
the following requirements for the re­
moval and reinstatement of names on a 
mailing list.
- (a) Contractors who have been sus­
pended, debarred or otherwise deter­
mined to be ineligible in accordance with 
24 CFR Part 24 to receive an award of 
a Government contract shall immedi­
ately be removed from the bidders mail-, 
ing lists.

(b) Potential Contractors who have 
failed to respond to a solicitation, shall 
be removed unless retention is considered 
in the best interest of the Government.

(c) A t, least once every twelve (12) 
months potential Contractors on inactive 
bidders mailing lists shall be contacted 
to determine their continuing interest, 
and all who fail to respond to this in­
quiry may be removed from the mail­
ing list.

(d) Potential Contractors, except for 
those who have been debarred or found 
ineligible, who have been removed from 
the mailing list, may be reinstated upon 
request or by filing a new mailing list 
application.

Subpart 24—2.3— Submission of Bids 
§ 24—2.301 Responsiveness of bids.

Any bid which is not signed by the 
bidder or his authorized representative 
shall be disregarded, except when it is 
accompanied by other evidence which 
demonstrates the bidder’s intention to 
be bound by the unsigned bid document. 
Examples of such evidence are a bid 
guarantee or a letter (which does not 
qualify or otherwise render the bid non- 
responsive) signed by the bidder refer­
ring to and clearly identifying the bid

itself. In such a case, the Contracting 
Officer may waive the deficiency as a 
minor informality or irregularity (see 
41 CFR 1-2.405) and shall document the 
file to so indicate.
§ 24—2.303 Late bids.
§ 24—2.303—1 General.

The late bid regulations and proce­
dures of 41 CFR 1-2.303 shall not be 
waived, even if a bid is only slightly late 
(e.g., several minutes) or none of the 
other bidders will be prejudiced by con­
sideration of the late bid.
§ 24—2.303—6 Notification to late bid­

ders.
In setting the date to be inserted in the 

notice to late bidders. contained in 41 
CFR 1-2:303-6, consideration should be 
given to the time required by the bidder 
to develop and prepare the required evi­
dence in relation to the acceptance pe­
riod specified by the otherwise apparent 
low bidder, avoidance of undue delay in 
the procurement-eycle, and other perti­
nent factors. As a general rule, the bid­
der should be allowed a minimum of 
three (3) working days in addition to a 
time allowance for transmitting the no­
tice to, and receipt of the evidence by, 
the Contracting Officer. H ie  bidder shall 
be notified immediately in writing if his 
bid cannot be considered for award be­
cause of lateness.
§ 24—2.303—7 Disposition of late bids.

A late bid which is not for considera­
tion shall be held unopened until after 
award and then returned to the bidder 
(unless other disposition is requested or 
agreed to by the bidder). The return of 
a late bid which cannot be considered for 
award shall be accompanied by a state­
ment from the Contracting Officer that 
the bid was not considered because of 
its late receipt. I f  the late bid had to be 
opened for Identification purposes or 
was opened by mistake, this fact shall be 
included in the statement from the Con­
tracting Officer accompanying the re­
turned bid. In all cases where a late bid 
is not considered and returned to the 
bidder, the file shall be documented with 
all information relating to the deter­
mination of late receipt which shall In­
clude a copy of the late bid envelope.

Subpart 24—2.4— Opening of Bids and 
Award of Contract

§ 24—2.401 Receipt and safeguarding of 
bids.

Envelopes, oy other outer coverings, 
containing identified bids, shall be 
stamped to show the Office of receipt, 
time and date. The bids shall immedi­
ately be turned over to the Contracting 
Officer who will be responsible for their 
safe keeping until the official opening. 
Each procuring activity shall be respon­
sible for establishing procedures for the 
safeguarding of bids. Unidentified bids 
and bids that are opened by mistake shall 
be handled in accordance with 41 CFR 
1-2.401 (b ). The Contracting Office^ shall 
retain in the file a copy of the envelope, 
wrapper, or other container (bearing the
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'required documentation) of a bid which 
was opened by mistake or which was 
opened for purpose of identification.
§ 24—2.402 Opening of bids.

The bid opening will be conducted by 
the Contracting Offider or his duly au­
thorized representative designated as the 
bid opening officer. At the bid opening, 
the relative merits of any bids shall not 
be discussed by the person opening the 
bids, or the Contracting Officer, with the 
bidders, their representatives, casual ob­
servers, or Department personnel. No 
statement shall be made by the person 
opening the bid or the Contracting O f­
ficer at a bid opening bearing on the 
award, the possibility of a readvertise­
ment, mistakes in bids, the responsive-' 
ness or responsibility of any bidder, etc. 
Oral instructions shall not be given to 
bidders at any time during the opening. 
Protests of bidders and inquiries regard­
ing the award of the contract shall be 
referred to the Contracting Officer after 
the completion of the bid opening. Bid­
ders are cautioned that information ob­
tained at bid opening from other than 
the Contracting Officer may only be re­
lied upon by the bidder at the bidder’s 
own risk. After all bids have been opened, 
read aloud and recorded, the bid opening 
officer shall state that opening of bids 
has been completed.
§ 24—2.402—50 Marking of bids.

Under no circumstances will any indi­
vidual make any marks or notations on 
the bid or its accompanying documents. 
Erasures and any other changes to the 
bid must be initialed by the individual 
executing the bid document. I f  such era­
sures or changes are not initiated, it shall 
be handled in accordance with 41 CFR 
1-2.405. I f  through error or for some 
other reason marks are made on a bid 
or its accompanying documents by a Gov­
ernment employee, the markings should 
not be erased or eradicated; instead, the 
individual so marking the bid shall pre­
pare a signed explanation of the mark­
ing for insertion in the file for future ref­
erence, showing when, how, and why 
the notations or markings were made. 
I f  the marked bid is accepted, explana­
tion with regard thereto should be made 
on the statement of award.
§ 24—2.402—51 Timing of acceptance 

and withdrawal.
Bidders may not withdraw their bids 

after bid opening unless the notice of 
withdrawal was mailed prior to the time 
set for bid opening and handled in ac­
cordance with 41 CFR 1-2.305. The Con­
tracting Officer’s letter accepting the bid, 
when written acceptance is required, is 
effective when mailed. Therefore, a bind­
ing contract is effected where accept­
ance has been mailed by the Contract­
ing Officer before the letter from the 
bidder advising of withdrawal of bid is 
received.
§ 24—2.404 Rejection of bids.
§ 24—2.404—50 Rejection of bids in mul­

tiple bidding situations.
When more than one bid is received 

from a person or firm, or affiliates there­

of, in response to an invitation for bids, 
such bids shall be considered for award 
if responsive and otherwise acceptable. I f  
the Contracting Officer determines that 
these bids would give a bidder an unfair 
advantage over other bidders or would 
otherwise be prejudicial to the best in­
terest of the Government, these bids will 
be rejected. When a tie situation occurs 
in which the requirement stipulated in 41 
CFR 1-2.407-6 has to be applied, only one 
of the multiple bids shall be considered.
§"24—2.406 Mistakes in bids.
§. 24—2.406—3 Other mistakes disclosed 

before award.
Mistakes in bid discovered prior to 

award (other than obvious clerical er­
rors) shall be submitted to the following 
authorities for determinations in accord­
ance with 41 CFR 1-2.406-3:

(a) Director, Office of Procurement 
and Contracts for all Departmental Pro­
grams, except as set forth in Item (b) 
below.

(b) Director of the appropriate De­
partmental Area or Insuring Office for 
the Property Disposition Acquired-Prop­
erty Program.
Each determination made hereunder will 
be coordinated with the Office of Gen­
eral Counsel prior to notification to the 
bidder. The-Contracting Officer shall be 
notified promptly of the course of action 
to be taken.
§ 24—2.406—4 Disclosure of mistakes af­

ter award.
Pursuant to 41 CFR 1-2.406-4(d ), the 

Director, Office of Procurement and 
Contracts is delegated authority to make 
determinations under 41 CFR 1-2.406- 
4. Mistakes in bids discovered after award 
shall be submitted to the Director, Office 
of Procurement and Contracts accom­
panied by the data set forth in 41 CFR 
1-2.406-4(f ) .  Each determination made 
hereunder will be coordinated with the 
Office of General Counsel prior to noti­
fication to bidder.
§ 24—2.407 Award.
§ 24—2.407—1 General.

Pursuant to 41 CFR 1-2.40,7-1, awards 
shall be made by mailing or otherwise 
furnishing to the successful bidder a 
properly executed award document or 
notice of award. A notice of award may 
be approved by the Contracting Officer 
for administrative reasons when the ur­
gency for the contractor’s immediate ef­
fort is required, e.g., the reproduction 
and distribution of the contract docu­
ment may be delayed.
§ 24-2.407-7 Statement and certificate 

of award.
For each contract made by formal ad­

vertising, Standard Form 1036, State­
ment and Certificate of Award, or other 
appropriate document, shall be prepared 
and executed by the Contracting Officer 
and a copy retained in the contract file.
§ 24—2.407—8 Protest against award.

The following identifies the responsible 
agents and sets forth procedural require­
ments for handling protests, except for

protests against awards under National 
Housing Act contracts. For the purpose 
of definition, as used in this section 
‘‘working days” paeans the working days 
of the Agencies of the Federal Govern­
ment, excluding Saturdays, Sundays and 
Federal holidays, as specified in 5 U.S.C. 
6103.

(a) Protest "before award: , >
(1) Resolution by procuring office. In­

terested parties are urged to seek resolu­
tion of their complaints initially with the 
procuring activity. The Contracting O f­
ficer shall act on any protest filed with 
the procuring activity (see 41 CFR 1- 
2.407-8(a) ) unléss it is known that a pro­
test has been filed concurrently with the 
General Accounting Office (G AO ). Where 
a written protest is filed directly with 
the procuring activity, full consider­
ation shall be given to the protest 
with the protestant notified in writing of 
the final decision on the protest within 
thirty" (30) working days from the date of 
receipt by the Agency excpt where GAO 
views are required, in which case the time 
for rendering a decision shall be ten ( 10) 
working days from receipt of GAO views: 
Where the Contracting Officer makes a 
determination to award a contract not­
withstanding a protest as authorized by 
41 CFR 1-2.407-8 (b) (4), the Head of the 
Procuring Activity shall approve such a 
determination prior to award. The ap­
propriate official mentioned above shall 
notify the Office 'of General Counsel of 
intent to make award. Pursuant to 41 
CFR 1-2.407-8(b) (3), the Office of Gen­
eral Counsel shall notify the GAO of such 
proposed action. Parties- interested in 
protesting directly to GAO, shall do so in 
accordance with the General Accounting 
Office Regulations 4 CFR Part 20.

(2) Responsibility. The Office of Gen­
eral Counsel has the responsibility for 
handling matters relating to protests 
against award of contracts within the 
Department of Housing and Urban De­
velopment and for liaison with the GAO. 
All communications concerning a protest 
written or otherwise directed to GAO 
shall be coordinated with the Office of 
General Counsel. All written communi­
cations from the Department to GAO 
shall be by the Office of General Coun­
sel. The Contracting Officer has the re­
sponsibility for furnishing the Office of 
General Counsel with all information re­
lating to the protest.

(3) Times for filing. The times for fil­
ing are as follows:

(i) Protests based on alleged impro­
prieties in any type of solicitation which 
are apparent prior to bid opening or the 
closing date for the receipt of proposals 
shall be filed prior to the dates estab­
lished in paragraph (a) ( 1 ) of this sec­
tion. In other cases, protests shall be 
filed to be received in the Department of 
HUD or GAO not later than five (5) 
working days after the basis for protest 
is known or should have been known, 
whichever is earlier. Where such protest 
has been filed initially with the HUD’s 
procuring activity any subsequent pro­
test to the GAO must be delivered to the 
GAO within five (5) working days after 
notification of adverse action by HUD’s
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procuring activity. GAO will consider the 
protest only if the initial protest was 
timely filed with the procuring activity.

(ii) Any additional statements by the 
protester in support of the protest to tfie 
GAO shall be mailed or otherwise fur­
nished to the GAO, and two (2) copies 
sent to the procuring activity, no later 
than five (5) working days after filing 
of the initial protest.

(4) 'Notice of protest and submission 
of report.

(i) Upon being advised by GAO of the 
receipt of a protest, the Office of Gen­
eral Counsel will inform the procuring 
activity immediately. The Contracting 
Officer shall promptly notify in writing 
the Contractor or ■all bidders or offerors 
who, in the opinion of the Contracting 
Officer, appear to have a reasonable pros­
pect of receiving an award if the protest 
is denied. Upon receipt by the Depart­
ment of a written request for a formal 
report from the GAO relating to a pro­
test, the Office of General Counsel shall 
make the complete formal report, or a 
written statement setting forth the rea­
sons for any delay and the expected date 
of ^submission to GAO within twenty- 
five (25) working days, unless a different 
time is stipulated by GAO, after receipt 
of the GAO request. Except to the extent 
that withholding of information is per­
mitted or required by law or regulations, 
copies of the protest and any supple­
mental information later filed by the 
protester may be furnished to the parties 
previously notified of the protest. These 
parties shall be advised to communicate 
directly with GAO if they desire to com­
ment on the protest.

(ii) The report shall include the doc­
uments and statements required by 41 
CFR 1-2.407-8 (a) (2), identify the GAO 
file number assigned to the protest and 
shall be concurred in by the Contracting 
Officer, I f  appropriate, the report shall 
state the urgency of the procurement 
and the extent to which a delay in award 
may result in significant performance 
difficulties or additional expense to the 
Government. Where the statement of ur­
gency is not appropriate, the report shall 
state the length of time an award may 
be delayed without significant expense 
or difficulty in performance. The report 
shall be transmitted by a covering let­
ter addressed to the individual in GAO 
who signed the request and shall state 
that copies thereof have been sent to the 
Protestant and any other named parties 
who have been given notice of the pro­
test. The external distribution shall be 
shown on the original of the letter to 
GAO. In addition, letters shall be sent to 
the protestant and other interested par­
ties enclosing a copy of the completed 
report and shall advise recipients that 
any comments Shall be fijed with the Of­
fice of General Counsel, General Ac­
counting Office within tea (10) working 
days after receipt with copies to the pro­
curing activity and Office of General 
Counsel, Department of HUD.

(iii) I f  GAO requests additional infor­
mation, a supplementary report shall be 
transmitted toGAQ within five (5) work­
ing‘ days after the Department receives 
the request and shall follow the proce­

dures set forth in 24 CFR 2.407-8(a) (4).
(b) Protest after award. Protests ini­

tially received after contract award are 
subject to the procedure in this 24 CFR 
2.407-8 and 41 CFR l-2.407-8(c).

(c) Responsibility for data. The Office 
of General Counsel shall maintain rec­
ords relating to all protests received. 
The records shall contain adequate data 
to show the number and nature of formal 
protests received (whether filed directly 
with the Department or with GAO), 
their disposition and the time for resolu­
tion. These records will be reviewed an­
nually in order to update protest proce­
dures.
§ 24—2.407—50 Award when only one

bid is received.
When only one bid is received in re­

sponse to an invitation for bids, such bid 
may be considered and accepted if the 
Contracting Officer makes a Written 
determination that (a) The specifica­
tions were clear and not unduly restric­
tive, (b) Adequate competition was 
solicited And it could have been reason­
ably assumed that more than one bid 
would have been submitted, (c) The 
price is reasonable, and. (d) The bid is 
otherwise in accordance with the invita­
tion for bids. Such a determination shall 
be placed in the file.
§ 24—2.408 Information to bidders.

On all procurements in excess of $5,- 
000, except for the conditions stipulated 
in 41 CFR 1-2.408(a) (1) &(2), the unsuc­
cessful bidders' shall be given a notifica­
tion of rejection by one of the methods 
set forth in 41 CFR 1-2.408(b).

PART 2 4 -3 — PROCUREMENT BY 
NEGOTIATION

Subpart 24-3.101— Exceptions to Normal 
Negotiation Procedures

Sec.
24-3.101-50 Noncompetitive procurements. 
24-3.101-51 Unsolicited proposals.

Subpart 24—3.103— Dissemination of 
Procurement Information

34-3.103-1

24-3.103-2

24-3.103-3

24-3.103-4

24-3.106

Publicizing procurement ac­
tions.

Release of Information during 
the solicitation phase.

Release of information during 
the evaluation phase.

Postaward release of procure­
ment information.

Preproposal conferences.
Subpart 24—3.150— Treatment of Proposal 

Information %
24-3.150-1 General.
24-3.150-2 Disposition of unsuccessful pro­

posals.
24-3.150-3 Use of successful proposals.

Subpart 24-4— Type of Contracts 

24-3.405-3 Cost-sharing contract.
24-3.408 Letter contract.

Subpart 24—3.6— Small Purchases 
Subpart 24-3.7— Negotiated Overhead Rates

24-3.702 General.
24-3.707 Overhead ceilings.

Subpart 24—3.8— Price Negotiation Policy and 
Techniques

24-3.801-2 Responsibility of contracting of­
fice.

24-3.802 Preparation for negotiation.

Sec.
24-3305 Selection of offerors for negotia­

tion and award.
24-3.805-1 Policy.
24-3.805-2 Procurements not expected to 

exceed $250,000.
24-3.805-3 Procurements. expected to ex­

ceed $250,000.
Subpart 24—3.51— Protests Against Award 

24-3.5101 Negotiated procurement protests, 
tests.

Authority: Sec. 7 (d ), Housing and Urban
Development Act (42 U.S.O. 3535(d)).

Subpart 24—3.101— Exceptions to Normal 
Negotiation Procedures

§ 24—3.101—50 Noncompetitive procure­
ments.

(a) General: All departmental pro­
curement shall be accomplished on a 
competitive basis to the maximum prac­
tical extent. Procurement without com­
petition shall be limited to those cir­
cumstances where only one firm, or­
ganization, or individual can provide the 
required supplies or services within the 
time required and at a reasonable price. 
Program offices recommending procure­
ment on a noncompetitive basis shall 
submit a detailed summary of the fac­
tual circumstances supporting sole 
source procurement to the Contracting 
Officer; The Contracting Officer shall re­
view the summary in accordance with the 
criteria outlined in paragraph (c) of this 
section. If, in the judgment of the Con­
tracting Officer, the noncompetitive pro­
curement is adequately supported, he 
shall prepare a document entitled “Jus­
tification for Noncompetitive Procure­
ment.” The document shall comply in 
all respects with the requirements of 
paragraph (c) of this section and be 
signed and inserted in the procurement 
file by the Contracting Officer.

(b) Exclusions: The provisions of this 
§ 3.101-50 do not apply to: (1) Procure­
ments of architect-engineer services; (2) 
Procurement of utility services where 
the services are available from only one 
source; (3) 8(a) procurements with the 
Small Business Administration; or (4) 
Purchases from mandatory Federal 
Supply Schedule contracts which list 
only one source.

(c) Justification for noncompetitive 
procurement. The document entitled 
“Justification for Noncompetitive, Pro­
curement”  shall completely discuss the 
circumstances which render competitive 
negotiation impractical or not feasible 
and identify the exclusive capabilities 
which the proposed contractor possesses 
and which meet the resquirements of the 
procurement.

(1) Factors which shall be considered 
in preparing the “Justification” include, 
but are not limited to, the following:

(if The unique capability, highly 
specialized experience or facilities the 
proposed contractor possesses which is 
essential to provide the required sup­
plies or services.

(ii) I f  time is of the essence, the ex­
perience, capabilities, or facilities the 
proposed contractor possesses which 
would enable him to complete the re­
quirement within the time frame while 
all others would fail.
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(iii) Whether the proposed contractor 
is the only one which can fulfill a re­
quirement that the desired item be com­
patible with existing equipment or sys­
tems.

(iv) Whether the proposed contractor 
has a substantial investment of some na­
ture which would have to be duplicated 
at excessive Government expense by 
another source entering the field.

<2) The Contracting Officer shall make 
the final determination as to the ade­
quacy of the proposed sole~source based 
upon consideration of all appropriate 
factors including any or all of those 
listed in § 24-3.101-50 (c) (1).
§ 24—3.101—51 Unsolicited proposals.'

(a) Definition. An unsolicited pro­
posal is a written offer to perform work 
which is made to the Department by a 
prospective contractor without prior for­
mal or informal solicitation. Such pro­
posals are considered to be a means 
whereby sources outside the Government 
may propose pertinent and creative ac­
tivities to the Department.

(b) Policy. It  is the policy of the De­
partment to accept the submission of un­
solicited proposals.

(c) Submission. All unsolicited propos­
als for research» shall be submitted in an 
original and five (5) copies to the As­
sistant Secretary for Policy Development 
and Research, Office of Program Plan­
ning and' Administration, 451— 7th 
Street, S.W., Washington, D.C. 20410. 
Unsolicited proposals for other than re­
search shall be submitted in an original 
and five (5) copies to the Director, Office 
of Procurement and Contracts, 451— 7th 
Street, S.W., Washington, D.C. 20410. 
Each proposal should contain a cover 
page with a one paragraph abstract and 
a statement as to where else in HUD or 
any other Federal Government agency 
the proposal has been sent. I f  the pro­
posal contains technical data which the 
offeror wishes to restrict for evaluation 
purposes only, he shall mark the title 
page of the proposal with a legend stat­
ing substantially the following:

“Technical data contained in pages of this 
proposal shall not be used or disclosed, ex­
cept for evaluation purposes, provided that 
if a contract or grant is awarded to this 
offeror as a result of or in connection with 
the submission of this proposal, the Govern­
ment shall have the right to use or disclose 
t.viia technical data to the extent provided in 
the contract or grant. This restriction does 
not limit the Government’s right to use or 
disclose any data obtained from another 
source without restrictions.”

The unsolicited proposal must include 
the following minimum information:

(1) A  statement of the problem the
proposal addresses including the need for 
the research. *

(2) A  brief outline of the work to be 
done in carrying out the project includ­
ing a statement of objectives.

(3) An explanation of why, in terms 
of the proposed products, it is both im­
portant and urgent that the problem be 
addressed.

(4) A  description of the approach se­
lected and rationale for selection over 
other possible approaches.

(5) A  brief itemization of relevant work 
known to have been undertaken in this 
area; either in process or completed, in­
cluding references to any existing ex­
perience and data that could be used.

(6) A description of how the program 
results; are anticipated to be translated 
into practice in terms of (i) The organi­
zation (a) involved and/or responsible 
and iii} The steps remaining between 
program completion and implementa­
tion.

(7) The proposed starting and com­
pletion date and significant milestone 
dates.

(8) A proposed budget, including sepa­
rate cost estimates for labor, materials, 
overhead, travel, subcontracts and other 
direct or indirect costs as appropriate.

(9) A commitment to provide cost­
sharing and a statement as to the share 
to be borne by the contractor.

(10) Background descriptions of the 
persons expected to assume professional 
and administrative responsibility respec­
tively for the project throughout its 
duration. Identification, to the extent 
possible, of the principal persons who 
would supervise and perform the project 
work; and explanation of how their ex­
perience and competence are related to 
the proposed activities.

(11) Current financial statement (cer­
tified through independent audit).

(12) Signature of a responsible official 
authorized to obligate the organization; 
and the time limit of the offer.

(d) Evaluation. The appropriate office 
designated in § 24-3.101-51 (c) shall ac­
knowledge receipt of the proposal and 
forward all but one (1) Copy to the ap­
propriate program office for evaluation. 
I f  the offeror did not mark the proposal 
with the legend specified in paragraph 
(b) of this section, the appropriate re­
ceiving office shall place a cover sheet on 
the proposal and mark it as shown below, 
unless the offeror gives a clear written 
indication that he does not wish to im­
pose any restrictions on the disclosure or 
use of the data contained in the proposal.

All Government personnel handling this 
proposal shall exercise extreme care to In­
sure that the information contained herein 
is not disclosed outside the Government and 
is not duplicated; used or disclosed in whole 
or in part lor any purpose other than to 
evaluate the proposal, without the written 
permission of the offeror. However, if a con­
tract is awarded on the basis of this pro­
posal, the terms of the contract shall con­
trol disclosure and use.

The appropriate program office shall 
conduct'a thorough evaluation of the 
unsolicited proposal and furnish its 
comments and recommendations to the 
appropriate office designated in para­
graph (c) of this section.

(e) Procurement procedure. The 
modes of procurement are identified as 
follows:

(1) Competitive procurement. A favor­
able technical evaluation of an unsolic­
ited proposal is not, in itself, sufficient 
justification for negotiations on a non­
competitive basis with the offeror. I f  the 
substance of the proposal is available 
without restriction from another source, 
or its substance closely resembles that

of a pending competitive solicitation or 
otherwise is not sufficiently unique to 
justify acceptance, HUD’s policy of ob­
taining competition applies. When pro­
curement is intended and competition is 
feasible, the unsolicited proposal shall be 
rejected by a letter from the appropriate 
office specified in § 24-3.101-51 (c ). A 
copy of such letter and associated un­
solicited proposal shall be retained in 
the files of the appropriate receiving o f­
fice. All other copies of the proposal"shall 
be returned to the Contractor. - 
(2) Noncompetitive procurement. When 

an unsolicited proposal has received a 
favorable technical evaluation and it is 
determined that the substance thereof is 
not available to HUD without restriction 
from another source, contains an original 
cpncept or idea, or competition is other­
wise precluded, the subject matter of 
such unsolicited proposal may be pro­
cured from the offeror on a noncompeti­
tive basis. The program office sponsor­
ing the procurement shall support its 
recommendation with a summary of the 
circumstances warranting procurement 
on a noncompetitive basis. If, in the judg­
ment of the Office of Procurement and 
Contracts, acceptance of the unsolicited 
proposal is adequately supported, the 
appropriate Contracting Officer shall 
prepare a document entitled: “Justifica­
tion for Acceptance of an Unsolicited 
Proposal.” The “Justification” shall in­
clude the findings set forth in paragraphs
(e) (2) (i) or (ii) of this section.

(i) The procurement is for basic scien­
tific or engineering research; and the 
unsolicited proposal was selected on the 
basis of its overall merit, cost and con­
tribution to HUD’s program objective, 
after a thorough evaluation and com­
parison with other proposals, solicited 
or unsolicited, in the same or related 
fields; or

(ii) The procurement is for services 
other than basic research (eg., develop­
ment, feasibility studies, etc.); the un­
solicited proposal contains technical 
data or offers unique capabilities that are 
not available from another source or 
contains an original concept or idea; and 
it is not feasible or practical to define the 
Government’s requirement in such a way 
as to avoid the necessity of using the 
technical data contained in the unso­
licited proposal.
In addition, the “Justification”  shall in­
clude the facts and circumstances that 
support the recommendation and oper­
ate to preclude competitive procurement. 
The “Justification” shall be signed by 
the Contracting Officer and inserted in 
the procurement file.

(f) An unsolicited proposal shall be re­
turned to the offeror if, for any reason, 
the Government decides not to enter into 
a contract based on such proposal with 
the offeror. Return of the proposal shall 
be done in the same manner provided for 
return set forth in paragraph (e) of this 
section.

(g) Program offices receiving unso­
licited proposals directly from offerors 
shall forward them to the appropriate 
office designated in paragraph (c) of this 
section for initial processing.
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Subpart 24 -3 .10 3— Dissemination of 
Procurement Information

§ 24—3.103—1 Publicizing procurement 
actions.

H ie Department shall continually 
search for and/develop information on 
sources (including minority and small 
business concerns) competent to provide 
supplies or services. Advance publicity, 
including use of the Commerce Business 
Daily to the fullest extent practicable, 
shall be given for this purpose. The 
search should include (a) a review of 
relevant data or brochures furnished, by 
sources seeking to do business with the 
Department and (b) a cooperative effort 
by program personnel, small business 
specialists, and contracting officers to ob­
tain information and recommendations 
with respect to potential source* and to 
consider the desirability of seeking other 
sources by publication of proposed pro­
curements, in addition to the synopsis re­
quirement. It  is the responsibility of each 
procuring activity to use to the maximum 
extent practical its bidders’ mailing list 
for soliciting competition. Applications 
for inclusion on the bidders mailing list 
may be obtained from the appropriate 
procurement activity identified in 
HUDPR 24-4.451.
§ 24—3.103—2 Release of information 

during the solicitation-phase.
No information shall be released dur­

ing the solicitation phase of a procure­
ment unless through the following 
methods:

(a) Each solicitation for a negotiated 
procurement shall specify an individual 
within the procuring activity who shall 
be responsible for responding to inquiries 
concerning the solicitation and evalua­
tion of proposals resulting from the so­
licitation. All questions concerning the 
solicitation, whether of a procedural or 
substantive nature, shall be directed to 
the above individual. All other personnel 
will avoid exchange of comments with all 
offerors or potential offerors. Answers to 
questions requiring clarification of the 
substantive portion of the solicitation 
shall be provided by amendment to the 
solicitation, a copy of which shall be fur­
nished to each recipient of the solicita­
tion.

(b) Each procuring activity shall, In 
accordance with 41 CFR 4-1.1003-4, pub­
lish in the Commerce Business Daily the 
names and addresses of firms to whom 
solicitations will be Issued when sub­
stantial subcontracting opportunities 
exist and it is not contrary to the Gov­
ernment’s interest to publish them. The 
furnishing of this information In any 
other manner shall be at the discretion 
of tiie Contracting Officer.
§ 24—3.103—3 Release of Information 

during the evaluation phase.
No information shall be released dur­

ing the evaluation phase of a procure­
ment unless through the following 
methods:
* (a ) During the course of evaluating 
proposals, personnel involved in this ac­
tivity shall not reveal any information 
concerning the evaluation of proposals

to anyone who is not also participating in 
the same evaluation proceedings, except 
*s may be required for internal clear­
ances.

(b> Preavmrd notice of unacceptable 
offers. In any procurement in which it 
appears that the period of evaluation of 
proposals is likely to exceed sixty (60) 
days, the Contracting Officer, upon de­
termination that a proposal is unaccept­
able, shall provide prompt notice of the 
fact to the offeror submitting the pro­
posal. In addition to stating that the pro­
posal has been determined to be unac­
ceptable, the notice to the offeror shall 
indicate, in general terms, the basis for 
such determination and shall advise 
that, since further negotiation with him 
concerning this procurement is nofc^eon- 
templated, a revision of his proposal will 
not be considered. Such notice need not 
,be given if (1) In the judgment of the 
Contracting Officer, the disclosure will 
prejudice the Government's interest; 
(the possibility of protest shall not be 
considered prejudicial) or (2) if the pro­
posed contract is to be awarded within 
a few days and notice pursuant td 41 
CFR 1-3.103 would suffice.
. (c) Preaward notice—small business 

set-asides. In any procurement involving 
a small business set-aside to be placed 
through conventional negotiation, upon 
final completion of negotiations and de­
terminations of responsibility but prior 
to award, the Contracting Officer shall 
inform each unsuccessful offeror by writ­
ten notice of the name and location of 
the apparently successful offeror(s). 
Each apparently unsuccessful offeror 
should be advised that any subsequent 
revisions o f his proposal will not be con­
sidered, since no further negotiations are 
contemplated, and further pre-award 
contact with the Contracting Officer shall 
not be made with regard to the instant 
procurement unless the unsuccessful o f­
feror has grounds to challenge the small 
business size status of the apparently 
successful offeror(s). This notification 
procedure shall not apply to procure­
ments negotiated pursuant to 41 USC 
252(c) (4), <?5>' or. (0 ); negotiated with 
a foreign supplier when only foreign 
sources or supplies or services have been 
solicited; or urgent procurement actions 
which the Contracting Officer deter­
mines in writing must be awarded with­
out delay to protect the public interest. 
The Contracting Officer’s determination 
shall be placed in the contract file.
§ 24—3.103—4 Postaward release o f pro­

curement information.
Promptly after making award of any 

procurement In excess of $10,000, the 
Contracting Officer shall, if he has not 
done so pursuant to § 24-3.103-3 (c) of 
this Chapter, give written notice to the 
unsuccessful offerors that their proposals 
were not accepted. The notice should 
name the successful contractor and state 
the amount of the award and the num­
ber of proposals received. Where addi­
tional information is requested by the 
offeror, debriefing will be conducted as 
follows:

(a) It  is the policy of the Department 
to provide a debriefing to any unsuccess-
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ful offeror who makes a written request 
to the Contracting Officer within two (2> 
months after contract award.

(b) A  debriefing is intended to:
(1) Tell an unsuccessful offeror which 

areas of his proposal were judged to be 
weak and deficient and whether the

i weaknesses or deficiencies were factors in 
his not having been selected.

(2) Identify the factors whicfe^ were 
the basis for selection of the successful 
contractor. I f  the quality of the success­
ful offeror’s proposal to satisfy the mis­
sion requirement was the basis, the un­
successful offeror should be so informed 
and given, a general comparison of sig­
nificant areas, but not a point by point 
comparison of all the elements considered 
in the evaluation criteria.

(c) A debriefing should not reveal:
(1*) Confidential business information,

trade secrets, techniques, or processes of 
the other offerors; and

(2) The relative merits or technical 
standing of the unsuccessful offerors or 
the scoring by the Source Evaluation 
Board or Technical Evaluation Panel.

(d) Any HUD official who receives 
from an unsuccessful offeror a request, 
written or oral, for a debriefing shall im­
mediately refer the request to the appro­
priate procuring activity which shall 
make the necessary arrangements for the 
debriefing.

(e) It  is essential that the debriefing 
be conducted in a scrupulously fair, ob­
jective and impartial manner, and that 
the information given be factual and 
consistent with the findings of the eval­
uation and the basis on which the source 
selection official made his decision.

(f) It  is most important that all HUD 
personnel engaged in the evaluation and 
selection process be aware of the fore­
going policies and procedures. Detailed 
and complete records will be maintained 
by key technical and business partici­
pants in a manner which will facilitate 
either a written or oral debriefing of any 
unsuccessful offeror’s proposal.
§ 24-3.106 Preproposal conferences.

In cases of complex procurement, pre- 
proposal conferences may be used to ex­
plain complicated specifications and re­
quirements to prospective offerors so as 
tb permit them to submit proposals with­
out undue expenditure of effort, time and 
money. The preproposal conference shall 
not be used as a method for prequalifi­
cation of offerors, and may only be used 
when approved by the head of the pro­
curing activity. The preproposal confer­
ence shall be arranged and conducted by 
the Contracting Officer or his represent­
ative, with participation by technical and 
legal personnel as appropriate. All pros­
pective offerors shall be furnished identi­
cal Information In connection with the 
proposed procurement. Remarks and ex­
planations at the conference shall not 
qualify the terms of the solicitation and 
specifications. All conferees shall be ad­
vised that unless the solicitation is 
amended in writing it will remain un­
changed and that if an amendment is 
issued, normal procedures relating to the 
acknowledgment and receipt of solicita­
tion amendments shall be applied. A
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complete record shall be made of the 
conference.

Subpart 24 -3 .15 0— Treatm ent of 
Proposal Information

§ 24—3.150—1 General.
I t  is the general policy of HUD to use 

Information contained in proposals only 
for evaluation purposes except to the 
extent such information is generally^ 
available to the public, is already the 
property of the Government or the Gov­
ernment already has, unrestricted use 
rights, or it is or has been made available 
to the Government from other sources, 
including the offeror, without restriction.
§ 24—3.150—2 Disposition o f unsuccess­

ful proposals.
Unsuccessful proposals shall be dis­

posed of as follows:
(a) By the procuring activity. Unsuc­

cessful cost and technical proposals shall 
be retained in the procuring activity for 
a period of two (2) months subsequent to 
contract award as reference material 
for debriefings in accordance with 
HUDPR 24-3.103. Upon expiration of the 
two (2) month period, the procurement 
office shall destroy each unsuccessful 
proposal unless ( l ) a  debriefing has been 
requested but not held or (2) a protest 
is pending concerning the procurement.

(b) By the program office. Unsuccess­
ful proposals shall be retained on file in 
the program office which conducted the 
technical evaluation for a period of two 
(2) months subsequent to contract 
award. Upon expiration of the two (2) 
month period, the program office shall 
return all copies of each unsuccessful 
proposal not required for Departmental 
use to the procuring activity for destruc­
tion.

(c) Unsuccessful proposals shall not 
be used for other than internal refer­
ence unless,(1) Written permission has 
been obtained from the offeror or (2) 
The proposal expressly states that unre­
stricted use of the proposal is given to 
the Government regardless of its suc­
cess in the competition or (3) Any of the 
conditions described in HUDPR 24— 
3.150-1 exist.
§ 24—3.150—3 Use of successful pro­

posals.
Successful proposals will be accorded 

unrestricted use by the Government un­
less the offeror places restrictions on the 
use of the proposal and the proposal is 
not incorporated in the resulting con­
tract.

Subpart 2 4 -3 .4— Type of Contracts 
§ 24—3.405—3 Cost-sharing contract.

(a) Purpose. This section implements 
Federal Management Circular No. 73-3 
with repsect to HUD contracts and sets 
forth basic guidelines governing cost 
sharing on research contracts with non- 
Federal organizations.

(b) Basic guidelines. (1) Cost sharing 
with non-Federal organizations shall be 
required or encouraged as provided be­
low for the following contracts for basic 
or applied research;
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(1) Cost-sharing shall be required for 
any contract which results from an un­
solicited proposal.

(ii) A contract which does not result 
from an unsolicited proposal but in which 
the parties have nevertheless consider­
able mutual interest in the research (e.g., 
when it is probable that the perf orming 
organization or institution will receive 
significant future benefits from the re­
search such as: increased technical 
knowledge useful in future operations; 
additional technical or scientific exper­
tise or training for its personnel; oppor­
tunity to benefit through patent rights; 
and the use of background knowledge in 
future production contracts).

(2) Cost sharing ordinarily shall not be 
applied to the following contracts:

( i f  When the Contracting Officer has 
determined that:

(a) The research effort has only minor 
relevance to the non-Federal activities of 
the performing organization, which is 
proposing to undertake the research pri­
marily as a service to the Government; 
or

(b) The performing organization has 
little or no non-Federal sources of funds 
from which to make a cost contribution; 
or

<c) -The performing organization is 
predominately engaged in research and 
development and has little or no produc­
tion or other service activities.and is, 
therefore, not in a favorable position to 
make a cost contribution; or

(d) Payment of the full cost of the 
project is necessary in order to obtain 
the services of the particular organiza­
tion.

(ii) The Contracting Officer shall in­
clude the substance of .his determination 
in the negotiation summary. Contracts, 
except when cost-sharing Js specifically 
directed by the Director, Office of Pro­
curement and Contracts or voluntarily 
offered by the performing organization, 
for projects:

(a ) Where a particular research ob­
jective or scope of effort is specified by 
HUD rather than proposed by the per­
forming organization. This will usually 
include any formal solicitation for a 
specific contractual requirement.

(b) The principal purpose of which is 
the production of, or design, testing or 
improving of products, materials, devices, 
systems or methods.

(3) Guidelines for determining the 
amount of cost sharing:

(i) For educational institutions and 
other not-for-profit or non-profit orga­
nizations, cost sharing normally may 
vary from 1 percent to as much as 50 
percent of the costs of the project. In 
some cases it may be appropriate for 
educational institutions to provide a 
higher degree of cost sharing, such as 
when the cost of the research consists 
primarily of the academic year salary 
o f faculty members, or when the equip­
ment acquired by the institution for the 
project will be of significant value to the 
institution in its educational activities.

(ii) The amount of cost participation 
by commercial or industrial organiza­
tions may vary from as little as 1 per­

cent or less of the total project cost to 
more than 50 percent of total project 
cost, depending upon the extent to which 
the research effort is likely to enhance 
the performing organization’s capability, 
expertise or competitive position and the 
value of such enhancement to the per­
forming organization. It  should be rec­
ognized that those organizations which 
are predominately engaged in research 
and development and have little or no 
production or other service activities 
may not be in a favorable position to 
derive a monetary benefit from the re­
search under Federal agreements.

(iii) A  fee or profit will usually not 
be paid to the performing organization 
if the organization is to contribute to the 
cost of thè research effort, but the 
amount of cost sharing may be reduced 
to reflect the fact that the organization 
is ‘foregoing its normal fee or profit on 
the research. However, if the research is 
expected to be of only minor value to 
the performing organization and if cost 
sharing is not required by statute, it may 
be appropriate for the performer to make 
a contribution in the form of a reduced 
fee or profit, rather than sharing the 
costs of the project.

(iv) Each cost-sharing contract nego­
tiated by the Department shall contain 
the clause included in HUDPR 24-7.5011.
§ 24—3.408 -Letter contract.

A letter contract is a written pre­
liminary contractual instrument which 
authorizes immediate commencement of 
performance. Where this action is de­
termined to be necessary, the following 
will be observed:

(a) Application. A letter contract may 
be entered into when (1) The interests 
of the Department demand that the con­
tractor be given a binding commitment 
so that work can commence immedi­
ately, and (2) Negotiation of a defini­
tive contract in sufficient time to meet 
the procurement need is not possible as, 
for example, when the nature of the 
work involved prevents the timely prep­
aration of definitive requirements, spec­
ifications, or cost data.

(b) Limitations. (1) A letter contract 
shall be used only after a written de­
termination is made by the head of the 
procuring activity that the factors de­
scribed in paragraph (a) of this section 
exist and that no other type of contract 
is suitable.

(2) A  letter contract shall not be 
entered into without competition when 
competition is practicable. Where a let­
ter contract award is based on price 
competition, an overall price ceiling rep­
resenting the maximum amount of the 
definitized contract shall be Included in 
the letter contract.

(3) A  letter contract shall be super­
seded by a definitive contract at the 
earliest practicable date, but in no event 
beyond 90 calendar days after the date 
of the letter contract, unless the head of 
the procuring activity authorizes exten­
sion of the date for deflnitization.

(4) The maximum liability of the Gov­
ernment stated in the letter contract 
shall be limited to an amount determined
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to be essential to cover the contractor's 
requirements for funds up to the time 
the contract is definitized, but in no 
event shall exceed 50 percent of the esti­
m ated post of the definitive contract.

<c) Content. Letter contracts shall be 
specifically negotiated and, as a mini­
mum, shall include agreement as to the 
following: ■

i f )  The immediate commencement of 
performance of the contract by the con­
tractor, including procurement of nec­
essary materials;

(2) The extent and method of pay­
ments in the event of termination either 
for the convenience of the Government 
or for default;

(3) That the contractor is not author­
ized to expend monies or incur obliga­
tions in excess o f the maximum liability 
of the Government as stated in the let­
ter contract;

(4) The type of definitive contract an­
ticipated;

(5) As many definitive contract pro­
visions as possible;

(6) The contractor's obligation to pro­
vide such price and cost information as 
may reasonably be required by the Con­
tracting Officer; and

(71 The prompt entry into good faith 
negotiations by the contractor and the 
Government to reach agreement upon 
and execute a definitive contract.

Subpart 2 4 -3 .6 — Small Purchases 
§ 24—3.601 Non-construction contracts.

The Department may use small pur­
chase procedures in non-construction 
contracts when the aggregate amount 
involved in any one transaction does 
not éxceed $10,000. Procedures used shall 
be in accordance with 41 CFR Subpart 
1-3.6.

Subpart 2 4 -3 .7 — Negotiated Overhead 
Rates

§ 24-3.702 General.
(a) When a contractor performs work 

in the same period under several con­
tracts for one or more procurement ac­
tivities or agencies, i t  may be desirable 
and appropriate, when mutually agreed 
to by the Department and the contrac­
tor, to negotiate uniform overhead rates 
for application to all such contracts in 
order Ho: (1) Effect uniformity of ap­
proach, (2) Effect economy in admin­
istrative effort, and (3) Promote timely 
settlement of reimbursement claims.

(b) When the Contracting Officer de­
termines that the above conditions exist, 
he shall include the negotiated over­
head rate clause set forth in HUDPR 
24-7.5008.

(c) I f  the prospective cost reimburse­
ment contract is the only contract to be 
performed by the contractor for the 
Government during the same period or 
if the Contracting Officer determines 
that it is not appropriate to include the 
clausè specified in HUDPR 24-3.702(b), 
determination of the reimbursable 
amount of the overhead under the con­
tract shall be based upon final audit of 
the actual costs incurred during the pe­
riod of performance and the clause set
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forth in HUDPR 24-7.5009 shall be 
included.
§ 24—3.707 Overhead ceilings.

When the Contracting Officer deter­
mines in accordance with 41 CFR 1-3.707 
that it is appropriate to place an over­
head ceiling in the contract, he shall in­
clude the clause set forth in HUDPR 
24-7.5010.
Subpart 24-3.8-— Price Negotiation Policy 

and Techniques *
§ 24—3.801—2 Responsibility of con­

tracting officer.
In the event a contractor insists on a 

price or demands a profit or fee which 
the Contracting Officer considers unrea­
sonable and, if the Contracting Officer is 
unable to obtain a satisfactory solution 
after exhausting the courses of action 
set forth in 41 CFR l-3.801-2(c>, the 
matter shall be referred for resolution to 
the head of the procuring activity with 
a statement of facts and the Contracting 
Officer’s recommendations.
§ 24—3.802 Preparation for negotiation.

(a) Requests for proposals. This sec­
tion is not applicable to" solicitations is-' 
sued on Standard Form 33.

(1) Careful drafting of the Request 
for Proposals (RFP) is essential to the 
success of the competitive process. The 
program and procurement offices shall 
coordinate their efforts to develop a solic­
itation package which is free of am­
biguities and which will allow all of­
ferors, to propose on an equal basis.

(2) The RFP shall require that a pro­
posal be submitted ip two parts: A 
“Technical Proposal” and a “Business 
Proposal.” Each of the parts shall be 
separate and complete in itself so that 
evaluation of one may be accomplished 
independently of and concurrently with 
evaluation of the other. The RFP shall 
provide that the technical proposal shall 
not contain any reference to cost. Re­
source information, such as data con­
cerning labor hours and categories, ma­
terials, subcontracts, travel, computer 
time, etc., shall be included in the tech­
nical proposal so that the offeror’s un­
derstanding of the scope of work may be 
evaluated.

(3) The instructions to the offerors 
concerning the business proposal shall 
require cost information in sufficient de­
tail to allow a complete cost analysis. 
Categories and amounts of labor, ma­
terials, travel, computer time, as well as 
information with regard to contractor 
past performance, financial capacity, 
certifications and representations, and 
other pertinent administrative and busi­
ness information should also be re­
quested.

(4) The RFP shall contain factors for 
award which ire  tailored to the re­
quirements of the particular procure­
ment. Each technical factor and sub­
factor shall be assigned a numerical 
weight which shall appear in the RFP. 
These factors will serve as the standard 
against which all proposals will be eval­
uated.
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(b) Selection of prospective sources. 
Proposals shall be invited from a suffi­
cient number of competent potential 
sources to insure adequate competition. 
Sources solicited should include those in­
dividuals and organizations (1) On the 
source list provided by the program of­
fice; (2) On the procurement office’s 
bidders’ mailing list; and (3) requesting 
RFPs as a result of publication of the re­
quirement in the Commerce Business 
Daily. Each RFP shall be made available 
to all prospective offerors at the same 
time and no offeror shall be given the 
advantage of advance detailed informa­
tion concerning the proposed procure­
ment.

(c) Proposal préparation time. HUDPR 
24-2.202-1 Bidding Time is applicable to 
negotiated procurement under this sub­
part.
§ 24—3.805. Selection of offerors for 

negotiation and award.
§ 24-3.805-1 Policy.

Those competitively negotiated pro­
curements not expected to exceed $250,- 
000 or those procurements over $250,000 
which the head of the procuring activity 
approves for less formal negotiation pro­
cedures, shall be processed in accordance 
with HUDPR 24-3.805-2. All other com­
petitively negotiated procurements ex­
pected to exceed $250,000 shall be proc­
essed in accordance with HUDPR 24- 
3.805-3. This section is not applicable to 
procurement of Architect-Engineer Serv­
ices.
§ 24—3.805—2 Procurements not ex­

pected to exceed $250,000.
On procurements where the expected 

dollar amount will not exceed $250,000 
the following will be observed:

(a) Forwarding proposals. After the 
deadline for receipt of offers, the Con­
tracting Officer will forward .five (5) 
copies of the technical portion of each 
proposal to the Technical Evaluation 
Panel (TEP) for evaluation. The TEP 
will be composed o f one or more technical 
personnel designated by the program or 
initiating office prior to issuance of the 
solicitation. The business portions of 
each proposal will be retained by the 
Contracting Officer for subsequent 
evaluation. The Contracting Officer shall 
inform the TEP of proposals which con­
tain major business deficiencies, includ­
ing out-of-line cost proposals, which dis­
cussion with the offeror could not rea­
sonably be expected to cure.

(b) Évaluation. The TEP will evaluate 
each proposal in strict conformity with 
the factors for award set forth in the 
RFP, and will assign each proposal a 
score on the basis of the factors for 
award. The TEP shall identify each pro­
posal as being either acceptable or unac­
ceptable. A proposal shall be considered 
unacceptable if it is so clearly deficient 
that it cannot be corrected through writ­
ten or oral discussions. Predetermined 
cutoff scores designed for determining 
the threshold level of acceptability of 
proposals shall not be employed.
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(c) Report. A  TEP report shall be pre­
pared and signed by the technical evalu- 
ator(s), furnished to the Contracting 
Officer, and maintained as a permanent 
record in the official procurement file. 
The report shall reflect the scoring of 
each proposal and the rankings of the 
proposals, and shall identify each pro­
posal as acceptable or unacceptable. The 
report shall also include a narrative 
evaluation specifying the strengths and 
weaknesses of each proposal, and any 
reservations or qualifications that may 
bear upon the selection of sources for 
negotiation and award. Specific technical 
reasons supporting a determination of 
unacceptability with regard to any pro­
posal shall be included. Score sheets of 
all panel members shall be appended to 
the report.

(d) Review of report. After submission 
of the TEP report, the Contracting Offi­
cer and the TEP will evaluate the busi­
ness portion of each proposal. >

<e) Competitive range. Unless it is 
determined pursuant to 41 CFR 1-3.806-1
(a) (5 ) that award shall be made on the 
basis of the most favorable Initial pro­
posal, the Contracting Officer will deter­
mine which offers are within the com­
petitive range. A determination of the 
limits o f the competitive range requires 
a comparison of the evaluation of each 
proposal against the evaluations of other 
proposals and therefore cannot be pre­
determined on the basis of a given num­
ber of or percentage of proposals. The 
competitive range shall include all pro­
posals which have a reasonable chance 
of being selected for award.

(f )  Conduct of discussions. The Con­
tracting Officer, with the Technical 
Evaluation Panel, will conduct written 
or oral discussions of the work €6 be per­
formed, the cost/price of the work, and 
other relevant points, with all those 
offerors within the competitive range. 
Discussions are not required if the con­
ditions of 41 CFR 1-3.805-1 (a) (5) are 
applicable. The Contracting Officer shall 
point out to each offeror the ambiguities, 
uncertainties, and deficiencies, if any, in 
his proposal which can be corrected with­
out major changes to the proposal. He 
phn.n give each offeror a reasonable op­
portunity (with a common cutoff date for 
all) to support, clarify, correct, improve, 
or revise his proposal. Discussions with 
an offeror should disclose deficiencies in 
the proposal but should not identify ap­
proaches or ideas through which another 
offeror has achieved a higher evaluation. 
No information will be revealed by the 
Government which could give one offeror 
an unfair competitive advantage over 
another. Cost estimates made by the 
Government will not be disclosed.

(g) Extent of discussions. Careful 
judgment will be exercised in determin­
ing the extent of discussions. In some 
cases, good business practice may re­
quire more than one round of discussions 
with proposers within the competitive 
range depending upon the time con­
straints, the expense, administrative 
limitations, and the overall significance 
of the procurement.

(h) Selection of contractor. (1) After 
the close of discussions and receipt of any
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revisions to proposals, the TEP shall per­
form a final evaluation and prepare its 
selection recommendation(s). The TEP 
shall then forward the recommenda­
tion (s) through the appropriate officials 
having a need to know, as designated by 
the Funding Assistant Secretary, to the 
Contracting Officer who shall select for 
final contract negotiation the offer con­
taining the proposal which promises the 
greatest value to the Government in 
terms of cost or price, technical and other 
factors, including equal opportunity 
compliance.

(2) Cost and price shall be considered 
in the selection of a contractor. This is 
particularly true where more than one 
acceptable offer from technically quali­
fied sources remains for consideration 
after conduct of negotiations. I f  a lower 
priced, lower scored offer meets the Gdv- 
emment’s needs, acceptance of a higher 
priced, higher scored offer shall be sup­
ported by a specific determination by the 
Contracting Officer that the technical 
superiority of the higher priced offer 
warrants the additional cost involved in 
the award of a contract to that offeror. 
Offers exceeding the Government’s needs 
are not a basis for technical superiority.

(i) Final negotiation and award. 
Under a negotiated procurement, selec­
tion of the source or sources marks only 
the first phase of negotiating a definitive 
contract. Final contract negotiation en­
tails: (1) Reaching agreement with the 
selected source on the costing/pricing, 
technical, equal opportunity and other 
provisions that will condition his-per­
formance under the contract; (2) Setting 
forth these terms in a mutually accept­
able contractual document; and (3) 
Having sound rationale and basis for re­
sults negotiated.

(1) Pre-negotiation conference. Prior 
to negotiations with the selected offeror, 
the Contracting Officer shall conduct a 
meeting with those members of the Gov­
ernment’s team who will participate. The 
purpose of this meeting is to present the 
objectives to be sought and to establish 
negotiating positions.

(2) Negotiation and award. The Con­
tracting Officer will make arrangements 
for negotiations with the successful o f­
feror. Negotiations may be held at the 
contractor’s site, at a HUD facility, or 
by telephone, depending upon the com­
plexity and magnitude of the proposed 
contract, economic and time considera­
tions and past experience. The Contract- 
tracting Officer in coordination with 
assisted and supported by technical, au­
dit, and other personnel as needed, mak­
ing up the Government’s negotiation 
team. It  is the responsibilty of the Con­
tracting Officer in coordination with 
the Office of General Counsel to ensure 
the integrity of the negotiation process 
and to see to it that suitable mutual un­
derstandings between the parties have 
been reached. After negotiation is com­
pleted, the Contracting Officer will effect 
appropriate coordinations and execute 
the contract with a negotiation memo­
randum prepared In conformance with 
41 CFR 1-3.811 and Office requirements.

§ 24—3.805—3 Procurements expected 
to exceed $250,000.

On those procurements where the ex­
pected dollar amount will exceed $250,- 
000 the following will apply:

(a) Selection of the source or sources 
for final contract negotiations shall be 
made by the Contracting Officer, pur­
suant to his responsibilities under 
HUDPR- 24-1.453, based upon the find­
ings and recommendations of the Source 
Selection Official (SSO) who is the head 
of the funding office or his designee. To 
assist the SSO in evaluating proposals 
and making recommendations for selec­
tion, the SSO shall designate a Source 
Evaluation Board (SEB) composed of a 
chairman, voting members,jand advisors.

(b) After the deadline for receipt of 
offers, the Contracting Officer will for­
ward five (6 ) copies of the technical por­
tion of each proposal to. the SEB chair­
man or his designee, who shall be re­
sponsible for their custody throughout 
the evaluation process. The business por­
tions of each proposal will be retained by 
the Contracting Officer pending initial 
technical evaluation by the SEB. The 
Contracting Officer shall inform the SEB 
of proposals which contain major busi­
ness deficiencies, including out of line 
cost proposals, which discussion with the 
offeror could not reasonably be expected 
to cure. '

(C) The SEB will evaluate each pro­
posal in strict .conformance with the fac­
tors for award of the REP, and will as­
sign each proposal a score on the basis 
of the factors for award. The SEB shall 
identify each proposal as being either 
acceptable or unacceptable. A proposal 
should be considered unacceptable if its 
deficiencies cannot be corrected through 
written and oral discussions to the point 
of having a reasonable chance of being 
selected for award- Predetermined cut­
off scores designed for determining the 
threshold level of acceptability of pro­
posals shall not be employed.

(d) After the initial technical evalua­
tion, the Contracting Officer and the SEB 
will evaluate the business portion of each 
proposal.

(e) Unless the SEB is prepared to rec­
ommend pursuant to 41 CFR i-3.805-1
(a) (5) that award be made on basis of 
the most favorable initial proposal, the 
SEB shall establish a competitive range 
based upon the evaluation of all the 
factors for award including cost or price.

( f )  The SEB shall conduct written or 
oral discussions with all proposers within 
the competitive range as outlined in 
HUDPR 24-3.805-2 ( f ) .

(g) After the close of discussions, re­
ceipt of any revisions to proposals and 
any final adjustments to proposal scores, 
the SEB shall prepare a written report 
of its findings and recommendations and 
submit it to the SSO for action. The 
report shall summarize an significant 
SEB actions in the solicitation and 
evaluation phases and include:

(1) Statement of findings. Each ac­
ceptable proposal shall be discussed in 
descending order o f scores/rankings. 
The statement shall identify the 
strengths and weaknesses of each pro-
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posal and any appropriate information 
for the consideration of the SSO.
. (2) Recommendations. The SEB shall 

provide recommendations to the SSO as 
to selection in terms of: (i) A  single 
source; (ii) A number of equal sources; 
(iii) A  number of sources in descending 
order; or (iv) Options to be considered 
in arriving at the final decision. In mak­
ing its fecomihendation the SEB shall 
consider the requirements set forth in 
HUDPR 24-3.805-2 (h) f

(h) Based upon the SEB report and his 
review of the matter, the SSO will rec­
ommend a Source or sources and docu­
ment the basis for his recommendation. 
The SSO will communicate his findings 
and recommendation in a memorandum 
to the Contracting Officer. The memo­
randum will request the Contracting 
Officer to negotiate with the recom­
mended source (s ), and may include spe­
cific instructions and ah alternate source 
or sources in the event the conduct of 
final negotiations so warrant.

(i) After receipt of the SSO’s recom­
mendation, the Contracting Officer shall 
select a source, based upon the findings 
and recommendations of the SSO for 
final negotiations in accordance with 
HUDPR 24-3.805(2) <h). Pinal negotia­
tions and award Will be effected in ac­
cordance with HUDPR 24-3.805-2 (i) .

Subpart 24 -3 .51— Protests Against 
Award

§ 24—3.5101 Negotiated procurement 
protests..

Protests against awards of negotiated 
procurement shall be processed in ac­
cordance with HUDPR 24-2.407-8. .

PART 24 -4— SPECIAL TYPES AND 
METHODS OF PROCUREMENT

Subpart 24—4.1— Automatic Data Processing 
Equipment and Services

Sec.
24-4.101 Clearance procedures.

Subpart 24- 4.10— Architect-Engineer Services

24-4.1000
24-4.1004-1

24-4.1004-2
24-4.1004-8
24-4.1004-4

Scope of subpart.
Establishment of architect-en­

gineer evaluation boards. 
Conflict of interest.
Privity of information. 
Maintenance and furnishing of

source lists.
24-4.1004-5 Selection policy. 
24-4.1005-6 Selection procedures.

Authority: Sec. 7 (d ), Dept, of HUD Act, 
(42 U.S.C. 3535(d) ).

Subpart 2 4 -4 .1 — -Automatic Data 
Processing Equipment and Services

§ 24—4.101 Clearance procedures.
No IFB, RFP, RFQ or amendment to 

an existing contract, when related In 
whole or in part to the procurement of 
ADP equipment or services, shall be Is­
sued until GSA approval is obtained pur­
suant to the FPMR.

Subpart 24 -4 .10— Architect-Engineer 
Services

§ 24—4.1000 Scope o f subpart.
This subpart sets forth the policy and 

procedures to be followed for the estab­
lishment «of architect-engineer evalua­

tion boards and sets forth policy and pro­
cedures for the deliberations of the 
Board.
§24—4.1004—1 Establishment of Archi­

tect-Engineer evaluation boards.
Each architect-engineer evaluation, 

board, whether permanent or ad hoc, 
shall consist of at least five (5) voting 
members who are Federal employees 
from' the appropriate program area or 
from Federal offices outside the program 
area as appropriate. One member of 
each board shall be appointed Chairman. 
Five (5) alternate members who are 
Federal employees shall also be appoint­
ed, but at any given time the majority 
of voting members shall be from the pro­
gram area concerned. The members of a 
permanent board shall be appointed for 
a period of two (2) years. Appointment 
shall be made tfy the following author­
ities with copies of appointment memo­
randa furnished to the appropriate pro­
curing activity:

(a) Primary Organizational Heads for 
Boards appointed at the Headquarters 
level;

(b) Head of the Procuring Activity for 
Boards appointed at the Field Office level.

§ 24—4.1004—2 Conflict o f interest.
Each board member, whether voting 

or nonvoting, shall familiarize himself 
with those provisions of Title 24, Housing 
and Housing Credit, Subtitle A, Part O, 
of the Code of Federal Regulations re­
garding conflicts of interest. I f  at any 
time during the selection process a Board 
member encounters a situation with one 
or more of the firms being considered 
that might be or might appear to be a 
conflict of interest, he will disqualify 
himself and call it to the attention of 
the Chairman for resolution and proper 
action. The Chairman will refer the mat­
ter to the Office of General Counsel.

§ 24—4.1004—3 Privily of information.
The Évaluation Board is to be insu­

lated from outside pressures to the ex­
tent practical. No person having knowl­
edge of the activities of the Board shall 
divulge information concerning the de­
liberations of the Board to any other 
persons not having a need to know such 
information.
§ 24—4.1004—4 Maintenance and fur­

nishing o f source lists;
The appropriate office utilizing archi­

tect-engineer services shall maintain a 
source list consisting of the current “U.S. 
Government Architect-Engineer Ques­
tionnaire,” Stahdard Form 254 (SF-254), 
submitted by firms as defined in 41 CFR 
1-4.1002 interested in performing work in 
the program area. For each procurement 
or group of related procurements the 
Board shall prepare from its source list 
a preselection list of ten ( 10) firms con­
sidered likely to be capable of meeting the 
requirements of the procurement. Every 
SF-254 shall be read and evaluated by at 
least two (2) Board members to deter­
mine which of the firms on the source list 
should be included on the preselection 
list. When a list of ten (10) firms is not

available, fewer firms may be considered. 
SF-254’s may be obtained from the Gen­
eral Services Administration.

§ 24—4.1004—5 Selection policy.
The selection of architect-engineering 

firms for professional service contracts 
shall be accomplished in accordance with 
the procedures set forth in this section. 
Such selection* shall be based upon com­
petitive evaluation procedures to deter­
mine which flrm(s) is/are the most qual­
ified. Qualification considerations include 
but are not limited to:

(a) Demonstrated specialized experi­
ence of the firm and key personnel in the 
area of expertise needed for the pro­
curement.

(b) Capability and capacity of the firm 
to accomplish the work in the required 
period of time.

(c) Past experience of the firm with re­
spect to performance of Federal con­
tracts.

(d) Geographical location of the firm 
having working offices, capacity, and per­
sonnel to respond to the requirements of 
the procurement if geographical location 
is an important factor to the procure­
ment.

§ 24—4.1005—6 Selection procedures.
*The following procedures shall be used 

in the selection of architect-engineering 
firms for all engineering contracts:

(a) For each requirement or group of 
requirements intended to result in a 
single contract, the Board shall review 
the qualifications and performance data 
for each of the firms oirthe preselection 
list, in accordance with the selection pol­
icy, including input from the program 
staff and shall select a minimum of three 
firms determined to have the highest 
qualifications. The procuring activity 
shall then mail letters of inquiry to those 
highest qualified firms regarding capa­
bility to perform the work, anticipated 
concepts, and the relative utility of alter­
nate methods of approach.

(b ) The replies to these letters shall be 
evaluated by the Board with each re­
sponse being evaluated by at least three 
Board members. The SF-254's from the 
responding firms may also be reevaluated 
as necessary by three or more Board 
members. The firms queried will be re­
ranked as necessary In accordance with 
the Board’s evaluation.

(c) After the reranking, a Request 
for Contract Services shall be forwarded 
to the procuring activity. The authori­
ties identified in HUDPR 24-4.1004-1 or 
his designee shall be the Source Selec­
tion Official. The SSO shall indicate the 
order of qualification, including capa­
bility, of the selected firms.

(d) The procuring activity shall send 
a Request for Proposal to the firm ranked 
highest on the list and if the proposal 
is acceptable shall initiate negotiations 
with that firm. I f  such negotiations are 
unsuccessful, contract negotiations shall 
then be commenced with the second 
most qualified firm. Failing accord with 
the second firm, contract negotiations 
shall be commenced with the third firm.
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(e) All selection and negotiation pro­
ceedings shall be documented. All screen­
ing and evaluation sheets and meeting 
records are a part of the official record 
of the Board.

PART 24-7— CONTRACT CLAUSES
Sec.
24-7.000 Scope of part.

Subpart 24-7.5— Special Clauses 
24-7.5007 Letter of credit.
24-7.5008 Negotiated overhead rates. 
24--7.5009 Indirect costs (actual).
24-7.5010 Indirect costs (ceiling).
24-7.5011 Consideration and payment (cost- 

sharing) .
24-7.5012 Reproduction of reports.
24-7.5013; Warranty.
24-7.5014 Coordination of Federal reporting 

requirements.
24-7.5015 U-S.-flag vessel provision.
24-7.5016 Lead based paint proscription.

Authority : Sec. 7 (d ), Housing and Urban  
Development Act, (42 U.S.C. 3535(d)).

§ 24—7.000 Scope of part.
This part sets forth special contract 

clauses which are in addition to clauses 
set forth in 41 CFR Part 1-7 for use in 
connection with the procurement of per­
sonal property and nonpersonal services 
(including construction) .

Subpart 24—7.5— Special Clauses *
§ 24-7.5007 Letter of credit.

When advance payments are author­
ized and a letter of credit is to be used, 
insert the following clause:

Letter of Credit

a. The advance funds will be provided in 
accordance with the letter of credit proce­
dure set forth in HUD Handbook 1900.4B or 
Handbook 1900.23 as appropriate. The Con­
tractor shall use these procedures to obtain 
advance funds for allowable costs under this 
contract.

b. In  accordance with those procedures, a 
Letter of Credit will be issued in an amount 
determined by the Contracting Officer based 
on the needs of the Contractor. Subsequent 
amendments to the Letter of Credit will be 
on the basis of an amendment to the con­
tract. In  no Instance will advance funds 
provided by the letter of credit procedure 
exceed the amount of the contract as from 
time to time amended, less the amount of 
withholding provided therein.

c. The funds provided by the letter of 
credit procedure shall be solely for the pur­
poses of making payments for items of al­
lowable cost as defined in this contract, or 
to reimburse the Contractor for such items 
of allowable cost and for ‘making payments 
for such other costs as the Contracting Offi­
cer otherwise has authority to approve, and 
does approve in writing.

d. The Contractor may draw on the Letter 
of Credit using payment vouchers as follows:

1. Payment vouchers may be executed only 
for the purpose of obtaining funds in the 
minimum amount necessary for the follow­
ing purposes:

(a ) Making payments for items of allow­
able costs as defined in this contract; (b ) 
reimbursing the Contractor for such items 
of allowable costs; and (c) for making pay­
ments for such other costs as the Con­
tracting Officer otherwise has authority to 
approve, and does approve in writing; and 
the funds so obtained may be used only for 
such purposes.

2. Payment vouchers drawn shall be timed 
to be in accordance with the actual cash re­

quirements of "the Contractor in carrying out 
the purpose of the contract.

e. The Contractor may at any time repay 
all or any part of the funds or credit ob­
tained under the Letter of Credit. When so 
requested in writing by the Contracting 
Officer, the Contractor shall repay to the 
Government such part of the balance of 
advance payments as shall, in the opinion 
of thé Contracting Officer, be in excess of 
the Contractor’s current needs,

f . I f  upon completion or termination of 
this contract all amounts obtained by the 
Letter of Credit have not been fully liqui­
dated by authorized charges under the con­
tract, the balance thereof shall be deducted 
from any sums otherwise due or which may 
be due to the Contractor from the Govern­
ment, and any excess funds shall be repaid 
by the Contractor to the Government upon 
demand.

g. Notwithstanding any other provisions of 
this contract, the Contractor shall not trans­
fer, pledge, or otherwise assign this contract 
or any interest therein, or any claim arising 
thereunder, to any party or parties, bank* 
trust company, or other financing institu­
tion.

h. Any and all advance payments made 
under this contract shall be secured by a 
lien in favor of thé Government, paramount 
to all other liens, upon the supplies or other 
things covered by this contract and on all 
material and other property acquired for 
or allocated to the performance of this con­
tract, except to the extent that the Govern­
ment by virtue of any other provision of this 
contract, or otherwise, shall have valid title 
to such supplies, materials, or other prop­
erty as against other creditors of the Con­
tractor. The Contractor shall identify by 
marking or segrégation all property which 
is subject to a lien in favor of the Govern­
ment by virtue of any provision of this con­
tract in such a way as to Indicate that It is 
subject to such lien and that it has been 
acquired for or allocated to the performance 
of this contract. I f  for any reason such sup­
plies, materials, or other property are not 
identified by marking or segregation, the 
Government shall be deemed to have a lien 
to the extent of the Government’s interest 
under this contract on any mass of prop­
erty with which such supplies, materials, or 
other property are commingled. The Con­
tractor shall maintain adequate accounting 
control over such property on his books and 
records. I f  at any time during the progress 
of the work on the contract it becomes neces­
sary to deliver any. item or items and ma­
terials upon which the Government has a 
lien as aforesaid to a third person, the Con­
tractor shall notify such third person o f the 
lien herein provided and shall obtain from  
such third person a receipt, in duplicate, 
acknowledging, inter alia, the existence of 
such lien. A  copy of each receipt shall be 
delivered by the Contractor to the Contract­
ing Officer. I f  this contract is terminated in 
whole or in 'part and the Contractor is au­
thorized to sell or retain termination in­
ventory acquired for or allocated to this 
contract, such sale or retention shall be 
made only if approved by the Contracting 
Officer, which approval shall constitute a 
release of the Government’s lien hereunder 
to the extent that such termination inven­
tory is sold or retained, and to the extent that 
the proceeds of the sale, or the .credit al­
lowed for such retention on the Contractor’s 
termination claim, is applied in reduction 
of advance payments then outstanding here­
under.

§ 24—7.5008 Negotiated overhead rates.
When It has been determined pursuant 

to HUDFR 24-3.702(a) that negotiated

overhead rates should be used, insert the 
following clause:

. Negotiated Overhead Rates

(a ) Notwithstanding the provisions of the 
clause of this contract entitled "Allowable 
Gost, Fixed Fee, and Payment,” the allowable 
indirect costs under this contract shall be 
obtained by applying negotiated overhead 
rates to bases agreed upon by the parties, as *, 
specified below.

(b ) The Contractor, as soon as possible 
but not later than ninety (90) days after 
the expiration of his fiscal year, or such other 
period as may be specified in the contract, 
shall, submit to  ̂the Contracting Officer, with 
a copy to the cognizant audit activity, a pro­
posed final overhead rate or rates for that 
period based on the Contractor's actual cost 
experience during that period, together with 
supporting cost data. Negotiation of over­
head rates by the Contractor and the Con­
tracting Officer shall . be undertaken as 
promptly as practicable after receipt of the 
Contractor’s proposal.

(c) AllowabUity of costs and acceptability 
of cost allocation methods shall be deter­
mined in accordance with applicable Part 1- 
15 of Federal Procurement Regulations (41 
CFR Part 1-15) as in effect on the date of 
this contract.

(d ) The results of each negotiation shall 
be set forth in a modification to this con­
tract, which shall specify (1) the agreed final 
-rates, (2) the bases to which the rates apply, 
and (3) the periods for which rates apply.

(e ) Pending establishment of final over­
head rates for any period, the Contractor 
shall be reimbursed either at negotiated pro­
visional rates as provided in the contract, or 
at biUing rates acceptable to the Contracting 
Officer, subject to appropriate adjustment 
when the final rates for that period are 
established. To prevent substantial over or 
under payment, and to apply either retro­
actively or prospectively: (1) Provisional 
rates may, at the request of either party, be 
revised by mutual agreement, and (2) bill­
ing rates may be. adjusted at any time by the 
Contracting Officer. Any such revision of ne­
gotiated provisional rates provided in the 
contract shall b e  set forth in a modification 
to this contract.

( f )  Any failure by the parties to agree on 
any final rates under this clause shall be 
considered a dispute concerning a question 
of fact for decision by the Contracting Officer 
within the meaning of the "Disputes” clause 
of this contract.

§ 24-7.5009 Indirect cq/sts (actual).
When It has been determined pursu­

ant to HUDPR 24-3.702(0 that It Is not 
appropriate to Include the Negotiated 
Overhead Rates Clause, insert the fo l­
lowing:

I ndirect Costs (Actual)

In accordance with the "Allowable Cost, 
Fixed Fee, and Payment” .clause of the con­
tract, the Contractor shall be paid his actual 
overhead cost. Allowable overhead cost will 
be determined by the Contracting Officer in 
accordance with the principles set forth in 
•41 CFR Part 1-15. Any failure of the parties 
hereto to agree as to what constitutes actual 
overhead costs shall be considered a dispute 
covering a question of fact within the mean­
ing of the clause of this contract entitled 
“Disputes.”

§ 24—7.5010 Indirect costs (ceiling).
When it has been determined In ac­

cordance with 41 CFR 1-3-707 that It Is 
appropriate to place an overhead ceiling 
in the contracts, insert the following 
clause:
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I ndirect Costs (W ith  Ceiling )

(a ) Pursuant to the provisions of the 
clause of this contract' entitled, “Indirect 
Costs (Actual)”, the following rates are es­
tablished :
Period Cost Center Type Rate Base

(b ) In addition to the principles for de­
termination of costs set forth in the clause 
of this contract entitled “Indirect Costs 
(Actual)”, the following special provision 
shall be applicable to this contract.

Final overhead rates shall not exceed
____% of the allowable direct labor dollars;
provided, however, that in the event over­
head rates developed by the cognizant audit 
activity on the basis of actual allowable costs 
are less than the ceiling overhead rate 
agreed to herein then the rates based upon 
those established by 6uch cognizant auditor 
shall apply. The Government will not be 
obligated to pay any additional amounts on 
account of overhead above the ceiling over­
head rate set forth above. *

§ 24—7.5011 Consideration and pay­
ment (cost-sharing). *

The following clause shall be inserted 
in each cost-sharing contract:

Consideration and Payments

(COST-SHARING)

(a ) The estimated cost for the perform­
ance of this contract is $____ _ The Con-
'  tractor agrees to bear without reimburse­
ment by the Government____ % of the cost
for performance hereunder. Such cost shar­
ing shall be effected as set forth in Para­
graph (b ) below.

(b ) Public vouchers or invoices shall be
submitted to the Contracting Officer in an 
original and five (5) copies and shall show 
the total cost incurred for the period for 
which the voucher or invoice is submitted, 
the cumulative total of costs incurred 
through the billing period, and the percent­
age of costs to be reimbursed by the Govern­
ment. However, the Government is not obli­
gated to reimburse the Contractor in excess 
of _______ % of such amount. The Govern­
ment shall not be obligated to reimburse the 
Contractor foir the Government’s share of the 
costs in excess of $________ nor is the Con­
tractor obligated by this contract to expend 
his own funds in excess of $--------------

§ 24—7.5012 Reproduction of reports.
Insert the following clause when the 

product of the contract is a report, data 
or other written material.

Reproduction of Reports

Reproduction of reports, data or other 
written material, if required herein, is au­
thorized provided that the material pro­
duced does not exceed 5,000 production units 
of ajiy page and that items consisting of 
multiple pages do not exceed 25,000 produc­
tion units in the aggregate. The aggregate 
number of production units is to be deter­
mined by multiplying pages times copies. A  
production unit is one sheet, size 8 by 10% 
inches or less, printed on one side only and 
in one color. All copy preparation to produce 
camera ready copy for reproduction must 
be set by methods other than hot metal 
typesetting. The reports should be produced 
by methods employing stencils, masters and 
plates which are to be used on single unit 
duplicating equipment no larger than 11 by 
17 Inches with a maximum image of 10% by 
14% inches and are prepared by methods or 
devices that do not utilize reusable contact 
negatives and/or positives prepared with a 
camera requiring a  darkroom. All reproduo- 
ibles (camera ready copies of reproduction 
by photo offset methods) shall become the

property of the Government and shall be de­
livered to the. Government with the report, 
data or other written material. „

§ 24—7.5013 Warranty.
When it has been determined that it is 

appropriate to place a warranty on equip­
ment or services furnished under a con­
tract, insert the following clause set forth 
below. Each construction contract shall 
incorporate an appropriate clause.

Warranty

The Contractor agrees that the supplies or 
services furnished by the Contractor under 
this contract shall be covered by warranties 
which are either standard or customary in 
the trade or are substantially similar to, and 
not in excess of, a standard or customary 
trade warranty. The Contractor shall furnish 
any warranty description at time of delivery. 
Supply packages shaU be simply marked to 
show existence of the warranty, its expira­
tion date and the company official to be 
notified.

§ 24—7.5014 Coordination of Federal 
reporting requirements.

The following clause shall be used 
when appropriate:

Coordination of Federal R eporting 
Requirements

In the event that it is a contractual re­
quirement to collect information from ten or 
more public respondents the provisions of 
(44 U.S.C. Ch. 35, Coordination of Federal 
Reporting Requirements) shall apply to this 
contract. The Contractor shall . obtain 
through the Government Technical Repre­
sentative (GTR) the required Office of Man­
agement and Budget clearance before making 
public contact for the collection of data from 
public respondents or expending any funds 
for such collection. The authority to proceed 
with the collection of data and expenditure 
of funds therefore shall be in writing signed 
by the Contracting Officer.

§ 24—7.5015 Ocean freight shipments—  
use of American-flag vessels— re­
ports.

The following clause shall be used 
when appropriate with the required re­
port filed as set forth in paragraph (b r  
of this section.

(a) It  is the policy of HUD to encour­
age and foster the American Merchant 
Marine. Pursuant to the provisions of 
section 901(b) of the Merchant Marine 
Act of 1936 (46 U.S.C. 1241) invitations 
for bids and requests for proposals shall 
in appropriate cases contain the follow­
ing clause:

U.S.-Flag Vessel Provision

The Contractor agrees to ship on privately 
owned U.S.-flag commercial vessels at least 
60 percent of the gross tonnage of any equip­
ment, materials, or commodities (computed 
separately for dry bulk carriers, dry cargo 
liners, and tankers) which may be trans­
ported on ocean vessels. Pursuant to section 
901(b) of the Merchant Marine Act, 1936, 
as amended (46 U.S.C. sec. 1241(b)), the 
Secretary or his duly authorized represent­
ative may permit shipment in a manner 
other than that required by this provi­
sion upon the basis of evidence furnished 
by the contractor that U.S.-flag commer­
cial vessels are not available at fair and rea­
sonable rates for U.S.-flag commercial vessels. 
The Contractor wlU be required to certify 
compliance with this requirement prior to 
final payment. For purposes of this section,

the term “privately owned U.S.-flag com­
mercial vessels” shall not be deemed to in­
clude any vessels which, subsequent to Sep­
tember 21, 1961, shall have been either: (a) 
built outside the United States, (b ) rebuilt 
outside the United States, or (c) docu­
mented under any foreign registry, until 
such vessel shall have been documented un­
der the laws of the United States for a period 
of 3 years.

(b) Each affected office shall submit 
to the Chief, Office of Market Develop­
ment, Cargo Preference Control Center, 
Maritime Administration, U.S. Depart­
ment of Commerce, Washington, D.C. 
20235, a report as follows: Within 20 
working days of the date of loading for 
each shipment originating in the United 
States, or within 30 working days for 
each shipment originating outside the 
United States, a report consisting, where 
obtainable, of a properly notated and 
legible copy in English of the ocean bill 
of lading. I f  a copy of the bill of lading 
is unobtainable or not in English, the 
report shall be made in the following for­
mat.
U.S. Department of Housing and Urban De­

velopment:
Office__________ ___________ ___.'____________
D ate_______ ________________ _____________ _

Cargo preference shipment report:
Vessel name______________________________m
Vessel flag___- _____ _________ ________
Date of loading__________________________ _
Port of loading_______________________ ____
Port of final-discharge_______ - ____- _____ _
Commodity description__ ________________
Gross weight in pounds_________ ________ _
Total ocean freight revenue in U.S. dollars.

§ 24—7.5016 Lead based paint pro­
scription.

In accordance with the requirements 
of the Lead Based Paint Poisoning Pre­
vention Act of July 1, 1973, and 24 CFR, 
Part 35, every construction or rehabilita­
tion contract and subcontract which in­
cludes painting shall contain the follow­
ing provisions for the restricted use of 
lead based paints:
The Contractor agrees that exterior and/or 
interior paints, enamels, and/or primers used 
on any surface in residential structures con­
structed or rehabilitated under this contract 
shaU not contain more than % of one (X) 
percent lead by weight (calculated as lead 
metal) in the total nonvolatile content of 
liquid paints.

PART 2 4 -1 1 — FEDERAL, STATE, AND 
LOCAL TAXES

Subpart 24-11.1— State and Local Taxes
Sec.
24-11.105 Resolution of. tax problems.

Subpart 24—11.4— Contract Clauses 
24-11.401-4 Matters requiring special con­

sideration.
A u t h o r i t y : Sec. 7(d),- Housing and Urban 

Development Act, (42 U.S.C. 3636(d)).

Subpart 24—11.1 State and Local Taxes
§ 24—11.105 Resolution of tax prob­

lems.
In order to have uniformity in HUD’s 

treatment of the tax aspects of a con­
tract and to insure effective cooperation 
with other Government agencies on tax 
matters of mutual interest, the Office of 
General Counsel has the responsibility
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within HUD for handling all tax prob­
lem^. Therefore, the procuring activity 
will not engage in negotiation with any 
taxing authority for the purpose of de­
termining the validity or applicability of, 
or obtaining exemptions from or refund 
of, any tax. When a problem exists, the 
Contracting Officer shall request in writ­
ing the Office of General Counsel’s assist­
ance. The request shall detail the prob­
lem and be accompanied by appropriate 
backup data. The Office of General 
Counsel shall report to the Contracting 
Officer as to the necessary disposition of 
the tax problem. The Contracting Officer 
will notify the contractor of the outcome 
of the tax problem. The Office of Gen­
eral Counsel shall have the responsibility 
for communications with the Depart­
ment of Justice for representation or in­
tervention in proceedings concerning 
taxes.

Subpart 24—11.4 Contract Cla uses
§ 24—11.401—4 Matters requiring spe­

cial consideration.
When Government-furnished property 

is involved in a proposed contract, it is 
the Department’s policy to follow the 
requirements set forth in 41 CFR 1- 
11.401-4 (a ) , (b ), (e) and ( f ) and insert 
the clause set forth in 41 CFR 1-11.401-4
(c) in all proposed contracts.

§ 24—13.000 Scope o f part.
This part sets forth policies and pro­

cedures with respect to providing Gov­
ernment property for use by HUD con­
tractors in connection with the procure­
ment of personal property and nonper­
sonal services (including construction), 
and prescribes applicable contract 
clauses.

Subpart 24-13.1—General 

§24—13.100 Scope of subpart.

This subpart sets forth material con­
cerning the definitions of HUD proper­
ty, its use under prime and subcontracts, 
and its relationship to Federal Property 
Management Regulations (FPM R).

§24—13.101 Relationship o f Federal 
Property Management Regulations 
(FPM R ) to HUDPR.

This Part 24-13 of the HUDPR estab­
lishes policy for the control, use and 
maintenance of Government property 
under prime and subcontracts and is 
intended to implement and supplement 
the FPMR 41-CFR Part 101, to the ex­
tent that is necessary to carry out the 
requirements of public policy relating 
to Government property. This part does 
not apply to the repair, rehabilitation, 
management or sale of Secretary- 
acquired property.

(g) Nonsevcrable. “Nonseverable” 
means that such property cannot be re­
moved after erection or installation with­
out substantial loss of value or damage 
thereto, or to the premises where in­
stalled.

(ht) Dollar value. “Dollar value” is the 
amount determined by the Government 
and recorded by the Department in its in­
ventory records as the acquisition cost of 
an item of Government-owned property.

(i) Material. “Material” means prop­
erty which may be consumed or expended 
in the performance of a contract or 
which may be incorporated into or at­
tached to an end item to be delivered 
under a contract. It  includes, but is not 
limited to raw and processed material, 
parts, components, assemblies, small 
tools and supplies which may be con­
sumed in normal use during performance 
of a contract.

(j) Nonprofit organization. “Nonprofit 
organization” means any firm organized 
not-for-profit which represents that no 
part of the net earnings of which inures 
to the benefit of any private shareholder 
or individual.

(k) Equipment. The term “equipment” 
means any item of mechanical, elec­
tronic, medical, technical, or scientific 
property as well as office furniture and 
machines having a useful life expectancy 
of 1 year or more.

l l )  Facilities contract. “Facilities 
contract” means a contract for the use 
of Government real and/or personal 
property which is provided to a con­
tractor or subcontractor for use in con­
nection with a separate contract or con­
tracts for supplies, research, training, 
or other articles or services.

§ 24—13.103 Responsibility and liability 
for Government property.

§ 24—13.103—1 Prime contractors.
It is the policy of the Government, 

with the exception of advertised fixed 
price contracts, not to hold a contractor 
responsible for loss of property except 
for loss, destruction, or damage result­
ing from willful misconduct or lack of 
good faith of any of the contractor’s 
personnel to maintain and administer 
the program for, maintenance, repair, 
protection and preservation of the prop­
erty.
§ 24—13.103—2 Subcontractors.

I f  Government property is provided 
to a subcontractor directly by the Gov­
ernment or by the prime contractor, the 
policy set forth in HUDPR 24-13.103-1 
shall apply. Prior to the Contracting 
Officer approving the inclusion of the 
provisions allowing the prime contrac­
tor to provide Government property to 
a subcontractor, he shall balance the 
need for the protection and care of 
Government property against the cost 
thereof. A  prime contractor who pro­
vides Government property to a sub­
contractor shall not be relieved of any 
responsibility to the Government that 
he may have under the terms of his con­
tract.

PART 24—13-i-GOVERNMENT PROPERTY §24-13.102 Definitions.
Sec.
24-13.000

24-13.100
24-13.101

Scope of part.

Subpart 24-13.1— General
Scope of subpart.
Relationship of Federal Prop­

erty Management Regula­
tions (FPMR) to HUDPR. 

24-13.102 Definitions.
24-13.103 Responsibility and liability for 

Government property. 
24-13.103-1 Prime contractors.
24-18.103-2 Subcontractors.
24-13.104 Profits and fees.
24-13.105 Use for or by contractors of

property owned and operated 
by the Government.

Subpart 24—13.2— Material 
24-13.200 Scope of subpart.
24-13.201 Policy.
24-13.202 Procedure.
24-13.203 Disposal.

Subpart 24-13.3— Providing Government 
Property to Contractors

24-13.300 Scope of subpart.
24-13.301 Providing property. ,
24-13.301-1 ..Special and general purpose 

property.
24-13.301-2 Providing property when dispos­

al is limited.
24-13.301-3 Changing Government proper­

ty to be provided.
Subpart 24-13.4— Use and Charges

24-13.400 Scope of subpart.
24-13.401 General.
24-13.402 Use without charge.
24-13.403 Charges.

Subpart 24-13.5— Competition 

24-13.500 Scope of subpart.
24-13.501 General.
24-13.502 Solicitation documents.
24-13.603 Evaluation of bids and propos­

als.
Authority : Sec. 7 (d ), Housing and Urban 
Development Act, (42 U.S.C. 3535(d)).

For the purpose of this part, the fo l­
lowing terms have the meanings set 
forth in this section.

(a) Property. Property includes all 
property except Secretary-acquired prop­
erty, both real and personal, severable- 
and nonseverable, and expendable 
material and nonexpendable equipment. 
Secretary-acquired property means all 
real and personal property under legal 
custody of the Secretary whether or not 
title to the property vests in the Secre­
tary.

(b) Government property. Govern­
ment property includes all property as 
to which title is vested in the Govern­
ment.

(c) Government-furnished property. 
Government-furnished property is Gov­
ernment owned or leased property in the 
possession of the contractor.

<d) Contractor-acquired property. 
Contractor-acquired property is prop­
erty procured or otherwise obtained by 
the contractor through sources other 
than the Government for performance 
of a HUD contract.

(e) Contractor inventory. Contractor 
inventory is (1) Any property acquired 
by and in the possession of a contrac­
tor or subcontractor (including Govern­
ment-furnished property) under a con­
tract pursuant to the terms of which 
title is vested in the Government; and 
(2) Any property which the Government 
by contract clause is obligated or has 
the option to take over under any type 
of contract.

(f )  Provide. “Provide” means to fur­
nish Government-owned property or to 
allow a contractor to acquire property 
at Government expense.

FEDERAL REGISTER, VOL. 4 1 , NO. 2 47 — WEDNESDAY, DECEMBER 22 , 1976



RULES AND REGULATIONS 55815

§ 24—13.104 Profits and fees.
No fee is to be provided or allowed a 

contractor under a facilities contract. 
Where Government property is provided 
under a facilities contract, profit or fee 
terms shall be considered in the negotia­
tion of the related procurement contract 
or contracts for products or services con­
sistent with the profit guidelines set forth 
in 41 CFR 1-3.806.
§ 24—13.105 Use for or by contractors of 

property owned and operated by the 
^Government.

The on-site use for or by contractors of 
existing Government-owned property 
(such as test and other facilities) located 
at installations owned and operated by 
the Government may be authorized in 
connection with the performance of Gov­
ernment contracts only when:

(a) There is no commercial capability 
adequate for the needs; or

(b) Substantial cost savings will re­
sult from use of the Government-owned 
property.
Whenever any such use is authorized, 
adequate consideration comparable to 
commercial charges, if any, shall be ob­
tained under any affected contract.

Subpart 24-13.2— Material 
§ 24—13.200 Scope of subpart.

This subpart sets forth policy and 
procedure for furnishing material (see 
HU DPR 24-13.102(1) - to contractors for 
performance of HUD formally advertised 
and negotiated contracts.

§24-13.201 Policy.
Contractors normally are expected to 

furnish all material for performance of 
HUD contracts. However, it may be in 
the Government’s interest to furnish 
such material when justified by reason 
of economy, to expedite contract per­
formance, to achieve standardization, or 
under other appropriate conditions.
§ 24—13.202 Procedure.

Solicitation documents shall describe 
material to be furnished by the Govern­
ment in detail sufficient for evaluation 
by prospective contractors. Further, 
whenever material is to be furnished by 
the Government, the contract shall 
•specify whether the contracting activity 
or the contractor is to prepare requisi­
tioning documents. I f  the contractor is 
to be responsible for preparing requisi­
tioning documents, the contractor shall 
prepare such documents in accordance 
with the Federal Standard Requisition­
ing and Issue Procedure (FEDSTRIP) 
system, prescribed by 41 CFR Subpart 
101-26.2. (See 41 CFR Subpart 1-5.9, Use 
of GSA Supply Services "by Contractors 
Performing Cost-Reimbursement Type 
Contracts.) The appropriate clause for 
Cost-Reimbursement and Fixed Price 
contracts shall be incorporated.
§ 24—13.203 Disposal.

Residual Government material (in­
cluding scrap and salvage) shall be dis­
posed of in accordance with instructions 
of the Contracting Officer.

Subpart 24—13.3— Providing Government 
Property to Contractors

§ 24—13.300 Scope o f subpart.
This subpart sets forth policy to guide 

the decision-making process when 
property (other than material) is to be 
provided a contractor for performance 
of a HUD contract and to insure that 
such decisions are properly documented.
§ 24—13.301— Providing property.
§ 24—13.301—1 Special and general pur­

pose property.
Generally, only special purpose prop­

erty (i.e., equipment and facilities items 
whose usefulness, without need for sub­
stantial modification, is limited to a par­
ticular operation or project) may be 
provided to a contractor. Standard or 
general purpose items of administrative 
equipment (e.g., office furniture and 
equipment, cafeteria equipment, lockers, 
shelving, etc.), and technical equipment 
(e.g., laboratory furniture and fixtures, 
microscopes, oscilloscopes, guages, etc.), 
shall be provided only when justified un­
der the most exceptional circumstances.. 
Items of property having a unit cost of 
less than $1,000 shall not be provided 
contractors except as authorized under 
contracts with :

(a) Nonprofit institutions of higher 
education or other nonprofit organiza­
tions whose primary purpose is the con­
duct of scientific research;

(b) State and local Government agen­
cies; or

(c) Contractors operating a Govern­
ment-owned plant or performing on-site 
at Government installations.

§ 24—13.301—2 Providing property when 
disposal is limited.

Whenever nonseverable property is to 
be provided, the following will be appli­
cable:

(a) Nonseverable property. Nonsever­
able property, other than foundations 
and similar improvements necessary for 
the installation of equipment, shall not 
be installed or constructed on land not 
owned by the Government in such fash­
ion as to be nonseverable, unless approved 
by the Head of the Procuring Activity. 
The determination to locate such non­
severable property on land not owned by 
the Government shall be made only when 
all of the conditions in paragraph (a) ( 1 ) 
through (4) of this section have been 
met:

(1) Consideration has been given to 
any nonrecoverable costs involved, in­
cluding transportation and installation.

(2) Consideration has been given to
(i) locating the Government property 
where it can be segregated from exist­
ing contractor-owned and Government- 
owned property and where it is readily 
accessible from public thoroughfares and
(ii) obtaining a written agreement by 
the contractor on whose land the prop­
erty is to be placed that either the Gov­
ernment or another Government con­
tractor will have a right to use and op­
erate the property upon termination or 
completion of the work for which it was 
provided. (In cases where such an agree­

ment is not obtained, the negotiation e f­
fort shall be documented accordingly.)

(3) The contractor agrees that the 
Government (i) will have the right to 
abandon in place all nonseverable Gov­
ernment property provided and (ii) will 
not have any obligation to disassemble or 
remove the property or to restore or re­
habilitate the premises on which the 
property is located, unless otherwise pro­
vided in the contract and approved by 
the Head of the Procuring Activity.

(4) One of the circumstances in para­
graphs (a )(4 ) ( i )- (v )  of this section has 
been met—

(i) The Government obtains an op­
tion to acquire the underlying land;

(ii) The property is disposable, after 
the Government’s need therefore has 
ceased, to parties other than the contrac­
tor and the Government acquires from 
the owner a right to retain title and to 
dispose of all facilities it has constructed, 
without regard to the laws of real prop­
erty in the jurisdiction in which the 
facility is located. Such right of disposi­
tion must be unencumbered, and will be 
evidenced by written agreement or other 
legal instrument signed by the contractor 
or other owner of the real property;

(iii) The contractor agrees in writing 
that he will purchase the property upon 
the termination or completion of the 
contract under which the property is pro­
vided, or within a specified reasonable 
time thereafter, at a price to be deter­
mined by appraisal, or at a price equal 
to tile acquisition cost of the property 
less depreciation at the rate or rates spec­
ified in the contract (which rate or rates 
shall take into account the estimated 
useful life of the property) or for the 
scrap and salvage value of the property if 
it is determined that the estimated use­
ful life of the property will not extend 
beyond the completion of the work for 
which the property was provided.. Any 
such purchase agreement must permit 
the Government to credit any amounts 
due the contractor under the contract 
against the purchase price; or

(iv) The Head of the Procuring Ac­
tivity specifically approves other pro­
visions which he considers adequate to 
protect the interests of the Government 
in regard to the property..

(b) Property subject to patent or other 
proprietary rights. I t  patent or other 
proprietary rights of a contractor may 
restrict-the disposal of Government prop­
erty, the condition in either paragraph 
(a ) (4) (ii) or (iii) of this section shall be 
satisfied before such property is provided.
§ 24-13.301—3 Changing Government 

property to be provided.
Increases in the amount of Govern­

ment property specified in a contract 
shall be made under the contract 
"Changes”  clause by issuance of an ap­
propriate Change Order or Supplemental 
Agreement. Such increases shall be made 
only when approved in accordance with 
the policies prescribed in this Subpart 24- 
13.3 and when the Government receives 
adequate consideration therefor. Uni­
lateral decreases in or substitutions for 
the Government property specified in a

FEDERAL REGISTER, VOL 4 1 , NO. 247— WEDNESDAY, DECEMBER 22, 1*76



55816 RULES AND REGULATIONS

contract to be provided by the Govern­
ment may be ordered by the Contracting 
Officer.

Subpart 24-13.4— Use and charges 
§ 24—13.400 Scope of subpart.

This subpart deals with the authority 
for a contractor or subcontractor to use 
Government property and the method for 
determining the charge, if any, for such 
use.
§ 24—13.401 General.

Authority for a contractor to use Gov­
ernment property must be granted by the 
Contracting Officer responsible for the 
contract under which the property is ac­
countable and the contract file must be 
documented accordingly. I f  use without 
charge is granted, the contract file must 
be documented with a description of the 
consideration to the Government for such 
“no-charge” use.
§ 24—13.402 Use without charge.

(a) A  contractor may use Government 
property without charge in the concur­
rent performance of contracts for more 
than one Government agency.

(b) A  prime contractor may authorize 
subcontractors to use Government prop­
erty which is in the possession of a sub­
contractor on a no-charge basis, when 
the price or fee of the prime contract 
is negotiated with the specific under­
standing that the use of property by sub­
contractors on a no-charge basis will be 
permitted in the performance of specific 
subcontracts with specific subcontrac­
tors.
§ 24—13.403 Charges.

The following charges shall be made 
or used as an evaluation factor:

(a) For land and land preparation, 
buildings, building installations, and land 
installations, a fair and reasonable rental 
based on sound commercial practice.

(b) For personal property (equipment 
and facilities) not covered in (a) of this 
section not less than the prevailing com­
mercial rate for like property.

(c) For concurrent commercial usage 
of property an amount equal to at least 
10% of the fair market value of such 
usage.

Subpart 24—13.5— Competition 
§ 24—13.500 Scope of subpart.

This subpart sets forth guidance de­
signed to preclude one prospective con­
tractor from receiving an unfair com­
petitive advantage over others when 
Government property is provided. \
§ 24-13.501 General.

It  is incumbent upon the Contracting 
Officer to insure that genuine competi­
tion prevails and that adequate con­
sideration flows to the Government 
whenever and however Government 
property is to be provided a contractor 
for contract performance. It  is also In­
cumbent upon the Contracting Officer to 
insure that no unfair advantage inures 
to a contractor in possession of Govern­
ment property.

§ 24—13.502 Solicitation documents.
Contracting Officers-shall make certain 

that solicitation documents:
(a) Require each prospective contrac­

tor to state whether the use of Govern­
ment property, additional facilities and 
equipment which must be acquired for 
contract performance, the estimated cost 
of individual items, and whether acquisi­
tion of such property will be financed by 
the prospective contractor or whether 
the Government will be requested to 
provide the required items.

(b) Explain whether it is the Govern­
ment’s intention to provide property, 
when it is known prior to solicitation that 
contract performance will require addi­
tional facilities or equipment.

(c) Require prospective contractors to:
(1) List items (including dollar value) 

of Government-owned property in their 
possession which they propose to use in 
performance of the prospective contract;

(2) Identify the contract or other in­
strument under which the property is ac­
countable; and

(3) Present written permission to use 
such property in the performance of the 
prospective HUD contract from the Gov­
ernment Contracting Officer having cog­
nizance of the property.

(d) Include a statement that the user 
will assume all costs related to making 
the property available for use (e.g., 
transportation, installation, rehabilita­
tion, modification, etc.), unless the Gov­
ernment is to assume such costs.

(e) Include a statement which ex- 
tion, modification, etc.), unless the Gov­
ernment property during' evaluation of 
bids and proposals. This is to insure that 
all prospective bidders and offerors un­
derstand that Government property will 
be an important consideration in evalu­
ating their bids and proposals.

§ 24—13.503 Evaluation of bids and 
proposals.

The following policy shall be consid­
ered during evaluation of bids and pro­
posals:

(a) In a competitive procurement, a 
prospective contractor provided Govern­
ment property or authorized to use Gov­
ernment-owned property in his posses­
sion receives some degree of competitive 
advantage. When the degree of competi­
tive advantage is so substantial as to be 
viewed as unfair by the Contracting O f­
ficer, then the Contracting Officer shall 
utilize an equitable equalizing factor, 
such as increasing the bid price by an 
evaluation factor equivalent to:

(1) The cost to be reimbursed by the 
Government for property acquired at 
Government expense.

(2) The current dollar value (cost less 
depreciation) of Goyernment-fumished 
property.

PART 24—16— PROCUREMENT FORMS
Subpart 24-16.2— Forms for Negotiated Supply 

Contracts
See.
24-16.201 Form for fixed price contracts. 
24-16.201-1 Fixed price supply contracts—■ 

general provisions.

Sec.
24-16.201-2 Fixed price contracts— general 

provisions other than supply.

Subpart 24-16.3— Purchase and Delivery Order 
Forms

24-16.350 Form for purchase orders. 
Subpart 24—16.8— Miscellaneous Forms

24-16.807 Cost-reimbursement forms—
general provisions.

24-16.808 Additional general provisions—  
small business subcontract­
ing.

24-16.853 Contractor’s request for prog­
ress payments.

24-16.854 Report of inventions.
Authority : Sec. 7 (d ), Housing and Urban 

Development Act (42 U.S.C. 3535(d)).

Subpart 24-16.2— Forms for Negotiated 
Supply Contracts

§ 24—16.201 Forms for fixed price con­
tracts.

§ 24—16.201—1 Fixed price supply con­
tracts——general provisions.

Standard Form 32 and HUD Form 752 
shall be used for all fixed price supply 
contracts in excess of $10,000. In lieu of 
HUD Form ,752, another appropriate 
form designed for this specific purpose 
and approved through the Departmental 
clearance procedures may be utilized.
§ 24—16.201—2 Fixed price contracts—  

general provisions (other than sup­
ply)*

. HUD Form 736 shall be used for all 
fixed price contracts over $10,000 other 
than supply, construction or property 
management contracts. In lieu of HUD- 
736, another appropriate form designed 
for this specific purpose and approved 
through the Departmental clearance 
procedures may be utilized.
Subpart 24—16.3— Purchase and Delivery 

Order Forms
§ 24—16.350 Form for purchase orders.

All HUD purchase orders shall be 
executed on HUD Form 35 or on any 
other appropriate form designed for this 
specific purpose and approved through 
the Departmental clearance procedures.

Subpart 24-16.8— Miscellaneous Forms
§ 24—16.807 Cost-r e i m b u r s e m e n t  

forms——general provisions.
HUD Form 747 shall be used for all 

cost-reimbursement contracts over 
$ 10,000.

§24—16.808 Additional general provi-' 
sions— small business subcontract­
ing.

HUD Form 751 shall be used for all 
contracts over $500,000.
§ 24—16.853 Contractor’s request for 

progress payment.
HUD Form 771, entitled “Contractor’s 

Request for Progress Payment” shall be 
used as prescribed in HU DPR 24-30.519.
§ 24—16.854 Reports of inventions.

Contractors shall provide Interim and 
final reports pursuant to the Patents 
clause oh HUD Form 770.
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PART 24-30— CONTRACT FINANCING 
Subpart 24-30.1— Forms of Financing

Sec.
24-30.103 Advance payments— authority,

thority.
24-30.104-1 Letters of credit.

Subpart 24—30.4— Advance Payments
24-30.406 Responsibility— delegation of

authority.
24-30.410 Findings, determinations and 

authorizations.
24-30.414 Contract provisions for advance 

payments.

Subpart 24—30.5— Progress Payments Based On 
Cost

24-30.519 Contractor’s request.
Authority: Sec. 7 (d ), Housing and Urban 

Development Act, (42 UJS.C. 3535(d)).

Subpart 24-30.1— -Forms of Financing
§ 24—30.103 Advance payments— au­

thority.
This section sets forth policy relating 

to advance payments :
(a) In considering whether cash ad­

vances are appropriate in a particular 
situation, and to determine the require­
ments for implementing advances, the 
Contracting Officer shall be guided by 
this section, the .41 CFR subparts 1-30.1 
and 1-30.4, Department of the Treasury 
Circular 1075 and part V I of the Depart­
ment of the Treasury Fiscal Require­
ments Manual.

<b) Cash advances by HUD shall be 
limited to the minimum amounts needed 
by the contractor for the performance of 
the contract. The advance shall be timed 
ip -accord with the contractor’s actual 
cash requirements.

(c) Department of the Treasury Cir­
cular 1075 (revised April 6,1969) author­
izes two methods for making cash ad­
vances: the letter of credit and the 
Treasury check. Normally, the method to 
be used will be chosen as follows :

(1) I f  HUD does not expect to have a 
continuing relationship with the con­
tractor for at least one ( 1 ) year, ad­
vances will be made by Treasury check.

(2) I f  HUD expects to have a continu­
ing relationship with the contractor for 
at least one ( 1 ) year involving total an­
nual advances of less than $250,000, ad­
vances will be made by Treasury check.

(3) I f  HUD expects to have a continu­
ing relationship with the contractor for 
at least one ( 1 ) year involving total an­
nual advances of $250,000 or more and 
disbursements will not be made on a re­
imbursable basis, advances will be made 
by use of a letter of credit.
§ 24—30.104—1 -Letters of credit.

No letter of credit will be issued un­
less the statutory requirements specified 
in 41 CFR 1-30.405 are fulfilled. I f  the 
Contracting Officer determines that ad­
vance payment by letter of credit is ap­
propriate, he shall insert the clause pro­
vided in HUDFR 24-7.5007.

Subpart 24-30.4— Advance Payments
§ 24—30.406 Responsibility— Delegation 

authority..
The determinations and findings re­

quired by 41 CFR 1-30.405 shall be made

by the Head of the Procuring Activity 
only in those instances where specific 
delegation of authority has been issued in 
writing giving the HPA such authority 
to approve advances.
§ 24—30.410 Findings, determinations 

and authorizations.
Section 305 of the Federal Property 

and Administrative Services Act of 1949, 
as amended (41 U.S.C. 255), should be 
cited in the determinations and find­
ings as authority for making advance 
payments.
§ 24—30.414—2 Contract provision for 

advanee payments.
When the Contracting Officer deter­

mines that advance payments are appro­
priate, he shall insert the clause pro­
vided in 41 CFR 1-30.414-2.

Subpart 24-30.5— Progress Payments 
Based On Cost

§ 24r-30.519 Contractor’s request.
Each contract containing a Progress 

Payments clause shall provide that all 
invoices for progress payments be sup­
ported by HUD Form 771 entitled "Con­
tractor’s Request for Progress Pay­
ments,” with any other information that 
may be reasonably required.

PART 24-50— CONTRACT 
ADMINISTRATION

Sec.
24-50.000 Scope of part.

Subpart 24—50.1— Processing Payments Under 
Cost-Reimbursement Contracts

24-50.100 Scope of Subpart.
24-50.101 Definitions.
24-50.102 Submission of vouchers. 
24-50.103 Processing vouchers.

Subpart 24—50.2— Processing Payment Under 
Fixed Price Contracts

24-50.200 Scope of subpart.
24-50.201 Definitions.
24-50.202 Submission of invoices.
24-60.203 Processing invoices.
Subpart 24—50.3— Closing Completed Contracts 

and Grants
24-50.300 Scope of subpart.
24-50.301 General.
24-50.302 Definitions.
24-50.303 Retention of contract and grant 

files.
Subpart 24—50.4— Administration of Government 

Property While Under Government Contract
24-50.400 Scope of subpart.
24-50.401 GeneraL
24-50.402 Property administration.

Subpart 24-50.5— Guaranty and Subordination 
Agreement

24-50.500 Scope of subpart.
24-50.501 Policy.
24-50.602 Definitions.
24-50.503 Processing.
24-50.504 Format for guaranty agreement. 
24-50.505 Format for subordination agree­

ment.

Authority: Sec. 7 (d ), Housing and Urban 
Development Act, (42 UJ3.0. 3535(d)).

§ 24—50.000 Scope of part.
This part sets forth policies concern­

ing management and administration of 
contracts.

Subpart 24-50.1— Processing Payments
Under Cost-Reimbursement Contracts

§ 24—50.100 Scope of subpart.
This subpart prescribes policy pertain­

ing to the processing of vouchers under 
cost-reimbursement type contracts.
§ 24—50.101 Definitions.

As used in this subpart, the following 
terms have the meaning as stated:

(a) "Cost-reimbursement type con­
tracts” includes cost-plus-a-fixed-fee, 
cost-plus-an-incentive-fee, cost-sharing, 
labor hour, and time and material con­
tracts.

(b) "Voucher” is used to identify 
clain^s by the contractor for reimburse­
ment of costs incurred or for fee earned 
and relate to either interim request or 
final cost or fee remaining under the 
contract.
§ 24—50.102 Submission of vouchers.

Submission of vouchers shall be in ac­
cordance with the following:

(a) Interim vouchers shall be submit­
ted directly to the HUD Official and at 
the location stipulated in the contract 
for approval and payment processing. 
The frequency for submission will be 
specified in the contract. In the absence 
of a contract provision to the contrary, 
the contract«»: may submit a voucher 
once each month. The Contracting O f­
ficer will request the contractor to con­
solidate vouchers under one contract as 
much as possible to reduce the number 
'of vouchers. Vouchee shall not contain 
claims pertaining to more than one con­
tract.

(b) The Contracting Officer shall re­
quire the contractor to provide, as a part 
of each voucher submission, an analysis 
of the total vouchered charges. Where 
data is readily available from the con­
tractor’s records, a limited analysis may 
be placed on the face of Public Voucher 
for Purchases and Services Other Than 
Personal (Standard Form 1034), pro­
vided the reliability of the contractor has 
otherwise been established. As a mini­
mum, the analysis shall include cumula­
tive and current costs broken down by 
cost elements. Wheil a more detailed 
analysis is required, the Continuation 
Sheet (Standard Form 1035) or an at­
tachment may be used.

(c) Contractors shall be required to 
submit separate invoices for fee and, 
where the amount of fee claimed depends 
on a computation based on physical 
progress or rate of delivery of the com­
pleted item, the Contracting Officer shall 
require the contractor to show the basis 
for computing the fee installment on the 
voucher (face or reverse of Standard 
Form 1034) or on an attachment.
§ 24—50.103 Processing vouchers.

Processing vouchers shall be in ac­
cordance with the following:

(a) Prior to approving vouchers for 
payment, the Contracting Officer may, 
as appropriate, verify the status of the 
contract by consulting with other Gov­
ernment personnel (l.e., technical, audit,
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and financial personnel) concerned with 
administration of the contract.

(b) Provisional vouchers. (1) The eli­
gibility for reimbursement of claims sub­
mitted by a contractor for costs or pay­
ment o f fee shall be determined pursuant 
to the terms of the contract. Authority 
for payment must be established befpre 
any reimbursements under the contract 
are approved. In no event will a reim­
bursement claim be processed hy thé 
Contracting Officer for payment which 
would result in cumulative payment in 
excess of the maximum amount payable 
as limited by the contract.

(2) The contractor shall submit reim­
bursement vouchers under cost-type 
contracts directly to the HUD official 
and at the location stipulated in the 
contract for approval prior to payment. 
All vouchers, with the exception of the 
final voucher, shall be marked “Ap­
proved for provisional payment in the
amount of $______subject to audit prior
to final payment,” signed by the appro­
priate HUD official, and processed for 
payment. Questionable costs, determined 
through periodic audit, lack of adequate 
documentation, or otherwise, shall be 
suspended or disapproved prior to ap­
proval of the voucher. In those situa­
tions where (i> there is reason to ques­
tion the reliability or accuracy , of the 
contractor’s claim, (ii) there is an indi­
cation of cost overrun, or (iii) the sub­
mission is the contractor’s initial claim, 
the recommendations of the cognizant 
auditor should be requested prior to 
approval.

(3) I f  the contractor has not deducted 
from his claims amounts required to be 
withheld pursuant to the provisions of 
the contract, the Contracting Officer 
shall make the deduction. Such deduc­
tions shall be treated as suspensions. 
Amounts deducted may be resubmitted 
by the contractor at such time as the 
contractor has evidenced compliance 
with the requirements necessary to per­
mit payment and may, in any event, be 
claimed on the final voucher.

(4) Vouchers which have not been 
properly prepared by the contractor 
shall be returned for revision. No 
erasures are permitted on a voucher or 
a continuation sheet. A voucher and/or 
continuation sheet or its equivalent, 
which requires alteration, may be 
changed by striking out the incorrect 
item and inserting the correct item. An 
alteration made by the contractor must 
be initialed by-4he contractor. An altera­
tion made by the Contracting Officer 
must be initialed by the Contracting O f­
ficer and“ may be made only in accord­
ance with 36 Comp. Gen. 769 (1957) 
which provides that when errors in com­
putations or extensions are detected, 
where the payee has clearly made claim 
for the full quantity of materials or 
services and at the proper unit price, the 
claim may be altered upward or down­
ward prior to. approval provided the ad­
justment does not exceed $10.

Vouchers may be adjusted by the Con­
tracting Officer, provided that costs have 
not been suspended or disapproved and 
the errors are not too numerous to cor-
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rect. The incorrect computation or ex­
tension may be altered by drawing a line 
through the incorrect amount and in­
serting the corrected amount on the 
original and all copies of the voucher. 
Each alteration must be initialed. The 
amount of the error will be deducted 
from or added to the total of the voucher. ' 
I f  Standard Form 1034 is used, the 
amount of the error will also be deducted 
from or added to the total by use of the 
“Difference” block on Standard Form 
1034. Contractors will be notified, in 
writing, of mathematical errors which 
overstate the total amount claimed in 
excess of $10. I f  an underclaim is in ex­
cess of $10, the actual amount claimed, 
if otherwise proper, may be processed 
for payment. Contractors should be noti­
fied of any errors detected or of any ad­
justments made according to this policy.

(c) Final voucher. Upon receipt of a 
final voucher for contracts in excess of 
$50,000, the Contracting Officer shall 
furnish a copy to the cognizant auditor 
for final audit prior to payment. The 
final voucher shall be supported by con­
tractor’s (or assignee’s) release and as­
signment forms, and the final schedule 
of cumulative cost under the contract. 
Final vouchers shall not be approved un­
til the results of the final audit have been 
received by the Contracting Officer and 
all deliverable products have been re­
ceived and accepted by the Government.

Subpart 24—50.2— Processing Payment 
Under Fixed-Price Contracts

§ 24—50.200 Scope of subpart.
This subpart prescribes poligy pertain­

ing to the processing of invoices under 
fixed-price type contracts.
§ 24—50.201 Definitions.

As used in this subpart, the following 
terms have the meaning as stated:

(a) “Fixed-price type contracts” in­
clude firm fixed-price, fixed-price with 
escalation, fixed-price incentive, indefi­
nite delivery and small purchases.

(b) “ Invoice” is used to request pay­
ment under an established payment 
schedule specifically identified in the 
contract.
§ 24—50.202 Submission of invoices.

Invoices shall be submitted to the HUD 
Official and at the location stipulated in 
the contract for approval and payment 
processing.
§ 24—50.203 Processing invoices.

The processing of invoices shall be ac- ■ 
complished in accordance with the fol­
lowing:

(a) Prior to approving invoices for 
payment, the appropriate HUD official 
may, as appropriate, verify the status of 
the contract by consulting with cogni­
zant Government personnel (i.e., tech­
nical, audit and financial personnel) 
concerned with administration of the 
contract.

(b) Withholdings pursuant to the con­
tract will be handled in accordance with 
HUDPR 24-50.103 (b) (3 ).

(c) Invoices which have not been prop­
erly prepared by the contractor shall be

returned for revision. No erasures are 
permitted on an invoice or a cohtihtia- 
tion sheet. However, alterations may be 
made by a contractor by striking out the 
incorrect item and writing in the correct 
item. Any alteration made by the. con­
tractor must be initialed by the con­
tractor. . . * ! ., , j

(d) Final, invoice.- The .final invoice 
shall be supported by contractor’s re­
lease and assignment forms, as appropri­
ate. Final invoice shall not be approved 
until final acceptance of the contractor’s 
performance is received by the Contract­
ing Officer or his duly authorized repre­
sentative.

Subpart’24—50.3—-Closing Completed 
Contracts and Research Grants

§ 24—50.300 Scope o f subpart.
This subpart establishes policy govern­

ing the closing of completed contracts 
and is applicable to all contracts and 
research grants.
§ 24-50.301 General.

The procedures for closing completed 
contracts are a primary tool of contract 
management and contract administra­
tion. Each procuring activity shall estab­
lish adequate procedure to insure prpper 
closing of files and conduct contract/ 
grant closing reviews in order that the 
file is completely documented. The com­
prehensive closing review serves the fo l­
lowing purposes :

(a) Facilitates orderly segregation and 
disposition of records, and ensures effi­
cient use of filing equipment and space;

(b) Identifies all uncompleted actions ;
(c) Ensures that all contractual obli­

gations have been fulfilled, that the in­
terests of the Government have been 
protected; and, that sound business 
practices have been followed.
§ 24—50.302 Definition —  completed 

contract or grant.
A completed contract or grant is one 

which is both physically and administra­
tively complete and in which all aspects, 
of performance by the contractor have 
been either accomplished or formally 
waived. A contract is physically complete 
only after .articles and services called for 
under the contract have been delivered 
to and formally accepted by the Govern­
ment. A contract is administratively 
complete when all administrative actions 
are accomplished and all payments made.
§ 24—50.303 , Retention of contract and 

grant files.
Each procuring activity shall ensure 

that contract and grant files are properly 
forwarded to the appropriate Federal 
Records Center for retention of a mini­
mum of six (6) years from the date of 
closing completed files. In connection 
with contracts where 41 CFR Part 1-3 
requires a finding and determinations, 
these files shall be maintained in accord­
ance with 41 CFR 1-3.308.

The procuring activity shall maintain 
a listing of all contracts and grants 
closed and forwarded to the retention 
center.
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Subpart 24—50.4— Administration of Gov­
ernment Properly While Under Govern­
ment Contract

§ 24—50.400 Scope of subpart.
This subpart sets forth policy and pro­

cedures governing administration of 
Government-furnished property and 
property acquired by contractors at Gov­
ernment expense for performance of 
HUD contracts.
§ 24—50.401 General.

Responsibility within HUD for admin­
istering Government property rests with 
the Contracting Officer.
§ 24—50.402 Property administration.

The duties of the responsible officer are 
identified below:

(a) The Contracting Officer is the 
HUD “Accountable Officer” for Govern­
ment property and maintains the official 
records of such property.

(b) The Contracting Officer performs 
all transactions and handles all matters 
concerning Government property, in­
cluding use charges as prescribed in 
HUDPR 24-13.4, determinations of liabil­
ity for lost, damage, or destroyed Gov­
ernment property, and resolving disputes 
with contractors with regard to property.

(c) The Contracting Officer will re­
view and determine the adequacy of con­
tractor’s property policy and procedures 
concerning: (1) Receiving and inspec­
tion; (2) accounting, control, and re­
ports; (3) utilization, including report­
ing excess property; (4) maintenance; 
i.e., protection, preservation, service, re­
pair, warranties and guaranties, etc.; (5) - 
scrap and salvage of material, parts, etc.; 
and (6) disposal, Including preparation 
for shipment and shipping procedures.

Subpart 24-50.5— Guaranty and 
Subordination Agreements

§ 24—50.500 Scope o f subpart.
This subpart sets forth policy and pro­

cedures for processing guaranty and sub­
ordination agreements.
§ 24-50.501 Policy.

Guaranty and subordination agree­
ments may be used when it is determined 
as the result of a pre-award survey that 
the financial condition of a proposed 
contractor warrants such protection for 
the Government or when, during the 
course of the work, the Government de­
termines that such protection is neces­
sary to its interest.
§ 24—50.502 Definitions.

As used in this subpart, the following 
terms have the meaning as stated:

(a) Guaranty agreement. An agree­
ment wherein the guarantor guarantees 
the performance of a bidder (contrac­
tor).

(b) Subordination agreement. An 
agreement wherein a creditor agrees to 
subordinate debts due it from the bidder
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(contractor) to the rights of Govern­
ment.
§ 24—50.503 Processing.

The requirements for processing a 
guaranty or subordination agreement 
are stated below:

(a) When, in the judgment of the 
Contracting Officer, the financial condi­
tion of the prospectivé contractor war­
rants, he shall obtain a guaranty or sub­
ordination agreement, as appropriate. 
Formats for guaranty and subordination 
agreements are provided in HUDPR 24- 
50.504 and 24-50.505, respectively. The 
Contracting Officer shall obtain the re­
view of the Office of General Counsel 
before executing an agreement in any 
other format. -

(b) All corporate guarantors will be 
required to obtain a statement from the 
corporate counsel indicating whether the 
corporate guarantor has the authority 
under the laws of the State in which the 
company is incorporated and pursuant 
to its charter, to enter into such an 
agreement. This statement will be at­
tached to the agreement, in addition to 
the current financial statement.

(c) I f  a contract results from the pro­
posal,, the Contracting Officer shall ac­
knowledge receipt of the agreement pro­
vided for under the form illustrated in 
HUDPR 24-50.504 and 24-50.505. I f  no 
contract award results from the pro­
posal, all copies of the agreement shall 
be destroyed.
§ 24-50.504 Guaranty agreement.

Whenever a Guaranty Agreement is 
required as set forth in HUDPR 24-50.5, 
it shall be developed substantially as 
shown below:

G uaranty Agreement For Corporate 
G uarantor

(Applicable to One Government Contraot)

________________________ _ a corporation orga-
( Insert Offeror’s Name)
nized under the laws of the State o f _________ _
having its principal place of business at
_________ in. the City and State of ______ _
hereinafter called the Offeror is under con­
sideration by the United States of America
( ______ _____ _____ ___ ) hereinafter called the
(Insert Department)
Government, for the award of a certain con­
tract, _________ (IFB, RFP or RFQ) herein­
after referred to as such contract. Such con-' 
tract will call for the furnishing of approxi­
mately for the contract price of approximate­
ly $____ _ The Government is willing to award
(Insert Quantity and General Description of 

Supplies or Services to be Procured) 
for the contract price of approximately

such contract to __________________ ______ _
(Insert Offeror’s Name) 

only upon condition t h a t _________________

(Insert Guarantor’s Name, Description and 
Address)

for itself, its successors and assigns, herein­
after referred to as the Guarantor, will, in  
the event such contract is awarded by the 
Government to the Offeror, gurantee abso­
lutely to the Government the full, complete 
and faithful performance of the Offeror ot
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such contract according to the terms and 
conditions thereof and at the time and in 
the manner provided therein.

In consideration of the award of such con­
tract to the Offeror the undersigned Guaran­
tor agrees as follows:

1. Guaranty. The Guarantor absolutely 
guarantees the full, complete and faithful 
performance by the Offeror of such contract, 
as such contract may be from time to time 
amended as authorized by its terms, accord­
ing to the terms and conditions of such 
contract as so amended, and at the time and 
in the manner provided therein. The Guaran­
tor agrees to provide the Offeror all necessary 
and required resources including financing, 
which are necessary to assure the full, com­
plete and satisfactory performance of such 
contract.

2. Extension of Time of Performance. Any 
extension of the time of performance of such 
contract as so amended shall not release the 
undersigned Guarantor from liability hereon.

3. Assignment. This instrument shall bind
the undersigned Guarantor, its successor 
and assigns. I f  any person, firm, corporation 
or entity other th a n _________ !________________

(Insert Offeror’s Name) 
becomes obligated to perform the contract 
or any part thereof, whether by operation or 
law or otherwise, any and all rights of the 
Government against the Guarantor shall 
remain in full force.

4. Default. In  the event of termination for
default under the terms of such contract, 
or in the event of failurè, insolvency, default, 
bankruptcy, arrangement, appointment of 
receiver f o r ______________________ ;__________ or

(Insert Offeror’s Name) 
other liquidation of the Offeror, the Guaran­
ty herein shall become absolute.

5. Waiver of Notice. The Guarantor waives 
notice of default on the part of the Offeror 
and agrees that its Guaranty shall become 
absolute without necessity for the giving of 
suoh notice.

6. Continuation of Guaranty. The Guaran­
ty herein shall continue until full, complete 
and faithful performance ot such contract 
as it may be from time to time amended as 
authorized by its terms.

7. Default Liability. In addition to all other 
guarantees contained in this agreement, in 
the event that the Government terminates 
such contract for default and awards the 
uncompleted portion of such contract to 
another source at a fair and reasonable price, 
the Guarantor shall be liable for any excess 
costs incurred by the Government as a result 
of such reprocurement and for the repay­
ment of any unrecoupled Partial Payments, 
Progress Payments or Advanced Payments 
paid to the Offeror by the Government. In  
addition, the Guarantor shall be liable for all 
costs and expenses paid or incurred by the 
Government In enforcing this Guaranty. The 
Contracting Officer representing the Govern­
ment in connection with such contract shall 
determine the total costs and expenses, if 
any, incurred by the Government.

8. Enforcement. This Guaranty Agreement 
shall inure to the benefit of and may be 
enforced by the Government.

9. Construction. Nothing in this Guaranty 
Agreement shall be construed to obligate the 
Government to award any contract to
------------------- __________ Executed the____,_____
(Insert Offeror’s Name)
day o f _________197____
Two Witnesses:

(Guarantor) 
---------------By

(Title)

(Business Address)
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I ;_____________ _ certify that I  am the
___'_____, Secretary of the Corporation
named as Guarantor herein; th a t -------------—
who signed this Agreement on behalf of the
Guarantor, was then ______________ of said
Corporation; that said Agreement was duly 
signed for and in behalf of said corporation 
by authority of its governing body, and Is 
within the scope of its corporate powers.

____________ ________ Corporate Seal
(Secretary

Receipt of a copy of the above Guaranty 
Agreement is acknowledged.
Contracting Officer Address;

T he United States 
of America

------------ B y ------ -----------

(Contracting Officer) 

§ 24—50.505 Subordination agreement.
Whenever a Subordination Agreement 

is required as set forth in HTJDPR 24- 
50.5, it shall be developed substantially 
as shown below:

Subordination Agreement 

(Applicable to One Government Contract)
___;________________ _ a corporation »organized
(Insert Debtor’s Name)
under the laws o f _________ _ having its prin­
cipal place of business a t _____ —_ in the
City and State o f ______ a partnership
♦doing business as ------------- at -------------
County o f _________ City of — ----------State
o f _________an individual, »having its prin­
cipal place of business a t -------------in the
City and State o f ______ —, hereinafter called
the. Debtor, Is under consideration by the 
United States of America (_ _ ---------------- — ).

(Insert Department) 
hereinafter called the Government, for the 
award of a certain contract. Such contract 
will caU for the furnishing of approximately

(Insert Quantity and General Description of 
Items or Services to be Procured) 

for the contract price of approximately
_________ dollars ($_____) .  The Government is
willing to award such contract to the Debtor 
only upon condition that

(Insert Creditor’s Name, Description, 
Address, etc.)

hereinafter referred to as the Creditor, will 
agree to subordinate any and all present 
and future rights with respect to payments 
due or to become due from the Debtor to 
the undersigned Creditor to the rights of 
the Government under or arising out of the 
contract. As of the date of execution of this 
agreement recited at the end thereof,
________________ ______is owing or is due and
(Insert the Amount)
owing from the Debtor to the Creditor.

In consideration of the award of the con­
tract to the Debtor the undersigned agrees 
as follows:

1. Payments and Debts. Any and all pres­
ent and future rights of the undersigned 
Creditor with respect to payments due or to 
become due by reason of the above cited 
indebtedness and including any additional 
future indebtedness incurred as advances by 
the Creditor for working capital purposes 
and/or acquisition of capital assets owed by 
the Debtor to the Creditor, are fully subor­
dinated to the rights of the Government un­
der or arising out of the contract. The tin- 
derslgned Creditor will make no demand few 
payment from the Debtor and will forbear 
to sue on said Indebtedness, or to attempt to 
collect the same by legal process until the
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oontract is fully performed. (Purchases of 
raw materials, fabricated subassemblies, 
component parts and/or subcontractor serv­
ices supplied by the Creditor to the Debtor 

» under usual trade terms In the normal course 
of the Creditor’s business will not be con­
strued as being advances for working capital 
purposes.)

2. Property of the Debtor. Any and anil 
present and future rights of the undersigned 
Creditor against the Debtor or any property 
of the Debtor are fully subordinated to the 
prior performance of the contract and the 
liquidation of all obligations of the Debtor 
under or arising out of the contract.

3. Collateral. So long as the rights of the 
Government under or arising out of the con­
tract remain unsatisfied, any and all sums 
obtained by the Creditor from the Debtor or 
from any property of the Debtor received by 
the Creditor whether or. not incident to any 
assignment, mortgage, pledge or other hy­
pothecation of property of the Debtor shall 
be held for the use and benefit of the Govern­
ment, and no such sums or property shall be- - 
long to or be retained by the Creditor,

4. Assignment of Contract. If any person, 
firm, corporation or entity other than the 
Debtor becomes obligated to perform the 
contract or any part thereof, whether by 
operation by law or otherwise, any and all 
present and future rights of the Creditor 
shall remain fully subordinated to the rights 
of the Government.

5. Default. In the event of failure, insol­
vency, default, bankruptcy, arrangement, ap­
pointment of received for the Debtor or 
other liquidation of the Debtor, any claim 
due from the Debtor, its successors and as­
signs, to the undersigned Creditor shall be 
subordinated to any claim of the Government 
against the Debtor under or arising out of 
the contract; and in such event the under­
signed Creditor hereby assigns to the Gov­
ernment (and this agreement shall consti­
tute the assignment to it) all claims of any 
kind or sort the Creditor may now or here­
after have against the Debtor and all divi­
dends and other distributions which the 
Creditor may receive or to which it may be 
entitled by reason of any claim filed, claimed 
or asserted against the Debtor. The under­
signed Creditor consents to and waives notice 
of all extensions or renewals of said in­
debtedness, release of security and any ar­
rangements that may be made in the event 
control of the business of the Debtor is as­
sumed by a court or by creditors. The under­
signed Creditor irrevocably authorizes and 
empowers the Government to demand, sue 
for, collect and receive every such dividend 
or distribution and give acquittance and to 
file claims and take such other proceedings 
in the Government’s own name or in the 
name of the undersigned Creditor or other-

■ wise, as the Government may deem necessary 
or advisable for the enforcement of this 
agreement and the undersigned Creditor 
agrees to execute and deliver to the Govern­
ment such powers of attorney, assignments 
or other Instruments as may be requested 
by the Government in order to enable the 
Government to enforce any and all claims 
upon or with respect to any or all indebted­
ness of the Debtor to the undersigned Credi­
tor, and to collect and receive any and ail 
dividends or distributions which may be pay­
able or deliverable at any time upon or with 
respect to any such Indebtedness of the 
Debtor to the undersigned Creditor.

6. Modification. This Subordination Agree­
ment shall not be affected by any action ex­
tending the time of performance of the con-

♦Strike out inapplicable language.

tract or by the . making of any amendment 
or modification authorized by the terms of 
the contract.

7. Certification. The Creditor hereby cer­
tifies that he has not given or executed any 
prior Subordination Agreement with respect 
to its claims against the Debtor except as 
follows : _____ ___________ ;______ ____ _________

(Insert to Whom, or if None, so state)
8. Records. The Creditor hereby agrees to 

direct the Debtor (s) to mark its records in 
accordance with this Subordination Agree- 
ment and (b ) to confirm receipt of notice 
by signing in the place indicated below. The 
Creditor also agrees to permit audits by the 
Government and to furnish reports to the 
Government aÿ its request, to aid it in deter­
mining the Creditor's conformity with this 
agreement.

9. Enforcement. This agreement shall Inure 
to the benefit of and may be enforced by the 
United States. It Is recognized and agreed 
by the Creditor that any breach or failure 
to perform or comply with the terms of this 
Agreement will be considered as a perform­
ance default in the contract awarded" the 
Debtor and the Government may proceed as 
provided for in these cases in such contract. 
In  the event that the Government termi­
nates the contract with the Debtor for such 
default and awards the uncompleted portion 
of such oontract to another source at a fair 
and reasonable price, the Creditor shall be 
liable for any excess costs incurred by the 
Government as a result of such re-procure­
ment. In  addition, the Creditor shall be li­
able for all costs and expenses incurred by 
the Government in enforcing this provision. 
The rights and remedies of the Government 
provided herein shall not be exclusive and 
are in addition to the other rights and reme­
dies provided by law.

10. Construction. Nothing in this Agree­
ment shall be construed to obligate the Gov­
ernment to award any contract to the 
Debtor.
Executed th e ______ _ day o f _________196__
Two Witnesses:

(Creditor) 
B y — ------------

(Title)

(Business Address)
I , _________ _ certify that I  am th e ________

Secretary of the Corporation named as Credi­
tor herein; t h a t ______ _ who signed this
agreement on behalf of the Creditor, was
th e n _________of said Corporation; and said
Agreement was duly signed for and In behalf 
of said Corporation by authority of Its gov­
erning body, and is within the scope of its 
corporate powers.

______________Corporate Seal
Receipt of a copy of the above agreement 

is acknowledged. The Debtor agrees to com­
ply with all terms and provisions of this 
agreement affecting it Bind to withhold pay­
ment or distribution to the subordinating 
Creditor and to the Debtor’s stockholders, 
officers, and directors in conformity with this 
agreement. It is further agreed that its fail­
ure to carry out any of the terms of this 
agreement constitutes a default in perform­
ance of the contract awarded it and the 
Government may proceed in accordance with 
the terms of said contract making provisions 
for default.

By

(Title)
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Receipt of a copy of the above Subordinati©» 
Agreement is acknowledged.

T he United States
of Amebica ,

B y --------- — -----------

(Contracting Officer) 
Address:.:______ ____

Effective date. This regulation shall 
he effective on December 22, 1976.

V in c e n t  J. H earing , 
Acting Assistant Secretary for 

Administration, Department 
of Housing and Urban Devel­
opment. • -

|FR Doc.76-37554 Piled 12-21-76; 8:45 am ]
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PART V:

FEDERAL
ELECTION

COMMISSION

ADVISORY OPINION 
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FEDERAL ELECTION 
COMMISSION

[Notice 1976-70 AOR 1976-107 through AOR 
1976-109]

ADVISORY OPINION REQUESTS
Pursuant to 2 U.S£J. 437f(c), and the 

procedures reflected in Part 112 of the 
Commission’s Notice of Proposed Rule- 
making, published on May 26, 1976 (41 
FR 21590), advisory opinion requests 
1976-107 through 1976-109 have been 
made public at the Commission. Copies 
of AOR 1976-107, AOR 1976-108, and 
AOR 1976-109 were made available on 
December 7, December 8, and December 
13, 1976, respectively. These copies of 
advisory opinion requests were made 
available for public inspection and pur­
chase at the Federal Election Commis­
sion, Public Records Division, at 1325 K  
Street, N.W., Washington, D.C. 20463.

Interested persons may submit written 
comments on any advisory opinion re­
quest within ten days after the date 
the request was made public at the Com­
mission. These comments should be di­
rected to the Office of the General Coun­
sel, Advisory Opinion Section, at the 
Commission, Persons requiring addi­
tional time in which to respond to any 
advisory opinion requests will normally 
be granted such time upon written re­
quest to the Commission. All timely com­
ments received by the Commission will be 
considered before the Commission issues 
an advisory opinion. Comments on pend­
ing requests should refer to the specific 
AOR number of the requests and statu­
tory references should be to the United 
States Code citations rather than to the 
Public Law citations.

A  descriptive listing of each of the 
requests recently made public as well as 
the identification of the requesting party 
follows hereafter:

AOR 1976-107: Whether proposed use of 
excess campaign funds to finance produc-

NOTICES

tion costs and purchase of television time 
for a Member of Congress to make periodic 
reports to his constituency during the next 
two years constitutes use for a “lawful pur­
pose” under 2 U.S.C. § 439a.— Requested by 
John W. Kerr, Jr., Treasurer, Whitehurst for 
Congress-Committee, Norfolk, Virginia.

AOR 1976-108: Whether expenditures by 
National Republican Congressional Commit­
tee on behalf of congressional Candidate in 
general election may be regarded as expen­
ditures by national committee of political 
party under 2 U.S.C. §441a(d )(3 ).— Re­
quested by James C. Cleveland, House of Rep­
resentatives.

AQR 1976-109: Whether political commit­
tee operated as separate segregated fund of 
a national bank, its holding corporation, and 
subsidiary State and national banks is or­
ganized pursuant to the requirements of 
the Federal Election Campaign Act of 1971, 
as amended, and may be supported by the 
sponsoring corporation under 2 U.S.C. 441b.—  
Requested by Richard L. Reppert of Thomp­
son, Hlne and Flory on behalf of the Society 
Political Action Committee, Cleveland, Ohio.

Dated: December 15,1976.
Vernon W. Thomson,

Chairman for the 
Federal Election Commission.

[FR  Doc.76-37547 Filed 12-21-76;8:45 ami

[Notice 1976-71, AOR 1976-110 and 
AOR 1976-111]

ADVISORY OPINION REQUESTS
Pursuant to 2 U.S.C. 437f(c) and the 

procedures reflected in Part 112 of the 
Commission’s Notice of Proposed Rule- 
making, published on May 26, 1976 (41 
FR 21590), advisory opinion requests 
1976-110 and 1976-111 have been made 
public at the Commission. Copies of AOR 
1976-110 and AOR 1976-111 were made 
available on December 15, 1976. These 
copies of advisory opinion requests were 
made available for public inspection and 
purchase at the Federal ̂ Election Com­
mission, Public Records Division, at 1325 
K  Street, N.W., Washington, D.C. 20463.
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Interested persons may submit written 
comments on any advisory opinion re­
quest with ten days after the date the 
request was made public at the Commis­
sion. These comments should be directed 
to the Office of the General Counsel, Ad­
visory Opinion Section, at the Commis­
sion. Persons requiring additional time in 
which to respond to any advisory opinion 
requests will normally be granted such 
time upon written request to the Com­
mission. All timely comments received by 
the Commission will be considered be­
fore the Commission issues an advisory 
opinion. Comments on pending requests 
should refer to the specific AOR number 
of the requests and statutory references 
should be to, the United States Code ci­
tations rather than to the Public Law 
citations.

A descriptive listing of each of the re­
quests recently made public as well as 
the identification of the requesting party 
follows hereafter:

AOR 1976-110: Whether the principal 
campaign committee of a congressional can­
didate may retain a contribution received 
from a candidate for local office who utilized 
his own campaign funds containing com­
mingled corporate and noncorporate funds 
to make the contribution.— Requested by 
Arlene Sumimoto for the Akaka for Congress 
Committee, Kaneohe, Hawaii.

AOR 1976-111: Whether disbursements by 
the political committee of a labor organiza­
tion for expenses which, under 2 U.S.O. § 441b, 
could have been defrayed initially by the 
sponsoring labor organization may be reim­
bursed to the oommittee by the sponsoring 
labor organization.— Requested by E. L. Aber­
crombie, Secretary-Treasurer, League of Voter 
Education (a  political committee formed by 
Local 218 of the Laundry, Dry Cleaning and 
Dye House Workers Union), Atlanta, Georgia.

Dated: December 16, 1976.
Vernon W. Thomson, 

Chairman for the 
Federal Election Commission.

[FR Doc.76-37548 Filed 12-21-76:8:45 am]
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DEPARTMENT OF AGRICULTURE 
Packers and Stockyards Administration 

[ 9  CFR Parts 201 and 2 0 3 ]
INVENTORY AND FUNDS TO BE HELD IN

TRUST BY MEAT PACKERS FOR UN­
PAID SELLERS OF LIVESTOCK

Proposed Rulemaking
Notice is hereby given in accordance 

with the administrative procedure pro­
visions of 5 U.S.C. 553, that pursuant to 
the authority conferred by sections 407 
(a) and 409(b) of the Packers and 
Stockyards Act, 1921, as amended (7 
Ü.S.C. 228(a) and 228b(b), Pub. L. 94- 
410), the Administrator of the Packers 
and Stockyards Administration is con­
sidering the amendment of the regula­
tions under the Act (9 CFR Part 201) by 
adding a new § 201.200 to prescribe terms 
and conditions under which parties to\ 
the purchase and sale of livestock may 
expressly agree in writing to effect pay­
ment in a manner other than as required 
in the prompt payment provisions of the 
Act, and to clarify the responsibilities of 
the industry with respect; to the require­
ment that packers whose average annual 
livestock purchases exceed $500,000, hold 
certain inventory and funds in trust for 
the benefit o f unpaid cash sellers of five- 
stock. It is also proposed to issue a state­
ment of General Policy (9 CFR Part 203 ) 
with respect to the trust provisions of 
the Act.
> Statement of consideration. On Sep­

tember 13, 1976, the Packers and Stock- 
yards Act, 1921, as amended, was further 
amended. A new section 206 was added 
which requires that packers whose aver­
age annual livestock purchases exceed 
$500,000, hold certain inventory and 
funds in trust for unpaid cash sellers of 
livestock. That section is as follows:

Sec. 206(a) It is hereby found that a 
burden on and obstruction to commerce in 
livestock is caused by financing arrangements 
under which packers encumber, give lenders 
security interest in, or place liens on, live­
stock purchased by packers in cash sales, or 
on inventores of or receivables or proceeds 
from meat, meat food product, or livestock 
products therefrom, when payment is not 
made for the livestock and that such arrange­
ments are contrary, to the public Interest. 
This section is intended to remedy such 
burden on and obstruction to commerce in  
livestock and protect the^public interest.

(b ) All livestock purchased by a packer in 
cash sales, and all inventories of, or receiv­
ables or proceeds from meat, meat food pro­
ducts, or livestock products derived there­
from, shall be held by such packer in trust for 
the benefit of all unpaid cash sellers of such 
livestock until full payment has been re­
ceived by such unpaid sellers: Provided, That 
any packer whose average annual purchases 
do not exceed $500,000 will be exempt from  
the provisions of this section. Payment shall 
not be considered to have been made if the 
seller receives a payment instrument which is

dishonored: Provided, That the unpaid seller 
shall lose the benefit of such trust if, in the 
event that a payment instrument has not 
been received, within thirty days of the final 
date for making a payment under section 409, 
or within fifteen business days after the seller 
has received notice that the payment instru­
ment promptly presented for payment has 
been dishonored, the seller has not preserved 
his trust under this subsection. The trust 
¿hall be preserved by giving written notice to 
the packer and by filing such notice with the 
Secretary.

(c) For the purpose of this section, a cash 
sale means a sale in which the seller does not 
expresely extend credit to the buyer.

At the same time a new section 409 was 
also added which requires prompt pay­
ment for livestock purchased and re­
quires that any extension of credit in 
such a purchase be in writing. That sec­
tion is as follows:

Sec. 409(a) Each packer, market agency,,or 
dealer purchasing livestock shall, before the 
close of the next business day following the 
purchase of livestock and transfer of posses­
ion thereof, deliver to the seller or his duly 
authorized representative the full amount of 
the purchase price: Provided, That each 
packer, market agency, or dealer purchasing 
livestock for slaughter shall, before the close 
of the next business day following purchase 
o f livestock and transfer of possession there­
of, actually deliver at the point of transfer 
of possession to the seller or his duly au­
thorized representative a check or shall wire 
transfer funds to the seller’s account for the 
full amount of the purchase prioe; or, in the 
case of a purchase on a carcass or “grade and 
yield” basis, the purchaser shall make pay­
ment by • check at the point of transfer of 
possession or shall wire transfer funds to the 
seller’s account for the full amount of the 
purchase price not later than the close of the 
first business day following determination of 
the purchase price: Provided further, That if 
the seller or his duly authorized representa­
tive is not present to receive payment at the 
point of transfer of possession, as herein pro­
vided, the packer, market agency or dealer 
shall wire transfer funds or place a check in 
the United States mall for the full amount 
of the purchase price, properly addressed to 
the seller, within the time limits specified in  
this subsection, such action being deemed 
compliance with the requirement for prompt 
payment.

(b ) Notwithstanding the provisions of 
subsection (a ) of this section and subject to 
such terms and conditions as the Secretary 
may prescribe, the parties to the purchase 
and sale of livestock may expressly agree in 
writing, before such purchase or sale, to effect 
payment in a manner other than that re­
quired in subsection ( a ) . Any such agreement 
shall be disclosed in the records of any 
market agency or dealer selling the livestock, 
and in the purchaser’s records and on the 
accounts or other documents issued by the 
purchaser relating to the transaction.

(c) Any delay or attempt to delay by a 
market agency, dealer, or packer purchasing 
livestock, the collection of funds as herein 
provided, or otherwise for the purpose of or 
resulting in extending the normal period of 
payment for such livestock shall be con­
sidered and “unfair practice” in violation of 
this Act. Nothing in this section shall be

deemed to limit the meaning of the term 
“unfair practice”  ̂ as used in this Act. 
(Emphasis supplied.)

For purposes of clarification as to the 
need for this amendment to the Act and 
to further justify the Administrator’s 
proposal to add § 201.200 to the regula­
tions, excerpts from pages 4, 5 ,6, 7, 8 and 
13 of Report No. 94-932, of the Com­
mittee on Agriculture and Forestry, Sen­
ate on H.R. 8410, as issued on Jjme 4 
(legislative day June 3), 1976, are made 
a part of this statement of consideration, 
as follows:

Background and Need fori Legislation

I.
The Packers and Stockyards Act, 1921, was 

enacted at a time when well over 80 percent 
of all livestock was sold through large ter­
minal markets. The Act provided for close 
supervision by the Secretary of Agriculture of 
transactions involving the purchase and sale 
of livestock at such markets.

The Act served its purpose well, and, in 
1935, was amended to bring the purchase and 
sale of poultry at major markets within the 
Secretary’s regulatory jurisdiction.

The failure by Congress to include in the 
Act a provision requiring bonds of market 
agencies and dealers was early recognized, 
and discretionary authority to require such 
bonds was granted to thq. Secretary in the 
annual -Department of Agriculture Appro­
priation Act from 1924 until 1942. This au­
thority was made permanent by the Act of 
July 12, 1943 (57 Stat. 422, 7 U.S.C. 204),

II.
However, in the decades following enact­

ment of the basio statute in 1921, and 
especially in the decade following World War 
II, the pattern of livestock marketing in the 
United States changed drastically. Fewer and 
fewer livestock moved to slaughter through 
the great terminal markets. By the mid- 
1950’s, it had become clear that packers were 
purchasing a large percentage of their 
slaughter livestock through country Auction 
markets. In 1958, Congress amended the Act 
to subject such markets to supervision by the 
Secretary.

National livestock marketing patterns con­
tinued to change as packers continued to 
push to acquire slaughter livestock at its 
source. In  1973, the 10 major méat packers 
(Including American Beef Packers) purchased 
more than 75 ' percent of their slaughter 
cattle, hogs, sheep and lambs from country 
sources (direct). Today the Department of 
Agriculture estimates that well over 80 per­
cent of all slaughter livestock is purchased 

>by packers directly from producers and/ cus­
tom feedlots.

The consequences of,these changes in live­
stock marketing patterns are perhaps best 
reflected in statistics of the Packers ahd 
Stockyards Administration, which picture the 
results of the increased exposure of live­
stock producers to the risks created by cer­
tain business practices engaged in by mem­
bers o f the packing industry. Between 1958 
and early 1975, 167 packers failed, leaving 
livestock producers unpaid for over $43 mil­
lion worth of livestock.
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Tsar
Original

Packers amount Amount Amount
owed for paid> still owed1

livestock

1968 ____ ___
1969.. ..-----
1960.. .____
1961.________
1962 __— . . .
1963 _______-
1964.. .:__—
1966.. . . . . __
1966__________
1967.. _. . . . .
1968. .  . . _
1969 ________
1970.. . _.....
1971 ________
1972 ..........
1973 ............
1974 __. . . . . .
1976 (1st 3 mo).

Total...

7 $568,679
10 1,370,328
7 608,863
7 494,032

17 1,612,163
6 826,423
3 115,098

18 1,992,351
9 2,189,099
9 1,997,748

10 1,041,371 „
12 870̂ 064
14 2,021,342
12 1,666,506
11 843,644
8 704,360
9 2,357,744
3 24,314,127 ...

167 45,393,831

$96,726 $472,953
168,266 1,212,062
236,335 173,618
173,637 320,396

6,733 1,605,430
90.000 636,423
33,007 82,091
73.000 1,919,361

363,682 1,826,617
18,907 1,978,841

1,041,871 
5,300 864,764

460,000 1,671,342
526,394 1,141,111
110,261 733,293

6,960 698,370
20.000 2,337,744

....____ 24,814,127
2,366,128 43,028,703

* Additional payments could have been made without the knowledge of the USDA. 
Source: Packers and Stockyards Administration, USDA,

m .
By far the largest of the failures was that 

of American Beef Packers (A B P ), which went 
bankrupt in January 1976, leaving producers 
in 13 States unpaid for a total of over $20 
million in livestock sales. O f particular con­
cern to the livestock producers in this in­
stance was the fact that ABP’s principal 
source of financing, General Electric Accept­
ance Corporation, stood ahead of them among 
the bankrupt’s creditors by virtue of its duly 
protected security interest in ABP’s inven­
tory, i.e., livestock and derivative products 
which the producers had sold on a cash basis 
and for which they had not been paid.

Under present'law, a packer is able to offer 
as security for a loan the livestock, meat, 
meat food products, or receivables or pro­
ceeds therefrom, which he has not paid for. 
The producer, who was responsible for rais­
ing, feeding, and caring for the livestock is 
left unpaid, while secured creditors reap the 
reward of his labors.

As of July 1, 1976, 23 States had responded 
to the ominous trend'of packer failures by 
enacting laws requiring bonds of packers. In  
the wake of the ABP bankruptcy, several 
States, including Kansas, Oklahoma, and 
Texas, have enacted laws subjecting packers 
to strict prompt payment requirements. At 
the present time, 26 States have enacted 
bonding requirements for packers. These re­
quirements vary widely from $1,000 to two 
full days* average purchases. Nineteen States 
currently have prompt payment statutes of 
some kind, which affect packer payment 
practices.

IV.
USDA figures show that in 1973 some $31 

billion worth of livestock and $4 billion 
worth of poultry were marketed in the 
United States, representing approximately 
one-third of all farm Income. Livestock is 
probably the single most important source of 
protein in the American diet. Thus, live­
stock producers occupy a position of 
unique national Importance. No individual is 
engaged in a riskier endeavor or one more 
vital to the national' interest than the pro­
ducer. And no entrepreneur is so completely 
at the mercy of the marketplace. The live­
stock producer, if he successfully combats 
the vicissitudes of weather, financing and 
skyrocketing costs, must sell when his cat­
tle are ready irrespective of the market. His 
livestock may represent his entire year’s out­
put. If he is not paid, he faces ruin.

The meat packing industry is, of course, an 
integral part of our Nation’s agricultural 
marketing system. What is needed to prevent 
future producer tragedies, as occurred fol­
lowing the ABP bankruptcy, is legislation

that will afford a measure of protection to 
the livestock producer and feeder and yet 
not be so restrictive as to reduce competi­
tion in the livestock slaughtering business. 
H.R. 8410 accomplishes this dual objective.

* *  *  *  *  

STATUTORY TRUST

Section 8 of H.R. 8410 creates a statutory 
trust for unpaid sellers of livestock to pack­
ers. .

Under this provision, no specific identifica­
tion of the livestock or the carcasses, meats, 
proceeds or receivables derived therefrom is 
required. Instead, they are held in a pool in 
trust for the benefit of all unpaid cash sell­
ers. Each cash seller would be entitled to a 
pro rata share in settlement of his account.

It is the Committee’s belief that the trust 
provision offers producers the best protection 
against packer bankruptcies. They would now 
receive their money, the money they expected 
to receive when they sold their livestock, 
before secured creditors. This provision, to­
gether with the bill’s provisions on packer 
prompt payment practices and packer bond­
ing, should avoid the recurrence of the ef­
fects of the American Beef Packers’ bank­
ruptcy.

The Committee further believes that It 
would be most beneficial if the Secretary, 
through the Packers and Stockyards Ad­
ministration, would formulate some means 
of notifying producers of a packer bank­
ruptcy. This notification would not affect 
the time periods established ip section 8 
for an unpaid seller to notify the packer and 
the Secretary to order to preserve his right 
to'Nthe trust. Such notification should spur 
unpaid cash sellers to file their notices and 
thereby preserve their right to the trust, 
while also allowing more rapid determination 
of the scope of the bankrupt packer’s estate.

The Committee Increased the time limits 
on the period during which an unpaid pro­
ducer can preserve his rights under the trust. 
The extension should help avoid an excep­
tional situation of long delays due to the ac­
tions of the Postal Service or Individual banks 
while still allowing for prompt determina­
tion of the producers who would share in 
the corpus of the trust.

Excerpts from page 7 -of Report No. 
94-1043, of the Committee on Agricul­
ture, House, on H.R. 8410, as issued on 
April 14, 1976, are also made a part of 
this statement of consideration, as fol­
lows:

Section 8. This section adds to title n  of 
the Act a new section 200 which applies to

any packer whose average annual purchases 
exceed $600,000. The new section requires 
that all livestock purchased by a packer in 
cash sales, and all lnterventorles of, or re­
ceivables or proceeds from meat, meat food 
products or livestock products derived there­
from be held by such packer in trust for the 
benefit of all unpaid cash sellers of such live­
stock until full payment has been received 
by such unpaid sellers. Payment shall not 
be considered to have been made if the seller 
receives a payment instrument which is dis­
honored. However, an unpaid seller loses the 

, benefit of the trust unless he gives written 
^notice to the packer and to the Secretary 

(1) within 15 days of the final date for 
making payment under section 409, or (2) 
within five days after he has received notice 
that the payment instrument, promptly 
presented for payment, has been dishonored.1 
A cash sale is defined as a sale in which the 
seller does not expressly extend credit to the 
buyer.

No specific identification of the livestock 
from which carcasses, meats, proceeds or 
receivables were derived is required. In ­
stead they are held in a pool in trust for 
the benefit of all unpaid cash sellers. Each 
seller would be entitled to a pro rata 3hare 
in settlement of his account. The trust does 
not extend to livestock, meats, etc., which 
have been purchased from the packer in good 
faith transactions. The provisions of this sec­
tion would prevail over State law.

Both committee reports, the Senate 
Committee Report of June 4, 1976, at 
page 8, and House Committee Report of 
April 14, 1976, at page 7, state that the 
delivery of a draft would not satisfy the 
requirements of new section 409 for 
prompt payment to the seller of live­
stock.

In the debates on the amendment, Mr. 
Hightower made the following statement 
which appears in the Congressional Rec­
ord of May 6, 1976, on page H 4018.

Mr. Chairman, if the gentleman will yield 
so I  may respond, as I  Interpret the Jones 
amendment that has nothing to do with the 
situation if both are at the scene. My amend­
ment provides that from the seUer the pro­
ducer can demand payment right then and 
there. My amendment provides if the seller 
is not at the scene, then the buyer or pur­
chaser may drop a check in the mail. The 
Jones amendment makes no reference to a 
check and even would imply and I  believe 
would provide or make it possible fo r  the  
purchaser to  pay by  draft, w hich  is on e  o f  
th e  abuses th at w e seek to  d o  away w ith  in  
th is legislation. (Emphasis added.)

Also in those debates Mr. Thone made 
the following statement which appears 
on page H 4008 of the May 6, 1976 Con­
gressional Record:

At this point I  wish to Insert In the Record 
for purposes of legislative history a letter I  
received in response to my Inquiry from 
Marvin L. McLain, administrator of the Pack­
ers and Stockyards Administration * * ♦ .

Questions and answers contained in that 
letter, which relate to the trust fund pro­
visions of the amendment to the Act, 
follow:

1. Section 8 of the Mil impresses a trust on 
all "livestock purchased by a packer in cash 
sales and all inventories of or receivables or 
proceeds from meat, meat food produets, or

1 Note. The amendment was enacted with 
80 days and 16 business days as a time limit.
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livestock derived therefrom" for the benefit 
of all unpaid cash sellers until full payment 
has been made. It was not intended by the 
Committee that any on-going segregation 
of funds (custodial account) would be re­
quired by this provision. Do you see any nec­
essity for segregation of such current assets?

Answer: No. There would be no need for 
any special segregation of such oorrent assets, 
since under the bill the trust attaches on 
such livestock, inventories, receivables and 
proceeds to the extent of the amount owed 
the unpaid cash sellers and there would be 
no necessity for a determination of the 
amount of that trust except in situations, 
such as bankruptcy,, where the interests of 
various claimants must be specifically deter­
mined. The amount of the trust could be 
determined from the packer’s records at any 
time by an audit. Although the livestock, 
inventories, receivables and proceeds derived 
from the livestock purchased by the packer 
in cash sales would be commingled with all 
other assets in the normal operations of the 
business, such an audit would reveal the 
extent of the interest of the unpaid cash 
sellers in such commingled asseto and there­
fore subject to the trust.

2. The Committee did not intend that the 
trust provisions, section 8,. extend to the 
meats or meat food products purchased (and 
held) by retailers from the packer in good 
faith transactions;, but rather, that the trust 
would attach to the accounts receivable, cash 
(or equivalent) or prooeeds received by the 
packer in payment for such products. For 
pusposes of conveying the practical effects 
of such a procedure to, the Membership on 
the Floor, could you explain how this would 
work and whether or not you believe this 
would work a hardship on the packers or the 
retail purchasers?

Answer: The Committee Report 94—1043 
states at page 7 that: “The trust does not 
extend to livestock, meats, etc.,, which have 
been purchased from the packer in good faith 
transactions": Upon the purchase by a re­
tailer in the ordinary course of his business, 
the packer would then have an account re­
ceivable from the retailer for the purchase 
price of the product and that account re­
ceivable would be subject to the trust. When 
the retailer pays the purchase price; the trust 
would then attach to that payment. In the 
event of bankruptcy of the packer after the 
purchase in the ordinary course of business 
ami prior to payment by the retailer to the 
packer, the relationship of the retailer and 
the packer would not change in tiny respect 
by virtue of the trust. The retailer would 
still owe the packer the purchase price of 
the product and when he pays for the prod­
uct, the payment would be subject t6 the 
trust to the extent of the amounts owed to 
the unpaid cash sellers of the livestock. The 
packer or the livestock seller would not be 
adversely affected by the fact that the trust 
would be applicable only with respect to the 
meat, meat food products, and livestock prod­
ucts in the possession of the packer, and then 
to the packer’s account receivable for the 
sale o f the products, and then to the pro­
ceeds paid by the retailer to the packer to 
satisfy thè account receivable;

3. The Committee intended that the trust 
established by section 8 to be a constructive 
statutory trust arising by operation of law 
and that it need no specifically identity the 
livestock, accounts receivable, meat or meat 
products to which it attaches until the event 
(insolvency or bankruptcy) occurs which, as 
a result of its occurrence (marshalling of as­
sets, etc.)'., résulte in the identification of 
certain assets to which it is attached.

As a practical matter, based on the experi­
ence of the Packers and Stockyards Adminis­
tration, should such identification of assets 
to which the trust would attach, in the event

of bankruptcy, cause any difficulty in the 
administration of this program as outlined 
above?

Answer: No. There should be no problem 
encountered in identifying the livestock, ac­
counts receivable, and proceeds from the 
meat, meat food produets, or livestock prod­
ucts subject to the trust for the unpaid cash 
sellers of the livestock. Under section 401 of 
the Packers and Stockyards Act, every packer 
is required to keep such accounts, records 
and memoranda as fully and correctly dis­
close all transactions involved in his busi­
ness. Insofar as we are aware, every packer 
keeps books and records from which the 
amount of the inventories, receivables and 
proceeds and the amount owed to each un­
paid cash seller of the livestock to the packer 
can be determined by an audit of those books 
and records. Upon bankruptcy, for example, 
an audit wouldr reveal the amount o f the 
commingled inventories, accounts receivable 
and proceeds, the amount owed to the unpaid 
cash sellers of livestock to the packer, and 
thus the extent of the application of the 
trust. The audit would reveal the amount 
which must be paid to the unpaid cash sell­
ers before the commingled inventories, ac­
counts receivable, and proceeds are freed 
from the trust. Accordingly, we foresee no 
problem in the administration of this pro­
gram as contemplated, by the Committee.

4. The Committee intended that existing 
secured credit transactions entered into be­
tween packers and their banks or other fi­
nancing agents become subject to the trust 
provisions of this bill upon the date of en­
actment, Could, the Packers and Stockyards 
Administration generally give publicity to 
the prospective enactment of this legislation 
so that packers would be on notice of its 
provisions? Further, do you believe such an 
effective date provision would work a hard­
ship on the industry ?

Answer: Yes. The Packers and Stockyards 
Administration would be glad to cooperate 
with the Committee in advising affected 
packers of action by the Congress with re­
spect to this provision. It  is our understand­
ing that the various packer associations have 
been keeping currently abreast of develop­
ments in connection with the bill and they 
are no doubt keeping their membership cur­
rently advised. Also, various financial organir 
zatlons have been following the develop­
ments in connection with the trust provi­
sions. Accordingly, we would anticipate that 
all affected packërs will receive timely notice 
of action by the Congress with respect to the 
trust provision and we would not anticipate 
any hardship on the industry in this regard.

5. Based on your experience with packers 
and their credit arrangements, need a “float­
ing lien creditor” arrangement between a 
packer and his banker or other financing en­
tity be in any way adversely affected by a 
trust provision such as that contained in 
Section 8? Explain.

Answer: The Section 8 trust provision 
would have an effect upon the credit arrange­
ments between a packer and his banker or 
other financial entity since the lender would 
no longer have the livestock of the unpaid 
cash sellers and the products therefrom 
available as a source of additional security 
for his loan to. the packer, until the live­
stock sellers have been paid. However, we 
would not anticipate that this result will 
have any adverse long term impact upon the 
credit arrangements of the packing industry.

8. Based on information you provided me, 
the states of Texas, Oklahoma and Oregon 
have laws relating to liens on livestock and 
products therefrom. A suggestion has been 
made that the Congress pass a bilT containing 
a provision establishing a lien on behalf of 
the sellers of livestock. Based on your ex­
perience, would the cost of a trust provision 
such as we have in H.R. 8410 cost any more 
than a federal lien provision?

Answer: Currently three states— Texas, 
Oklahoma and Oregon—have laws relating to 
liens on livestock and products therefrom, 
There is also legislation pending in the states 
of Florida and California which would pro­
vide. for liens on livestock sold to packers 
until payment is received by the seller.

There 'would, not appear to be any. mate­
rial difference in the cost between the trust 
provision contained in this bill and a federal 
lien provision. The trust provision is largely 
self enforcing and would only become effec­
tive in the event of bankruptcy or inability 
of the packer to pay.

In any sale of livestock to a packer, 
any extension of credit by the seller re­
sults in excluding the seller from par­
ticipating in the benefits of a trust 
created by Section 206. Thus, it would 
be a serious injustice if a packer,, or a 
dealer or market agency buying for a 
packer, purchased livestock on credit 
without the seller being fully informed 
of any rights he may be waiving when 
credit is extended. Misunderstandings 
about this on the part of livestock sellers 
agreeing to extend credit, could result in 
undue financial burdens on livestock 
selleis and lead to lengthy litigation. 
Further, effective administration o f the 
Act by the Secretary and the Courts re­
quires that it be possible to determine 
from a packer’s records who is entitled 
to the benefits of such a trust and who 
is not, in the event such a trust is 
created, and whether appropriate in­
formation is possessed by those who sen 
on credit and thus will not be entitled to 
the benefits of such a trust.

Accordingly, it is proposed that a new 
regulation, violation of which would con­
stitute an unfair or unjust practice 
within the meaning of the Act, be issued 
as follows:
§ 20L.200 Sal« of livestock to a packer 

on credit.
fa) No packer whose average annual 

purchases of livestock exceed $500,000 
shall purchase livestock on credit, and no 
dealer or market agency acting as an 
agent for such a packer shall purchase 
livestock on credit, unless:

f l )  before purchasing such livestock 
the packer obtains from the seller a writ­
ten acknowledgment as follows:

On this date, shown below, I  am selling 
livestock on credit to a  packer, and I  under­
stand that in doing so I  wUl have no rights 
under the trust provision of section 206 of 
the Packers and Stockyards Act,. 1921, as 
amended (7 U.8.C. 190, Pub. L. 94-410), with 
respect to this transaction.
Date________ ____ _______________________ _____ _
Signature __________ _________ ____________ ____

(2) such packer retains such acknowl­
edgment, and such dealer or market 
agency retains a copy thereof, in his rec­
ords for two years; and

(3) such seller receives a copy of such 
acknowledgment.

Xb) Purchasing livestock for which 
payment is to be made by a draft which 
is not a check, shall constitute purchas­
ing such livestock on credit within the 
meaning of paragraph (a) of this 
section.

(c) The provisions of this section shall 
not be construed to permit any transac­
tion prohibited by § 201.61(a) relating to
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financing by market agencies selling on 
a commission basis, or by $ 201.68 relat­
ing to financing packers by dealers or 
vice versa.

I t  is also proposed that a new State­
ment of General Policy be issued as 
follows:
§ 203.15 Trust k a d is  under section 

206.
Within the times specified under sec­

tion 206(b), the seller, to preserve his 
interest in the statutory trust, must give 
written notice to the packer and file such 
notice with the Secretory. One of the 
ways to satisfy the notification require­
ment under this provision, is to make 
certain that notice is given to the packer 
within the prescribed time by letter, 
mailgram, or telegram stating;

(1) Notification to preserve trust 
benefits;

(2) Identification of packer ;
(3) Identification of seller;
(4) Date of the transaction;
(5) Date of seller’s receipt of notice 

that payment instrument has been dis­
honored (If applicable); and

(6) Amount of money due,
and to make certain that a copy of such 
letter, mailgram, or telegram is filed with 
a P&SA area office or with P&SA, USD A, 
Washington, D.C. 20250, within the 
prescribed time.

While the above information Is desir­
able, any written notice which informs 
the packer and the Secretary that the 
packer has failed to pay for livestock, Is 
sufficient to meet the above-mentioned 
statutory requirement i f  it is given 
within the prescribed time.

Any interested person who wishes to 
submit written data, views or arguments 
concerning the proposed amendments 
may do so by filing them in duplicate, 
and any interested person who desires 
an oral hearing on the proposed amend­
ments may file a written request stating 
the reasons therefor, in duplicate, with 
the Hearing Clerk, Department of Agri­
culture, Washington, D.C. 20250, on or 
before February 22, 1977.

All written submissions made, and a 
transcript of any hearing which may be 
held, pursuant to this notice, will be 
made available fo r  public inspection at 
the Office of the Hearing Clerk during 
regular business hours (7 CFR 1.27(b)).

Done at Washington, D.C. this 17th 
day of December, 1976.

M a r vin  L . M cL a in , 
Administrator, Packers 

and Stockyards Administration.
(FR Doc.76-37587 Filed 12-21-76;8:45am]

[  9 CFR Parts 201 and 203 ]
PAYMENT AND ACCOUNTING FOR LIVE­

STOCK AND LIVE POULTRY
Proposed Rulemaking

Notice is hereby given in accordance 
with the administrative procedure pro­
visions of 5 U.S.C. 553, that pursuant to 
the authority conferred by sections 407 
(a) and 409(b) of the Packers and 
Stockyards Act, 1921, as amended (7

U.S.C. 228(a) and 228b (b) , Pub. L, 94- 
410), the Administrator of the Packers 
and Stockyards Administration is con­
sidering the amendment of the regula­
tions under the Act (9 CFR Part 201) to 
prescribe terms and conditions under 
which drafts may be used in payment for 
livestock, to clarify the responsibilities 
of the industry when checks are mailed 
to the seller in payment for livestock, and 
to require packers, market agencies,, and 
dealers who purchase livestock through 
agents to promptly reimburse such agents 
in accordance with the prompt payment 
provisions of the 1976 amendment to the 
Packers and Stockyards Act. The Ad­
ministrator is also considering a new 
Statement of General Policy regarding 
agreements for the mailing of checks in 
payment for livestock.

Statement o f consideration. The cur­
rent § 201.43 was promulgated before the 
1976 amendment o f the Act, It  was in­
tended to establish a uniform rule re­
garding payment for livestock purchased 
by packers, market agencies, and dealers 
consistent with the established custom 
of the industry that sales of livestock are 
on a cash basis. On September 13, 1978, 
the Packers and Stockyards Act, 1921, as 
amended, was further amended. A new 
section 409 was added which reads as 
follows:

Sec. 409(a) Each packer, market agency, 
or dealer purchasing Uvestock shall, before 
the close of the next business day following 
the purchase of livestock and transfer of 
possession thereof, deliver to the seller or 
his duly authorized representative the full 
amount of the purchase price : Provided, That 
each packer, market agency, or dealer pur­
chasing livestock for slaughter shall, before 
the close of the next business’day following 
purchase of livestock and transfer of posses­
sion thereof, actually deliver at the point of 
transfer of possession to the seller or his duly 
authorized representative a check or 
wire transfer funds to the seller's, account for 
the full amount of the- purchase price; or, In 
the case of a purchase on a carcass or “grade 
and yield” basts, the purchaser shall make 
payment by check at the point of transfer of 
possession or shall wire transfer funds to the 
seller’s account for the full amount of the 
purchase price not later than the close of the 
first business day following determination of 
the purchase price: Provided further, That if 
the seller or his duly authorized representa­
tive is not present to receive payment at the 
point of transfer of possession, as herein pro­
vided, the packer, market agency or dealer 
shall wire transfer funds or place a check in 
the United States mall for the full amount of 
the purchase price, properly addressed to the 
seller, within the time limits specified in th<g 
subsection, such action being deemed com­
pliance with the requirement for prompt 
payment;

(b ) Notwithstanding the provisions of sub­
section (a ) of this section and subject to 
such terms and conditions as the Secretary 
may prescribe, the parties to the purchase 
and sale of livestock may expressly agree In 
writing, before such purchase or sale, to 
effect payment in a manner other than that 
required In subsection (a ). Any such agree­
ment shall be disclosed In the records of any 
market agency or dealer selling the livestock, 
and in the purchaser’s records and on the 
accounts or other accounts Issued by the pur­
chaser relating to the transaction.

(c ) Any delay or attempt to delay by. a 
market agency, dealer, or packer purchasing 
livestock, the collection of funds as herein

provided, or otherwise for the purpose of or 
resulting In extending the normal period of 
payment for such livestock shall be con­
sidered an “unfair practice” In violation of 
this Act. Nothing in this section shall be 
deemed to limit the meaning of the term 
"unfair practice” as used in this Act.

For purposes of clarification as to the 
need for the amendment to the regula­
tions, excerpts from pages 7, 8,11 and 12 
of Report No. 94-932, of the Committee 
on Agriculture and Forestry, Senate 94th 
Congress, Second Session, on H.R. 8410, 
as issued on June 4 (legislative day June 
3), 1976, are made a part of this state­
ment of consideration as follows:

I SECTION 7. PROMPT PAYM ENT

Section 7 of the bUl adds to title IT  of the 
Packers and Stockyards Act a new section 409 
which, absent an express prior agreement In 
writing between the buyer and seller, re­
quires each packer, market agency, or dealer 
purchasing livestock, before the close of the 
next business day following the purchase of 
livestock and transfer of possession thereof, 
to wire transfer funds to the seller's account 
or to deliver to the seller or his duly au­
thorized agent, at the point of transfer of 
possession of the livestock, a check fo r the 
fu ll amount of the purchase price. The deliv­
ery of a draft would not satisfy this require­
ment. In  the case o f a purchase on a carcass 
or “grade and yield” basis, the check or wire 
transfer of funds would be due not later than 
the close of the first business day foUowlng 
determination of purchase price. I f  the seller 
or his duly authorized representative Is not 
present to receive payment at the point of 
transfer of possession, the packer, market 
agency or dealer, is required to wire transfer 
or mail the full amount of the purchase price 
to the seller within the time limits o f this 
section. Any delay or attempt to delay by a 
market agency, dealer,, or packer purchasing 
livestock, the appropriate or prompt collec­
tion of funds shall be considered an “unfair 
practice” in violation of the Act.

*  *  * '  *  * 

PROMPT PAYM ENT

Section 7 of H.R. 8410, as reported by the 
Committee, would basically require each 
packer, market agency, and dealer purchas­
ing livestock to pay for the livestock by the 
close of the next business day, following 
transfer of possession of the livestock, or in 
the case of purchases on a carcass or “grade 
and yield” basis, to pay for such livestock 
before the close of the next business day fol­
lowing the determination of the purchase 
price, as now required in the regulations.

This section superimposes on this basto 
requirement a slaughter proviso which gives 
the buyer two alternatives: (1) To wire 
transfer funds, or (2) to deliver payment at 
the point of transfer. I f  the buyer does not 
wire transfer funds, he is required to deliver 
payment to-the seller at the point of trans­
fer Dispossession of the livestock. I f  the seller 
or his authorized representative Is not pres­
ent at the point of transfer of the livestock 
to accept payment, the buyer must wire 
transfer or place payment In the mall within 
the prescribed time limits.

In  practice, with respect to a packer, this 
provision would operate In the follow­
ing manner. In areas where small feedlots 
predominate, the points of transfer of pos­
session are usually the packing plants in 
oases of direct sales, and the public markets. 
This means that the packer In those In­
stances would be obligated to make payment 
available at the packing plant or at the mar­
ket where the transfer of possession took 
place. Since this Is currently the manner in  
which payment is being made, there would
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be no appreciable change In practice. I f  the 
producer did not pick up payment at the 
packing plant or if the selling agency at the 
market is not available to receive the pay­
ment at the market within the prescribed 
time, the packer then would wire transfer 
the funds or place the check in the mail by 
the d o se  of the next business day. .

In  the Southwest and West where larger 
lots with scales predominate, the point of 
transfer is usually at the feedlot where the 
livestock is weighed. In  this instance the 
packer would be obligated to wire transfer 
funds or to deliver payment to feedlot. Under 
the latter alternative, if the seller or his rep­
resentative is not present to receive payment, 
the packer would then wire transfer funds 
or place the check in the mail by the close 
of the next business day.'

Nothing in section 7 would preclude a 
packer and a producer from agreeing in writ­
ing that the packer may transmit through 
the mails, by the close of the next business 
day, payment for livestock purchased. Such 
action would not result in the producer being 
considered a credit seller. If, however, the 
agreement is for payment beyond the close of 
the next business day, the producer would 
be. considered a credit seller and as such 
would forfeit his rights under the trust.

In  the case of sales at public markets, the 
market would make payment available to the 
sellers at the market since that would be the 
point of transfer of possession of the live­
stock. I f  the seller is not present at the mar­
ket to receive payment, the market would 
wire transfer payment or place payment in 
the mall before the close of the business day 
following the sale.

Excerpts from page 7,11, and 12 of Re­
port No. 94-1043 of the Committee on 
Agriculture, House, 94th Congress, Sec­
ond Session, on H.R. 8410, as issued on 
April 14, 1976, are also made a part of 
the statement of consideration, as fol­
lows:

Section 7.— This section adds to title IV  of 
the Packers and Stockyards Act a new sec­
tion 409 which, absent an express prior agree­
ment in writing between the buyer and seller, 
requires each packer, market agency, or 
dealer purchasing livestock before the close 
of the next business day following the pur­
chase of livestock and transfer of possession 
thereof to wire transfer funds to the seller’s 
account or to deliver to the seller or his duly 
authorized agent, at the point of transfer 
of possession of the livestock, a oheck for the 
fu ll amount of the purchase price. The deliv­
ery oPa draft would not satisfy this require­
ment. In the case of a purchase on a carcass 
or “grade and yield” basis, the check or wire 
transfer of funds would be due not later than 
the close of the first business day following 
determination of purchase price. Any delay 
or attempt to delay by a market agency, 
dealer, or packer purchasing livestock, the 
collection of funds as provided pursuant to 
subsection (a ) or (b ) or otherwise for the 
purpose of or resulting in extending the nor­
mal period of payment for such livestock 
Shall be considered an "unfair practice” in 
violation of the Aot.

* * * * *  
Considerable discussion ensued on an 

amendment to section 7 (prompt pay) pro­
posed by Mr. Hightower. The amendment 
restructures the prompt payment provision 
to require payment solely by delivery of a 
check or wire transfer of funds to the seller’s 
account eliminating payment by mail. It also 
provides that in the case of a purchase on* a  
carcass or "grade and yield” basis, payment 
is required not later than the close of the 
first business day following determination

of the purchase price. It was pointed out 
that, if a producer made a sale to a packer 
and contracted for the hauling of the cattle 
to the packer, the transfer of possession 
would occur at the packing plant, and that 
the packer would have the obligation to 
make payment to the seller or his agent at 
that point. I f  the buyer stands ready, will­
ing, and able to tender a check at the point 
of transfer of possession at the time transfer 
takes place and for 24 hours thereafter, but 
no representative of the seller appeared to 
accept the check, the buyer would have sat­
isfied his obligation under this provision. 
The buyer would, however, still have an ob­
ligation to make payment within a reason­
able period of time.

The seller could pick up the check himself 
or constitute a commission agent or trucker 
as his agent to pick up the check. He could 
also agree in writing to other payment ar­
rangements. The Committee agreed to an 
amendment to provide that such other ar­
rangements would be subject to such terms 
and conditions as the Secretary might pre­
scribe to protect either party from being 
forced into an arrangement to which he 
otherwise might not wish to agree or to 
cover other unforseen circumstances. The 
Committee deleted from the amendment any 
reference to “transmittal” of payment to 
make clear that, absent a prior written agree­
ment between seller and buyer, the payment 
requirement could , pot be satisfied by trans­
mitting it by mail. The Committee then 
agreed to the Hightower amendment by 
voice vote.

Both committee reports, the Senate 
Committee Report of June 4, 1976, on 
page 8, and the House Committee Report 
Of April 14,1976, on page 7, state that de­
livery of a draft would not satisfy the 
requirements of new Section 409 for 
prompt payment to the seller of livestock.

The House report on page 12 also states 
that absent a prior written agreement 
between buyer and seller, the paymefit 
requirement could not be satisfied by 
transmitting it by mail. The Senate re­
port on page 12 also states, “Nothing in 
[the prompt payment requirement] 
would preclude a packer and a producer 
from agreeing in writing that the packer 
may transmit through the mails, by the 
close of the next business day, payment 
for livestock purchased. Such action 
would not result in the producer being 
considered fit-credit seller.”

The proposed change in paragraph (c) 
of regulation 201.43 covers purchases 
through agents who use their own funds 
to pay for livestock purchased on order. 
I t  requires the person who places the 
order for livestock, to pay such an agent 
in the same manner as required of buyers 
in Section 409 of the Act.

Accordingly, it is proposed that § 201.43 
of the regulations under the Packers and 
Stockyards Act be amended by revising 
paragraphs (b) and (c) thereof and add­
ing a new paragraph (d) to read as 
follows:
§ 201.43 Payment and accounting for 

livestock and live poultry.
* * * • •

(b) Prompt payment for livestock— 
terms and conditions.

(1) No packer, market agency, or deal­
er shall purchase livestock for which pay­
ment is made by a draft which is not a 
check, unless the seller expressly agrees

in writing before the transaction that 
payment may be made by such a draft.

(2) No packer, market agency, or deal­
er shall mail a check in payment for live­
stock purchased for cash unless:

(i) (a) the seller or his duly authorized 
representative is not present to receive 
payment at the point of transfer of pos­
session of such livestock, on or before the 
close of the next business day, following 
the purchase of livestock and transfer of 
possession thereof, or in the case of a 
pinchase on a “ carcass” or “grade and 
yield” basis, the close of the first business 
day following determination of the pur­
chase price: or

(b) the seller expressly agrees in writ­
ing before the transaction that payment 
may be made by such mailing of a check; 
and

(ii) such check is placed with proper 
postage prepaid and properly addressed 
to the seller in a post office, letter box, 
or other receptacle regularly used for the 
deposit of mail for delivery, from which 
the mail is scheduled to be collected be­
fore the close of the next business day 
following the purchase of livestock and 
transfer of possession thereof, or in the 
case of a purchase on a “carcass” or 
“ grade and yield” basis, the close of the 
first business day following determina­
tion of the purchase price.

(3) Any agreement referred to in this 
paragraph' (b) of this section shall be 
disclosed lin the récords of any market 
agency or dealer selling such livestock, 
and in the records of the packer, market 
agency or dealer purchasing such live­
stock, and retained by such persons for— 
two calendar years.

(4) No packer, market agency, or 
dealer shall, £is a condition o f purchase 
by him of livestock, impose, demand, 
compel or dictate the terms or manner 
of payment.

(c) Purchasers to promptly reimburse 
agents. -

(1) Each packer, market agency, or 
dealer whQ utilizes or employs an agent 
to purchase livestock for him, shall, in 
transactions where such agent advances 
his own funds to pay for such livestock 
purchased on order, deliver a check or 
wire transfer funds to such agent in the 
full amount advanced, before the close of 
the next business day following purchase 
and transer of possession thereof unless 
otherwise expressly agreed in writing be­
tween the principal and agent before the 
purchase of the livestock. Any such 
agreement shal be disclosed in the rec­
ords of the principal and in the records 
of any market agency or dealer acting as 
such agent, and retained by the principal 
for two cfiilendar years.

(2) Any agent using his own funds to 
pay for livestock purchased for a packer, 
market agency, or dealer on order, shall, 
for the purpose of obtaining reimburse­
ment,. be deemed to be a seller to such 
packer, market agency, or defiiler within 
the meaning of paragraph (b) of this 
section, above.

<d) The provisions of paragraphs (b) 
(1) and (c) of this section shall not be 
construed to permit any transaction pro­
hibited by § 201.61(a) relating to finano-
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ing by market agencies selling on a com­
mission basis, or by § 201.68 relating to 
financing packers by dealers or vice 
versa.

It  is further proposed that violation of 
, § 201.43(b) or (c ), as set forth above, 
would constitute an unfair or unjust 
practice within the meaning of the Act, 
excluding a violation of § 201.43(b) (3> 
not accompanied by any other violation 
of these provisions. À violation of § 201.- 
43(b) (3), whether or not accompanied by 
any other violation of these provisions, 
would constitute a violation of Section 
401 of the Act.

It  is also proposed that a new State­
ment o f -General Policy under the Act 
be issued with respect to the manner in 
which sellers may authorize purchasers 
to mail checks in payment for livestock 
purchases.

Section 206 of th^Act (7 U.S.C. 196), 
added by Pub. L. 94r-410 provides for the 
holding of certain livestock, inventories, 
proceeds and receivables, by a packer in 
trust for the benefit of unpaid cash sell­
ers. Subsection (c) thereof provides, 
“For the purpose of this section, a cash 
sale means a sale in which the seller does 
not expressly extend credit to the buyer.” 
(Emphasis added)

Section 409 of the Act (7 U.S.C. 228b), 
also added by Pub. L. 94-410, requires 
each packer, market agency, or dealer 
purchasing livestock to deliver to the sell­
er or his duly authorized representative 
the full amount of the purchase price 
within time limits specified therein. This „ 
requirement is subject to a proviso that 
if livestock is purchased for slaughter 
and if payment is made by check rather 
than wire transfer, such check must, 
within time limits specified therein, be 
actually delivered at thé point of trans­
fer of possession to the seller or his duly 
authorized representative. There is a sec­
ond proviso that if the seller or his duly 
authorized representative is not present 
at the point of transfer of possession to 
receive such check, then such check 
must, within the same time limits, be 
mailed to the seller.

The Packers and Stockyards Adminis­
tration believes that if a seller or his duly 
authorized representative is not present 
at the point of transfer of possession to 
receive such a check, whether or not he 
so informs the purchaser in advance, 
that fact alone would not constitute an 
express extension of credit within the 
meaning of section 206(c) because it 
would not give the purchaser any more 
time to issue such check, than is provided 
in section 409(a).

The Packers and Stockyards Admin­
istration further believes that if a seller 
of livestock agrees that payment may be 
made by mailing a check within the time 
limit as provided in section 409(a), 
whether or not such seller is present at 
the point of transfer of possession to re­
ceive such check, that fact alone likewise 
would not constitute an express extension 
of credit within the meaning of section

206(c), because it would not give the pur­
chaser any more time to issue such check, 
than is provided in section 409(a).

Such an agreement would constitute an 
agreement “ to effect payment in a man­
ner other than that required in subsec­
tion (a ),” (emphasis added) within the 
meaning of section 409(b) o f'the Act, 
and would also be subject to § 201.43 (b) 
and (c ) , of the regulations issued under 
the Act.

The Packers and Stockyards Adminis­
tration believes that it is an unfair or 
unjust practice in violation of the Act, 
for packers, market agencies, or dealers 
to buy livestock and issue worthless 
checks in purported payment therefor. 
The fact that it is possible for such a pur­
chaser so to violate the Act, should not 
give rise to a presumption that an agree­
ment for payment by mailing a check 
within the time limit as provided in sec­
tion 409(a), is an extension of credit by 
the seller to the purchaser. It would be 
absurd to presume that a seller consents 
to the issuance to him of a worthless 
check.

The Packers and Stockyards Adminis- 
tion believes to be pertinent to this 
matter, that section 206 and section 409 
were both added to the Act by the same 
amendment, Pub. L. 94-410, and that Re­
port No. 94-932 of the Committee on Ag­
riculture and Forestry, Senate, on the Bill 
which later became Pub. L. 94-410, re­
cited at page 12, “Nothing in (section 409 
of the Act) would preclude a packer and 
a  producer from agreeing in writing that 
the packer may transmit through the 
mails, by the close of the next business 
day, payment for livestock purchased. 
Such action would not result in the pro­
ducer being considered a credit seller.”

The Packers and Stockyards Adminis­
tration also believes to be pertinent to 
this matter, that § 201.43(b) of the regu­
lations issued under the Act, for more 
than ten years prior to the enactment of 
Pub. L. 94-410, required “Each packer, 
market agency or dealer purchasing live­
stock * * * before the close of the next 
business day following the purchase o f 
livestock and the determination of the 
amount of the .purchase price, [to] 
transmit or deliver to the seller or his 
duly authorized agent the full amount of 
the purchase price, unless otherwise ex­
pressly agreed between the parties before 
the purchase of the livestock.”  As recited 
when that provision was first issued, 29 
FR 1796, its purpose was to establish, a 
uniform rule regarding payment for live­
stock purchased by packers, market agen­
cies, and dealers “consistent with (1) the 
established custom that sales of livestock 
are on a cash basis. * * *”

It  is a well-established custom of the 
industry that a sale of livestock in which 
payment is to be made by a check mailed 
the next business day following purchase 
and determination of the amount of the 
price, is a cash transaction Involving no 
extension of credit by the seller to the 
purchaser.

Therefore, the following Statement of 
General Policy is proposed:

§203.16 Mailing:of checks in payment 
for livestock purchased for cash and 
not on credit.

The Packers and Stockyards Adminis­
tration recognizes that one who sells live­
stock to a packer, market agency, or 
dealer, may not intend to be present at 
the point of transfer of possession of the 
livestock, tovreceive payment, at the time 
a check in payment for such livestock 
may be delivered by the purchaser, and 
may not wish to authorize a representa­
tive to receive such a check; or for other 
reasons such a seller may prefer that 
such a purchaser makfe payment by mail­
ing a check within the time limit as pre­
scribed in section 409(a). In cases when 
the seller does not intend to be present, 
he may use the following form of notifi­
cation to the purchaser:

I  do not intend to be present at thé point 
of transfer of possession of livestock sold by 
me to (name of packer, market agency, or 
dealer) for the purpose of receiving a check 
in payment for such livestock. I hereby direct 
(name of packer, market agency, or dealer) 
to make payment for livestock purchased 
from me, by mailing a check for the fuU 
amount of the purchase price within the 
time limit as provided in Section 409(a) of 
the Packers and Stockyards Act, 1921, as 
amended, and in accordance with the pro­
visions of Section 201.43(b) of the regula­
tions thereunder.

This does not constitute an extension of 
credit to (name of packer, market agency, 
or dealer). This is subject to cancellation by 
me at any time, and if not cancelled by 
(date ), it shall terminate on that date.

If.the seller for reasons other than not 
being present to receive payment prefers 
to have the packer, market agency, or 
dealer make payment by mailing a check 
within the time limit as provided in sec­
tion 409(a) , he may use the above form 
but should not include the statement in 
the first sentence that he does not Intend 
to be present.

Any interested person who wishes to 
submit written data, views or arguments 
concerning the proposed amendment and 
Statement may do so by filing them, and 
any interested person who desires an oral 
hearing thereon may file a written re­
quest stating the reasons therefor, in 
duplicate, with the Hearing Clerk, De­
partment of Agriculture, Washington, 
D.C. 20250, on or before February 22, 
1977.

All written submissions made, and a 
transcript of any hearing which may be 
held, pursuant to this notice, will be 
made available for public inspection at 
the Office of the Hearing Clerk during 
regular business hdiirs (7 CFR § 1.27 
(b )).

Done at Washington, D.C. on this 17th 
day of December 1976.

M arvin  L . M cL a in , 
Administrator, Packers and 

Stockyards Administration.
(FR Doc.76-37589 Filed 12-21-76:8:45 Mnf
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FEDERAL ENERGY 
ADMINISTRATION

DOMESTIC CRUDE OIL ALLOCATION 
PROGRAM

Entitlement Notice for October 1976

In  accordance with the provisions of 
10 CFR 211.67 relating to FEA’s domestic 
crude oil allocation program the monthly 
notice specified in § 211.67 (i) is hereby 
published.

Based on reports submitted to FEA by 
refiners -and other firms as to crude oil 
receipts, crude oil runs to stills and eli­
gible product imports for October 1976, 
imported naphtha utilized as a petro­
chemical feedstock in Puerto Rico, appli­
cation of the entitlement adjustment for 
residual fuel oil production for sale in the 
East Coast market provided in § 211.67
(d) (4), and application of the entitle­
ment adjustment for small refiners pro­
vided in § 211.67(e), the national domes­
tic crude oil supply ratio for October 1976 
is calculated to be .292905.

In accordance with § 211.67(b) (2) , to 
calculate the number of barrels' of 
deemed old oil included in a refiner’s 
adjusted crude oil receipts for the month 
of October 1976, each barrel of old oil is 
equal to one barrel of deemed old oil and 
each barrel of upper tier crude oil is equal 
to .167604 of a barrel of deemed old oil.

The issuance of entitlements for the 
month of October 1976 to refiners and 
other firms is set forth in the Appendix 
to this notice. The Appendix liste the 
name of each refiner and other firm to 
which entitlements have been issued, the 
number of barrels of deemed old oil in­
cluded in each such refiner’s adjusted 
crude oil receipts, the number of entitle­
ments issued to each such refiner or other 
firm, and the number of entitlements 
required to be purchased or sold by each 
such refiner or other firm.

Pursuant to 10 CFR § 2il.61(i) (4), 
FEA hereby fixes the price at which en­
titlements shall be sold and purchased 
for the month of October 1976 at $7.84, 
which is the exact differential as reported 
for the month of October between the 
weighted average per barrel costs to re­
finers of old oil and of imported crude 
oil, less the sum of 21 cents.

In accordance with 10 CFR § 211.67 
(b ), each refiner that has been issued 
fewer entitlements for the month of Oc­
tober 1976 than the number of barrels 
of deemed old oil included In its adjusted 
crude oil receipts is required to purchase 
ia number of entitlements for the month

of October 1976 equal to the difference 
between the number of barrels of deemed 
old oil included in those receipts and the 
number of entitlements issued to and 
retained by that refiner. Refiners which 
have been issued a number of entitle­
ments for the month of October 1976 in 
excess of the number of barrels of 
deemed old oil included in their adjusted 
crude oil receipts for that month and 
other firms issued entitlements shall sell 
such entitlements to refiners required to 
purchase entitlements. In addition, cer­
tain refiners are required to purchase or 
sell entitlements to effect corrections for 
reporting errors for the months Septem­
ber 1975 through September 1976 pur­
suant to 10 CFR § 211.67(j) (1).

Pursuant to § 211.670) (2), the Octo­
ber 1976 installments of the amounts 
representing corrections for reporting er­
rors for months prior to September 1975 
are shown in a separate column in the 
listing and these installments will con­
tinue to be shown in entitlement notices 
through the notice for February 1977. As 
set forth in the revised special correction 
notice issued on September 21, 1976, the 
total dollar amounts of the special cor­
rections have been divided into eight 
substantially equal installments for re­
flection in each firm’s entitlement posi­
tion for each of the months July 1976 
through February 1977, based on the 
particular month’s entitlement price.

The listing of.refiners’ old oil receipts 
contained in the Appendix reflects any 
adjustments made by~ FEA pursuant to 
§ 211.67(h) .

The listing contained in the Appendix 
identifies in a separate column addi­
tional entitlements issued to refiners pur­
suant to relief granted by FEA’s Office 
of Exceptions and Appeals. Also set forth 
in this column are the adjustments for 
relief granted by the Office of Exceptions 
and Appeals for 1975, which adjustments 
are being reflected in monthly install­
ments commencing with the September 
1976 entitlement notice. The number of 
installaments is dependent on the magni­
tude of the adjustment to Le made. For a 
full discussion of the issues involved, see 
Beacon Oil Company, et al, 4 FEA par, 
----- (November 5, 1976).

The listing in the Appendix does not 
reflect an entitlement obligation of 
$379,965.42 (or 48,465 entitlements) of 
Delta Refining Company for the month 
October 1976 that is attributable to ad­
justments for exception relief received 
by Delta in 1975. This obligation has been 
temporarily stayed by the United States

District Court for the District of Colum­
bia. I f  this lawsuit is ultimately re­
solved in FEA’s favor, FEA will reflect 
this entitlement obligation in the calcu­
lation of Delta’s entitlement position in 
the entitlement notice to be published in 
the first month following such resolution, 
and the amount so reflected will, in ac­
cordance with the Court’s order, include 
interest at the rate prescribed by the 
Court.

For purposes of the adjustments to re­
finers’ crude run yolumes under § 211.67
(d )(4 ), total production of residual fuel 
oil for sale in the East Coast market (in 
excess of the first 5,000 barrels per day 
thereof for each refiner reporting such 
production). was 12,960,362 barrels for 
October 1976. For that month, imports 
of residual fuel oil eligible for entitlement 
issuances totaled 29,191,825 barrels.

The total number of entitlements re­
quired to be purchased and sold under 
this notice is 22,424,862.

Payment for entitlements required to 
be purchased under 10 CFR § 211.67(b) 
for October 1976 must be made by De­
cember 31,1916.

On or prior to January 10, 1977, each 
firm which is required to purchase or sell 
entitlements for .the month of October 
1976 shall file with FEA the monthly 
transaction report specified in 10 CFR 
§ 211.66 (i) certifying its purchases and 
sales of entitlements, for the month of 
October. FEA has mailed the -monthly 
transaction report forms for the month 
of October to reporting firms. FEA re­
quests that firms which have been un­
able to locate other firms for required 
entitlement transactions by December 31, 
1976 contact FEA at 202-254-6296 to ex­
pedite consummation of these transac­
tions. For firms that have failed to con­
summate required entitlement transac­
tions on or prior to December 31, 1976, 
FEA may direct sales and purchases of 
entitlements pursuant to the provisions 
of 10 CFR § 211.67(k).

This notice is issued pursuant to Sub- 
part G of FEA’s regulations governing its 
administrative procedures and sanctions, 
10 CFR Part 205. Any person aggrieved 
hereby may file an appeal with FEA’s 
Office of Exceptions and Appeals in ac­
cordance with Subpart H of 10 CFR Part 
205. Any such appeal shall be filed on or 
before January 21, 1977.

Issued in Washington, D.C. on Decem­
ber 17,1976.

M ichael F. Butler, 
General Counsel.

{PR Doc.76-37621 Piled 12-20-76;8:45 am]
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Just Released

CODE OF FEDERAL REGULATIONS
(Revised as of October 1, 1976)

Quantity Volume t _ Price Amount

-----------  Title 46— Shipping (P arts  140-165) $4. 00 $—------

----- -----  Title 46— Shipping (P arts 166-199) 2.65 ------ -

________ Title 47—Telecommunication (P a rt 80-End) 48 [Reserved] 6.20 ---------

--------- - Title 49— Transportation (P arts  1000-1199) 3. 95 ------- —

Total Order $-

[A  Cumulative checklist of CFR issuances for 1976 appears in the first issue 
of the Federal Register each month under Title 13

PLEASE DO NOT DETACH

MAIL ORDER FORM To:
Superintendent of Documents, Government Printing Office, Washington, D.C. 20402

Enclosed find $ ......................___ ._____ -  (check, money order, or Supt. of Documents coupons)  or charge to my

Deposit Account N o . ................................. Please send m e .................. copies of:

please Pill in  m ailin g  label ame " “ ” *
BELOW Street address -— ------- — —  --------- -------------------- ,-------- ------— ----------— _— 

City and State------------------------ ------—-------- ----------------- - ZIP Code------- ------—

FOR USE OF SUPT. DOCS.
____ Enclosed______________

To  be mailed 
____ later________ - ________

____ Subscription-------------

Refund__ - —  ----------

Coupon refund---------

Postage------------ -------

Foreign Handling— .

FOR PROMPT SHIPMENT, PLEASE PRINT OR TYPE ADDRESS ON LABEL BELOW, INCLUDING YOUR ZIP CODE

U.S< GOVERNMENT PRINTING OFFICE 

ASSISTANT PUBLIC PRINTER 

(SUPERINTENDENT OF DOCUMENTS)

WASHINGTON, D.C. 20402

OFFICIAL BUSINESS

Nam e .

City and. State . . . . —---------------- — -------------- -------- ZIP Code  --------—.

POSTAGE AND FEES PAID 

U.S. GOVERNMENT PRINTING OFFICE 

375

SPECIAL FOURTH-CLASS RATE 
BOOK
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