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Rules and Regulations

Title S—ADMINISTRATIVE
PERSONNEL

Chapter I—Civil Service Commission

PART 511—CLASSIFICATION UNDER
THE GENERAL SCHEDULE

PART 534—PAY UNDER OTHER
SYSTEMS

Miscellaneous Amendments

Section 511.201(b) is amended to show
exclusion from Part 511 and from classi-
fication under the general schedule of
position of dance therapy intern, Saint
Elizabeth’'s Hospital, Department of
Health, Education, and Welfare. Section
534.202(b) is amended to show additional
maximum stipends preseribed for posi-
tions of dance therapy intern, Saint Eliz-
abeth’s Hospital, Department of Health,
Education, and Welfare, as set out below.

1. Effective October 11, 1972, the fol-
lowing item is added to paragraph (b) of
§ 511.201.

§511.201 Coverage of and exclusions
from the General Schedule.

. - - L -
() Ezclusions. * * *

Dance therapy iIntern, Saint Elizabeth’s
Hospital, Department of Health, Education,
8nd Welfare, approved training after an st-
talnment of & bachelor's degree, or after a
minimum of 1 or 2 years of postgraduate
raining,

© . * . .
(6US.C. sec. §102)

2. Effective October 11, 1972, the fol-

lowing item s added to paragraph (b) of
§ 534,202,

§534.202

. L - - »
(b) * » »

Maximum stipends.

Dance therapy intern, Saint Elizabeth's Hos-
pital, Department of Health, Education,
and Welfare:

Approved training after attainment of
& bachelor’s T e o BV T

Approved training after a minimum of

1 year postgraduate training________ I-8
Approved training after a minimum of
vears postgraduate training.______ L-7

(6 US.C. secs; 5102, 5351, 5352, 5541 )

UNITED STATES Crvin SERYV~
ICE COMMISSION,
JAMES C, Spery,
Ezxecutive Assistant to
the Commissioners.

[FR Doc.72-20726 Piled 12-1-72;8:45 am]

[sear]

PART 713—EQUAL OPPORTUNITY

Subpart B—Equal Opportunity With-
out Regard to Race, Color, Religion,
Sex, or Place of National Origin

EFFECTIVE DATE; CORRECTIONS

Except for § 713.271, which is effective
March 24, 1972, the effective date of the
revision of Subpart B of Part 713 as pub-
lished in the Feperar REGISTER on Oc-
tober 21, 1972 (37 F.R. 22717), (F.R.
Doc. 72-18054), is December 1, 1972.

The following corrections are made:

1. The authority citation of the end
of the table of contents is amended to
read as follows:

AvurHORITY: The provisions of this Part
7138 issued under 5 U.S.C. §§ 1301, 3301, 3302,
7151-7164, 7301; 86 Stat. 111; E.O. 10577 8
CFR 1954-58 Comp., p. 218; E.O. 11222, 3
CFR 1964-1965 Comp., p. 306; E.O. 11478,
3 CFR 1966-70 Comp., p. 803.

§ 713.204 ' [Corrected]

2. Under § 713.204, at the end of sub-
paragraph (6) of paragraph (d) delete
the period and add a semicolon; at the
end of subparagraph (4) of paragraph
(f) delete the period and add a semi-
colon; at the end of paragraph (g) omit
the word “and”; and at the end of para-
graph (h) delete the period, add a semi-
colon and the word “and.”

§ 713.213 [Corrected]

3. Under §73.213(a), the fourth sen-
tence and the sixth sentence should read
as follows: “If the final interview is not
concluded within 21 days and the matter
has not previously been resolved to the
safisfaction of the aggrieved person, the
aggrieved person shall be informed in
writing at that time of his right to file a
complaint of discrimination. * * * The
Counselor shall not attempt in any way
to restrain the aggrieved person from
filing a complaint.”

§ 713.217 [Corrected]

4. Under § 713.217(a), the second sen-
tence should read as follows: “For this
purpose, the agency shall furnish the
complainant or his representative a copy
of the investigative file promptly after
receiving it from the investigator, and
provide opportunity for the complainant
to discuss the investigative file with ap-
propriate officials,”

§ 713.221 [Corrected]

5. Under § 713.221, paragraph (@, a
comma should be Inserted after the
words “the Commission,”,

§ 713.262 [Corrected]

6. Under §713.262, paragraph
should appear as (b) (2).

(c)

-§ 713.281

7. Under § 713.281, delete the word
“within”; at the begining of paragraphs
(a) and (¢) add the word “Within"”; and
at the beginning of paragraphs (b) and
(d) add the word “After”, making the
section read as follows:

Statutory right.

An employee or applicant is authorized
by section 717(c) of the Civil Rights Act,
as amended, 84 Stat. 112, to file a ecivil
action in an appropriate U.S, district
court:

(a) Within thirty (30) calendar days
of his receipt of notice of final action
taken by his agency on a complaint,.

(b) After one hundred-eighty (180)
calendar days from the date of filing a
complaint with his agency if there has
been no decision.

(c) Within thirty (30) calendar days
of his receipt of notice of final action
taken by the Commission on his com-
plaint, or,

(d) After one hundred-eighty (180)
calendar days from the date of filing
an appeal with the Commission if there
has been no Commission decision,

§ 713.282 [Corrected]

8. Under §713.282, in the fifth line,
§ 718.220 should follow 713.217, making
the first sentence read as follows: “An
agency shall notify an employee or ap-
plicant of his right to file a civil action,
and of the 30-day time limit for filing, in
any final action on a complaint under
§§ 713.215, 713.217, 713.220, or § 713.221.”

UNITED STATES CI1vIL SERV-
1CE COMMISSION,
JAMES C, SPrY,
Ezxecutive Assistant
to the Commissioners.

[FR Doc¢.72-20727 Filed 12-1-72:8:45 am]

[SEAL]

Title 6—ECONOMIC
STABILIZATION

Chapter lll—Price Commission

PART 305—PROCEDURAL
REGULATIONS
Compromise of Civil Penalties
The purpose of this amendment is to
add new Subpart J to Part 305 of the
procedural regulations of the Price Com-

mission to prescribe the procedures used
by the Price Commission for the com-

promise and collection of certain eivil
penalties provided for by section 208(b)
of the Economic Stabilization Act, as
amended.
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Section 208(b) of the Economic Sta-
bilization Act, as amended, provides that
whoever violates any order or regulation
issued under that Act is subject to a
civil penalty of not more than $2,500
for each violation. Subpart J, as adopted
herein, sets forth the procedural rules
for the compromise and collection of
civil penalties in those cases in which
the Price Commission considers it ap-
propriate or advisable to invite settle-
ment through compromise in lieu of other
administrative action or before institut-
ing court proceedings,

Since these regulations prescribe pro-
cedures relating to the management of
the Price Commission, further notice and
public procedures thereon are unneces-
sary and they may be adopted in less
than 30 days from the date of their
publication in the FEDERAL REGISTER.

(Economic Stabilization Act of 1970, as
amended, Public Law 91-379, 84 Stat. 799;
Public Law 91-558, 84 Stat. 1468; Public Law
92-8, 85 Stat. 13; Public Law 92-15, 85 Stat.
38; Economic Stabilization Act Amendments
of 1971, Public Law 92-210, 85 Stat. 743;
Executive Order No. 11640, 37 F.R. 1213,
January 27, 1972; Cost of Living Council
Order No. 4, 36 F.R. 20202, October 16,
1971)

In consideration of the foregoing, ef-
fective November 30, 1972, Part 305 of
Title 6 of the Code of Federal Regula-
tions is amended as set forth below.

Issued in Washington, D.C., on No-
vember 30, 1972,

C. JACKSON GRAYSON, Jr.,
Chairman, Price Commission.

1. The table of sections is amended by
adding the following items at the end
thereof :

Subpart J—Compromise of Civil Penalties
Sec.
305.110
305.111

Purpose and scope.
Notice of possible compromise of
civil penalties.

Response to notice.
305.113 Acceptance of offer to compromise.
305.114 No compromise.

2. Section 305.1(a) is amended by
adding a new subparagraph (7) to read
as follows:

§ 305.1 Purpose and scope.

(a') LI
(7) Settlement of
through compromise.

- - * L -

3. A new subpart is added at the end
of the part to read as follows:
Subpart J—Compromise of Civil
Penalties
§ 305.110 Purpose and scope.

Under section 208(b) of the Economic
Stabilization Act of 1970, as amended,
whoever violates an order or regulation

issued by the Price Commission under

305.112

civil penalties

RULES AND REGULATIONS

that Act is subject to a civil penalty of
not more than $2,500 for each violation.
This subpart prescribes procedures gov-
erning the compromise and collection of
those civil penalties which the Price
Commission considers appropriate or
advisable to settle through compromise.

§305.111 Notice of possible compromise
of civil penalties.

If the Price Commission considers it
appropriate or advisable under the cir-
cumstances of a particular civil penalty
case to settle it through compromise, the
General Counsel of the Price Commission
sends a letter to the person: charged
with the violation advising him of the
charges against him, the order or regu-
lation that he is charged with violating,
and the total amount of the penalty in-
volved, and that the Price Commission is
willing to consider an offer in compro-
mise of the amount of the penalty.

§ 305.112 Response to notice.

(a) A person who receives a notice
pursuant to § 305.111 may present to the
General Counsel any information or ma-
terial bearing on the charges that denies,
explains, or mitigates the violation. The
person charged with the violation may
present the information or materials in
writing or he may request an informal
conference for the purpose of presenting
them. Information or materials so pre-
sented will be considered in making a
final determination as to the amount for
which a civil penalty is to be compro-
mised.

(b) A person who receives such a
notice may offer fo compromise the civil
penalty for a specific amount by deliver-
ing a certified check for that amount to
the General Counsel. An offer to com-
promise does not admit or deny the
violation.

§ 305.113 Acceptance of offer to com-
promise.

(a) The General Counsel may accept
or reject an offer to compromise a civil
penalty. If he accepts it, he sends a letter
to the person charged with the violation
advising him of the acceptance.

(b) If the General Counsel accepts an
offer to compromise, that acceptance is
in full settlement on behalf of the United
States of the civil penalty for the viola-
tion. It is not a determination as to the
merits of the charges. A compromise set-
tlement does not constitute an admission
of violation by the person concerned.

§ 305.114 No compromise.

If a compromise settlement of a civil
penalty cannot be reached, the General
Counsel may refer the matter to the At~
torney General for the initiation of pro-
ceedings in a U.S. district court to
collect the full amount of the penalty, or
take such other action as is necessary.

[FR D0¢.72-20849 Filed 12-1-72;8:53 am]

Title 7—AGRICULTURE

Chapter IV—Federal Crop Insurance
Corporation, Department of Agri-
culture

PART 401—FEDERAL CROP
INSURANCE

Subpart—Regulations for the 1949
and Succeeding Crop Years

APPENDIX; COUNTIES DESIGNATED FOR
ToOBACCO CROP INSURANCE

Correction

In F.R. Doc, 72-19261 appearing on
page 23817 of the issue for Thursday,
November 9, 1972, the first entry for
Muhlenberg County, Ky., reading, “Muh-
lenberg 22, 31, 3", should be deleted.

Chapter Vil—Agriculiural Stabiliza-
fion and Conservation Service
(Agricultural Adjustment), Depari-
ment of Agriculture

SUBCHAPTER B—FARM MARKETING QUOTAS
AND ACREAGE ALLOTMENTS

PART 725—FLUE-CURED TOBACCO

Subpart—Proclamations, Determina-
tions and Announcements of Na-
tional Marketing Quotas and Ref-
erendum Results

Basis and purpose. Section 7252 is
issued pursuant to and in accordance
with the Agricultural Adjustment Act of
1938, as amended, hereinafter referred
to as the “Act”, to (1) determine and
announce the reserve supply level and
total supply for flue-cured tobacco, and
(2) determine and announce for flue-
cured tobacco for the marketing yeor
beginning July 1, 1973, the amount of
the national marketing quota; the na-
tional average yield goal; the national
acreage allotment; the reserve for mak-
ing corrections in farm acreage allot-
ments, adjusting inequities, and for es-
tablishing acreage allotments for new
farms; the national acreage factor; and
the national yield factor. The material
previously appearing in this section un-
der centerhead “Determinations and An-'
nouncements—1972-73 Marketing Year'
remain in full force and effect as to the
crop to which it was applicable.

The determinations by the Secretary
contained in § 725.2 have been made on
the basis of the latest available statistics
of the Federal Government. Due con-
sideration has been given data, Views,
and recommendations received from
flue-cured tobacco producers and others
pursuant to & notice (37 F.R. 21443)
given in accordance with the provisions
of 5 US.C. 553. Recommendations ol
the amount of the national marketing
quota and acreage allotment for the
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1973-74 marketing year, ranged from
no increase to a 15 percent increase over
the quota and allotment announced for
the 1972-73 marketing year.

Since farmers are now making their
plans for 1973 production of flue-cured
tobacco and need to know the acreage
allotments and marketing quotas for
their farms for 1973 in order to be able
to make definite decisions, it is hereby
found that compliance with the 30-day
effective date provision of 5 U.S.C. 553
is impracticable and contrary to the pub-
lic interest. Therefore, the determina-
tions and announcements shall become
effective upon the date of filing of this
document with the Director, Office of
the Federal Register.

Section 317(a) (1) provides, in part,
that for flue-cured tobacco, the national
marketing quota for a marketing year is
the amount of flue-cured tobacco pro-
duced in the United States which the
Secretary estimates will be utilized dur-
ing the marketing year in the United
States and will be exported during the
marketing year, adjusted upward or
downward in such amount as the Secre-
tary, in his discretion, determines is de-
sirable for the purpose of maintaining
an adequate supply or for effecting an
orderly reduction of supplies to the re-
serve supply level.

The reserve supply level is defined in
the Act as 105 percent of the normal
supply. The normal supply is defined in
the Act as & normal year’s domestic con-
sumption and exports, plus 175 percent
of a normal year’s domestic consump-
tion and 65 percent of a normal year’s
exports. A normal year’s domestic con-
sumption is defined in the Aect as the
vearly average quantity produced in the
United States and consumed in the
United States during the 10 marketing
vears immediately preceding the market-
ing year in which such consumption is

determined, adjusted for current trends

In such consumption. A normal year's
exports is defined in the Act as the yearly
average quantity produced in the United
States which was exported from the
I?nit«_i States during the 10 marketing
vears immediately preceding the market-
ng year in which such exports are de-
termined, adjusted for current trends in
such exports. The yearly average domes-
t}c consumption during the 10 marketing
vears preceding the 1972-73 marketing
year was 707 million pounds, and the
vearly average exports during such pe-
riod amounted to 499 million pounds.
After adjustment for trends, a normal
year's domestic consumption of 700 mil-
lion pounds and a normal year's exports
9f 480 million pounds appear reasonable,
:nq result in a reserve supply level of
2,853 million pounds. 2

The carryover of flue-cured tobacco in
Eh‘e hands of dealers and manufacturers
Tlngq under Government loan on July 1,
‘91-' amounted to 1,910 million pounds,
arm sales weight, The 1972 crop, plus
broducer carryover from the 1971 crop
:Soxd on the 1972 market, is currently es-
»:‘mat-ed at 1,025 million pounds. The sum
of these, 2,935 million pounds, represents

No.232—2
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the total supply of flue-cured tobacco
for the 1972-73 marketing year.

It is estimated that 690 million pounds
of flue-cured tobacco will be utilized in
the United States during the 1973-74
marketing year and 460 million pounds
will be exported. The sum of these, 1,150
million pounds, is the estimated total
disappearance. Because it is desirable to
maintain an adequate supply, an upward
adjustment of 29 million pounds has
been made. Accordingly, the national
marketing quota for flue-cured tobacco
for the marketing year beginning July 1,
1973, is determined to be 1,179 million
pounds. It is determined that the na-
tional marketing quota of 1,179 million
pounds, in view of the anticipated carry-
over, will insure an adequate supply of
flue-cured tobacco for the 1973-74 mar-
keting year.

The “national average yield goal” has
been determined to be 1,854 pounds per
acre. It has been determined that this
yield will improve or insure the usability
of flue-cured tobacco and increase the
nef return per pound to the growers. In
making this determination, considera-
tion was given to research data of the
Agricultural Research Service of the De-
partment and one of the land-grant col-
leges in the flue-cured fobacco area.

The community average yields have
been determined for flue-cured tobacco
and published in the FEpERAL REGISTER,
§ 724.34u (30 F.R. 6207, 9875, 14487).

The national acreage allotment is 635,-
922.33 acres, determined in accordance
with provisions of the Act by dividing
the national marketing quota by the na-
tional average yield goal.

In accordance with the Act, a reserve
from the national acreage allotment is
established in the amount of 300 acres
for making corrections in farm acreage
allotments, adjusting inequities and es-
tablishing allotments for new farms. It
is estimated that the reserve acreage will
be adequate.

Consideration, in the light of the lat-
est available statistics of the Federal
Government, was given as to whether
any of the types of flue-cured tobacco
should be treated as a kind of tobacco
pursuant to the proviso in section 301
(b) (15) of the Act at the time the na-
tional marketing quota for the 1965-66
marketing year for flue-cured tobacco
was determined (30 F.R. 6144), and it
was determined that types 11, 12, 13, and
14 constitute one kind of tobacco for pur-
poses of the Act for the 1965-66, 196667,
and 1967-68 marketing years. This find-
ing was affirmed by the Secretary in
his determination of January 18, 1966 (31
FR. 881), and that determination was
sustained in the case of Brown et al. v.
Freeman. This finding was made appli-
cable for the 1968-69, 1969-70, and 1970-
71 marketing years (32 F.R. 9817), and
was made applicable also to the 1971-72,
1972-73, and 1973-74 marketing years
(35 F.R. 10838) .

No action may be taken under section
313() of the Act unless a substantial
difference exists in the usage or market
outlets for any one or more of the types
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comprising the kind of tobacco. On the
basis of the facts recited (30 F.R. 6144)
in connection with the consideration of
section 301(b) (15), it was determined
that there is no substantial difference
existing in the usage or marketing out-
lets for any one or more of the types of
flue-cured tobacco and, therefore, no ac-
tion was taken for the 1965-66 marketing
year (nor for subsequent marketing
years) under this section. The same con-
ditions prevail with respect to usage or
marketing outlets that prevailed at the
time of the determination for the mar-
keting quotas on an acreage-poundage
basis for the 1965-66 and subsequent
marketing years and, therefore, no action
is being taken under section 313(i) of
the Act for the 1973-74 marketing year.
In addition, section 313(i) of the Act
applied only to marketing quotas and
acreage allotments established pursuant
to section 313. It is, therefore, concluded
that, notwithstanding section 4 of Public
Law 89-12, the better view is that section
313(1) of the Act should not be applied
to acreage allotments and marketing
qltlxotastdetermlned under section 317 of
the Act.

DETERMINATIONS AND ANNOUNCEMENTS—
1972-73 MARKETING YEAR

§ 725.2 Flue-cured tobacco.

(a) Reserve supply level. The reserve
supply level for flue-cured tobacco is
2,853 million pounds, calculated, as pro-
vided in the Act, from a normal year’s
domestic consumption of 700 million
pounds and a normal year’s exports of
480 million pounds.

(b) National marketing quota. A na-
tional marketing quota for flue-cured
tobacco on an acreage-poundage basis
for the marketing year beginning July 1,
1973 is hereby determined and an-
nounced in the amount of 1,179 million
pounds. This quota is based upon an
estimated wutilization in the United
States in such marketing year of 680
million pounds and exports in such mar-
keting year of 460 million pounds, with
an upward adjustment determined to be
desirable for the purpose of maintain-
ing an adequate supply.

(¢) National average yield goal. The
national average yield goal for flue-cured
tobacco for the marketing year begin-
ning July 1, 1973 is determined and an-
nounced at 1,854 pounds. This goal is
based on the yield per acre which on a
national average basis it is determined
will improve or insure the usability of
flue-cured tobacco and increase the net
return per pound to growers.

(d) National acreage allotment. The
national acreage allotment for flue-
cured tobacco on an acreage-pouridage
basis for the marketing year beginning
July 1, 1973 is determined and an-
nounced to be 635,922.33 acres. This al-
lotment was determined by dividing the
national marketing quota of 1,179 mil-
lion pounds by the national average yield
goal of 1,854 pounds,

(e) Reserve acreage for making cor-
rections in farm acreage allotments, ad-
justing inequities, and establishment of
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acreage allotments for mew farms. A
national reserve from the national acre-
age allotment in the amount of 300 acres
is hereby determined and announced.
This reserve is for making corrections
in farm acreage allotments, adjusting in-
equities, and establishing allotments for
‘new farms. Of the 300 acres, 80 acres are
hereby set aside to be available for new
farms., The remainder, 220 acres, is
hereby made available for making cor-
rections in farm acreage allotments and
for adjusting inequities.

(f) National acreage factor. The na-
tional acreage factor for the 1973 crop of
flue-cured tobacco is determined and
announced to be 1.10.

(g) National yield factor. The national
yield factor for the 1973 crop of flue-
cured tobacco is determined and an-
nounced to be .9312,

(Secs. 301, 813, 317, 875, 52 Stat. 38, 47, 66,
as amended, 79 Stat. 66; 7 U.S.C. 1301, 1313,
13140, 1375)

Effective date: Date of filing of this
document with the Director, Office of the
Federal Register.

Signed at Washington, D.C. on Novem-
ber 29, 1972,

T. E. COWDEN,
Acting Secretary.

{FR Doc.72-20734 Filed 11-29-72;1:46 pm]

PART 729—PEANUTS

Subpart—1973 Crop of Peanuts: Acre-
age Allofments and Marketing Quotas

Basis and purpose. The provisions of
§§ 729.100 to 729.103 are issued pursuant
to the Agricultural Adjustment Act of
1938, as amended (52 Stat. 31, as
amended; 7 US.C. 1281 et seq.) (re-
ferred fto as the “act”) with respect to the
1973 crop of peanuts. The purposes of
§§ 729.100 to 729.103 are to proclaim a
national marketing quota, establish the
national acreage allotment and appor-
tion such allotment to the States for the
1973 crop of peanuts in accordance with
section 358 of the act (7 U.S.C. 1358).
Farmers voting in a referendum held
in December 1971 favored marketing
quotas for peanuts produced in 1972,

1973, and 1974 as set forth in the Fep- .

ERAL REGISTER of February 5, 1972 (37
F.R. 2765) ; therefore guotas will be ef-
fective for the 1973 crop. The findings
and determinations made with respect
to these matters are based on the latest
available statistics of the Federal
Government.

Notice that the Secretary was prepar-
ing to determine the acreage allotments
and marketing quota for the 1973 crop
of peanuts was published in accordance
with 5 U.S.C. 553 (80 Stat. 383) in the
FEDERAL REGISTER on August 31, 1972 (37
F.R. 17762), No submissions were re-
ceived in response to such notice.

In order that peanut farmers may be
notified as soon as possible of farm allot-
ments for the 1973 crop of peanuts it is
essential that §§ 729.100 to 729.103 be
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made effective as soon as possible. Ac~
cordingly, it is hereby found and deter-
mined that compliance with the 30-day
effective date requirement of 5 U.S.C.
553 is impracticable and contrary to the
public interest and §§ 729.100 to 729.103
shall be effective upon filing of this docu~
ment with the Director, Office of the
Federal Register.

Sec.

729.100 Proclamation of national market-
ing quota for the 1973 crop of
peanuts,

National acreage allotment for the
1978 crop of peanuts,

729.102 [Reserved].

729.103 Apportionment to States.

AvrHorrry: The provisions of this subpart
issued under secs. 301, 368, 375, 62 Stat. 38,
as amended, 55 Stat. 88, as amended, 52 Stat.
66, as amended, 7 U.S.C. 1301, 1358, 1375.

§ 729.100 Proclamation of mnational
marketing quota for the 1973 crop of
peanuts.

(a) Statutory requirements. Section
358(a) of the act provides that between
July 1 and December 1 of each calendar
year the Secretary shall proclaim a na-
tional marketing quota for the crop of
peanuts to be produced in the next suc-
ceeding calendar year. The quota for such
crop shall be a quantity of peanuts which
will make available for marketing a
supply equal to the average quantity of
peanuts harvested for nuts during the
immediately preceding 5 years, adjusted
for current trends and prospective
demand conditions. The national market-
ing quota shall be a quantity of peanuts
sufficient to provide a national acreage
a_l_lotment of not less than 1,610,000 acres.

(b) Findings and determinations. The
following findings and determinations
under section 358(a) of the act are here~
by made:

(1) Average quantity of peanuts har-
vested for nuts during the 5-year period
1967-71, adjusted for current trends and
prospective demand conditions—984,000
tons;

(2) Normal yield per acre of peanuts
for the United States on the basis of the
average yield per acre of peanuts in the
5-year period 1967-71, adjusted for trends
in yields and abnormal conditions of pro-
duction affiecting yields—2,200 pounds;

(3) Conversion of the quantity of pea~
nuts determined under (1) of this para-
graph into acres on the basis of the nor-
mal yield, with an adjustment for under
harvesting—1,004,546 acres;

(4) Conversion of the minimum na-
tional acreage allotment of 1,610,000 acres
into tons of quota on the basis of the nor-
mal yield—1,771,000 tons.

(¢c) National marketing quota. The na~
tional marketing quota for the 1973 crop
of peanuts is hereby proclaimed to be
1,771,000 tons on the basis of the mini-
mum national acreage allotment deter-
mined under paragraph (b)(4) of this
section since such amount of quota
would not be obtained by the smaller
amount determined under paragraph
(b) (3) of this section.

729.101

§ 729.101 National acreage allotment
for the 1973 crop of peanuts,

The national acreage allotment for the
1973 crop of peanuts based on the na-
tional marketing quofa under §729.100
(c) is hereby established at 1,610,000
acres.

§729.102 [Reserved]
§ 729.103 Apportionment to States,

The national acreage allotment for the
1973 crop of peanuts of 1,610,000 acres is
hereby apportioned to the States on the
basis of their share of the national acre-
age allotment for 1972 as provided under
section 358(c) (1) of the act:

State acreage

State allotment
Alabama —— et 218,713
Arizona 761
Arkansas 4,184
California 930
PIOIAD cavoncoranmncnnnsnnssnnae 55, 520
Georgls .. 529, 856

1,045

7,492

247

5,787

167, 698

Oklahoma --= 138,348
South Carolins. 13, 891
Tennessee 3, 606
DRI i e e e s i s e 0 358, 006
g ) e RO o e YA L A A, 104, 809
PTOROS i g g e <n 1, 610, 000

Effective date: Date of filing this docu-
ment with the Director, Office of the
Federal Register.

Signed at Washington, D.C,, on No-
vember 30, 1972,
T, K. COWDEN,
Acting Secretary.
Concurred:
CARROLL G. BRUNTHAVER,

Assistant Secretary for Interna-
tional Affairs and Commodity
Programs.

[FR Doc.72-20832 Filed 11-30-72;12:50 pm]

Chapter IX—Agricultural Marketing
Service (Marketing Agreements and
Orders; Fruits, Vegetables, Nuls),
Department of Agriculture
[Navel Orange Regulation 276, Amdt. 1]

PART 907—NAVEL ORANGES
GROWN IN ARIZONA AND DESIG-
NATED PART OF CALIFORNIA

Limitation of Handling

(a) Findings. (1) Pursuant fo the mar-
keting agreement, as amended, and
Order No. 907, as amended (7 CFR Part
907), regulating the handling of Navel
oranges grown in Arizona and designated
part of California, effective under the
applicable provisions of the Agricultural
Marketing Agreement Act of 1937, 85
amended (7 U.S.C. 601-674), and upon
the basis of the recommendations and
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information submitted by the Navel Or-
ange Administrative Committee, estab-
lished under the said amended market-
ing agreement and order, and upon other
available information, it is hereby found
that the limitation of handling of such
Navel oranges, as hereinafter provided,

will tend to effectuate the declared pollcy
of the act.

(2) It is hereby further found that it is
impracticable and contrary to the public
interest to give preliminary notice, en-
gage in public rule making procedure,
and postpone the effective date of this
amendment until 30 days affer publica-
tion thereof in the FEDERAL REGISTER (5
U.S.C. 553) because the time intervening
between the date when information upon
which this amendment is based became
available and the time when this amend-
ment must become effective in order to
effectuate the declared policy of the act
is insufficient, and this amendment re-
lieves restrictions on the handling of
Navel oranges grown in- Arizona ‘and
designated part of California,

(d) Order, as amended. The provi-
sions in paragraph (b) (1) (i), (i), and
(iii) of §907.576 (Navel Orange Regula-
tion 276, 37 F.R. 24904) during the pe-
riod November 24 through November 30,
1972, are hereby fixed as follows:

§907.576 Navel Orange Regulation 576.

- 2 * * *

(b) Order. (1) * * *

(i) District 1: 910,000 cartons;
(i) District 2: 64,000 cartons;
(iii) District3: 90,000 cartons.

. u > - L ]
(Secs. 1-19, 48 Stat. 81, as amended; 7 U.S.C.
601-674)

Dated: November 29, 1972.
PavL A, NICHOLSON,
Depuly Director, Fruit and Veg-
etable Division, Agricultural
Marketing Service.
[FR Doc.72-20780 Filed 12-1-72;8:48 am]

[Lemon Reg. 562]

PART 910—LEMONS GROWN IN
CALIFORNIA AND ARIZONA

Limitation of Handling
§910.862 Lemon Regulation 562.

(a) Findings. (1) Pursuant to the
marketing agreement, as amended, and
Order No. 910, as amended (7 CFR
?’art 910; 36 F.R. 9061), regulating the
handling of lemons grown in California
and Arizona, effective under the appli-
cable provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.8.C. 601-674), and upon
the basis of the recommendations and
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information submitted by the Lemon Ad-
ministrative Committee, established un-
der the said amended marketing agree-
ment and order, and upon other avail-
able information, it is hereby found that
the limitation of handling of such lem-
ons, sa hereinafter provided, will tend
to effectuate the declared policy of the
act.

(2) It is hereby further found that it
is impracticable and contrary to the pub-
lic interest to give preliminary notice,
engage in public rule making procedure,
and postpone the effective date of this
section until 30 days after publication
hereof in the FEpErAL REGISTER (5 U.S.C.
553) because the time intervening be-
tween the date when information upon
whieh this section is based became avail-
able and the time when this section must
become effective in order to effectuate

the declared policy of the act is insuffi--

cient, and a reasonable time is permitted,
under the circumstances, for preparation
for such effective time; and good cause
exists for making the provisions hereof
effective as hereinafter set forth. The
committee held an open meeting during
the current week, after giving due notice
thereof, to consider supply and market
conditions for lemons and the need for
regulation; interested persons were af-
forded an opportunity to submit infor-
mation and views at this meeting; the
recommendation and supporting infor-
mation for regulation during the period
specified herein were promptly submitted
to the Department after such meeting
was held; the provisions of this section,
including its effective time, are identical
with the aforesaid recommendation of
the committee, and information concern-
ing such provisions and effective time
has been disseminated among handlers
of such lemons; it is necessary, in order
to effectuate the declared policy of the
act, to make this section effective during
the period herein specified; and compli-
ance with this section will not require
any special preparation on the part of
persons subject hereto which cannot be
completed on or before the effective date
hereof. Such committee meeting was held
on November 28, 1972.

(b) Order. (1) The quantity of lemons
grown in California and Arizona which
may be handled during the period De-
cember 3, through December 9, 1972,
is hereby fixed at 205,000 cartons.

(2) As used in this section, “handled”,
and “carton(s)” have the same meaning
as when used in the said amended mar-
keting agreement and order,

(Secs. 1-19, 48 Stat. 31, as amended; 7 US.C.
601-874)

Dated: November 30, 1972,

Paur A. NICHOLSON,
Deputy Director, Fruit and
Vegetable Division, Agricul-
tural Marketing Service.

[FR Doc.72-20825 Filed 12-1-72;8:52 am)
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Title 3—ANIMALS AND
ANIMAL  PRODUCTS

Chapter I—Animal and Plant Health
Inspection Service, Depariment of
Agriculture

SUBCHAPTER C—INTERSTATE TRANSPORTATION
OF ANIMALS (INCLUDING POULTRY) AND AN-
IMAL PRODUCTS

PART 72—TEXAS (SPLENETIC) FEVER
IN CATTLE

Areas Quarantined

Pursuant t0 the provisions of sections
1-4 of the Act of March 3, 1905, as
amended, sections 1 and 2 of the Act of
February 2, 1903, as amended, sections
4-7 of the Act of May 29, 1884, as
amended, and sections 3 and 11 of the
Act of July 2, 1962 (21 U.S.C. 111-113,
115, 117, 120, 123-126, 134b, 134f), § 725
of Part 72, Title 9, Code of Federal Reg-
ulations which quarantines certain por-
tions of Texas because of splenetic or
tick fever in cattle, a contagious, infec-
tious, and communicable disease, is here-
by amended in the following respects:

13 § 72.5, paragraph (i) is amended to
read:

§ 72.5 Arcas quarantined in Texas.
A B * * L

(i) That portion of Duval, Kleberg,
McMullen, Nueces, Live Oak, and Jim
Wells Counties bounded by a line be-
ginning at the junction of U.S. Highway
59 and State Highway 16 at Freer in
Duval County; thence, following U.S.
Highway 59 in a northeasterly direction
to Farm Road 624 in McMullen County;
thence, following Farm Road 624 in an
easterly, then southeasterly direction to
the Jim Wells-Nueces County line;
thence, following the Jim Wells-Nueces
County line in a southwesterly direction
to an unnamed caliche county road which
connects Farm Road 70 with the Jim
Wells-Nueces County line; thence, fol-
lowing the unnamed caliche county road
in an easterly direction to Farm Road 70
in Nueces County; thence, following
Farm Road 70 in a southerly, then east-
erly direction to Farm to Market Road
1355; thence, following Farm to Market
Road 1355 in a southerly direction to the
northern city limits of the city of Kings-
ville in Kleberg County; thence, follow-
ing the Kingsville City limits in a west-
erly, then southerly direction to State
Highway 141; thence, following State
Highway 141 in a northwesterly direc-
tion to U.S. Highway 281 in Jim Wells
County; thence, following U.S. Highway
281 in a southwesterly direction to the
Jim Wells-Brooks County line; thence,
following the Jim Wells-Brooks County
line in a westerly direction to the junc-
tion of the Brooks-Jim Wells-Duval
County lines; thence, following the
Brooks-Duval County line in a westerly
direction to State Highway 339; thence,
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following State Highway 339 in a north-
westerly direction to Farm to Market
Road 2295 at Benavides in Duval
County; thence, following Farm to
Market Road 2295 in a westerly direc-
tion to State Highway 16; thence, follow-
ing State Highway 16 in a northeasterly
direction to its junction with U.S. High~
way 59 at Freer in Duval County.
(Secs. 4-7, 23 Stat. 32, as amended; secs. 1 and
2, 32 Stat. 791-792, as amended; secs. 14, 33
Stat. 1264, 1265, as amended; secs. 8 and 11,
76 Stat. 130, 132; 21 U,S.C. 111-113, 115, 117,
120, 123-126, 184b, 134f; 29 F.R. 16210, as
amended; 36 F.R. 20707, 21629, 21530, 37 F.R.
6327, 6505)

Effective date. The foregoing amend-
ment shall become effective upon publi-
cation in the FEPERAL REGISTER (12-2-72).

The amendment quarantines portions
of Kieberg and Nueces Counties in Texas
because of the existence of splenetic or
tick fever, This action is deemed neces-
sary to prevent further spread of the
disease. The restrictions pertaining to
the interstate movement of cattle and
certain materials from or through quar-
antined areas as contained in 9 CFR
Part 72, as amended, will apply to the
guarantined areas.

The amendment imposes certain fur-
ther restrictions necessary to prevent the
interstate spread of Texas (splenetic) fe-
ver in cattle, and must be made effective
immediately to accomplish its purpose in
the public interest. It does not appear
that public participation in this rule
making proceeding would make addition-
al relevant information available to the
Department.

Accordingly, under the administrative
procedure provisions in 5 U.S.C. 553, it is
found upon good cause that notice and
other public procedure with respect to
the amendment are impracticable, un-
necessary, and contrary to the public in-
terest, and good cause is found for mak-
ing it effective less than 30 days after
publication in the FEDERAL REGISTER.

Done at Washington, D.C., this 29th
day of November 1972,

G. H. WIsE,
Acting Administrator, Animal
and Plant Health Inspection Service.

[FR Doc.72-20781 Filed 12-1-72;8:48 am]

PART 82—EXOTIC NEWCASTLE DIS-
EASE; AND PSITTACOSIS OR ORNI-
THOSIS IN POULTRY

Areas Released From Quarantine

Pursuant to the provisions of sections
1, 2, 3, and 4 of the Act of March 3,
1905, as amended, sections 1 and 2 of the
Act of February 2, 1903, as amended,
sections 4, 5, 6, and 7 of the Act of
May 29, 1884, as amended, and sections
3 and 11 of the Act of July 2, 1962 (21
U.sS.C. 111, 112, 113, 115, 117, 120, 123,
124, 125, 126, 134b, 134f), Part 82, Title
9, Code of Federal Regulations, is hereby
amended in the following respects,

In §82.3, in paragraph (a)(1) relai-
ing to the State of California, subdivi-
slons (iv) relating to Orange County; (v)
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(a) through (/) relating to Los Angeles
County; and (xi), (xii), (xiii), (xiv), and
(xv) relating to San Diego County are
deleted.

(Secs. 4-7, 23 Btat. 32, as amended; secs. 1
and 2, 32 Stat. 791-792, as amended; secs. 1-4,
32 Stat. 1264, 1265, as amended; secs. 3 and
11, 76 Stat. 130, 132; 21 U.S.C. 111-113, 115,
117, 120, 123-126, 134b, 134f; 20 F.R. 16210,
as amended; 36 F,R. 20707, 21529, 21530, 37
F.R. 6327, 6505)

Effective date. The foregoing amend-
gnent.s shall become effective upon
issuance.

The amendments exclude portions of
San Diego, Orange, and Los Angeles
Counties in California from the areas
quarantined because of exotic Newcastle
disease. Therefore, the restrictions per-
taining to the interstate movement of
poultry, mynah, and psittacine birds, and
birds of all other species under any form
of confinement, and their carcasses and
parts thereof, and certain other articles
from quarantined areas, as contained in
9 CFR Part 82, as amended, will not
apply to the excluded areas.

The amendments relieve certain re-
strictions presently imposed but no
longer deemed necessary to prevent the
spread of exotic Newcastle disease, and
must be made effective immediately to be
of maximum benefit to the affected per-
sons. It does not appear that public par-
ticipation in this rule making proceeding
would make additional relevant informa-
tion available to the Department. Ac-
cordingly, under the administrative pro-
cedure provisions in 5 U.S.C. 553, it is
found upon good cause that notice and
other public procedure with respect to
the amendments are impracticable and
unnecessary, and good cause is found for
making them effective less than 30 days
after publication in the FEDERAL
REGISTER,

Done at Washington, D.C., this 29th
day of November 1972,
G. H. WisE,
Acting Administrator, Animal and
Plant Health Inspection Service.
[FR Doc.72-20782 Filed 12-1-72;8:48 am]

Title 15—COMMERCE AND
FOREIGN TRADE

Chapter lll—Bureau of International
Commerce, Department of Commerce

PART 385—SPECIAL COUNTRY
POLICIES AND PROVISIONS

Exports to Southern Rhodesia

Pursuant to 50 U.S.C. App. sections
2402(2) (B), 2403(b) and 22 U.S.C. sec~
tion 287¢, § 385.3 of 15 CFR is amended
as provided below:

Section 385.3 of the Export Control
Regulations deals with the control of
exports to Southern Rhodesia. The sec-
tion is hereby amended to make it clear
that the legal authority for the control of
such exports derives from the United Na~-
tions Participation Act, as well as from

the Export Administration Act of 1969
as amended. 1

Accordingly, the first sentence of
§ 385.3 is amended to read as follows:
§ 385}.‘.’;md(£;:.ury Groups S; Southem

Pursuant to the authorities contained
in section 5 of the United Nations Partic-
ipation Act (22 U.,8.C. section 287c), as
well as the authorities contained in the
Export Administration Act of 1969, as
amended, and in conformity with the
United Nations Security Council Resolu-
tions of 1965, 1966, and 1968, the United
States has imposed a virtually total em-
bargo on exports and reexports of US.-
origin ecommodities and technical data
to Southern Rhodesia. * * *

Effective date: Noyember 29, 1972,

RAUER H. MEYER,
Director,
Office of Export Control.

[FR Doc.72-20779 Filed 12-1-72;8:48 am|

Title 16—COMMERCIAL
PRACTICES

Chapter 1—Federal Trade
Commission
[Docket No. ©C-2305]

PART 13—PROHIBITED TRADE
PRACTICES

AAMCO Automatic Transmissions,
Inc.
Correclion
In F.R. Doc. 72-19947 appearing al
page 24737 of the issue for Tuesday, No-
vember 21, 1972, the word “franchises”,
which appears at the end of paragraph
(4) in the first column on page 24739,
should read “franchisees’.

Title 20—EMPLOYEES
BENEFITS

Chapter V—Manpower Adminisira-
tion, Department of Labor

PART 609—UNEMPLOYMENT COM-
PENSATION FOR FEDERAL CIVILIAN
EMPLOYEES

PART 614—UNEMPLOYMENT COM-
PENSATION FOR EX-SERVICEMEN

Transfer of Service and Wages for
Wage-Combining

Parts 609 and 614 of Title 20 of 1.he
Code of Federal Regulations are amen ded
by revising paragraph (d) of §§ 609.16
and 614.13, pertaining to the application
of interstate benefit payment and wage-
combining plans with respect to claims
filed under the Federal unemployment
compensation programs for Federal clvil-
ian employees and ex-servicemen 0
U.8.C. Chapter 85).
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The provisions of 5 U.S.C. 553 which
require notice of proposed rule making,
public participation in their adoption,
and delay in effective date are found to
pe impracticable and contrary to the
sublic interest because the changes made
by this document relieve a restriction
with respect to claims filed under the
Federal unemployment compensation
programs for Federal civilian employees
and ex-servicemen.

Effective January 1, 1972 (July 1, 1972
in some instances), the States were re-
quired to participate in the interstate
arrangement for combining employment
and wages (20 CFR Part 616) which had
been approved by the Secretary of Labor
pursuant to section 3304(a) (9) (B) of
the Federal Unemployment Tax Act (26
US.C. 3304(a) (@) (B)); and under 5
US.C. 8502 and 8521(b) Federal civilian
employees and ex-servicemen are re-
quired to be paid unemployment bene-
fits on the same terms and conditions
as benefits are pald to individuals filing
claims under State unemployment com-
pensation laws. Sections 609.16(d) and
614.13 contain provisions which require
that wage-combining plans be applied
to individuals filing claims under the
Federal unemployment compensation
programs, but these sections contain a
restriction on the transfer of wage credits
to effectuate wage-combining. While this
restriction on transfer of wage credits
was appropriate with respect to wage-
combining plans in effect prior to Jan-
uary 1, 1972, it is inconsistent with the
provisions of the arrangement approved
by the Secretary. The revision of
§§609.16(d) and 614.13 set out below
removes the restriction, and putting
these changes into effect immediately is
necessary to preclude administration of
the Federal unemployment compensa=-
tion programs in a manner which would
deny to Federal civilian employees and
ex-servicemen the advantages of wage-
combining under the new arrangement.

In accordance with the public policy
reflected in 5 U.S.C. 553, interested per-
Sons may submit written comments, sug-
gestions, data, or arguments concerning
revised §§ 609.16(d) and 614.13 to the
Secretary of Labor, U.S. Department of
Labor, Washington, D.C. 20210, attention
of Robert C. Goodwin, Associate Man-
Power Administrator for Unemployment
Insurance, within 30 days after the pub-
lication of this document in the FEep-
ERAL REGISTER. Any material submitted
Will be evaluated and acted upon in the
Same manner as if this document were
& proposal, Persons interested in in-
specting or copying submissions received
Pursuant to this notice should eall 202—
%1-2701 and necessary arrangements
Will be made. Until such time as any
lurther changes are made, however,
§§ 609.16(d) and 614.13 as revised herein
shall remain in effect,

v Effective date, These revisions shall
ccome effective on the date of their
Dublication in the FEDERAL REGISTER

(12-2-79) .
1. Section 609.16(d) is revised to read

as follows:

v
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§ 609.16 Assignment of Federal Civilian
Service and Wages.
- - L L] L]

(d) Inlerstate plans. The Interstate
Benefit Payment Plan and the Interstate
Arrangement for Combining Employ-
ment and Wages (Part 616 of this chap-
ter) shall apply, where appropriate, to
individuals filing claims under the UCFE
program. For these purposes Federal
civilian service and wages shall be con-
sidered employment and wages under the
unemployment compensation law of the
State to which they are assigned or re-
assigned.

- - * . k3

2. Section 614.13 is revised to read as
follows:

§ 614.13 Interstate Plans.

The Interstate Benefit Payment Plan
and the Interstate Arrangement for
Combining Employment and Wages
(Part 616 of this chapter) shall apply,
where appropriate, to individuals filing
claims under the UCX program. For these
purposes Federal military service and
wages shall be considered employment
and wages under the unemployment com-
pensation law of the State to which they
are assigned ur reassigned.

3. In connection with the foregoing
revision of § 614.13 the reference in § 614,
3(b) to “§614.13(b)” is changed to
““§ 614.13." As revised § 614.3(b) reads as
follows:

§ 614.3 Assignment of Federal military
service and wages.
s * B * *

(b) Assigned Federal military service
and wages shall be used only by the State
to which assigned or reassigned or by the
Virgin Islands if assigned or reassigned
thelreto unless transferred pursuant to
§614.13,

* T < - .
Signed at Washington, D.C., this 28th
day of November 1972.

Marcorm R, LoveLL, Jr.,
Assistant Secretary for Man-
power, U.S. Department of
Labor.

[FR Doc.72-20718 Filed 12-1-72;8:45 am]

Title 21—F0OD AND DRUGS

Chapter I—Food and Drug Adminis-
fration, Department of Health, Ed-
ucation, and Welfare

SUBCHAPTER B—FOOD AND FOOD PRODUCTS
PART 121—FOOD ADDITIVES

GRAS and Food Additive Status
Procedures

In the FEpERAL REGISTER of March 25,
1972 (37 F.R. 6207) , the Commissioner of
Food and Drugs proposed procedures for
afirming and determining the GRAS
(generally recognized as safe) and food
additive status of substances that are
components of food, and procedures for
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interim food additive regulations. Ten
comments (four from the regulated in-
dustry, three from trade associations,
and three from consumer-health groups)
were received.

The principal issues raised were that
the use of the word “functionality” in
the preamble and proposed § 121.4000
was inappropriate; that there were in-
adequate provisions for protecting con-
fidential information; that interim reg-
ulations are not authorized by the Fed-
eral Food, Drug, and Cosmetic Act and
will remove incentive for industry to test
GRAS substances; that proposed § 121.-
4000 is inconsistent with § 121,74; that
the 30 day time period in proposed § 121.-
4000(e) (2) to satisfy the Commissioner
that adequate and appropriate studies
have been undertaken is too short; that
the mandatory submission of interim
progress reports in proposed § 121.4000
(c) (3) is unnecessary; that a 90-day
time period should be imposed on the
Commissioner in proposed § 121.40(b) (3)
and (c) (4) for evaluating comments re-
ceived concerning affirmation of GRAS
status; that separate procedures should
be established for indirect food additives;
and that the names of substances whose
GRAS status has been newly affirmed, as
well as the date of affirmation, should be
clearly identified and distinguished from
substances listed in § 121.101.

Having evaluated the comments and
other relevant information, the Commis-
sioner concludes as follows:

1. The word “functionality” is a proper
term, and as used in the regulation, refers
to whether a substance will have its in-
tended physical or other technical effect.
Section 409(b) (2) (C) of the act, 21
U.B.C. 348(b) (2) (C), requires function-
ality data to be included as part of a
food additive petition and therefore to
be considered by the agency in determin-
ing whether a regulation shall be estab-
lished prescribing the conditions under
which the substance may be safely used.

2. None of the data and information to
be submitted in support of a petition re-
questing affirmation of GRAS status may
properly be regarded as trade secrets
requiring confidential handling. All safe-
ty and functionality data must be gener-
ally available to the public for there to
be any conclusion that the substance is
GRAS. Manufacturing and processing
trade secrets are not requested and
should not be provided. General manu-
facturing or processing requirements on
the basis of which safety depends must
be provided and cannot be held confiden-
tial if the substance is to be classified
as GRAS. The regulation therefore re-
fliects the conclusion that no trade secrets
should be included in a petition for GRAS
affirmation.

3. The criteria for an interim food ad-
ditive regulation established in the regu-
lations meet the requirements for a food
additive regulation determined to be ap-
propriate by Congress. The purpose of an
interim food additive regulation is not
to permit the continued use of a sub-
stance in food for which there is no rea-
sonable certainty of safety, but rather
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to require additional testing of sub-
stances for which a reasonable certainty
of safety exists whenever a substantial
question of safety is raised for which
further testing is required hbefore the
matter can be resolved. The regulations
clearly provide that, if the question
raised is so substantial that a reasonable
certainty of safety no longer exists, an
interim food additive regulation may not
be promulgated. Similary, no interim
food additive order may be promulgated
where there is a reasonable likelihood
that the substance is harmful or that
continued use of the substance will result
- in harm to the public health. These cri-
teria in the regulations directly reflect
the criteria set out by Congress in the
House and Senate reports on the Food
Additives Amendment of 1958. The regu-
lations therefore increase consumer pro-
tection and assure the public that an
appropriate procedure is available to re-
solve questions that arise from time to
time about the safety of food substances
in a prompt and eflicient manner without
jeopardizing the public health. The Com-
missioner recognizes that, with the vast
increase in the quantity of scientific test-
ing and in the sophistication of test
methodology, there is virtually not nat-
ural or synthetic food substance that
cannot, be questioned on some technical
ground. It would be impossible to require
elimination from the food supply of every
food substance for which such scientific
questions have been or will be raised.
The regulations therefore provide a
sound scientific basis for further study
of those substances for which a suffi-
ciently serious question has been raised
to require adequate and appropriate
testing to_resolve the issue.

4. There is no merit to the comment
that an interim food additive regulation
will remove industry incentive to test
GRAS substances. There is currently no
duty whatever for industry to test these
substances. Instead, these regulations
will encourage additional testing, since a
substance will be permitted to remain
under an interim food additive regula-
tion only if adequate and appropriate
testing is undertaken, and only if in-
formed and competent experts can still
conclude with reasonable certainty that
the substance is not harmful and that
continued and limited use will not harm
the public health while the gquestion
raised is being resolved.

5. Proposed § 121.4000 complements,
and does not conflict with, § 121.74. The
latter is applicable only when an inter-
ested person proposes a regulation to
amend or repeal a food additive regula-
tion or exemption. It is not applicable to
petitions for afirmation of GRAS status.
The procedures set forth in § 121.41 and
§ 121.4000 have been revised to state that
§ 121.74 is applicable to a petition for
determination of food additive status and
for an interim food additive regulation.

6. A 60- instead of a 30-day time period
to satisfy the Commissioner that studies
required by an interim regulation have
been undertaken is appropriate. The
Commissioner recognizes that prepara-
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tion of adequate protocols and arrange-
ments for testing cannot always be com-
pleted within a few days. The purpose
of interim regulations, however, is to
assure that prompt action is taken to re-
solve the issue that led to the promulga-
tion of the regulation. This requires that
studies be instituted as rapidly as pos-
sible. If compliance with the 60-day pro-
vision cannot be achieved in a particular
case, an extension of time will be granted
only for good cause shown.

7. Mandatory progress reports con-
cerning the ongoing studies pursuant to
the interim regulation are essential to
determine whether the interested person
is complying with the regulation and to
provide current test results so that the
Commissioner can determine whether
the preliminary results warrant revoca-
tion of the regulation.

8. The Commissioner concludes that,
although the concept of a time limitation
for review of comments on affirmation of
GRAS status is laudable, a specific time
period should not be included in the reg-
ulation because it is entirely possible that
extraneous circumstances will preclude
meeting any time limit established. The
Commissioner may, for example, wish fo
consult outside experts on these matters,
and the volume of petitions may also
preclude meeting any specific time limit.
The Commissioner will, however, make
every effort to act upon such petitions
within 90 days after the comments are
received.

9. With respect to indirect food sub-
stances, the regulations deal only with
those that become a component or other-
wise affect the characteristics of food,
and do not deal with those for which
there is no migration of the substance to
food. “Insignificant levels” of migration
to food from packages or food contact
surfaces would be the proper subject of
a GRAS affirmation petition. This regu-
lation does not deal with the question of
what level of sensitivity is necessary to
determine the migration/no migration
issue, nor does it deal with the question
of the specific criteria under which in-
direct food additives may be considered
GRAS. These are issues properly deserv-
ing further consideration.

10. The Commissioner concurs that
newly affirmed GRAS substances should
be clearly identified and distinguished
from substances previously listed as
GRAS under § 121.101. An appropriate
mechanism for doing this is being de-
vised.

‘Therefore, pursuant to the provisions
of the Federal Food, Drug, and Cosmetic
Act (secs. 201(s), 409, 701(a), 52 Stat.
1055, 72 Stat. 1784-1788, as amended; 21
U.S.C. 321(s), 348, 371(a)) and under
authority delegated to the Commissioner
(21 CFR 2.120), Part 121 is amended as
follows:

1. By adding the following two new
sections to Subpart A:

§ 121.40 Affirmation of generally recog-
nized as safe (GRAS) status.

(a) The Commissioner, either on his
Inifiative or on the petition of an inter-

ested person, may affirm the GRAS
status of substances that directly or in-
directly become components of food.
(b) (1) If the Commissioner proposes
on his own initiative that a substance is
entitled to affirmation as GRAS, he wil
place all of the data and information on
which he relies on public file in the office
of the Hearing Clerk and will publish in

the FeperAL REGISTER & notice giving the

name of the substance, its proposed uses,
and any limitations proposed for pur-
poses other than safety.

(2) The FEpeErRAL REGISTER notice will
allow a period of 60 days during which
any interested person may review the
data and information and/or file com-
ments with the Hearing Clerk. Copies of
all comments received shall be made
available for examination in the Hearing
Clerk’s office.

(3) The Commissioner will evaluate all
comments received. If he concludes that
there is convincing evidence that the
substance is GRAS as defined in § 121.1
(k), he will publish a notice in the Fen-
ERAL REecisTER listing the substance in
Subpart B of this part as GRAS.

(4) If, after evaluation of the com-
ments, the Commissioner concludes that
there is a lack of convincing evidence
that the substance is GRAS and that it
should be considered a food additive
subject to section 409 of the act, he shall
publish a notice thereof in the FeperaL
REeGIsTER in accordance with § 121.41.

(c) (1),.Persons seeking the affirma-
tion of GRAS status of substances as
provided for in § 121.3(e), except those
subject to the NAS-NRC GRAS list sur-
vey (36 F.R. 20548), shall submit to the
Commissioner of Food and Drugs a peti-
tion for GRAS affirmation in quadrupli-
cate. Such petition shall contain infor-
mation to establish that thé GRAS cri-
teria as set forth in §121.3(b) have
been met, in the following form:

(1) Description of the substance, in-
cluding:

(@) Common or usual name.

(b) Chemical name.
= (¢) Chemical Abstract Service (CAS)
registry number.

(d) Empirical formula.

(e) Structural formula.

(f) Specifications for food grade ma-
terial, including arsenic and heavy
metals. (Recommendation for any
change In the Food Chemicals Codex
monograph should be included where
applicable.)

(g) Quantitative compositions. )

(h) Manufacturing process (excluding
any trade secrets).

(il) Use of the substance, including:

(@) Date when use began.

(b) Information and reports or other
data on past uses in food.

(¢) Foods in which used, and levels of
use in such foods, and for what pur-
poses.

i) Methods for detecting the sub-
stance in food, including:

(@) References to qualitative and
quantitative methods for determining the
substance(s) in food, including the type
of analytical procedures used.
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() Sensitivity and reproducibility of
such method(s).

(iv) Information to establish the
safety and functionality of the substance
in food. Published scientific literature,
evidence that the substance is identical
to a GRAS counterpart of natural bio-
logical origin, and other data may be sub-
mitted to support safety. Any adverse
information or consumer complaints
shall be included. Complete bibliographic
references shall be provided where a copy
of the article is not provided.

(v) A statement signed by the per-
son responsible for the petition that-to
the best of his knowledge it is a repre-
sentative and balanced submission that
includes unfavorable information, as well
as favorable information, known to him
pertinent to the evaluation of the safety
and functionality of the substance.

(2) Within 30 days after the date of
filing the petition, the Commissioner will
place the petition on public file in the
office of the Hearing Clerk and will pub-
lish & notice of filing in the FepERAL
RecisTer giving the name of the petition-
er and a brief description of the petition
including the name of the substance, its
proposed use, and any limitations' pro-
posed for reasons other than safety. A
copy of the notice will be mailed to the
petitioner at the time the original is sent
to the FEDERAL REGISTER,

(3) The notice of filing in the FEpERAL
Recister will allow & period of 60 days
during which any interested person may
review the petition and/or file comments
with the Hearing Clerk. Copies of all
comments received shall be made avail-
able for examination in the Hearing
Clerk’s office.

(4) The Commissioner will evaluate
the petition and all available informa-
tion including all comments recelved. If
the petition and such information pro-
vide convincing evidence that the sub-
stance is GRAS as defined in § 121.1(k)
be will publish an order in the FEDERAL
Recister listing the substance in Subpart
Bof this part as GRAS.

(5) If, after evaluation of the petition
and all available information, the Com-
missioner concludes that there is a lack
of convineing evidence that the substance
Is GRAS and that it should be considered
a food additive subject to section 409 of
the act, he shall publish a notice thereof
in the PepErAL REGISTER in accordance
with § 121.41,

§121.41

slatus,

() The Commissioner may, in ac-
‘cordance with § 121.40(b) (4) or § 121.40
) (5), publish a notice in the FEDERAL
REcisTER determining that a substance
Is not GRAS and is a food additive sub-
lect to section 409 of the act.

(b (1) The Commissioner may, on his
?_xm Initiative, or on the basis of a peti-
t’hm}- establishing reasonable - grounds
ﬁleAeEOI'e in accordance with §121.74

éd in quadruplicate by an interested
person, publish a notice in the FepErRAL
suE})csifER broposing to determine that a
e s Is not GRAS and is a food ad-
T)\ne'subject to section 409 of the act.

‘¢ Commissioner will place all of the

Determination of food additive
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data and information on which he re-
lies on public file in the office of the
Hearing Clerk and will include in the
FepErRAL REGISTER notice the name of
the substance, its known uses, and a
summary of the basis for the determina-
tion.

(2) The FepErAL REGISTER notice will
allow a period of 60 days during which
any interested person may review the
data and information and/or file com-
ments with the Hearing Clerk. Copies
of all comments shall be made available
for examination in the Hearing Clerk’s
office.

(3) The Commissioner will evaluate
all comments received. If he concludes
that there is a lack of convincing evi-
dence that the substance is GRAS or is
otherwise exempt from the definition of
a food additive in section 201(s) of the
act, he will publish a notice thereof in
the FepeErAL REGISTER. If he concludes
that there is convincing evidence that
the substance is GRAS, he will publish
an order in the FeperaL REGISTER listing
the substance in Subpart B of this part
as GRAS.

(¢) A FEpERAL REGISTER nofice deter-
mining that a substance is a food addi-
tive shall provide for the use of the
additive in food or food contact surfaces
as follows:

(1) It may promulgate a food additive
regulation governing use of the additive.

(2) It may promulgate an interim
food additive regulation governing use
of the additive.

(3) It may require discontinuation of
the use of the additive.

(4) It may adopt any combination of
the above three approaches for different
uses or levels of use of the additive.

2. By adding a new section to Sub-
part H, and changing the subpart head-
ing, as follows:

Subpart H—Food Additives Permitted
in Food for Human Consumption or
in Contact With Food on an Interim
Basis Pending Additional Study

§ 121.4000 CGeneral.

(a) Substances having a history of
use in food for human consumption or
in food contact surfaces may at any time
have their safety or functionality
brought into question by new informa-
tion that in itself is not conclusive. An
interim food additive regulation for the
use of any such substance may be
promulgated in this subpart when new
information raises a substantial question
about the safety or functionality of the
substance but there is a reasonable cer-
tainty that the substance is not harmful
and that no harm to the public health
will result from the continued use of the
substance for a limited period of time
while the question raised is being re-
solved by further study.

(b) No interim food additive regula-
tion may be promulgated if the new in-
formation is conclusive with respect to
the question raised or if there is a rea-
sonable likelihood that the substance is
harmful or that continued use of the

substance will result in harm to the pub-
lic health.

(¢) The Commissioner may propose an
interim food additive regulation on his
own initiative or on the basis of a peti-
tion submitted in quadruplicate by an
interested person. Where such petition is
deemed to have established reasonable
grounds for filing, in accordance with
§ 121.74, a copy of the petition will be
placed on public file in the office of the
Hearing Clerk and the proposal in the
FepErRAL REGISTER will include the name
of the petitioner, and the basis upon
which the interim regulation is sought.
A final order promulgating an interim
food additive regulation shall provide
that continued use of the substance in
food is subject to each of the following
conditions:

(1) Use of the substance in food or
food contact surfaces must comply with
whatever limitations the Commissioner
deems to be appropriate under the
circumstances,

(2) Within 60 days following the effec-
tive date of the regulation, an interested
person shall satisfy the Commissioner
in writing that studies adequate and ap-
propriate to resolve the questions raised
about the substance have been under-
taken, or the Food and Drug Adminis-
tration may undertake the studies. The
Commissioner may extend this 60-day
period if necessary to review and act on
proposed protocols, If no such commit-
ment is made, or adequate and appro-
priate studies are not undertaken, an
order shall immediately be published in
the FepErAL REGISTER revoking the in-
terim food additive regulation effective
upon publication.

(3) A progress report shall be filed on
the studies every January 1 and July 1
until completion. If the progress report
is inadequate or if the Commissioner
concludes that the studies are not being
pursued promptly and diligently or if
interim results indicate a reasonable
likelihood that a health hazard exists,
an order will promptly be published in
the FEDpERAL REGISTER revoking the in-
terim food additive regulation effective
upon publication.

(d) Promptly upon completion of the
studies undertaken on the substance, the
Commissioner will review all available
data, will terminate the interim food ad-
ditive regulation, and will either issue a
food additive regulation or will require
elimination of the substance from the
food supply.

(e) The Commissioner may consult
with advisory committees, professional
organizations, or other experts in the
field, in evaluating:

(1) Whether an interim food additive
regulation is justified,

(2) The type of studies necessary and
appropriate to resolve questions raised
about a substance,

(3) Whether interim results indicate
the reasonable likelihood that a health
hazard exists, or

(4) Whether the data avallable at
the conclusion of those studies justify a
food additive regulation,
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Effective date. This procedural order
shall be effective upon publication in the
FEDERAL REGISTER (12-2-72).

(Secs. 201(s), 409, 701(a), 52 Stat. 1055, 72
Stat. 1784-1788, as amended; 21 US.C. 821
(s),348,371(a))

Dated: November 29, 1972,

CuArLES C. EDWARDS,
Commissioner of Food and Drugs.

[FR Doc.72-20788 Filed 12-1-72;8:52 am]

SUBCHAPTER C—DRUGS

PART 135b—NEW ANIMAL DRUGS
FOR IMPLANTATION OR INJECTION

PART 146a—CERTIFICATION OF PEN-
ICILLIN AND PENICILLIN-CONTAIN~-
ING DRUGS

Procaine Penicillin G Aqueous
Suspension, Veterinary

The Commissioner of Food and Drugs
has evaluated a supplemental new ani-
mal drug application (65-284V) filed by
Elanco Products Co., Indianapolis, Ind.
46206, providing for the safe and effective
use of procaine penicillin G aqueous
suspension, veterinary, in dogs and
horses. The supplemental application is
approved.

The drug is subject to batch certifica-
tion under the provisions of section 512
(n) of the act, and accordingly Part
146a is amended to provide that the drug
under its approved labeling shall be dis-
pensed on a prescription basis.

Therefore, pursuant to provisions of
the Federal Food, Drug, and Cosmetic
‘Act (sec. 512 (1) and (n), 82 Stat. 347
and 350-1; 21 U.S.C. 360b (1) and (n))
and under authority delegated to the
Commissioner (21 CRF 2.120), Parts 135b
and 146a are amended as follows:

1. Part 135b is amended by adding the
following new section:

§ 135b.49 Procaine pen_ieillin G aque-
ous suspension, veterinary.

(a) Specifications. Procaine penicillin
G aqueous suspension, veterinary, con-
forms to the standards of identity,
strength, quality, and purity prescribed
by § 146a.47 of this chapter. Each milli-
Jiter contains 300,000 units of penicillin
activity.

(b) Sponsor. See code No. 014 in
§ 135.501(¢) of this chapter.

(¢) Conditions of use. (1) It Is used
as an intramuscular injection both in the
treatment of tonsillitis in dogs and in the
treatment of strangles in horses when
such conditions are caused by pathogens
susceptible to penicillin G.

(2) It is administered to dogs at 10,000
to 15,000 units per pound of body weight
per day and to horses at 3,000 to 5,000
units per pound of body weight per day.

(3) The label and labeling shall bear,
in addition to the other information re-
quired by the act, a statement that the
drug is not for use in food-producing
animals and a statement that Federal
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law restricts this drug to use by or on the
order of a licensed veterinarian.

2. Part 146a is amended by revising
§ 146a.47(c) (2) () toread as follows:

§ 146a.47 Procaine penicillin for ague-
ous injection.

- * - L -
) ***
(2) L

(D) If it does not contain cortisone or a
derivative of cortisone, its label and
labeling shall comply with all of the re-
quirements prescribed by subparagraph
(1) of this paragraph, except in lieu of
the statement “Caution: Federal law
prohibits dispensing without prescrip-
tion” each package shall include infor-
mation containing directions and warn-
ings adequate for the veterinary use of
the drug by the laity in all cases except
those in which the veterinary prescrip-
tion statement is required by regulations
under Part 135b of this chapter. In those
cases, the veterinary prescription state-
ment shall comply with the requirements
prescribed by § 1.106(c) of this chapter.

- % - - -
Eflective date. This order shall be ef-
fective upon publication in the FeperaL
REGISTER (12-2-72).

(Secs. (1) and (n), 82 Stat. 347 and 350-
351; 21 U.S.C. 360b (i) and (n))

Dated: November 28, 1972.

C. D. VAN HOUWELING,
’ Director,
Bureau of Veterinary Medicine.

[FR Doc.72-20711 Filed 12-1-72;8:46 am]

Title 33—NAVIGATION AND
NAVIGABLE WATERS

Chapter I—Coast Guard,
Department of Transportation

SUBCHAPTER C—AIDS TO NAVIGATION
[CGD T72-160R]

PART 62—U.S. AIDS TO NAVIGATION
SYSTEM

Midchannel Buoys

This amendment revises the regula~-
tions concerning black and white ver-
tically striped buoys used to mark the
fairway or midchannel.

Presently § 62.25-5(d) provides that a
vessel proceeding from seaward should
pass such a buoy close to, on either side.
In recent years the Coast Guard has
used black and white vertically striped
buoys to mak separation zones which
divide opposing traffic separation
schemes, Such buoys should not be
passed on either side and should not be
passed close to.

Further, the wording that such buoys
should be “passed close to” implies that
vessels should alfer their course to pass
near fairway buoys and that vessel tracks

should converge at such buoys, The Coast

Guard feels that wunnecessary course
changes and needless convergence of
vessel tracks are inimical to maritime
safety.

Therefore the Coast Guard is deleting
from §62.25-5(d) the words “and
should be passed close to, on either side.”

This amendment is issued without no-
tice of proposed rule making and public
procedures because confinued encour-
agement of passing these buoys close
aboard or on either side is, for the rea-
sons described above, contrary to the
public interest.

In consideration of the foregoing,
Part 62 of Title 33 of the Code of Ped-
eral Regulations is amended by revis-
ing paragraph (d) of § 62.25-5 to read as
follows:

§ 62.25-5 Colors.

(d) Black and white vertically striped
buoys mark the fairway or midchannel

Effective date. This amendment be-
comes effective on December 31, 1972,
(Sec. 1, 63 Stat. 500, 501, 545; sec, 6(b)(1)

80 Stat. 937; 14 US.C. 81, 87, 633; 49 USC.
1666(b) (1); 49 CFR 146(b))

Dated: November 27, 1972,

W. M. BENKERT,
Rear Admiral, U.S. Coast Guard,
Chief, Office of Marine En-
vironment and Systems.

[FR Doc.72-20736 Piled 12-1-72;8:50 am]

SUBCHAPTER J—BRIDGES
[CGD 71-149 R]

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

Arkansas and White Rivers, Ark.

This amendment changes the regula-
tions for the Missouri Pacific bridge aé
Yancopin across the Arkansas River and
for the automated railroad bridges across
the Akransas and White Rivers. This
amendment was circulated as a public
notice dated November 26, 1971, by the
Commander, Second Coast Guard Dis-
trict and was published in the FPEDERAL
REGISTER as & notice of proposed rule
making (CG F.R. 71-149) on Novem-
ber 24, 1971 (36 F.R. 22311). Two com-
ments were received. One suggested
changes in the signals used for the
Benzel, Junction, and Baring Cross
bridges. This suggestion is incorporated
in this regulation. The other sugsested
that openings of all three railroad
pridges in Little Rock Harbor be assured
s0 as not to trap a vessel between bridges.
This suggestion has merit, however, such
action would require a coordinator of
train and vessel movements and is no
deemed feasible at this time.

Accordingly, Part 117 of Title 33 of
the Code of Federal Regulations B
amended by co

(1) Revoking § 117.560 () (21), (=)
(23), (24), (25), and (26). od

(2) Revising § 117.560(f) (20) to res
as follows:
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§ 117.560 Mississippi River and its trib-
utaries and outlets; bridges where
constant attendance of drawtenders is
not required.

. L - - B

(r) .-

(20) Arkansas River, Arkansas: Mis-
souri Pacific Railroad bridge at Yan-
copin, the draw shall open on signal if
at least 96 hours notice has been given to
the Missouri Pacific dispatcher at Little
Rock, Ark. When so directed by the Com-
mander, Second Coast Guard District, a
drawtender shall be in constant attend-
ance and when this occurs, the draw shall
operate in accordance with § 117.555.

o > - - L

3. Adding a new § 117.556 immediately
after § 117.555 to read as follows:

§117.556 Arkansas and White Rivers,
automated railroad bridges.

(a) The bridges in this section do not
require constant attendance.

(b) The draws of the Missouri Pacific
Railroad bridge (Benzal) , mile 7.6, White
River and the St. Louis-San Francisco
Railroad bridge, mile 295.1, Arkansas
River, will normally be maintained in
the open position which provides a mini-
mum vertical clearance of 52 feet.

(1) When a train approaches either
bridge, amber lights attached to the
bridge begin to flash and an audible sig-
nal on the bridge is sounded. At the end
of 6 minutes the amber light shall con-
tinue to flash, however, the audible sig-
nal shall stop and the draw shall lower
and lock, if the photoelectric boat detec-
tion system detects no obstruction under
the span. If there is an obstruction, the
draw shall be raised to its full height
until the obstruction is cleared.

(2) After the train has cleared the
bridge, the draw shall be raised to its
full height and the amber flashing light
shall be stopped and the midchannel
lights changed from red to green indicat-
Ing the navigation channel is open for
the passage of vessels.

(c) Across the Arkansas River the
draws of the Cotton Belt Railroad bridge,
mile 66.3, the Chicago, Rock Island, and
Pacfic Railroad bridge, mile 116.2 and
the Missouri Pacific Railroad bridges at
mile 116.7 and 117.6 (Junction and Bar-
Ing Crossing) will normally be main-
tained in the closed position.

(1) The opening signal for these
bridges is three short blasts.

: (2) The acknowledging signal is flash-
ing white lights visible upstream and
downstream,

7 (3) When the vessel sights the ac-
Mowledging signal, one long blast shall
be sounded.

(4) This signal shall be acknowledged
whm the draw is to open by changineg%he
ﬂashmg white lights to continuous white
- ghts, while sounding one blast on a horn
k(;Ilmved by raising the span to a max-

um clearance of 52 feet. When the
Span is fully raised the navigation lights

No.232—3
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at midchannel shall change from red to
green, If the draw cannot be opened
flashing amber warning lights shall be
started and four blasts will be sounded
indicating that a train is approaching or
that maintenance work is in progress.
The vessel shall acknowledge that there
will be a delay by sounding four blasts
of the boat horn and standing by. When
the draw will be opened after the train
has crossed the closed draw or when
maintenance work permits, the amber
lights will be turned off and the draw
will turn on the white lights while sig-
naling with one blast. The vessel shall
acknowledge with one blast and after
the draw is open, shall proceed through
the draw.

(Sec. 5, 28 Stat. 362, as amended, sec,
6(g) (2), 80 Stat. 937; 33 U.S.C. 499, 49 U.S.C.
1655(g) (2); 49 COFR 1.46(c)(5), 33 CFR
1.05-1(c) (4)) :

Effective date. This revision shall be~
come effective on January 2, 1973.
Dated: November 27, 1972.

‘W. M. BENKERT,
Rear Admiral, U.S. Coast Guard,
Chief, Office of Marine En-
vironment and Systems.

[FR Doc.72-20739 Filed 12-1-72;8:51 am]

[CGD 72-30e]

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

Richardson Bay Channel, Mills Valley,
Calif.

This amendment extends the previ-
ously authorized period that the draws of
the floating workspan adjacent to the
U.S. 101 bridge will be required to open
for the passage of vessels. Notice of this
action to permit the modification work
to the U.S. 101 bridge was published as
CGFR 72-30 in 37 F.R. 3897 of February
24, 1972, and further amended by CGFR
72-30d published at 37 F.R. 17388 on
August 26, 1972. This extension is re-
quired because of unexpected delays in
completing the modification. The Coast
Guard has found that good cause exists
for granting this extension without no-
tice of proposed rule making on the basis
that it would be contrary to the public
interest to delay this work.

Accordingly, Part 117 of Title 33 of the
Code of Federal Regulations is amended
by revising paragraph (f) to § 117.712 to
read as follows:

§117.712 'Tributaries of San Francisco
Bay and San Pablo Bay, Calif.
- k2 - - -

(f) Work bridge contiguous to U.S.
101 bridge, Richardson Bay, Mills Valley,
Calif. The draw of this span shall open
on signal from 8 am. to 5 pm., from
February 14, 1972, through December 15,
1972, if at least 2 hours notice has been
given. At all other times the draw shall
be left in the open position.

25709

(Seec. 5, 28 Stat. 362, as amended, sec. 6(g) (2),
80 Stat. 937; 33 U.S.C. 499, 49 U.S.C. 1655(g)
(2); 49 CFR 1.46(c) (5),33 CFR 1.05-1(c) (4))

Effective date. This revision is effective
from February 14 through December 15,
1972.

Dated: November 27, 1972.
W. M. BENKERT,
Rear Admiral, U.S. Coast Guard,

Chief, Office of Marine Envi-
ronment and Systems.

[FR Doc.72-20738 Filed 12-1-72;8:51 am]

[CGD 72-94b]

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

San Joaquin River, Calif,

This amendment extends the previ-
ously authorized period that the draws
of the U.S. Navy Highway Bridge No. 10
between Rough and Ready Island and
Stockton may remain closed to the pas-
sage of vessels. Notice of this action to
permit redecking of this bridge was pub-
lished as CGFR 72-92R in 37 F.R. 10802
of May 31, 1972. This extension is re-
quired because of unexpected delays in
completing the redecking. The Coast
Guard has found that good cause exists
for granting this extension without no-
tice of proposed rule making on the basis
that it would be contrary to the public
interest to delay this work.

Accordingly, Part 117 of Title 33 of
the Code of Federal Regulations is
amended by adding the following revised
sentence to paragraph (a)(2) to
§ 117.714 to read as follows:

§117.714 San Joaquin River and its
tributaries, California.

(a) . " 0

(2) U.S. Navy Highway Bridge No. 10
between Rough and Ready Island and
Stockton. The draw shall open on signal
if at least 12 hours notice has been given,
However, from June 15, 1972, through
December 31, 1972, the draw need not
open for the passage of vessels.

- - - - .
(Sec. 5, 28 Stat, 362, as amended, sec. 6(g) (2),
80 Stat. 937; 83 U.S.C. 499, 49 U.S.C. 1655(¢c)
(5), 83 CFR 1.05-1(¢) (4))

Effective date. This revision should be
effective on June 15, 1972, except the
sentence in § 117.714(a) (2) beginning
with “However, from” and ending with
“vessels.” shall be effective June 15,
1972, and terminate December 31, 1972.

W. M. BENKERT,
Rear Admiral, U.S. Coast Guard,

Chief, Office of Marine Envi-
ronment and Systems,

NovEMBER 27, 1972.
[FR Doc.72-20737 Filed 12-1-72;8:50 am]
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Title 24—HOUSING AND URBAN DEVELOPMENT

Chapter X—Federal Insurance Adminisiration, Department of Housing and Urban Development
SUBCHAPTER B—NATIONAL FLOOD INSURANCE PROGRAM
PART 1914—AREAS ELIGIBLE FOR THE SALE OF INSURANCE
Status of Participating Communities

Section 1914.4 of Part 1914 of Subchapter B of Chapter X of Title 24 of the Code of Federal Regulations is amended by
adding in alphabetical sequence a new entry to the table. In this entry, a complete chronology of effective dates appears
for each listed community, Each date appearing in the last column of the table is followed by a designation which indicates
whether the date signifies: (1) The effective date of the authorization of the sale of flood insurance in the area under the emer-
gency or under the regular flood insurance program; (2) the effective date on which the community became ineligible for the
sale of flood insurance because of its failure to submit land use and control measures as required pursuant to § 1909.24(a);
or r(si; the effective date of a community’s formal reinstatement in the program pursuant to § 1909.24(b). The entry reads
as follows:

§ 1914.4 Status of participating communities.

* - . * - . P
Effective date of
. ¥ authorization of
Btato County Location Map No. State map repository Local map repository sale of flood
insurance
for arca
L .- - s L - L LI g
California. ...... Alameda.......... T VOTINOTO - o coe e s rnsaa s aE s a st et Sa s s ot s et e S e tn HE s e R e L n Hab s s st a s s s ras s he sa baSamaie e omndwe e s e e Dee. 1, 1072

RIDROR. i s INCNI08 e o eansaa Dunedin

¥ 32 003 0120 01 Division of Water Resources, Depart- Public Works Department, 821 Las J

through ment of Conservation and Natural Vegas Blvd. N., Las Vegas, NV
H 32 003 0120 08 Resources, Nye Bldg., Carson City, 89101, L, 1972,
Nev. 89701, Regular,

Nevada Insurance Diviglon, Depart-
ment of Commerce, Nye Bldg.,
Carson City, Nev. 89701,

North Carolina. Carteret. ...=cz... Beaufort.._....... H 37 081 0350 01  North Carolina Office of Water and Office of Town Clerk, Town of Beau- Dee. 3, 1071
through Afr Resources, Department of Nat-  fort, Post Office Box 800, Beaufort, _ Emergency.
H 37 031 0350 02 ural and Economic Resources, Post  NC 28516, Dec. 1

Office Box 27687, Raleigh, NC 27611.

North Caroling Insurance Depart-
ment, ~Post Office Box 26387,
Raleigh, NC 27611,

Pennsylvania... Luzerne........... Edwardsville Dee. 1, 10
BOm‘ﬂlh- Emergeacy
It BUONS - =Sy et Lower Makefield - Do.
Township.
DO..czcse:2: Delaware. . .-ooc Middletown Do.
Do.

44 001 0080 02 Rhode Island Statewide Planning Town Hall, 10 Court St., Bristol, RI
through Program, 265 Melrose 8t., Provi- 03800,
H 44 001 0030 03 dence, RI 02007,
Rhode Island Iusurance Division, 169
g;:wy'l)osset St., Providence, RI

2003,
Tennessee-.=-.z- Hamilton. .zz.zzzz Collegedale...==-= H 47005044801  Tennossee State Planning Commission, Collegedale City Office, Post Offica Mar, 3, 107
through Room C2-208, Central Services  Box 416, Collegedale, TN 37315, Emergencys
H 47 065 0448 04 Bldg., Nashville, Tenn. 37219, D‘i‘i‘ 1, 197
eguiar
Tenuesses Department of Insurance =
and Banking, 114 State Office Bldg.,
Nashville, Tenn, 37219,
Texos. riss Comal. .ccooommas New Braunfels.... F 48001487005  Texas Water Development Board, Office of Planning Director, City of Dec. 4,
through Post Office 13087, Capitol Station, New Braunfels, Post Office Box t44,  Eamer
H 48 091 4870 20 Austin, TX 78711, New Braunfels, TX 78130, Dtﬁ- 1 -
egular.
Texas Insurance Department, 1110
San Jaciuto St., Austin, TX 78701, =
West Virginia. .. Mingo...z.cccoocc Kermlt . ... e e e A SR b s p v PR e b e SR e T e S A e e T S L L e o L);':‘.]Lrl";-v
» mergency.

(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968), effective January 28, 1969 (3'3

FR. 17804, November 28, 1968), as amended (secs. 408410, Public Law 91-152, December 24, 1969), 42 U.S.C. 4001-4127; and Secretarys

delegation of authority to Federal Insurance Administrator, 34 F.R. F.R. 2680, February 27, 1969) »
Issued: November 27, 1972,

GEORGE K. BERNSTEIN,
Federal Insurance Administrator.

[FR Doc.72-20667 Filed 12-1-72;8:45 am]
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PART 1915—IDENTIFICATION OF SPECIAL HAZARD AREAS
List of Communities With Special Hazard Areas -
Section 1915.3 is amended by adding in alphabetical sequence a new entry to the table, which entry reads as follows:
§1915.3 List of communities with special hazard areas.

State County Location

State. map repository

Effoctive date of
fdentification of
areas wirich have
special flood
hazards

Local map repository

California_..acn
llinols. ... .

North Carolina. Carteret... ... Beaufort. .........
Peunsylvania... Luzerne ... Edwardsville
Borough.
Do. Bucks. -. Lower gfakonold
wnship,
Do... Delaware. . Middletown
Township.
Do Luzerne...........
Rhode Island... Bristol. ........... Bristol. .._.._.__..
Tennessee....... Hamflton. ........ Collegedale........
Texas. . maes (27577 (il s S New Braunfels.. ..
West Virginia... Mingo._......_____ Kermit.___ ..

H 32 003 0120 01
through
X 32 003 0120 08

Division of Water Resources, De-
partment of Conservation and Nat-
ural Resources, Nye Bldg., Carson
City, Nev. 80701

Nevada Insurance Division, De?nrt-
ment of Commaerce, Nye Bldg.,
Carson City, Nev. 80701,

North _Carolina Office of Water and
Air Resources, Department of Nat-
ural and Feonomic Resources, Post
Office Box 27687, Raleigh, NC
27611,

North t-

igh,

H 37 031 0350 01
throufh
H 37 031 0350 02

Carolina Insurance De

ment, Post Office Box 26387, R:
NOC 27611,

Lo AT AT G A e T S S e SIS S g T ety M Al S ol gt
Bristol

H 44 001 0030 02
through
H 44 001 0030 03

Rhode Island Statewide Planning
Program, 265 Malrose St., Provi-
denice, R1 02007.

Rhode Island Insurance Division, 169
Wﬁs's)'abosset 8t., Providence, RI

[} o

Tenuesseo State Planning Commis-
sion, Room C2-208, Central Services
Bldg., Nashville, Tenn. 37219,

Tennessee Department of Insurance
and Banking, 114 State Offies Bldg.,

}I:?gt:hmsox
throt
H 47 065 0448 04

Nashville, Tenn. 37219,
H 48001487005 Texas Water Development Board,
ug| Post Office 13087, Capitol Station,
H 48 001 4870 20 Austin, TX 78711.

Texas Insurance De] ent, H10
San Jacinto St., Austin, TX 78701.

Public Works Department, 821 Las June
Xﬁ‘gf Blvd. N., Las Vegas, NV

0.
18, 1971,

Office of Town Clerk, Town of Beau- Deo. 3, 197L
fort, Post Office Box 390, Beaulort,
NC 28516,

Do
Town Hall, 10 Court Street, Bristol, Oot. 30, 1970.
RI 02500,

Collegodale City Office, Post
3731

Office Mar. 3, 1072
Box 416, Collegedale, TN 5.

Office of Plarming Director, City of Dee. 4, 1970.
New B ) t Office iox %

, Pos
644, New Braunfels, TX 78130.

(Natonal Flood Insurance Act of 1968 (title XIIT of the

FR. 17804, November 28, 1968), as amended
delegation of authority to Federal Insurance

Issued: November 27, 1972.

Title 29—LABOR

Chapter XVIl—Occupational Safety
and Health Administration, Depart-
ment of Labor

PART 1902—STATE PLANS FOR THE
DEVELOPMENT AND ENFORCE-
MENT OF STATE STANDARDS

Temporary Orders

Qn October 3, 1972, a notice of pro-
bosed rule making was published in the
FEDERAL REGISTER (37 F R. 20728) amend-
ing Part 1902 by inserting a new § 1902.16,
authorizing the Assistant Secretary to
tLxsue temporary orders permitting States
]ro enforce under the provisions of State
:2W standards covering issues contained
in 2 proposed plan which is submitted for

and Urban Development

Act of 1968), effective January 28, 1960 (33

(secs. 408410, Public Law 91-152, December 24, 1969), 42 U.S.C. 4001-4127; and Secretary’s

Administrator, 3¢ FR. F.R. 2680, February 27,

[FR Doc.72-20668 Filed 12-1-72;8:45 am]

approval under Subpart C, before De-
cember 28, 1972.

The proposed rule is in furtherance of
the policy of the Williams-Steiger Occu-
pational Safety and Health Act of 1970
(29 U.S.C. 651), for maximum worker
protection by encouraging the States to
assume the fullest responsibility for the
administration and enforcement of their
safety and health laws in an orderly
manner; it is issued pursuant to the re-
sponsibilities of the Secretary of Labor
under section 18(c) of the Act to ensure
continuity in State enforcement under
the plan during its evaluation.

Temporary orders, issued under the
proposed rule would in no way affect
the final disposition of the plans and
would not entitle a State to finanecial
assistance under section 23(g). Federal

enforcement will continue undiminished

1969)

GEeORGE K. BERNSTEIN,
Federal Insurance Administrator.

during the period of this effectiveness

* of the temporary order pursuant to the

provisions of section 18(e). Under an
order, a State would be permitted to con-
tinue enforcing under State law stand-
ards on issues contained in the State
plan and would not be subject to preemp-
tion challenges in such issues for the pe-
riod during which the order is effective.
The orders would not apply to a State
plan submitted after December 28, 1972,
as State plans submitted after that date
would have already been subject to pre-
emption challenges. However, States
may choose to submit State plans under
section 18 of the Act and this part at
any time, with or without the protection
of a temporary order.

The temporary order procedure would
not preserve State enforcement of stand-
ards in issues not covered under a State
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plan, even though such standards were
under an agreement entered into under
section 18(h) of the Act.

After consideration of the relevant ma~-
terials which have been submitted by
interested persons and after consulta-
tion with the National Advisory Commit-
tee on Occupational Safety and Health,
the proposal is hereby adopted with
some changes, the principal one being
to limit the maximum duration of a
temporary order to 6 months, instead of
the proposed 1 year, in line with the
Advisory Committee's recommendation.
Therefore, pursuant to the general regu-
latory authority of section 8(g)(2) of
the Act and the responsibility of section
18(e) to carry out the policy of section
2(b) (11) (1600, 1608, and 1591; 29 U.S.C.
657, 667, and 651), the new § 1902.16,
shall be effective upon publication in the
FEDERAL REGISTER (12-2-72) and reads as
follows:

§ 1902.16 Temporary orders.

(a) The Assistant Secretary may is-
sue a temporary order permitting a State
to enforce under the provisions of State
law standards covering issues contained
in a proposed plan which is submitted
for approval under this Subpart C. Any
temporary order shall remain in effect
only until final action approving or dis-
approving a proposed plan is taken under
sections 18(c) and (d) of the Act, or
6 months from the date of its issuance,
whichever is earlier.

(b) To be the subject of a temporary
order under this section, a proposed
State plan must have been approved by
the Governor of the State, as required
by OMB Circular No. A-95, and must
meet the submission requirements con-
tained in §1902.10(a). The proposed
plan must also address itself to each of
the criteria for State plans and indices
of effectiveness prescribed in Subpart B
of this Part 1902. The temporary order
may be issued ex parte.

(¢) No temporary order under this
section shall constitute approval of a
State plan under sections 18 (¢), (d),
or (e) of the Act nor shall it affect in
any way any final action approving or
disapproving a plan under sections 18
(¢), (d), or (e), or eligibility for grants
under section 23 of the Act.

(d) No temporary order shall pre-
serve State jurisdiction to enforce stand-
ards in issues not covered under a State
plan, even though such standards were
covered under an agreement entered in-
to under section 18(h) of the Act.

(e) Any temporary order issued under
this section may be modified or revoked
for cause upon reasonable notice to the
State.

(f) The termination, modification, or
revocation of a temporary order under
this section shall in no way affect any
proceeding, already commenced under
State law, coming within the coverage
of the order,

(g) No temporary order shall be is-
sued in the case of proposed plans sub-
mitted under this part after December

k28. 1972.
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(h) State plans may be submitted at
any time in accordance with the pro-
visions of this part, but those submitted
after December 28, 1972, will be evaluated
without the protection of a temporary
order preserving State jurisdiction over
matters covered by them from preemp-
tion challenges.

(Secs. 2(b) (11), 8(g) (2), 18(c), Pub. L, 91~
596, 84 Stat. 1591, 1600, 1608 (29 U.S.C. 651,
657, 667) )

Signed at Washington, D.C., this 29th
day of November 1972,

G. C. GUENTHER,
Assistant Secretary of Labor.

[FR Doc.72-20765 Filed 12-1-72;8:50 am]

PART 1926—SAFETY AND HEALTH
REGULATIONS FOR CONSTRUCTION

Scaffolding Generally and Pump Jack
Scaffolding and Roof Caich Plat-
forms

Proceedings with respect to the above
subjects were commenced by notice pub-
lished in the FEpERAL REGISTER on June 7,
1972 (37 F.R. 11340). The notice con-
cerned: (1) A proposed increase in the
height after which guardrails, midrails,
and toeboards on scaffolding are re-
quired; (2) permitting the use of pump
jack scaffolds subject to specific require-
ments; and (3) requirements for roof
catch platforms. The proposals largely
reflected the recommendations of the Ad-
visory Committee on Construction Safety
and Health.

The regulations to which the changes
were proposed have application under
the Construction Safety Act (40 U.S.C.
333) and the Williams-Steiger Occupa-
tional Safety and-Health Act of 1970 (29
U.8.C. 651, et seq.).

The notice of proposed rule making in-
vited interested persons to submit writ-
ten data, views, and arguments concern-
ing the proposed changes and a hearing
was held on July 26, 1972.

The certified record of the hearing, the
written comments received as well as
staff suggestions were submitted to the
Advisory Committee on Construction
Safety and Health for its review and ad-
vice pursuant to 29 CFR 1911.18. The Ad-
visory Committee has considered this
material and has submitted its recom-
mendation to the Assistant Secretary for
Occupational Safety and Health for
decision.

The major issues for decision are:

1. Whether the height after which
guardrails, midrails, and toeboards for
scaffolds are required should be raised
from 6 feet to 10 feet;

2. Whether the height after which
catch platforms must be used below
sloped roofs should be raised from 10
feet to 16 feet or some greater height and
whether this requirement should con-
tinue to apply to slopes greater than
three in 12 or should be changed to
apply only to some greater slope; and

3. Whether the use of pump jack scaf-
folds should be permitted and if so under

what conditions. t

Having considered carefully all writ-
ten and oral comments contained in the
record and having reviewed the views
of the Advisory Committee, these issues
are discussed and decided as follows:

1. Ten foot requirement for scaffolding,
The notice of proposed rule making
changes the height above which guard
rails, midrails, and toeboards are re-
quired from 6 feet above the floor or
ground to 10 feet. No comments were re-
ceived objecting to this amendment
which tends to bring about a greater
uniformity between the Construction
Safety Standards and the general indus-
try standards contained in 29 CFR Part
1910. Accordingly this proposal is
adopted. The provisions of the proposal
relating to form scaffolds (29 CFR
1926.451(x) (6) (iii) ) are, however,
changed to conform to the requirements
applying to other types of scaffolds.

2. Catch platforms. Under the notice
of proposed rule making the height above
which catch platforms are required was
raised from 10 feet to 16 feet. Because
the occupational safety and healih
standard for general industry employ-
ments is set at 20 feet, it has been con-
tended that in the interest of uniformity
this level should be applied to construc-
tion as well. The Adyisory Committee
pointed out, howeyer, that the 16-foot
level provides a more practical dividing
line for the construction industry as it
will generally apply the obligation to the
building of structures that exceed one
story while in most circumstances will
relieve builders of single-story structures,
Their recommendation is therefore
adopted.

The requirements for catch platforms
apply where the slope of a roof exceeds
3 inches in 12 inches without a parapet.
The greatest number of comments indi-
cated the belief that this slope did not
present any significant danger of falling.
Accordingly, the Committee has recom-
mended and I have decided to adopt &
standard of 4 inches in 12 inches without
a parapet.

At the hearing a contention was made
that in certain circumstances a tempo-
rary device constructed on a sloped roof
could form an economical and equally
safe alternative to a catch platform. To
the extent that such devices can be said
to constitute secure temporary parapets,
they may qualify as an acceptable means
of protection. Such a solution requires no
amendment to the standards as they
already permit parapets as an alternative
to catch platforms.

3. Pump jack scaffolds. Under the pres-
ent standards the use of pump jack s'caf-
folds is prohibited. Because the Advisory
Committee determined that subject 0
proper safeguards the use of pump jack
scaffolding would be safe, the proposal
authorized their use subject to itemized
minimum safety requirements. Although
no objections were received to the pro-
posed authorization to use this type of
scaffold, several suggestions were sub=
mitted by persons who have had experi-
ence with them for improving the safely
requirements relating to their use. Ac-
cordingly, the proposed § 1926.451(y) has
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peen revised on the basis of an analysis
of these comments.

Accordingly, the amendments as pro-
posed are hereby adopted subject to
changes in § 1926.451 (u) (3), () (6) (iiD),
and (y) based upon the findings set forth
above. As these amendments will result
in relieving restrictions they shall be-
come effective immediately.

Siened at Washington, D.C., this 29th
day of November 1972.

G. C. GUENTHER,
Assistant Secretary of Labor,

§1926.451 Seaffolding.

(a) General requirements. * * *

(4) Guardrails and toeboards shall be
installed on all open sides and ends of
platforms more than 10 feet above the
ground or floor, except needle beam scaf-
folds and floats (see paragraphs (p) and
(w) of this section). Scaffolds 4 feet to
10 feet in height, having a minimum
horizontal dimension in either direction
of less than 45 inches, shall have stand-
ard guardrails installed on all open sides
and ends of the platform.,

° L] . * Ll

(20) The use of shore or lean-to scaf-
folds is prohibited.

(b) Wood pole scaffolds., * * *

(15) Guardrails, made of lumber not
less than 2 x 4 inches (or other material
providing equivalent protection), ap-
proximately 42 inches high, with a mid-
rell of 1 x 6 inch lumber (or other
material providing equivalent protec-
tion), and toeboards, shall be installed
at all open sides and ends on all scaffolds
more than 10 feet above the ground or
floor. Toeboards shall be a minimum of
4 inches in height. Wire mesh shall be in-
stalled in accordance with paragraph
(a) (6) of this section, when required.

. . . » -

(¢) Tube and coupler scaffolds. * * *

(13) Guardrails, made of lumber not
less than 2 x 4 inches (or other material
providing equivalent protection), ap-
proximately 42 inches high, with a mid-
rail of 1 x 6 inch lumber (or other ma-
terial providing equivalent protection),
and toeboard shall be installed at all
oben sides and ends on all scaffolds more
than 10 feet above the ground or floor,
Toeboards shall be & minimum of 4
Inches in height. Wire mesh shall be in-
stalled in accordance with paragraph
(a) (6) of this section.

(d) Tubular welded frame
folds, & = »

(10) Guardrails made of lumber, not
less than 2 x 4 Inches (or other material
Providing equivalent protection), and
gpbroximately 42 inches high, with a
midrail of 1 x 6 inch lumber (or other
material providing equivalent protec-
tion) , and toeboards, shall be installed at
all open sides and ends on all scaffolds
more than 10 feet ahove the ground or
floor. Toebhoards shall be & minimum of
4inches in height. Wire mesh shall be in-
slalled tn mccordance with paragraph
(8)(6) of this section,

scaf-
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(e) Manually propelled mobile scaf-
lolds. .- e

(19) Guardrails made of lumber, not
less than 2 x 4 inches (or other material
providing equivalent protection), ap-
proximately 42 inches high, with a mid-
rail, of 1 x 6 inch lumber (or other ma-
terial providing equivalent protection),
and toeboards, shall be installed at all
open sides and ends on all scaffolds more
than 10 feet above the ground or floor.
Toeboards shall be a minimum of 4
inches in height. Wire mesh shall be in-
stalled in accordance with paragraph
(a) (6) of this section.

(g) Outrigger scaffolds. * * *

(5) Guardrails made of lumber, not
less than 2 x 4 inches (or other material
providing equivalent protection), ap-
proximately 42 inches high, with & mid-
rail of 1 x 6 inch lumber (or other ma-
terial providing equivalent protection),
and toeboards, shall be installed at all
open sides and ends on all scaffolds more
than 10 feet above the ground or floor.
Toeboards shall be a minimum of 4
inches in height. Wire mesh shall be in-
stalled in accordance with paragraph
(a) (6) of this section.

(h) Masons’ adjustable multiple-point
suspension scaffolds. * * *

(15) Guardrails made of lumber, not
less than 2 x 4 inches (or other material
providing equivalent protection), ap-
proximately 42 inches high, with a mid-
rail, and toeboards, shall be installed &t
all open sides and ends on all scaffolds
more than 10 feet above the ground or
floor. Toeboards shall be a minimum of
4 inches in height. Wire mesh shall be in-
stalled in accordance with paragraph
(a) (6) of this section.

(1) (Swinging scaffolds)
suspension. * * *

(11) Guardrails made of lumber, not
less than 2 x 4 inches (or other mate-
rial providing equivalent protection),
approximately 42 inches high, with a
midrail, and toeboards, shall be in-
stalled at all open sides and ends on all
scaffolds more than 10 feet above the
ground or floor. Toeboards shall be a
minimum of 4 inches in height. Wire
mesh shall be installed in accordance
with paragraph (a)(8) of this section.

(J) Stone setters’ adjustable multiple
point suspension scaffolds. * * *

(9) Guardrails made of lumber, not
less than 2 x 4 Inches (or other mate-
rial providing equivalent protection), ap-
proximately 42 inches high, with a mid-
rail, and toeboards, shall be installed at
all open sides and ends on all scaffolds
more than 10 feet above the ground or
floor. Toeboards shall be a minimum of
4 inches in height. Wire mesh shall be
installed in accordance with paragraph
(a) (6) of this section.

- 2K L] Ll ]
(m) Carpenters’ bracket scaffolds. * * *
(6) Guardrails made of lumber, not

less than 2 x 4 inches (or other mate-
rial providing equivalent protection), ap-
proximately 42 inches high, with a mid-
rail, of 1 x 6 inch lumber (or other mate=-
rial providing equivalent protection),

two-point
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and toeboards, shall be installed at all
open sides and ends on all scaffolds more
than 10 feet above the ground or floor.
Toeboards shall be & minimum of 4 inches
in height. Wire mesh shall be installed
in accordance with paragraph (a)(6)
of this section.
L L “ . -

(0) Horse scaffolds. * * *

(7) Guardrails made of lumber, not
less than 2 x 4 inches (or other ma-
terial providing equivalent protection),
approximately 42 inches high, with a
midrail, of 1 x 6 inch lumber (or other
material providing equivalent protec-
tion), and toeboards, shall be installed
at all open sides and ends on all scaf-
folds more than 10 feet above the
ground or floor. Toeboards shall be a
minimum of 4 inches in height. Wire
mesh shall be installed in accordance
with paragraph (a)(6) of this section.

(@) Plasterers’, decorators’, and largs
area scaffolds, * * *

(4) Guardrails made of lumber, not
less than 2 x 4 Inches (or other ma-
terial providing equivalent protection),
approximately 42 inches high, with a
midrail of 1 x 6 inch lumber (or other
material providing equivalent protec-
tion), and toeboards, shall be installed
on all open sides and ends on all scaf-
folds more than 10 feet above the ground
or floor. Toeboards shall be a minimum
of 4 inches in height, Wire mesh shall
be installed in accordance with para-
graph (a)(6) of this section.

(r) Interior hung scaffolds. * * *

(5) Guardrails made of lumber, not
less than 2 x 4 inches (or other ma-
terial providing equivalent protection),
approximately 42 inches high, with a
midrail of 1 x 6 inch lumber (or other
material providing equivalent protec-
tion), and toeboards, shall be installed
at all open sides and ends on all scaf-
folds more than 10 feet above the ground
or floor. Toeboards shall be a minimum
of 4 inches in height. Wire mesh shall be
installed in accordance with paragraph
(a) (6) of this section.

(w) Roofing brackets.* * *

(3) A catch platform shall be installed
below the working area of roofs more
than 16 feet from the ground to eaves
with a slope greater than 4 inches in
12 inches without a parapet. In width,
the platform shall extend 2 feet beyond
the protection of the eaves and shall
be provided with a guardrail, midrail,
and toeboard. This provision shall not
apply where employees engaged in work
upon such roofs are protected by a safety
belt attached to a lifeline.

* * . L -

(x) Form scaffolds,* * *

(6) L

(i11) Guardrails and toeboards shall
be installed on all open sides and ends
of platforms and scaffolding over 10
feet above floor or ground. Guardrails
shall be made of lumber 2 x 4 inch
nominal dimension (or other material
providing equivalent protection), ap-
proximately 42 inches high, supported
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at intervals not to exceed 8 feet. Guard-
rails shall be eguipped with midrails
constructed of 1 x 6 inch nominal lum-
ber (or other material providing equiv-
alent protection). Toeboards shall
extend not less than 4 inches above the
scaffold plank.

(y) Pump jack scaffolds. (1) Pump
Jack scaffelds shall:

(i) Not carry a working load exceed-
ing 500 pounds; and .

(ii) Be capable of supporting with-
out failure at least four times the maxi-
mum intended load.

(ili) The manufactured components
shall not be loaded in excess of the manu-
facturer’s recommended limits.

(2) Pump jack brackets, braces, and
accessories shall be fabricated from
metal plates and angles. Each pump jack
bracket shall have two positive gripping
mechanisms to prevent any failure or
slippage.

(3) The platform bracket shall be fully
decked and the planking secured. Plank-
ing, or equivalent, shall conform with
paragraph (a) of this section,

(4) (1) When wood scaffold planks are
used as platforms, poles used for pump
jacks shall not be spaced more than 10
feet center to center. When fabricated
platforms are used that fully comply
with all other provisions of this para-
graph (y), pole spacing may exceed 10
feet center to center.

(ii) Poles shall not exceed 30 feet in
height.

(iii) Poles shall be secured to the work
wall by rigid triangular bracing, or
equivalent, at the bottom, top, and other
points as necessary, to provide a maxi-
‘mum vertical spacing of not more than
10 feet between braces. Each brace shall
be capable of supporting a minimum of
225 pounds tension or compression,

(iv) For the pump jack bracket to pass
bracing already installed, an extra brace
shall be used approximately 4 feet above
the one to be passed until the original
brace is reinstalled.

(5)' All poles shall bear on mud sills or
other adequate firm foundations.

(8) Pole lumber shall be two 2 x 4's, of
Douglas fir, or equivalent, straight-
grained, clear, free of cross-grain, shakes,
Jarge loose or dead knofs, and other
defects which might impair strength.

(7) When poles are constructed of
two continuous lengths, they shall be
two by fours, spiked together with the
seam parallel to the bracket, and with
10d common nails, no more than 12
inches center to center, staggered uni-
formly from opposite outside edges.

(8) If two by fours are spliced to make
up the pole, the splices shall be so con-
structed as to develop the full strength
of the member.

(9) A ladder, in accordance with
§ 1926.450, shall be provided for access
to the platform during use.

(10) Not more than two persons shall
be permitted at one time upon a pump
jack scaffold between any two supports.

(11) Pump jacks scaffolds shall be
provided with standard guardrails as de-

: fined in §1926.451(a)(15), but mno
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guardrail is required when safety belts
with lifelines are provided for employees.

(12) When a work bench is used at an
approximate height of 42 inches, the top
guardrail may be eliminated, if the work
bench is fully decked, the planking se-
cured, and is capable of withstanding 200
pounds pressure in any direction.

(13) Employees shall not be permitted
to use a work bench as a scaffold plat-
form.

[FR Doc.72-20766 Filed 12-1-72;8:52 am]

Title 32—NATIONAL DEFENSE

Chapfer XVI—Selective Service
System

REGISTRATION AND PUBLIC
INFORMATION

Whereas, on October 28, 1972, the Di-
rector of Selective Service published a
notice of proposed amendments of Selec-
tive Service Regulations 37 F.R. 23116 of
October 28, 1972; and

Whereas more than 30 days have
elapsed subsequent to such publication
during which period comments from the
public have been received and considered.

Now therefore by virtue of the au-
thority vested in me by the Military
Selective Service Act, as amended (50
App. US.C. sections 451 et seq.) and
§ 1604.1 of Selective Service Regulations
(32 CFR 1604.1), the selective service
regulations, constituting a portion of
Chapter XVI of Title 32 of the Code
of Federal Regulations, are hereby
amended, the amendment to § 1608.12 to
be effective 11:59 p.m., e.s.t., on Decem-
ber 2, 1972, and the other amendments
to be effective 11:59 p.m., es.t., on De-
cember 30, 1972, as follows:

PART 1608—PUBLIC INFORMATION

Section 1608.12(e) is amended to read
as follows:
§ 1608.12 Available information.

- Ll - » L

(e) Each local board maintains a
Classification Record (SSS Form 102)
which contains the name, selective serv-
jce number, and the current and past
classifications for each person registered
with that board. Information in this
record will be supplied upon request.

PART 1612—REGISTRATION DUTIES
§ 161225 [Revoked]

Section 1612.25 Care and custody of
registration cards and regisiration cer-
tificates, is revoked.

PART 1613—REGISTRATION
PROCEDURES

Section 1613.2 Local board of jurisdic-
tion, is amended to read as follows:

-

§ 1613.2 Local board of jurisdiction.

The local board having jurisdiction
over the place of residence entered in
item 2 of the Registration Card (8ss
Form 1) at the time of initial registra-
tion shall always have jurisdiction over
the registrant, unless otherwise directed
by the Director of Selective Service,

Sections 1613.3 and 1613.4 are added to
read as follows:

§ 1613.3 Evidence of registration.

The local board shall issue to each
registrant written evidence of his regis-
tration in the manner prescribed by the
Director of Selective Service.

§ 1613.4 Issuing duplicate evidence of
registration.

Duplicate evidence of registration will
be issued to a registrant by the local
board with which he is registered upon
its receipt of his written request therefor,

PART 1617—REGISTRATION CARD

The title of Part 1617 is amended fo
read as set forth above.

§1617.11 [Revoked]

Section 1617.11 Issuing duplicate Reg-
istration Certificate, is revoked.

ByronN V. PEPITONE,
Acting Direclor,
NOVEMEBER 28, 1972.
[FR Doc.72-20794 Piled 12-1-72;8:52 am|

kEGISTRANTS' CLASSIFICATION
PROCEDURES

Whereas, on October 28, 1972, the Di-
rector of Selective Service published &
notice of proposed amendments to Selec-
tive Service Regulations, 37 F.R. 23118 of
October 28, 1972; and el

Whereas such publication complied
with the publication requirement of sec-
tion 13(b) of the Military Selective Serv-
ice Act (50 App. U.S.C. sections 451 et
seq.) in that more than 30 days have
elapsed subsequent to such publication
during which period comments from ine
public have been received and considered,
and I certify that I have requested the
views of officials named in section 2 )
of Executive Order 11623 and none 0l
them has timely requested that the ma-
ter be referred to the President I0F
decision. 4

Now therefore by virtue of the author
ity vested in me by the Military Selective
Service Act, as amended (50 App. USC.
sections 451 et seg.) and Executive Or(_xer
11623 of October 12, 1971, the Selecti?®
Service Regulations, constituting & por-
tion of Chapter XVI.of Title 32 of the
Code of Federal Regulations, are hereby
amended, the revocation of §§ 1621 9 and
1621.10 to be effective 11:59 p.m., esty
on December 2, 1972, and the other
amendments to be effective 11:59 p.ol.
es.t., on December 30, 1972, as follows:
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PART 1621—PREPARATION FOR
CLASSIFICATION

§1621.9 [Revoked]

Section 1621.9 Furnishing Registra-
tion Questionnaire (SSS Form 100), is
revoked.

§1621.10 [Revoked]

Section 1621.10 Time allowed 1o re-
turn questionnaire, is revoked.

Section 1621.11 Special form for con=-
scientious objector, is amended to read
as follows:

§1621.11 Special form for conscien-
tious objector.

A registrant who claims to be a con-
scientious objector shall be given the
opportunity to offer information in sub-
stantiation of his claim on a Special Form
for Conscientious Objector (SSS Form
150). The local board, upon request, shall
furnish fo any registrant a copy of Spe-
cial Form for Conscientious Objector
(SSS Form 150).

Section 1621.12 Claims for or infor=
mation relating to deferment or exemp-
tion, is amended to read as follows:

§1621.12 Claims for or information re-
lating to deferment or exemption.

The registrant shall be entitled to pre-
sent all relevant written information
which he believes to be necessary to as-
sist the local board in determining his
proper classification. Such information
should be included in or attached to a
Current Information Questionnaire (SSS
Form 127) and may include any docu-
ment, affidavits, and depositions. The
affidavits and depositions shall be as con-
cise and brief as possible.

§1621.13 [Revoked]

Section 1621.13 Imadequate question-
naire, is revoked.

PART 1623—CLASSIFICATION
PROCEDURE

Section 1623.7 is amended to read as
follows: -

§ 1623.7 Issuing a duplicate notice of
classification.

A duplicate notice of classification will
be issued to a registrant by the local
board which mailed the original notice
of classification to him upon his written
request therefor,

Paragraphs (a) and (b) of §1623.9
Registrants transferred for classifica-
ion, are amended to read as follows:
§1623.9 Registrants

classification.
i..‘f“ Before the local board of origin

'as undertaken the classification of a
fegistrant after his administrative clas-
Siication into Class 1-H, he may be

transferred for

‘ransferred to another local board for

sification under procedures pre-
ch. by the Director if he is so far
‘rom his local board as to make comply~

‘g with notices an extreme hardship.
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(b) A registrant may be transferred to
another local board for classification at
any time under procedures prescribed by
the Director (1) when the local board
cannot act on his case because of dis-
qualification under provisions of section
1604.55 of this chapter, or (2) when a
majority of the members of the local
board, or a majority of the members of
every panel thereof if the board has
separate panels, withdraw from consid-
eration of the registrant’s classification
because of any conflicting interest, bias,
or other reason.

L - * o L

PART 1624—PERSONAL APPEAR-
ANCE BEFORE LOCAL BOARD

Section 1624.2 Request for personal
appearance, s amended to read as fol-
lows:

§ 1624.2 Request for personal appear-
ance.

A registrant, other than one who has
filed a request in accord with § 1624.1
(b), who desires a personal appearance
B:gore his local board, must file a writ-

request therefor within 15 days af-
ter the local board has mailed a notice
of classification to him. Such 15-day pe-~
riod may be extended by the local board
when if is satisfied that the registrant’s
failure to request a personal appearance
within such period was due to some
cause beyond his control.

Section 1624.5 Procedure when reg-
isirant fails to appear, is amended to
read as follows:

§ 1624.5 Procedure when registrant fails
o appear.

Whenever the registrant for whom a
personal appearance has been scheduled
fails to appear in accord with such
schedule, the local board shall consider
any explanation of such failure that has
been filed within 5 days (or extension
thereof granted by the local board) after
such failure in accordance with § 1624.3,
Should the local board determine that
the registrant’s failure to appear for his
personal appearance was without good
cause, or if within 5 days (or extension
thereof granted by the local board) after
such failure to appear the registrant of-
fers no explanation of such failure, the
registrant will be deemed to have had
his personal appearance and the local
board (a) will take such action with re-
spect to the classification of a registrant
who has requested a personal appear-
ance following his classification as is ap-
propriate in light of the provisions con-
cerning reopening of classification in sec-
tion 1625.2 of this chapter, or (b) if such
registrant requested a personal appear-
ance in advance of his classification in
accordance with § 1624.1(b), the local
board shall classify the registrant. The
local board will notify the registrant in
writing of the action taken.

Section 1624.6 Procedure of local
board following personal appearance, is
amended fo read as follows:
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§ 1624.6 Procedure of local board fol-
lowing personal appearance.

After the registrant has appeared be-
fore the local board, it shall again
classify the registrant and, in the event
that the local board classifies the regis-
trant in a class other than that which he
requested, it shall record its reasons
therefor in his file. Only those members
of the local board before whom the reg-
istrant appeared shall classify him. The
local board shall mail to the registrant
notice of his classification together with
the reasons the local board classified him
in a class other than that which he
requested.

PART 1626—APPEAL TO APPEAL
BOARD

Section 1626.2 Time limit within
which registrant may appeal, is amended
to read as follows:

§ 1626.2 Time limit within which regis-
trant may appeal.

The registrant must file his appeal and
his request for a personal appearance be=
fore the appeal board, if such personal
appearance is desired, within 15 days
after the date the local board mails to
the registrant notice of his classification
or notice pursuant to § 1624.5 of this
chapter. At any time prior to the date
the local board mails to the registrant
an order to report for induction or for
alternate service, the local board will
permit him to appeal even though the
period for taking an appeal has elapsed,
if it is satisfied that his failure to appeal
within such period was due to some cause
beyond his control. Xf the local board
grants an extension of time to appeal to
the registrant, he may within such ex-
tended period also request a personal
appearance before the appeal board.

Paragraph (i) of § 1626.4 Review by
appeal board is amended to read as
follows:

§ 1626.4 Review by appeal board.
* - L] . *

(1) In the event that the appeal board
classifies the registrant in a class other
than that which he requested, it shall
record its reasons therefor in his file.

Section 1626.5 Procedure of local
board when advised of decision of appeal
board, is amended to read as follows:

§ 1626.5 Procedure of local board when
advised of decision of appeal hoard.

When the local board receives notice
of the decision of a case by the appeal
board, it shall mail a notice of classifi-
cation to the registrant and inform him
in writing of the vote of the appeal board
and the reasons the appeal board classi-
fied him in a class other than that which
he requested.

PART 1627—APPEAL TO THE
PRESIDENT
Section 1627.1 Persons who may ap-
peal to the President, is amended to read
as follows:
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£ 1627.1 Persons who may appeal to the
President.

(a) The Director of Selective Service
or the State Director of Selective Service

of the State in which the local board.

or appeal board which classified the
registrant is located may appeal to the
President from any determination of an
appeal board at any time prior to the
induction of the registrant or his report-
ing for alternate service in lieu of
induction.

(b) When a registrant has been classi-
fied by the appeal board and one or
more members of the appeal board dis-
sented from that classification, he may
appeal to the President within 15 days
after the local board has mailed & notice
thereof to him. The local board may per-
mit any registrant who is entitled to ap-
peal to the President under this section
to do so at any time prior to the date
the local board issues to him an order to
report for induction or for alternate
service, even though the period of tak-
ing such an appeal has elapsed, if it is
satisfied that his failure to appeal within
such period was due to some cause be-
yond his control.

Paragraph (h) of § 16274 Procedures
of the National Selective Service Appeal
Board, is amended to read as follows:

§ 1627.4 Procedures of the National
Selective Service Appeal Board.

(h) In the event that the National
Board classifies the registrant in a class
other than that which he requested it
shall record its reasons therefor in his
file.

Section 1627.6 Procedure of local
board after file is returned, is amended
to read as follows:

§ 1627.6 Procedure of local board after
file is returned.

When the file of the registrant is re-
ceived by the local board it shall notify
the registrant in writing of the classifica-

. tion given him by the President. Upon
the receipt by the local board of a written
request by the registrant mailed within
30 days after the mailing of such notice
it shall furnish to such registrant a copy
of the reasons the National Board classi-
fied him in a class other than that which
he requested.

PART 1641—DUTY OF REGISTRANTS

Section 1641.6 is amended to read as
follows:

§1641.6 Duty to have unaltered docu-
ments in personal possession.

(a) It is the duty of every registrant
until his liability for training and service
has terminated to have in his personal
possession except while he is on active
duty (other than active duty for training
or for the sole purpose of undergoing a
physical examination) in the Armed

RULES AND REGULATIONS

Foreces (1) his registration certificate
(SSS Form 2) and notice of classifica-
tion (SSS Form 110) showing his current
classification or (2) his status card (SSS
Form 7) most recently issued by the local
board. |

(b) The failure of any person to have
his registration certificate (SSS Form 2)
or status card (SSS Form 7) in his per-
sonal possession as required in paragraph
(a) of this section shall be prima facie
evidence of his failure to register.

(c) When a registrant is inducted
into the Armed Forces, or-enters upon
active duty in the Armed Forces, other
than active duty for training only or
active duty for the sole purpose of under-
going a physical examination, he shall
surrender his documents listed in para-
graph (a) of this section to the com-
manding officer of the Armed Forces
examining and entrance station or to the
responsible officer at the place to which
he reports for active duty. Such officer
shall return the documents to the local
board that issued them.

Section 16417 Duly of registrant
separated jrom active duly in Armed
Forces, is amended to read as follows:

£1641.7 Duty of registrant separated
from active duty in Armed Forces.

Every registrant who is separated from
active duty in the Armed Forces prior to
birth, who has not discharged his cur-
rent military obligation under the Mili-
tary Selective Service Act, and who
the 26th anniversary of the date of his
does not have a registration certificate
(SSS Form 2) or status card (SSS
Form 7) shall, within 10 days after the
date of his separation, request in writ-
ing his local board to return his registra-
tion certificate (SSS Form 2) or status
card (SSS Form 7), if available, or to
issue to him a duplicate thereof.

§1641.9 [Revoked]

Section 1641.9 Duly to have Notice
of Classification (SSS Form 110) in
personal possession, is revoked.

PART 1655—REGISTRATION OF-U.S.
CITIZENS OUTSIDE OF THE UNITED
STATES AND REGISTRATION OF
SUCH REGISTRANTS

Paragraph (b) of § 1655.5 District of
Columbia Local Board No. 100 (Foreign),
is amended to read as follows:

§ 1655.5 District of Columbia Local
Board No. 100 (Foreign).

> * . = .

(b) District of Columbia Local Board
No. 100 (Foreign) shall have jurisdiction
for all purposes under selective service
law over any person who at the time of
his registration under the provisions of
the regulations in this part does not
designate for entry in item 2 of his
registration card (SSS Form 1) an ad-
dress of a place within the continental
United States, the State of Alaska, the

State of Hawaii, Puerto Rico, the Virgin
Islands, Guam, or the Canal Zone,

ByYRON V, PEPITONE,
Acting Director.

NOVEMBER 28, 1972.
[FR Doc.72-20793 Piled 12-1-72;8:52 am)

Title 40—PROTECTION OF

ENVIRONMENT

Chapter |—Environmental Protection
Agency
SUBCHAPTER E—PESTICIDES PROGRAMS

PART 180—TOLERANCES AND EX-
FROM TOLERANCES
FOR PESTICIDE CHEMICALS IN OR
AGRICULTURAL COM-

EMPTIONS
ON RAW

MODITIES
Interim Tolerances

Six comments were received in re-
sponse to the notice published in the
FEpERAL REGISTER of September 13, 1972
(37 F.R. 18565) , proposing establishment
of interim tolerances for 13 pesticides
chemicals in or on various raw agricul-
tural commodities under provisions of
Section 408 of the Federal Food, Drug,
-and Cosmetic Act. No requests were re-
ceived for referral of the proposal to an
advisory committee pursuant to section
408(e) of the act.

Five of the comments were not in re-
gard to the proposed interim tolerances
but referred to the fact that additional
interim tolerances were not included. In
response fo a letter from Dr. C. C. Comp-
ton at Rutgers University the paren-
thetical statement for zineb on potatoes
has been changed to (fo be used only for
seed piece freatment). In response 10 2
comment from Rohm and Haas Co., In-
dependence Mall West, Philadelphig, Pa.
19105, & similar proposed parenthet;lc'::l
statement for the coordination product
of zinc ion and maneb on potatoes Nas
been deleted because the pesticide i
registered for use.on potatoes without
such a limitation.

Therefore, pursuant

to provisions of

the Federal Food, Drug, and Cosmetic

Act (sec. 408 (b),
21 U.S.C. 346a (b), (e
transferred to the Adminis
Environmental Protection Agency

(e), 68 Stat. 511, 514;
)), the authority
trator of the

(35

FR. 15623), and the authority delegated

to the Depuly
r for Pesticides
Programs (36 F.R. 9038),
amended by alphabetically

§ 180.319 Is

inserting the

following items in the table and by re-

vising the items
Methyl - 4 - chlorophenoxy
. s .n' a.nd "sodium amenite .

as follows®

‘(2,4_D L ."’
acetic acld

“n
.o

§ 180.319 Interim tolerances.
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stance Uss Taleranes in parts Raw agrioultural
B por miilion commodity
fenebis(di- Fungleide......-.. 0.5 (Calculated as zine Peanuts, sugar boots, sweat
ne and ethylenebisdithioear- carn (kernels pius cob
uehts[dinri:ll_ocaab&mh bamate). with husk removed).
himoleo Al o
ilar oyelic anbydrosulfides
s PR ] “en e T
Carbary] (I-napthyl N-methyl Insecticide. .oz N o R e L Potatoes.
B o do. 0.2. Parsnips.
: (1 RO S Asparagus, mustard greens,
gumpkim, spinach, and
Swiss chard.
0.03. B
e " x e e
Coordination product of zine Fungleide...c_c_. 1 (Caleulated as zine ethyl~ Potatoes.
{on snd maneb. enebisdithiocarbamate).
Copper arsenate. .coooootocoo.cooos Ilwm:&%% 0.5 (Caleulated as As30y.)... Pears.
8.
24D (2,4-<dichlorophenoxy- Herbieldo_ ..o 00 o e e Grasses (pasture and range-
~ acetic teld). land) and grass hay.
y SR S e Corn fodder and for:
sorghum fodder and forage.

) DL T, —eemee Allalfa, b clover.

(1} NG ST e e ~ Fresh corn mcIudIng
swoet corn (Kerne!
pius cob with busk
removed), corn grain,
cranberries, grapes.

[ & e SR I B 5 Potatoes, rice, rice straw,
Sorghum, Sugarcane.

L LR L -
eptachlor... h ¢ 1d. 0.1 P
- 0.03 T

) SR SR SSTER e S R Blackberries, blueberries,
boysenberries, dew-
berries, and raspberries.

Methoxyehlor (2,2-bis(p-methoxy- .. do...—i ... D e — Milk.
phenyl)-1,1 M-trichloroathane).

2methyl4< Herbield: 300 Gmm:l(p?js)tnr&and &
sold. rangeland) and grass hay,

L] Alfalfs and elover (fresh).

20, Forage of barley, oats,
rye, wheat.

........ Straw of barley, oats,
- rye, whest.

0.2, Grain of barley, oats,
rye, wheat.

e e s h

LN LI L L »
Pentachloronitrobenzene. ... ....... Fungicide. ... P B P ts. -

Y eSS L BRI Bananas, beans, broceoli
brussels sprouts, eabb,
caunliflower, garile, page,
potatoes, tomatoes.eppers,

L L LR -
Sodium arsenite....—--....e-.--... Fungicide, Y2 oo Kidney and liver of
insecticide: and horses (externcattle
animal uses only).al

007 e ciaeee e e Meat, fat, and meals
groduc{s of cattt by-

orses (externa eand

10.08 Gnsu oni¥). [ animal

Streptomyein. Fungieide......... R R R A SR AT, s
L L )
Zineb (zinc ethylonebisdithio- ... St e T et S S Potatoes (to be used only
carbamate), for eed piece treatment).

Any person who will be adversely
affected by the foregoing order may at
any time within 30 days after its date
of publication in the FEpErAL REGISTER
file with the Hearing Clerk, Environ-
rzlent,al Protection Agency, Room 39024,
Fourth and M Streets SW., Waterside
Mall, W: D.C. 20460, written
objections thereto in quintuplicate. Ob-
Jections shall show wherein the person
fiing will be adversely affected by the
order and specify with particularity the
Provisions of the order deemed objec~
tionable and
txon_s. If a hearing is requested, the ob~
fefstl(:)ns must state the issues for the
*earing. A hearing will be granted if the
objections are supported by grounds

No.232—4

the grounds for the objec- -

legally sufficient to justify the relief
sought. Objections may be accompanied
by a memorandum or brief in support
thereof.

Efiective date. This order shall become
effective on its date of publication in the
FEDERAL REGISTER (12-2-72).

(Sec. 408 (b), (e), 68 Stat. 511, 514; 21 US.C.
346a (b), (e))

Dated: November 22, 1972.

EpwiN L. JOHNSON,
Acting Depuly Assistant Ad-

ministirator for Pesticides
Programs.

[FR Doc.72-20622 Filed 12-1-72;8:45 am]
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Title 43—PUBLIC LANDS:
INTERIOR

Subtitle A—Office of the
Secretary of the Interior

PART 4—DEPARTMENT HEARINGS
AND APPEALS PROCEDURES

Subpart H—Special Procedural Rules
Applicable to Proceedings Con-
ducted Pursuant to Enforcement of
Executive Order 11246, as Amend-
ed by Executive Order 11375, and
Rules, Regulations and Orders
Issued Thereunder

EqQuaL EMPLOYMENT OPPORTUNITY

In Part 4 of Title 43, Code of Federal
Regulations, the authority citation for
Subpart H is amended by adding at the
end a new citation, as follows: *“as
amended, 37 F.R. 20536 (September 30,
1972).”

Dated: November 24, 1972.

CHARLES G, EMLEY,
Deputy Assistant Secretary of
the Interior,

[FR Doe.72-20712 Filed 12-1-72;8:47 am]

Title 46—SHIPPING

Chapter IV—Federal Maritime
Commission

SUBCHAPTER B—REGULATIONS AFFECTING
MARITIME CARRIERS AND RELATED ACTIVITIES

[General Order 29; Docket No, 72-43]

PART 549—REGULATIONS GOVERN-
ING LEVEL OF MILITARY RATES

Common carriers by water in the for-
eign commerce of the United States are
required by section 18(h) (1) of the Ship-
ping Act, 1916, to file with the Federal
Maritime Commission all their rates and
charges “for transportation to and from
U.S. ports and foreign ports between
points on their own routes and on any
through route which has been estab-
lished.” Section 18(b) (5) of the Act di-
rects the Commission to “disapprove”
any such rate or charge which it finds to
be “so unreasonably high or low as to be
detrimental to the commerce of the
United States.”

By notice of proposed rule making
published in the FeperaL REGISTER on
August 22, 1972 (37 F.R. 16890), the Com-
mission instituted this proceeding for
the purpose of establishing standards by
which it may determine the level below
which rates quoted pursuant to the Mil-
itary Sealift Procurement System for
the transportation of military cargo by
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common carriers subject to its jurisdic-
tion become “detrimental to the com-
merce of the United States” within the
meaning of section 18(b)(5) of the
Shipping Act, 1916.

As the Commission explained in the
preamble of its notice of proposed rule
making, the establishment of such
standards in specific and generally rec-
ognized accounting terms, is not only in
response to a recommendation contained
in the Sealift Procurement and National
Security Study (SPANS), the purpose of
which was to identify the proper and best
military sealift procurement program
for the future, but is also in furtherance

of the Commission’s own statutory re-.

sponsibility of asuring that rates in the
foreign commerce of the United States
do not fall so low as to be detrimental to
that commerce and that no shipper or
class of cargo is prejudiced by the im-
position of unfair burdens.

The Commission has for some time
been seriously concerned with the drastic
downward trend of rates bid to the Mil-
itary Sealift Command by U.S.-flag op-
erators, and, as a result thereof, has in-
stituted a number of investigations in-
volving the question of the lawfulness
of these military rates under pertinent
provisions of the Shipping Act, 19186, in-
cluding section 18(b) (5). Although in
the past on those occasions that the
Commission has addressed itself to un-
reasonably low rates, within the meaning
of section 18(b) (5), it has done so on a
case-by-case basis, the Commission re-
mains of the opinion expressed in its
notice of proposed rule making that the
“movement of military cargo and rates
applicable thereto are sufficiently sig-
nificant to warrant this kind of prospec-
tive rule making determination.”

Clearly, military rates which fall so
low as to seriously impair the main-
tenance of a financially sound, opera-
tionally efficient and adequately
equipped American merchant fleet must
be deemed to be detrimental to the com-
merce of the United States. This being
the case, the Commission is fully justi-
fied in seeking to remedy a deteriorat-
ing rate situation through the institu-
tion of a rule making proceeding rather
than relying on the ever-time-consum-
ing process of ad hoc investigations.

The recently released SPANS Study,
in which the Commission participated,
along with other governmental agencies,
as well as industry representatives, has
also acknowledged the adverse impact of
noncompensatory military rates on the
commerce of the United States in terms
of the viability of the American merchant
marine and recognized the Commission’s
responsibility to regulate prospectively in
this area. Specifically included among
its “Recommendations” was the sug-
gestion that the Commission, in order
to insure that the commerce of the United
States continues to be served by a viable
merchant fleet, “take action against
rates which are detrimental to commerce
in accordance with the provisions of the
Shipping Act of 1916, * * * and estab-
lish the definition of ‘defrimental to
commerce,’ in specific accounting terms.”

RULES AND REGULATIONS

In its notice instituting this proceed-
ing, the Commission requested that any
interested persons submitting comments
address such comments ‘“to which of the
following criteria should be adopted for
determination of the level of rates below
which rates will be considered to be
detrimental to the commerce of the
United States”:

1. Cash Flow Operating Cost—All direct
costs and a proper share of indirect (over-
head, ete.) costs applicable to military cargo,
but excluding vessel, container, chassis, and
barge interest and depreciation;

2. Cash Flow Cost—Cash flow operating
cost but including vessel, container, chassis,
and barge interest;

3. Fully Distributed Cosi—Cash flow op=-
erating cost but including vessel, container,
chassis, and barge depreciation;

4. Reasonable Profit—Fully distributed
cost plus a reasonable return based on assets
used in the movement of military cargo; or

5. Any other criteria as may be proposed
in specific and clearly defined accounting
terms,

Ten comments were submitted in re-
sponse to the Commission’s notice of pro-
posed rule making, nine of which rec-
ommended one of the particular cost
accounting criteria mentioned above?
One party, the Department of Trans-
portation (DOT), proposed that the
minimum rate for the carriage of mili-
tary cargo should be the marginal costs
of carrying that cargo. The Military Sea-
lift Command (MSC) and Sea-Land
Service, Inc. (Sea-Land) recommend
that ‘“‘cash flow operating cost” be the
cost standard. States Marine Interna-
tional, Inc., and Isthmian Lines, Inc.,
endorsed the adoption of the “fully dis-
tributed cost” criterion while five par-
ties—1.e., Seafarers International Union,
American Export Lines, American Insti-
tute of Merchant Shipping (AIMS),
Maritime Administration (MA), and
Waterman Steamship Corp—favor a
standard which would not only recover
all costs but would also provide for an
element of profit,

Answers to these comments have been
filed by the Commission’s Hearing Coun-
sel, who believe that military rates
should at least recover “fully distributed
costs.” Replies to Hearing Counsel have
been submitted by AIMS, MA, MSC, and
Sealand.

The Commission has carefully consid-
ered the position of all the parties, and
the rules and regulations promulgated
herein have been drafted with these par-
ties’ comments and arguments in mind.
Comments and arguments not specif-
ically discussed or reflected herein have
been nevertheless considered and found
not relevant, material, or justified.

Considerable time and effort has been
consumed by the Commission in arriving
at what we believe is a fair and reason-
able minimum rate criterion. Having
fully evaluated every possible alternative
minimum rate criterion in the light of

1 One carrler advised that because of its
minimal participation in the carriage of
military cargo, it did not care to offer any
recommendation at the present time.

section 18(b) (5) of the Act, it is the opin-
ion of this Commission that any rate
awarded by MSC for the carriage of De-
partment of Defense cargoes must, at g
minimum, recover “fully distributed
costs”—i.e., all direct and indirect costs,
plus depreciation and interest. Requiring
that rates quoted for the carriage of mili-
tary cargoes recoup all of a carrier’s
cost applicable to the transportation of
such cargoes is not only consistent with
the mandates of section 18(b) (5) bhut
will also insure that the objectives of the
SPANS Study are realized.

U.S.-flag operators should not be re-
quired to do business with the Federal
Government at a loss. Nor should com-
mercial cargoes be required to subsidize
U.S.-flag carriers’ ability to transport
military cargo. By requiring the US.
Government to provide its fair share of
costs for the carriage of its cargoes, we
believe those situations can be avoided.

Unless rates for the carriage of mili-
tary cargo are pegged at a level that will
insure the carrier’s recovery of all of its
cost of moving that cargo, one of two
equally undesirable situations will oc-
cur—either the revenues generated will
be insufficient to continue adequate serv-
ice in that trade or the burden of pro-
viding the additional revenues required
by the carrier for transporting that cargo
will fall on the shippers of commercial
cargo, thereby exerting an upward pres-
sure on commercial rates, Both these con-
tingencies, we believe, result in a situa-
tion which is detrimental to the
commerce of the United States.

On the other hand, we are rejecting
as a standard any minimum rate criteria
which would include an element for re-
turn on equity capital, i.e., profit, be-
cause, as hearing counsel have succinetly
pointed out, such astandard would place
the U.S. Government in the position of
guaranteeing a return to investors and
would thereby, most probably, encour-
age carriers to place too great a reliance
on military cargo vis-a-vis commercial
cargo for their revenues.

However, since the standard we are
promulgating herein merely establishes
a minimum or a so-called floor, any car-
rier is free to include an element of profit
in the rate it quotes to the military. The
ceiling which is then placed on such
rates, aside from any jurisdiction this
Commission might have, is governed, as-
suming there exist comparable com-
mercial rates, by the 1904 Cargo Preier-
ence Act (10 U.S.C. 263), which provides
in pertinent part:

Charges made for the transportation of
those [military] supplies by those vessels
may not be higher than the charges made
for transporting the goods for Pprivate
persons.

To the extent it was possible, certan
procedures have been established g0V
erning cost measurement and cost alloca-
tion, relating these to the minimum .me
standard prescribed herein. A section-
by-section discussion of these rules and
their most important feature is, we be-
lieve, appropriate.
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Section 549.1, Scope and Purpose, sets
forth the general applicability of the
commission’s rules and the statutory
basis therefor.

Section 549.2, Definitions, sets forth
the meaning given several pertinent
terms used throughout the rules. It will
be noted that the word “proper” as it
related to “share of indirect costs’ has
been deleted from the definition of “fully
distributed eosts contained in para-
graph (g) of § 549.2 as finally adopted.

The purpose of this deletion was to
avoid any confusion or misconception
regarding the meaning of the term
“proper share of indirect costs.” In for-
mulating its military rates, under the
standard adopted, a carrier must not
only take into account all direct costs but
also a proportional share of indirect costs
assignable to its movement of military
cargo on the basis of productivity or
utilization. Therefore, where a carrier,
for example, operates a facility which is
used jointly with another service, ex-
pense considered common to both areas
shall be alloeated to the military service
on & basis which accurately reflects the
relative use each service makes of the
common facility.

Section 549.3 Minimum rate criterion,
establishes the minimum rate criterion,
ie, “fully distributed costs”, which will
govern the formulation of military rates
and advises that any such rate which
fails to meet the standard prescribed will
be disapproved and stricken from the
carrier’s tariff.

It is our understanding that if a car-
rier quotes a rate which is ultimately dis-
approved and stricken from the tariff
pursuant to a validly and properly issued
Commission order, which is not stayed
or reversed on appeal, or modified or
rescinded by the Commission, MSC will
consider such carrier as not having re-
ceived an award for that commodity and
route index. The right of that carrier to
rebid on that commodity and route index
will be handled by MSC under its pro-
curement rules.

Section 549.4 Certification, provides
that any carrier receiving an award from
MSC must certify that its accepted rate
meets the standards specified herein and,
{ wrther, details the form of the certifica-
fon.

Since the regulations promulgated
herein will not become effective until
after November 13, 1972, the initial bid-
ding date for RFP 700, second cycle, we
would expect that, at least for that RFP
tvele, MSC would permit a carrier, which
Is unable to provide the necessary cer-
tification required by § 549.4 because its
mmal. bid ‘may not meet Commission
Prescribed standards, to submit a new,
albeit higher, bid by the close of bidding
beriod on December 11, 1972, so that such
carrier may provide the Commission with
the proper certification when and if an
award is made.

_Section 549.5 General principles, pro-
Vides general instructions and establishes
guidelines governing the cost accounting
Procedures and allocation methods which
Will be applied by a carrier in formulat-
Ing its rate,
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As indicated in paragraph (g) of
§ 549.5, we have rejected, at least for the
present time, the adoption of a uniform,
tradewide rate floor based on an averag-
ing of costs for all carriers serving a
particular trade route on the grounds
that such approach would unduly penal-
ize the low cost carriers while at the
same time unreasonably imposing on the
U.S. Government the greater costs of
the less efficient carriers. In implement-
ing the minimum rate standard adopted
here, individual rate floors will be es-
tablished for each carrier in each trade
based on that carrier’s actual costs.

In order, however, to give all U.S.-flag
lines an opportunity to participate in the
carriage of military cargo, we recom-
mend that MSC and the Department of
Defense seriously consider the establish-
ment of a cargo allocation system in line
with the one specifically proposed by
AIMS in its comments. Such a system,
based as it is upon descending percent-
ages governed by the carrier’s bid posi-
tion, would avoid a concentration of mili-
tary tonnage with the low cost carriers,
thereby assuring the overall economic
geli—bemg’ of the American merchant

eet.

While we are well aware that the ATMS
proposal of a percentage allocation sys-
tem of military cargo is, as MSC have
reminded us, beyond our jurisdiction,
and understand that MSC have already
prepared a study indicating the infeasi-
bility of such a system, we nevertheless
feel constrained to suggest that the
merits of the proposal are sufficient to
recommend it to their reconsideration.

Nor are we convinced that such a sys-
tem would necessarily subvert the letter
and spirit of the Armed Service Procure-
ment. Act, or its implementing regula-
tions, especially if the allocation were on
a declining percentage with the low rated
carrier getting the predominant share of
the available tonnage. In any event, all
that is required by the Armed Services
Procurement Regulation (32 CFR 1.300)
is that procurements be on a competi-
tive basis “to the maximum practicable
extent.” The present practicalities would,
we feel, now dictate a reappraisal of
the existing competitive procurement
system as it relates to the allocation of
Cargo.

Paragraph (b) of § 549.5 provides that,
for upcoming RFP 700, second cycle,
utilization for container cargo will be
actual utilization based on each earrier’s
relevant data. For subsequent RFP cy-
cles, however, a tradewide round voyage
utilization factor, to be computed by di-
viding the total number of loaded con-
tainers in 20-foof equivalents on each
MSC trade route by the total number of
20-foot equivalent container slots offered
in that trade, will be employed. This
factor, which will be arrived at using
data and information obtained from the
relevant carriers, will be announced suf-
ficiently in advance of each RFP cycle
bidding date.

Section 549.6 Vessel expense, sets forth
the allocation and other accounting prin-
ciples which are to govern the computa-
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tion of vessel expense as an element of
cost.

Under paragraph (b) of § 549.6, oper-
ating subsidy is to be specifically ex-
cluded as an element of vessel expense,
Subsidy is awarded in order to permit
U.S.-flag carriers to compete more ef-
fectively with foreign flag lines for com-
mercial cargo. Equalization of costs with
foreign operators is not applicable to the
carriage of military cargo. Moreover, to
allow ODS to act as a reduction of vessel
expense would, we believe, distort costs
and unduly advantage the subsidized
lines.

Section 549.7 Cargo and equipment ex-
pense, relates to the allocation of con-
tainer overhead in terms of “container
payload days” and defines that term.

Finally, §549.8 Adminisirative and
general expenses, provides for the allo-
cation of A. & G. expenses and, further,
identifies those items of overhead which
are disallowed.

The bid computation procedures pro-
mulgated herein do not contemplate that
the cost data and other information sup-
porting the particular rate quoted be
submitted to the Commission as a mat~
ter of routine reporting. It is expected,
however, that carriers will have avail-
able the relevant data and information
for furnishing fo the Commission upon
request. A carrier will as a matter of
course be given the opportunity to justify
a suspect rate prior to its rejection by the
Commission.

Any carrier submitting a bid to MSC
in response to an RFP shall therefore de-
velop its expenses in accordance with the
prineciples and procedures set forth here-
in and shall be expected to make any
supporting data available to the Com-
mission’s staff for review. Likewise,
whenever expenses are allocated, the
carrier shall be expected to have avail-
able and identify the basis relied upon
for each allocation in order to insure
that compliance with the minimum rate
standard can be reliably determined.

The rules and regulations promulgated
herein, while possibly not providing com-
prehensive answers to all the various de-
tailed accounting and allocation prob-
lems that may arise during the course of
implementing the prescribed minimum
rate standard do, we believe, provide a
workable procedure for developing costs
on a short term basis.

In this regard, it must be remembered
that the cost review procedures estab-
lished here are intended to be employed
on an inferim basis only. In response to
a SPANS study recommendation that the
Maritime Administration and the Com-
mission develop a standardized industry
cost accounting system to be utilized by
the Commission in connection with its
review of military rates, a long-term im-
plementation program has recently been
initiated.

The objective of this joint MA/FMC
effort is to prescribe not only a uniform
industry cost accounting but a uniform
cost _information reporting system as
well. A number of steps have already
been taken toward the implementation
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of this program. Full implementation of
the program is expected to take at least
18 months.

What we are faced with here, however,
is a steadily deteriorating situation as
regards the level of military rates. The
need for some type of remedial action is
now. The short-term implementation
program which is reflected in the pro-
cedures promulgated in this proceeding is
an attempt to provide some element of
protection from the noncompensatory
trend of military rates. Understandably,
the precision and comprehensiveness
that a long-term solution can effect can-
not be achieved in the short term. The
success of the interim procedures will
depend then in no small measure on the
cooperation of the affected carriers.

Therefore, pursuant to sections 18(b)
(5) and 43 of the Shipping Act, 1916 (46
U.S.C. 817 and 841(a)), Title 46 CFR is
hereby amended by the addition of a new
Part 549 as follows:

Sec.

549.1
549.2
5493
549.4
549.5
549.6

Scope and purpose.

Definitions.

Minimum rate criterion.

Certification.

General principles.

Vessel expense.

549.7 Cargo expense.

549.8 Administrative and general expense.
AvuTraORITY: The provisions of this Part 549

issued under sections 18(b) (6) and 43, Ship~

ping Act, 1918; 46 U.S.C. 817 and 841(a).

§ 549.1 Scope and purpose.

Common carriers by water in the for-
elgn commerce of the United States are
required by section 18(b) (1) of the
Shipping Act, 19186, to file with the Fed-
eral Maritime Commission all their rates
and charges “for transportation to and
from U.S. ports and foreign ports be-
tween points on their own routes and on
any through route which has been estab-
lished.” Section 18(b)(5) of the Act
directs the Commission to “disapprove”
any such rate or charge which it finds to
be “so unreasonably high or low as to
be detrimental to the commerce of the
United States.” The purpose of this part
is to establish the level below which rates
quoted for the transportation of U.S. De-
partment of Defense cargoes pursuant
to the military Sealift procurement sys-~
tem and filed*® with the Commission pur-
suant to section 18(b) (1) of the Act will
be deemed to be “so low” as to be “detri-
mental to the commerce of the United
States” within the meaning of section
18(b) (5) of the Act and to establish
rules and regulations governing the
accounting and allocation procedures
which are to be utilized by U.S.-flag
carriers in arriving at military cargo rate
quotations.

§ 549.2 Definitions.

The following definitions of terms used
in this Part 549 shall apply unless the

2 Section 536.14 of this chapter (G.O. 13)
sets forth the regulations which govern the
submission to the Commission of guotations
or tender of rates or charges for the trans-
portation of military cargo.
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context indicates otherwise.

(a) The term ‘“‘Commission” refers to
the Federal Maritime Commission.

(b) The term “Act” means the Ship~
ping Act, 1916, as amended.

(¢) The term “MSC” refers to the
Military Sealifft Command.

(d) The term “RFP” refers to & re-
g/llxgsct for proposal which is issued by

(e) The term “carrier” refers to a
common carrier by water in the foreign
commerce of the United States, as de-
fined in section 1 of the Act.

(f) The term “military cargo rate”
means any rate which is awarded by
MSC to a carrier pursuanf to an RFP
and which must be filed with the Com-~
mission in accordance with section
18(b) (1) of the Act and Commission
%eé:eral Order 13, as amended (46 CFR

7

(g) The term “fully distributed costs”
includes all direct costs and that share
of indirect costs (overhead, etc.) appli-
cable to the transportation of military
cargo and also includes vessel, container,
:ihassis, and barge interest and deprecia~

on.

§ 549.3 Minimum rate criterion.

All military cargo rates must, at a min-
imum, cover the offering carrier’s fully
distributed costs, as defined in § 549.2(g).
Failure of a military cargo rate to re-
cover such costs will result in that rate
being disapproved by the Commission, as
being detrimental to the commerce of
the United States within the meaning
of section 18(b)(5) of the Act, and
stricken from the carrier’s tariff.

§549.4 Certification.

(a) Any carrier receiving an award
from MSC pursuant to an RFP must
certify, in the form set forth below, that
its military cargo rate meets the mini-
mum rate criterion and other standards
established in this part.

CERTIFICATION

I, the undersigned - cccaccaooaemnanaaa of
(Type or print name
and title of official
submitting bid for
carrier-offeror)
.................... certify that the rate of
(Full name of carrier)
.............. quoted to, and accepted by,
(Indicate rate)
the Military Sealift Command pursuant to

(Indicate RFP numbers and cycle)
tained in the Container (shipping) Agree-
ment and Rate Guide applicabel to this RFP
cycle meets the criteria and standards of
Commission General Order 29 (46 CFR 549).

(b) The certification, required by para-
graph (a) of this section, must be sub-
mitted, properly completed and executed
by the responsible official submitting the
bid for the carrier-offeror, to the Com-
mission by the end of two (2) working
days after the award of bids by MSC and
notification of such award to the carrier.

§ 549.5 General principles.

(a) Cost experience period. (1) For the
purposes of this part, the actual cost ex-
perience utilized should be for the 12-
month period ending with the close of
the previous RFP cycle (e.g., for RFP 700,
second cycle, rates, the relevant cost ex-
perience period would be July 1, 1971 to
June 30, 1972).

(2) Any adjustments or changes to
reported cost data must be based upon
actual cost changes experienced by the
carrier on the trade route after the
close of the previous RFP c¢ycle and prior
to the bid submission date. Detailed
actual cost data supporting such adjust-
ments or changes must be available to
the Commission.

(b) Utilization factor. (1) At least 30
days prior to the bidding date for any
future RFP cycle, except for RFP 700,
Second Cycle, the Commission will estab-
lish a uniform capacity utilization factor
for each MSC trade route to be em-
ployed by all carriers in that trade in
arriving at their cargo unit costs.

(2) For the purpose of tendering bids
in response to RFP 700, Second Cycle,
only, each carrier’s cargo unit costs will
be determined on the basis'of the actual
number of eargo units carried. Determi-
nation of each carrier's actual vessel
utilization, based on the particular cargo
unit employed will be arrived at as
follows:

(i) Container vessel. Total number of
loaded containers handled divided by
total container capacity expressed in
20-foot equivalents.

(ii) Breakbulk vessel. Total number of
measurement tons stowed divided by
vessel designed bale-cubic capacity.

(iii) Combination wvessel. Container
utilization and breakbulk utilization,
each computed separately as above.

(3) Al utilization will be round voyagze
utilization and will be based upon re-
ported utilization of vessel on clearance
at last continental U.S. port (including
Vancouver, British Columbia, Canada)
outbound, and arrival at first continental
U.S. port inbound. The maximum ca-
pacity both below and on deck should
be 100 percent.

(4) Where no data on the actual num-
ber of cargo units carried is available,
ie., when a carrier is entering a bid for
a route not presently being served by it,
cargo carryings shall be based upon
75-percent utilization.

(¢c) Cost projections. Where & carvier
is entering a bid for a new route, cosk
projections should be based on the best
available data and support for all under-
lying computations must be kept avail-
able to the Commission. Any guidelines
established by the Commission will be
followed in making such projections.

(d) Strike effects. (1) For short-term
strikes, i.e., strikes which interfere with
carrier operations for 7 days or Iess, no
adjustments to actual cost experience
will be made. r

(2) For long term strikes, 1.e., strikes
which interfere with carrier opera_tiox:f
for 8 days or more, strike associated
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costs should be specifically identified
and deleted from actual cost experience
for the relevant period.

(3) Military cargo voyages which may
continue during & long-term strike, as
defined in subparagraph (2) of this para-
graph, will be identified, and both costs
and carryings of these voyages will be
reported. Any overhead attributable to
such voyages should be applied at the
rate determined to be applicable during
normal operating periods.

(e) Depreciation and residual value.
(1) All depreciation will be based upon
straight-line methods. Standard methods
and lives for depreciation of vessels,
barges, and containers, and residual
values for such vessels and other assets
will be as follows:

(i) New vessels. Twenty-five-year de-
preciation life with residual value of
215, percent of shipyard cost.

(i) Purchase vessels. Continuation of
25-year depreciation life from new vessel
date with residual value of 2% percent of
shipyard cost.

(iii) Rebuilt or converted wvessels.
Fifteen-year depreciation life or con-
tinuation of original depreciation sched-
ule, whichever is longer, with residual
value of 215 percent of shipyard cost.

(iv) Barges. Twenty-year deprecia-
tlon life with no residual value.

(v) Containers, chassis, and bogies.
Fifteen-year (8-year for reefer con-
tainers) depreciation life with no resi-
dual value,

(2) No equivalent of depreciation will
be allowed in form of replacement allow-
ance for old (fully depreciated) vessels,

(1) Tonnage basis for container cargo.
(1) For cost alloeation purposes, the out-
side measure of the container should be
used as the basis of tonnage for container
Cargo,

(2) For the purpose of converting the
cost factor to a rate evaluation, the cost
assigned to the container should be
divided by the inside cubic capacity of
the container.

§519.6 Vessel expense.

(a) Allocation. (1) Carriers shall al-
locate vessel expense on a unit-mile basis.
For the purposes of submitting bids in
response to RFP 700, Second Cyele, the
unit for breakbulk cargo shall be “reve-

RULES AND REGULATIONS

nue ton miles,” as defined in Part 512 of
this chapter.

(2) Where combination vessels, ie.,
vessels that carry both container and
breakbulk cargoes, are employed on a
route, allocation shall be on a unit-mile
basis for each category of cargo carried.
Allocation of vessel time in port costs for
such vessels shall be on a ratio of con-
tainer loading time to breakbulk loading
time based on productivity.

(3) Where more than one vessel type
is employed on a single trade route, ves-
sel costs should be accumulated by bid
categories of cargo handled and unit cost
should be computed by dividing all vessel
costs by the total stowed measurement
tons actually carried,® or for containers,
the number of loaded containers in 20-
foot equivalents. Cost information by
vessel type with supporting details must
be made available to the Commission.

(4) Changes in vessels (introduction
of new vessels or removal of old vessels)
occurring after the close of the previous
RFP cycle through the bid submission
date should, as provided in § 549.5(a) (2),
be taken into consideration in reporting
cost. Proposed vessel changes that may
occur after the bidding date should not,
consistent with § 549.5(a) (2), be so con-
sidered.

(5) Perlodic costs, e.g., vessel surveys,

be allocated using the accrual
method.

(b) Operating subsidy excluded. In
computing costs, vessel expense should
be the amount recorded as expense in
the carrler’s ledgers. Any recovery as a
result of operating differential subsidy
awarded by fthe Maritime Administra-
tion of the Department of Commerce
should not act as a reduction of that ex-
pense,

(¢c) Leasehold asset. The reported ex-
pense of any leasehold asset should be
the recorded rent or lease expense: Pro-
vided, however, That, if the lease agree-
ment is with a related company, the re-
corded expense should be adjusted for
intercompany profits or losses. A related
company's profit or loss should be based

* For RFP 700, Second Cycle, use “revenue
tons” in lieu of “stowed measurement tons”
for breakbulk cargo, In saccordance with
paragraph (a) of this section,

upon the same depreciation concepts
provided for the carrier’s own assets in
§ 549.5(e), y

§ 549.7 Cargo and equipment expense.

Container overhead or indirect and
shoreside container costs should be al-
located to military containers on the
basis of the carrier’s military container
payload days compared to its total con-
tainer payload days. Container payload
days is the period beginning with a con-
tainer’s assignment to a particular cargo
and ending with its release from that
cargo.

§ 549.8 Administrative and general ex-
penses,

(a) Allocation. Administrative and
General (A&G) overhead expense in-
cluding interest should be allocated on
a Vessel Operating Expense basis, as in
Part 512 of this Chapter (G.O. 11).

(b) Allowability. Overhead which
should be excluded from the A&G pool
includes:

(1) Any overhead disallowable under
section XV of the Armed Services Pro-
curement Regulations (e.g., bad debts,
certain advertising expenses, etc.).

(2) Any overhead which is directly
attributable to nonmilitary cargo.

(3) Any overhead attributable to sub-
;idy costs, to the extent it can be identi-

ed.

Effective date. Because of the time ele-
ment involved, and in order to assure
that carriers tendering bids to MSC in
response to RFP 700, Second Cycle, do
s0 on the basis of the criteria and stand-
ards established herein, the Commission
is of the opinion that good cause exists
for the rules and regulations ahove pro-
vided to become effective on less than
30 days’ notice. Accordingly, these rules
and regulations shall become effective
upon publication in the FEpErAL REGISTER
(12-2-72),

By the Commission.*
[seArL] Francis C. HURNEY,
Secretary.
[FR Doc.72-20742 Filed 12-1-72;8:49 am)]

‘A concurring and dissenting opinion by
Vice Chairman George H. Hearn and a con=
currence by Commissioner James V. Day are
filed as part of the original document.
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Proposed Rule Making

DEPARTMENT OF THE INTERIOR

Office of Oil and Gas

[ 32A CFR Ch. X1
[Oil Import Reg. 1 (Rev.5)]

CRUDE AND UNFINISHED OILS BASED
UPON ESTIMATED INPUTS

Proposed Allocations and Change in
Allocation Method

Consideration is being given to amend-
ing section 25 of the oil import regula-
tion to remove some of the provisions
of the current regulation which tend to
discourage refinery and petrochemical
plant expansion and construction in the
United States. It is believed that these
proposed changes will enhance equity
among refiners by treating each new or
expanded refinery as a separafe entity
for the first 24 months of its operation.
Also, the proposed regulation would re-
move the volumetric limits (11 million
barrels for refiners and 4 million barrels
for petrochemical plants) on the quan-
tity of input that any company may
claim as the basis for an allocation based
upon estimated inputs. The proposal
makes provisions for refinery capacity or
petrochemical plants coming on-stream
after September 30 of the allocation
period for which the allocation is
requested. The requirement that a plant
be in operation at least 60 days before an
import license is issued is removed and,
in its place, provision is made for an
on-the-spot evaluation by the Office of
0il and Gas approximately 60 days be-
fore startup. Appropriate changes would
also be made in the section relating to
Canadian imports—Districts I-IV.

To implement these changes, it is pro-

to substitute a new section 25 as
set forth below; however, final action
upon the proposed amendment is subject
to the concurrence of the Director, Office
of Emergency Preparedness.

This proposal is designed to encourage
refinery expansion in the United States
by reducing the disincentives resulting
from the current provisions of section 25.
Advice as to how this proposal to amend
section 25 may be further revised to
better achieve this objective earnestly
solicited.

Interested persons are invited to sub-
mit written comments on the proposed
new section 25 within twenty (2) days
after publication of this notice in the
FEDERAL REGISTER to the Director, Office
of Oil and Gas, Department of the In-
terior, Washington, D.C. 20240. Each
person who submits comments 1s asked
to provide fifteen (15) copies.

GENE P. MORRELL,
Director, Office of Oil and Gas.

NoOVEMBER 29, 1972,

Section 25 of Oil Import Regulation 1
(Revision 5), as amended, would be
amended to read in its entirety:

Sec, 25 Alloeations of ernde and unfin-
jshed oils—Districts I-TV, District
V—new, expanded, or reactivated re-
finery capacity and peirochemical
plants—hbased upon estimated inputs.

(a) (1) The Director may make al-
locations of imports of crude oil and un-
finished oils with respect to new, ex-
panded, or reactivated refinery capacity
and petrochemical plants as provided in
this section.

(2) A person seeking such an alloca-
tion must file an application in the form
prescribed by the Director. The applica-
tion shall disclose in detail such infor-
mation as the Director may require,
including—

(i) The nature of the facility,

(ii) The location of the facility,

(iii) The products and the quantity of
each product to be produced,
 (iv) The capital outlay involved,

(v) The expected average barrels per
day of qualified feedstocks inputs of such
facility,

(vi) The identification of the feed-
stocks, and the source thereof,

(vii) The date that the facility went
on-stream or is scheduled to g0,
on-stream,

(viii) Whether the application is for a
new facility, an expansion, or a reactiva-
tion, and

(ix) Whether this facility will replace
an existing facility which is to be or has
been shut down.

(b) (1) If the reactivated refinery
capacity is scheduled to come on-stream
during the allocation period for which
the allocation is requested and if the
applicant has no other refinery capacity,
the allocation shall be computed accord-
ing to the schedule in paragraph (b) of
section 10 or 11 (as the case may be) on
the basis of the quantity of inputs
(divided by 365), which it is estimated
will be made to such capacity during the
allocation period. In the event the facil-
ity comes on-stream after September 30
of an allocation year the Director may,
if requested by the applicant, extend
the expiration date of the license to 120
days after the startup date set forth in
the application. An applicant who re-
ceives an allocation for a particular al-
location period pursuant to this sub-
paragraph (1) may be eligible for an
allocation pursuant to subparagraph (2)
of this paragraph for the next succeed-
ing allocation period.

(2) If the reactivated refinery ca-
pacity has come on-stream during the
allocation period immediately preceding
the allocation period for which the al-
location is requested and if the applicant
has no other refinery capacity, the al-
Jocation shall be computed according to

the sehedule in paragraph (b) of section
10 or 11 (as the case may be) on ihe
basis of the sum (divided by 365) of (i)
the refinery inputs actually made to the
reactivated refinery capacity during
those gnont.hs of the allocation period
immediately preceding the allocation
period for which the allocation is re-
quested and (ii) the inputs which it is
estimated will be made to such capacity
during the number of months which,
when combined with the months in sub-
division (i) of this subparagraph, will
constitute a period of 12 months.

An applicant to whom an allocation is
made under this subparagraph (2) shall
not receive an allocation under para-
graph (b) of section 10 or 11.

(3) If the applicant has other refinery
capacity, inputs for reactivated refinery
capacity estimated as provided in sub-
paragraph (1) or (2) of this paragraph
shall be added to the inputs of the appli-
cant’s other capacity for the purpose of
coxil{mting an allocation under section 10
or 11,

(¢) (1) Each increment of new or ex-
panded refinery capacity will be treated
as a separate entity under this paragraph
(c) for a total of 24 months. The inpuis
to such capacity will not be added o
other refinery inputs for purposes of
computing the allocation.

(2) If the new or expanded refinery
capacity is scheduled fo come on-stream
during the allocation period for which
the allocation is requested, the allo-
cation shall be computed according
to the schedule in paragraph (b) of
section 10 or paragraph (b) of section
11 (as the case may be) on the basis of
inputs (divided by 365), which it is esti-
mated will be made to such capacity dur
ing that allocation period. In the event
the new or expanded refinery capacity
comes on-stream after September 30
of the allocation period for which the
allocation is requested, the Director may,
i® requested by the applicant, extend the
expiration date of the license to 120 days
after the startup date set forth in the
application. An applicant who receives
an allocation for a particular allocation
period pursuant to this subparagraph (!
may be eligible for an allocation pur
suant to subparagraphs (3) and (&) O
this paragraph for the succeeding allo-
cation period.

(3) If the new or expanded refinels
capacity has come onstream durmg}_lf
allocation period immediately preced>®
the allocation period for which the allo-
cation is requested, the allocation sbe’
be computed according to the sc-nedl}:e
in paragraph (b) of section 10 or Par®
graph (b) of section 11 (as the case mb':
be) on the basis of the sum (divided bY
365) of (i) the refinery inputs actually
made to the new or expanded refinery
capacity during the first 9 months of jl‘-e
allocation period immediately precedin®
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the allocation period for which the allo-
cation is requested and (ii) the inputs
which it Is estimated will be made to such
ity during the next number of
capacity
months which, when combined with the
months in subdivision (1), of this sub-
paragraph, will constitute a period of
12 months.

(4) If the new or expanded refinery
capacity has not been onstream for a
period of 2¢ months after earning an
allocation under subparagraph (3) of
this paragraph (c), an allocation will be
made for the next allocation year based
on actual inputs (divided by 365) for the
year ending September 30 of the previous
allocation year. In computing the alloca-
tion, the Director will determine the
number of days which when added to
the actual operating period in the 2
previous allocation years will constitute
a period of 24 months. The facility will,
for this number of days and in lieu of an
allocation under section 10 or 11, earn
an allocation expressed in average bar-
rels per year according to the schedule
in paragraph (b) of section 10 or para-
graph (b) of section 11 pursuant to
paragraph (1) of this paragraph (¢). For
the remainder of the allocation period
the inputs will be added to the inputs of
the applicant’s other refinery capacity
for the purpose of computing an alloca-
tion under section 10 or 11.

(d) Allocations with respect to new,
expanded, or reactivated petrochemical
plants shall be computed under section
9 of the regulation on the basis of esti-
mated petrochemical plant inputs or a
combination of actual and estimated
inputs as provided for with respect to
refinery capacity in paragraph (b) of
this section 25,

(e) (1) If an allocation based in whole
or in part on estimated inputs is made
to an applicant pursuant to this section,
the actual inputs submitted by the ap-
plicant as a basis for allocations in the
next succeeding allocation perior or pe-
tiods for which the applicant applies for
an allocation or allocations under this
regulation shall be adjusted upward or
downward to compensate for the differ-
ence between the estimated inputs and
the actual inputs made during the period
for which inputs were estimated.

(2) If the estimated inputs upon which
an allocation is based exceed the actual
Inputs made by more than 5 percent of
the estimated inputs, then, in addition
‘0 the adjustment downward provided
by subparagraph (1) of this paragraph,
the applicant shall be penalized for the
overestimate as provided in this subpara-
8raph (2). As a penalty, the actual in-
buts submitted by the applicant as a
b'asls lor allocation for the next succeed-
ine period or periods for which the ap-
{’hm“t applies for an allocation or al-
Ocations under this regulation shall be
bl{fvf}e? reduced by the number of barrels
ti; which the estimated inputs exceeded
Hoo Ctual inputs by more than 5 percent.
: owever, to the extent that an applicant

émonstrates to the satisfaction of the
P“@?W that the excess of estimated
Ubuts over actual inputs was attribut-

Ble to acts of God, fires, government
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action, or explosion, the Director may
waive the penalty or reduce the number
of barrels of excess for which the penalty
will be imposed. Persons applying for
and receiving allocations under this sec-
tion whose new, expanded, or reactivated
refinery or petrochemical plant fails to
come onstream within the allocation pe-
riod may be denied any allocation for
the next succeeding period. The Director
may elect not to apply this penalty in
those cases where the applicant demon-
strates to the satisfaction of the Director
that a substantial effort was made to
complete and to start up such facility and
that the person’s failure was attributable
to acts of God, fires, government action,
or explosion.

(3) (i) Any person who has been
granted an allocation for a new, reacti-
vated, or expanded refinery or petro-
chemical plant in Districts I-IV may
avoid the penalty prescribed in subpara-
graph (2) of this paragraph by return-
ing on or before September 30 of the
period for which the allocation was
granted such a petrochemical plant or
refinery license for a downward adjust-
ment, or, in lieu of returning such license,
returning for downward adjustment a
refinery or petrochemical plant license
issued to the person under section 9(a)
or 10.

(ii) Any person who has been granted
an allocation for a new expanded, or re-
activated refinery, or petrochemical plant
in District V may avoid the penalty pre-
scribed in subparagraph (2) of this para-
graph by returning on or before Septem-
ber 30 of the allocation period for which
the allocation and license were granted
such a petrochemical plant or refinery
license for a downward adjustment, or,
in lieu of returning such license, return-
ing for downward adjustment a petro-
chemical plant or refinery license issued
in District V to the person under sec-
tions 8(b) or 11,

(iii) A request by an applicant who
has received an allocation and license
under this section for a downward ad-
justment shall be made in writing to the
Director on or before September 30 of
the allocation period for which the allo-
cation and license were granted.

(4) Further adjustments will be made
in addition to those described in sub-
paragraphs (3) (1) and (ii) of this para-
graph. If the person has any other like
refinery or petrochemical plant capacity,
and reductions are made in the inputs
for this other capacity during the alloca-
tion periods as a result of the new, ex-
panded, or reactivated facility: in such
a case, in determining inputs for the next
allocation period, the input credit for
the new facility application for this or
other sections of the regulation will be
lowered by the amount that inputs were
reduced in the applicant’s other existing
facilities in the year ending September
30 of the prior allocation period.

(5) The Director shall not issue a li-
cense under an allocation made pursuant
to this section until () an on-the-spot
evaluation of the new, expanded, or re-
activated refinery capacity or petrochem-
ical plant has been conducted by compli-
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ance representatives of the Office of Oil
and Gas and (ii) a written determination
has been made by the Director that the
facility is a bona fide petrochemical plant
or refining capacity as certified in the
application, and that construction or re-
activation has so far progressed that, in
the Director’s judgment, the plant will
within 60 days from the date of such de-
termination be ready for startup and
trials.

(f) No allocations made under this see-~
tion may be sold, assigned, or otherwise
transferred.

(g) (1) As used in this section 25, “ex-
panded refinery capacity” or “expanded
petrochemical plant” includes expansion
of existing facilities by the addition of
equipment, such as, but not limited to,
stills, towers, pumps, and chemical con-
version units, or such additions to or
modification of existing refinery capac-
ity or petrochemical plant capacity as
have resulted in an increased processing
capability of not less than 15 percent in
such refinery capacity or petrochemical
plant over the refinery capacity or petro-
chemical plant capacity existing during
the preceding 12 months,

(2) As used in this section 25, “reacti-~
vated refinery capacity” and “reacti-
vated petrochemical plants” means the
restoration to operation of refinery ca-
pacity or of a petrochemical plant which
had been shut down for not less than 12
mc;nl:nhs immediately preceding its reacti-
va A

[FR Doc.72-20846 Filed 11-30-72;2:22 pm]

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[7 CFR Part 9591
ONIONS GROWN IN SOUTH TEXAS

Proposed Limitation of Shipments
Regulation

Consideration is being given to the
issuance of a limitation of shipments reg-~
ulation, hereinafter set forth, which was
recommended by the South Texas Onion
Committee, established pursuant to Mar-
keting Agreement No. 143 and Order No.
959, both as amended (7 CFR Part 959),
regulating the handling of onions grown
in designated counties in South Texas.
This program is effective under the Agri-
cultural Marketing Agreement Act of
1937, as amended (7 U.S.C. 601 et seq.).

All persons who desire to submit writ-
ten data, views, or arguments in connec-
tion with this proposal should file the
same in quadruplicate with the Hearing
Clerk, Room 112-A, U.S. Department of
Agriculture, Washington, D.C. 20250, not
later than-30 days after publication of
this notice in the FEpERAL REGISTER. All

= written submissions made pursuant to

this notice will be made available for
public inspection at the office of the hear-
ing clerk during regular business hours
(7T CFR 1.27(b)).

The recommendations of the ‘commit-
tee reflect its appraisal of the expected
volume and composition of the 1973 early
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spring crop of South Texas onions and
of the marketing prospects for the ship-
ping season which is expected to begin
on or about March 12.

The grade and size requirements pro-
posed herein are recommended to prevent
culls and poor quality onions, as well as
undesirable sizes, from being distributed
in fresh market channels. This should
provide consumers with desirable onions
at reasonable prices and at the same time
result in higher returns to producers for
the better grades and preferred sizes and
enhance the reputation of South Texas
onions.

The proposed container requirement
should prevent the use of off-size or de-
ceptive containers which could adversely
affect the reputation and returns of
South Texas onions. However, it would
not preclude the use of containers cus-
tomarily packed for the retail trade.

The proposals with respect to special
purpose shipments are recommended to
allow the use of containers which have
been the subject of experimental ship-
ments during past seasons, and should
encourage exports by allowing the use of
containers required for such purposes.

The proposed prohibition on packaging
and loading onions on Sunday is recom-
mended to provide more orderly market-
ing by tailoring shipments from the pro-
duction area more closely to the ability
of receiving markets to accept market-
ings at reasonable prices.

The proposal is as follows:

§959.313 Limitation of shipmenis.

During the period beginning March 12,
1973, through May 13, 1973, no handler
may package or load onions on Sundays,
or handle any lot of onions grown in the
production area, except red onions, un-
less such onions meet the grade require-
ments of paragraph (a) of this section,
one of the applicable size requirements
of paragraph (b) of this section, the con-
tainer requirements of paragraph (c)
of this section, and the inspection re-
quirements of paragraph (d) of this sec-
tion, or unless such onions are handled
in accordance with the provisions of par-
agraphs (e) or (f) of this section.

(a) Grade requirements. Not to ex-
ceed 20 percent defects of U.S. No. 1
grade. In percentage grade lots, toler-
ances for serious damage shall not ex-
ceed 10 percent including not more than
2 percent decay. Double the lot tolerance
shall be permitted in individual packages
in percentage grade lots. Application of
tolerances in U.S. Grade Standards shall
apply to in-grade lots.

(b) Size requirements. (1) “Small”—
1 to 2% inches in diameter, and limited
to whites only:

(2) “Repacker”—1% fo 3 inches in
diameter, with 60 percent or more 2
inches in diameter or larger;

(3) “Medium”—2 to 3% inches in di-
ameter; or

(4) “Jumbo”—3 inches or larger in
diameter.

PROPOSED RULE MAKING

(¢) Container requirements. (1) 25-
pound bags, with not to exceed in any
lot an average net weight of 27% pounds
per bag, and with outside dimensions not
larger than 29 inches by 31 inches; or

(2) Fifty-pound bags, with not to ex-
ceed in any lot an average net weight of
55 pounds per bag, and with outside
dimensions not larger than 33 inches by
3874 inches.

(3) These container requirements shall
not be applicable to onions sold to
Federal agencies.

(d) Imspection. (1) No handler may
handle any onions regulated hereunder
(except pursuant to paragraphs (e) or
(f) (3) of this section) unless an appro-
priate inspection certificate has been is-
sued with respect thereto and the cer-
tificate is valid at the time of shipment.

(2) No handler may transport or cause
the transportation by motor vehicle of
any shipment of onions for which an in-
spection certificate is required unless
each such shipment is accompanied by
a copy of the inspection certificate ap-
plicable thereto or by documentary evi-
dence on forms furnished by the commit-
tee identifying truck lots to which a
valid inspection certificate is applicable
and a copy of such inspection certificate
or committee document, upon request, is
surrendered to authorities designated by
the committee. .

(3) For purposes of operation under
this part each inspection certificate or
committee form required as evidence of
inspection is hereby- determined to be
valid for a period not to exceed 72 hours
following completion of inspection as
shown on the certificate.

(e) Minimum quantity exemption. Any
handler may handle, other than for re-
sale, up to, but not to exceed 100 pounds
of onions per day without regard to the
requirements of this section, but this
exemption shall not apply to any ship-
ment or any portion thereof of over
100 pounds of onions.

(f) Special purpose shipments and
culls. (1) Onions may be handled in con-
tainers customarily packed for the retail
trade and in other designated special
purpose containers as follows:

(i) Each handler desiring to make
such shipments shall first apply to the
committee for and obtain a certificate
of privilege to make such shipments.

(ii) After obfaining an approved cer-
tificate of privilege, each handler may
handle onions packed in 2, 3, or 5-pound
containers customarily packed for the
retail trade, 20-kilogram bags, or 50-
pound cartons, if they meet the grade,
size, and inspection requirements of
paragraphs (a), (b), and (d) of this sec-
tion and if they are handled in accord-
ance with the reporting requirements
established in subparagraph (2) of this
paragraph on such shipments: Provided,
That shipments of 2, 3, and 5-pound con-
tainers shall not exceed 10 percent of &
handler’s total weekly onion shipments,
and provided further that shipments of

50-pound cartons shall not exceed 19
percent of a handler’s total weekly onion
shipments of all onions allowed to he
marketed under this section,

(iii) The average gross weight per lot
of onions packed in master containers
shall not exceed 115 percent of the desig-
nated net contents.

(iv) The average net weight per lot of
50-pod\;nd cartons shall not exceed 55
pounds.

(v) The average net weight per lot of
20-kilogram bags shall not exceed 22
kilograms, and with outside dimensions
of such bags not greater than 32 inches
by 36 inches.

(vi) 20-kilogram bags shall be con-
spicuously labeled with the words “For
Export Only” and shipments shall be
only to points outside of the 48 con-
tiguous States of the United States, the
District of Columbia, Canada, or Mexico,

(2) Reporting requirements jor ship-
ments in designated special purpose con-
tainers. Each handler who handles such
shipments of onions in containers cus-
tomarily packed for the retail trade and
in other designated special purpose con-
tainers, shall report thereon to the com-
mittee, the inspection certificate num-
bers, the grade and size of onions packed,
and the size of the containers in which
such onions were handled. Such reports,
in accordance with§ 959.80, shall be fur-
nished to the committee in such manner,
on such forms and at such times as it
may prescribe. Also, each handler of
such shipments of onions shall maintain
records of such marketings, pursuant to
§ 959.80(c) . Such records shall be subject
to review and audit by the committee o
verify reports thereon. }

(3) Onions failing to meet require-
ments. Onions failing to meet the grade,
size, and container requirements of this
section, and not exempted under para-
graph (e) of this section, may be han-
dled only pursuant to §959.126. Culls
may be handled pursuant to § 959.126(a)
(1). Shipments for relief or charity may
be handled without regard fo inspection
and assessment requirements. P

(g) Definitions. The term “U.S. No.1
shall have the same meaning as set forth
in the U.S. Standards for Grades of Ber-
muda-Granex-Grano Type Onions
(§§ 51.3195-51.3209 of this title), or m
the U.S. Standards for Grades of Onions
(Other - Than Bermuda-Granex-Grano
and Creole Types) (3§ 51.2830-51285
of this title), whichever is applicable t0
the particular variety.

All terms used in this section shal
have the same meaning as when used io
Marketing Agreement No. 143, @8
amended, and this part.

Dated: November 28, 1972.

Pavr A. NICHOLSON,

Deputy Director, Fruit and Vege-

table Division, Agricultural
Marketing Service.

[FR Doc.72-20724 Filed 12-1-72;8:46 am]
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[7 CFR Part 11211
[Docket No. AO-364-A5]

MILK IN THE SOUTH TEXAS
MARKETING AREA

Decision on Proposed Amendments fo
Marketing Agreement and to Order

A public hearing was held upon pro-
posed amendments to the marketing
agreement and the order regulating the
handling of milk in the South Texas
marketing area.

The hearing was held, pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
US.C. 601 et seq.), and the applicable
rules of practice (7 CFR Part 900), at
Washington, D.C., on December 13, 1971,
pursuant to notice thereof issued on De-
cember 3, 1971 (36 F.R. 23222).

Upon the basis of the evidence intro-
duced at the hearing and the record
thereof, the Deputy Administrator, Reg-
ulatory Programs, on November 7, 1972
(37 F.R. 24033), filed with the Hearing
Clerk, U.S. Department of Agriculture,
his recommended decision containing
notice of the opportunity to file written
exceptions thereto.

The material issues, findings and con-
clusions, rulings, and general findings of
the recommended decision are hereby
approved and adopted and are set forth
in full herein.

The material issues on the record of
the hearing relate to:

1. Advancing the ‘date for announcing
the Class I price; and

2. Taking emergency action on Issue 1.

FINDINGS AND CONCLUSIONS

The following findings and conclusions
on the material issues are based on evi-
dence presented at the hearing and the
record thereof:

1. Advance pricing. The South Texas
order should provide that the Class I
price for the month be announced by the
fifth day of the preceding month, and
that such price be based on the Minne-
sota-Wisconsin price (basic formula
brice) for the second preceding month.
Presently, the order requires that the
Class I price be announced by the fifth
day of the current month, and that it be
based on the Minnesota~Wisconsin price
for the preceding month.

'I'his_ manner of computing and an-
nounqng the Class I price was incorpo-
rate_d in each of the other 61 orders in-
cluded in this hearing. In the Janu-
Ary 24, 1972, decision for these orders,
the following findings and conclusions
were set forth:

“The Milk Industry Foundation (MIF) -
Whose membership includes handlers
under the 62 orders, proposed the earlier
determination and announcement of
Class I prices adopted herein. MIF claims
t.hat because handlers are unable to ad-
Just their resale prices at the same time
o> or within a reasonable period of, the
thange in their raw material cost, they
are forced to absorb Class I price in-
‘reases for extended periods before they
“an make necessary adjustments in their

No.232—5
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resale prices. The need for advance pric-
ing is particularly urgent now, according
to MIF, because of the requirements to
which handlers are subject under the
Economic Stabilization Act. Proponents
claim handlers would be required to sub-
stantiate resale price increases resulting
from Class I price changes in accord-
ance with steps prescribed pursuant to
that Act. This procedure, it is argued, will
extend even further the period of time
between a Class I price change and the
corresponding adjustment in resale
prices.

“A handler who operates, regulated
plants under a number of orders testified
in support of the MIF proposal. The wit-
ness emphasized particularly that ad-
vance pricing is needed by handlers to
enable them to change resale prices at
the same time the Class I price increases.
He stated that handlers are now at a dis-
advantage in not knowing the Class I
price for the month before the fifth of
the month and, therefore, are unable to
institute resale price changes before the
greater part of the month to which the
Class I price applies is over.

“National Milk Producers Federation

(NMPF), which represents producer as--

sociations under the 62 orders, supported
the MIF proposal. A number of producer
association members of NMPF maintain
milk processing and distribution opera-
tions. According to the NMPF witness,
such associations have the same interest
in advance Class I pricing as do propri-
etary handlers. The witness further
stated that its other producer association
members, however, fully support the pro-
posal. He took the position that using the
Minnesota-Wisconsin price for a month
earlier than at present (in computing
the Class I price) would not result in
producers receiving any less money for
their milk than they do now. He rea-
soned that the increases and decreases
from month to month in the Class I
price (due to changes in the Minnesota-
Wisconsin price) would be fully reflected
in returns to producers as they now are,
except for a delay of 1 month. "

“The spokesman for the cooperative
representing producers under five orders
in the Northeast stated that the cooper-
ative had not had sufficient time to study
the proposal and its effect on its mem-
bers, and therefore, urged that no action
be taken on it. He questioned particularly
whether the principal basis of propo-
nents for requesting advance pricing is a
valid one. In this connection, he cited an
earlier decision of the Secretary in which
it was found that there is no basis for
assuming that there is a direct relation-
ship between changes in Class I prices
and changes in prices charged to stores
and to consumers.

“The rapidly changing structure of
the milk distribution industry through-
out the United States makes it desirable
that handlers be notified at a reasonable
period in advance of changes in the price
they must pay for Class I milk, An in-
creasing proportion of the milk distri-
bution throughout the country is by
large firms, including cooperative asso-
ciations as well as proprietary handlers.
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The centralized control of these large
distributors requires a longer period of
time between the date a Class I price
change is announced and the time when
the change may be made in their resale
prices.

“According to an industry witness, it
is mechanically impossible to place in ef-
fect a price increase in less than 2 to 4
weeks after learning of Class I price
changes. This problem is compounded by
the adoption of machine accounting by
both handlers and retailers. Computer
programs must be changed by both par-
ties, a new price list developed and cir-
culated by handlers, and new pricing
schedules issued fo retailers by both
chain and cooperative buying groups.

“The major portion of the distribution
of the principal handlers in the order
markets is to large volume buyers such
as supermarket chains and institutions
(e.g., hospitals, schools). The prices at
which sales are made to these are pri-
marily on a contractual basis, many by
advance bidding. Announcing Class I
prices before the month to which they
apply will facilitate the resale pricing of
milk sold to large volume outlets,

“Replacing the Minnesota-Wisconsin
price for the month immediately preced-
ing with that for the second preceding
month for computing Class I prices need
not have, as testified by producers, any
significant effect on producer returns
since the proposed change only involves
advance setting of price and not a change
in the basis of pricing Class I milk.”

These findings and conclusions con-
cerning the marketing conditions in the
areas regulated by the 61 orders are
equally applicable to the South Texas
market. Accordingly, the manner of com-
puting and announcing the Class I price
that was adopted in the January 24, 1972,
decision for the 61 orders likewise should
be adopted for the South Texas order.

To maintain pricing continuity for the
first month in which these changes are
effective, it is necessary to specify in the
order that the market administrator
shall announce by the fifth day of such
month the Class I price for that month
as well as the Class I priceé for the follow-
ing month. As under the new pricing ar-
rangement, the Class I price announced
for this first month should be computed
by using the Minnesota-Wisconsin price
for the second preceding month. Using
the earlier Minnesota-Wisconsin price
will result in the South Texas Class I
price being coordinated with the Class I
prices under other Federal orders in this
first month.,

No change should be made in the
method of computing the Class I butter-
fat differential, This differential, which
is announced for the current month by
the fifth day of such month, is based on
the average of the wholesale selling
prices of 92-score butter at Chicago for
the preceding month.

Proponents advocating the use of the
Minnesota-Wisconsin price for the sec-
ond preceding month in computing the
Class I price proposed at the hearing that
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the Class I butterfat differential be an-
nounced by the fifth day of the preced-
ing month and be based on the Chicago
butter prices for the second preceding
month. The hearing notice contained no
proposal, however, for advancing the
Class I butterfat differential announce-
ments. Those proposing it urged its
adoption as an appropriate corollary
change.

This proposal was not adopted for the
other 61 orders included in this hearing.
The following findings and conclusions
on this issue were set forth in the 61-
market decision:

“The Class I butterfat differential
changes infrequently. This is because the
Chicago butter price quotations, which
are strongly influenced by the prices
paid for butter by the Government under
the price support program, do not vary
significantly from month to month. Con-
sequently, there is no compelling need
to advance the Class I butterfat differ-
ential announcement in connection with
the adoption of advance Class I pricing.
Moreover, proposals to revise the butter-
fat differential provisions in 40 of the 62
orders were considered at hearings
which began in Clayton, Mo., July 14,
1970 (35 F.R. 10694), for seven orders
and in Atlanta, Ga., on October 18, 1971
(36 F.R. 19604), for 33 orders. Action on
the record of these hearings has not
been completed. It would be inappropri-
ate, therefore, to amend any butterfat
differential provision in these orders
without full consideration of the evi-
dence on the still open records of the
hearings previously held.”

There is no basis on the record of this
hearing for taking a different action
with respect to the Class I butterfat dif-
ferential under the South Texas order
than was taken for the other orders that
were under consideration.

The uniform provisions concerning the
announcement of class prices, butterfat
differentials, and uniform prices that
were adopted for the 61 other orders in-
cluded in this hearing should be incor-
porated in the South Texas order. For
Class I, the price announced by the fifth
day of the month would be that for the
following month, while the announced
butterfat differential would be that for
the current month. The Class II price
and butterfat differential announced by
that date would be for the preceding
month, as at present. The announcement
date for the uniform price under this
and other orders was not under consid-
eration and is unchanged by this deci-
sion. Under the uniform provisions for
price announcements the market admin-
istrator will continue to have an obliga-
tion to notify handlers and other inter-
ested parties of all price announcements.

Similarly, the uniform basic formula
price provisions that were adopted for
the 61 orders should be adopted for the
South Texas order. As provided herein,
the basic formula price would be “the
average price per hundredweight for
manufacturing grade milk, f.o.b. plants
in Minnesota and Wisconsin, as reported
by the Department for the month, ad-
justed to a 3.5 percent butterfat basis
and rounded to the nearest cent. For such
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adjustment, the butterfat differential
(rounded to the nearest one-tenth cent)
per one-tenth percent butterfat shall be
0.12 times the simple average of the
wholesale selling prices (using the mid-
point of any price range as one price) of
Grade A (92-score) bulk butter per
pound at Chicago, as reported by the De-
partment for the month. For the purpose
of computing the Class I price, the re-
sulting price shall be not less than $4.33.”

As noted in the decision for the other
61 orders, no purpose is served by the
variations among orders in the language
used to define the basic formula price.
The South Texas order, therefore, should
bhe made uniform in this respect with fhe
other orders. This change will not affect
the level of the basic formula price now
existing under the South Texas order.

In the 61-market decision, it was stated
that the Class I price under all orders
“is determined, directly or indirectly, by
adding a differential to the basic formula
price. In most orders the Class I differ-
ential is a stated amount ‘plus 20 cents.’
The ‘plus 20 cents,’ which was instituted
in these orders by amendment for speci-
fied periods prior to January 1, 1969,
has been effective without a termination
date since then, There is, therefore, no
apparent need to continue listing the
‘plus 20 cents’ separately from the stated
Class I differential. In the amended
order language here adopted, the Class
I differential for each order is stated as
one amount, which includes the plus 20
cents heretofore listed separately.”” For
these same reasons, a comparable change
should be made in the manner of stating
the Class I price differential in the South
Texas order.

2. Emergency action. Proponents re-
quested that the recommended decision
on proposed amendments to the 62 orders
under consideration be omitted to facili-
tate prompt effectuation of the advance
pricing provisions. This request, which
was denied for the 61 orders dealt with
in the earlier decision, likewise is denied
for the South Texas order.

A primary reason advanced by pro-
ponents for emergency action is the time-
consuming procedures required for mak-
ing price changes under the Economic
Stabilization Program (Phase II). This
is not a problem distinguishable on the
record from the problems faced by par-
ticipants in many other industries with
respect to the pricing of their goods. Also,
there is uncertainty at present of the
extent to which the various categories of
milk handlers are affected by that pro-
gram. It cannot be concluded, therefore,
that the requirements of the Economic
Stabilization Act per se warrant the
emergency action requested.

RuLINGS ON PrROPOSED FINDINGS AND
CONCLUSIONS

Briefs and proposed findings and con-
clusions were filed on behalf of certain
interested parties. These briefs, proposed
findings and conclusions, and the evi-
dence in the record were considered in
making the findings and conclusions set
forth above. To the extent that the sug-
gested findings and conclusions filed by
interested parties are inconsistent with

the findings and conclusions set forth
herein, the requests to make such find-
ings or reach such conclusions are denied
for the reasons previously stated in this
decision.

GENERAL FINDINGS

The findings and determinations here-
inafter set forth are supplementary and
in addition to the findings and deter-
minations previously made in connection
with the issuance of the aforesaid order
and of the previously issued amendments
thereto; and all of said previous findings
and determinations are hereby ratified
and affirmed, except insofar as such find-
ings and determinations may be in con-
flict with the findings and determinations
set forth herein.

(2) The tentative marketing agree-
ment and the order, as hereby proposed
to be amended, and all of the terms
and conditions thereof will tend to effec-
tuate the declared policy of the Act;

(b) The parity prices of milk as deter-
mined pursuant to section 2 of the Act
are not reasonable in view of the price
of feeds, available supplies of feeds, and
other economic conditions which affect
market supply and demand for milk in
the marketing area, and the minimum
prices specified in the tentative market-
ing agreement and the order, as hereby
proposed to be amended, are such prices
as will reflect the aforesaid factors, in-
sure a sufficient quantity of pure and
wholesome milk, and be in the public
interest; and

(c) The tentative marketing agree-
ment and the order, as hereby proposed
to be amended, will regulate the handling
of milk in the same manner as, and will
be applicable only to persons in the re-
spective classes of industrial and com-
mercial activity specified in, a market-
ing agreement upon which a hearing has
been held.

RULINGS ON EXCEPTIONS

No exceptions were filed in this pro-
ceeding with respect to the South Texas
market.

MARKETING AGREEMENT AND ORDER

Annexed hereto and made & patt
hereof are two documents, a marketing
agreement regulating the handling o
milk, and an order amending the order
regulating the handling of milk in the
South Texas marketing area which havg
been decided upon as the detailed and
appropriate means of effectuating the
foregoing conclusions.

It is hereby ordered, That this entire
decision, except the attached marketing
agreement, be published in the FEDERAL
RecisTER. The regulatory provisions o
the marketing agreement are identical
with those contained in the order as
hereby proposed to be amended by the
attached order which is published with
this decision.

DETERMINATION OF PRODUCER APPROVAL
AND REPRESENTATIVE PERIOD
October 1972 is hereby determined 0
be the representative period for the pur-
pose of ascertaining whether the issu-
ance of the order, as amended and as
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hereby proposed to be amended, regu-
lating the handling of milk in the South
Texas marketing area is approved or

favored by producers, as defined under-

the terms of the order, as amended and
as hereby proposed to be amended, and
who, during such representative period,
were engaged in the production of milk
for sale within the aforesaid marketing
area.

Signed at Washington, D.C., on No-
vember 28, 1972.

Prirre C. OLSSON,
Depuly Assistant Secretary.

ORDER * AMENDING THE ORDER, REGULATING
THE HANDLING OF MILK IN THE SOUTH
TeExXAS MARKETING AREA

FINDINGS AND DETERMINATIONS

The findings and determinations here-
inafter set forth are supplementary and
in addition to the findings and determi-
nations previously made in connection
with the issuance of the aforesaid order
and of the previously issued amendments
thereto; and all of said previous findings
and determinations are hereby ratified
and affirmed, except insofar as such
fmdings and determinations may be in
conflict with the findings and determina-
tions set forth herein.

(a) Findings. A public hearing was
held upon certain proposed amendments
to the tentative marketing agreement
and to the order regulating the handling
of milk in the South Texas marketing
area. The hearing was held pursuant to
the provisions of the Agricultural Mar-
keting Agreement Act of 1937, as
amended (7 U.S.C. 601 et seq.), and the
applicable rules of practice and proce-
dure (7 CFR Part 900).

Upon the basis of the evidence intro-
duced at such hearing and the record
thereof, it is found that:

(1) The said order as hereby amended,
and all of the terms and conditions
thereof, will tend to effectuate the de-
clared policy of the Act:

(2) The parity prices of milk, as de-
termined pursuant to section 2 of the
Act, are not reasonable in view of the
brice of feeds, available supplies of feeds,
and other economic conditions which af-
fect market supply and demand for milk
in the said marketing area, and the min-
Imum prices specified in the order as
hereby amended, are such prices as will
reflect the aforesald factors, insure a
sufficient quantity of pure and wholesome
milk, and be in the public interest; and

(3) The said order as hereby amended
regulates the handling of milk in the
Sime manner as, and is applicable only
to persons in the respective classes of in-
dustrial or commereial activity specified
in, a marketing agreement upon which
& hearing has been held.

Order relative to handling. It is there-
re ordered that on and after the effec-
e ———

. This order shall not become effective un-
€55 and until the requirements of § 900.14
1e rules of practice and procedure govern-
Proceedings to formulate marketing

;ﬂr‘fgfemcnts and marketing orders have been

fo
10,

R &
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tive date hereof the handling of milk in
the South Texas marketing area shall
be in conformity to and in compliance
with the terms and conditions of the
order, as amended, and as hereby
amended, as follows:

The provisions of the proposed mar-
keting agreement and order amending
the order contained in the recommended
decision issued by the Deputy Adminis-
trator, Regulatory Programs, on Novem-
ber 7, 1972, and published in the FEpErRAL
REeGISTER on November 11, 1972 (37 F.R.
24038) shall be and are the terms and
provisions of this order, amending the
order, and are set forth in full herein.

RECOMMENDED MARKETING AGREEMENT
AND ORDER AMENDING THE ORDER

The recommended marketing agree-
ment is not included in this decision be-
cause the regulatory provisions thereof
would be the same as those contained
in the order, as hereby proposed to be
amended. The following order amending
the order, as amended, regulating the
handling of milk in the South Texas
marketing area is recommended as the
detailed and appropriate means by which
the foregoing conclusions may be car-
ried out:

1. In §1121.22, paragraph (i) is re-
vised as follows:

§ 1121.22 Additional duties of the mar-
ket administrator.
- - - - -

(i) Publicly announce on or before;

(1) The fifth day of each month:

(1) The Class I price for the following
month, and for the first month for
which this paragraph is effective, the
Class I price for the current month;

(i) The Class I butterfat differential
for the current month; and

(iii) The Class II price and Class II
butterfat differential, both for the pre-
ceding month; and !

(2) The 12th day of each month, the
uniform price and the producer butter-
fat differential, both for the preceding
month;

* . . . *

2. Section 1121.50 is revised as follows:
§ 1121.50 Basic formula price.

The “basic formula price’” shall be the
average price per hundredweight for
manufacturing grade milk, f.0.b. plants
in Minnesota and Wisconsin, as reported
by the Department for the month, ad-
justed to a 3.5 percent butterfat basis
and rounded to the nearest cent. For
such adjustment, the butterfat differen-
tial (rounded to the nearest one-tenth
cent) per one-tenth percent butterfat
shall be 0.12 times the simple average
of the wholesale selling prices (using
the midpoint of any price range as one
price) of Grade A (92-score) bulk butter
per pound at Chicago, as reported by the
Department for the month. For the pur-
pose of computing the Class I price, the
resulting price shall be not less than
$4.33.

3. In § 1121.51, paragraph (a) is re-
vised as follows:

§ 1121.51 Class prices.

(a) Class I price. The Class I price
shall be the basic formula price for the
second preceding month plus $2.68,

[FR Doc.72-20723 Filed 12-1-72;8:46 am]

DEPARTMENT OF
TRANSPORTATION

National Highway Traffic Safety
Administration

e [ 49 CFR Part 5801
[Docket No. 72-31; Notice 1]

ODOMETER DISCLOSURE
REQUIREMENTS

Notice of Proposed Rule Making

This notice, issued under the authority
of the Motor Vehicle Information and
Cost Savings Act (Public Law 92-513),
proposes to adopt a new Part 580 in Title
49, Code of Federal Regulations, that
would require any person who transfers
ownership of a motor vehicle to give the
transferee certain written disclosures
with respect to the vehicle’s odometer
reading at the time of transfer of
ownership.

Title IV of the Act is intended to pro-
hibit tampering with motor vehicle
odometers and to establish certain safe-
guards for purchasers. Among other
safeguards, the Act in section 408(a)
directs the Secretary of Transportation
to prescribe rules:

Requiring any transferor to give the fol-
lowing written disclosure to the transferece
in connection with the transfer of ownership
of a motor vehicle:

(1) Disclosure of the cumulative mileage
registered on the odometer,

(2) Disclosure that the actual mileage is
unknown, if the ocdometer reading is known
to the transferor to be different from the
number of miles the yehicle has actually
traveled.

The rules are to prescribe the manner in
which such information is to be disclosed
and retained.

In order to carry out fully the intent
of Congress, disclosure of the odometer
mileage must be made each time a new
or used vehicle is sold in the United
States. In order to maximize the likeli-
hood that both parties in each of these
transactions are aware of the need for
disclosure, it is necessary to provide for a
disclosure statement that is closely linked
with the documents that are required for
transfer of ownership.

Rather than establish a Federal form
for odometer disclosure or create some
other document that does not presently
oceur in commercial transactions, it has
been tentatively decided to make the
certificate of title the principal medium
for transmission of odometer informa-
tion and to require transferors to make
their disclosure on the face of the title
document,

Use of the certificate of title has several
advantages. In jurisdictions requiring
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titling of motor vehicles, transfer of
ownership is accomplished by complet-
ing an assignment form on the title cer-
tificate. The certificate of tifle is thus
the document that the transferee is most
likely to see. If space is provided on the
certificate for odometer disclosure, both
parties will be aware of the need for dis-
closure. Furthermore, the title is the
document which accompanies the vehicle
as it moves through the channels of
commerce after sale or trade-in. Reten-
tion of the odometer information on the
title itself appears to be the best avail-
able method of conveying accurate
odometer information to the person who
ultimately purchases the vehicle for his
own use.

There are, however, some administra-
tive difficulties in the use of the title
document;, for odometer disclosure. The
odometer laws in effect in a few States
provide that a space is to be set aside on
the certificate for odometer information,
Adjustments to this effect in the title
certificate in other States having title
laws would be an important means of
promoting compliance with the disclosure
requirements, It appears that the form of
the title document is in most cases a
matter within the discretion of the State
motor vehicle administrator, so that leg-
islative action would not be necessary.
The Act confers no authority on the Sec-
retary to prescribe changes in the title
certificate, but in the interests of uni-
formity a proposed form of disclosure
for inclusion on the certificate is pub-
lished in this notice. Comments are in-
vited from the States on the practicabil-
ity of changes in the title certificate.

Requiring the transferor to make dis-
closure on the title document may also
have an effect on the manner in which
the title passes from transferor to trans-
feree. Under the law of some States, the
title of a vehicle subject to a lien is re-
tained by the lienor until the lien is
satisfied. If the vehicle is sold before the
lien is paid off, the seller may execute a
power of attorney to the buyer (usually a
dealer) authorizing him, upon satisfac-
tion of the lien, to make subsequent as-
signments of ownership in the vehicle. In
such a case the seller would not have the
certificate of title in his possession. The
proposed rules would have the effect of
requiring the seller to gain access to the
certificate for the purpose of executing
the disclosure form. There may be other
circumstances in which the execution of
a disclosure on the title would require
changes in current practices. Comments
are also invited on this point.

The trend toward the certificate of
title as the document for transfer of

- yvehicle ownership has not yet resulted
in title laws in all jurisdictions, and in
several jurisdictions the laws are of such
recent vintage that a majority of ve-
hicles are not covered by certificates of
title. In title jurisdictions, moreover, a
new vehicle that is held by a dealer is
not generally required to have a title.
A significant number of vehicles are
therefore not covered by titles and would

PROPOSED RULE MAKING

not be affected by a disclosure rule re-
quiring disclosure on the title. To cover
this situation, this notice proposes to
require a transferor of a motor vehicle
for which no certificate of title is in
effect to write the required odometer in-
formation on the document assigning
ownership of the vehicle.

In States that supply forms for as-
signment of ownership, space for odom-
eter information could be provided on
the assignment document, However, the
assignment would not be as useful as
the certificate of title for purposes of
retaining a record of the odometer mile-
age and communicating it to subsequent
purchasers, It may be that there are
better means of supplying such infor-
mation in nontitle situations, and com-
ments are requested on this point.

It is proposed that the rule be ef-
fective 6 months after issuance in the
FEDERAL REGISTER.

In consideration of the foregoing it
is proposed that a new Part 580 in Title
49, Code of Federal Regulations, be is-
sued to read as set forth below. Com-
ments are invited on the issues men-
tioned in the preceding discussion and
on any other subjects relevant to the
proposal. Comments should identify the
docket number and be submitted to:
Docket, Section, National Highway Traf-
fic Safety Administration, Room 5221,
400 Seventh Street SW., Washington,
DC 20590. It is requested, but not re-
quired, that 10 copies be submitted.

Section 408(a) provides that the dis-
closure rules are to be issued within 90
days after enactment. In order to ob-
tain the fullest possible evaluation of
the comments to the proposed rule in
the time remaining before the expira-
tion of the 90-day period on January 18,
1973, comments are requested at the
earliest date consistent with thorough-
ness, and, in any event, not later than
January 11, 1973.

This notice is issued under the au-
thority of section 408(a) of the Motor
Vehicle Information and Cost Savings
Act, Public Law 92-513 and the delega-
tion of authority at 49 CFR 1.51.

Issued on November 29, 1972,

CHARLES H. HARTMAN,
Acting Administrator.

PART 580—ODOMETER DISCLOSURE
REQUIREMENTS

§ 580.1 Scope.

This part prescribes rules requiring
the transferor of a motor vehicle to make
written disclosure to the transferee con~
cerning the odometer mileage and its
accuracy, as directed by section 408(a)
of the Motor Vehicle Information and
Cost Savings Act, Public Law 92-513.

§ 580.2 Purpose.

The purpose of this part is to provide
each purchaser of a motor vehicle with
odometer information to assist him in

determining the vehicle’s condition and
value.

§ 580.3 Definitions.

All terms defined in sections 2 and 402
of the Act are used in their statutory
meaning. Other terms used in this part
are defined as follows: ‘“Transferor”
means any person who transfers his
ownership in & motor vehicle by sale, gift,
or any other means.

“Transferee” means any person to
whom the ownership in a motor vehicle
is transferred by purchase, gift, or any
other means. '

§ 580.4 Disclosure of odometer mileage,

(a) Each transferor of a motor vehicle
shall furnish to the transferee at the
time of transfer a written statement
signed by the transferor, containing the
following information:

(1) The odometer reading at the time
of transfer;

(2) The transferor’s current address;
and

(3) The date of the transfer.

(b) In addition to the items listed in
paragraph (a) of this section, if the
transferor knows that the odometer
reading differs from the number of miles
the vehicle has actually traveled, and
that the difference is greater than that
caused by odometer calibration error, he
shall include a statement that the actual
vehicle mileage is unknown.

(¢) If a certificate of tifle is in effect
for a motor vehicle, the disclosure state-
ment required by paragraphs (a) and (b)
of this section shall be written in ink
on the certificate of title.

(d) If no certificate of title is in effect
for a motor vehicle, the disclosure state-
ment required by paragraphs (a) and (b)
of this section shall be written in ink in
the document transferring ownership to
the transferee.

§ 580.5 Recommended form for disclo-
sure.

In the interest of uniformity 1t is rec-
ommended that the following be incor-
porated into certificates of title and other
documents used to transfer ownership in
motor vehicles:

ODOMETER DISCLOSURE

Federal regulations require disclosure of
the following information upon transfer of
ownership. Failure to disclose accurate in-
formation may result in civil lability pur-
suant to §409(a) of the Motor Vehicle
Information and Cost Savings Act of 1972,
Public Law 92-513.

Odometer reading

Check here if the odometer reading showr
above is known to differ from the actusl
mileage because of factors other than odom-
eter calibration error,

Date of transfer
Transferor’s present
address

Transferor’s signature - . -—c--w-mees--="""""
[FR Doc.72-20786 Flled 12-1-72:8:45 am]
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FEDERAL COMMUNICATIONS
COMMISSION

[47 CFR Part 11
{Docket No, 19642; FCC 72-1087]

CERTIFICATION OR TYPE
ACCEPTANCE

Proposed Filing and Grant Fees
Requirements

In the matter of amendment of Part 1
of the Commission’s rules fo require
simultaneous payment of the filing and
grant fee with an application for certifi-
cation or type acceptance, Docket No.
19642,

1. Notice is hereby given of proposed
rule making in the above entitled matter.

2. A schedule of application fees for a
variety of authorizations became effec-
tive on March 17, 1964.* On July 1, 1970,°
this schedule was revised and extended
to include applications for equipment
authorization. On March 24, 19712 in re-
sponse to & petition for reconsideration,
the fee schedule with some minor
changes was reaffirmed. The schedule of
fees has subsequently been expanded as
provisions for new Part 15 devices
which require certification are incorpo-
rated in our rules. The fee required un-
der this schedule is divided into two
parts—a filing fee that must accompany
the application, and a grant fee that
must be paid within 45 days of the date
of the grant.

3. Certification and type acceptance
are equipment authorizations which we
grant after review of test data submitted
to the Commission. A grant of the latter
kind of authorization is based upon ap-
Propriate testing by the manufacturer
In terms of the current technical stand-
ards of the service in which the equip-
ment will be operated under license and
attaches to all units subsequently manu-
factured by the same person which are
substantially identical to the ones tested
and approved. Certification is used for
other types of radiation devices such as
TV receivers, operated under Parts 15
and 18 of our rules. A grant of this kind
Is based upoen appropriate testing by the
manufacturer in terms of the applicable
technical standards and he is permitted
to certificate the devices tested, and all
Others subsequently manufactured which
are substantially identical, after notifi-
tation to and aceeptance by thé Com-
Mission of the proposed certificate.

4. We have found that as the appli-
tants for equipment authorizations gain
tamiliarity with our rules and the pres-
e ———

'Docket No,

ad 14507, report and order

ted May 6, 1963, FOC 63-414, 28 FR,
.28, Docket No. 14507, memorandum opin-
on oiid order adopted Sept. 25, 1963, FCO
“3-856, 28 F.R. 10911,

’ _»I')‘ncket No. 18802, report and order
&d 'p'.c)d July 1, 1970 (35 F.R. 10088, 23 FCC

2d 880

f*""ith;r.Eeet zt;- 1&802. memorandum opinion
s r opted Mar, 24, 1971 5 -
6056, 28 FCC 2a 139), s
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entation of information required by the
Commission little difficulty is experienced
in preparing an acceptable application.
In cases where sufficient information and
measurements data is not included with
the application, grant of equipment
authorization is deferred pending the re-
ceipt of the additional information re-
quired to complete the application: the
Commission denies few of these applica-
tions. We estimate that greater than 95
percent of the applications received for
equipment authorizations are granted by
the Commission. The high percentage of
authorizations which are granted is a
result of the applicant’s desire to pursue
his application for certification or type
acceptance until a grant is issued. This
grant permits him to legally market
(ship, sell, lease, import, etc.) the device
he has developed or purchased. Some
applicants for certification, recognizing
the high probability that a grant will be
made, have found it advantageous to
submit the required filing and grant fee
simultaneously. Such simultaneous filing
is advantageous to the Commission since
it decreases by one-half the number of
transactions to be handled by the fee
section. It also reduces application han-
dling for processing groups, since it is
not necessary to determine that fees are
paid within the prescribed time. Thus
simultaneous filing reduces substanticlly
the administrative burden on the Com-
mission. This is true, of course, provided
the number of grants which are denied
is small—a situation that exists in the
case of applications for type acceptance
and certification.

5. We are therefore proposing to make
mandatory the simultaneous payment of
filing and grant fees prescribed in Part 1
of the rules for equipment which is re-
quired by the Commission to be certified
or type accepted. While we believe most
of the pracedures herein proposed to be
self-explanatory, it may be helpful to

-discuss certain portions of the proposed

rules.

CoMBINED FEES FOR CERTIFICATION AND
TYPE ACCEPTANCE

6. The present rules provide for the
separate payment of filing and grant fees
for certain equipment authorizations.
The proposed rules require the combined
payment of the filing and grant fees as
set forth below. This will permit the
Commission and applicants for these
equipment authorizations to take full
advantage of the economies possible
through payment of a single combined
fee. To provide an orderly transition
period for the industry to adjust to
this new procedure, simultaneous pay-
ment of fees will become mandatory
on July 1, 1973. Applications filed on or
after that date will not be processed
prior to the receipt of both the filing and
grant fees. Should the Commission deem
it necessary to deny a grant for certifi-
cation or type acceptance, the grant fee
will be refunded in full. The rules pro-

“Or such earlier date as the Commission
may determine to be practicable.
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posed herein will permit the withdrawal
of a request for equipment authorization
and remittance of the grant fee in full
prior to the date such grant is made.

7. Authority for the adoption of the
amendments herein proposed is con-
tained in section 4(i) (47 U.S.C. sec.
154(1)) of the Communications Act, title
V of the Independent Offices Appropria-
tion Act of 1952 (31 U.S.C. sec. 483(a) ),
and Budget Bureau Circular A-25 and
supplements thereto.

8. Pursuant to applicable procedures
set forth in § 1.415 of the Commission's
rules, interested persons may file com-
ments on or before January 8, 1973, and
reply comments on or before January 18,
1973. All relevant and timely comments
and reply comments will be considered
by the Commission before final action is
taken in this proceeding. In reaching its
decision on the rules of general appli-
cability which are proposed herein, the
Commission may also take into account
other relevant information before it, in
addition to the specific comments in-
vited by this notice. No extensions of
time will be granted for filing either
comments or reply comments.

9. In accordance with the provisions of
§1.419 of the Commission’s rules and
regulations, an original and 14 copies
of all comments or other documents
filed in this proceeding shall be fur-
nished the Commission. Responses will
be available for public inspection during
the regular business hours in the Com-
mission’s public reference room at its
headquarters in Washington, D.C.

Adopted: November 22, 1972.
Released: November 29, 1972.

FEDERAL COMMUNICATIONS
COMMISSION,
BEN F. WaPLE,
Secretary.

Part 1 of Chapter I, Title 47, of the
Code of Federal Regulations is amended
as follows:

1. Section 1.1102 is amended by add-
ing a note immediately after paragraph
(b), revising paragraphs (d) and (g)
and adding a new (j) to read as follows:

§ 1.1102 Payment of fecs.

- - * - .
(b)l‘.

Nore: Combined fees, See paragraph (}J)
of this section concerning simultaneous pay-
ment of filing and grant fees with applica-
tions for type acceptance or certification of
equipment.

[SEAL]

(d) Where & separate grant fee pay-
ment is prescribed in the various serv-
ices, the fee will be payable within 45
days after grant by the Commission. In
the broadcast services, the grant fee,
based on a percentage of the considera-
tion, in assignment and transfer cases
must be transmitted by the new licensee
immediately following consummation of
the transfer or assignment. All grants,
approvals, and authorizations issued by
the Commission are made subject to pay-
ment and receipt of the applicable fee
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within the required period. Failure to
make payment of the applicable fee to
the Commission by the required date
shall result in the grant, authorization,
or approval becoming null and void and
ineffective after that date.

- * = . -

(g) Applications and attached fees
should be addressed to: Federal Com-
munications Commission, Washington,
D.C. 20554, or to the appropriate FCC
field office and should not be marked for
the attention of any individual bureau
or office. Fee payments should be in the
form of a check or money order payable
to the Federal Communications Com-
mission. The Commission will not be re-
sponsible for cash sent through the mails.

All fees collected will be paid into the:

U.8. Treasury as miscellaneous receipts
in accordance with the provisions of
title V of the Independent Offices Ap-
propriations Act of 1952 (31 U.S.C. 483A)-

(i) Combined filing and grant fees
with applications for certification and
type acceptance of equipment: Each ap-
plication for certification or type accept-
ance of equipment shall be accompanied
by & combined payment covering the fil-
ing and grant fees for such application.
Payment of filing and grant fees sepa-
rately is permissible until July 1, 1973}
however, applicants are encouraged to
submit fees simultaneously prior to this
date. On or after July 1, 1973, applica-
tions will not be processed prior to pay-
lfnent of the combined filing and grant

ee.

2. Section 1.1103 is amended by adding
a new paragraph (¢) to read as follows:

§1.1103 Return or refund of fees.
- - - - -

(¢) Grant fees received as part of a
combined fee payment pursuant to § 1.-
1102(j) will be refunded in the follow-
ing instances:

(1) When an application for certifica-
tion or type acceptance is dismissed or
denied by the Commission.

(2) When a request for withdrawal of
the application is received prior to the
date of grant of certification or type
acceptance.

(3) When the failure of an applicant
for certification or type acceptance to
reply to a request for additional infor-
mation results in a dismissal of the
application.

[FR Doc,72-20683 Filed 12-1-72;8:50 am]

FEDERAL POWER COMMISSION

[18 CFR Part 11
[Docket No. R-460]

FORMER EMPLOYEES

Disqualification From Ceriain
Proceedings
NoVEMBER 29, 1972.

Revision of '§ 1.4(c) of the Federal
Power Commission’s rules of practice and

10r such earlier date as the Commission
may deem to be practicable.

PROPOSED RULE MAKING

procedure dealing with appearances and
practice before the Commission of former
employees, to conform said section with
18 U.S.C. 207, regarding the disqualifica-
tion of former officers and employees in
matters connected with former duties or
official responsibilities, Docket No. R—460.

‘Pursuant to 5 U.S.C. 553 and sections
308 and 309 of the Federal Power Act
(49 Stat. 858-859; 16 U.S.C. 825g and
825h) and sections 15 and 16 of the
Natural Gas Act (52 Stat. 829-830; 15
U.S.C. 717n, T170), the Commission gives
notice it proposes to revise § 1.4(c) of its
rules of practice and procedure.

The basic prohibition against former
employees practicing before the Federal
Power Commission is fundamentally the
same in both 18 CFR 1.4(¢c) and in the
Criminal Code, 18 U.S.C. 207. However, 18
CFR 1.4(¢) authorizes a discretionary
exception which is too sweeping in light
of the provision of 18 U.S.C. 207. The
Code additionally prohibits a former em-
ployee from practicing, within 1 year
after employment has ceased, in regards
to matters before the Commission which
were under the official responsibility of
the former employee. The only exception
to the statutory prohibitions is for cer-
tain former employees with outstanding
scientific or technological qualifications
and only when such exception would be
in the national interest. The revision of
18 CFR 1.4(c), as herein proposed, would
conform it to its statutory counterpart.

Any interested person may submit to
the Federal Power Commission, Wash~-
ington, D.C. 20426, not later than Jan-
uary 15, 1973, data, views, comments or
suggestions in writing concerning all or
part of the revision of 18 CFR 1.4(c)
concerning the practice of former em-
ployees before the Federal Power Com-~

mission. Written submittals will be-

placed in the Commission’s public files
and will be available for public inspec-
tion at the Commission’s Office of Pub-
lic Information, Washington, D.C. 20426,
during regular business hours. An origi~
nal and 14 conformed copies should be
filed with the Secretary of the Commis-
sion, Submittals to the Commission
should indicate the name, title, mailing
address, and telephone number of the
person to whom communications con-
cerning the proposal should be addressed,
and whether the person filing them re-
quests a conference at the Federal Power
Commission to discuss the proposed re-
vision. The Commission will consider all
such written submittals before acting on
the matters herein proposed. The staff,
in its discretion, may grant or deny re-
quests for conference.

The proposed revisions to § 1.4(c) of
the Commission’s rules of practice and
procedure would be issued under author-
ity granted the Federal Power Commis-
sion by the Federal Power Act as
amended, particularly sections 308 and
309 (49 Stat. 858-859; 16 U.S.C. 825g and
825h) and by the Natural Gas Act, as
amended, particularly sections 15 and
16 (52 Stat. 829-830; 15 U.S.C. 717n,
7170).

Section 1.4(¢c) of the rules of practice
and procedure in Part 1, Subchapter A,
Chapter 1, Title 18 of the Code of Fed-

eral Regulations is proposed to be reviseq
as follows:

§ 1.4 Appearances and practice before
the Commission.
. . A id .

(¢) Appearances of former emplovees,
(1) No person having served as a mem-
ber, officer, expert, Administrative Law
Judge, attorney, accountant, engineer,
or other employee of the Federal Power
Commission may practice before or act
as attorney, expert witness, or repre-
sentative in connection with any pro-
ceeding or matter before the Commission
which such person has handled, investi-
gated, advised, or participated in the
consideration of, while in the service of
the Commission.

(2) No person having been so em-
ployed may, within 1 year after his em-
ployment has ceased, practice before or
act as attorney, expert witness, or
representative in connection with any
proceeding or matter before the Com-
mission which was under the official re-
sponsibility of such person, as defined
in 18 U.S.C. 202, while in the service of
the Commission.

(3) Nothing in subparagraphs (1) and
(2) of this paragraph shall prevent a
former member, officer, expert, adminis-
trative law judge, attorney, accountant,
engineer, or other employee of the Fed-
eral Power Commission with outstanding
scientific or techmological qualifications
from practicing before, or acting as, an
attorney or representative in connection
with a particular matter in a scientific
or technological field if the Chairman of
the Commission shall make a certifica-
tion in writing, published in the FepEraL
REecISTER, that the national interest
would be served by such action or
representation.

- » . - .

The Secretary shall cause prompt pub-
lication of this notice to be made in the
FEDERAL REGISTER,

By direction of the Commission.

KeNNETH F. PLUMS,
Secretary.
[FR Doc.72-20771 Filed 12-1-72;8:48 am]

[ 18 CFR Parts 101, 104, 141, 201,
204, 2601

UNIFORM SYSTEM OF ACCOUNTS
AND CERTAIN FORMS

Nofice Denying Requests for
Postponement of Conference

NoveMeER 29, 1972.
Accounting for premium, discount and
expense if issue, gains and losses o1 re-
funding and reacquisition of long-term
debt, and interperiod allocation of in-
come taxes, Docket No. R-424; amend-
ments to the uniform systems of Ac-
counts for Class A, B, C and pub-
lic utilities and licenses and natu
gas companies; deferred income taxes,
Docket No. R—446.
On November 13, 1972, and November
24, 1972, the Public Service Commlss:oﬂ
of Wisconsin, and the Chairman of the
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NARUC Subcommittee of Staff Experts
on Accounting, respectively, filed re-
quests for a postponement of the confer-
ence in the above-designated matters
until sometime in January 1973. The con-
ference is scheduled for December 5,
1972, by notice issued November 10, 1972
(37 F.R. 24198, Nov. 15, 1972) .}

Upon consideration, notice.is hereby
given that the requests for a postpone-
ment of the conference in the above-
designated matters are denied.

KENNETH F. PLUMS,
Secretary.

[FR Doc.72-20772 Filed 12-1-72;8:48 am)

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[ 50 CFR Part 2161
MARINE MAMMALS
Taking and Importing

The Marine Mammal Protection Act of
1972, 86 Stat. 1027, Public Law 92-522,
was signed on October 21, 1972, and has
an effectdve date of December 21, 1972.
The Act, in section 112, authorizes the
promulgation of such regulations as are
necessary and appropriate to carry out
the purposes and policies of title I
thereof,

The regulations proposed in this notice
are those which are deemed to be of
immediate importance and therefore
should be in effect on the effective date
of the Act. Other regulations authorized
under the Act will be proposed as
appropriate,

Written comments, views, or objections
on these proposed regulations may be
made to the Director, National Marine
Fisheries Service, U.S. Department of
Commerce, Washington, D.C. 20235, un-
hlkt.he close of business on December 15,
1972. This period is shorter than the 30-
day period customarily allowed due to the
lact that the Act becomes effective on
December 21, 1972, and it is in the public
mterest that certain regulations be ef-
fective on the same date. It is anticipated
that interim regulations will be promul-
gated on December 21, 1972, effective as
oI such date, However, written com-
mOII‘LS. views, and objections may be
pade with respect to such regulations to
the Director of the National Marine Fish-
fres Service during the additional 60~
day period ending at the close of business
on February 21, 1972. Final regulations
on the matters covered by the interim
regulations will be published as soon
merez}f ter as practicable. —_—

\, It is hereby proposed to revise the

+ptading of Subchapter C of Title 50 of
Regu]ations'em

the Code of Federal
Marine Mammals,” and to add a new

P{;'é 216 to such Title 50, reading as
iollows:

\

o otice of proposed rule making in Docket
20 R-424 was published at 36 F.R. 16069,

;ugj,'}s, 1971, and in Doc¢ket No. R-446 at 37
13805, July 14, 1972,

\

\
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PART 216—REGULATIONS GOVERN-
ING THE TAKING AND IMPORTING
OF MARINE MAMMALS

Subpart A—General

Sec.

216.1 Purpose and objectives.

216.2 Definitions.

2163 Other laws and regulations.

Subpart B—Moratorium and Prohibitions

2164 Moratorium.

2166 Prohibitions,

Subpart C—Exceptions

2166 Scope and purpose.

216.7 Exceptions not requiring prior Sec-
retarial action—actions permitted
by International treaty, convention
and related statutes,

216.8 Same—takings and related acts by
stale or local government officials
or employees.

2169 Same—takings and related acts by
certain natives,

216.10 Same—taking and related acts inci-

\ dental to commercial fishing op-
erations,

216.11 Same—exempted marine mammals
and marine mammal products.

216.12 Exceptions requiring prior Secre-
tarial approval—scientific research
permits and public display permits.

216.13 Same-—economic hardship exemp-
tion.

216.14 Same—walvers of the moratorium
[Reserved].

216.15 Same—procedures for issuance of
permits and modification, suspen-
sion or revocation thereof,

216.16 Same—possession of permit.

Subpart D—Penalties and Procedures for Their
Assessment [Reserved]

AvuTHORITY: The provisions of this Part
216 are issued under the authority of title I
of the Marine Mammal Protection Act of
1972, 86 Stat. 1027, Public Law No. 92-522.
This part applies solely to marine mammals
and marine mammal products which are, or
consist of, members of the Order Cetacea and
members, other than walruses, of the Order
Pinnipedia, which are morphologically
adapted to the marine environment., For
regulations under the aforesaid Act with
respect to other marine mammals and ma-
rine mammal products, see 50 CFR Part 18.

Subpart A—General
§ 216.1 Purpose and objectives.

The following regulations implement
the Marine Mammal Protection Act of
1972, 86 Stat. 1027, Public Law No. 92—
522, which, among other things, restricts
the taking, possession, transportation,
selling, offering for sale, and importing
of marine mammals and marine mam-
mal products.

§ 216.2 Definitions.

Except as otherwise set forth in this
section, the definitions in the Act shall
apply for purposes of this part.

(&) “Act” shall mean the Marine
Mammal Protection Act of 1972, Public
Law 92-522, 86 Stat. 1027.

(b) “Authentic native articles of
handicrafts and clothing” means items
composed wholly or in some significant
respect of natural materials, and which
are produced, decorated, or fashioned in
the exercise of traditional native handi-
crafts without the use of pantographs,
multiple carvers, or similar mass copying
devices, or other improved methods of
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production utilizing modern implements,
such as sewing machines. Traditional
native handicrafts include, but are not
limited to, weaving, carving, stitching,
sewing, lacing, beading, drawing, and
painting. The formation of traditional
native groups, such as cooperatives, is
permitted so long as no large scale mass
production industry results.

(¢) “Commercial fishing operation”
shall mean the lawful harvesting of fish
from the marine environment for profit
as part of an on-going business enter-
prise. Such term shall not include sport
fishing activities whether or not carried
out by charter boat or otherwise, and
whether or not the fish so caught are
subsequently sold.

(d) “Endangered species" shall mean
a species or subspecies of marine mam-
mal listed as threatened with extinction
pursuant to the Endangered Species
Conservation Act of 1969.

(e) “Incidental catch” shall mean the
taking of a marine mammal because it
is directly interfering with commercial
fishing operations or as a consequence
of the steps necessary to secure the fish
in connection with commercial fishing
operations.

(f) *“Indian, Aleut, or Eskimo” shall
mean a citizen of the United States who
is one-fourth degree or more American
or Alaskan Indian (including Tsimshian
Indians enrolled or not enrolled in the
Metlaktla Indian Community), Eskimo,
or Aleut blood, or combination thereof.
The term includes any such person either
or both of whose adoptive parents do not
fall within such definition. It also in-
cludes, in the absence of proof of a mini-
mum blood quantum, any citizen of the
United States residing in the State of
Alaska who is regarded as being an In-
dian, Aleut or Eskimo by the native vil-
lage or town in Alaska of which he claims
to be a member and whose father or
mother is (or, if deceased, was) regarded
as being an Indian, Aleut, or Eskimo by
any native village or native town in
such State. Any citizen enrolled by the
Secretary of the Interior pursuant to sec-
tion 5 of the Alaska Native Claims Set-
tlement Act shall be conclusively pre-
sumed to be an Indian, Aleut, or Eskimo
for purposes of this part.

(g) “Marine environment” shall in-
clude estuarine and brackish waters,

(h) “Marine mammal” shall mean
those members of the order Cetacea and
those members, other than walruses, of
the order Pinnipedia, which are morpho-
logically adapted to the marine environ-
ment, and includes ahy part of any such
marine mammal, including its raw,
dressed, or dyed fur or skin.

(1) “Native” shall mean any Indian,
Aleut, or Eskimo as defined in paragraph
(f) of this section, and “Alaskan native”
shall mean any such person who is a
resident of the State of Alaska.

(j) “Native village or town” shall
mean any tribe, band, clan, group, vil-
lage, community, or association of Alas-
kan natives in Alaska which the Alaska
Native Claims Settlement Act or the Sec-
retary of the Interior finds eligible for
land conveyances under subsection 14(a)
of that Act.
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(k) “Pregnant” as to any marine
mammal, shall mean near term. A mar-
ine mammal shall be presumed to be
pregnant and near term, unless proven
otherwise, if, at the time with respect to
which such condition is sought to be es-
tablished, such mammal would custom-
arily have been pregnant and near
term by reason of the season of the year,
the location of the animal in the migra-
tory pattern, or other relevant circum-
stances.

() “Products from fish” shall include
the primary processed products of fish,
such as fish meal, fish protein deriva-
tives, or processed fish oil.

(m) “Secretary” shall mean the Sec-
retary of Commerce or his authorized
representative.

(n) “Subsistence purposes” shall
mean, with respect to any marine mam-
mal, the direct consumption by Alaskan
natives of all usable portions of such
mammal for food, clothing, shelter, heat-
ing, transportation, and the other neces-
sities of life.

(0) “Take” shall mean to harass, hunt,
capture, or kill, or attempt to harass,
hunt, capture, or kill any marine mam-
mal, including, without limitation, any
of the following: The restraint or deten-
tion of a marine mammal, no matter how
temporary; tagging a marine mammal;
or the operation of an aircraft or vessel,
or the doing of any other acts, which
results in the harassment of a marine
mammal.

(p) “Wasteful manner” shall mean
the employment of a method of taking
which is not likely to assure the capture
or killing of a marine mammal, or which
is not immediately followed by a reason-
able effort to retrieve the marine mam-
mal, or which is likely to result in the
killing or injuring of marine mammals
beyond those needed for subsistence pur-
poses or for the making of authentic
native articles of handicrafts and cloth-
ing.

§216.3 Other laws and regulations.

(a) Federal. Nothing in this part, nor
any permit issued under authority of
this part, shall be construed to relieve a
person from any other requirements im-
posed by a statute or regulation of the
United States, including any applicable
wildlife and fisheries, health, quarantine,
agriculture, or customs statutes or
regulations.

(b) State laws or regulations. (1) Sec-
tion 109 of the Act provides that on or
after December 21, 1972, no State may
adopt certain laws or regulations, or en-
force certain existing laws or regulations,
relating to marine mammals, except as
otherwise therein and herein provided,
unless such laws or regulations have been
previously reviewed by the Secretary and
determined by him to be consistent with
the provisions of the Act and any rule
or regulation promulgated thereunder,
including, without limitation, the regula-
tions, if any, promulgated under section
103 of the Act. In no event, however,
will the Secretary approve any State laws
or regulations which:

(i) Purport to authorize a State to
issue permits in situations which would
require a Federal permit under the Act,
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unless and until appropriate Federal reg-
ulations have been issued under section
103 of the Act, and where appropriate,
the Secretary has waived the moratorium
on such taking or importation under sec-
tion 101(a) (3) of the Act; or

(ii) Purport to authorize a State to
issue permits for scientific research or for
public display (except that a State may,
under authority of a general scientific
research permit granted by the Secre-
tary to if, assign individusal scientific re-
search permits to State employees.or rep-
resentatives of State universities or other
State agencies, subject to the provisions
of the general permit) ; or

(iii) Purport to authorize the State to
grant exemptions from the Act on the
grounds of economic hardship under sec-
tion 101(c) thereof.

(2) Any State may obtain a review and
determination of its existing laws and
regulations from the Secretary by sub-
mitting a written request to that effect
to the Director, National Marine Fish-
eries Service, U.S. Department of Com-
merce, Washington, D.C. 20235, accom-
panied by the following documents,
unless otherwise permitted by the
Secretary:

(i) A complete set of the laws and
regulations to be reviewed, certified as
complete, true and correct, by the
appropriate State official;

(ii) A scientific description by species
and population stock of the marine mam-
mals to be subjected to such laws and
regulations;

(iii) A description of the organiza-
tion, stafiing, and funding for the admin-
istration and enforcement of the laws
and regulations to be reviewed;

(iv) A description, where such laws
and regulations provide for discretionary
authority on the part of State officials to
issue permits, of the procedures to be
used in granting or withholding such
permits and otherwise enforcing such
laws; and

(v) Such other materials and informa~-
tion as the Secretary may request or
which the State may deem necessary or
advisable to demonstrate the compati-
bility of such laws and regulations with
the policy and purposes of the Act and
the rules and regulations issued
thereunder.

(3) In making a determination with
respect to any State laws and regulations,
the Secretary shall take into account:

(i) The extent to which such laws
and regulations are consistent with the
purposes and policies of the Act and the
rules and regulations issued thereunder;

(ii) The extent to which such laws and
regulations are consistent with, or con-
stitute an integrated management or
protection program with, the laws and
regulations of other jurisdictions whose
activities may affect the same species or
stocks of marine mammals; and

(iil) The existence of or preparations
for an overall State program regarding
the protection and management of ma~
rine mammals to which the laws and
regulations under review relate.

(4) To assist States in preparing laws
and regulations relating to marine mam-

mals, the Secretary will also, at the
written request of any State, make a pre-
liminary review of any such proposed
laws or regulations. Such review will be
strictly advisory-in nature and shall not
be binding upon the Secretary. Upon
adoption of previously reviewed laws and
regulations, the same shall be subject to
a complete review for a final determina-
tion pursuant to these regulations. To
be considered for preliminary review, all
legislative and regulatory proposals must
be fprwarded to the Director, National
Marine Fisheries Service, U.S. Depart-
ment of Commerce, Washington, D.C.
20235, and certified by the appropriate
State official. In addition, they shall be
accompanied to the extent available with
the same materials required under sub-
paragraph (2) of this paragraph, unless
otherwise provided by the Secretary.

(5) All determinations by the Secretary
(other than as a result of preliminary
reviews of proposed laws and regula-
tion§) shall be final and binding on the
parties.

(6) The implementation and enforce-
ment of all State laws and regulations
previously approved by the Secretary
pursuant to this section shall be subject
to continuous monitoring and review by
the Secretary pursuant to such rules and
regulations as he may adopt. Any modifi-
cgtions. amendments, deletions, or addi-
tions to laws or regulations previously
approved shall be deemed to be new laws
and regulations for thé purposes of these
regulations and shall require review and
approval by the Secretary before their
adoption.

(7)) Notwithstanding the foregoing,
nothing herein shall prevent (i) the tak-
ing of a marine mammal by a State or
local government official pursuant to
§ 216.8, or (ii) the adoption or enforce-
ment of any law -or regulation relating
to any marine mammal taken or im-
ﬁoited prior to the effective date of the

ct.

Subpart B—Moratorium and
Prohibitions

§216.4 Moratorium,

Except as otherwise provided in the
Act or the regulations in this part, on or
after December 21, 1972, there shall be
a moratorium consisting of a complete
cessation of the taking of marine mam-
mals and & complete ban on the importa-
tion into the United States of marine
mammals and marine mammal products.
§ 216.5 Prohibitions.

(a) During the continuance of the mo-
ratorium, except as otherwise provided
in the Act or these regulations, the Act
prohibits:

(1) Any person, vessel, or conveyance
subject to the jurisdiction of the United
States from taking any marine mammal
on the high seas;

(2) Any person, vessel, or conveyance
from taking any marine mammal . in
waters or on lands under the jurisdiction
of the United States;
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(3) Any person from using any port,
harbor, or other place under the juris-
diction of the United States for any pur-
pose in any way connected with the tak-
ing or importation of marine mammals
or marine mammal products; or

(4) Any person subject to the juris-
diction of the United States from pos-
sessing any marine mammal taken in
violation of the Act or these regulations,
or from transporting, selling, or offering
for sale any such marine mammal or any
marine mammal product made from any
such mammal.

(b) Regardless of whether the mora-
torium is continuing, except as otherwise
provided by these regulations and the
Act, the Act prohibits the importation
into the United States of :

(1) Any marine mammal if such mam-
mal was:

(i) Pregnant at the time of taking;

(ii) Nursing at the time of taking, or
less than 8 months old, whichever occurs
later;

(iii) Taken from a species or popula-
tion stock designated as depleted by the
Secretary or which has been listed as
endangered under the Endangered Spe-
cies Conservation Act of 1969;

(iv) Taken in a manner found to be in-
humane by the Secretary;

(v) Taken in violation of the Act; or

(vi) Taken in another country in
violation of the laws of that country;

(2) Any marine mammal product if :

(i) The importation into the United
States of the marine mammal from
which such product is made would be un-
lawful under the Act or the regulations
in this part, or

(i) The sale in commerce of such prod-
uct in the country of origin of the prod-
uct is illegal;

(3) Any fish, whether fresh, frozen, or
otherwise prepared, if such fish was
caught in a manner proscribed by the
Secretary for persons subject to the juris-
diction of the United States, whether or
not any marine mammals were in fact
taken incident to the catching of the fish.

(¢) In addition, the Act at all times
prohibits any person from violating the
provisions of any permit or regulation is-
sued thereunder, including, without
limitation, the use by any person in a
commercial fishery of any means or
methods of fishing in contravention of
regulations issued by the Secretary for

:hat fishery to achieve the purposes of the
Act,

Subpart C—Exceptions

§216.6 Secope and purpose.

Notwithstanding the moratorium and
Drphibitions set forth in Subpart B of
this part and the Act, marine mammals
may be taken, marine mammals and
marine mammal products may be im-
Ported into the United States, places sub-
Ject to the jurisdiction of the United
§tates may be used for such taking and
mportation, and it shall be lawful to
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possess, transport, sell, or offer for sale
any marine mammal, or transport, sell,
or offer for sale any marine mammal
product, as and to the extent provided in
the regulations in this subpart and the
applicable provisions of the Act.

§ 216.7 Exceptions not requiring prior
Secretarial action—actions permitted
by international treaty, convention,
and related statutes.

The Act and the regulations in this
part shall not apply to the extent that
they are inconsistent with the provisions
of any international treaty, convention or
agreement, or any statute implementing
the same, relating to thé taking, or im-
portation, of marine mammals or marine
mammal products, which was existing
and in force prior to December 21, 1972,
and to which the United States was a
party. Specifically, the regulations in
Subpart B of this part and the provisions
of the Act shall not apply to activities
carried out pursant to the Interim Con-
vention on the Conservation of North
Pacific Fur Seals signed at Washington
on February 9, 1957, and the Fur Seal
Act of 1966, 16 U.S.C. 1151-1187, as, in
each case, from time to time amended.

§ 216.8 Same—Takings and related acts
by State or local government officials
or employees.

(a) A State or local government offi-
ecial or employee may take a marine
mammal in the course of his duties as an
official or employee, and no permit shall
be required, if such taking:

(1) Is accomplished in
manner;

(2) Is for the protection or welfare of
such mammal or for the protection of
the public health-or welfare; and

(3) Includes steps designed to insure
return of such mammal, if not killed in
the course of such taking, to its natural
habitat.

In addition, any such official or employee
may, incidental to such taking, possess
and transport, but not sell or offer for
sale, such mammal and use any port,
harbor, or other place under the juris-
diction of the United States. All steps
reasonably practicable under the circum-
stances shall be taken by any such em-
ployee or official to prevent injury or
death to the marine mammal as the re-
sult of such taking. Where the marine
mammal in question is injured or sick,
it shall be permissible to place it in tem-
porary captivity until such time as it is
able to be returned to its natural habitat.

(b) Each taking permitted under this
section shall be reported in writing to
the Secretary not more than 30 calendar
days after its occurrence. Unless other-
wise permitted by the Secretary, the re-
port shall contain a description of:

(1) The animal involved;

(2) the circumstances requiring the
taking;

(3) The method of taking;

(4) The name and official position of
the State official or employee involved;

(5) The disposition of the animal, in-
cluding, in cases where the animal has

a humane
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been retained in captivity, a description
of the place and means of confinement
and the measures taken for its mainte-
nance and care; and

(6) Such other information as the
Secretary may require.

The aforesaid reports shall be mailed
to the Director, National Marine Fish-
eries Service, U.S. Department of Com-
merce, Washington, D.C. 20235.

§ 216.9 Same—Takings and related acts
by certain natives.

(a) Any marine mammal may be taken
by any Indian, Aleut, or Eskimo who re-
sides on the coast of the North Pacific
Ocean or the Arctic Ocean in the States
of Alaska, Washington, Oregon, or Cali-
fornia, and no permit shall be required,
if the taking is:

(1) By Alaskan Natives for subsistence
purposes of Alaskan Natives, or

(2) For purposes of creating and sell-
ing authentic native articles of handi-
craft and clothing, and

(3) In each case, not accomplished in
a wasteful manner.

In addition, any such Indian, Aleut, or
Eskimo, and direct and indirect trans-
ferees of such native may, incidental to
such taking and disposition, possess and
transport such marine mammal or a ma-
rine mammal product made therefrom,
and use any port, harbor, or other place
under the jurisdiction of the United
States. No marine m: taken pur-
suant to subparagraph (2) of this para-
graph may be sold except when trans-
formed into authentic native articles of
handicraft and clothing, provided that
edible portions of such marine mammal
may be sold in Alaskan Native villages
and towns or for native consumption so
long as, in each case, no interstate com-
merce is involved.

(b) Notwithstanding the preceding
provisions of this section, whenever, un-
der the Act, the Secretary determines
any species or stock of marine mammals
to be depleted, he may prescribe regu-
lations pursuant to section 103 of the
Act upon the taking of such marine mam-
mals by any Indian, Aleut, or Eskimo
and, during the existence of such regu-
lations, all takings of such marine mam-
mals by such persons shall conform to
such regulations.

§ 216.10 Same—itaking and related acts
incidental to commercial fishing op-
erations.

(a) Until October 21, 1974, marine
mammals may be taken incidental to
the course of commercial fishing opera-
tions, and no permit shall be required,
so long as the taking constitutes an in-
cidental catch. In addition, such mam-
mals may, incidental to such taking, be
possessed and transported, but not sold
or offered for sale, by the persons in-
volved in such commercial fishing opera-
tions and such persons may use any port,
harbor, or other place under the juris-
diction of the United States.

(b) In furtherance of the Secretary’s
research and development program un-
der section 109 of the act, the following
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regulations shall apply: Any duly author-
ized agents of the Secrefary may from
time to time, after timelv oral or written
notice to the vessel owner or charterer,
board and/or accompany commercial
fishing vessels documented under the
laws of the United States, whenever the
Secretary determines that there is space
available, on regular fishing trips, for the
purpose of conducting recearch or ob-
servation operatiomns. Such research and
observation operations shall be carried
out in such manner as to minimize inter-
ference with commercial fishing opera-
tions. No master, charterer, operator or
owner of such vessel shall impair or in
any way interfere with the research or
observations being carried out. The Sec-
retary shall provide for the payment of
all reasonable costs directly related to
the quartering and maintaining of such
agents on board such vessels. Notwith-
standing the foregoing, the provisions of
this paragraph (b) shall, until further
notice published in the FEDERAL REGISTER,
apply only to commercial fishing opera-
tions for tuna and tuna-like fishes and
to salmon. "=

§216.11 Same—Exempted marine
mammals and marine mammal prod-
ucts.

(a) The provisions of the Act and
these regulations shall not apply—

(1) To any marine mammal taken be-
fore December 21, 1972, or

(2) To any marine mammal product
if the marine mammal portion of such
product consists solely of a marine
mammal taken before such date.

(b) Subsection (b) (3) of section 102
of the Act shall not apply to marine
mammals or marine mammal products
imported into the Unifted States before
the date on which the Secretary pub-
lishes notices in the FEDERAL REGISTER of
his proposed rule making with respect to
the designation of the species or stock
concerned as depleted or endangered;
and subsection (¢) (1) (B) and subsection
(c) (2) (B) of section 102 of the Act shall
not apply to articles imported into the
United States before the effective date of
the foreign law making the taking or sale,
as the case may be, of such marine mam-
mals or marine mammal products un-
lawful.

(¢) In order to assist processors,
acauariums,-zoos, and any other persons
holding stocks or inventories of marine
mammals or marine mammal products
to prove their rights of exclusion from
the provisions o the Act and these regu-
lations pursuant to paragraph (a) of this
section, there is hereby authorized a vol-
untary registration program. Any such
person may register his inventories or
stocks of marine mammals or marine
mammal products which consist solely of
_ marine mammals taken prior to De-

cember 21, 1972, with the Secretary by
sending a complete listing of all such
inventories or stocks to the Director, Na-
tional Marine Fisheries Service, U.S. De~
partment of Commerce, Washington,
D.C. 20235, postmarked no later than
midnight, January 8, 1973. In order to
be eligible for registration, such stocks or
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inventories must be physically located
within the jurisdiction of the United
States, and the listing with respect
thereto must contain the following in-
formation:

(1) In the case of living marine mam-
mals, a breakdown showing each species
or subspecies of animal, and within each
such category, the number of animals in-
volved, their age, sex, and location, and
any distinctive brands or markings.

(2) As to nonliving marine mammals
and marine mammal products, a listing
per geographic location of each such
marine mammal or marine mammal
product segregated by species and sub-
species, together with a description, by
class, of the product or article involved.
In addition, such description shall in-
dicate which of the items listed con-
stitute raw materials, work in process,
or finished goods, and shall indicate any
identifying marks or brands thereon.

Each such list shall be prepared and
certified by an independent certified
public accountant or independent at-
torney, and shall also be signed and at-
tested by the person owning such in-
ventory. In addition, no listing shall be
accepted by the Secretary unless it con-
tains the following certification:

I hereby certify that the information
shown herein is complete, true, and correct
and lists no marine or marine
mammal products consisting of marine
mammals taken after midnight on Decem-
ber 20, 1972, This information is submitted
for the purpose of obtaining the benefit of
the provisions of the Marine Mammal Protec-
tion Act of 1972, and I understand that any
false statement contained herein may sub-
ject me to the criminal penalties of 18 U.S.C.
1001 or fto penalties under the Marine Mam-~
mal Protection Act of 1972.

There shall be a conclusive presump-
tion that no marine mammal or marine
mammal product shown on a listing fur-
nished to the Secretary pursuant to this
section was taken, or consists of a marine
mammal which was taken, as the case
may be, after December ‘21, 1972; Pro-
vided, however, That the Secretary may
at his discretion refuse to accept all or
any portion of any such list if he has
reason to believe that such list is false,
or if such list is insufficient to clearly
identify the marine mammal or marine
mammal products referred to therein. In
the event that the Secretary shall deter-
mine to reject any list in whole or in
part, he shall, as soon as practicable,
notify the person submitting such list,
in writing, of his decision indicating his
reason for such rejection.

§216.12 Exceptions requiring prior scc-
retarial action—secientific research
permits and public display permits.

(a) Marine mammals may be taken
and marine mammals and marine mam-
mal products may be imported for the
purposes of scientific research and for

public display if such taking and/or im-

portation is done pursuant to a valid

permit issued by the Secretary in accord-
ance with the following regulations. In-
cidental to such taking or importation,

the permittee, or persons acting as
agents for or dealing with the permittee,
may possess and transport such marine
mammal or marine mammal product,
and use any port, harbor, or other place
under the jurisdiction of the United
States. Any person desiring to obtain a
scientific research or display permit may
make application therefor to the Sec-
retary, Such application shall be in
writing, addressed to the Director, Na-
tional Marine Fisheries Service, U.S. De-
partment of Commerce, Washington,
DC 20235, and shall contain, unless
otherwise permitted by the Secretary,
the following information:

(1) The name and address of the ap-
plicant;

(2) A description of the marine mam-
mal or the marine mammal product to be
taken or imported, including the species
or subspecies involved; the population
stock, when known; the number of
specimens or products (or the weight
thereof, where appropriate); and the
anticipated age, size, sex, and condi-
tion (i.e., whether pregnant or nursing)
of the animals involved;

(3) A complete description of the
location, date, and manner of the im-
portation or taking;

(4) If the marine mammal is to be
taken and transported alive, or held for
public display, & complete description of
the manner of transportation, care, and
maintenance, including the type, size,
and construction of the container or
artificial environment; arrangements for
feeding and sanitation; a statement of
the applicant’s qualifications and previ-
ous experience in caring for and han-
dling captive marine mammals and a like
statement as to qualifications of any
common carrier or agent to be employed
by the applicant to transport the animal;
and a written certification of a licensed
veterinarian knowledgeable in the field
of marine mammals that he has per-
sonally reviewed the arrangemens for
transporting and maintaining the animal
and that in his opinion they are ade-
quate to provide for the well-being of
the animal;

(5) If the application is for a scien-
tific research permit, a detailed descrip-
tion of the scientific research project or
program in which the marine mammal
of 1969, or has been designated by the
including a copy of the research proposal
relating to such program or project and
the names and addresses of the sponsor
or cooperating institutions and the scien-
tists involved; 1

(8) If the application is for a scien-
tific research permit, and if the marine
mammal proposed to be taken or im-
ported is listed as an endangered species
pursuant to the Endangered Species Act
of 1969, or has been designated by the
Secretary as depleted, a detailed justifi-
cation of the need for such a mariné
mammal, including a discussion of pos-
sible alternatives, whether or not under
the control of the applicant; 3

(7) If the application is for a publtc
display permit, a detailed description of
the proposed use to which the marin®
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mammal or marine mammal product is
to be put, including the manner, loca-
tion, and times of display, whether such
display is for profit, an estimate of the
numbers and types of persons who it is
anticipated will benefit from such dis-
play, and whether and to what extent
the display is connected with educational
or scientific programs. There shall also
be included a complete description of the
enterprise seeking the display permit and
its educational, scientific, medical, or
sovernmental connections, if any;

(8) Such other information as the
Secretary may redquest.

(9) A certification in the following
language:

I hereby certify that the foregoing
information is complete, true and correct to
the best of my knowledge and belief. I under~
stand that this information is submitted for
the purpose of obtaining a permit under
the Marine Mammal Protection Act of 1972
(86 Stat. 1072) and regulations promulgated
thereunder, and that any false statement
mey subject me to the criminal penalties
of 18 U.S.C. 1001, or to penalties under the
Marine Mammal Protection Act of 1972.

(10) Such application shall be signed
by the applicant,

The sufficiency of the application shall
be determined by the Secretary.

(b) Upon receipt of an application for
a scientific research permit or a public
display permit, the Secretary shall for-
ward the same to the Marine Mammal
Commission and the Committee of Sci-
entific Advisors on Marine Mammals for
their review and recommendations. If the
Commission or the Committee, as the
case may be, does not respond negatively
within 30 days from the receipt of such
application, they shall be presumed to
have recommended the issuance of a per-
mit. The Secretary may also consult with
any other person, institution or agency
concerning the application.

(¢) Permits applied for under this sec-
tion shall be issued, suspended, modified
and revoked pursuant to regulations con-
tained in § 216.15.

(d) Permits applied for under this
section shall contain such terms and
conditions as the Secretary may deem
appropriate, including

(1) The number and kind of marine
mammals which are authorized to be
taken or imported:

\(2) The location and manner in
which such marine mammals may be
taken or from which they may be
imported;

(3) The period during which the per-
mit is valid;

(4) The methods of transportation,
‘are and maintenance to be used with
{ive marine mammals;

_5) Any requirements for reports or
rights of inspections with respect to any
activities carried out pursuant to the
Permit;

., '6) The transferability or assignabil-
ity of the permit:

(1) The sale or other disposition of
the marine mammal, its progeny or the
uarine mammal product; and
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(8) A reasonable fee covering the costs
of issuance of such permit, including an
appropriate apportionment of overhead
and administrative expenses of the De-
partment of Commerce.

§ 216.13 Same—economic hardship ex-
emption.

(a) During a period not exceeding 1
year from the date of enactment of the
Act (e, not beyond midnight Octo-
ber 20, 1973), in the discretion of the
Secretary, marine mammals may be
taken and marine mammal products may
be imported by any person who has ob-
tained from the Secretary an exemption
for such taking or importation by rea-
son of a showing that he will suffer undue
economic hardship if such taking or im-
portation is prohibited.

(1) Incidental to such taking or im-
portation, the recipient of such exemp-
tion, and persons acting as agents for or
dealing with such person, may possess
and transport such marine mammal or
marine mammal product, use any port,
harbor, or other place under the juris-
diction of the United States and, to the
extent specified in such exemption, sell
or offer for sale such marine mammal or
marine mammal product. Any person de-
siring to obtain an economic hardship
exemption may make application to the
Secretary. Such application shall be in
writing, addressed” to the Director, Na-
tional Marine Fisheries Service, U.S. De-
partment of Commerce, Washington,
DC 20235, and shall contain, unless
otherwise permitted by the Secretary, the

following information:

(i) The information required- by
§216.12(a) (1), (2), (3), (4), (8), (9),
and (10);

(ii) A full statement of the facts, cir-
cumstances, and reasons why failure to
grant an exemption under this section
would lead to undue economic hardship,
together with all supporting documents,
including certified copies of all relevant
corporate minutes and resolutions, con-
tracts and agreements, financial commit-
ments, and current and historical
financial data. In particular, copies of all
contracts, agreements, or other arrange-
ments entered into prior to the enact-
ment of the Act necessitating the taking
or importation of marine mammals or
marine mammal products and documents
showing the dollar amount of anticipated
loss or economic hardship should be
enclosed.

(iii) If the exemption sought relates to
scientific research, a detailed description
of the scientific research project or pro-
gram in which the marine mammal or
marine mammal product is to be used,
including a copy of the research pro-
posal relating to such program or project
and the names and addresses of the
sponsoring or cooperating institutions
and the scientists involved;

(iv) If the exemption sought relates to
scientific research, and if the marine
mammal proposed to be taken or im-
ported is listed as an endangered species
pursuant to the Endangered Species Act
of 1969, or has been designated by the
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Secretary as depleted, a detailed justifi-
cation of the need for such a marine
mammal, including a discussion of pos-
sible alternatives, whether or not under
the control of the applicant;

(v) If the exemption sought relates to
public display, a detailed description of
the proposed use to which the marine
mammal or marine mammal product is
to be put, including the manner, location,
and times of display, whether such dis-
play is for profit, an estimate of the
numbers and types of persons who it is
anticipated will benefit from such dis~
play, and whether and to what extent
the display is connected with educational
or scientific programs, There shall alsp
be included a complete description of the
enterprise seeking the display permit and
its educational, scientific, medical, or
governmental connections, if any.

(a) The sufficiency of the application
shall be determined by the Secretary.

(b) In determining whether to issue an
economic hardship exemption, the Secre-
tary shall consider, among other criteria,
the following:

(1) The effect of granting the exemp-
tion on the species or populations stock
in question and the marine ecosystem;

(2) The degree of economic hardship
to be anticipated should the exemption
not be granted;

(3) The economic and legal alterna-
tives available to the applicant:

(4) The likelihood of the anticipated
economie hardship; and

(5) Such of the criteria relative to the
issuance of scientific research permits
and/or public display permits as may be
applicable to the application.

(c) Exemptions issued under this sec-
tion shall contain such terms and con-
ditions as the Secretary may deem ap-
propriate, including—

(1) The number and kind of marine
mammals which are authorized to be
taken or imported;

(2) The location and manner in which
such marine mammals may be taken or
from which they may be imported:

(3) The period during which the ex-
emption is valid;

(4) The methods of transportation,
care, and maintenance to be used with
Iive marine mammals;

(5) Any requirements for reporits or
rights of inspections with respect to any
activities carried out pursuant to the
exemption;

(6) The transferability or assignability
of the exemption;

(7) The sale or other disposition of the
marine mammal, its progeny, or the ma-
rine mammal product; and

(8) A reasonable fee covering the costs
of issuance of such exemption, including
an appropriate apportionment of over-
head and administrative expenses of the
Department of Commerce.

(d) Failure to observe any of the terms
and conditions of the exemption shall be
cause for the revocation, suspension, or
modification of the exemption by the
Secretary in his sole discretion and may

FEDERAL REGISTER, VOL. 37, NO. 233—SATURDAY, DECEMBER 2, 1972




25736

subject the exemption holder to the
penalties of the Act.

(e) In no event shall an exemption be
granted pursuant to this section which
continues in effect beyond midnight of
October 20, 1973.

(f) The decision of the Secretary re-
garding the granting or denial of an
exemption, or the revocation, modifica-
tion or suspension thereof, shall be final
and binding. Upon taking any such ac-
tion, the Secretary shall notify the appli-
cant or the exemption holder, as the case
may be, in writing as soon as practicable
of such action. The Secretary may, at
his discretion, hold hearings on any ap-
plicant’s request for an exemption under
this section.

§216.14 Same—Waivers of the Mora-
torium, [Reserved]

§ 216.15 Same—Procedures for Issu-
ance of Permits and Modification,
Suspension or Revocation Thereof.

(a) Whenever application for a per-
mit is received by the Secretary which
the Secretary deems sufficient, he shall,
as soon as practicable, publish a notice
thereof in the FEpErRAL REGISTER. Such
notice shall set forth a summary of the
information contained in such applica-
tion. Any interested party may, within
30 days after the date of publication of
such notice, submit to the Secretary his
written data or views with respect to the
taking or importation proposed in such
application and may request a hearing
in connection with the action to be taken
thereon.

(b) If a request for a hearing is made
within the 30-day period referred to in
paragraph (a) of this section, or if the
Secretary determines that a hearing
would otherwise be advisable, the Secre-
tary may, within 60 days after the date
of publication of the notice referred to
in paragraph (a) of this section, afford
to such requesting party or parties an
opportunity for a hearing. Such hearing
shall also be open to participation by any
interested members of the public. Notice
of the date, time, and place of such hear-
ing shall be published in the FEDERAL
REGISTER not less than 15 days in advance
of such hearing. Any interested person
may appear in person or through repre-
sentatives at the hearing and may sub-
mit any relevant material, data, views,
comments, arguments, or exhibits. A
summary record of the hearing shall be
kept.

(¢c) As soon as practicable but not
later than 30 days after the close of the
hearing (or if no hearing is held, as soon
as practicable after the end of the 30 days
succeeding publication of the notice re-
{ferred to in paragraph (a) of this section,
the Secretary shall issue or deny issuance
of the permit. Notice of the decision of
the Secretary shall be published in the
FepERAL REGISTER within 10 days after
the date of such issuance or denial. Such
notice shall include the date of the issu-
ance or denial and indicate where copies
of the permit, if issued, may be obtained.

(d) Any permit shall be subject to
modification, suspension, or revocation
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by the Secretary in whole or in part in
accordance with these regulations and
the terms of such permits. The permit-
tee shall be given written notice by regis-
tered mail, return receipt requested, of
any proposed modification, suspension,
or revocation. Such notice shall specify:

(1) The action proposed to be taken
along with a summary of the reasons
therefor; and

(2) Shall advise the permittee that he
is entitled to a hearing thereon, if a writ-
ten request for such a hearing is received
by the Secretary within 10 days after re-
ceipt of the aforesaid notice by the
permittee.

The time and place for the hearing, if
requested by the permittee, shall be de-
termined by the Secretary and written
notice thereof given fo the permittee by
registered mail, return receipt requested,
not less than 15 days prior to the date of
hearing specified. The Secretary may, in
his discretion, allow participation at the
hearing by interested members of the
public. The permittee and other parties
participating may submit all relevant
material, data, views, comments, argu-
ments, and exhibits at the hearing. A
summary record shall be kept of any
such hearing.

(e) The Secretary shall makeé a deci-
sion regarding the proposed modification,
suspension or revocation as soon as prac-
ticable after the close of the hearing, or
if no hearing is held, as soon as prac-
ticable after the close of the 10-day pe-
riod during which a hearing could have
been requested. Notice of the modifica~
tion, suspension, or revocation shall be
published in the FEDERAL REGISTER Within
10 days from the date of the Secretary’s
decision. In no event shall the proposed
action take effect until notice of the
Secretary’s decision is published in the
FEDERAL REGISTER,

§216.16 Same—Possession of permit.

(a) Any permit issued under these
regulations must be in the possession of
the person to whom it is issued (or an
agent of such person) during:

(1) The time of the authorized taking
or importation;

(2) The period of any transit of such
person or agent which is incident to such
taking or importation; and

(3) Any other time while any marine
mammal taken or imported under such
permit is in the possession of such person
or agent.

(b) A duplicate copy of the issued
permit must be physically attached to the
container, package, enclosure, or other
means of containment, in which the
marine mammal is placed for purposes of
storage, transit, supervision, or care,

Subpart D—Penalties and Procedures
for Their Assessment [Reserved]

Dated: November 30, 1972.

RoBERT M. WHITE,
Administrator, National Oceanic
and Atmospheric Adminisira-
tion.
[FR Doc.72-20892 Filed 12-1-72;11:50 am]

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Office of Education
[ 45 CFR Part 1701

FINANCIAL ASSISTANCE FOR CON-
STRUCTION OF HIGHER EDUCA-
TION FACILITIES

Notice of Proposed Rule Making

Notice is hereby given that the regu-
lations set forth below (made pursuant
to sections 701-782, 86 Stat. 288-296, 20
U.S.C. T11-746) prescribe certain policies
and requirements for obtaining financial
assistance for construction of eligible
projects under Title VII of the Higher
Education Act of 1965 (previously the
Higher Education Facilities Act of 1863).
Interested persons who wish to submit
comments, suggestions, or objections
pertaining thereto may present their
views in writing to the U.S. Commis-
sioner of Educaftion, Department of
Health, Education, and Welfare, 400
Maryland Avenue SW., Washington, DC
20202, within 30 days from the date of
publication in the FEDERAL REGISTER.
Comments received in response to the
notice are available for public inspection
at the Office of the Director, Division
of Academic Facilities, Bureau of Higher
Education, Room 4674, GSA Regional
Office Building, Seventh and D Streets
SW., Washington, DC 20202,

Dated: October 11, 1972.

S. P. MARLAND, JT',
Commissioner of Education.

Approved: November 27, 1972.

ELrior L. RICHARDSON,
Secretary.

PART 170—FINANCIAL ASSISTANCE
FOR CONSTRUCTION OF HIGHER
EDUCATION FACILITIES

Subpart A—General Provisions
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170.1
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Requirement for compliance with la-
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nity requirements in all construc-
tion contracts.

Requirement for competitive bidding
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for acquisition and installation o
built-in equipment, ,
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of purchase of initial equipment.
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procedures.
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Federal participation. 5

Compliance with other federally as«
sisted construction requirements. 3
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170.14 Submission and processing of Title
VII A Applications.

Criteria for standards and methods
to determine relative priorities of
eligible projects.

170.16 Criteria for standards and methods
to determine Federal shares of
eligible projects.

170.17 State plans.

170.18 Adjustments in amount of Federal

share.

Payment of grant funds on approved
projects.

170.15

170.19
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Subpart C—Grants for C of Graduat
Academic Facilities

17041 Eligibility for grants.

17042 Submission of applications.

170.43 Facilities panel.

17044 Criteria for evaluating applications,

17045 Special terms and conditions.

Subpart D—loans for Construction of Academic
Facilities

17051 Eligibility for loans.

17052 Submission of applications.

170.53 Special terms and conditions.

17054 Determination or nonavailability of
equally as favorable terms and
conditions.

17055 Form of evidence of indebtedness.

17056 Becurity for loans.

17057 Length and maturity of loans.

17058 Bond counsel opinion.

17050 Determination of priorities for loan
approvals.

170.60 TLoan agreement,

17061 Loan closing.

17062 Interim financing.

17063 Construction fund.

17064 Investment of idle construction
funds,

17065 Disposal of balance remaining in
the construction fund.

Subpart E—Annual Interest Grants for
- Construction of Academic Facilities
17071 Eligibility for annual interest grants,
1:0 72 Amount of annual interest grants,
1 7073 Submission of applications.
170.7¢ Conditions for approval of annual in-
__ terest grants,
5 Limits governing extent of Federal
] assistance.
17076 Approval of financing plans,
170,77 Ev]xdence of lowest possible cost of
oan.,
Annual interest grant agreement.
Payment of annual interest grants.

Reduction of grant where refinancing
produces lower cost.

Conversion of direct loans to annual
interest grants,

Priority considerations; closing dates,

Preceding provisions not exhaustive
of authority of Government,

AUTHORITY: The provisions of this Part 170

'ssued under secs, 711-782, 86 Stat. 288-206;
20US.C, 711-748,

Subpart A—General Provisions
§ 170.1 Definitions,

(@) “Act” means Public Law 89-320,
the Higher Education Act of 1965, as
émended. Unless otherwise indicated,
litle references are to titles of the Act.
-:hll terms defined in the Act shall have

¢ same meaning as given them in the
Act, A1l references to sections are to sec~

170.

~3

170,78
170.79
170,80

170.81

170,82
170.83
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tions of this part, unless otherwise
indicated.

(b) “Academic facilities,” as defined

in the Act, are further defined and sub-
divided into the following categories:
. (1) “Instructional and library facil-
ities” means all rooms or areas used reg-
ularly for instruction of students, for
faculty offices, or for library purposes,
and service areas which adjoin and are
used in connection with such rooms or
areas.

(2) “Instruction-related facilities”
means all rooms or areas other than in-
structional and library facilities which
are used for purposes related to the in-
struction of students, research, or for the
general administration of the educa-
tional or research programs of an insti-
tution of higher education and service
areas which adjoin and are used in con-
junction with such rooms or areas.

(3) “Health-care facilities,” as au-
thorized under Titles VII A and VII C,
means infirmaries and all other rooms
or areas designed to be used for medical
examination or treatment of students
and institutional personnel, and service
areas which directly serve such rooms or
areas,

(4) “Related supporting facilities”
means all other areas and facilities which
are necessary for the utilization, opera-
tion, and maintenance of “instructional
and library facilities,” “instruction-
related facilities,” or “health care facili-
ties,” as defined above. This term
includes building service and circulation
areas and central maintenance and util-
ity facilities which serve more than one
building, to the degree that such central
facilities are designed and used to serve
academie facilities of the aforementioned
categories, rather than other, nonaca-
demic facilities such as dormitories,
chapels, stadiums, or facilities which are
excluded by statute from the definition
of eligible academic facilities because
they are used by ineligible schools or
departments.

(20 U.8.C. 751(a) (1))

(¢) “Assignable area” means square
feet of area in facilities which are de-
signed and available for assignment to
specific functional purposes (such as in-
struction, research, and administration,
and including noneligible purposes such
as student sleeping rooms, apartments,
or chapel rooms). Areas used for general
circulation within the building, for pub-
lic washrooms, for building maintenance
and custodial services, or in central
maintenance and utility facilities which
exist only to support the operation and
utilization of other structures on the
campus and which are not available for
assignment to other specific functional
purposes, as illustrated above, shall be
classified as nonassignable area.

(20 US.C. 751(a) (1) and (2))

(d) “Branch campus” means a sep-
arately organized unit of an institution
of higher education which is located
apart from the parent institution and
which meets in its own right the defini-
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tion of an institution of higher educa-
tion as defined in the Act.

(20 U.S.C. 751(f))

(e) “Capacity/enrollment ratio’*
means the ratio of (1) the square feet
of assignable area of instructional and
library facilities as defined in paragraph
(b) (1) of this section to (2) the total
student clock-hour enrollment, at a par-
ticular campus of an institution. For
purposes of this definition, “student
clock-hour enrollment” means the ag-
gregate clock hours (sometimes called
contact hours) per week in classes or
supervised laboratory or shop work for
which all resident students (i.e., students
enrolled for credit courses on the cam-
pus) are enrolled as of a particular date.
Where formally established independent
study programs exist, systematically de-
termined equivalents of class or labora-
tory hours may be included under *stu-
dent clock-hour enrollment.”

(20 U.S.C. 716)
(f) “Commissioner” means the U.S.

Commissioner of Education or his
designee.
(g) “Developing institution” means

an eligible institution of higher educa-
tion which has the desire and potential
to make a substantial contribution to
the higher education resources of our
Nation but which for financial and other
reasons is struggling for survival and is
isolated from the main currents of aca-
demic life.

(20 U.S.C. T11(a))

(h) “Equipment” means manufac-
tured items which have an extended use-
ful life and are not consumed in use and
which have an identity and function
which are not lost through incorpora-
tion into a different or more complex unit
or substance. Equipment is further sub-
divided into two categories: Built-in
equipment and initial equipment,

(1) “Built-in  equipment” means
equipment which is a permanent part of
the structure. .

(2) “Initial equipment” means all
items of equipment other than built-in
equipment, which are necessary and ap-
propriate for the initial functioning of
a particular academic facility for its
specific purpose. No equipment shall be
considered as initial equipment unless it
has been acquired or contracted for prior
to the date on which the facility is first
used for education of students.

(20 US.0. 761(b) (2))

(1) “Full-time equivalent number of
students” means:

(1) For purposes of determining State
allotments, the number of full-time stu-
dents enrolled in programs which con-
sist wholly or principally of work nor-
mally creditable towards a bachelor’s or
higher degree plus one-third of the num-
ber of part-time students enrolled in
such programs, plus 40 percent of the
number of students enrolled in programs
which are not chiefly transferable to-
wards a bachelor's or higher degree plus
28 percent of the remaining number of
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“"such students. Student enrollment
figures for each fiscal year for the pur-
poses of this computation shall be those
contained in the most recent Office of
JEducation survey containing data on
opening fall enrollments in higher
education.

'(20 U.B8.C. 713, 714)

(2) For purposes of reporting under-
graduate enrollment trends and projec-
tions in connection with applications for
financial assistance for individual insti-
tutions under Title VII A of the Act, the
“full-time equivalent number of stu-
dents” may be defined for each State
by the State commission by specific State
plan provision. In the absence of such &
definition in the applicable State plan,
“full-time equivalent number of stu-
‘dents” for application purposes shall be
the total number of full-time students
‘plus one-third of the number of part-
time students. For the purpose of this
definition, full-time students are those
carrying at least 75 percent of a normal
student-hour load.

,(20 US.C. 716)

(i) *“Institution of higher education,
or institution,” means only so much of
an educational institution in any State
as meets the requirements set forth in
section 1201(a) of the Act. The term
“educational institution” limits the scope
of this definition to establishments at
which teaching is conducted.

(20 US.C. 1141)

(k) “Project” means the facilities (all
or a portion of one or more structures)
which are eligible for grant or loan as-
sistance under a particular title of the
Act, and for which grant or loan as-
sistance is requested in a specific grant
or loan application. Only facilities to
be part of a unified construction activity
and to be constructed on the same
campus may be included in the same
project application.

(20 US.C. 751(b) (1))
(1) “Secretary” means the Secretary
of Health, Education, and Welfare or his

designee.
(m) “State commission” means the
State agency designated or established

in each State which is broadly repre-

sentative of the public and of institutions
of higher education in that State. For
the purposes of this subsection “broadly
representative of the public” means that
the membership of the Commission in-
cludes adequate representation both on
the basis of sex and on the basis of the
significant racial, ethnic, and economic
groups in the State.

(20 US.C. T15(s))

(n) “State plan” means the document
submitted by a State commission and
approved by the Commissioner, which
sets forth the standards, methods, and
administrative procedures whereby the
State Commission will review projects
propoesed by applicants in the State for
Federal assistance under Title VII A of
the Act, and will determine and recom-
mend the relative priority of each such
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project and the Federal share of the
costs eligible for Federal financial par-
ticipation for each such project.

«(20 UB.C. Ti5(a))

§170.2 Requirement for compliance
with labor standards and equal em-

ployment opportunity requirements
in all construction contracts.

All construction contracts pursuant to
this part shall:

(a) Provide that all laborers and me-
chanies employed by contractors or sub-
contractors in the performance of work
on construction assisted by such grant
or loan will be paid wages at rates not
less than those prevailing on similar con-
struction in the locality as determined
by the Secretary of Labor in accordance
with the Davis-Bacon Act, as amended.

(20 U.5.C. 1232b)

(b) Include sall applicable provisions
for equal opportunity in employment,
pursuant to Executive Order 11246, as
amended by 11375 on all construction
covered by the application, and comply
with other requirements, imposed by or
pursuant to t Executive order.

§170.3 Reguirement for competitive
bidding on contracts for construction
and for acquisition and installation
of built-in equipment.

(a) All contracting for new construc-
tion, and all orders for the acquisition
and installation of built-in equipment
not covered by general construction con-
tracts, shall be on a fixed price basis.
Such contracts shall be awarded on the
basis of open competitive bidding and
contract awards shall be made to the
lowest qualified bidder whose bid is re-
sponsive to the bid invitation.

(b) Except where the Commissioner
specifically approves alternative con-
tracting procedures due fo special prob-
lems or conditions, all contracting for
rehabilitation, renovation, remodeling,
conversion, or improvement of existing
structures shall be undertaken in accord-
ance with the provisions of paragraph
(@) of this section.

(¢c) Owner-furnished material or
equipment may be procured in accord-
ance with the procedures set out in
§170.4.

(d) The concurrence of the Commis-
sioner must be obtained both before ad-
vertising for or soliciting bids and before
awarding any contract covered under
this section. Such concurrence will be
given only after Federal assistance has
been approved for the facility by an
appropriate Federal agency.

(20 U.8.C. T18(a) (5))

§170.4 Reguirement for economical
methods of purchase of initial equip-
ment.

All initial equipment, the cost of which
is charged to a project covered by a grant
or loan application under the Act, shall
be procured in accordance with one of
the following methods: (a) Open com-
petitive bidding, either through public
advertising or the solicitation of three
or more bids, with contract award to be

made to the lowest qualified bidder whose
bid is responsive to the bid invitation:
(b) procurement under existing con-
tracts entered into by competitive means:
(c) methods prescribed by State or local
laws. An alternative to the methods cited
above may be approved by the Commis-
sioner if, in advance of procurement, the
applicant satisfactorily demonstrates
that such method is consistent with
sound business practice.

(20 U.S.C. 718(D) (5) )

§ 170.5 Fiscal conirel and fund account.
ing procedures.

(a) “State commissions.” Each State
plan shall contain specific information
regarding fiscal control and fund ac-
counting procedures as required by the
Commissioner to insure proper disburse-
ment of and accounting for Federal funds
which may be paid to the State commis-
sion for expenses for the proper and
efficient administration of the State
plan.

(20 U.S.C. T15(a) (8))

(b) “Institutions, cooperative graduate
center boards, and higher education
building agencies.” Applicants and,
where applicable, their building agencies,
shall maintain adequate and separate
accounting and fiscal records and ac-
counts of all funds provided from any
source to pay the cost of construction
(including necessary site acquisition and
equipment) covered by the grant or loan
application.

(20 US.C. T18(D) (7))
§170.6 Federal audits #nd retention of

records.

(a) Federal Audits: The Secretary and
the Comptroller General of the United
States, or any of their duly authorized
representatives, shall have access for the
purpose of audit and examination to any
books, documents, papers, and records of
the State commissions, institutions, co-
operative graduate center boards, and
higher education building agencies
which are pertinent to the program.

(20 U.8.C. 1232C)

(b) State commissions: ]

(1) Accounts and documents support-
ing expenditures of Federal funds by
State commissions shall be maintained
for a period of 3 yearsfollowing the year
in which the expenditures were made.
The records shall be retained beyond ahg
3-year period if audit findings have not
been resolved.

(2) Where the State commission pur*
chases nonexpendable equipment items
with Federal funds, inventories and other
records supporting accountability for
such items shall be maintained for a pé-
riod of 3 years following final disposi
tion of the equipment. )

(3) State commissions shall esmjﬂis:‘
a complete case file on each title VI-A
application received; inform applican
of official actions and determinations t \
letter or similar type of correspondence
and shall retain records regarding €acl
case for at least 2 years after final action
with respect to any such application. In
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addition, each State commission shall
maintain a full record of all hearings on
appeals pursuant to section 704(a) (5) of
the Act, and all proceedings by which it
establishes relative priorities and recom-
mended Federal shares for eligible proj-
ects considered as of each specified clos-
ing data and shall retain such records
for at least 3 years.

(20 US.C. 715(a) (6) )

(¢) “Institutions, cooperative gradu-
ate center boards, and higher education
pbuilding agencies.” All accounting rec-
ords relating to approved projects, in-
cluding bank deposit slips, contract
payrolls, canceled checks and other sup-
porting documents, purchase orders and
contract awards (or microfilm copies
thereof), shall be retained intact by the
applicant and where applicable, by the
applicant’s building agency, for audit or
inspection by authorized representatives
of the Federal Government for a period
of 3 years after completion of the project.

(20 U.S.C. 1232¢)

§170.7 Determination of costs eligible
for Federal participation.

(a) Determination of costs eligible for
Federal participation will be based for
each individual project, whether applica-~
tion is made under title VII-A, VII-B, or
VII-C of the Act, upon: (1) The date on
which a given cost item was incurred or
contracted for; (2) whether the cost isan
allowable “development, cost,” as defined
in section 782(c) of the Act, and has
been incurred in accordance with the re-
quirements set forth in these regulations;
(3) the portion of the proposed facility
which is eligible under the type of as-
sistance for which the application is sub-
mitted; and (4) the amount of any fi-
nancial assistance under any other Fed-
eral program which the applicant has
obtained or is assured of obtaining for
the project.

(b) For a project for which an appli-
cation is filed for the first time under
any program of the Act on or after July
1, 1972, the following shall be excluded
from the eligible development cost:

(1) Any cost for the acquisition of land
which was incurred more than 2 years
prior to the date an application is filed;

(2) Any cost for the acquisition of an
existing structure incurred more than 1
%(I‘(‘; prior to the date an application is

ed;

(3) Any cost for initial equipment in-
curred before the date an application is
filed; or

(4) Any cost for construction (includ-
Ing new construction, remodeling, reha-
bilitation, or conversion) or for built-in
¢quipment where the contract has been
entered into prior to the date an appli-
cation is filed and prior to the concur-

rence of the Commissioner in the award
of the contract.

(20 US.C. 751 (b) and (c))

() With respect to applications for
annual interest grants submitted under
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Subpart E of this part, where the con-
struction contract or contract for the
purchase or installation of built-in equip-
ment was entered into on or before
July 1, 1966, an exception to the provi-
sions set forth in paragraph (b) of this
section may be made by the Commis-
sioner in unusual cases where he finds
that the applicant is financially hard
pressed and has secured only short-term
(nof in excess of 5 years) financing of
the academic facilities with respect to
which the annual interest grant is re-
quested, which short-term - financing
must be replaced in order to reduce the
finanecial hardships, and where such
academic facilities provide significant
additional enrollment capacity for dis-
advantaged students. In making the
foregoing findings the Commissioner will
take into account:

(1) The number of disadvantaged stu-
dents enrolled by the college and the per-
centage of the total enrollment repre-
sented by that number,

(2) The number of low-income fami-
lies residing in the area served by the
college and the average family income
in that area,

(3) The immediacy of the college’s
need to obtain new financing, the avail-
ability of financing from other sources,
and the effect of the burden of the pres-
ent and proposed new financing on the
college’s ability to continue serving dis-
advantaged students,

(4) The number of disadvantaged stu-
dents who benefit from the facilities for
which the college is seeking financing,
and

(5) The extent of programs offered by
the college to assist disadvantaged stu-
dents in taking maximum advantage of
their educational opportunity.

In no event will an exception be made
by the Commissioner pursuant to this
paragraph unless the applicant produces
evidence that the provisions of §§ 170.2,
170.3, and 170.4 have been met and has
satisfied the Commissioner that the rea-
sons for the applicant not having timely
filed an application or secured the Com-
missioner’s concurernce as provided for
in subparagraph (b) of this paragraph
were not due to any unwillingness on the
part of the applicant to meet such con-
ditions.

(20 U.8.C. 746)

§ 170.8 Compliance with other federally
assisted construction requirements.,

The Commissioner shall not approve
any application for a grant or loan under
the Act except upon assurance that:

(a) The construction will be under-
taken in an economical manner and will
not be elaborate or extravagant design
or materials;

(20 U.S.C.718(b) (5))

(b) The design will comply with all
applicable State and local building codes,
ordinances and regulations; or where the
project is not subject to the provisions
of State and local building codes or there
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is an absence of such building codes, the
design will comply with the provisions
of national codes which are recognized
as a basis for minimum requirements in
the geographical area of the project;

(¢) Project facilities will conform with
Executive Order 11296, “Unified National
Program for Managing Flood Losses,” 31
F.R. 10663, August 11, 1966;

(d) Project facilities will conform with
Executive Order 11288, *“Prevention,
Control and Abatement of Water Pol-
lution,” 31 F.R. 9261, July 7, 1966;

(e) The project facilities, to the ex-
tent appropriate, will be accessible to and
usable by handicapped persons;

(20 U.S.C. 751(a) (1))

(f) The applicant (public institutions
or public building agencies only) will
comply with the provisions of the Uni-
form Relocation Assistance and Real
Property Acquisition Policies Act of 1970,
Public Law 91-646 and 45 CFR 15 in
order to assist persons and businesses
displaced as a result of the construction
of project facilities; and

(g) Each application shall contain an
assessment of the effect of the project on
the environment, which assessment will
be evaluated by the Department of
Health, Education, and Welfare to deter-
mine whether or not the potential en-
vironmental impact of the project war-
rants an “Environmental Impact State-
ment” as provided for under the National
Environmental Policy Act of 1969 (Pub-
lic Law 91-190) .

§ 170.9 Urgency of need for projects of
public institutions.

(a) Notwithstanding other project eli-
gibility requirements, the Commissioner
under Parts B, C, and D of Title VII of
the Act and the State commission under
Part A of Title VII of the Act, shall not
approve an application for assistance of
a public institution of higher education
unless the Commissioner or State com-
mission, as appropriate, determines that
the need for the project is urgent in
light of the capacity of other public in-
stitutions of higher education which en-
roll students from basically the same
geographic area as the applicant insti-
tution.

(b) If the applicant institution has a
history of not serving persons of a par-
ticular race, color, or national origin and
if there are within the geographic area
which the institution serves one or more
public institutions of higher education
which have a history of not serving per-
sons of another race, color, or national
origin, the Commissioner or the State
commission, as appropriate, shall not de-
termine that such urgency of need exists
unless the applicant provides substantial
evidence that the construction and pro-
posed use of the facilities will not estab-
lish, increase, or impede the elimination
of, the racial identifiability of any of
these institutions.

(20 U.S.C. 716, 731, 741, 746, 761 and Shannon
vs. HUD, 436 F 2d 809)
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Subpart B—Grants for Construction
of Academic Facilities
§170.11 Institutional eligibility for

grants under section 702 of the Act.

To qualify for a grant from funds
allotted pursuant to section 702 of the
Act, an institution or a branch campus
of an institution shall meet the require-
ments specified in section 1201(a) and
782(6) of the Act.

(a) An institution which is not ac-
credited by & nationally recognized ac-
crediting agency or association listed
pursuant to section 1201 of the Act may
qualify, alternatively, by obtaining a
certification from the Commissioner
(dated no earlier than 2 years prior to
the date of filing of the application for
a grant) stating that the institution has
met the requirements set forth in sub-
section 1201(a) (5) of the Act.

(b) An institution or a branch campus
of an institution shall be determined to
be organized and administered princi-
pally to provide a 2-year program as
specified in section 782(6) of the Act, if:

(1) More than 50 percent of the full-
time equivalent student enrollment at
the institution or branch campus is In
2-year programs of the types specified
in section 782(6) of the Act; and

(2) The application for a grant pur-
suant to seetion 702 of the Act contains
a statement that the institution or
pbranch campus is organized and admin-
istered principally to provide such pro-
grams, and such statement is supported
by information available to or obtained
by the State Commission.

(20 US.C. 718)

§170.12 Institutional eligibility for
grants under section 703 of the Act.

To qualify for a grant from funds al-
lotted pursuant to section 703 of the
Act, an institution shall meeb require-
ments specified in section 1201(a) of
the Act. An institution which is not ac-
credited by & nationally recognized ac-
crediting agency or association listed
pursuant to section 1201(a) of the Act
may qualify, alternatively, by obtaining
a certification from the Commissioner
(dated no earlier than 2 years prior to
the date of filing of the application for
a grant) stating that the institution has
met the requirements set forth in sub-
section 1201(a) (5) of the Act.

(20 US.C. 1141)
§170.13 Conditions for grant approval.

(a) An application for a grant under
Title VII A of the Act shall be approved
only if the Commissioner is satisfied, on
the basis of information submitted with
the application, that:

(1) The facilities included in the Title
VII A project are intended for use pre-
dominantly in undergraduate instruc-
tion, extension, and continuing educa-
tion programs, and/or health care to
students or personnel of the institution;

(2) The requirements of section 705 of
the Act will be met;

(3) The application meets all require-
ments of section 707(a) of the Act; and

(4) The application contains or is sup-
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ported by: (i) Satisfactory assurances
that the applicant has the necessary legal
authority to finance, construct, and
maintain the proposed facilities, and to
apply for and receive the proposed
grant; and (i) satisfactory evidence
that the applicant has or will have a fee
simple or such other estate or inter-
est in_ the facilities and site, including
access thereto, sufficient in the opinion
of the Commissioner to assure undis-
turbed use and possession for the pur-
pose of the construction and operation
of the facilities for not less than 50 years
from the date of the application.

(b) In determining whether an insti-
tution of higher education shall be eligi-
ble for a grant in accordance with sec-
tion 705 of the Act, the State commission
shall base its determination on the fol-
lowing criteria:

(1) To establish whether a substantial
expansion of student enrollment capac-
ity, health care capacity, or continuing
education capacity is being provided, the
State commission must determine that
the ingrease to be provided in any one
of the three types of capacities will ex-
ceed 10 percent of current capacity, or,
in the case of enrollment capacity an
increase of 10,000 S.F. of instructional
and library space. For purposes of this
paragraph student enrollment capacity
means “instructional and library facili-
ties,” health care capacity means “in-
firmaries and all other rooms or areas
designed to be used for medical examina-
tion or treatment of students and insti-
tutional personnel,” and extension and
continuing education capacity means
“academic facilities” used principally for
extension and continuing education pro-
grams of the institution.

(2) To establish whether such sub-
stantial expansion or creation of capacity
is urgently needed, the State commission
shall give consideration to:

(1) The planned enrollment growth of
the institution (10 percent over 4 years
to be considered minimal growth at ex-
isting institutions) ;

(ii) The capacity enrollment ratio at
the campus to be expanded (other utili-
ﬁon measures may be substituted) ;

(iii) Serious deficiencies in the quality
of programs due to inadequacies in exist-
ing space.

(3) As used in section 705 of the Act,
“other construction to be undertaken
within a reasonable time"” means con-_
struction approved to start within 1 year
of the date of application.

(¢) In determining whether an insti-
tution of higher education would experi-
ence a decrease in enrollment capacity if
an urgently needed facility is not con-
structed, the Commissioner shall give
consideration to:

(1) The age and condition of existing
instructional and library facilities which
will be withdrawn from use, and

(2) Any other factors which will
cause facilities to be functionally inade-
quate for instructional or library pur=-
poses.

(20 U.8.C. 718)

§170.14 Submission and asi
thleVH—Aappliedions.pmm 1 Fend

(a) Closing dates for filing of applicg-
tions. Closing dates for which applica-
tions may be filed and accepted by the
State commission shall be established in
the State plan. For each category of ap-
plication (i.e., applications for public
community colleges and public technical
institutes and applications for institu-
tions of higher education other than pub-
e community colleges and public tech-
nical institutes) the State plan shall pro-
vide at least two closing dates for any
Federal fiscal year, and all such closing
dates shall be between July 31 and Febru-
ary 15: Provided, however, That where
the Commissioner determines unususl
circumstances so warrant, the State plan
may provide for a closing date after
February 15.

(b) Submission of project applications.
Applications for grants under title VII-A
of the Act shall be submitted on forms
supplled by the Commissioner, and shall
contain such assurances as are required
pursuant to the Act and the regulations
in this part. Applications shall be sub-
mitted directly to the appropriate State
commission, together with any supple-
mental information which may be re-
quired by the State commission. The
State commission shall officially record
the date of receipt of each application.
Applications must be initially submitted
in advance of inviting bids for construc-
tion. The application may be considered
at only those closing dates which occur
no later than 12 months after construc-
tion has started.

(¢) Verification of application data and
institutional and project eligibilily. Be-
fore determining the relative priority or
Federal share for any application for
grant assistance under title VII-A of the
Act, the State commission shall satisfy
itself that the data contained in the ap-
plication appear to be valld, and that the
institution and the project appear fo
meet basic eligibility reguirements seb
forth in the Act and the regulations
governing the administration of the Act.
In any case where in the opinion of the
State commission a question may be
raised as to the eligibility of an insti-
tution, the State commission shall
promptly forward a copy of the applica-
tion to the Office of Education for 2
clarification of such eligibility. In any
such case, the State commission shall
continue to process and rank such appli-
cation as if it were eligible, but shall de-
lay final action on all applications under
the same category considered as of the
same closing date umtil receipt of noti-
fication by the Office of Education of the
disposition of the eligibility question.

(d) Determination of relative priori=
ties and Federal shares. All eligible ap-
plications received by each specified clos-
‘ing date shall be considered by the State
commission together with others o }{19
same category (.., applications for pub~
lic community colleges and public tech-
nical institutes for funds allotted uncer
section 702 of the Act, and applications
for all other institutions of higher edu-
cation for funds allotted under section
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703 of the Act) and assigned relative
priorities and recommended Federal
shares in accordance with the provisions
of the State plan. -

(e) Procedures where funds are insuf-
ficient to provide full Federal shares for
all eligible projects. (1) In any case where
the funds available in a State allotment
for projects considered as a particular
closing date are insufficient to cover all
eligible applications, the State commis~
sion shall nevertheless determine the full
Federal share, calculated according to
the State plan, for all projects in their
order of relative priority, until the re-
maining available funds are insuffic;ient
to provide the full Federal share as cal-
culated for the next project in order of
priority. 5

(2) If the State plan provides for ap-
portionment of the State allotment
among closing dates, the State plan may
provide also that sufficient funds will be
made available immediately, from such
funds as were apportioned to later clos-
ing dates in the same fiscal year, so that
the full Federal share as initially cal-
culated will be available for the first
project for which only a part of the Fed-
eral share would otherwise have been
available. In any case where the State
allotment is apportioned among closing
dates and no such provision is included
in the State plan, all projects for which
the full Federal share, as calculated, can-
not be provided for by the available funds
shall be carried over to any subsequent
closing dates in the same fiscal year.

(3) If the State allotment is not ap-
portioned among closing dates, or in the
case of the last closing date in the fiscal
year, the amount of the remaining funds
shall be offered as a partial Federal share
for the first project in order of relative
priority for which less than the full Fed-
eral share shall in no way be deemed to
diminish the scope of the project. An
applicant which agrees to accept such a
partial Federal share shall in all cases
have the option to submit a supplemental
application as provided in subparagraph
(1) of this paragraph. If the applicant
offered such a partial Federal share de-
clines to accept it, the remaining funds
and the application for which the partial
Federal share was declined shall be car-
tied over to the next closing date, if any,
in the same fiscal year.

(D) Recommendation by State commis-
sions. Promptly upon completing its con-
sideration of applications as of each clos-
ing date, and no later than March 31
of each Federal fiscal year, each State
commission will forward to the Commis-
sioner: (1) A eurrent project report, on
forms supplied by the Commissioner, for
the pertinent category of applications,
listing each application received or car-
Ted over from the previous closing date,
each application returned to the appli-
cant and the reason for return of such
@bplication, each application considered
@s of the closing date, and the priority
end Federal share determined according
i? the State plan for each project con-
.;de_re'd and (2) the application form and
exhibits in the number of copies re-
Quested by the Commissioner, for each
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project assigned a priority high enough
to qualify for a Federal grant within the
amount of funds available in the allot-
ment for the State.

(g) Notification to applicants. The
State commission shall promptly notify
each applicant of the results of all deter-
minations regarding its application as
of each closing date, and any applicant
shall upon request in accordance with
such orderly procedures as are estab-
lished by the State commission, be fur-
nished access to the records of official
State commission proceedings on the
basis of which relative priorities and Fed-
eral shares of all applications were
determined.

(h) Disposition of applications which
are not recommended jor grants. Appli-
cations which are not recommended for
a grant within the fiscal year in which
they are filed, may be retained by the
State commission but the unsuccessful
applicants should be notified when there
are no longer any funds available in the
State allotments for the fiscal year. Ap-
plications may be reconsidered the fol-
lowing fiscal year for any project which
does not receive a recommendation for
a grant and which the applicant states
in writing a desire to have reconsidered
in a subsequent year. In addition, when-
ever any application is carried over from
one closing date to the next those por-
tions of the application requiring data
on enrollments and available instruc-
tional, library, and/or health care facili-
ties must be amended to reflect most
recent opening fall term data.

{) Grant award. For a title VII-A
project application which meets all eligi-
bility requirements the Commissioner
will approve the application and reserve
Federal funds from the appropriate State
allotment and will prepare and send to
the applicant a grant award, which sets
forth the pertinent terms and conditions
of the grant. 3 .

(i) Amendment of project applica-
tions. Any time prior to a closing date
for which an application is to be con-
sidered, the applicant may make changes
in the application by written notification
to the State commission. After any such
closing date, no changes in applications
shall be permitted, except corrections or
submission of additional data as re-
quested by the State commission.

(k) Project changes. Affer a project
has been forwarded to the Commissioner
by the State commission, no substantial
changes in the nature or scope of the
project shall be approved by the Com-
missioner without first verifying that
such changes would not have affected
the State commission’s original recom-
mendation of the project for a grant.

(1) Supplemental applications. Any
time after approval of a title VII-A
grant, an applicant may for reasons of
not having received the maximum Fed-
eral allowable under the Act or the ap-
plicable State plan, file a supplemental
application. The supplemental applica-
tion shall take the form of a written re-
quest to the State commission and should
contain all amended application data
necessary to assign a priority to the ap-
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plication and to calculate a revised eligi-
ble development cost of the project where
applicable. In no event, however, will a
supplemental application be considered
by a State commission (1) for a closing
date which is more than 12 months after
construction has been started or (2) for
a closing date which is after the date the
project has been substantially completed,
whichever is earlier.

(20 U.S.C. 719)

§ 170.15 Criteria for standards and
methods to determine relative priovi-
ties of eligible projects.

(a) The State plan shall set forth
separately the standards and methods
for determining the relative priorities of
eligible projects for the construction of
academic facilities (1) for public com-
munity colleges and public technical in-
stitutes and (2) for institutions of higher
education other than public community
colleges and public technical institutes.
The standards and methods set forth for
each of the two categories of eligible
projects shall provide separately for new
institutions or new branch campuses apd
for established Institutions or campuses.
Unless otherwise defined in the State
plan, a new institution or branch campus
(as distinguished from an established in-
stitution or branch campus) shall be one
which was not in operation and admit-
ting students as of the fourth fall term
preceding the date of application for as-
sistance under title VII-A.

(b) The standards for determining
relative priorities for established insti-
tutions or branch campuses shall include
the following, each of which shall be as-
signed at least the percentage of the
total weight assigned to all standards for
established institutions or branch cam-
puses:

(1) One or more standards dealing
with the planned for and reasonably ex-
pected numerical and/or percentage in-
crease in full-time equivalent under-
graduate student enrollment at the cam-
pus at which the facilities are to be con-
structed occurring between the opening
of the fall term which opened preceding
the closing date for which the applica-
tion is being considered and the opening
of either the third, fourth, or fifth term
thereafter (at least 20 percent of total
weight, with priority advantage given
to higher numerical and/or percentage °
increases).

(2) One or more standards (af least 10
percent of total weight) dealing with
the amount and/or percentage by which
the construction of the project will in-
crease or replace the assignable area in
instructional and library facilities and
health care facilities on the campus at
which the facilities are to be constructed.

(3) One or more standards designed
to favor projects for institutions or
branch campuses which are most effec-
tively utilizing their existing academic
facilities (at least 10 percent of total
weight).

(4) A standard (at least 5 percent of

total weight) designed to favor projects
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submitted by institutions or branch cam-
puses that are committed to the enroll-
ment of a substantial number of students
irom low income families.

(5) A standard (at least 5 percent of
total weight) designed to favor projects
submitted by institutions or branch cam-
puses which are committed to the enroll-
ment of a substantial number of veterans
returning to civilian life.

(¢) The standards for determining
relative priorities for new institutions
or branch campuses shall include the fol-
lowing, each of which shall be assigned
at least the indicated percentage of the
total weight assigned to all standards
for new institutions or branch campuses:

(1) A standard dealing with the
planned for and reasonably expected
numerical increase in full-time equiva-
lent undergraduate student enrollment
at the campus at which the facilities are
to be constructed occurring between the
opening of the fall term which opened
preceding the closing date for which the
application is being considered and the
opening of either the third, fourth, or
fifth fall term thereafter (at least 30 per-
cent of total weight, with priority ad-
vantage given to higher numerical in-
creases).

(2) A standard (at least 10 percent of
total weight) dealing with the amount
by which the construction of the project
for which a Title VII A grant is requested
will provide for assignable area in in-
structural and library facilities and/or
health care facilities on the campus at
which the facilities are to be constructed.

(3) A standard (at least 5 percent of
total weight) designed to favor projects
submitted by institutions or branch
campuses that are committed to the en-
rollment of a substantial number of
students from low income families.

(4) A standard (at least 5 percent of
total weight) designed to favor projects
submitted by institutions or branch
campuses which are committed to the
enrollment of a substantial number of
veterans returning to civilian life.

(d) The State plan may include addi-
tional standards for determining relative

priorities which are not inconsistent with -

the standards set forth in paragraphs
(b) and (¢) of this section and which will
carry out the purposes of the Act.

(e) The methods for applicationv of
the standards for determining relative
priorities shall provide for the assign-
ment of point scores for each standard
applied, such that the potential total
score for each project will be the same
whether the project is for a new in-
stitution or branch campus or for an
established institution or branch
campus. The assignment of points for
each standard may be by any one of the
following methods or by similar objective
methods, a different one of which may be
used in connection with each standard:

(1) Applications may be ranked ac-
cording to relative performance for the
standard, and assigned a point score for
relative rank (e.g., 10 points placement in
the highest 10 percent, 9 points for place-
ment in the second highest 10 percent, 8
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points for placement in the third high-
est 10 percent, etc.).

(2) Applications may be compared to
s scoring table for the standard, and
assigned points accordingly (e.g., for nu-
merical increase in full-time equivalent
undergraduate enrollment, a scoring
table might provide for 10 points for an
increase of 1,000 or more, 8 points for an
increase of 800-999, 6 points for an in-
crease of 600-799, etc).

(3) Applications may be compared to
a fixed requirement for the standard,
and assigned points if they meet the re-
quirement or denied points if they do not.
This type of scoring should be used where
comparison against the standard in-
volves a “yes—no” decision (e.g., Is the
proposed project located in a geographic
area of the State in which an unfilled
need for creation or expansion of under-
graduate enrollment capacity has been
documented in a statewide study? If
“yes,” award 5 points if “no,” award 0
points). .

(f) The methods for application of
the standards shall provide for deter-
mination of relative priorities on the
basis of the total of the points earned by
each application "for each applicable
standard and shall specify factors to be
applied in determining which applica-
tion shall receive the higher priority in
the case of identical scores.

(g) The standards and methods for
determining relative priorities must be
developed on the basis of information
which is to be submitted on the applica-
tion form prescribed by the Commis-
sioner, or required by the State commis-
sion to be submitted on supplemental
State forms to accompany the applica-
tion, or contained in published reports or
publications readily available to the
State commission and to all institutions
within the State. Whenever supple-
mental forms or definitions or data in
public reports or publications are to be
used in connection with optional State
plan standards, the State plan shall in-

.clude a section setting forth such defini-
tions and supplementary data sources
and an appendix illustrating the supple-
mental State forms.

(h) In no event shall an institution’s
readiness to admit out-of-State students
be considered as a priority factor adverse
to such institution and in no event may
the nature of the control or sponsorship
of the institution, or the fact that con-
struction of the project has commenced,
or the part of the cost of a project has
been incurred before or under a contract
entered into prior to the date of the ap-
plication, be considered as a priority fac-
tor either in favor of, or adverse to, an
institution.

(20 U.S.C. T17() )

§ 170.16 Criteria for standards and
methods to determine Federal shares
of eligible projects.

(a) Unless the Federal share is spec-
ffied in the State plan as a uniform
percentage of the costs eligible for Fed-
eral financial participation, the State
plan shall prescribe the standards and

methods in accordance with which the

State commission shall determine the

Federal share of such costs, but in no

event may the Federal share of a project

exceed the percentage of the eligible

gr%ject. development cost specified by the
ct.

(b) Standards and methods for deter-
mining the Federal share pursuant to
paragraph (a) of this section: (1) Must
be objective and simple to apply; (2)
may involyve the use only of data which
are to be submitted on the application
form prescribed by the Commissioner, re-
quired by the State commission to be
submitted on supplemental State forms
to accompany the application, or con-
tained in reports or publications readily
available to the State commission and
the institutions of higher education in
the State; (3) must be such as will en-
able an applicant to calculate in advance
(on the assumption that sufficient funds
will be available to cover all applica-
tions) the minimum Federal share of the
estimated eligible project development
cost which the State commission will
certify to the Commissioner if it rec-
ommends the project for a Federal grant;
and (4) must be consistent with criteria
published by the Commissioner with re-
spect to the determination of relative
priorities among projects and be promo-
tive of the purposes of the Act.

(20 UB.C. T17(b))

§ 170.17 State plans.

(a) A State plan shall be submitted
to the Commissioner no later than 60
days prior to the first closing date of each
fiscal year that the State desires to
participate in the Title VII A grant pro-
gram. The Commissioner shall approve a
State plan and annual revision upon the
basis that he has received satisfactory as-
surance and explanation regarding the
basis on which the State commission
submitting the plan meets the require-
ments of section 704(a) of the Act. A new
or revised State plan submitted in ac-
cordence with section 704 of the Act
shall be submitted on forms or In a
format supplied by the Commissioner
and shall contain all provisions 1'eq1m"ed
by the Commissioner pursuant to section
704 of the Act and other sections of the
regulations in this part, together with
such additional organizational and ad-
ministrative information as the Commis-
sioner may request. -

(b) All proposed amendments to the
State plan shall be submitted to the
Commissioner for his approval in such
form and in accordance with such in-
structions as are established for that
purpose. Such amendments shall apply
uniformly to all applications to be con-
sidered together as of any closing date,
and, unless otherwise provided in the
State plan, shall become effective im-
mediately upon approval by the Comimnis-
sioner, except that in no event shall a0y
amendment which affects the standards
and methods for determining priorities
or Federal share or any amendment pro-
viding for an additional closing date or
for the change in an existing closing
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date become eflfective sooner than 60
days after the date the proposal to make
such amendment is received by the Com-
missioner and 30 days after the date of
the Commissioner’s approval of the
amendments as a part of the State plan:
provided, however, That amendments
which are required by amendments of
the Act or of these regulations or are
designed to implement promptly amend-
ments of the Act or of these regulations
may be effective immediately upon their
approval by the Commissioner.

(c) State plan amendments conform-
ing to the provisions in these regulations
regarding determination of priorities
shall be submitted and approved prior to
State commission actions on any Title
VII A applications for closing dates later
than January 1, 1973.

(20 U.8.C. 715)

§170.18 Adjustments in amount of Fed-
eral share.

Adjustments in the amount of Federal
participation with respect to all Title VII
A grants shall be subject to the follow-
ing provisions:

(a) Inany case where the costs eligible
for Federal participation, as determined
at the time of final setflement, exceed
those provided for in the grant award
the Federal share entitlement of the ap-
plicant shall be limited to that provided
by the grant award. ’

(b) In any case where the costs eligible
for Federal participation are determined
to be less than those provided for in the
grant award, the Commissioner shall re-
determine the amount of the Federal
share which would have been recom-
mended for the project, based on the
lesser eligible cost, under State plan pro-
visions in effect at the time the project
was recommended for a grant, as if suf-
ficient funds had been available in the
State allotment at that time to provide
the maximum Federal share provided for
by the plan. If such redetermined Federal
share entitlement is less than the maxi-
mum amount authorized by the grant
award the grant shall be reduced accord-
ingly, and any overpayment of Federal
funds shall immediately be due to the
Government of the United States. If such
Tredetermined Federal share is equal to
or greater than the maximum amownt of
the Federal share authorized by the grant
award, the final settlement shall be based
on the Federal share amount authorized
by the grant award.

() The Commissioner may from time
to time, after award of the grant and
prior to final settlement, adjust the grant
amount to take into account any reduc-
tons of eligible project development cost
which oceur or are identified subsequent
to the award of the grant.

(20 Us.0. T19)

§170.19 Payment of grant funds on
approved projects.

The Commissioner shanl provide for
Payment of grant funds for approved
g‘OJeCfs pursuant to such methods as
© determines will best make the

PROPOSED RULE MAKING

funds available as needed and eliminate
unnecessary expense to the Federal
Government.

(20 U.S.C. 12324d)

Subpart C—Grants for Construction of
Graduate Academic Facilifies

§ 170.41 Eligibility for grants.

Grants for construction of academic
facilities from funds appropriated under
Title VII B of the Act may be made only
to assist institutions of higher education
and cooperative graduate center boards
in the construction of such academic
facilities, including facilities essential to
their operation, as will be dedicated to
the provision of graduate education,

(20 U.S.C. 732(a))
§ 17042 Submission of applications.

Applications covered by this subpart
may be submitted by institutions of
higher education or by cooperative grad-
uate center boards as defined in section
782(8) of the Act. Such applications shall
be submitted at such time and in such
manner as may be prescribed by the
Commissioner and will be processed by
the staff of the Office of Education in the
order of their receipt. Upon the comple-
tion of Such processing as is appropriate,
each application will be submitted to the
panel of specialists for their review and
evaluation. Applications must be sub-
mitted in advance of inviting bids for
construction.

(20 US.C. 732 (a) and (c) (1))
§ 170.43 Facilities Panel.

The Commissioner shall not approve
any application for a grant under this
title until he has obtained the advice and
recommendations of a panel of specialists
who are not employees of the Federal
Government and who are competent to
evaluate such applications. The panel of
specialists shall review all applications
in the light of the criteria set forth in
§ 170.44 and shall make recommenda-
tions to the Commissioner for the ap-
proval or disapproval, in whole or in
part, of each such application.

(20 U.B.0.732(c) (1))
§ 170.4@ Criteria for evaluating appli-
cations.

In determining relative priorities in
recommending grants against available
funds consideration shall be given, but
not limited to, the following factors
which are not necessarily listed in the
order of their importance:

(a) The extent to which the programs
to be assisted by the proposed construc-
tion will contribute toward the establish-~
ment or development of a graduate
school or cooperative graduate center of
excellence, or the extent to which such
program or programs will contribute to-
ward the improvement of an existing
graduate school or cooperative graduate
center,
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(b) The extent to which the proposed
construction will increase the capacity of
the Institution to supply highly qualified
personnel critically needed by the com-
munity, industry, government, research,
and teaching.

(c) The extent to which the proposed
construction will assist in attaining a
wider distribution throughout the United
States of graduate schools and coopera-
tive graduate centers.

(d) The capability of the applicant to
give full financial support to its program
generally, and specifically to the pro-
grams of graduate education to be as-
sisted by the proposed construction.

(e) The extent to which the program
or programs to be assisted by the pro-
posed construction are likely to draw to
the institution both graduate students
and faculty of a high level of competence.

(f) The adequacy of applicant's exist-
ing academic facilities with respeet to the
present demands made on them and the
demands that can reasonably be expected
to be made on them in the foreseeable
future, with particular reference to the
adequacy of those facliities, if any, avail-
able for the conduct of the program or
programs to be assisted by the proposed
construction,

(g) The extent to which the proposed
construction would contribute signifi-
cantly to the increase in botheor either
the quantity or quality of graduate edu-
cation in a relatively wide geographical
area.

(20U.8.C. 732(c) (2))
§ 170.45 Special terms and conditions.

Before approving a Title VII B grant
the Comissioner will require:

(a) Satisfactory evidence that the ap-
plicant has or will have a fee simple or
such other estate or interest in the facil-
ities and site, including access thereto,
sufficient in the opinion of the Commis-
sioner to assure undisturbed use and pos-
session for the purpose of the construc-
tion and operation of the facilities for
not less than 50 years from the date of
application.

(b) Satisfactory evidence that the ap-
plicant has the necessary legal authority
to finance, construct, and maintain the
proposed facilities, and to apply for and
receive the proposed grant.

(20 B:S.C. 732(a) )

Subpart D—Loans for Construction of
Academic Facilifies
§ 170.51 Eligibility for loans.

Loans may be made only for construc-
tion of academic facilities for stitu-
tions of higher education or for coopera-
tive graduate centers.

(20 U.S.C. 742(c))

§170.52 Submission of applications.
Each institution, cooperative graduate

centfer board or higher education build-

ing agency desiring a loan for the con-

struction of academic facilities shall sub-

mit an application for such assistance, in

FEDERAL REGISTER, VOL. 37, NO. 233—SATURDAY, DECEMBER 2, 1972

|




25744

the manner and containing the informa-
tion specified by the Commissioner. Ap~
plications must be submitted in advance
of inviting bids for construction.

(20 US.C. 741)
§ 170.53 Special terms and conditions.

Before approving a loan the Commis~
sioner will require:

(a) Satisfactory evidence that the ap-
plicant has or will have a fee simple or
such other estate or interest in the facili-
ties and site, access thereto, sufficient in
the opinion of the Commissioner to as-
sure undisturbed use and possession for
the purpose of the construction and oper-
ation of the facilities for not less than
50 years from the date of application.

(b) Satisfactory evidence of the ability
of the applicant to comply with the ap-
propriate terms and conditions for re-
payment of the loan.

(¢) Satisfactory evidence that the ap~
plicant has the necessary legal authority
to finance, construct, and maintain the
proposed facilities, to apply for and re-
ceive the proposed loan, and to pledge
or mortgage any assets or revenues to be
given as security for the proposed loan.

(d) Satisfactory assurances that the
project for which the loan is requested
is related to a plan for development of
the institution, branch campus, or co-
operative graduate center for which it
will be constructed, and is associated with
either a planned increase in student en-
rollment or & planned improvement in
the instructional programs offered by
the institution, branch campus, or co-
operative graduate center.

(e) Satisfactory assurance that the
applicant will not mortgage to others
without the consent of the Commissioner
the facility to be constructed with the

. assistance of the loan during the life of
the loan. :

(20U.8.C. 744(b) (1))

§ 170.54 Determination of nonavailabil-
ity of equally as favorable terms and
conditions,

No loan will be made unless the Com-
missioner finds that the applicant is un-
able to secure the amount of such loan
from other sources upon terms and con-
ditions equally as favorable as the terms
and conditions applicable to loans under
this part. For the purpose of making such
determination, the applicant shall be re-
quired to comply with such procedures
as the Commissioner may establish, in-
cluding, where deemed necessary, public
advertising for bids from other sources.

(20 U.8.C, 743 (a) (1))
§ 170.55 Forms of evidence of indebted-
ness.

The evidence of indebtedness shall
be in such form as may be prescribed by
the Commissioner.

(20 U.S.C.743(b))
§ 170.56 Security for loans.

All loans shall be secured in a man-
ner which the Commissioner finds suffi-
cient to reasonably assure repayment.

PROPOSED RULE MAKING

The security may be one or a combina-
tion of the following:

(a) A first mortgage on the facilities
and site thereof.

(b) Negotiable stocks or bonds of a
quality and value acceptable to the Com-
missioner.

(c) A pledge of unrestricted and unen-
cumbered income from an endowment or
other trust funds acceptable to the Com-
missioner.

(d) A pledge of a specified portion of
annual general or special revenues of
the institution, acceptable to the
Commissioner.

(e) General obligations of a State or
local public body.

(f) Such other types of security as
the Commissioner may find acceptable
in specific instances.

(20 U.S.C. 743(b))

§ 170.57 Length and maturity of loans.

(a) The maximum repayment period
for loans under Title VII C of the Act
shall be 30 years, except where the Com-
missioner finds that a longer repayment

period is required.

(b) Substantially level total annual in-
stallments of principal and interest, suffi-
cient to amortize the loan from the third
year through the final year of the life
of the loan, will be required unless other-
wise authorized by the Commissioner.

(¢) Loans maturing in less than 30
years, or loans which do not mature
serially, may be considered by the Com-
missioner in order to fit any such loan
into an applicant’s total financial plan.

(d) In no case shall & loan repayment
period exceed the estimated useful life
of the facilities to be constructed with
the assistance of the loan,

(20 US.C. 743(b))

§ 170.58 Bond counsel opinion.

At appropriate stages in the loan ap-
plication and development procedure, a
legal memorandum or opinion of bond
counsel will be required with respect to
the legality of the proposed bond or note
issue, the legal authority to offer the
issue and secure it by the proposed col-
lateral, and the legality of the issue upon
delivery. “Bond Counsel” means either
a law firm or individual lawyer, thor-
oughly experienced in the financing of
construction projects by the issuance of
bonds, and whose approving opinions
have previously been accepted by pur-
chasers of bonds offered at public sales.
In addition, where the borrower is a
public institution or agency, the pro-
posed bond counsel shall be a recognized
bond counsel in the municipal field. The
legal memorandum or opinion to be pro-
vided by such an acceptable bond coun-
sel in each case generally shall be as
follows:

(a) A memorandum by bond counsel,
submitted with the loan application,
stating that there is or will be authority
to finance, construct, maintain the proj-
ect, and to issue the proposed obligations
and to pledge or mortgage the assets
and/or revenues offered to secure the
loan, citing the basis for such authority.

(b) A preliminary approving opinion
of bond counsel, submitted at the time
the applicant proposes to advertise for
construction bids for the project, to the
effect that when the bonds or notes de-
scribed in the loan agreement are sold
and delivered they will comply with the
applicable provisions of the loan agree-
ment and will be valid and binding obli-
gations of the issuer and will be payable
in accordance with their terms.

(¢c) The final approving opinion of
bond counsel, delivered at the same time
as the delivery of the bonds or notes,
stating that the bonds or notes (1) are
those described in the loan agreement
and the authorizing proceedings, (2)
have been duly authorized, sold, and
delivered to the Commissioner, and (3)
constitute the valid and binding obliga-
tions of the issuer payable in accord-
ance with their terms.

(20 U.S.C. T44(Db) (8))

§ 170.59 Determination of priorities for
loan approvals.

Loan applications shall be processed in
such order and according to such
standards and methods as the Commis-
sioner may determine. Such standards
and methods shall be developed as may
be necessary and appropriate to encour-
age distribution of the available loan
funds in accordance with actual needs
and may include establishment of clos-
ing dates for consideration of applica-
tions and for determination of priorities,

(20 U.S.C. 744(b))
§170.60 Loan agreement.

For project applications which meet all
requirements of the Act and of the reg-
ulations governing the administration of
the Act, and upon approval by the Com-
missioner together with a reservation
of Federal funds, a loan offer will be pre-
pared by the Commissioner and sent to
the applicant. The loan offer will set
forth the pertinent terms and conditions
for the loan, and will be conditioned
upon the fulfillment of these terms and
conditions. The accepted loan officer will
constitute the loan agreement between
the Commissioner and the applicant for
the partial financing of the construction
of the approved project.

(20 US.C. 744 (b))
§ 170.61 Loan elosing.
Loan closing shall be accomplished ab

such time as may be determined by the
Commissioner.

(20 UB.C.744(b))

§ 170.62 Interim financing.

If necessary, the applicant shall ar-
range for interim financing, subject to
the approval of the Commissioner, 0
cover the cost of construction pem}mg
the loan closing. Where the Commission-
er finds that an applicant Is unable to
secure necessary interim financing on
reasonable terms, he may provide for ad-
vances against the approved loan.

(20 U.S.C.T44(b))
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§170.63 Construction fund.

The proceeds of the sale of the bonds
or notes, any interim advances against
the approved loans, and all other moneys
to be used in paying for the construction,
of which the project is a part, shall be
deposited into a separate bank account
to be maintained in & bank of the appli-
cant’s choice and to be known as the
construction fund. All expenditures for
the construction shall be made from this
fund. Accounting for this fund shall be
in accordance with generally accepted
accounting principles. When necessary
and appropriate, the Commissioner may
approve other arrangements for the de-
posit of construction funds and the con~
struction fund accounting, provided such
arrangements provide adequate account-
ability for the total construction receipts
and expenditures.

(20 US.C. 744(b))

§170.64
funds.

Where the moneys on. deposit in the
construction fund exceed the estimated
disbursements for the project for the
next 90 days, the borrower shall, if per-
mitted by State or local law, direct the
depository bank to invest such- excess
funds in direct obligations of the U.S.
Government or obligations the principal
of or interest on which is guaranteed by
the U.S. Government, which shall mature
not later than eighteen (18) months
from the date of such investment.

(20 US.C. 744 (b))

§170.65 Disposal of balance remaining
in the construction fund,

The balance of moneys remaining in
the construction fund at the completion
of construction shall be disposed of in
accordance with the provisions of the
loan agreement,

(20U5.0.744(b))

Investment of idle construction

Subpart E—Annual Interest Grants for

Construction of Academic Facilities
§170.71  Eligibility for annual interest

granis,

(a) Annual interest grants may be
made to institutions of higher education,
higher education building agencies, and
cooperative graduate center boards, to
reduce the cost to them of borrowing
funds, other than those available under

t_hispart, for the construction of aca-
temic facilities,

(0Us.C. 746(a))

(b) No annual interest grant shall be
made unless the Commissioner finds that
the applicant is unable to secure a loan
In the amount with respect to which the
&nnual interest grant is to be made, from
other sources upon terms and conditions
efm?fly as favorable as the terms and
conditions applicable to direct Federal
loans under Subpart D of this part. For
the purpose of making such determina-~
Hon, the applicant shall comply with
Such procedures as the Commissioner
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may establish, including public adver-
tising for bids from other sources.

(20 U.8.C. 746(e) (2))

(c) Annual interest grants may not be
made with respect to loans consummated
prior to the filing of an application under
this subpart or Subpart D of this part.

(20 U.S.C. 744(b) (1))

(d) Annual interest grants may not
be made with respect to loans (or por-
tions thereof) which cover a construc-
tion activity that was begun more than
12 months before the closing date for
which consideration is being requested,
unless an exception is granted specif-
ically pursuant to § 170.7(c).

(20 US.C. T44(b) (1))

§ 170.72 Amount of annual
granis.

Except where limitation of general ap-
plicability is promulgated, each grant
shall be in an amount approximately
equal to but not more than the difference
between (a) the average annual debt
service which is required to be paid, dur-
ing the life of the loan, on the amount
borrowed from private sources for the
construction of an academic facility cov-
ered by the application, and (b) the aver-
age annual debt services which the in-
stitution would have been required to
pay, during the life of the loan, with re-
spect to such amount if the applicable
interest rate were 3 percent per annum.
The amount of the annual interest grant
stipulated in the Agreement may be
amended by the Commissioner to reflect
changes in the amount or terms of the
loan. An increase in the annual grant
amount resulfing from a request to in-
crease the amount of loan to be subsi-
dized must be made not later than 12
months after construction has started,
through the submission of an amended
application and is subject to priority con-
siderations applicable at the time such
a supplemental request is filed. A request
for an increase in the annual grant
amount resulting from a change in the
rate of interest or the term at the time
of actual consummation of the loan will
be considered apart from the priority
ranking system.

(20 US.C. 746(b))

§ 170.73 Submission of applications.

Each applicant desiring to receive
annual interest grants shall submit an
application for such grant assistance, in
the manner and containing the informa-
tion specified by the Commissioner. Ap-
plications shall be submitted directly to
the appropriate Regional Office of the
Department of Health, Education, and
Welfare together with all required State
agency comments. Applications must be
submitted in advance of inviting bids for
construction.

(20 U.S.C. 748)
§ 170.74 Condition for approval of an.
nual interest grants. =
An application ‘for annual interest
grants will be approved only if the Com«
missioner is satisfied that:

interest
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(a) The facilities to be constructed are
urgently needed to accommodate more
students or to replace inadequate facil-
ities in order to prevent a decrease in
student enrollment capacity;

(b) Funds will be available as required
to pay the total development cost of the
facilities;

(¢) The applicant has or will have a
fee simple or such other estate or inter-
est in the facilities and site, including
access thereto, sufficient in the opinion
of the Commissioner to assure undis-
furbed use and possession for the pur-
pose of the construction and operation
of the facilities for not less than 50
vears from the date of application;

(d) The applicant has the necessary
legal authority to finance, construct, and
maintain the proposed facilities, to ap-
ply for and receive the proposed loan and
annual interest grants, and to pledge or
mortgage any assets or revenues to be
giv:n as security for the proposed loan;
an

(e) The applicant’s financing plan
meets the conditions of § 170.76 and is
otherwise practicable and feasible,

(20 U.8.C. 748)

§ 170.75 Limits governing extent of Fed-
eral assistance.

The principal amount of loan (or por-
tion thereof) on which an annual inter-
est grant is approved, together with the
amount of any other Federal financial
assistance the applicant has obtained
or is assured of obtaining under any
other Federal program, may not exceed
90 percent of the eligible development
cost. Further, the aggregate principal
amount of loans (or portions thereof)
with respect to which annual interest
grants are approved during any Federal
fiscal year may not exceed $5 million per
campus,

(20 U.S.C. 746)
§ 170.76 Approval of financing plans.

(a) Except as provided in paragraph
(b) of this section, in order to be accept-
able & financing plan submitted pursuant
to §170.73 must:

(1) Provide that the term of the loan
with respect to which an annual interest
grant is to be paid does not exceed 30
years or the useful life of the facilities
with respect to which such annual in-
terest grant is to be made, whichever is
the lesser;

(2) Provide that such loan is to be
repaid in substantially level annual in-
stallments of interest and principal over
the term of the loan, except that interest
only may be paid for an initial period
not exceeding 5 years; and

(3) Contain such other terms and con-
ditions as will assure the Commissioner
that the support provided by the Gov-
ernment over the term of the loan is no
more than is necessary to effectuate the
purposes of this subpart.

(b) Financing plans may also be ac-
ceptable where the term of the loan is
longer than 30 years or the annual in-
stallments of interest and principal are

>
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not substantially level, if the Commis-
sioner finds that unusual circumstances
warrant such exceptions: Provided, how-
ever, That in no event shall the term
of the loan exceed 40 years.

(20 U.S.C. T46)

§170.77 Evidence of lowest possible cost
of loan.

An applicant shall demonstrate to the
satisfaction of the Commissioner that the
loan it proposes to obtain is at the lowest
possible net interest cost. In the case of
an applicant proposing to issue tax-
exempt bonds to finance the construction
of academic facilities, a sale pursuant to
public advertising or bids for the securi-
ties in an advertising medium acceptable
to the Commissioner will be deemed to
meet this requirement. An applicant not
issuing tax-exempt securities will be
expected to submit offers from at least
three (3) lending institutions normally
engaged in making long term construc-
tion loans. The applicant must have fur-
nished each such institution with the
information necessary to enable it to
specify in its offer the amount, interest
rate, maturity period, security and re-
payment provisions of the loan.

(20 US.C.746(e) (2))

§ 170.78 Annual interest grant agree-
ment.

Upon approval of an application for
annual interest grant, the Commissioner
shall prepare and send to the applicant
a proposed agreement, which shall con-
tain the terms and conditions relating
to the receipt of an annual interest grant
including a description of the project
and the facilities, the maximum princi-
pal amount of the loan (or portion there-
of) on account of which annual interest
grants payments will be made, the maxi-
mum annual grant amount and the
anticipated terms of the annual interest
grant payments, The proposed agreement
shall also provide that where a loan is
not consummated prior to execution of
such agreement by the Commissioner, no
grant shall be made thereunder uniless
the Commissioner concurs in the rate of
interest and other terms and conditions
of the loan. The agreement once executed
by the applicant and the Commissioner
creates a contractual obligation on the
part of the Commissioner to make an-
nual interest grants in future years in
accordance with the terms and condi-
tions of the agreement for so long as the
applicant carries out its obligations
under the agreement. The agreement for
annual interest grants is not entered
into for the benefit of, nor to induce the
making of loans by or the sale of bonds
to, third parties, and the Commissioner
shall not entertain grievances or claims

of such third parties.

(20 U,8.C. 746(Db))

§ 170.79 Payment of annual interest
grants,

Payments under an annual interest
grant agreement will. be made by the
Government once a year, The date of
such payment will coincide as closely as

PROPOSED RULE MAKING

possible with the anniversary date of the
loan or, a date during the year when debt
service requirement related to the loan
is greatest. Once established, the pay-
ment date shall remain fixed for the
duration of the loan. The first payment
shall accrue from a date not earlier than
the date of initial use of the project to
the date established for the annual pay-
ment. The last payment will acerue from
the effective date of the next-to-last pay-
ment to the date the loan is completely
repaid. Payment of annual interest
grants shall be made directly to the
grantee or to a trustee, paying agent,
or lender pursuant to an assignment of
such payments by the grantee.

(20U.S.C. 746)

§ 170.80 Reduction of grant where re-
financing produces lower cost,

Where the Commissioner finds thab
the applicant could have accelerated re-
payment of the loan outstanding and ob-
tained a new loan where to do so would
have resulted in a net savings in the cost
of the loan, the amount of annual inter-
est grants shall be computed as if such
refinancing had been undertaken,

(20 U.B.C.746(c) (2))

§ 170.81 Conversion of direct loans to
annual interest granis.

Applicants who have already secured
approval of a direct loan under this part
or who have applications on file with the
Office of Education which have not yet
been approved will be given an opportu-
nity to convert such loans or applications
for such loans to annual interest grants
or applications for annual interest grants
under the provisions of this subpart.

(20 U.S.C. 7486)

§170.82 Priority considerations: closing
dates.

Priority shall be given first to applica-
tions from public community colleges
and public technical institutes, develop-
Ing institutions (as defined in § 170.1)
and to institutions enrolling 20 percent
or more students from low-income fam-
ilies. All applications from other institu-
tions of higher education will be con-
sidered next. Within the two priority
categories, applications shall be processed
in such manner as is appropriate to en-
courage distribution of the available
funds to those institutions or branch
campuses that are (a) in urgent need of
additional academic facilities to meet
increasing enrollments or to prevent a
decrease in enrollment due to inadequate
facilities and (b) committed to the en-
rollment of substantial numbers of vet-
erans., Closing dates by which applica-
tions must be filed in order to be consid-
ered for funds allocated for such closing
date shall be on September 1 and Febru-
ary 1 in each fiscal year in which funds
are available unless otherwise announced
by the Commissioner. Applications filed
by September 1 will be considered as filed
for the February 1 closing date. Available
funds will be divided equally among clos-
ing dates.

{20 U.S.0. 748)

and othér public or nonprofit private

§ 170.83 Preceding provisions not ex.
haustive of authority of Goternment,

The provisions of this subpart are no
exhaustive of the authority of the Gov-
ernment to impose, at such time as it
may deem appropriate, further limita-
tions respecting the amount of the an-
nual interest grant or the amount on
which such grant is based.

(20 U.S.C. 746)
[FR Doc.72-20746 Filed 12-1-72;8:47 am]

[ 45 CFR Part 1851
EMERGENCY SCHOOL AID

Minority Group lsolation; Granis or
Contracis

Pursuant to the authority contained in
the Emergency School Aid Act (title VII
of the Education Amendments of 1972,
86 Stat, 354, 20 U.S.C. 1601), the Assist-
ant Secretary for Education, with the
approval of the Secrefary of Health, Edu-
cation, and Welfare, hereby proposes to
amend Title 45 of the Code of Federal
Regulations by adding a new Part 185 as
set forth below.

The new Part 185 sets out a proposed
regulation governing grants to or con-
tracts with local educational agencies
and other public or nonprofit private
agencies, institutions; or organizations
under the Emergency School Aid Act for
the purposes of (1) meeting the special
needs incident to the elimination of mi-
nority group segregation and discrimi-
nation among students and faculty in
elementary and secondary schools; (2)
eliminating, reducing, or preventing mi-
nority group isolation in elementary or
secondary schools with substantial por-
tions of minority group students; and
(3) aiding schoolchildren in overcoming
the educational disadvantages of minor-
ity group isolation.

The Assistant Secretary will” make
awards of assistance, on the basis of cri-
teria set forth in this notice, to support
activities by local educational age!‘mi?i

agencies, institutions, or organizations
which promise to make substantial prog-
ress in achieving the above-stated pur-
poses. Local educational agencies may
apply for assistance under Subpart B ol
the proposed regulation for act in
relation to & plan for desegregation or I0f
the elimination, reduction, or prc\’?ntzﬁn
of minority group isolation in their el
mentary and secondary schools, or ‘for
establishment of one or more infegrat
schools with substantial propo

children from educationally advant
backgrounds, Other public or nonb
private agencies, institutions, or
nizations may apply for assistance
Subpart G of the proposed regulat

activities in support of the developmen
or implementation of such plans.

In addition, local educational agenc
with minority group enrollmenis co:‘:;

ad

stituting either 50 percent of t}}f»:r
enrollment or 15,000 children, 1'1 oper?
ing under a plan for desegregation or 10

wvention
the elimination, reduction, or pred entio
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of minority group isolation, may apply
for assistance under Subpart C of the
proposed regulation for unusually prom-
ising pilot projects designed to over-
come the adverse educational effects of
minority group isolation in minority
group isolated schools,

All applicants must establish broadly
representative advisory committees com-
posed of parents, teachers, students, and
representatives of community organiza-
tions, and must consult with such com-
mittees in the planning and implementa-
tion at any proposed program, project,
or activity, Before submitting applica-
tions for assistance under Subparts B and
C, local educational agencies must also
hold at least one public hearing to ex-
plain and receive recommendations con-
cerning such applications. In addition,
local educational agencies which receive

ssistance under Subnarts B and C must
establish student advisory committees at
secondary schools affected by the ap-
proved program, project, or activity.

Educational agencies applying for as-
sistance are covered by civil-rights-
related eligibility conditions concerning
transfer of property or services to dis-
criminatory nonpublic schools, discrim-
ination against minority group faculty
and staff, separation of minority and
nonminority group children within
schools, and discrimination against
children., Local educational agencies
must also provide in their applications
for the participation, on an equitable
basis, of children, teachers, and other
educational staff enrolled in or employed
by the appropriate nonpublic, nonprofit
elementary and secondary schools. These
requirements are detailed in subpart E
of the proposed regulation.

Proposed subparts of the regulation
concerning metropolitan area projects,
bilingual projects, educational television,
evaluation, and special projects will be
published at a later date.

Federal financial assistance provided
bursuant fo the Emergency School Aid
Act is subject to the regulation in 45 CFR
Part 80, issued by the Secretary of
Health, Education, and Welfare and ap-
proved by the President, to effectuate the
Provisions of section 601 of the Civil
ngh_ts Act of 1964 (42 U.S.C. 2000d) .

Interested persons are invited to sub-
it written comments, suggestions, or
objections regarding the proposed regu-
lation to Dr, Herman R. Goldberg, Asso-
Ciale Commissioner, Equal Educational
Opportunity, Room 2029, 400 Maryland
Avenue SW., Washington, DC 20202,
Within 20 days from the date of publica-
tion of this notice in the FEDERAL REGIS-
TER. Comments received in response to
this notice will be available for public
Nspection at Room 2029, 400 Maryland
Avenye SW., Washington, DC, between
z\«dm. and 4:30 p.m.,, Monday through

riday.

Dated: November 21, 1972,

S. P. MarranD, Jr,,
Assistant Secretary for Education.

Approved: November 29, 1972.

Errror 1., RIcHARDSON,
Secretary.
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PART 185—EMERGENCY SCHOOL

AID ACT
Subpart A—Purpose
Sec.
185.01 Purpose.
185.02 Definitions.
185.03 General terms and conditions.
185.04-185.10 [Reserved]
Subpart B—Basic Grants

185.11 Eligibility for assistance,
185.12 Authorized activities,
185.13 Applications.
185.14 Criteria for assistance,
185.15-185.20 [Reserved]

Subpart C—Pilot Projects

185.21 Eligibility for assistance,
185.22 Authorized activities.
185.23 Applications.
185.24 Criteria for assistance.
185.25-185.30 [Reserved]

Subpart D—Metropolitan Area Projects
185.31-18540 [Reserved]

Subpart E—General Requirements for
Educational Agencies

185.41 Advisory committees.

185.42 Participation of children en-
ralled in nonpublic schools.

185.43 Limitations on eligibility,

185.44 Walver of ineligibility.

185.45 Termination of assistance.

185,46-185.50 [Reserved]

Subpart F—Bilingual Projects
185.51-185.60 [Reserved]

Subpart G—Public or Nonprofit Private
Organizations v

185.61 Eligibllity for assistance.
185.62 Authorized activities.
185.63 Applications,
185.64 Criteria for assistance,
185.65 Advisory committees,
185.66-185.70 [Reserved]

Subpart H—Educational Television
185.71-185.80 [Reserved]

Subpart I—Evaluation

185.81-185.90 [Reserved]

Subpart J—Special Projects
18591-185.94 [Reserved]

Subpart K—Reservations

185.95 Reservations of funds.
185.96-185.100 [Reserved]

Appendix A—Grant Terms and Conditions
AvurHoORITY: Except as specifically noted
below, the provisions of this Part 185 are
issued under Title VII of Public Law 92-318,
86 Stat. 354-371 (20 U.S.C. 1601-1619).

Subpart A—Purpose
§ 185.01 Purpose.

Programs, projects, or activities as-
sisted under the Act shall be for the pur-
pose of achieving one or more of the
following objectives:

(a) Meeting the special needs incident
to the elimination of minority group
segregation and discrimination among
students and faculty in elementary and
secondary schools;

(b) Eliminating, reducing, or prevent-
ing minority group isolation in elemen-
tary and secondary schools with sub-
stantial proportions of minority group
students;
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(e) Aiding school children in overcom-
ing the educational disadvantages of
minority group isolation.

(Public Law 92-318, section 702(b))
§ 185.02 Definitions.

Except as otherwise specified, the fol-
lowing definitions shall apply to the
terms used in this part:

(a) The term *“Assistant Secretary"
means the Assistant Secretary of Health,
Education, and Welfare for Education.

(Public Law 92-318, section 720(1))

(b) The term “elementary school”
means a day or residential school which
provides elementary education, as deter-
mined under State law.

(Public Law 02-318, section 720(3))

(c) The term “equipment” includes
machinery, utilities, and built-in equip-
ment and any necessary enclosures or
structures to house them, and includes
all other items necessary for the provi-
sion of educational services, such as in-
structional equipment and necessary fur-
niture, printed, published, and audio-
visual instructional materials, and other
related material.

(Public Law 92-318, section 720(4))

(d) The term “institution of higher
education” means an educational institu-
tion in any State which:

(1) Admits as regular students only
individuals having a certificate of grad-
uation for a high school, or the recog-
nized equivalent of such a certificate;

(2) Is legally authorized within such
State to provide a program of education
beyond high school;

(3) Provides an educational program
for which it awards a bachelor’s degree;
or provides not less than a 2-year pro-
gram which is acceptable for full credit
toward such a degree, or offers a 2-year
program in engineering, mathematics,
or the physical or biological sciences
which is designed to prepare the student
to work as a technician and at a semi-
professional level in engineering, scien-
tific, or other technological fields which
require the understanding and applica~-
tion of basic engineering, scientific, or
mathematical principles or knowledge;

(4) Is a public or other nonprofit
institution; and

(5) Is accredited by a nationally rec-
ognized accrediting agency or association
listed by the Commissioner of Education
for the purposes of this paragraph.

(Public Law 92-318, section 720(5))

(e) The term “local educational agen-
¢y” means a public board of education or
other public authority legally constituted
within a State for either administrative
control or direction of public elementary
or secondary schools in a city, county,
township, school district, or other politi-
cal subdivision of a State, or a federally
recognized Indian reservation, or such
combination of school districts, or coun-
ties as are recognized in a State as an
administrative agency for its public ele-
mentary or secondary schools, or a com-
bination of local educational agencies;
and includes any other public institution
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or agency having administrative control
and direction of a public elementary or
secondary school and where responsi-
bility for the control and direction of the
activities in such schools which are to be
assisted under the Act is vested in an
agency subordinate to such a board or
other authority, the Assistant Secretary
may consider such subordinate agency
as a local educational agency for pur-
poses of the Act.

(Public Law 92-318, section 720(8) )

(f) (1) The term “minority group” re-
fers to (i) persons who are Negro, Amer-
jcan Indian, Spanish-surnamed Ameri-
can, Portuguese, Oriental, Alaskan
natives, and Hawailan natives, and (ii)
(except for purposes of section 705 of
the Act), as determined by the Assistant
Secretary, persons who are from environ-
ments in which a dominant language is
other than English and who, as a result
of language barriers and cultural differ-
ences, do not have an equal educational
opportunity.

(2) The term “Spanish-surnamed
American” includes persons of Mexican,
Puerto Rican, Cuban, or Spanish origin
or ancestry.

(Public Law 92-318, section 720(9) )

(g) The terms “minority group iso-
lated school” and “minority group iso-
lation” in reference to & school mean a
school and condition, respectively, in
which minority group children constitute
more than 50 percent of the enrollment
of a school.

(Public Law 92-318, section 720(10) )

(h) The term “secondary school”
means a day or residential school which
provides secondary education, as deter-
mined under State law, except that it
does not include any education provided
beyond grade 12.

(Public Law 92-318, section 720(12))

(i) The term “State” means one of
the 50 States or the District of Columbia.
For purposes of section 708(a) of the Act,
Puerto Rico, Guam, American Samoa,
the Virgin Islands, and the Trust Ter-
ritory of the Pacific Islands shall be
deemed to be States.

(Public Law 92-318, section 720(14))

(i) The term “State educational
agency’ means the State board of edu-
cation or other agency or officer primarily
responsible for the State supervision of
public elementary and secondary schools,
or, if there is no such officer or agency,
an officer’or agency designated by the
Governor or by State law for such
purpose.

(Public Law 92-318, section 720(15) )

(k) The term “desegregation’” means
the assicnment of students to public
schools and within such schools without'
regard to their race, color, religion, or
. mational origin, but “desegregation” does
not mean the assignment of students to
public schools in order to overcome racial
imbalance.

(42 U.8.C. 20000(b))
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(1) “The term “Secretary” means the
Secretary of Health, Education, and
‘Welfare.

(m) The term “nonprofit” as applied
to a school, agency, organization, or in-
stitution, means a school, agency, or-
ganization, or institution owned and
operated by one or more corporations or
associations no part of the net earnings
of which inures, or may lawfully inure,
to the benefit of any private shareholder
or individual.

(Public Law 92-318, section 720(11) )

(n) The term “the Act” means the
Emergency School Aid Act (title VII of
Public Law 92—318') - /

§ 185.03 General terms and conditions.

Grants awarded pursuant to this part
shall be subject to the general terms and
conditions attached as Appendix A to
this part.
(Public Law 92-318, title VII)
§§ 185.04-185.10 [Reserved]

Subpart B—Basic Grants

§ 185.11 Eligibility for assistance.

(a) Plans pursuant to court or agency
order. (1) A local educational agency
may apply for assistance under this sub-
part if it is implementing a plan which
has been undertaken pursuant to a final
order issued by a court of the United
States, or a court of any State, or any
other State agency or official of com-
petent jurisdiction, and which requires
the desegregation of minority group
segregated children or faculty in the ele-
mentary and secondary schools of such
agency, or otherwise requires the elimi-
nation or reduction of minority group
isolation in such schools. For purposes of
this subparagraph, a State agency or of-
ficial of competent jurisdiction means
any State agency or official authorized
pursuant to State law fo issue such an
order.

(2) A local educational agency may
apply for assistance under this subpart if
it is implementing & plan which has been
approved by the Secretary as adequate
under title VI of the Civil Rights Act of
1964 for thé desegregation of minority
group segregated children or faculty in
such schools.

(Public Law 92-318, section 706(a) (1) (A))

(b) Nonrequired plans. (1) A local
educational agency may apply for assist-
ance under this subpart if, without hav-
ing been required to do so, it has adopted
and is implementing, or will, if assistance
is made available to it under this sub-
part, adopt and implement, a plan for
the complete elimination of minority
group isolation in all the minority group
jsolated schools of such agency. The
term “complete elimination of minority
group isolation,” for purposes of this
subparagraph, refers to a condition in
which no school operated by a local
educational agency has or will have
(upon implementation of such plan) a

minority group enrollment of more than

50 percent, where (prior to the imple-

mentation of such plan) minority group
children attended one or more schogls
operated by such agency in which they
consfituted more than 50 percent of the
enroliment.

(2) A local educational agency may
apply for assistance under this subpart
if it has adopted and is implementing
or will, if assistance is made available to
it under this subpart, adopt and imple-
ment, a plan to eliminate or reduce
minority group isolation in one or more
of the minority group isolated schools of
such agency, or to reduce the total num-
per of minority group children who are
in minority group isolated schoocls of
such agency.

(i) Elimination of minority group iso-
lation, for purposes of this subparagraph,
refers to a change in the enrollment of
one or more schools operated by a local
educational agency (pursuant to such
plan) whereby the proportion ef minor-
ity group children attending such school
or schools is reduced from a proportion
greater than 50 percent to a proportion
of 50 percent or less.

(ii) Reduction of minority group
isolation, for purposes of this subpara-
graph, refers to the reduction, but not
below 50 percent (pursuant fo each
plan), of the proportion of minority
group children attending one or more
schools operated by a local educational
agency at which school or schools such
children constitute more than 50 percent
of the enrollment.

(3) A local educational agency may
apply for assistance under this subpart
if it has adopted and is implementing, or
will, if assistance is made available to it
under this subpart, adopt and implement,
a plan to prevent minority group isola-
tion reasonably likely to occur (in the
absence of assistance under this sub-
part) in any school operated by such
agency in which school at least 20 per-
cent, but not more than 50 percent, of
the enrollment consists of minority group
children.

(4) A local educational agency may
apply for assistance under this subpart
if, without having been required to do
so0, it has adopted and is implementing
or will, if assistance is made available
to it under this subpart, adopt and im-
plement, a plan to enroll and educate
in the schools of such agency children
who would not otherwise be eligible fof
enrollment because of nonresidence il
the school district of such agency, where
such enrollment would make & signifi-
cant contribution toward reducing
minority group isolation in one or more
of the school districts to which such plan
relates. Such a plan shall not be deemed
to make a significant contribution toward
reducing minority group isolation uniess
such plan involves the enroliment 135"75_‘
local educational agency of at least £
children who would not otherwise be
eligible for enrollment because of !lonl;
residence in the school district of suc
agency. Reducing minority group ’_501“;
tion in one or more school distrlc“'_.f%;
purposes of this subparagraph, refers
actions undertaken by a local educationa
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agency (pursuant to such plan) which
has any of the effects described in sub-
paragraphs (1), (2) ), or (2) (ii) of this
pamgraph.

(5) A local educational agency shall
pe deemed to have adopted and imple-
mented & plan described in this para-
graph without having been required to
do so, if such plan has not been under-
taken pursuant to & final order issued by
a court of the United States, or a court of
any State, or any other State agency or
official of competent jurisdiction, or has
not been required and approved by the
Secretary under title VI of the Civil
Rights Act of 1964, notwithstanding the
fact that such plan may be required by,
or such local educational agency may be
acting pursuant to, the Constitution and
laws of the United States or of any
State.

(Public Law 92-318, sections 706(a) (1) (B),
(), and (D), 720(10))

(¢) Implementation of a plan. (1) For
purposes of defermining eligibility for
assistance under this subpart, a local edu-
cational agency shall be deemed to be im-
plementing a plan if it is operating its
school system in accordance with the re-
quirements of such plan. The eligibility of
a local educational agency for considera~-
tion under the Act shall not be affected
by the date on which its plan was
adopted, or ordered to be adopted, or by
the fact that the steps to be taken under
the plan have been completed.

(2) Where the eligibility of a local
educational agency is based on a plan de-
scribed in paragraph (b) of this section,
such agency shall provide assurances and
information satisfactory to the Assist-
ant Secretary that such plan has been
adopted and implemented, or will be
adopted and implemented if assistance is
made available to it under this subpart,
including: .

@ A copy of & school board resolution
or oth.er evidence of final official action
adopting and implementing such plan,
or adopting and agreeing to imple-
ment such plan upon the award of assist-
ance under the Act; and

(ii) In the case of a plan to be imple-
mented upon the award of assistance
under the Act, evidence that notice of
the contents of such plan and of the in-
tent to implement it upon the award of
Such assistance has been published in a
newspaper of general circulation serving
the school district of such agency no
later than 20 days prior to submission by
Such agency of an application for such
assistance,

.. '3) An application of a local educa-
udonal agency for assistance under this
subpart shall be accompanied by (1) &
Eomplete copy of the plan, including all
relevant legal documents, which such
f‘ﬂ.’m}' has adopted and is implementing
qm Will adopt and implement if such as-
. {::Liaxxce is made available) and upon
,"l“’?f such agency bases its application
2; such assistance; (ii) a summary of
»,,}e Present requirements for such plan;
;x_.‘.d ."n”. & concise statement showing
¢ relationship between such plan and

No.232—g
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the program, project, or activity for
which such assistance is sought.

(Public Law, 92-318, sections 706(a) (1) (B),
(C), and (D), 707)

(d) Integrated schools projects. (1) A
local educational agency in the schools
of which more than 50 percent of the
number of children enrolled are minor-
ity group children, which agency has
applied for and will receive assistance
under Subpart C of this part, may apply
for assistance under this subpart, in an
amount not to exceed the sum to be
awarded under Subpart C of this part,
for the establishment or maintenance of
one or more integrated schools.

(2) (i) For purposes of this paragraph,
an integrated school must have an en-
rollment in which (a) at least 40 percent
of the children are from families whose
income is higher than the median family
income for the school district served by
the local educational agency (or the ap-
propriate governmental unit for which
such information is available), or (b) at
least 50 percent of the children currently
score at or above the 60th percentile on
a recognized standard reading achieve-
ment test when compared with students
of comparable age or grade level in the
schools of such agency as a whole, and
in which the number of nonminority
group children constitutes that propor-
tion of the enrollment which will achieve
stability (in no event more than 65 per-
cent of such enrollment, nor less than
the proportion of nonminority children
in attendance at all the schools operated
by such agency).

(ii) For purposes of this paragraph,
an integrated school must have a faculty
in which (@) the percentage of minority
group teachers, supervisors, and admin-
istrators, taken together, is within 10
percent of the percentage of minority
group members residing in the school
district served by the local educational
agency (or the appropriate governmental
unit for which such information is avail-
able), or (b) where the percentage of
minority group teachers, supervisors,
and administrators, taken together, has
increased by 10 percent or.more over the
3 fiscal years immediately preceding the
year or years for which assistance is
sought under this paragraph, the per-
centage of such personnel is within 10
percent of the percentage which exists
in the faculty of such agency as a whole.
(Public Law 92-318, sections 706(a)(3),
720(7))

§ 185.12 Aauthorized activities,

(a) The following activities are au-
thorized to be carried out with financial
assistance made available under this
subpart when such activities would not
otherwise be funded and are designed
to carry out the purposes described in
§ 185.01. Such activities shall be directly
related to, and necessary to, the imple-
mentation of a plan or project described
in § 185.11:

(1) Remedial services, beyond those
provided under the regular school pro-
gram conducted by the local educational
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agency, including student to student tu-
toring, to meet the special needs of chil-
dren (including gifted and talented chil-
dren) in schools which are affected by a
plan or project described in § 185.11,
when such services are deemed necessary
to the success of such plan or project;

(2) The provision of additional pro-
fessional or other staff members (includ-
ing staff members specially trained in
problems incident to desegregation or
the elimination, reduction, or prevention
of minority group isolation) and the
training and retraining of staff for such
schools;

(3) Recruiting, hiring, and training of
teacher aides;

(4) Inservice teacher training de-
signed to enhance the success of schools
assisted under the Act through contracts
with institutions of higher education, or
other institutions, agencies, and orga-
nizations individually determined by the
Assistant Secretary to have special com-
petence for such purpose;

(5) Comprehensive guidance, counsel-
ing, and other personal services for chil-
dren in schools affected by a plan or proj-
ect deseribed in § 185.11;

(6) The development and use of new
curricula and instructional methods,
practices, and technigues (and the ac-
quisition of instructional materials re-
lating thereto) to support a program
of instruction for children from all racial,
ethnic, and economic backgrounds, in-
cluding instruction in the language and
cultural heritage of minority groups;

(7) Educational programs using shared
facilities for career education and other
specialized activities;

(8) Innovative interracial educational
programs or projects involving the joint
participation of minority group children
and other children attending different
schools, including extracurricular activ-
ities and cooperative exchanges or other
arrangements between schools within the
same or different school districts;

(9) Community activities, including
public information efforts in support of
& plan, program, project, or activity de-
scribed in the Act;

(10) Administrative and auxiliary
services to facilitate the success of the
program, project, or activity assisted un-
der this subpart;

(11) Planning programs, projects, or
activities assisted under this subpart, the
evaluation of such programs, projects, or
activities, and dissemination of informa-
tion with respect to such programs, proj-
ects, or activities;

(12) Repair or minor remodeling, or
alteration of existing school facilities
(including the. acquisition, installation,
modernization, or replacement of in-
structional equipment) and the lease or
purchase of mobile classroom units or
other mobile education facilities.

(Public Law 82-318, sections 702(b), 707(a))
(b) The activities authorized under

paragraphs (a8) (10) and (11) of this
section shall be assisted only as part of,
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and in conjunction with, a comprehen-
sive educational program, project, or ac-
tivity designed to carry out the purposea
described in § 185.01.

(Public Law 92-318, sections 702(b), 707(a))

(¢) Applications by local educational
agencies for assistance under this sub-
part shall include an assurance that in
the case of a proposed program or proj-
ect which includes activities authorized
under paragraph (a)(3) of this section,
preference in recruiting and hiring
teacher aides shall be given to parents
of children attending schools assisted
under the Act.

(Public Law 92-318, section 707(a) (3))

(d) The term “repair or minor re-
modeling or alteration,” for purposes of
paragraph (a) (12) of this section, means
the making over or remaking, in a pre-
viously complete building or facility, of
space used or to be used for activities
otherwise authorized by this section,
where such making over or remaking is
necessary for effective use of such space
for such purpose and where no other
space is available for such use. The ferm
does not include building construction,
structural alterations to buildings,
building maintenance, or general or
large-scale renovation of existing build-
ings or facilities. In no case may more
than 10 percent of the amount made
available to the applicant under this sub-
part be used for activities authorized
under paragraph (a) (12) of this section,

(Public Law 92-318, section 707(a) (12))

§185.13 Applications.

An applicant desiring to receive as-
sistance under this subpart for any fiscal
year shall submit to the Assistant Secre-
tary an application therefor for that
fiscal year, which application shall set
forth a program, project, or activity
under which, and such policies and pro-
cedures as will assure that, the applicant
will use the funds received under this
subpart only for the activities set forth
in §185.12. Such application, together
with all correspondence and other writ-
ten materials relating thereto, shall be
made readily available to the public by
the applicant and by the Assistant Sec-
retary. Such application shall contain
the following:

(a) Additional cost. An assurance that
funds paid to the applicant under such
application will be used solely to pay the
additional cost to the applicant in carry-
ing out the program, project, or activity
described in the application, and that the
funds requested in the application repre-
sent the additional cost to the applicant
arising out of activities authorized under
the Act, above that of the activities
normaly carried out by such appicant.

(1) In determining whether a cost of
an activity for which assistance is sought
under the Act is an additional cost, for
purposes of this paragraph, the Assistant
Secretary shall take into account only
the actual, incremental cost of such
activity. Incremental costs, for purposes
of this paragraph, are those costs which
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can be identified specifically with a par-
ticular cost objective related solely to
the activity to be assisted, and are not
those costs incurred for a common or
joint purpose benefiting any cost objec-
tive or objectives not so related to such
activity.

(2) The cost of an activity which was
supported by an applicant with funds
from other sources during the fiseal year
preceding the fiscal year or years for
which assistance is sought under the Act,
and for which funds available from such
other sources for the fiscal year or years
for which such assistance is sought have
not been reduced except by the action of
such applicant, shall not be considered as
an additional cost to such applicant.

((l;;x;;lic Law 92-818, sections 706(c), 710(a)

(h) Administration by applicant. An
assurance that the program for which
assistance is sought will be administered
by the applicant, and that any funds
received by the applicant under the Act,
and any property derived therefrom, will
remain under the administration and
control of the applicant;

(Public Law 92-318, section 710(a) (5) )

(¢) Unavailability of mnon-Federal
funds. An assurance that the applicant
is not reasonably able to provide, out of
non-Federal sources, the assistance for
which application is made;

(Public Law 92-318, section 710(a) (6) )

(d) Evaluation. An assurance that the
applicant will cooperate with the Assist-
ant Secretary or any State educational
agency, institution of higher education,
or private organization, institution, or
agency, including a committee estab-
lished pursuant to § 185.41(a), in the
evaluation by the Assistant Secretary or
such agencies, institutions, or organiza-
tions of specific plans, programs, proj-
ects, or activities assisted under the Act.

Such evaluations may require the estab- .

lishment or maintenance of control
groups or schools, and may include a
reasonable number of interviews with,
or questionnaires, achievement tests, and
other evaluation instruments adminis-
tered to, administrators, principals,
teachers, students, program or project
staff, and community members at rea-
sonable times and places. Such evalua-
tions may also require the applicant to
provide reasonable assistance in the or-
ganization and administration of the
evaluation, including recordkeeping.
Where determined to be appropriate by
the Assistant Secretary, participation by
the applicant in an evaluation conducted
pursuant to this paragraph shall be con-
sidered fulfillment of the requirements
for local evaluation under paragraph
(k) (1) of this section.

(Public Law 92-318, sections 710(a) (15), 718)

(e) Compliance with plan. An assur-
ance that the applicant will carry out,
and comply with, all provisions, terms,
and conditions of any plan, program,
project, or activity upon which a de-

termination of its eligibility for assist-
ance under the Act is based;

(Public Law 92-318, section 710(z) (9))

(f) Religious dctivily. An assurance
that Federal funds made available under
the Act will not be used in connection
with any sectarian activity or relicious
worship, or in connection with any part
of a school or department of Divi
The term “school or department of D
ity” means an institution or a de -
ment or branch of an institution whose
program is specifically for the education
of students to prepare them to hecome
ministers of religion or to enter upon
some other religious vocation, or to pre-
pare them to teach theological subjects,

(g) Supplementing of mnon-Federal
Junds. (1) An assurance that funds made
available to the applicant under the Act
will be so used (i) as to supplement and,
to the extent practicable, increase the
level of funds that would, in the absence
of funds under the Act, be available from
non-Federal sources for the purposes of
the program for which assistance is
sought, and for promoting the integra-
tion of the schools of the applicant, and
for the education of children partici-
pating in the proposed program, project,
or activity, and (i) in no case, as to sup-
plant such funds from non-Federal
sources; and (2) an itemization of all
funds from non-Federal sources used for
purposes of the Act or for promoting in-
tegration anywhere in the school system,
for the fiscal year or years for which
assistance is sought and for the 2 fiscal
years immediately preceding the first
yvear for which assistance is sought;

(Public Law 92-318, sec. 710(a) (10) (A))

(h) Coordination. An assurance that
funds made available under any other
law of the United States will be used in
coordination with funds made available
under the Act, to the extent consistent
with such other law; and a statement of
procedures employed by the applicant to
coordinate its proposed program, project,
or activity under the Act with projects
conducted pursuant to Titles I, III, and
VII of the Elementary and Secondary
Education Act of 1965 and Title IV of the
Civil Rights Act of 1964. Coordination,
with respect to the assurance required
by this paragraph, includes the following
policies or procedures:

(1) Taking all practicable steps to ob-
tain Federal assistance under any other
law of the United States for which the
applicant is eligible;

(2) Applying funds made available
under the Act in such manner as not 0
duplicate or counteract the effects of
funds made available under such other
laws; and :

(3) When practicable, applying ful .t<
made available under the Act so as W
increase the impact or effectwene\\ of
funds made available under such other
laws, or to provide the same or sir milar
benefits to children in need of, but not
able to participate in, programs con
ducted under such other laws.
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(Public Law 92-318, secs. T10(a) (8), T10(s)
{10) (B) ; Senate Rept. No. 92-798, p. 217)

(i) Maintenance of effort. (1) An as-
surance (1) that the applicant has not
reduced its fiscal effort for the provision
of free public education for children in
attendance at its schools for the fiscal
vear or years for which assistance is
cought under the Act to less than that
of the second preceding fiscal year, and
i) that the current expenditure per
pupil which such agency makes from
revenues derived from its local sources
for the fiscal year or years for which
assistance under the Act will be made
available to the applicant is not less than
such expenditure per pupil which such
agency made from such revenues for (a)
the fiscal year preceding the fiscal year
during which the agency began imple-
mentation of the plan with respect to
which assistance is sought under the
Act, or (b) the third fiscal year preced-
ing the first fiscal year for which assist-
ance will be made available under the
Act, whichever is later; and (2) a state-
ment of total local revenues available
for expenditure and the tax rate applied
by the responsible governmental unit for
the fiscal year for which assistance is
sought and for the second preceding fis-
cal year, and of the current expendi-
ture per pupil from revenues derived
from local sources for (1) the first fiscal
vear for which assistance is sought, (ii)
the fiscal year preceding the fiscal year
during which the agency began imple-
mentation of its plan, and (iii) the third
fiscal year preceding the first fiscal year
for which assistance is sought. The term
“current expenditure per pupil,” for pur-
poses of this paragraph, means the ex-
penditure for free public education, in-
cluding expenditures for administration,
instruction, attendance and health serv-
ices, pupil transportation services, oper-
ation and maintenance of plant, fixed
charges, and net expenditures to cover
deficits for food services and student
body activities (but not including ex-
penditures for community serviees, capi-
tal outlay and debt service, or any ex-
benditure made from funds granted
under any Federal program of assistance
other than aid to Federally impacted
areas under Public Law 81-874), divided
by the number of children in average
dmly attendance to whom the agency
brovided free public education during the
vear for which the computation is made.
This paragraph shall not be construed
?0 disqualify an agency whose fiscal ef-
ort or current expenditure per pupil has
geen.reduced solely as part of a compre-
ensive State plan to reorganize public
tducational financing (without regard to
funds made available or to be made
a} ailable under the Act), where the effect
0% such plan is to maintain or increase
the combineg State and local fiscal effort
Or expenditure per pupil.

(Publlc Law 92-31
710(s), 720(2y) 8, sections 710(a)(13),

(3) State agency review. An assurance
;hat the appropriate State educational
gency has been given at least 15 days to
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offer recommendations to the applicant;
and a statement indicating the State offi-
cial or agency to whom the proposed pro-
gram, project, or activity has been sub-
mitted for such recommendations, and
the date of such submission. No applica-
tion for assistance shall be approved less
than 10 days after a copy of said appli-
cation has been submitted by the As-
sistant Secretary to the appropriate
State educational agency for comment,
unless the Assistant Secretary has re-
ceived comments from such agency upon
such application prior to expiration of
the 10-day period.

(Public Law 92-318, section 710(a) (14))

(k) Reports and information. An as-
surance that the applicant will submit
such reports containing such information
in such form as the Secretary or the
Assistant Secretary may require in order
to carry out their functions under the
Act, and that the applicant will keep
such records and afford such access
thereto as will be necessary to assure the
correctness of such reports and to verify
them.

(1) In the case of reports relating to
performance and evaluation of the ap-
proved program, project, or activity, such
reports shall provide objective measure-
ment of the change in educational
achievement and other changes effected
with assistance provided under the Act,
including:

(1) Specific evidence of progress to-
ward achievement of the goals stated in
the applicant’s project application;

(ii) Specific evidence as to the impact
of assistance provided under the Act
upon related programs and upon the
community served by the applicant; and

(iii) Specific information, such as
standardized achievement test data, re-
lating to educational achievement of
children in the schools of the aplicant,
and to the effect of assistance provided
under the Act upon the educational per-
formance of such children.

(2) Copies of the reports and records
referred to in this paragraph shall be
made available to interested members of
the public at no charge or at a charge not
to exceed the cost to the applicant of
making such copies available, and such
reports and records shall be available for
inspection by interested members of the
public at reasonable times and places.

(3) Reports and records required to
be kept and to be made available to the
Assistant Secretary under this paragraph
shall include information as to the mat-
ters set out in §§ 185.43 and 185.44, in-
cluding but not limited to:

(1) Records relating to transfers of
property or services as required under
§§ 185.43(a) and 185.44(¢c);

(i1) Records relating to recruitment,
hiring, promotion, payment, demotion,
dismissal, and assignment of instruc-
tional, administrative, or other person-
nel for the periods covered by §§ 185.43
(b) and 185.44(d) ;

(iii) Records relating to assignment of
children to or within classes and to any

ability grouping practiced by the appli-
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cant, as such grouping is defined in
§185.43(c) ; and

(iv) Records relating to the practices
or procedures referred to in § 185.43(d),
including specific information as to dis-
ciplinary sanctions (corporal punish-
ment, suspension, expulsion, and the
like) imposed upon minority and non-
minority group children in every school
operated by the applicant,
(Public Iaw 92-318, sections 708(d), 710(a)
(15), 710(a) (16); 20 U.S.C. 1232(¢))

(1) Compliance with eligibility re=
quirements. (1) (i) An assurance that
the applicant has not engaged prior to
the date of its application for assistance
under the Act, and will not engage sub-
sequent to such date, in any transfer of
property or services to a discriminatory
nonpublic school (including such schooils
or school systems to whose students,
faculty, or other educational staff serv-
ices will be provided under § 185.42) in
violation of § 185.43(a) (or that if such
a violation has occurred, application for
a walver of ineligibility has been made
to the Secretary) ; and (ii) a list of names
and addresses of all nonpublic schools or
school systems (or any person or organi-
zation controlling, operating, or intend-
ing to establish such a school or school
system) to which the applicant has trans-
ferred (directly or indirectly, by gift,
lease, loan, sale, or any other means) any
real or personal property or made avail-
able any services since June 23, 1872.

(2) (1) An assurance that the applicant
has not had or maintained in effect prior
to the date of its application for as-
sistance under the Act, and will not have
or maintain in effect subsequent to such
date, any practice, policy, or procedure
with respect to minority group personnel
in violation of § 185.43(b) (or that if such
a violation has occurred, application for
a waiver of ineligibility has been made to
the Secretary); and (ii) a statement of
the number of principals, full-time class-
room fteachers, and athletics head
coaches, by race, for the academic year
immediately preceding (a) the year in
which the applicant first implemented
any portion of a plan for desegregation or
reduction of minority group isolation in
its schools pursunt to an order of a Fed-
eral or State court or administrative
agency, or (b) the year in which the ap-
plicant first implemented any portion
of a plan described in subpart B of this
part, whichever is earlier, and of the
number of athletics head coaches, by
race, as of the date of its application:

(3) 1) An assurance that the appli-
cant has not had or maintained in effect
prior to the date of its application for
assistance under the Act, and will not
have or maintain in effect subsequent to
such date, any procedure for assignment
of children to classes in violation of
§ 185.43(¢c) (or that if such a violation
has occurred, application for a waiver of
ineligibility has been made to the Secre-
tary); and (ii) a statement of the total
number of children assigned by the ap-
plicant as of the date of the application
to all-minority or all-nonminority classes
for more than 25 percent of the school
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day classroom periods, with an educa-
tional justification or explanation for any
such assignments;

(4) () An assurance that the applicant
has not had or maintained in effect prior
to the date of its application for assist-
ance under the Act, and will not have or
maintain in effect subsequent to such
date, any practice, policy, or procedure
which results in discrimination against
children in violation of § 185.43(d) (or
that if such violation has occurred, ap-
plication for a waiver of ineligibility has
been made to the Secretary); Gi) a
statement of the enrollment, by race, in
classes maintained by the applicant as of
the date of its application for the men-
tally retarded or for children with other
learning disabilities; (iii) a statement of
the number and percentage of students
enrolled in the first grade of the appli-
cant’s schools as of the date of its ap-
plication whose primary home language
is other than English; (iv) if the number
of children listed pursuant to subdivision
(iii) of this subparagraph is greater than
100, or the percentage listed pursuant
thereto is greater than 5 percent, a state-
ment of the averages of the most re-
cent standardized reading achievement
scores, by race or ethnic group, for stu-
dents enrolled -in the third and sixth
grades of the applicant’s schools (or the
nearest grades for which such scores are
available) as of the date of its applica-
tion; and

(5) An assurance that the applicant
will carry out and comply with the terms
of the agreement upon which its waiver
of ineligibility (if any) by the Secretary
is based.

(Public Law 92-318, section 706(d) )

(m) Compliance with applicable laws.
An assurance that the applicant is fa-
miliar with, and will comply with the
provisions of, all applicable regulations,
grant or contract terms, conditions and
requirements; and

(m) Transportation. An assurance that
no funds made available under the Act
will be used for the transportation of
students or teachers (or for the purchase
of equipment for such transportation) in
order to overcome racial imbalance or to
carry out a plan for racial desegregation,
when the time or distance of travel is so
great as to risk the health of the children
involved or significantly impinge on the
educational process of such children, or
where the educational opportunities
available at the school to which it is
proposed that any such student be trans-
ported will be substantially inferior to
those opportunities offered at the school
to which such student would otherwise
be assigned under a nondiscriminatory
system of school assignments based on
geographic zones established without dis=~
crimination on account of race, religion,
color, or national origin.

(Public Law 92-318, section 802(a))
§ 185.14 Criteria for assistance.

(a) Objective criteria. In approving
applications for assistance by local
educational agencies under this subpart,
the Assistant Secretary shall apply the
following objective criteria (90 points):
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(1) The need for such assistance, as
indicated by the number and percentage
of minority group children enrolled in
the schools of such agency for the fiscal
year or years for which assistance is
sought, as compared to other school
districts in the State (30 points); and

(2) The effective net reduction in
minority group isolation (in terms of the
number and percentage of children af-
fected), in all the schools operated by
such agency accomplished or to be ac-
complished by the implementation of a
plan or project deseribed in § 185.11 and
the program, project, or activity to be
assisted (60 points). The term “effective
net reduction in minority group isola-
tion,” for purposes of this subparagraph,
means the weighted net change effected
or to be effected by such plan or project
in the number of minority group children
enrolled in minority group isolated
schools operated by such agency, and
the weighted net total of minority group
children placed or to be placed as a re-
sult of such plan or project in a school
in which the proportion of minority
group children has been reduced (but
remains greater than 50 percent) . Minor-
ity group children placed as a result
of such plan or project in schools in
which the proportion of minority group
children has been increased (and is
greater than 50 percent) shall be counted
against the reduction credited to such
agency under this subparagraph. Such
effective net reduction shall be computed
between the fiscal year (or relevant por-
tion thereof) immediately preceding im-
plementation of such plan or project and
the first fiscal year (or relevant portion
thereof) for which assistance is sought
under the Act. -
(Public Law 92-818, sections 710(c) (1), (2),
and (3))

(b) Educational and programmatic
criteria. The Assistant Secretary shall
determine the educational and program-
matic merits of applications for assist-
ance by local educational agencies under
this subpart on the basis of the following
criteria (45 points) :

(1) Needs assessment (6 points). (1)
The magnitude of needs assessed by the
applicant in relation to desegregation,
elimination, or reduction of minority
group isolation, or the educational dis-
advantages of such isolation, and (ii)
the degree to which the applicant has
demonstrated, by standardized achieve-
ment test data or other objective evi-
dence, ‘the existence of such needs.

(2) Statement of objectives (6 points) .
(i) The degree to which the applicant
sets out specific measurable objectives
for its program, project, or activity, in
relation to the needs identified; and

(ii) The degree to which (a) the pro-
gram, project, or activity to be assisted
promises realistically to address the
needs identified in the application, and
(b) such program, project, or activity
involves to the fullest extent practicable
the total educational resources, both
public and private, of the community

-to be served.

(3) Activities (21 points)—(i) Pro-
ject design (11 points). The extent to

which (a) the proposed services are con-
centrated upon a group of participants
which is sufficiently limited and specifie
to give promise of measurable growth
for each participant; (b) such services
are sufficiently intensive to give promise
of such growth; (c) the proposed pro-
gram, project, or activity emphasizes in-
dividualized instruction and services: (d)
students to be served are afforded an
opportunity to contribute to, and suggest
changes in, the proposed program, proj-
ect, or activity; and (e) the proposed
program, project, or activity promotes in-
tigrracial and intercultural understand-
£,

(i) Staffing (3 points). The extent t
which the application (a) sets out an
adeq}xate staffing plan which includes
provisions for making maximum use of
present staff capabilities, and (b) pro-
vides for continuing training of staff in
order to increase the effectiveness of the
proposed program, project, or activity,

(iii) Delivery of services (3 points).
The extent to which the proposed pro-
gram or project sets out a plan for meet-
ing the logistical requirements of the pro-
posed activities, including a description
of adequate and conveniently available
facilities and equipment; and

(iv) Parent and communily involve-
ment (4 points) . The extent to which the
application (a) delineates specific oppor-
tunities for community and advisory
committee participation in the develop-
ment and implementation of the pro-
posed program, project, or activity in ad-
dition to those required by § 185.41, and
(b) includes evidence that such partici-
pation has been encouraged and has in
fact occurred.

(4) Resource management (6 points).
The extent to which the application con-
tains evidence that (i) the amount of
funds requested is of sufficient magni-
tude in relation to the number of par-
ticipants to be served to give substantial
promise of achieving the stated objec-
tives; (ii) the costs of project compo-
nents are reasonable in relation to the
expected benefits; (@ii) the proposed
project will be integrated with existing
efforts; and (iy) all possible efforts have
been made to minimize the amount Ol
funds requested for purchase of equip-
ment necessary for implementation of the
proposed program, project, or activity.

(5) Evaluation (6 points). The extent
to which the application sets oubt 3
format for objective, quantifiable meas:
urement of the success of the propqsc_d
program,! project, or activity in aclievs
ing the stated objectives, including [V
a timetable for compilation of data 105
evaluation and a method of reviewins
the program, project, or activity in '.he;
light of such data; (i) a description o
instruments to be used for evaluation of
the proposed program, project, or Ac
tivity (and of the method for validatiné
such instruments where necessary), oF
a description of the procedure to be ?”lt
ployed in selecting such instruments;
and (iii) provisions for comparison oAI
evaluation results with norms, cqnu?_
group performance, results of othexﬁ pro
grams, or other external standards.
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6) In making the determinations re-
quired under this paragraph, the Assist-
ant Secretary is authorized to purchase
or utilize the services, recommendations,
and advice of experts in the areas of edu-
cation and human relations from the
pepartment, other Federal agencies,
state or local governmental units, or the
private sector.

(Public Law 92-818, sections 702(b), 710(a)
(1), 7T10(¢) (1), (2), (4), and (6))

(¢) Funding criteria. In determining
amounts to be awarded to applicants for
assistance under this subpart, the Assist-
ant Secretary shall apply the following
eriteria.;

(1) The additional cost to such appli-
cant (as such cost is defined in § 185.13
(@) of effectively carrying out its pro-
posed program, project, or activity, as
compared to other applicants in the
State; and

(2) The amount of funds available for
assistance in the State under the Act in
relation to the other applications from
the State pending before him. The As-
sistant Secretary shall not be required to
approve any application which does not
meet the requirements of the Act or this
part, or which sets forth a program, proj-
ect, or activity of such insufficient prom-
ise for achieving the purposes of the Act
that its approval is not warranted. In ap-
plying the criterion set out in this sub-
paragraph, the Assistant Secretary shall
award funds to applicants from a State
(whose applications meet such require-
ments and are of sufficient promise to
warrant approval) in the order of their
ranking on the basis of the criteria set
out in this section until the sums allotted
to such State for the purposes of this
subpart have been exhausted.

(Public Law 92-318, sections 705(a) (1), 705
(b} (3), 708(b), T10(e) (6))

§§185.15-185.20 [Reserved]
Subpart C—Pilot Projects
§185.21 Eligibility for assistance.

(a) A local educational agency which
s eligible for assistance under § 185.11
may apply for assistance by grant or con-
iract for funds reserved pursuant to
§185.95(¢), for unusually promising and
inovative pilot programs or projects
Speclally designed to overcome the ad-
verse effects of minority group isolation
by Improving the academic achievement
Of children in one or more minority group
folated schools, if the number of mi-
Lority group children enrolled in the
SCrlxools of such agency for the fiscal year
{?-P?edixxg the fiscal year for which as-
;n_st.xm:e is to be provided (1) is at least
.3‘.000. or (2) constitutes more than 50
bercent of the total number of children
furolled in such schools,

(Public Law 92-318, sections 705(a) (2),

T08(b) )
) A local educational

S agency shall
ng ohsidered eligible for assistance un-
orers s subpart if it is implementing or
Perating under g plan described in
t appii ‘) or (b), regardless of whether
§1g5 1, 10T OF recelves assistance under
*100.11 (a) or (b), -

Publie
\¥ublic Law 92-318, section 706(b))
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§ 185.22 Authorized activities.

(a) Assistance under this subpart shall
be made available to carry out the au-
thorized activities described in § 185.12
with respect to the children or schools to
be served by the proposed program, proj-
ect, or activity.

(Public Law 92-318, sections 706(b), 707(b))

(b) Activities to be assisted under this
subpart shall be directed toward improv-
ing the academic achievement of chil-
dren in minority group isolated schools,
particularly in the basic areas of read-
ing and mathematics. In general, such
activities should bear directly upon
classroom performance, through reme-
dial services; the provision of additional,
specially trained professional or other
staff members; recruiting, hiring, and
training of teacher aides; and develop-
ment and use of new curricula and in-
structional methods, practices, and
techniques (and acquisition of related
instructional materials) ; however, the
Assistant Secretary shall consider other,
indirect approaches which offer unusual
promise in overcoming the adverse effects
of minority group isolation.

(Public Law 92-318, sections 706(b), 707(b))

(¢) The provisions of §185.12 (b),
(¢c), and (d) shall apply to assistance
made available under this subpart.

(Public Law 92-318, sections 706 (b), 707)
§ 185.23 Applications.

Applications for assistance under this
subpart shall comply with the provi-
sions of § 185.13.

(Public Law 92-318, section 710(a))
§ 185.24 Criteria for assistance.

(a) In approving applications for as-
sistance under this subpart, the Assist-
ant Secretary shall apply the objective
criteria set' out in § 185.14(a).

(Public Law 92-318, sections 706(b), 710(c)
(1), (2), and (3))

(b) The Assistant Secretary shall
determine the educational and program-
matic merits of applications for assist-
ance under this subpart on the basis of
the criteria set out in § 185.14(b), except
that the Assistant Secretary shall also
determine the replicability of the pro-
posed program, project, or activity on the
basis of the following considerations (8
points) :

(1) The extent to which the applica-
tion demonstrates special thoroughness
and specificity in the areas of needs
assessment and evaluation design;

(2) The extent to which the applicant
proposes (i) to extend some or all of the
activities to be carried out under the
program, project, or activity to be as-
sisted fo schools operated by the local
educational agency which are not in-
cluded in such program, project, or
activity; and (ii) to provide opportuni-
ties for interested parties to observe the
program, project, or activity, inspect
project materials, equipment, and facili-
ties, and interview staff members of such
agency responsible for design and imple-
mentation of the program, project, or
activity;
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(3) The extent to which the applica-
tion provides for effective collection and
organization of information on the edu-
cational results of the proposed program,
project, or activity; and

(4) The extent (i) to which the pro-
posed program, project, or activity in-
cludes activities of modest to average
cost, and (ii) to which secondary oper-
ating costs and one-time developmental
costs are clearly and separately identi-
fled in the application, regardless of
whether assistance is requested to cover
such costs,

(Public Law 92-318, sections 706(b), 710(c)
(1), 710(c) (4).)

(¢) In determining the amounts to
be awarded to local educational agencies
for assistance under this subpart, the
Assistant Secretary shall apply the cri-
terial set out in § 185.14(¢c).

(Public Law 02-318, sectlons 705(a) (2), 705
(b) (8), 706(b), 710(c) (5))

§§ 185.25-185.30 [Reserved]

Subpart D—Metropolitan Area
Projects
§§ 185.31-185.40 [Reserved]

Subpart E—General Requirements for
Educational Agencies

§ 18541, Advisory committees.

(a) Consultation with advisory com-
mittee. A local educational agency shall,
prior to submission of an application for
assistance under subpart B, C, or D of
this part, consult with a districtwide
advisory committee formed in accord-
ance with paragraph (c¢) of this section
in identifying problems and assessing the
needs to be addressed by such applica-
tion. Such agency shall afford such com-
mittee a reasonable opportunity (not less
than 10 days) in which to review and
comment upon such application, and
shall establish such committee at least
5 days prior to the commencement of
such review period. In connection with
the establishment of such committee,
the applicant shall furnish to each mem-
ber of such committee a copy of the Act
and this regulation.

(Public Law 92-318, section 710(a) (2) (B))

(b) Public hearing. Prior to submission
of an application under subpart B, C, or
D of this part, such agency shall hold at
least one open, public hearing with
parents, teachers, and (in any school
district where a proposed program,
project, or activity will affect the second-
ary school(s)) secondary school stu-
dents, including but not limited to the
members of a committee formed in ac-
cordance with paragraph (c) of this sec-
tion, at which hearing such persons are
afforded a full opportunity to understand
the program, project, or activity for
which assistance is being sought and to
offer recommendations thereon. Such
hearing shall be held no less than 7 days
prior to submission of an application un-
der the Act, and shall be advertised in
a newspaper of general circulation or
otherwise made public not less than 5
days prior to the date of such hearing.
Evidence of such publication and a copy
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of the minutes of .the hearing required
by this subparagraph shall be submitted
with such ageney’s application for as-
sistance.

(Public Law 92-318, section 710(2)(2) (A))

(¢) Composition of committee. (1) In
order to establish a districtwide advisory
committee as required by this section, &
local educational agency shall designafe
at least five civic or community organiza~
tions, each of which shall select a mem-~
ber of the committee, The civic or com-
munity organizations which participate
in the selection process shall, when taken
together rather than considered indi-
vidually, be broadly representative of the
minority and nonminority communities
to be served by the proposed programi,
projeet, or activity.

(2) Such agency shall designate one
nonminority group classroom teacher
and one such teacher from each minority
group substantially represented on the
faculty of such agency to serve as mem-
bers of the districtwide advisory com-
mittee.

(3) A committee formed under this
paragraph must be composed of equal
numbers of nonminority group members
and members from each minority group
substantially represented in the ecom-
munity. (For example, in a school
district containing both Negro and
Spanish-surnamed communities, the
committee shall be composed of equal
numbers of Negro, Spanish-surnamed
American, and nonminority group mem-
bers.) At least 50 percent of the members
of the committee shall be parents of
children directly affected by a program,
project, or activity described in subpart
B, C, or D of this part. In addition to
members appointed pursuant to sub-
paragraphs (1) and (2) of this para-
graph, and taking into account the stu-
dents to be appointed pursuant to sub-
paragraph (4) of this paragraph, such
agency shall select the minimum number
of additional persons as may be necessary
to meet the requirements of this subpara-
graph. (For example, if in a biracial
community the civic or community or-
ganizations designate three minority
group members and two nonminority
group members, three of whom are par-
ents: and two teachers who are not par-
ents are also selected, and two students
are to be selected pursuant to subpara-
graph (4) of this paragraph, the agency
must select two nonminority parents and
one minority parent to complete the
committee.)

(4) Committee members appointed
pursuant to subparagraphs (1), (2), and
(3) of this paragraph shall select one
nonminority group secondary school stu-
dent and one such student from each
minority group substantially represented
in the community to serve as members of
the districtwide advisory committee.
Such students shall be regularly enrolled
in a secondary school or schools operated
by the local educational agency.

(5) A committee which has been
formed pursuant to an order of a Federal
or State court for the desegregation of
the school system of such agency may
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be designated as the districtwide ad-
visory committee required by this section,
provided that the requirements of sub-
paragraphs (2), (3), and (4) of this
paragraph are observed.

(Public Law 92-318, section 710(a) (2) (B))

(d) Comments by commitiee; hear-
ings. No application by a local educa-
tional agency for assistance under Sub-
part B, C, or D of this part shall be
approved which is not accompanied by
the written comments of a committee
formed pursuant to paragraph (a) of this
gection. If a majority of the members
of such committee requests an informal
hearing with the Assistant Secretary
with respect to such application, an op-
portunity for such a hearing shall be
afforded to such committee prior to ap-
proval of such application. The Assistant
Secretary or his designee shall hold such
hearing in or near the school district
served by such agency, and in no case
at a greater distance from such school
district than the appropriate Regional
Office of the Department. The Assistant
Secretary or his designee shall commu-
nicate his findings as to the matters pre-
sented by such commitiee at such hear-
ing, and his action or decision on the
basis of such findings, to the commitiee
and the affected local educational
agency, in writing, prior to approval of
such agency’s application for assistance.

(Public Law 92-318, section 710(b))

(e) Postaward consultation. Each ap-
plication by a local educational agency
for assistance under the Act shall con-
tain an assurance that such agency will
consult at least once a month with its
districtwide advisory committee estab-
lished under this section (in formal meet-
ings of such committee) with respect to
policy matters arising in the adminis-
tration and operation of any program,
project, or activity for which funds are
made available under the Act, and that
it will provide such committee with a
reasonable opportunity to periodically
observe (upon prior and adequate notice
to such agency at such time or times as
such committee and agency may agree)
and comment upon all project-related
activities. (Such consultation shall not
be required in the event that the local
educational agency is not awarded as-
sistance under the Act.) Each such for-
mal meeting shall be open to the public,
and shall be advertised in a newspaper
of general circulation or otherwise made
public not less than 5 days prior to the
date of such meeting.

(Public Law 92-318, section 710(a)(3))

(f) Publication. The names of the
members of the districtwide advisory
committee established pursuant to para-
graph (a) of this section, and a state-
ment of the purpose of such committee,
shall be published in a newspaper of gen-~
eral circulation or otherwise made pub-
lie not less than 5 days prior to the pub-
lic hearing required by paragraph (b)
of this section. Evidence of such publica-
tion shall be submitted with the local

educational agency’'s application
assistance.

((Publlc Law 92-318, sections 710(a) (2) and
3))

(g) Comments and suggestions by
committee. No amendment to the pro-
gram, project, or activity of a local educa-
tional agency shall be approved, and no
additional funds made available under
the Act, unless the districtwide advisory
committee has been given an opportunity
to comment upon such amendment of
or addition to the program, project, or
activity. Such comments shall be included
with any application submitted by such
agency for such amendment or additions.
Amendments or additions sugzested by
the districtwide advisory committee shall
be forwarded by the local education
agency, with or without comment by
such agency, to the Assistant Secrefary
for his consideration.

(Public Law 92-318, section 710(a)(3))

for

(h) Student advisory committees. (1)
The local educational agency shall, not
more than 15 days after approval of an
application for assistance under the Act,
establish in accordance with subpara-
graph (2) of this paragraph a student
advisory committee of secondary school
students at each school which will be
affected by any program, project, or
activity assisted under the Act and which
offers secondary instruction.

(2) Each such committee shall be com-
posed of equal numbers of nonminority
group. secondary students and of such
students from each minority group sub-
stantially represented in each such
school. The members of each such com-
mittee shall be selected by the student
body or the student government of such
school. Each such committee shall have
at least six members.

(3) The application of such agency
shall contain an assurance that repre
sentatives of the agency will periodically
consult with student advisory commitiee
established pursuant to this para
concerning matters releyvant to the
gram, project, or activity, and
copies of the Act and this re
and the agency’s approved project :
posal will be supplied to all members 0!
such committees. A

(4) The names of the members o suci
committees, and a statement of the
purchase of such commitiees, shall be
published in a newspaper of general cir-
culation, or a student newspapel,
otherwise-made public not more taal
days after approval of an application 19
assistance under the Act. The names ©
the members of committees formed purs
suant to this paragraph and evidence 0f
such publication shall be Subml't‘.cu to
the Assistant Secretary not more than 30
days after such approval
(Public Law 92-318, sections 710(a) (2
710(a) (3))

§185.42 Participation by children en
rolled in nonpublic schools.

(a) Assurances. Applications by logﬂi

educational agencies for assisiance unde

) (B)»
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subpart B, C, D, or F of this part shall
contain:

(1) In the case of project activities
primarily directed to minority group chil-
dren, an assurance that to the extent
consistent with the number of minority
group children who are enrolled in non-
public nonprofit elementary and second-
ary schools in the area to be served
(which are operated in a manner free
from discrimination on the basis of race,
color, or national origin, and which do
not serve as alternatives for children
seeking to avoid attendance in desegre-
gated or integrated public schools), the
participation of which children would
assist in achieving the purposes of the
Act, the applicant (after consultation
with the appropriate nonpublic school
officials) has made provision for the par-
ticipation of such children on an equit-
able basis; and

(2) In the case of project activities di-
rected to minority and nonminority
group children, teachers, and other edu-
cational staff, an assurance that to the
extent consistent with the number of
children, teachers, and other educational
staff enrolled or employed in nonpublic
nonprofit elementary and secondary
schools within the sehool district of the
applicant (which are operated in a man-
ner free from diserimination on the basis
of race, color, or national origin, and
which do not serve as alternatives for
children seeking to avoid attendance in
desegregated or integrated public
schools), the participation of which chil-
dren, teachers, and other educational
staff would assist in achieving the pur-
poses of the Act or, in the case of an
application under Subpart F of this part,
would assist in meeting the needs de-
scribed in that subpart, the applicant
(after consultation with the appropriate
honpublic school officials) has made pro-
Vision for the participation of such chil-
dren, teachers, and other educational
stafl on an equitable basis.

(Public Law 92-318, section 710(a) (12))

()  Definitions. (1) “Area to be
Served,” for purposes of paragraph (a)
(1) of tl}is section, means the general
geographical area in which the program,
%l olect, or activity assisted under subpart
‘.C; D, or F of this part is to be con-
tucted, and may include the entire school
tistrict of the local educational agency.
The area to be served shall be determined
on the basis of the activities proposed to
bt undertaken by the local educational
~sency, the need for such activities in
lonpublic schools serving the school dis-
;“;L of such agency, and the appropri-
"::uess of participation by -children,
:;A]{ffllt-}'s. and other educational staff en-
’V'iwd In or employed by such nonpublic
5Chools,

i) “An equitable basis” for participa~
g..",”p[ nonpublic schoolchildren, teach-
b'otv and other educational staff, for pur-
maes of paragraph (a) of this section,
'c.jlj‘;’.‘j that the special needs of such
iy én en, teachers, and other educational
thas Shall be served to the same extent
D-o-rj}iucl‘l nheeds are served with respect

children, teachers, and other educa-
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tional staff enrolled in or employed by
the local educational agency.

(Public Law 92-318, section 710(a) (12))

(c) Ezclusion of discriminatory non-
public schools. No child, teacher, or other
educational staff member shall partici-
pate in any activity assisted under the
Act if such child, teacher, or other edu-
cational staff member is enrolled in or
employed by a nonpublic school which
is operated on a racially segregated basis
as an alternative for children seeking to
avoid attendance in desegregated or in-
tegrated public schools, or otherwise
practices, or permits to be practiced, dis-
crimination on the basis of race, color,
or national origin in admissions or the
operation of any school activity. Deter-
minations required under this paragraph
shall be made in accordance with
§ 185.43(a).

(Public Law 92-318, section 702(b), 706(d)
(1), 710(a) (12))

(d) Applicability. (1) The participa-
tion of children, teachers, or other edu-
cational staff enrolled in or employed by
a nonpublic school shall be considered to
assist in achieving the purposes of the
Act if such nonpublic school is attended
by a significant number or percentage of
minority group children, or is imple~
menting a plan to desegregate or reduce
minority group isolation in its student
body and faculty to a significant extent,
or is part of a nonpublic school system
implementing a plan to desegregate or
reduce minority group isolation in one
or more schools and is significantly ai-
fected by such plan.

(2) The participation of children,
teachers, or other educational staff en-
rolled in or employed by a nonpublic
school shall be considered to assist in
meeting the needs described in subpart
F of this part if such school is attended
by a significant number or percentage of
minority group children who are from
an enyironment in which a dominant
language is other than English and who,
because of language barriers and cultural
differences, do not have equality of edu-
cational opportunity.

(Public Law 92-318, sections 702(b), 706(d)
(1),708(c) (1), 710(a) (12))

(e) Assessment of needs. The special
needs of children, teachers, and other
educational staff enrolled in or employed
by nonpublic schools, the number of such
children, teachers, and staff who will
participate in activities assisted under
the Act, and the types of special services
to be provided for them, shall be deter-
mined, after consultation with officials of
such schools and other persons knowl-
edgeable of the needs of such children,
teachers, and other educational staff, on
a basis comparable to that used in pro-
viding for the participation in activities
assisted under the Act by children, teach-
ers, and other educational staff enrolled
in or employed by schools operated by
the local educational agency.

(Public Law 92-318, section 710(a) (12) )

(f) Imformation required. An applica~
tion by a local educational agency for

assistance under the Act shall show the
number of children, teachers, and other
educational staff enrolled in or employed
by nonpublic schools who are expected
to participate in the program, project, or
activity described therein, and the de-
gree and manner of their expected par-
ticipation. For each nonpublic school
which enrolls such children or employs
such teachers and other educational
staff, the application shall show the
total enrollment of such school, by race,
and the racial composition of the faculty
and staff. Such application shall also
describe the manner in which and extent
to which representatives of such non-
public schools, and persons knowledge-
able of the needs of the children, teach-
ers, and other educational staff enrolled
in or employed by such schools have par-
ticipated in the development of the ap-
plication, and the provisions which have
been made for effective liaison with such
representatives or persons with regard to
operation and review of the proposed
program, project, or activity.

(Public Law 92-318, sections 706(d) (1) (A),
710(a) (12) )

(g) Joint oparticipation. Programs,
projects, or activities assisted under the
Act may be carried out at such locations
as will efficiently and conveniently serve
the children, teachers, and other educa-
tional staff of the affected public and
nonpublic schools. Any project involv-
ing a joint participation of children,
teachers, and other educational staff en-
rolled in or employed by public and non-
public schools shall include such pro-
visions as are necessary to prevent sepa-
ration of such children ,teachers, and
other educational staff by school or re-
ligious affiliation in any class or other
project unit.

(Public Law 92-318, section 710(a) (12))

(h) Activities on mnonpublic school
premises. Public school personnel may be
made available in other than public
school facilities to the extent necessary
to provide special services for those
children, teachers, or othér educational
staff for whose needs such special serv-
ices were designed, when such services
are not normally provided by the non-
public school. The applicant shall main-
tain admmistrative direction and control
over such services. Mobile or portable
equipment may be used on nénpublic
school premises only for such time within
the project period as is necessary for the
successful participation in such pro-
gram, project, or activity by children,
teachers, and other educational staff en-
rolled in or employed by such nonpublic
schools. Provisions for special services for
children, teachers, and other educational
staff enrolled in or employed by nonpub-
lic schools shall not include the payment
of salaries for teachers or other employ-
ees of nonpublic schools, nor shall they
include the use of equipment other than
mobile or portable equipment on non-
public school premises or any construc-
tion, remodeling, or repair of nonpublic
school facilities. “Mobile or portable
equipment,” for purposes of this para-
graph, means manufactured items which
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have an extended useful life and are
not consumed in use, and are not per=
manently fastened to the building or the
grounds.

(Public Law 92-318, section 710(a) (12))

d) Waiver. In any case where a local
educational agency considers itself to be
prohibited by law from providing for the
participation of children, teachers, and
other educational staff enrolled in or em-
ployed by nonpublic schools as required
by this section, such agency shall furnish
to the Assistant Secretary copies of such
laws, rules, court decisions, or opinions
of State legal officers as are necessary to
set out the basis for such prohibition.
Where such prohibition exists, the As-
sistant Secretary may waive such re-
quirement with respect to such agency
and arrange for the participatiaon of such
children, teachers, and other educational
staff as provided in sections 712(¢) (1)
and (2) of the Act.

(Public Law 92-318, sections 712(c) (1) and
(2))

(j) Failure to provide for nonpublic
school participation. If a local educa-
tional agenecy fails to provide for the
participation, on an equitable basis, of
children, teachers, and other educational
staff enrolled in or employed by non-
public schools in the school district
served by such agency on any grounds
other than those authorized by para-
graph (i) of this section, it shall set out
such grounds in its application or upon
inquiry by the Assistant Secretary. If
the Assistant Secretary determines such
grounds to be insubstantial, and if the
Assistant Secretary further determines
that a local educational agency has sub-
stantially failed to provide for the par-
ticipation, on an equitable basis, of such
children, teachers, and other educational
staff, he shall arrange for such participa-
tion as provided in section 712(c) (3) of
the Act.

(Public Law 92-318, section 712(c) (3) )

(k) Informal conference. Representa-
tives of States, local educational agen-
cies, nonpublic schools, or children,
teachers, and other educational staff en-
rolled in or employed by nonpublic
schools whose interests are directly af-
fected by a determination made under
this section may request an informal con-
ference with the Assistant Secretary to
show cause why such determination
should be reviewed or revised. The As-
sistant Secretary or his designee shall
hold such a conference within 15 days
of receipt of such a request.

(Public, Law 92-318, sections 710(a) (12) and
712(¢))

§ 185.43 Limitations on eligibility.

(a) Transfers to discriminatory non-
public schools. No educational agency
shall be eligible for assistance under the
Act if, after June 23, 1972, it has trans-
ferred (directly or indirectly by gift,
lease, loan, sale, or other means) any
real or personal property, or made avail-
able any services, to a nonpublic school
or school system (or any persen or or-

-
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ganization controlling, operating, or in-
tending to establish such a school or
school system) without a prior determi-
nation that such nonpublic school or
school system is not operated on a ra-
cially segregated basis as an alternative
for children seeking to avoid attendance
in desegregated or integrated public
schools, and that such nonpublic school
or school system does not otherwise prac-
tice, or permit to be practiced, discrimi-
nation on the basis of race, color, or na-
tional origin in admissions or in the
operation of any school activity.

(1) Subsequent to the effective date
of this section, in order to determine
whether a transferee under this para-
graph is a nonpublic school or school
system, or a person or organized con-
lish such a school or school system, an
educational agency shall, at a minimum,
obtain from such transferee, in writing,
the following information:

(i) The legal name and address of the
transferee and, if the immediate trans-
feree is acting in a representative ca-
pacity, the legal name and address of
his or its principal;

(ii) A copy of the articles of incor-
poration, charter, bylaws, or other docu-
ments indicating the legal status and
stated purposes of the transferee or his
or its principal; and

(iii) A statement of the use to be made
of the property or services to be trans-
ferred.

(dv) In the case of a fransfer occurring
subsequent to June 23, 1972, but prior to
the effective date of this section, a deter-
mination required by this subparagraph
shall be substantiated by credible evi-
;lence satisfactory to the Assistant Secre-
ary.
(2) Subsequent to the effective date of
this section, in making the prior deter-
mination required under this paragraph
as to the nature and practices of a non-
public school or school system, an educa-
tional agency shall, to a minimum, obtain
from such school or school system, in
writing, the following information:

(i) Whether the school has publicized
a policy of nondiscrimination in admis-
sions, educational policies, scholarship
programs, athletics, and extracurricular
activities;

(i) Whether the school has publicized
this policy in @ manner intended and rea-
sonably likely to bring into the atten-
tion of school-age minority group per-
sons, and their families, without making
other statements or taking actions that
negate the effect of such publicity;

(iii) Whether applicants for admission
have been treated on a nondiseriminatory
basis, and whether the racial composi-
tion of faculty, staff and student body is
consistent with a policy of nondiscrim-
ination;

(iv) Whether scholarship assistance is
made available without regard to race,
and whether students and scholarship
recipients are recruited among all seg-
ments of the community; and

(v) Whether the school’s incorpora-
tors, founders, board members, or donors
of its land or buildings are announced or

generally known as having as a primary
objective the maintenance of segregated
education, or are announced or identifleq
as officers or active members of an orga-
nization with such an objective,

(vi) In the case of a transfer occurring
subsequent to June 23, 1972, but prior
to the effective date of this section, a
determination required to be made by
this subparagraph shall be subsfantiated
by credible evidence satisfactory to the
Assistant Secretary.

_(3) For purposes of subparagraph (2)
(iii) of this paragraph, a nonpublic
school which has no minority students,
or a nonpublic school system which has
no minority students in one or more of
its schools, shall be presumed to discrim-
inate. If such a nonpublie school or school
system has also failed to adopt and pub-
lish a policy of nondiscrimination in ac-
cordance with subparagraphs (2) (i) and
(2) (ii) of this paragraph, the presump-
tion of discrimination shall be conclusive.

(4) The fact that a local educational

agency may have obtained an assurance
or statement of nondiscrimination from
a transferee, or included such assurance
or statement in the transfer documents,
shall not excuse such agency from mak-
ing the determination required by this
paragraph.
{Public Law 92-318, section 706(d)(1)(A);
Green v. Connally, 330 F. Supp. 1150 (DC
D.C. 1971), afi'd sub nom. Colt v, Green, 40¢
U.S. 997 (1971); Wright v. City of Brighton,
Alabama, 441 F. 2d 447 (5th Cir. 1971), cert.
den. 404 U.S. 915 (1971))

(b) Demotion or dismissal of minority
group personnel. (1) No educational
agency shall be eligible for assistance
under the Act if, after June 23, 1972, it
has had or maintained in effect any prac-
tice, policy, or procedure which results
in the disproportionate demotion or dis-
missal of instructional, administrative, or
other personnel from minority groups in
conjunction with desegregation or the
implementation of any plan or the con-
duct of any activity described in section
706 of the Act, or which has resulted In
the disproportionate demotion or dis
missal of such personnel during the pe-
riod in which such educational agencs
has been desegregating (or eh.mmr\tx:?‘.'
or reducing isolation of minorify rouP
children) pursuant to an order of a Fed-
eral or State court, a plan nppl‘O\'EG;PF
the Secretary as adequate under tne
VI of the Civil Rights Act of 1964, or &
order of a State agency or official of com-
pefent jurisdiction. e

) For purposes of this subparagt ﬂi{yi
a disproportionate demotion or dis! : :d'
of minority group personnel has ocr.-xzn r: -
if the ratio of minority group elemelAt?{{_
school teachers, secondary school tc—\cg 5
ers, principals, or other stafl dem‘Q‘tL
dismissed to the number of such min
group personnel employed by -
agency before such demotions or i
missals exceeds by more than 10 I-T_
centage points the ratio of Smh{,ndbér
minority group personnel so .demockm‘;
dismissed over the same period of **
to the numker of such nonminority Srii Y
personnel employed by such agency priot

HA

such
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to such demotions or disniissals. (For ex-
ample, such an agency would be in viola-
tion of this subparagraph if it has de-
moted or dismissed 21 percent of its
minority group principals and 10 percent
of its nonminority group principals over
the same period of time.)

(ii) For purposes of this paragraph, a
demotion includes any reassignment (a)
under which a faculty or staff member
receives less pay or has less responsibility
than under the assignment he held prior
to such reassignment, (b) which requires
a lesser degree of skill than did the as-
sinment he held previously, or (¢) under
which he is required to teach in a subject
or grade other than one for which he is
certified or in which he has substantial
experience or qualifications.

(iii) For purposes of this paragraph, a
dismissal includes any termination of or
failure to renew a contract, for cause or
otherwise, including resignations im-
pelled by threatened administrative or
other sanctions.

(2) No educational agency' shall be
eligible for assistance under the Act if,
after June 23, 1972, it has had or main-
tained in effect any other practice, policy,
or procedure which results in discrimina-
tion on the basis of race, color, or na-
tional origin in the reeruiting, hiring,
promotion, payment, demotion, dismis-
sal, or assignment of any of its employees
(or other personnel for which such
agency has any administrative respon-
sibility), including the assignment of
full-time classroom teachers to the
schools of such agency in such a man-
ner as to identify any of such schools
as intended for students of a particular
race, color, or national origin.

(3) (i) A practice, policy, or procedure
resulting in the disproportionate demo-
tion or dismissal of minority group per-
sonnel shall be considered to be or re-
main in effect after June 23, 1972, if at
the time such agency applies for assist-
énce under the Act, the proportion of
minority group elementary schoolteach-
&5, secondary schoolteachers, principals,
Orother staff affected by such demotions
or dismissals has not heen restored at
legst to the proportion which existed
Prior to such demotions or dismissals,
unless such an agency which has had or
maintained in effect such a practice,
bolicy, or procedure submits with its ap-
pl‘“.",‘ﬁ’“, for assistance information
establishing that such a practice, policy,
Or procedure has not been in effect since
June 23, 1972, as demonstrated by cor-
rective measures taken and progress
8chieved in eliminating the results of
such a practice, policy, or procedure.

U A demotion or dismissal shall be
tonsidered to be discriminatory if the
Staff member demoted or dismissed has
F?-L- been selected on the basis of objec~
/¢, nonracial, reasonable, and non-
g1-><11n11natory criteria applied to staff
jonbers of all ractal or ethnic groups.
Cegmf:mmnatory practice, policy, or pro-
moTe shall be considered to be or re-
[‘“{_ i effect after June 23, 1972, if, at
ane "€ such agency applies for assist-

C€ under the Act, any staff member so
or dismissed has not been of-
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fered reinstatement to his former posi-
tion and offered pecuniary compensation
for any loss incurred as a result of such
demotion or dismissal, or if any staff
vacancy occurring subsequent to any
demotion or dismissal in the process
of desegregation is or has been filled
through hiring of a person of a different
race, color, or national origin before a
qualified staff member so demoted or dis-
missed has been offered employment in
such vacancy and has failed to accept
such an offer.

(Public Law 92-318, section 706(d)(1)(B);
Senate Report No, 92-61, p. 19; Singleton
v. Jackson Municipal Separate School Dis-
trict, 419 F. 2d 1211 (5th Cir. 1969))

(¢) Classroom segregation. No edu-
cational agency shall be eligible for as-
sistance under the Act if, affer June 23,
1972, it has had or maintained in effect
any procedure for the assignment of chil-
dren to or within classes which results
in any separation of minority group from
nonminority group children for more
than 25 percent of the schoolday class-
room periods, in conjunction with de-
segregation or the conduct of any activity
described in section 706 of the Act, This
paragraph shall not be construed to
prohibit bona fide ability grouping as a
standard pedagogical practice. Such
grouping is that which is:

(1) Based upon nondiscriminatory, ob-
jective standards of measurement which
are educationally relevant to the pur-
poses of such grouping and which, in the
case of national origin minority group
children, do not essentially measure
English language skills (except for as-
signment to remedial language classes) ;

(2) Determined by the nondiscrimina-
tory application of the standards de-
scribed in subparagraph (1) of this para-
graph, and maintained for only such por-
tion of the school day classroom periods
as is necessary to achieve the purposes
of such grouping;

(3) Designed to meet the special needs
of the students in each group determined
by the application of the standards de-
scribed in subparagraph (1) of this para-
graph and to improve the academic
performance and achievement of stu-
dents determined to be in the less aca-
demically advanced groups, by means of
specially developed curricula, specially
trained or certified instructional person-
nel, and periodic retesting to determine
academic progress and eligibility for pro-
motion; and

(4) Validated by test scores or other
reliable objective evidence indicating the
educational benefits of such grouping.
(Public Law 92-318, section 706(d) (1) (C);
Senate Report No, 92-61, p. 19)

(d) Discrimination against children.
No educational agency shall be eligible
for assistance under the Act if, after
June 23, 1972, it has had or maintained
in effect any practice, policy, or pro-
cedure which results or has resulted in
discrimination against children on the
basis of race, color, or national origin,
including but not limited to:

(1) Limiting curricular or extracur-
ricular activities (or participation by
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children therein) in order to avoid the
participation of minority group children
in such activities;

(2) Denying equality of educational
opportunity or otherwise discriminating
against national origin minority chil-
dren on the basis of language or cul-
tural background;

(3) Permitting the rental, use, or en-
joyment o fany of such agency’s facil-
ities or services by any group or organi-
zation which discriminates against mi-
nority group children aged 5 to 17,
inclusive, in its admissions or member-
ship policies, or otherwise practices, or
permits to be practiced, discrimination
against such children on the basis of
race, color, or national origin;

(4) Imposing disciplinary sanctions,
including expulsion, suspension, or cor-
poral or other punishment, in a manner
which discriminates against minority
group children on the basis of race, color,
or national erigin;

(5) Assigning students to ability
groups, tracks, special education classes,
classes for the mentally retarded, or other
curricular or extracurricular activities
on the basis of race, color, or national
origin. Racially or ethnically identifiable
groups, fracks, or classes which cannot
be justified educationally under the cri-
teria set out in paragraph (¢) of this sec-
tion shall be presumed to be assigned on
the basis of race, color, or national origin,

(6) Denying comparable facilities or
instructional or other services to minor-
ity group children enrolled in the schools
of such agency on the basis of race, color,
or national origin.

(Public Law 92-318, section 706(d) (1) (D))

(e) Continuing conditions of eligibil-
ity. The limitations on eligibility set
forth in this section shall be continuing
conditions of eligibility during the zn-
tire period for which assistance is made
available to an educational agency under
the Act, and such agency's failure to
comply with such conditions after the
award of such assistance shall be
grounds for termination of assistance
and for such other sanctions as the As-
sistant Secretary may determine.

(Public Law 92-318, section 706(d) (1); Sen-
ate Report No. 92-61, p. 18, 41-42)

§ 185.44 Waiver of ineligibility.

(a) In the event that a loecal educa-
tional agency prior to the award of as-
sistance under the Act is determined to
be ineligible for such assistance under
§ 185.43, such agency may apply to the
Eﬁf:rt_ary for a waiver of such ineligi-

Y.

(Public Law 92-318, sections 706(d) (1)-(3))

(b) An application for waiver under
paragraph (a) of this section shall con-
tain such information and assurances
as will insure that any practice, policy,
procedure, or other activity resulting in
Ineligibility has ceased to exist to occur,
and shall include such provisions as are
necessary to insure that such practice,
policy, procedure, or activity will not
reoccur after the submission of such
application,
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(Public Law 92-318, sections 706(d) (1)-(3))

(¢) Transfers to discriminatory non-
public schools: In the case of ineligi-
bility under § 185.43(a), an application
for waiver shall contain:

(1) A list of all property transferred or
services made available to nonpublic
schools or school systems operated on a
racially segregated basis or which prac-
tice, or permit to be practiced, discrimi-
nation on the basis of race, color, or na-
tional origin in admissions or the opera-
tion of any school activity, the names
and addresses of such schools or school
systems, and the consideration received
for such transfers;

(2) Evidence that all transfers de-
seribed in subparagraph (1) of this para-
graph have been rescinded and all un-
earned consideration received therefor
has been repaid or returned, to the ex-
tent possible under the applicable State
law; and

(3) A statement of steps taken by such
agency to avoid or prevent such trans-
fers in the future.

(Public Law 92-318, sections 706(d) (1)-(3))

(d) Demotion or dismissal of minority
group personnel:

(1) In the case of ineligibility under
§ 185.43(b) (1) of this part resulting
from the disproportionate demotion or
dismissal of instructional, administra-
tive, or other personnel from minority
groups, an application for waiver shall’
contain:

(i) A plan of affirmative action to in-
sure that within a reasonable time from
the date of such application, the propor-
tion of minority group elementary school
teachers, secondary school teachers,
principals, or other staff affected by such
demotions or dismissals will be restored
at least to the proportion which existed
prior to such demotions or dismissals;
and

(ii) A statement of steps taken by such
agency to prevent any future dispropor-
tionate demotion or dismissal of minor-
ity group personnel.

(2) In the case of ineligibility under
§ 185.43(b) (2) resulting from discrimi-
natory demotion or dismissal of instruc-
tional or other personnel from minority
groups in the process of desegregation,
an application for waiver shall contain:

(i) Evidence that all minority group
personnel so demoted or dismissed have
been offered reinstatement to their for-
mer positions and afforded pecuniary
compensation for any loss incurred as a
result of such demotions or dismissals,
such as diminufion in salaries, additional
commuting expenses, and the like;

(ii) A plan of affirmative action as re-
quired by subdivision (i) of subpara-
graph (1) of this paragraph; and

(iii) A statement of steps taken by
such agency to prevent any future dis-
criminatory demotion or dismissal of
minority group personnel, including but
not limited to a statement of objective,
nonracial, and reasonable criteria to be
applied in the event that reinstatement
of minority group personnel as required
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by subdivision (i) of this subparagraph
necessitates a reduction in the number of
elementary school teachers, secondary
school teachers, principals, or other staff,
or in the event of future demotions or
dismissals for any reason.

(3) In the case of ineligibility resulting
from discriminatory assignment of
teachers as prohibited by § 185.43(h) (2),
such applications for waiver shall include
evidence that such agency has assigned
its full-time classroom teachers to its
schools so that no school is identified as
intended for students of a particular
race, color, or national origin. Such
nondiscriminatory assignments shall, in
the case of a local educational agency
implementing a plan described in § 185.11
(a), conform to the requirements of such
plan with respect to the assignment of
faculty. In the case of local educational
agencies not implementing such a plan,
or implementing such a plan which con-
tains no provision as to assignment of
faculty, such assignments shall be made
so that the proportion of minority group
full-time classroom teachers at each
school is between 75 percent and 125
percent of the proportion of such minor-
ity group teachers which exists on the
faculty as a whole, and so that the varia-
tions in such proportions which remain
on various faculties do not correspond
to such variations in the student popula-
tions of such schools.

(4) In the case of inelgibility resulting
from other discriminatory practices, poli-
cies, or procedures prohibited by § 185.43
(b) (2), an application for waiver shall
contain:

(i) Evidence that minority group per-
sonnel subjected to such discrimination
have been reinstated or restored to the
position they held prior to, or would have
held in the absence of, such discrimina-
tion, and have been afforded pecuniary
compensation for any loss incurred as
a result of such discrimination, such as
diminution in salaries, additonal commu-~
tation expenses, and the like; and

(ii) A statement of steps taken by such
agency to prevent such discrimination in
the future.

(5) In the event that the corrective
action required under this paragraph in-
cludes the employment or promotion of
minority group teachers, principals, or
other staff, such agency shall give pref-
erence in such employment or promotion
first to qualified minority group mem-
bers of its own faculty or staff previously
demoted or dismissed for any reason, and
secondly to qualified minority group
faculty and staff members identified by
the Department as previously demoted
or dismissed by other local educational
agencies in conjunction with desegrega-
tion or the conduct of any activity under
the Act.

(Public Law 92-318, sections 706(d) (1)—(3);
U.S. v. Texas Education Agency (LaVega),
No. 71-3135 (5th Cir., May 10, 1972) )

(e) Classroom segregation: In the case
of ineligibility under § 185.43(¢), an ap-
plication for waiver shall contain:

(1) Evidence that minority group
children are not separated from non-

minority group children by or within
classes for more than 25 percent of the
school day classroom periods, except in
instances of bona fide ability grouping
which meet the requirements of § 18543
(¢), where such agency has demonstrateq
by clear and convincing evidence that
such separation is educationally neces-
sary and is the only available method of
achieving“a specific educational objec-
tive; and

(2) A statement of steps taken by such
agency to insure that separation of mi-
nority and nonminority group children
as prohibited by § 185.43(¢c) will not re-
occur in the future.

(Public Law 92-318, sections 706(d) (1)-(3))

(f) Discrimination against children:
In the case of ineligibility under § 18543
(d), an application for waiver shall con-
tain evidence that the practice, policy, or
procedure prohibited by § 185.43(d) has
ceased to exist or occur and that the ef-
fects of such practice, policy, or proce-
dure have been remedied or eliminated.
In particular:

(1) In the case of a denial of equal edu-
cational opportunity to national origin
minority children as described in § 185.43
(d) (2), such agency shall submit an
educational plan of sufficient comprehen-
siveness to remedy or eliminate the ef-
fects of such denial and to meet the
special educational needs of all national
origin minority group children for whose
education such agency is responsible.
Such a plan, if required and approved
under this subparagraph, shall be im-
plemented regardless of whether funds
for such purpose are made available
under the Act.

(2) In the case of a violation under
§ 185.43(d) (3), such agency shall sub_mit
evidence that such rental, use, or enjoy-
ment of its facilities is no longer per-
mitted, and that any agreement with
respect to such rental, use, or enjoyment
has been rescinded and the unearned
consideration therefore has been re-
turned or repaid, to the extent possible
under the applicable State law.

(3) In the case of assignment of stu-
dents to classes on the basis of race, color,
or national origin as prohibited by
§ 185.43(d) (5), such agency shall submi
evidence that the groups, tracks, OF
classes resulting from such assignment
have been completely eliminated and the
students so assigned have been reas-
signed to classes on a nondiscriminatory
basis; or that the students so assigned
have been retested, re-evaluated, and, il
necessary, reassigned to groups, tracks,
or classes which satisfy the requirements
of § 185.43(c).

(Public Law 92-318, sections 706(d) (1)-(3))

(g) Access to information and rec-
ords: Agencies applying for assistance
under the Act or for a waiver under this
section shall furnish to the Secretary of
the Assistant Secretary such information
and such access to their facilities or rec”
ords as such official may deem necessary
for the administration of the Act, or for
a determination as to eligibility or as l1)0
whether or not a waiver should be

FEDERAL REGISTER, VOL. 37, NO. 233—SATURDAY, DECEMBER 2, 1972




granted, Consideration of applications
for assistance under this part may be
delaved pending submission or collection
of such information. Such information
may include files maintained by such
azency on personnel and students, with
racial or other identification of such per-
sonnel ‘or students, and financial and
other records maintained by such agency.
Asserted considerations of privacy or
confidentiality may not operate to bar
the Department from evaluating or seek-
ing to enforce compliance with any pro-
vision of the Act, this regulation, grant
terms or conditions, or other applicable
laws. Information of a confidential na-
ture obtained by the Department in con-
nection with compliance evaluation or
enforcement shall not be disclosed except
where necessary in formal enforcement
proceedings or as otherwise required by
law,

(Public Law 02-318, sections 706(d) (2),
(8), and (5))

§185.45

(a) Termination and suspension. (1)
Assistance under the Act may be ter-
minated in whole or in part if the Assist-
ant Secretary determines, after affording
the recipient reasonable notice and an
opportunity for a full and fair hearing,
that the recipient has failed to carry
out its approved program, project, or ac-
tivity in accordance with the applicable
law and the terms of such assistance,
or has otherwise failed to comply with
any applicable law, regulation, assur-
ance, term, or condition. Assistance un-
der the Act may be suspended during the
pendency of a termination proceeding
initiated pursuant to this paragraph:
Provided however, That the recipient is
aﬂo_rded reasonable notice and oppor-
tunity to show cause why such action
should not be taken.

(2) Proceedings with respect to the
termination of assistance shall be initi-
ated by mailing to the recipient a notice,
by certiied mail, return receipt re-
Quested, informing the recipient of the
Government’s intent to terminate assist-
ance and of the specific grounds for such
lermination, together with information
regarding the time, place, and nature of
the hearing to be afforded the recipient,
the legal authority and jurisdiction un-
Ger which the hearing is to be held, and
such other information with respect to
the‘conduct of such proceedings as the
Assistant Secretary may determine.

(3) If the Assistant Secretary deter-
Mines for good cause that suspension of
assxslan_ce during the pendency of such
Proceedings is necessary, such notice
shall, in addition to the matters de-
scribed in subparagraph (2) of this para-
frapn. inform the recipient of such de-
a‘-:lﬂnmatlon and shall offer the recipient
. opportunity to show cause why such
ction should not be taken. Such notice
fh,uspension of assistance shall advise
1€ recipient that any new expenditures
o3 ‘:?hgations made or incurred in con-
acetci ‘" with the program, project, or
e Vity assisted during the period of the
*USpension will not pe recognized by the

Termination of assistance.
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Government in the event such assistance
is ultimately terminated. Expenditures
to fulfill legally enforceable commit-
ments made prior to the notice of sus-
pension, in good faith and in accordance
with the recipient’s approved program,
project, or activity, and not in anticipa-
tion of suspension or termination, shall
not be considered new expenditures.

(4) Termination of assistance shall be
effected by the delivery to the recipient
of a final order of termination, signed by
the Assistant Secretary or his designee,
or upon an initial decision of an Admin-
istrative Law Judge becoming final with-
out appeal to or review by the Assistant
Secretary.

(5) In the event assistance is termi-
nated under this section, financial obli-
gations incurred by the recipient prior
to the effective date of such termination
will be allowable to the extent they would
have been allowable had such assistance
not been terminated, except that no
obligations incurred during the period
in which such assistance was suspended
pursuant to subparagraph (1) of this
paragraph and no obligations incurred
in anticipation of such suspension or
termination will be allowed. Within 60
days of the effective date of termination
of assistance under this section, the re-
cipient shall furnish to the Assistant
Secretary an itemized accounting of
funds expended, obligated, and remain-
ing. Within 30 days of a request there-
for, the recipient shall remit to the Gov-
ernment any amounts found due.

(Public Law 92-318, sectlons 706(d), 710
(a) and (b).)

(b) Additional sanctions. In an appro-
priate case, involving violations of the

eligibility limitations set out in § 185.43 °

arising subsequent to approval of an
application for assistance under this part
or a failure to comply with the terms
of a waiver granted pursuant to § 185.44,
the Assistant Secretary shall declare the
award of such assistance to be null and
void as of the date of such violation or
failure, and shall refuse to recognize any
obligation incurred after such date or
to reimburse the recipient for any costs
incurred or expenditures made after such
date, regardless of the date of obligation.
Such sanctions shall be imposed in ac-
cordance with the provisions of this
section.

(Public Law 92-318, sections 706(d), 710
(a) and (b); Senate Report No, 92-61, Pp. 18,
41-42)

(c) Proceedings. (1) If the recipient
requests an opportunity to show cause
why a suspension of assistance pursuant
to paragraph (a)(1) of this section
should not be continued or imposed, the
Assistant Secretary or his designee shall,
within 7 days after receiving such re-
quest, hold an informal meeting for such
purpose.

(2) Hearings respecting the termina-
tion of assistance pursuant to this sec-
tion shall be conducted pursuant to the
provisions of the Administrative Proce-
dure Act (5 U.S.C. 554-557). Proposed
findings of fact, conclusions of law, and
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briefs will be submitted to the presid-
ing officer within 20 days of the conclu-
sion of the hearing.

(3) The initial decision of an Admin-
istrative Law Judge regarding the
termination of assistance under the Act
shall become the decision of the Assist-
ant Secretary without further proceed-
ings unless there is an appeal to, or re-
view on motion of, the Assistant Secre-
tary made in writing no later than 15
days after receipt (by the party request-
ing such appeal or review), of the deci-
sion of the Administrative Law Judge.
A request for appeal or review under
this section shall be accompanied by ex-
ceptions to the initial decision, proposed
findings, supporting reasons, and briefs.
The adverse party shall submit its reply
no later than 15 days after its receipt of
a copy of such request for appeal or
review. The Assistant Secretary shall
issue a final decision in the case of such
appeal or review no later than 45 days
after the final submission of the above
materials by the parties. The Assistant
Secretary may delegate his functions
under this subparagraph to an appellate
review council established and appointed
by him.

(4) The procedures established by this
section shall not preclude the Assistant
Secretary from pursuing any other
remedies authorized by law. Proceedings
pursuant to Part 80 of this title with
respect to the eligibility of an applicant
for assistance under Title VI of the Civil
Rights Act of 1964 (42 U.S.C. 2000d)
shall be governed by the regulations in
that part and Part 81 of this title.

(Public Law 92-318, sections 706(d), 710 (a)
and (b))

(d) Effect of Federal action. No offi-
cial agent, or employee of the Depart-
ment of Health, Education, and Welfare
shall have the authority to waive or alter
any provision of the Act or this regula-
tion, or other relevant Act or regulation,
and no action or failure to act on the
part of such official, agent, or employee
shall operate in derogation of the
Assistant Secretary’s enforcement of
said provisions in accordance with their
terms.

(43 Dec. Comp. Gen., 31 (1963) )

§§ 185.46-185.50 [Reserved]
Subpart F—Bilingual Projects

§§ 185.51-185.60 [Reserved]

Subpart G—Public or Nonprofit
Private Organizations

§ 185.61 Eligibility for assistance.

(a) Eligible applicants. (1) Any public
agency, institution, or organization
(other than a local educational agency)
and any nonprofit private agency, insti-
tution, or organization may apply for
assistance, by grant or contract, from
funds reserved pursuant to § 185.95(d)
(1) (1) to carry out programs, projects,
or activities designed to support the de-
velopment or implementation of a plan
or project described in § 185.11.
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(2) Any such agency, institution, or
organization (other than a local educa-
tional agency or a nonpublic elementary
or secondary school) may apply for such
assistance from funds reserved pursu-
ant to § 185.95(d) (1) (ii) to carry out
such programs, projects, or activities.

(Public Law 92-318, sections 705(a) (3) and
708(b) )

(b) Nonprofit status. A nonprofit
‘agency, institution, or organization, for
purposes of this section, means any or-
ganization owned and operated by one
or more corporations or associations no
part of whose net earnings may lawfully
inure to the benefit of any private share-
holder or individual. Any of the follow-
ing shall be acceptable evidence of non-
profit status:

(1) A reference to the organization's
listing in the Internal Revenue Service’s
most recent cumulative list of organiza-
tions described in section 501(e) (3) of
the Internal Revenue Code as tax
exempt;

(2) A copy of a currently valid Inter-
nal Revenue Service tax exemption cer-
tificate;

(3) A statement from a State taxing
body or the State attorney general cer-
tifying that the organization is a non-
profit organization operating within the
State and that no part of its net earn-
ings may lawfully inure to the benefit of
any private shareholder or individual;

(4) A certified copy of the organiza-
tion's certificate of incorporation or sim-
ilar document if it clearly establishes the
nonprofit status of the organization; or

(5) Any of the evidence described in
subparagraphs (1) through (4) of this
paragraph which applies to a State or
national parent organization, and a
statement by the parent organization
that the applicant organization is a local
nonprofit affiliate.

(Public Law 92-318, sections 708(b), 720
(11); HEW Grants Administration Manual,
Chapter 1-00-30)

(¢) Form of organization. Agencies,
institutions, or organizations assisted
under this subpart may be any form of
legally cognizable entity. Nonprofit cor-
porations are the preferred form of
organization.

(Public Law 92-318, section 708(b) )

: (d) Relation to Ilocal educational

agency. (1) A program, project, or
activity designed to support the imple-
mentation of a plan or project described
in §185.11 may be assisted under this
subpart if the local educational agency
with respect to which the applicant pro-
poses to carry out its program, project, or
activity is implementing such a plan or
project, regardless of whether such local
educational agency applies for or re-
ceives assistance under the Act.

(2) A program, project, or activity
designed to support the development of
a plan or project described in § 185.11
may be assisted under this subpart with-
out regard fo whether the local educa-
tional agency with respect to which the
applicant proposes to carry out its pro-
gram, project, or activity applies for or
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receives assistance under the Act: Pro-
vided, however, That such local educa-
tional agency has requested such support
in the development of such a plan or
project.

(Public Law 92-318, section 708(b).)

§ 185.62 Authorized activities.

Financial assistance under this subpart
shall be available for programs or proj-
ects which would not otherwise be funded
and which involve activities designed to
support the development or implementa-
tion of a plan or project described in
§ 185.11 and to carry out the purposes de-
seribed in § 185.01. Such programs or
projects shall include one or more of
the following activities:

(a) Supplemental remedial services be-
yvond those provided by the local educa-
tional agency, including student to stu-
dent tutoring, to meet the special needs
of children (including gifted or talented
children) in schools which are affected
by a plan or project described in § 185.11,

° when such services are necessary to the

success of such plan or project;

(b) Educational programs beyond
those offered by the local educational
agency for career orientation;

(¢) Innovative interracial educational
enrichment programs or projects beyond
those offered by the local educational
agency, involving the joint participation
of minority group children and other
children attending different schools and,
where appropriate, the parents of such
children;

(d) Community activities, including
public information and parental involve-
ment efforts, regarding matters related to
a plan or project described in § 185.11;

(e) Administrative and auxiliary serv-
ices to facilitate the success of the appli-
cant's program or project, where such
services are part of, and in conjunction
with, a comprehensive program or proj-
ect designed to support the development
or implementation of a plan or project
described in § 185.11;

(f) Programs to prepare preschool or
school-age children and, where appro-
priate, the parents of such children, for
the experience of desegregation or reduc-
tion of minority group isolation in the
schools of the local educational agency;

(g) Programs designed to deal with the
problems of dropouts, academic failures,
and increased suspensions or expulsions
resulting from or attendant to the imple-
mentation of a plan or project described
in § 185.11; .

(h) Interracial programs or projects
relating to the social and recreational
needs of children attending schools af-
fected by a plan or project described in
§ 185.11;

(i) Cultural enrichment activities
which promote interracial and intercul-
tural understanding among children at-
tending schools affected by a plan or
project described in § 185.11 and, where
appropriate, the parents of such chil-
dren;

(j) Home-focused projects for the en-
richment of the educational atmosphere
in the homes of children attending
schools affected by a plan or project de-

seribed in § 185.11, including parent-
child home reading projects and school-
related family or neighborhood activities:

(k) At the request of a local educa-
tional agency, assistance or support in
the development of a plan or project de-
seribed in § 185.11; or

(1) Special programs or projects of
exceptional merit or promise which the
Assistant Secretary determines will make
substantial progress toward achieving the
purposes set out in § 185.01,

(Public Law 92-318, section 708(b))
§ 185.63 Applications.

(a) Basic assurances. Applications for
assistance under this subpart shall com-
ply with the requirements of §§ 185.13(a),
185.13(b), 185.13(c), 185.13(d), 185.13(1),

185.13(h), 185.13(k)(1) (1) and (D),
185.13(k) (2), and 185.13(m).
(b) Additional assurances. Applica-

tions for assistance under this subpart
shall contain the following additional
assurances and information:

(1) A description of the proposed pro-
gram, project, or activity, and of such
policies and procedures as will insure
that the applicant will use funds received
under the Act only for the activities set
forth in § 185.62;

(2) An assurance that funds made
available to the applicant under the Act,
will be so used (i) as to supplement and,
to the extent practicable, increase the
level of funds that would, in the absence
of funds under the Act, be available from
non-Federal sources for the purposes of
the program for which assistance is
sought; and (il) in no case, as to supplant
such funds from non-Federal sources;

" (3) (i) An assurance that the appro-
priate local educational agency has been
given at least 15 days to offer recom-
mendations to the applicant with respect
to such application and to submit com-
ments to the Assistant Secretary; (i) a
statement indicating the local official or
agency to whom the proposed progran,
project, or activity has been submitted
for such recommendations or comment,
and the date of such submission; and
(iii) a description of the provisions which
have been made for effective liaison with
such agency with regard to operation of
the proposed program, project, or activity
and coordination of such program, proj-
ect, or activity with similar or related
efforts of such agency. No application
for assistance under this subpart shall be
approved less than 10 days after a copy
of such application has been submitted
by the Assistant Secretary to the appro-
priate State educational agency for com-
ment, unless the Assistant Secretary has
received comments from such agency upb-
on such application prior to expiration of
the 10-day period.

(4) A statement of (i) the extent 10
which other public or nonprofit private
agencies, institutions, or organizallons
in the school district affected by & plan
or project described in § 185.11 have beenl
consulted in the preparation of the ap-
plication, and (i) of the provisions
which have been made by the applicant
for effective liaison with such agencics,
institutions, or organizations which have
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applied for, or received, assistance under
the act with regard to coordination of
programs, projects, or activities so
assisted;

(5) A copy of the charter, articles of
incorporation, bylaws, or other legal doc-
uments indicating the nature and pur-
pose of the applicant, including evidence
of nonprofit status as described in
§185.61(b);

(6) A statement of past activities en-
gaged in by the applicant or its officers or
employees in the appropriate school dis-
trict with respect to such maftters as edu-
cation, human relations, desegregation or
reduction of minority group isolation in
public elementary or secondary schools,
or other community activities or con-
cerns; and

(1) A copy of the plan or project de-
seribed in § 185.11 with respect to which
assistance is sought under this subpart,
or a complete description of such plan or
project,

(Public Law 92-318, section 708(b) )
§185.64 Criteria for assistance.

(a) Objective crileria. In approving
applications for assistance under this
subpart, the Assistant Secretary shall
apply the following objective criteria (45
points) :

(1) The number and percentage of
minority group children enrolled in the
schools operated by the local educational
agency with respect to which the appli-
cant proposes to carry out its program,
project, or activity for the fiscal year or
vears for which assistance is sought (15
points) ;

(2) The effective net reduction in
minority group isolation (in terms of the
number and percentage of children af-
fected), as defined in § 185.14(a) (2), in
all the schools operated by such agency
accomplished or to be accomplished by
the implementation of the plan or project
described in §185.11 with respect to
which assistance is sought by the appli-
cant (30 points),

(Public Law 92-318, section 708(b))

(b) Educational and programmatic
triteria, The Assistant Secretary shall
deteymme the educational and program-
atic merits of applications for assist-
ance under this subpart on the basis of
the following criteria (45 points) :

(1) Needs assessment (6 points) :

(1) The degree to which the appli-
cant has cooperated with, or comple-
mented the efforts of, the appropriate
local educational agency in assessing the
needs of the community with respect to
desegregation or the reduction of minor-
ity group isolation; and
b’(m The magnitude of needs assessed
Yy the applicant, and the degree to which
the applicant has demonstrated, by ob-
J:ec;é\ge evidence, the existence of such

‘?' Statement of objectives (6 points) :
o L's“ The deg_ree to which the applicant
}or _EUt Specific, measurable objectives
NE !'s program, project, or activity, in
tlation to the needs identified; and
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(ii) The degree to which (@) the pro-
gram, project, or activity to be assisted
affords promise of achieving the objec-
tives specified in the application, and
(b) such program, project, or activity
involves to the fullest extent practicable
the total educational and social resources
already existing in the community, in-
cluding those of other public or non-
profit private agencies, organizations, or
institutions which are eligible for as-
sistance under the Act.

(3) Activities (21 points) :

(1) Project design (8 poinis). The ex-
tent to which the proposed program or
project sets out activities clearly related
to the needs identified and the stated
objectives, which activities (@) comple-
ment activities being carried out by the
local educational agency, under the Act
or otherwise; (b) represent a cooperative
or integrated effort among all the public
or nonprofit private agencies, organiza-
tions, or institutions in the community;
(¢) present an opportunity for inter-
racial or intercultural involvement of
students, parents, and personnel of the
appropriate local educational agency;
(d) promote interracial or intercultural
understanding in the community; (e)
present an opportunity for increased
communication between parents and the
school system; and (f) utilize students’
homes as a focal point for program or
project operations.

(i) Staffing (3 points). The extent to
which (a) the proposed program or proj-
ect sets out a plan to attract and hire
qualified staff members and personnel;
(b) qualified applicants residing in the
community to be served are given pri-
ority for employment over other appli-
cants; and (¢) provision is made for ade-
quate training of staff members and
other personnel, both salaried and volun-
teer.

(iii) Delivery of services (4 points).
The extent to which the proposed pro-
gram or project (a) describes available
facilities which are adequate for the
performance of the proposed activities
and are convenient and accessible to the
persons involved in such activities; and
(b) provides for effective notification of
and communication with the intended
beneficiaries of proposed activities,
events, and services.

(iv) Parent and community involve-
ment (6 points) . The extent to which the
application for assistance (a) reflects
efforts to include persons broadly repre-
sentative of the community to be served
as members of the advisory committee
established pursuant to § 185.65(a), and
to utilize the contributions of such per-
sons who are concerned with the prob-
lems of education and desegregation or
the reduction of minority group isola-
tion; (b) delineates specific responsibili-
ties for the advisory committee in addi-
tion to those required in § 185.65(d);
and (c¢) sets forth procedures for involv-
ing parents and residents of the com-
munity to the maximum extent possible
in all aspects of the proposed program,
project, or activity.
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(4) Resource management (six
points) : The extent to which the appli-
‘cation contains evidence that (i) the
amount of funds requested is of suf-
ficient magnitude to give substantial
promise of achieving the stated objec-
tives; (ii) the costs of project com-
ponents are reasonable in relation to the
expected benefits; and (iii) all possible
efforts have been made to minimize the
amount of funds requested for purchase
of equipment necessary for implemen-
tation of the proposed program, project,
or activity.

(5) Evaluation (six points): The ex-
tent to which the application sets out a
format for objective measurement of the
results of the proposed program, project,
or activity, including (i) a timetable for
compilation of data for evaluation and
‘a method of reviewing the program,
project, or activity in the light of such
data; (i) a description of the instru-
ments to be used for evaluation of the
proposed program, project, or activity
(and of the method for validating such
instruments where necessary), or a
description of the procedure to be em-
ployed in selecting such instruments:
and (iii) provisions for comparison of
evaluation results with norms, control
group performance, results of other pro-
grams, or other external standards.

(6) In making the determinations re-
quired under this paragraph, the As-
sistant Secretary is authorized to
purchase or utilize the services, recom-
mendations, and advice of experts in
the areas of education and human re-
lations from the Department, other Fed-
eral agencies, State or local govern-
mental units, or the private sector.

(¢) Funding criteria. In determining
amounts to be awarded to applicants for
assistance under this subpart, the As-
sistant Secretary shall apply the follow-
ing criteria:

(1) The additional cost to such ap-
plicant (as such cost is defined in
§ 185.13(a)) of effectively carrying out
its proposed program, project, or activ-
ity, as compared to other applicants in
the State; and

(2) The amount of funds available for
assistance in the State under the” act,
in relation to the other applications
from the State pending before him. The
Assistant Secretary shall not be required
to approve any application which does
not meet the requirements of the act
or this part, or which sets forth a pro-
gram, project, or activity of such insuf-
ficient promise for achieving the pur-
poses of the act that its approval is not
warranted. In applying the criterion set
out in this subparagraph, the Assistant
Secretary shall award funds to appli-
cants from a State (whose applications
meet such requirements and are of suf-
ficient promise to warrant approval) in
the order of their ranking on the basis
of the criteria set out in this section until
the sums allotted to such State for the
purposes of this subpart have been
exhausted.

(Public Law 02-318, sections 705(a) (3),
705(b) (3))
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(3) No more than 33 percent of the
sum of funds allotted to a State for
grants or contracts pursuant to this sub-
part shall be awarded to applicants pro-
posing to carry out programs, projects,
or activities with respect to the same
local educational agency, unless the As-
sistant Secretary determines that the
applications pending before him for
funds in excess of such amount for such
programs, projects, or activities are of ex-
ceptional merit or promise.

(Public Law 92-318, section 708(b) )
§ 185.65 Advisory committees.

(a) Consultation with advisory com-
mittee. An agency, institution, or organi-
zation applying for assistance under this
subpart shall, prior to submission of such
an application, consult with a district-
wide advisory committee formed in ac-
cordance with paragraph (b) of this sec-
tion in identifying problems and assessing
the needs to be addressed by such appli~
cation. Such applicant shall afford such
committee a reasonable opportunity (not
less than 10 days) in which to review
and comment upon such application,
and shall establish such committee at
least 5 days prior to the commencement
of such review period. In connection with
the establishment of such committee,
such applicant shall furnish to each
member of such committee a copy of the
act and this regulation.

(Public Law 92-318, section 708(b).)

(b) Composition of committee. (1) In
order to establish a districtwide advisory
committee as required by this section, the
applicant shall designate at least five
civic or community organizations, each
of which shall select a member of the
committee. The civic or community or-
ganizations which participate in the se-
lection process shall, when taken to-
gether rather than considered individ-
ually, be broadly representative of the
minority and nonminority communities
to be served.

(2) The applicant shall invite the ap-
propriate local educational agency to de-
signate as a member of the committee
described in this paragraph at least one
person who is an administrator, princi-
pal, or teacher employed by such agency
or a member of the school board of such
agency. In addition, if the local educa-
tional agency has applied for or received
assistance under this part, the applicant
shall invite the advisory committee
formed by such agency pursuant to
§ 185.41(a) to designate at least one of
its memebrs as a member of the commit-
tee described in this paragraph. (An ad-
visory committee established pursuant to
§ 185.41(a), with the appropriate addi-
tions required to conform to the provi-
sions of this paragraph, may be adopted
by the applicant as the committee re-
quired by this section.)

(3) A committee formed under this
paragraph must be composed of equal
numbers of nonminority group members
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and of members from each minority
group substantially represented in the
community. At least 50 percent of the
nonstudent members of such committee
shall be parents of children directly af-
fected by a plan or project described in
§185.11, In addition to members ap-
pointed to the committee by civic or com-
munity organizations, and those selected
pursuant to subparagraph (2) of this
paragraph, the applicant shall select the
minimum number of additional persons
as may be necessary to meet the require-
ments of this subparagraph.

(4) In addition to the persons selected
by the applicant pursuant to subpara-
graph (3) of this paragraph, the appli-
cant shall select from the schools of the
appropriate local educational agency
equal numbers of nonminority group sec~
ondary students and of such students
from each minority group substantially
represented in the community, so that
the number of such students so selected
will constitute 50 percent of the total
membership of such committee.

(Public Law 92-318, section 708(b) )

(¢) Comments of committee. No appli-
cation for assistance under this subpart
shall be approved which is not accompa-
nied by the written comments on a com-
mittee formed in accordance with para-
graph (b) of this section. No amendment
to a program, project, or activity assisted
under this subpart shall be approved,
and no additional funds made available,
unless such committee has been given an
opportunity to comment upon such
amendment of addition to such program,
project, or activity. Such comments shall
be included with any application submit-
ted by such applicant for such amend-
ments or additions.

{Public Law 92-318, section 708(b) )

(d) Post-award consultation. Each ap-
plication for assistance under this sub-
part shall contain an assurance that the
applicant will consult at least once a
month with its districtwide advi-
sory committee established under this
section with respect to policy matters
arising in the administration and opera-
tion of any program, project, or activity
for which funds are made available un-
der this subpart, and that it will provide
such committee with a reasonable oppor-
tunity to periodically observe and com-
ment upon all project-related activities.

(Public Law 92-318, section 708(b))

(e) Publication. The names of the
members of the districtwide advisory
committee established pursuant fo para-
graph (a) of this section, and a state-
ment of the purpose of such committee,
shall be published in a newspaper of gen-
eral circulation or otherwise made public
prior to submission of an application for
assistance under this subpart. Evidence
of such publication shall be submitted
with such application for assistance,

(Public Law 92-818, section 708(b))

§§ 185.66-185.70 [Reserved]
Subpart H—Educational Television

§§ 185.71-185.80 [Reserved]
) Subpart I—Evaluation
§§ 185.81-185.90 [Reserved]

Subpart J—Special Projecis

§§ 185.91-185.94 [Reserved]
Subpart K—Reservations

§ 185.95 Reservations of funds.

(a) The Assistant Secretary hereby
reserves an amount equal to 5 percent of
the sums appropriated under the act for
any fiscal year for the purposes of metro-
politan area projects under subpart D
of this part.

(Public Law 92-318, sections 704(b) (1), 709)

(b) The Assistant Secretary hereby
reserves:

(1) An amount equal to 4 percent of
the sums appropriated under the act for
any fiscal year for the purposes of special
projects under subpart J of this part;

(2) An amount equal to 4 percent of
the sums so appropriated for the pur-
poses of bilingual activities under sub-
part E of this part;

(3) An amount equal to 4 percent of
the sums so appropriated for the pur-
poses of educational television projects
under subpart H of this part; and

(4) An amount equal to 1 percent of
the sums so appropriated for the purpose
of evaluations under subpart I of this
part.

(Public Law 92-318, sections 704(b)(2), 708
(a),708(c), 711, 713)

(c) The Assistant Secretary hereby
reserves an amount equal fo 15 percent
of the sums appropriated under the act
for any fiscal year for grants to, and
contracts with, local educational agen-
cies for pilot programs or projects pur-
suant to subpart C of this part. b

(1) The sums reserved under this
paragraph shall be apportioned w‘qnch
State in accordance with section 705(a)
(1) of the act, and shall be used in s_\.xch
States only for the purposes described
in this paragraph.

(2) The amount by which the sum
apportioned to a State for a fiscal year
for the purposes described in this para-
graph exceeds the amount which the
Assistant Secretary determines will be
required for such fiscal year for suci
pilot programs or projects shall be avail-
able for reapportionment to other States
in accordance with section 705(b) of the
act for the purposes described in this
paragraph. Upon a determination by $08
Assistant Secretary that no need exists
in any State for funds for such purposes
such excess amount shall be available
for reapportionment to other States ‘1!3
accordance with section 705(b) of the
act for grants or contracts pursuant tf:
subpart B of this part. Upon a further
determination by the Assistant Sef’f:
tary that no need exists in any state
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for funds for the purposes described in
subpart B of this part, such remaining
excess amount shall be available for re-
apportionment to other States in ac-
cordance with section 705(b) of the act
for grants or contracts pursuant to sub-
part G of this part.

(Public Law 92-318, sections 705(a)(2), 705
(b), 706(b))

(d) (1) The Assistant Secretary hereby
reserves (i) an amount equal to 4 per-
cent of the sums appropriated under the
act for any fiscal year for grants to, or
contracts with, public or nonprofit pri-
vate agencies, institutions, or organiza-
tions (other than local educational agen-
cies), pursuant to § 185.61(a) (1), and
(i) an amount equal to 4 percent of the
sums appropriated under the act for any
fiscal year for grants fo, or contracts
with, public or nonprofit private agen-
cles, institutions, or organizations (other
than local educational agencies and non-
public elementary or secondary schools)
pursuant to § 185.61(a)(2).

(2) The sums reserved under this par-
agraph shall be apportioned to each
State in accordance with section 705(a)
(1) of the Act, and shall be used in such
States only for the purposes deseribed
in this paragraph.

(3) The amount by which the sum
apportioned to a State for a fiscal year
for the purposes described in this para-
graph exceeds the amount which the
Assistant Secretary determines will be
required for such fiscal year for such
grants or contracts shall be available for
reapportionment to other States in ac-
cordance with section 705(b) of the Act
for the purposes described in this para-
graph. Upon a determination by the As-
sistant Secretary that no need exists in
any State for funds for such purposes,
such excess amount shall be available for
reapportionment to other States in ac-
cordance with section 705(b) of the Act
for grants or contracts pursuant to Sub-
part B or Subpart C of this part.

(Public Law 02-318, sections 705(a) (8), 705
(b), 708(h))

§§185.96-185.100 [Reserved]

Appendix A—Grant Terms and
Conditions

- Definitions,
. Scope of the project.
- Limitations on costs.
- Allowable costs.
Accounts and records.
- Payment procedures.
Reports,
- Printing and duplicating.
. Termination.
- Applicabllity of State and local laws and
‘nstitutional procedures.
- Copyright and publication.
12. Acknowledgment and diselaimer in pub-
lication,
13. Patent rights,
el

SO O e

0 uipment,
18. Contracting under grants,
i;; }:mmth and safety standards.

+ “Ompensation.

IF,abor standards.

- £qual employmen rtunity
21, Use of cot?su?tant;: e -
- Clearance of forms,
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23. Grant related income and investment in-
come,

24. Changes in key personnel.

25. Animal care.

1. Definitions, As used in the grant docu-
ments relating to this award, the following
terms shall have the meaning set forth
below:

(a) *“Assistant Secretary” means the As-
sistant Secretary for Education or his duly
authorized representative.

(b) “Grantee” nieans the agency, institu-
tion, or organization named in the grant as
the recipient.

(¢) “Grants Officer” means the designee
of the Assistant Secretary who is author-
ized to execute, and is responsible for the
administration of, the grant on behalf of the
Government.

(d) “Project Officer” means the designee of
the Assistant Secretary who is responsible
for the technical monitoring of the project
of the Grantee as representative of the
Grants Officer.

(e) "Project Director” is the person re-
sponsible for directing the project of the
Grantee.

(f) “Project” is the activity or program
defined in the proposal approved by the As-
sistant Secretary for support.

(8) “Grant Period” means the period
specified in the Notification of Grant Award
during which costs may be charged against
a Grant, -

(h) “Budget” means the estimated cost of
performance of the project as set forth in
the Notification of Grant Award.

2. Scope of the project. The project to be
carried out hereunder shall be econsistent
with the proposal as approved for support by
the Assistant Secretary and referred to in the
Notification of Grant Award and shall be
performed in accordance with this approved
project proposal. No substantive changes in
‘the program of a project shall be made unless
the Grantee submits (at least 30 days prior
to the effective date of the proposed change)
an appropriate amendment thereto, along
with the justification for the change, and this
amendment is approved in writing by the
Grants Officer.

3. Limitation on costs, (a) The total costs
to the Government for the performance of
the grant shall not exceed the amount set
forth in the Notification of Grant Award or
any appropriate modification thereof. The
Government shall not be obligated to reim-
burse the grantee for costs incurred In excess
of such amounts unless or until the Grants
Officer has notified the grantee in writing
that such amount has been increased and
has specified such increased amount in a
revised Notification of Grant Award. Such
revised amount shall thereupon constitute
the revised total cost of the performance of
the grant.

(b) The Grantee may transfer funds
among the various cost categories in the
negotiated budget to the extent necessary to
assure the effectiveness of the project, except
that, no transfer may be made which alter
the approved project.

(c) Funds for the production of audio
visual materials (lLe., motion picture films,
videotapes, film strips, slide sets, tape record-
ings, exhibits, or combinations thereof) for
viewing, whether for limited or general pub-
lic use, are not authorized until prior written
approval is received from the Grants Officer.

(d) In the case of educational training pro-
grams, the limitation on costs stated in para-
graph (a) above shall automatically be
increased to cover the cost of allowance for
additional dependents not specified in the
Notification of Grant Award.

4. Allowable costs. (a) Expenditures of the
Grantee may be charged to this grant only if
they: (1) are incwrred subsequent to the
effective date of the project indicated in the
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Notification of Grant Award, which shall be
no earlier than the date upon which the
award document is signed by the Grants
Officer, and (2) conform to the approved
project proposal.

(b) Subject to paragraph (a), allowability
of costs Incurred under this grant shall be
determined in accordance with the principles
and procedures set forth in the documents
identified below, as amended prior to the date
of the award.

(1) Exhibit X-2-65-1 of the Department
of Health, Education, and Welfare Grants
Administration Manual, if the Grantee is an
institution of higher education: or

(2) Exhibit X-2-66-1 of the Department of
Health, Education, and Welfare Grants Ad-
ministration Manual, if the Grantee is a
hospital as defined therein; or

(3) Exhibit X-1-76-1 of the Department of
Health, Education, and Welfare Grants Ad-
ministration Manual, if the Grantee is a non-
profit institution; or

(4) Chapter 5-80 of the Department of
Health, Education, and Welfare Grants Ad-
ministration Manual, if the Grantee is a State
or local government agency.

(e) In accordance with the policy of the
Department of Health, Education, and Wel-
fare, If the Grantee has an audited indirect
cost rate that has been approved by the
Department of Health, Education, and Wel-
fare, Office of Grants Administration Policy,
this approved rate may be applied to both the
Federal and non-Federal share of allowable
direct costs of the project. When an indirect
cost rate is applied to either the Federal or
non-Federal share of project costs, no item
normally included in the Grantee's indirect
cost pool (such as supervision, accounting,
budgeting, or maintenance) shall be listed as
a direct cost of the project. Procedures for
establishing Indirect Cost Rates are covered
in Department of Health, Education, and
‘Welfare brochures: OASC-1, A Gulde for Edu-
cational Institutions; OASC-3, A Guide for
Hospitals; OASC-5, A Gulde for Nonprofit In-
stitutions; OASC-6, A Guide for State Gov-
ernment Agencies; OASC-7, Department of
Health, Education, and Welfare Provisions
for Establishing Indirect Cost Rates under
OMB Circular A-88; and OASC-8, A Gulde for
Local Government Agencies,

(d) Indirect costs for educational training
programs will be allowed at the lesser of the
organizational indirect costs or 8 percent of
total direct costs, including stipends and de-
pendency allowances, except for State and
local governments.

5. Accounts and records. (a) Accounts, The
Grantee shall maintain accounts, records,
and other evidence pertaining to all costs in-
curred, and revenues or other applicable
credits acquired under this grant. The system
of accounting employed by the Grantee shall
be in accordance with generally accepted
accounting principles generally used by State
or local agencies or institutions of higher
education, or nonprofit institutions, as ap-
propriate, and will be applied in a consistent
manner 50 that the project expenditures can
be clearly Jdentified.

(b) Cost sharing records. The Grantee's
records shall demonstrate that any contri-
bution made to the project by the Grantee
is not less, In proportion to the charges
against the grant, than the percentage speci-
fied In the grant or any subsequent revision
thereof.

(¢) Ezamination of records. The Secretary
of Health, Education, and Welfare and the
Comptroller General of the United States, or
any of their duly authorized representatives_
shall have access, for the purpose of audit
and examination, to any books, documents,
papers, and records of the grantee that are
pertinent to the grant, at all reasonable times
during the period of retention provided for
in paragraph (d) below.
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(d) Disposition of records. Except as pro-
vided In paragraph (e), all pertinent records
and books of accounts related to this grant
in the possession of the Grantee shall be pre-
served by the Grantee for a period of 3 years
after the end of the grant period, if audit
by or on behalf of the Department has oc-
curred by that time; or if audit by or on
behalf of the Department has not occurred by
that time, the records must be retained until
completion of audit or until 5 years following
the end of the grant period, whichever is
earlier.

(e) Questioned ezxpenditures. Records re-
lating to any litigation or claim arising out of
the performance of this grant, or costs and
expenses of this grant to which exception has
been taken as a result of inspection or audit,
shall be retained by the Grantee until such
litigation, claim, or exceptions has been dis-
posed of. ]

(f) Adjustments. The grantee, in main-
taining project expenditure accounts, rec-
ords, and reports shall make any necessary
adjustments to reflect refunds, credits, un-
derpayments, or overpayments, as well as any
adjustments resulting from administrative
reviews and audits by the Federal Govern-
ment or by the Grantee. Such adjustments
shall be set forth in the financial reports filed
with the Grants Officer.

6. Payment procedures. To obtain Federal
funds, the Grantee shall receive payments in
acoordance with the payment schedule which
is set forth in the Special Terms and
Conditions.

7. Reporis. The Grantee shall submit such
fiscal and technical reports as may be re-
quired in the grant or by the Grants Officer,
and in the quantity and at the time stated
in the report schedule which is set forth in

- the Special Terms and Conditions.

8. Printing and duplicating. Al printing
and duplicating authorized under this grant
is subject to the limitations and restrictions
contained in the current issue of the U.S.
Government Printing and Binding Regula-
tions if done for the use of the Department
within the meaning of those Regulations.

9. Termination. Subject to applicable stat-
utes and regulations, if the Grantee fails to
carry out the terms and conditions of the
grant, the Government may terminate the
period designated in the grant award docu-
ment in whole or in part and may suspend
the Grantee’s right to incur new obligations
pending a decision regarding such termina-
tion. The grant may also be terminated prior
to such period because it is no longer sus-
ceptible to productive results and may be
suspended pending a decision regarding such
termination in accordance with applicable
rules and regulations. Allowable costs prop-
erly chargeable to the grant for the period
prior to such termination or suspension
(whichever is earlier) will be allowed upon
final settlement except that costs that would
be allowable only in the case of a termination
for convenience of the Government will not
be allowed in the event of termination under
the first sentence of this paragraph. Nothing
in this paragraph shall be deemed to affect
the applicability to the grant of other reme-
dies available to the Government under law.

10. Applicability of State and local laws
and institutional procedures regarding ex-
penditure of funds. Except to the extent
otherwise provided for in this document or
any document incorporated herein by refer-
ence, nothing herein or therein shall be con-
strued so as to alter the applicability to the
Grantee of any State or local law, rule, regu-
jation, or any institutional procedure which
would otherwise pertain to the expenditure of
funds,

11. Copyright and publication. (a) The
term “materials” as used herein means writ-
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ing, sound recordings, films, pictorial repro-
ductions, drawings or other graphic repre-
sentations, computer programs, and works of
any similar nature produced under this grant.
The term does not include financial reports,
cost analyses, and similar information inci-
dental to grant administration.

(b) Itis the policy of the Department that
the results of activities supported by It
should be utilized in the manner which
would best serve the public interest. To that
end except as provided in paragraph (c), the
Grantee shall not assert any rights at coms-
mon law or in equity or establish any claim
to statutory copyright in such materials; and
all such materials shall be made freely avail-
able to the Government, the education com-
munity, and the general public,

(¢) Notwithstanding the provisions of par-
agraph (b) above, upon request of the
Grantee or his authorized designee, arrange-
ments for copyright of the materials for a
limited period of time may be authorized by
the Assistant Secretary through the Grants
Officer, upon a showing satisfactory to the
Assistant Secretary that such protection will
result in more effective development or dis-
semination of the materials and would be in
the public interest.

(d) With respect to any materials for
which the securing of a copyright protection
is authorized under paragraph (c), the
Grantee hereby grants a royalty-free, non-
exclusive, and irrevocable license to the Gov=-
ernment to publish, translate, reproduce,
deliver, perform, use, and dispose of all such
materials and to make any use of if.

(e) To the extent the Grantee has the
right and permission to do so, the Grantee
hereby grants to the Government a royalty-
free, nonexclusive, and irrevocable license to
use in any manner, copyrighted material not
first produced in the performance of this
grant but which is incorporated in the mate-
rials. The Grantee shall advise the Grants
Officer of any such copyrighted material
known to it not to be covered by such a
license.

12. Acknowledgment and disclaimer in
publication. (a) Any publication or pres-
entation resulting from or primarily related
to the project being performed hereunder
shall contain the following acknowledgment:
“The project presented or reported herein
was performed pursuant to a Grant from the
Department of Health, Education, and Wel-
fare. However, the opinions expressed here-
in do not necessarily reflect the position or
policy of the Department and no official en~
dorsement by the Department should be in-
ferred.”

(b) Materials produced as a result of the
grant may be published without prior review
by the Assistant Secretary, provided that 15
copies of such materials shall be furnished
to the Grants Officer and no such materials
may be published for sale without the prior
approval of the Grants Officer. Such ap~
proval shall be subject to such requirements
as the Assistant Secretary deems appropri-
ate.

13. Patent rights. () Policy. In accordance
with Department of Health, Education, and
Welfare Regulations (456 CFR Parts 6 and 8),
all inventions made in the course of or under
any grant shall be promptly and fully re-
ported to the Assistant Secretary (Health and
Scientific Affairs), Department of Health,
Education, and Welfare. The grantee institu-
tion and the principal investigator shall
neither have nor make any commitments or
obligations which conflict with the require-
ments of this policy.

(b) Determination. Determination as to
ownership and disposition of invention
rights, including whether a patent applica-
tion shall be filed, and if so, the manner of

obtaining, administering, and disposing of
rights under any patent application or patent
which may be issued, shall be either:

(1) By the Assistant Secretary (Health and
Scilentific Affairs), whose decision shall be
considered final, or

(2) Where the institution has a separate
formal institutional agreement with the De-
partment, by the grantee institution in ac.
cordance with such agreement.

Patent applications shall not be filed on
inventions under (1) above without prior
written consent of the Assistant Secretary
(Health and Scientific Affairs) or his repre-
sentative. Any patent application filed by the
Grantee on an invention made in the course
of or under a grant shall include the follow-
ing statement In the first paragraph of
the specification: “The invention described
herein was made in the course of, or under,
a grant from the Department of Health,
Education, and Welfare."”

(¢) Reports and other requirements, A
complete written disclosure of each inven-
tion in the form specified by the Assistant
Secretary (Health and Scientific Affairs) shall
be made by the Grantee promptly after con-
ception or first actual reduction to practice,
whichever occurs first under the grant. Upon
request, the Grantee shall furnish such duly
executed instruments (prepared by the Gov-
ernment) and such other papers as are
deemed necessary to vest in the Government
the rights reserved to it under this poli
statement to enable the Government to ap
for and prosecute any patent application, in
any country, covering each invention where
the Government has the right to file such
application.

The Grantee shall furnish interim reporis
(Annual Invention Statement) prior to the
continuation of any grant listing all inven-
tions made during the budget period whether
or not previously reported, or certifying that
no inventions were made during the ap-
plicable period. Upon completion of the proj-
ect period, the Grantee shall furnish & final
invention report listing all inventions made
during performance of work on the sup-
ported project or certifying that no inven-
tions were made during that work.

(d) Supplementary patent agreements.
The Grantee shall obtain appropriate patent
agreements to fulfill the requirements of this
provision from all persons who perform any
part of the work under the grant, except such
clerical and manual labor personnel 85 will
have no access to technical data, and except
as otherwise suthorized in writing by the
Department.

The Grantee shall insert in each subcon«
tract or agreement having experimental, de-
velopmental, or research work as one of 11
purposes, a clause making this proyision -
plicable to the subcontractor and its em-
ployees.

(e) Definitions—As used tn this provisiot.
the stated terms are defined as follows for
the purposes hereof: ;

(1) “Invention” or “invention Of dis-
covery” includes any art, machine, mam.:
facture, design, or composition of m:\t',cr,. or
any new and useful fmprovement thereot, \():
any variety of plant, which is or may
patentable under the Patent Laws of the
United States. 8!

(2) “Made,” when used in relation %0 5r’
invention or discovery, means the concep»{»:;i
or first actual reduction to practice of SU€
invention in the course of the grant.

(f) Inventions resulting from gromta. R
in support of research by Federal ””‘-‘”g‘/ i
Inventions resulting from grants marl
support of research by Federal empiyi
shall be reported simultaneously 0 0 %
sistant Secretary (Health and Sclent'’ T
fairs) pursuant to terms of the grant

nade
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1o the employing agency under the terms of
Erecutive Order 10096, as amended.

14. Travel. Travel allowances shall be paid
i accordance with applicable State and local
laws and regulations and grantee policies. If
none of these are applicable, travel shall be
done in accordance with Federal Government
regulations. No foreign travel is authorized
under the grant unless prior approval is re-
celved from the Grants Officer. Travel be-~
tween the United States and Guam, Ameri-
can Samoa, Puerto Rico, the U.S. Virgin Is-
lands, the Canal Zone, and Canada Is not
considered foreign travel. L

15. Equipment. (a) Title to, and account-
ability for, equipment shall be determined in
accordance with Chapter I-410, Management
of Equipment and Supplies Acquired Under
Projects Grants, of the Department of Health,

Education, and Welfare Grants Administra-

tion Manual and the Property Management/
Inventory System Operating Procedures is-
sued by the Contracts and Grants Division,
Office of Education.

(b) Equipment purchased with grant
funds shall be used only to accomplish the
purposes of the grant. The grantee assures
that any equipment so purchased is not al-
ready on hand and that it will safeguard and
protect all such equipment in accordance
with prudent property management practices.

16. Contracting under grants. The Grantee
may enter into contracts or agreements (to
the extent permitted by State and local law)
for the provision of part of the services under
this grant by other appropriate public or
private agencles or institutions. Such con-
tract or agreement shall incorporate all rules
and regulations applicable to the program,
shall describe the services to be provided by
the agency or institution, and shall contain
provisions assuring that the Grantee will re-
laln supervision and administrative control
over the provision of services under the con-
iract. Services to be provided by contract
pursuant to this section shall be specified in
the project proposal or in an amendment
thereto, and the proposed contract shall be
submitted to the Grants Officer and be ap-
proved by him in writing.

: 17. Health and safety standards. Whenever
tae Grantee, acting under the terms of the
grant, shall rent, lease, purchase, or otherwise
obtain classroom facilities (or any other faci-
imes‘; which will be used by students and
isculty, the Grantee shall comply with all
health and safety regulations and laws ap-
Dlicable to similar facilities being used in
that locality for such purpose.

18. Compensation. It a staff member is in-
volved simultaneously in two or more proj-
£C%s supported by funds from the Federal
C'm‘emment. he may not be compensated for
more than a total of 100 percent time from
Such Government funds for all projects dur-
g any given period of time, The grantee
thall not use any grant funds or funds from
other sources to pay a fee to, or travel ex-
fer;ses of, employees of the Department for
eCtures, attending program functions, or
other activities in connection with the grant.

19. Labor standards. To the extent that
grant funds will be nsed for alteration and
Tpalr (including painting and decorating)

No. 232—_10
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of facilities, the Grantee shall furnish the
Grants Officer with the following:

(a) A description of the alteration or re-
pair work and the estimated cost of the work
to be performed at the site;

(b) The proposed advertising and bid
opening dates for the work;

(c) The city, county, and State at which
the work will be performed; and

(d) The name and address of the person
to whom the necessary wage determination
and labor standards provisions are to be sent
for Inclusion in contracts, not later than 6
weeks prior to the advertisement for bids for
the alteration or repair work to be performed.
The Grantee shall also include or have in-
cluded in all such alterations or repairs the
wage determination and labor standards pro-
visions that are provided and required by the
Secretary of Labor under 290 CFR Parts 3
and 5.

20. Equal employment opportunity. With
respect to repair and minor remodeling, the
Grantee shall comply with and provide for
Contractor and Subcontractor compliance
with the requirements of Executive Order
11246, as amended, as implemented by 41 CFR
Part 60. The terms required by Executive
Order 11246, will be included in any contract
for construction work, or modification
thereof, as defined in said Executive order.

21. Use of consultants. (a) The hiring of
and payments to consultants shall be in ac-
cordance with applicable State and local laws
and regulations and grantee policies. How-
ever, for the use of and payment to con-
sultants whose rate will exceed $100 per day,
prior written approval for the use of such
consultants must be obtained from the
Grants Officer.

(b) The Grantee must maintain a writ-
ten report for the files on the results of all
consultations charged to this grant. This re-
port must include, as a minimum: (1) the
consultant’s name, dates, hours, and amount
charged to the grant; (2) the names of the
grantee staff to whom the services are pro-
vided; and (3) the results of the subject
matter of the consultation.

22. Clearance of forms. To permit monitor-
ing and clearance, the Grantee is to submit to
the appropriate Project Officer, prior to use,
five coples of all tests, questionnaires, inter-
view schedules or guides, and rating scales
which are to be employed in collecting data
from 10 or more individuals or organizations,
A brief report of related information (such
as purposes of the study, relevance of the
data-gathering instruments to these pur-
poses, nature of the sample, number of re-
spondents, burden on respondents, etc.) must
accompany the copies of the instruments, in
accordance with directions from the Depart-
ment, Exceptions:

(a) Copies need not be submitted of con-
ventional instruments which deal solely with
(1) cognitive functions or technical profi-
clency (e.g. scholastic aptitude, school
achievement, etc.), (2) routine demographic
information, or (3) routine Institutional in-
formation; but a report of the “related
information” (as specified above) concern=-
ing the particular data-gathering instru-
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ments must be supplied to the Project Officer
in order to permit appropriate monitoring
and clearance.

(b) Ordinary classroom tests employed in
the development of a new curriculum or as
part of the regular instructional routine, con-
stituting part of the project for which funds
are granted, need be neither reported nor
submitted; but final tests employed in such
& project, serving purposes of evaluation,
must be reported; and, if significantly un-
usual in such essential features as content,
directions, form of response, etc., must be
submitted in five coples.

23. Grant-related income and investment
income. (a) Interest or other income earned
by Investment of the grant funds is termed
“Investment Income.” Any Investment In-
come earned by the Grantee on advance
funds received under this grant, is to be paid
to the Department for deposit as miscellane-
ous receipts in the U.S. Treasury, unless the
Grantee is a State or State agency. If the
Grantee 1s a State or State agency, the
Grantee is not accountable to the Depart-
ment for its use of Investment Income mon-
ies. Income derived by the Grantee from
activities supported or funded by this grant,
other than Investment Income and Copyright
Royalty Income, is termed “Grant-Related
Income."

(b) Grant-Related Income shall be dis-
posed of, at the discretion of the Assistant
Secretary, in either one of the following two
ways:

(1) By returning the funds to the Federal
Government, (a¢) by-:reducing the level of
expendltures from grant funds in an amount
equal to the Federal share of the Grant-
Related Income, (b) by treating the funds
as a partial payment to the award of a suc-
ceeding (continuation) grant, or (¢) by pay-
ment to /miscellaneous receipts of the U,S,
Treasury; or

(2) By using the funds to further the pur-
poses of the grant program from which the
award was made.

(¢} The Grantee shall obtain from the
Grants Officer prior approval of the disposi-
tion of any facillties, services, equipment, or
other materials described In paragraph (b)
above,

(d) If the Grantee receives any grant re-
lated income or investment income in con-
nection with this grant, the Grantee shall
maintain records of the receipt and disposi-
tlon of the Federal share of such income.

24. Changes in key personnel. The Project
Director and other grant personnel specified
by name in the proposal are considered to be
essential to the work being performed. If
for any reason substitution of a specified in-
dividual becomes necessary, the Grantee shall
provide timely written notification to the
Grants Officer. Such written notification shall
include the successor's name with a resumé
of his qualifications.

25. Animal care, Where research animals
are used in any project financed wholly or
in part with Federal funds, every precau-
tion shall be taken to assure proper care
and humane treatment of such animals,

[FR Doc.72-20847 Filed 12-1-72;8:53 am]
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DEPARTMENT OF THE
TREASURY

Bureau of Alcohol, Tobacco and
Firearms
[No. 42]

DEPUTY DIRECTOR ET AL.

Delegation of Authority To Sign
Official Correspondence

1. Official documents, papers, and cor-
respondence addressed to congressional
committees, Congressmen, the Secretary
of the Treasury, his stafl and assistants,
heads of bureaus, industry leaders, exec-
utive officers of trade associations such
as the Distilled Spirits Institute, Wine
Institute, Brewers Association, National
Rifle Association, Institute of Explosive
Manufacturers, and similar organiza-
tions and persons, should be prepared
for the signature of the Director.

2. The Deputy Director, in the ab-
sence of the Director is delegated author-
ity to sign all of the above and in addi-
tion is delegated authority to sign in
his own name all internal correspondence
and official documents including person-
nel actions and allocation of resources.

3, The Assistant Director for Criminal
Enforcement and the Assistant Director
for Regulatory Enforcement are dele-
gated authority to sign official corre-
spondence and related documents
pertaining to (1) operational matters
directed to other headquarters offices
and to regional directors, and (2) official
correspondence of a technical nature di-
rected to the public.

The Assistant Director for Adminis-
tration, the Assistant Director for In-
spection, and the Assistant Director for
Technical and Scientific Services are
delegated authority to sign correspond-
ence and official documents pertaining
to matters arising in their functional
areas.

This delegation does not extend to
actions with respect to which, by reason
of delegation order limitations or other
directive, I may not delegate my
authority.

This delegation order supersedes Alco-
hol, Tobacco, and Firearms Division
Order 71-11 (Rev. 2) dated June 27, 1972,

Date of issue: November 2, 1972.
Effective date: November 2, 1972.

Rex D. DaAvis,
Director.
[FR Doc¢.72-20783 Filed 12-1-72;8:47 am]

Notices
DEPARTMENT OF JUSTICE

Law Enforcement Assistance
Administration

STATE PLANNING AGENCY GRANTS
Notice of Availability

Notice is hereby given that on Septem-
ber 11, 1972, the Law Enforcement As-
sistance Administration issued the
manual “State Planning Agency
Grants,” Part II. These are the guide-
lines for Program 16.502 Law Enforce-
ment Assistance—Part C Block Grants
and Part E Grants distributed in block
grant fashion. This program provides
matching grants to implement the
State’s comprehensive law enforcement
program. Copies of this manual are
available and may be obtained from the
regional office in any of the following
cities:

LEAA—U S. Department of Justice, 917 John
W. McCormack Post Office and Courthouse,
Boston, Mass. 02109.

LEAA—U.S, Department of Justice, 26 Fed-
eral Plaza, Room 1351, Federal Office Build-
ing, New York, NY 10007.

LEAA—TU.S. Department of
Chestnut Street, Suite 800,
PA 19106.

LEAA—U.S. Department of
Peachtree Street NE., Room
GA 30308.

LEAA—U.S, Department of Justice, O'Hare
Office Center, Room 121, 8166 Des Plalnes
Avenue, Des Plaines, IL 60018,

LEAA—U.S. Department of Justice, 500
South Ervay Street, Suite 313-C, Dallas,
TX 75201. g

LEAA—U.S. Department of Justice, 436 State
Avenue, Kansas City, KS 66101.

LEAA—U.S, Department of Justice, Federal
Building, Room 6519, Denver, CO 80202,
LEAA—U.S. Department of Justice, 1860 El

Camino Real, Fourth Floor, Burlingame,

CA 94010,

LEAA—U.S. Department of -Justice,
Andover Bujlding, Seattle, WA 98188.

JERRIS LEONARD,
Administrator.

Justice, 325
Philadelphia,

Justice, 730
085, Atlanta,

130

NOVEMBER 28, 1972.
[FR Doc.72-20717 Filed 12-1-72;8:47 am]

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[Group 512]
ARIZONA
Notice of Filing of Plat of Survey and
Order Providing for Opening of
Public Lands; Correction
NoVEMBER 27, 1972.

1. In F.R. Doc. 72-19678, appearing
on page 24371 of the issue of Thursday,

November 16, 1972, the heading “Group
468" is corrected to read “Group 512

2. Also, the first sentence of paragraph
5 is corrected to read as follows:

5. The lands have been and still are sub-
ject to the mining and mineral leasing laws.

CHARLES G. Bazaw, Jr.,
Chief, Branch of Records and
Data Management.

[FR Doc.72-20741 Filed 12-1-72;8:51 am]

OUTER CONTINENTAL SHELF OFF
MISSISSIPPI, ALABAMA, AND
FLORIDA

Call for Nominations of Areas for Oil
and Gas Leasing

Pursuant to the authority prescribed
in 43 CFR Part 3300, notice is hereby
given that nominations for areas for
prospective oil and gas leasing in the
Outer Continental Shelf off the States
of Mississippi, Alabama, and Florida may
be submitted to the Director, Bureau of
Land Management, Washington, D.C.
20240, not later than March 19, 1973.
Copies of nominations must be sent fo
the Area Supervisor, Geological Survey,
Suite 336, Imperial Office Building, 3301
North Causeway Boulevard, Metairie, LA
70002, and to the Manager, New Orleans
Outer Continental Shelf Office, Bureau
of Land Management, Suite 3200, The
Plaza Tower, 1001 Howard Avenue, New
Orleans, LA 70113, Envelopes should be
marked “Nominations of Leasing in the
Outer Continental Shelf—Mississippl,
Alabama, and Florida.” :

All nominations must be described in
accordance with Outer Continental Shelf
leasing maps prepared by the Bureau of
Land Management, Department of the
Interior, specifically designated as Mo-
bile, Mobile South No. 1, Pensacols,
Pensacola South No. 1, Apalachicola,
Apalachicola South, Gainesville, Tarpon
Springs, Tampa, Tampa West No. L, and
Fort Myers West No. 1 Official Leasing
Maps. Whole blocks or properly described
subdivisions thereof not less than one-
aquarter of a block may be nominated.
The leasing maps have been prepared to
include blocked areas in excess of 200
meters of water depth. However, ‘onl':i
nominations of blocks or partial blocks
in areas of less than 200 meters will be
considered. ’ ¢ 11

The official leasing maps in & set of
maps may be purchased at $11 per set 0
singly, for $1 each, from the Manags
New Orleans Outer Continental Shell
fice at the above address, or the Man:
Eastern States Land Office, 7981 Eas
Avenue, Silver Spring, MD 20910.

Areas selected for competitive bxd:ﬂ.‘ng
will be published in the FEDERAL RE('.I:.T.ER
and the published notice will state the

er,
tern
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conditions and terms for leasing and the
place, date, and hour at which bids will
be received and opened.
GEORGE L. TURCOTT,
Acting Director,
Bureau of Land Management.

Approved: November 30, 1972.
HarrISON LOESCH,
Assistant Secretary of the Interior.
[FR Doc.72-20888 Filed 12~1-72;8:53 am]

DEPARTMENT OF AGRICULTURE

Packers and Stockyards
Administration

MANNING LIVESTOCK AUCTION
ET AL.
Proposed Posting of Stockyards
The Chief, Registrations, Bonds, and
Reports Branch, Packers and Stockyards
Administration, U.S. Department of
Agriculture, has information that the
livestock markets named below are stock-
vards as defined in section 302 of the
Packers and Stockyards Act, 1921, as
amended (7 U.S.C. 202), and should be
made subject to the provisions of the Act.
1A-24¢ Manning Livestock Auction, Man-
ning, Towa

MO-232 Mo-Ark Livestock Market, Poplar
Bluff, Mo.

MO-231 Rolla Auction Co., Rolla, Mo.

TX-301 Tri-County Stockyard, Rio Grande
City, Tex.

TX-300 Texoma Livestock Commission Co.,
Tom Bean, Tex.

Notice is hereby given, therefore, that
the said Chief, pursuant to authority del-
egated under the Packers and Stock-
vards Act, 1921, as amended (7 U.S.C. 181
et seq.), proposes to issue a rule desig-
nating the stockyards named above as
p_osled stockyards subject to the provi-
slons of the Act as provided in section
302 thereof,

Any person who wishes to submit writ-
%n data, views, or arguments concern-
ing the proposed rule, may do so by filing
them with the Chief, Registrations,
Bonds, and Reports Branch, Packers and
Stockyards Administration, U.S. Depart-
ment of Agriculture, Washington, D.C.
20250, within 15 days after publication of
this notice in the FEDERAL REGISTER.

All written submissions made pursu-
ant to this notice shall be made avail-
able for public inspection at such times
4nd places in a manner convenient to the
Public business (7 US.C. 1.27(b)).

Done at Washington, D.C., this 27th
day of November 1972.

h G. H. HOPPER,
Chief, Registrations, Bonds, and

Reports Branch, Livestock

Marketing Division.

[FR Doc.72-20721 Filed 12-1-72;8:46 am]

'NOTICES

DEPARTMENT OF COMMERCE

Office of the Secretary
ECONOMIC ADVISORY BOARD
Notice of Meeting

A meeting of the Department of Com-
merce Economic Advisory Board will be
held from 9:30 a.m. to 3 p.m. on Thurs-
day, December 7, 1972, Room 4832, Com-
merce Building, 14th Street and Consti-
tution Avenue NW, Washington, DC
20230.

The purpose of the Board is to advise
the Secretary of Commerce on economic
policy issues.

The intended agenda is as follows:
9:30-11—Environmental Assessment Pro-

gram.

11-11:45—U.8. Trade and Payments Posi-
tion and Outlook.

11:45-12:30—Competitive Assessment Pro-
gram.

2-3—Economic Outlook.

A limited number of seats will be avail-
able to the public and the press. Partici-
pation will be limited to requests for
clarification of items under discussion;
additional comments or inquiries may be
submitted to the chairman following the
meeting. Persons desiring to attend the
meeting should contact Miss Maryann
Ferko, telephone (202) 967-3523 by
Monday, December 4, 1972.

For further information, inquiries
should be directed to Mr. Basil R. Littin,
Director of Public Affairs, Room 5419,
Commerce Building, 14th Street and
Constitution Avenue NW., Washington,
DC 20230, telephone (202) 967-3263.

HAROLD C. PASSER,
Assistant Secretary for
Economic Affairs.

[FR Doc.72-20750 Filed 12-1-72;8:50 am]

Office of Textiles

EXPORTERS' TEXTILE ADVISORY
COMMITTEE

Notice of Public Meeting

At 10 a.m. December 13, 1972, the
Exporters’ Textile Advisory Committee
will meet in room 4833 of the main build-
ing of the Commerce Department
in Washington, D.C. The meeting will

be open to public observation but not -

public participation, with limited seating
facilities available.

The Committee is intended to facili-
tate consultation between Government

officials and businessmen concerning
ways of increasing U.S. exports of textile
and apparel products. The public infor-
mation officer is:

Judith McConahy,
Office of Textlles,
Commerce,

The agenda for this meeting is:
1. Commendation of Washington

Manufacturing Co. for “E” Award.

2. Review of Export Data.

Committee Secretary,
U.S. Department of
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3. Current and New International
Marketing Plans for Textile and Apparel
Products.

a. Trade Missions.

4 b. Joint Export Establishment Promo-
on.

c. Consumer Goods Market in Japan.

4. Other Business.

A roster of Committee members may
be obtained from the public information
officer.

ALAN POLANSKY,
Acting Director,
Office of Textiles.

[FR Do0c¢.72-20733 Filed 12-1-72:8:50 am]

MANAGEMENT-LABOR TEXTILE
ADVISORY COMMITTEE

Notice of Closed Meeting

A. Management-Labor Textile Advi-
sory Committee.

B. The purpose of the Committee is to
provide advice and information to De-
partment officials on conditions in the
textile industry and on trade in textiles
and apparel.

C. The meeting is scheduled for De-
cember 13, 1972, at 2 p.m., Main Com-
merce Building, U.S. Department of
Commerce, Washington, D.C. 20230.

D. The Secretary of Commerce, pursu-
ant to section 13(d) of Executive Order
11671 of June 5, 1972, determined, on No-
vember 8, 1972, that the Committee
meeting scheduled for December 13, 1972,
shall be exempt from the provisions of
sections 13 (a), (b), and (¢), relating
po public participation and recordkeep-
ing, because the Committee's activities
are matters which fall within policies
analogous to those recognized in section
552(b) of title 5 of the United States
Code, and the public interest requires
such activities to be withheld from dis-
closure. The specific exemption is the
foreign policy exemption set forth in
paragraph 1 of section 552(b).

E. Further information may be ob-
tained from Mr. Alan Polansky, Acting
Director, Office of Textiles, Room 2815,
Main Commerce Building, U.S. Depart-
ment of Commerce, Washington, D.C.
20230.

ALAN POLANSKY,
Acting Director,
Office of Textiles.

[FR Doc.72-20893 Filed 12-1-72:9:55 am]

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

National Institutes of Health

BACTERIAL POLYSACCHARIDE PRO-
GRAM OF THE INFECTIOUS DIS-
EASE COMMITTEE

Notice of Meeting

Pursuant to Executive Order 11671,
notice is hereby given of the meeting of
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the Bacterial Polysaccharide Program of
the Infectious Disease Committee on
December 4-5, 1972, at 9 a.m., National
Institutes of Health, Building 31, Con-
ference Room No. 7. This meeting will
be closed to the public to review con-
tractor performance on projects to
evaluate the immune response to the
meningococcal, pneumococcal, and
Hemophilus influenzae type b polysac-
charide vaccines presently under study
in accordance with section 13(d)
Executive Order 11671 and the Secre-
tary’s determination of September 27,
1972.

Mr. Robert Schreiber, NIAID Informa-
tion Officer, National Institutes of
Health, Building 31, Room 7A-34, phone
496-5717, will furnish a summary of the
meeting and a roster of the committee
members.

Dr. Richard Horton, National Insti-
tutes of Health, Building 31, Room TA-
06, phone 496-5105, will furnish substan-
tive program information.

Dated: November 24, 1972.

JouN F. SHERMAN,
Deputy Director,
National Institutes of Health.

[FR Doc.72-20705 Filed 12-1-72;8:46 am]

REPRODUCTIVE -AND  PERINATAL
BIOLOGY FACILITY, BETHESDA, MD.

Declaration of Environmental Impact

The National Institutes of Health pro-
poses to construct a 22,000 gross square
foot addition to the clinical center, Build-
ing 10 on the Bethesda Reservation, to
support the National Institute of Child
Health and Human Development’s new
reproductive and perinatal biology pro-
gram. Research will be concentrated on
infant mortality and improved popula-
tion control processes. The new space
will be provided by the addition of three
stories to the existing seven-story high
G-wing of the clinical center. This space
will be utilized for general laboratories,
offices, patient care and support, labor/
delivery suites, and physician sleep~in
space. A new double elevator shaft will
also be built to provide service between
the ground floors and the new program
space. The program will be staffed by
approximately 90 people (mostly new
employees) during a 24-hour shift with
approximately 50 employees working the
normal day shift. In addition, space to

support approximately 17 patients and

15 newborn babies will be provided.

In accordance with the requirements
of the National Environmental Policy
Act, Public Law 91-190 (NEPA), the NIH
has prepared an environmental assess-
ment of the proposed action with the
conclusion that the proposed actions will
not have a significant effect on the qual-
ity of the environment. Consequently, an
Environmental Impact Statement (NEPA
sec. 102-2C) is not required.

The Environmental Assessment is on
file at room 4019, Building 12-A at NIH,

NOTICES

Bethesda, Maryland, and is available for
public study upon request.

Dated: November 27, 1972.

ROBERT Q. MARSTON,
Director.

[FR Doc.72-20747 Filed 12-1-72;8:49 am]

DEPARTMENT OF
TRANSPORTATION

National Highway Traffic Safety
Administration

[Docket No. EX72-1; Notice 1]
LOTUS CARS, LTD.

Petition for Temporary Exemption
From Motor Vehicle Safety Standards

Lotus Cars, Ltd.,, Norwich Nor 92W,
England, has applied for a temporary
exemption of its Europa model from
compliance with Federal Motor Vehicle
Safety Standard No. 214, Side Door
ft;csmgth, which is effective January 1,

973.

Lotus states that an early decision is
critically important to the company, for
placement of appropriate orders with
suppliers of raw materials and compo-
nent parts. Because of the imminent
effective date of Standard No. 214 and
the consequent need of Lotus for a deci-
sion on its petition to be made before
January 1, 1973, the National Highway
Traffic Safety Administration has de-
cided to consider the petition of Lotus in
advance of adoption of the procedures
for temporary exemption petitions re-
cently proposed (37 F.R. 25533, Decem-
ber 1, 1972).

Lotus requests the exemption from
January 1, 1973, until August 15, 1973,
for up to 1,000 units. The company man-
ufactured 2,682 vehicles in 1971, and has
delivered a total of 765 Europas to the
United States in the first 10 months of
1972. Depending upon market factors the
company may seek a further exemption
for the period of August 15, 1973, to
May 1, 1974. The basis of the petition is
that compliance with Standard No. 214
would cause Lotus substantial economic
hardship. It alleges that the basic design
of the Europa does not permit the intro-
duction of a straight beam linking the
door hinge and the door latch, implying
that compliance is impracticable for the
remainder of the model run. Thus far in
1972, 38 percent of the company's world-
wide sales have been in the American
market. Because of the inability to meet
Federal safety standards effective Sep-
tember 1, 1972, Lotus has discontinued
importation of its Elan models. Failure
to obtain an exemption from Standard
No. 214 will terminate its participation in
the American market altogether, until a
new conforming model is introduced late
in 1973.

Interested persons are invited to sub-
mit comments on the petition of Lotus

Cars, Ltd., described above. Comments
should refer to the docket number and
be submitted to: Docket Section, Na-
tional Highway Traffic Safety Adminis-
tration, Room 5221, 400 Seventh Street
SW., Washington, DC 20590. It is re-
quested but not required that five copies
be submitted.

All comments received before the close
of business on the comment closing date
indicated below will be considered. Ths
application and supporting materials,
and all comments received, are available
for examination in the docket both be-
fore and after the closing date. Com-
ments received after the closing date will
also be filed, and will be considered to the
extent possible. If the petition is granted,
notice will be published in the FeperaL
REecIsSTER pursuant fo the authority indi-
cated below. ;

Comment closing date: December 22,
1972.

Proposed effective date: January I,
1973.

(Sec. 3, Public Law 02-548, 86 Stat. 1159,
15 U.S.C. 1410; delegation of authority at 49
CFR 1.51)

Issued on: December 1, 1972,

Dovucras W. Towms,
Administrator,

[FR Doc.72-20905 Filed 12-1-72;11:08 am]

Office of the Secretary

URBAN TRANSPORTATION ADVISORY
COUNCIL

Notice of Public Meeting

On December 5, 1972, the Transporta~
tion Advisory Council will hold a meeung
in Washington, D.C. at the New Execu-
tive Office Building, 736 Jackson Place
NW., room 2010. %

The Urban Transportation Advisory
Council is composed of 29 members ap-
pointed by the Secretary of Transporia-
tion in accordance with DOT Order
1120.16. The Council consists of recog-
nized urban and transportation authori-
ties in their respective fields selected
from State, local, and city govo:vnmcm.
private industry, and the academic com-
munity. g

The objective of the Council is fo iden-
tify the requirements for, and improve-
ments in, urban transportation sys
Specifically, the Council maintains con”
tact and coordination with appropriat®
State, local, and city officials and t.es
members of private industry and other
interested groups: )

(a) To insure that they are ads ised O
and have an opportunity to comment :on‘
all significant DOT urban transportation

rograms and proposals; W
7 (gaTo obta.pin nr'::saningful information
regarding the urban transportation needs
of the Nation. A%

The Council agenda for December 3
follows:

Reports on old business
Status of legislative proposals
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Report on environmental procedures for
transportation

Report on impact of the energy crisis on
urban transportation

The meeting will be held from 9 a.m.
until 5 p.m. and will be cpen to the public.

This notice is given pursuant to sec-
tion 10 of Public Law 92-463.

Issued on November 29, 1972,

JoHN A. VOLPE,
Secretary of Transportation.

[FR Doc,72-20831 Filed 12-1-72;8:52 am]

AMERICAN REVOLUTION
BICENTENNIAL COMMISSION

ADVISORY COMMITTEES AND
PANELS

Notice of December Meetings

Notice is hereby given, pursuant to
Executive Order 11671, that the follow-
ing American Revolution Bicentennial
Commission Advisory Committee and
Panel Meetings will be held the month
of December 1972:

Horizons '76 Commitiee. The Horizons
16 Committee will hold an open meet-
ing on December 6, 1972, at 7 p.m. in the
ARBC conference room, 736 Jackson
Place NW. The Committee membership
is composed of 11 ARBC Commissioners.
The agenda will include discussion of
the call for achievement program; “Trees
from the Nation's History” project pro-
posal; and Fort Lincoln Newtown.

Communications Committee. The
Communications Committee will hold an
open meeting from 9:30 a.m. to 1 p.m.
on December 6, 1972, in the ARBC con-
ference room, 736 Jackson Place NW.
Membership on the Committee is repre-
sented by persons from Copley News-
papers; National Newspaper Publishers

Association; Montgomery Ward & Co.;
National Association of Broadeasters;
Magazine Publishers Associafion, Inc.:
L_A.Cpinion: Reader’s Digest; NBC Tele-
vision Nefwork; National Newspaper As-
sociation; Tomorrow Entertainment,
Inc.; American Association of Advertis-
ng Agencies; Public Relations Society of
America; Corporation for Public Broad-
tasting; the Congress; and the White
House. Special representatives from the
Department of Defense and the U.S. In-
gur'm;{t,ion Agency will also attend the
neeting,

The agenda will include discussion of:
liﬁzéz(‘.lc Media Panel.
ARBC Medal Camp Program
ARBC/Ad Councu.aign 2
Use of ARBC Symbol.
F“le Needs.
“hinars for Regional Media.

1ars for Federal Agency Public Informa-~
Lion Officers.

Print Needs,

. Heritage "7 Commitiee, The Heritage
o wrogram Committee will be meeting
o Wednesday, December 6, 1972, at 9:30
T‘I'x]ls in the board room of the National

U for Historic Preservation, 748

NOTICES

Jackson Place NW., Washington, D.C.
The day-long meeting will be held in ex-
ecutive session. The Committee is chaired
by James Biddle and is composed of the
following other members: Dr. Paul S.
Smith, Ann Hawkes Hutton, Frederick
A. Seaton, Hon. Harry ¥. Byrd, Jr., Eu-
gene J, Sleevi (for the Secretary of De-
fense), Lewis B. Jennings (for the Sec-
retary of the Interior), Elizabeth E.
Hamer, Dr. James B. Rhoads, Prof. Rich-
ard P. McCormick, Francis D, Leth-
bridge, Dr. Leonard Carmichael, Charles
E. Lee, Prof. George A, Biltias, and Judge
Clarence Taylor.

The Committee will be meeting to re-
view and recommend appropriate action
on a number of programs and projects,
specifically: Two symposia proposals and
one International Congress of Philoso-
phers; a museum proposal; and an Afro-
American bicentennial exhibit. In addi-
tion, the current status of the Heritage
"76 program budget will be discussed and
a vote on a proposed new member of the
Committee taken.

Ethnic Media Advisory Panel. The
Ethnic Media Advisory Panel will be
meeting on December 6, 1972, from 2 p.m.
to 4:05 p.m. in the ARBC conference
room, 736 Jackson Place NW. The meet-
ing is open. Membership on the Panel is
representative of the major ethnic news-
papers of the country broken down into
the following categories: Black, Spanish-
language, Indian, Jewish, and European
ethnic. The agenda will include briefing
the ARBC staff and consideration of the
role of the Ethnic Panel.

Dated: November 29, 1972,

Hucr A, HALL,
Acting Director, American Rev-
olution Biceniennial Com-
mission.

[FR Doc.72-20755 Filed 12-1-72;8:50 am]

ATOMIC ENERGY COMMISSION

[Docket Nos. 50-373, 50-374]
COMMONWEALTH EDISON CO.

Establishment of Atomic Safety and
Licensing Board

On October 6, 1972, the Commission
published in the FeperaL REGISTER, 37
F.R. 21197, a notice of hearing to con-
sider the applications filed by the Com-
monwealth Edison Co. for construction
permits for the La Salle County Nuclear
Power Station, Units 1 and 2. The notice
indicated that the Safety and Licensing
Board for this proceeding would be desig-
nated at a later date, and that notice of
its membership would be published in
the FEDERAL REGISTER.

Pursuant to the Atomic Energy Act
of 1954, as amended, the regulations of
Title 10, Code of Federal Regulations,
Part 2; rules of practice, and the notice
of hearing referred to above, notice is
hereby given that the Safety and Licens-
ing Board in this proceeding will consist
of Mr. Lester Kornblith, Jr., Dr. Donald
P. de Sylva, and Elizabeth S. Bowers,
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Esq., Dr. Paul W. Purdom has been
designated as a technically quaiified
alternate and Edward Luton, Esq., has
been designated as an alternate quali-
fied in the conduct of administrative
proceedings.

The positions and mailing addresses of
the Board members are as follows:

1. Mrs. Elizabeth S. Bowers, Chairman,
an attorney member of the Atomic Safe-
ty and Licensing Board Panel, U.S.
Atomic Energy Commission, Washing-
ton, D.C. 20545, :

2. Mr. Lester Kornblith, Jr., a tech-
nical member of the Atomic Safety and
Licensing Board Panel, U.S. Atomic En-
ergy Commission, Washington, D.C.
20545.

3. Dr. Donald P. de Sylva, associate
professor of marine science, Rosenstiel
School of Marine and Atmospheric Sci-
ence, University of Miami, Miami, Fla.
33149.

4. Mr. Edward Luton, Alternate Chair-
man, an attorney member of the Atomic
Safety and Licensing Board Panel, U.S.
Atomic Energy Commission, Washington,
D.C. 20545.

5. Dr. Paul W. Purdom, Alternate
Director, Center for Urban Research and
Environmental Studies, Drexel Univer-
sity, 32d and Chestnut Streets, Philadel-
phia, Pa. 19104.

As provided in the notice of hearing,
the date and place of a prehearing con-
ference and of a hearing will be sched-
uled by the Board and will be published
in the FEDERAL REGISTER.

Dated at Washington, D.C., this 29th
day of November 1972,

JAMES R. YORE,

Execulive Secretary, Atomic
Safety and Licensing Board
Panel.

[FR Doc.72-20758 Filed 12-1-72;8:51 am]

[Docket No. 50-205]
COMMONWEALTH EDISON CO.

Order Extending Completion Date

Commonwealth Edison Co. is the
holder of Provisional Construction Per-
mit No. CPPR-58 issued by the Commis-
sion on December 26, 1968, for the
construction of the Zion Station, Unit 1,
a 3,250 megawatt (thermal) pressurized
water nuclear reactor presently under
construction at the company’s site on the
west shore of Lake Michigan in Zion,
Lake County, Ill.,

On November 3, 1972, the company
filed a request, which was supplemented
by letter dated November 15, 1972, for
an extension of the completion date be-
cause of: (i) Construction delays due to
piping system modifications for the
safety valves and additional piping work
which was necessitated by the installa-
tion of a hydrogen recombiner, and (ii)
delay in the completion of various pipe
hangers and restraints. Also, procure-
ment of the materials needed to accom-
plish the work described above has not
been completed. Good cause having been
shown as required by section 185 of the
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Atomic Energy Act of 1954, as amended,
and § 50.55 of 10 CFR Part 50 of the
Commission’s regulations:

It is hereby ordered, That the latest
completion date for CPPR-58 is ex-
tended from December 1, 1972, to June 1,
1973,

Date of Issuance: November 28, 1972.
For the Atomic Energy Commission.

A, GIAMBUSSO,
Deputy Director for Reacior
Projects, Directorate of
Licensing.

[FR Doc.72-20706 Filed 12-1-72;8:46 am]

CIVIL SERVICE COMMISSION

DEPARTMENT OF AGRICULTURE

Grant of Authority To Make Noncareer
Executive Assignment

Under authority of § 9.20 of Civil Serv-
ice Rule IX (5 CFR 9.20), the Civil Serv~
ice Commission authorizes the Depart~
ment of Agriculture to fill by noncareer
executive assignment in the excepted
service the position of Confidential As-
sistant to the Under Secretary, Office of
the Secretary.

UNITED STATES CIVIL SERV-
1cE COMMISSION,
James C, SPrY,
Ezecutive Assistant
to the Commissioners.

[FR Doc.72-20729 Filed 12-1-72;8:45 am]

[sEAL]

DEPARTMENT OF THE TREASURY

Notice of Title Change in Noncareer
Executive Assignment

By notice of August 26, 1972, F.R. Doc.
72-14539 (37 F.R. 17440), the Civil Serv-
ice Commission authorized the Depart-
ment of the Treasury to make a change
in title for the position of Assistant to
the Deputy Secretary, Office of the
Deputy Secretary. This is notice that the
title of this position is now being changed
to Executive Assistant to the Deputy Sec-

retary, Office of the Secretary.

UniTep STATES CIVIL SERV~
ICE COMMISSION,
JAMES C. SPrY,
Ezecutive Assistant
to the Commissioners.

[FR Doc.72-20730 Filed 12-1-72;8:45 am]

[SEAL]

DEPARTMENT OF THE TREASURY

Notice of Title Change in Noncareer
Executive Assignment

By notice of June 5, 1970, F.R. Doc.
70-6994 the Civil Service Commission au-
thorized the Department of the Treasury
to fill by noncareer executive assignment
the position of Director, Office of Law
Enforcement, Office of the Secretary.
This is notice that the title of this posi-
tion is now being changed to Deputy As-
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sistant Sécretary for Enforcement, Office
of the Secretary.

UNI1TED STATES CIVIL SERV-
I1cE COMMISSION,
James C. SPRY,
Ezecutive Assistant
to the Commissioners.

[FR Doc.72-20732 Filed 12-1-72;8:46 am]

[SEAL]

ENVIRONMENTAL PROTECTION
AGENCY

Revocation of Authority To Make
Noncareer Executive Assignment

Under authority of § 9.20 of Civil Serv-
ice Rule IX (5 CFR 9.20), the Civil Serv-
ice Commission revokes the authority of
the Environmental Protection Agency to
fill by noncareer executive assignment in
the excepted service the position of As-
sociate Commissioner, Federal Water
Pollution Control Administration.
Un1TED STATES CIVIL SERV-

1cE COMMISSION,
JamEes C. SPRY,

Ezecutive Assistant
to the Commissioners.

[FR Doc.72-20728 Filed 12-1-72;8:45 am]

[sEAL]

FEDERAL COMMUNICATIONS
COMMISSION

Notice of Grant of Authority To Make
Noncarecer Executive Assignment

Under authority of § 9.20 of Civil Serv-
ice Rule IX (5 CFR 9.20), the Civil Serv-
ice Commission authorizes the Federal
Communications Commission to fill by
noncareer executive assignment in the
excepted service the position of Special
Assistant to the Chairman for Policy and

Planning.
UNITED STATES CIVIL SERV-
ICE COMMISSION,
JaMEs C. SPRY,
Ezecutive Assistant
to the Commissioners.

[FR Doc.72-20731 Filed 12-1-72;8:46 am]

COUNCIL ON ENVIRONMENTAL
QUALITY

ENVIRONMENTAL IMPACT
STATEMENTS

Notice of Public Availability

Environmental impact statements re-
ceived by the Council from November 20
through November 24, 1972.

NoTte: At the head of the listing of state-
ments received from each agency is the

mame of an individual who can answer
questions regarding those statements.

[SEAL]

DEPARTMENT OF AGRICULTURE

Contact: Dr, T. C. Byerly, Office of the Secre=-
tary, Washington, D.C. 20250, 202—
388-7803.

Contact:

Drajft, November 20
Duane

FOREST SERVICE

Draft, November 24
Blue Range Primitive Area, Ariz., county:

Greenlee. The statement refers to the
proposed drilling of one or two 2,000~
4,000-foot holes by the Morenci Division
of the Phelps Dodge Corp., In order to
determine if an ore body exists in the
area. The project will adversely affect
water quality and will leave an irrepara-
ble scar upon the landscape, with long-
term impact and adverse environmental
effect. Phelps Dodge has 92 mining
claims In Blue Range, which is part of
the Apache National Forest. The primi-
tive area is presently being considered
for inclusion in the National Wilderness
System; the proposed project would
create a situation which is in direct
conflict with the basic philosophy of the
wilderness. (40 pages) (ELR Order No.
05674) (NTIS Order No. EIS 72 5674-D)

Draft, November 20
Herbicide Use, Olympic, Mount Baker, NF’s,

Washington, county: Several. The state-
ment refers to a proposed program for
the use of the herbicides Amitrole
camba, 2,4-D, 2,4,56-T, Sllvex and Pic
on the Olympic, Mount Baker, ¢
qualmie, and Gifford Pinchot National
Forests. The purposes of the action in-
cludes the control of vegetation which
interferes with crop trees, is poisono
to llvestock, or is classified as mnox
on agricultural land. Additional purp
are the improvement of wildlife habit
and the reduction of rodent populatior
The use of the chemicals will put herbi-
cides Into the environment in varying
amounts; nontarget species will be hit.
Very little is kown about the effects of
these herbicides upon plant and wildlife
communities. (ELR Order No. 05658)
(NTIS Order No. EIS 72 5658-D)

RURAL ELECTRIFICATION ADMINISTRATION

Final, November 21
Marion Plant, Illinois, county: William-

son. The statement considers a loan I
quest from Southern Illinois Power C
approved, part of the loan would be use
to finance electrostatic precipitators for
each of three existing coal gathering
units of the Marion Plant. The precly
tors would reduce fly ash emissions. (79
pages) Comments made by: EPA, p{)I:
and USDA. (ELR Order No. 05665) (NTIS
Order No. EIS 72 5665-F)

Aromic ENERGY COMMISSION

For nonregulatory matters: Mr,
Robert J. Catlin, Director, Division of
Environmental Affairs, Washington, D.C.
20545, 202—973-5391.

For regulatory matters: Mr. A. Giambusso,

Deputy Director for Reactor Pro jems_‘,?",'
rectorate of Licensing, 202—973-7375.
Washington, D.C. 20645

Arnold Energy Center, Iowsa,
county: Linn. The statement refers .to
the proposed continuation of a cous?rm-
tion permit and the issuance of an op:‘lf.-
ating license to the Iowa Electric Ll.:.in
& Power Co., the Corn Belt Power Co-0D-
and the Central Towa Power Co-0p. The
center will employ one boiling water rel-
actor to produce 550 MWe (gross): Cf*i-
ing will be by a closed-cycle systcm‘}:\:
ing forced draft towers, with water be ing
drawn from and discharged to the Coo.fr
River. Approximately 500 acres of f:\r}?;-
land have been converted from agricul-
tural to industrial use; an addmo‘lng}
1,180 acres will be taken for transmis\s&}i
line right-of-way. (242 pages) (EEIS
Order No. 05662) (NTIS Order No.

72 5662-D)
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Draft, November 21 Drajt, November 6 pages) (ELR Order No. 05651) (NTIS

Shearon Harris Nuclear Power Plant, four
units, North Carolina, counties: Wake
and Chatham. The statement refers to
the proposed granting of a construction
permit to the Carolina Power & Light Co.
for the four-unit plant. Identical pres-
surized water reactors will be employed
to produce totals of 11,000 MWt and
3,600 MWe (net). Cooling will be by a
once-through flow from a manmade lake
of 10,000 acres. (Because of temperature
and stratification conditions the lake will
be only marginally suitable for recrea-
tional purposes.) There exists a poten-
tially excessive thyroid dose to those
living on or near the site boundary due
to lodine release from gaseous effluent,
Redesign of the radiological waste sys-
tem and modification of normal operat-
ing procedures will reduce the levels to
acceptable limits. (176 pages) (ELR
Order No. 056668) (NTIS Order No. EIS
72 5666-D)

DEPARTMENT OF DEFENSE
ARMY CORPS

Contact: Mr, Francis X, Kelly, Director, Of-
fice of Public Affairs, Attention: DAEN-
PAP, Office of the Chief of Engineers,
US. Army Corps of Engineers, 1000 In-
dependence Avenue SW. Washington,
DC 20314, 202—693-7168.

um property standards. The state-
ment refers to HUD’s Minimum Property
Standards (MPS) for the design and
construction of housing. The standards
would involve a comprehensive new sys-
tem of revised physical standards to
serve new and existing construction for
HUD housing programs. Three manda-
tory MPS and a guidance Manual of Ac-
ceptable Practices compose the system.
(Statement, 28 pages; manual, several
hundred pages) (ELR Order No. 05667)
(NTIS Order No. EIS 72 5667-D)

Drajt, November 1
Lakeland urban renewal project, Maryland,

county: Prince Georges. The statement
refers to an urban renewal project on 105
acres at Lakeland, in College Park, The
project will involve residential rehabili-
tation of 70 units, the clearance of 80
structures, redevelopment for new resi-
dential and commercial use, and neces-
sary flood protection measures on Paint
Branch and Indian Creeks. Completion of
the project could lead to severe down-
stream flooding and siltation damage to
existing or future development. (120
pages) (ELR Order No. 05660) (NTIS
Order No. EIS 72 5660-D)

NATIONAL AERONAUTICS AND SPACE
ADMINISTRATION

Order No. EIS 72 5651-D)

Concord Municipal Airport, NH., county:

Merrimack. The project contemplates
the construction, marking, and lighting
of a 1000-foot extension to Runway 35
and the construction and marking of a
parallel taxiway (4700 feet x 50 feet).
The project is expected to eliminate the
hazardous approach to Runway 17 and
the practice of taxiing aircraft on an
active runway. (16 pages) (ELR Order
No. 056563) (NTIS Order No. EIS 72
5653-D)

Draft, November 24
Lamesa Municipal Airport, Tex. The state-

ment refers to the proposed -construc-
tion, lighting, and marking of a new
4200 foot x 75 foot runway with con-
necting taxiways. The existing runway
will be converted to a parallel taxiway.
Twenty-one acres will be acquired for
the project. Increased airport use will
result in a concomitant increase in air
and noise pollution, (14 pages) (ELR
Order No. 05672) (NTIS Order No. EIS 72
56872-D)

Final, November 22
Kenosha Municipal Alrport, Wis,, county:

Kenosha. The project involves the acqui-
sition of land (133 acres in fee, 23 acres
in easement) and reconstruction and
extension (by 600 feet) of an existing 75

Contact: Mr, Ralph E. Cushman, Special As-

sistant, Office of Administration, NASA,

Ofu Boat Harbor, American Samoa. The ‘Washington, D.C. 20546, 202—962-8107.
statement refers to the proposed con-

struction of a harbor on Ofu, Manu's 2raejt, November 21
Islands. The harbor would consist of an John F. Kennedy Space Center, Fla. The

foot x 3000 foot northwest/southeast
runway, construction of taxiways, and
installation of lighting. (34 pages)
(Comments made by: USDA, DOT, DOI,
EPA, and FAA. (ELR Order No. 05669)

Draft, November 20

entrance channel and a turning basin.
Construction would extend over 7 acres
of reef fiat; and additional 8 acres of
reef flat will be converted to land. Ma-
rine biota will be damaged by construc-
tion activities. (12 pages) (ELR Order
No. 05655) (NTIS Order No. EIS 72
5655-D)
Draft, November 22
Kaneohe-Kailus Area, Hawail, The state-
ment refers to the proposed construc-
tlon of a detentlon dam and reservoir
in the headwaters of Kaneohe Stream,
for the purpose of flood control. One
thousand feet of stream will be chan-
nelized. Approximately 295 acres will be
acquired for the project. Salvage work
on four archeological sites will be com-
pleted before inundation. (16 pages)
(ELR Order No. 05670) (NTIS Order No.
EIS 72 5670-D)

DEPARTMENT oF HUD

Contract: Mr, Richard H. Broun, Director,
Environmental and Land Use Planning

Diyision, Washington, D.C. 20410, 202—
755-6186,

Draft, November 15

Riviera Apartments. The statement refers
‘o the proposed construction of a 19
bullding, 164 unit apartment complex
being constructed in Virginia Beach, un-
der section 236 of the Natlonal Housing
Act. The eomplex, which will house low
and moderate income families 1S situ-
ated on an 11.2-acre site in CNR Zone 2
of the Oceana Naval Ailr Station. There
Wil be significant adverse impact on
residents of the project from military
aircraft noise from the station. Addi-
:\:mml adverse effects will be the prece-
dent established for development in this
érea and the taxing of school capacities
in Virginia Beach. (37 pages) (ELR Or-

der No. 05632) (NTIS Order No. EIS 72
5632-D)

statement refers to facility development
and operations at the Kennedy Space
Center (KSC), for the Space Shuttle
Program. Facllities for receiving, inspec-
tion, checkout, launch, recovery, and
refurbishment of Space Shuttle flight
hardware are included. In addition to
new facilities, some of those already in-
stalled for the Apollo and Skylab pro-
grams will be modified. If required, sepa-
rate environmental impact statements
will be prepared for those payloads which
may have significant potential environ-
mental implications. (The Space Shuttle
program ifself is treated In an Impact
statement of July, 1972, The NTIS order
number for that statement is EIS 72
4039F.) (130 pages) (ELR Order No.
05664) (NTIS Order No. EIS 72 5664-D)

DEPARTMENT OF TRANSPORTATION

Contact: Mr. Martin Convisser, Director,

Office of Environmental Quality, 400
Seventh Street SW., Washington, DC
20590, 202—426-4355.

FEDERAL AVIATION ADMINISTRATION

Draft, November 20
Valdosta Municipal Airport, Ga., county:

Lowndes. The proposed project is the
expansion of Runway 17-35 and related
facllities to accommodate 70 percent of
the basic transport fleet of turbojet-
powered alreraft weighing less than
60,000 pounds. Approximately 82.6 acres
of land will be committed to the project.
Increased noise levels and air pollution
will result. (60 pages) (ELR Order No.
05650) (NTIS Order No. EIS 72 5650-D)

Panola County Afrport, Miss, county:

Panola. The proposed project is the de-
velopment of a general aviation airport
which accommodates substantially all
propeller aircraft of less than 12,500
pounds. The action consists of strength-
ening, extending, and lighting the ex-
isting runway. There will be increases in
the nolse level and in alr pollution (14

(NTIS Order No. EIS 72 5669-F)
FEDERAL HIGHWAY ADMINISTRATION

Draft, Novembgr 20
Rosemont Garden Extension, Kentucky,

county: Fayette. The statement refers
to the proposed construction of a cir-
cumferential arterial route from Lime-
stone Street to New Circle Road (Ken-
tucky 4). Length of the project is 3.113
miles. Twenty-four families, one farm
building, and a water tower would be
displaced. There would be an Increase
In noise levels. (26 pages) (ELR Order
No. 05654) (NTIS Order No. EIS 72
5654-D)

Mississippi County Airport, Mo., county:

Mississippl. The statement refers to the
proposed development of a new airport
facility to serve the general aviation
needs of the county. The project con-
sists of land acquisition for one north/
south runway and supporting facilities
(99 acres); auto parking area: and me-
dium intensity lghting, etc. Beveral
acres of rabbit and quail habitat will be
lost to the project. (30 pages) (ELR
Order No. 056562) (NTIS Order No. EIS 72
5652-D)

Draft, November 22
Pojoaque bridge widening, New Mexico,

county: Santa Fe. The proposed project
consists of reconstructing and widening
the Rio Mambe River bridges, upgrading
the bridge approaches north and south,
and realining and upgrading the S.T. 4
county road Intersection with U.S. 64—
285. Approximately 2.3 acres, of which
1.1 acres is in the Rio Mambee flood
plain, will be acquired for right-of-
way. (35 pages) (ELR Order No. 05668)
(NTIS Order No. EIS 72 5668-D)

TREASURY DEPARTMENT

Contact: Mr. Donald L. Ritger, Office of the

General Counsel, Room 3014, Washing-
ton, D.C. 20220, 202—064-5404.
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Final, November 24
Federal Law Enforcement Training Center,
Prince Georges County, Md. The state-
ment, which replaces an earlier one
which was challenged in litigation, is
concerned with the construction of fa-
cilities for the Center in the town of
Beltsville. Environmental impacts dis-
cussed include effects upon water sup-
ply, sewerage, and special problems such

as noise from firing ranges (approxi-,

mately 420 pages). Comments made by:
USDA, COE, DOD, HEW, HUD, DOI, EPA,
NCPC, DOT (ELR Order No. 05675)
(NTIS Order No. EIS 72 5675-F)

TIMOTHY ATKESON,
General Counsel.,

[FR Doc¢.72-20785 Filed 12-1-72;8:47 am|

FEDERAL COMMUNICATIORS
COMMISSION

[Dockets Nos. 17555-17558; FCC 72R-336]
AZALEA CORP., ET AL.

Memorandum Opinion and Order
Enlarging Issues

In regard applications of Azalea Corp.,
Mobile, Ala., Docket No. 17555, File No.
BP-17340; W.G.OK., Inc. (WGOK),
Mobile, Ala., Docket No. 17556, File No.
BP-17398: People’s Progressive Radio,
Inc., Mobile, Ala., Docket No. 17557, File
No. BP-17477; Mobile Broadcast Service,
Inc., Mobile, Ala., Docket No. 17558, File
No. BP-17478; for construction permits.

1. Each of the mutually exclusive ap-
plicants in this standard broadcast pro-
ceeding seeks an authorization to operate
on the frequency 960 kHz, 1 kw., daytime
only, at Mobile, Ala. Azalea Corp.
(Azalea), People's Progressive Radio, Inc.
(Peoples), and Mobile Broadcast Service,
Inc. (MBS), request authority to con-
struet a new class III station, whereas
W.G.0OK., Inc., licensee of class IT stand-
ard broadcast station WGOK, seeks to
modify the present facilities of its day-
time-only Mobile station. By memoran-
dum opinion and order, FCC 67-756, 32
F.R. 10685, 10 RR 2d 717, published July
20, 1967, the Commission designated the
applications for consolidated hearing on
various issues, including “Suburban’ is-
sues against Azalea and MBS. The pro-
ceeding is pending before the Review
Board on exceptions directed to the Ad-
ministrative law judge’s initial decision,
FCC 69D-25, released April 22, 1969,
wherein he concluded that, with the ex-
ception of Azalea, which had failed to
sustain its burden under the “Suburban”
issue, the other applicants had demon-
strated their requisite qualifications, and
recommended a grant of the MBS appli-
cation under the standard comparative
issue. In reaching this result, the presid-
ing judge resolved the “Suburban” issue
in favor of the preferred applicant, and
extensive exceptions have been addressed
by the parties to this and other deter-
minations of the presiding judge. Fol-
lowing oral argument before the Review
Board on February 17, 1970, the issuance

NOTICES

of the Board’s final decision in this pro-
ceeding was stayed by the Commission
during the pendency of the “Primer” in-
quiry proceeding in Docket No. 18774. See
“Interim Procedure Relating to Submis-
sion of Community Survey Showings in
Connection with Radio and Television
Applications,” 22 FCC 2d 421, 18 RR 2d
1923 (1970). On February 23, 1971, the
Commission released its “Report and
Order” adopting the “Primer on Ascer-
tainment Preblems by Broadcast Appli-
cants,” 27 FCC 2d 650, 21 RR 2d 1507, and
stated in paragraph 79 thereof that:
“IAlpplicants in pending hearing cases
may amend their applications if deemed
necessary in view of our action here,
within ninety (90) days of the release of
the report and order, or such further
time as the presiding tribunal may allow
for cause shown.” Presently before the
Review Board for consideration are two
amendments, filed on May 24, 1971, and
February 2, 1972, respectively, by Azalea
and MBS, which set forth additional in-
formation regarding the applicants’ as-
certainment of community needs. Also
before the Board are two petitions to dis-
miss applications and eight separate
petitions to reopen the record, which
were filed by WGOK, Peoples, and MBS
in order to disclose various events oc-
curring since the close of the record in
this proceeeding on December 10, 1968

THE SUBURBAN AMENDMENTS

2. Within the period specified by the
Commission in paragraph 79 of the “Re-
port and Order” and in response to a
disqualifying “Suburban” issue, Azalea
tendered a “Suburban” amendment with
the Secretary of the Commission.” In
the amendment,. Azalea identifies the
two reference sources it consulted to
ascertain the demographic characteris-
tics of the Mobile area and describes
Mobile and its environs in terms of pop-
ulation, educational facilities, govern-
ment, and labor force. The number of
churches and hospitals in the area, as
well as the circulation of the area’s
major newspaper, is also included in this
material. The applicant further reports
that it conducted a leadership survey
and a telephone survey of the general
public to ascertain the community prob-
lems of Mobile and its environs. Approxi-
mately 46 of the area’s community
leaders, who are identified by name and
organization, were allegedly interviewed
by Azalea and a brief enumeration of
the 13 community problems reportedly
culled from these interviews is set forth.
Also included is a listing of the area’s

1A list of the numerous pleadings now
before us is contained in the attached ap=-
pendix below. As indicated, the last pleading
was not filed until Nov. 13, 1972,

2By order, FCC T1R-299, released Oct. 6,
1971, the Review Board's consideration of
the amendment was held in abeyance since
the amendment had not been accompanied
by proof of service upon the parties to this
proceeding as required by §1.206. Service
was effected on Oct. 21, 1971, and com-
ments regarding the amendment were filed
on Nov. 1, 1971 and Noy. 19, 1971, by the
Broadcast Bureau and MBS, respectively.

problems, derived from the 204 house-
holds that responded in Azalea’s tele-
phone sampling, and broken down into
the following five general categories:
(1) General social factors; (2) ecology
and quality of life; (3) interpersonal
relations; (4) personal economic factors;
and (5) drug abuse. Azalea does not in-
tend to change the proposed program-
ing which it has described at the hearing,
namely, programs directed to the needs
of the black community in Mobile;
rather, the applicant submits that the
information elicited from its most recent
surveys will be used *“as a guide to the
content of the programing heretofore
proposed.”

3. Following appeals to the Review
Board and the Commission concerning
the submission of further “Suburban”
showings in this proceeding,’® a telephone
survey of Mobile area residents was con-
ducted in mid-October of 1971, by a tem-
porary employee who worked under the
direction of two MBS stockholders. In
all, 110 residents of Mobile and the sur-
rounding area were interviewed and four
problems (schools and school busing, pol-
lution, crime, and jobs and industrial
development) are listed as the most
frequently mentioned problems facing
the immediate area. A similar grouping

s Although the Review Board was of the
opinion that the Commission’s statement in
par. 79 of the report and order would per-
mit all of the applicants in this proceeding
to revise their “Suburban” showings, the
matter, raising novel questions of first im-
pression affecting a substantial number of
other adjudicatory proceedings, was certi-
fied to the Commission in order to promote
the orderly and efficlent administration of
Commission business. See 20 FCC 2d 453,
21 RR 2d 1201 (1971). By order, FCC T71-589,
30 FCC 2d 1, released June 9, 1971, the
Commiission indicated that, consonant with
its public notice of June 4, 1971 (“Amend-
ments by Applicants in Pending Hearing
Cases to Comply with the Primer on Ascer-
tainment of Community Problems,” 30 FCC
2d 136, 21 RR 2d 1746), “Suburban” amend-
ments by the applicants herein should be ac-
cepted and consideration thereof should be
limited to the resolution of the disqualify-
ing issue. On June 11, 1971, MBS requ ed
the Commission to reconsider its action,
challenging the propriety of allowing Azalea
to amend its “Suburban” showing and seek-
ing to ascertain whether it was required 1o
resurvey the community’s needs and inter-
ests, notwithstanding the presiding judges
conclusion that MBS had met the “Sub-
urban” standards in force when its appli-
cation was filed. On Sept. 7, 1971, the Com-
mission released its memorandum opm}on
and order denying the MBS petition. 81 FCC
2d 561, 22 RR 2d 909. In its order, the Com-~
mission walved Rule 1.106 and consxdcrv‘;d
the petition on its merits since MBS had not
been afforded a prior opportunity to ur‘;}"z
directly on the matters set forth in ti-”‘-t;
public notice of June 4, 1871; restated 1is
determination that “good cause exists for
the submission of an amended showing 1
all pending hearing cases whether orvh‘f:»
the hearing record has been closed and W 1_(::
out regard to an applicant’s prior Mu:i
in this respect”; and concluded that ‘1
would be wholly inappropriate, in the
absence of a detalled examination of !-nf
record which is not now before us to decxc{u
whether or not a further [Suburban] show=
ing 1s required" from MBES.
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is also included for the most important
statewide problems in the respondents’
view. From November 1971 to January
1972, three MBS stockholders conducted
a survey of Mobile area leaders. Seven-
teen blacks and six women are among
the 51 leaders whom MBS named as par-
ticipants and identified by occupation or
affiliation. Among the 11 significant local
problems identified in this leadership
survey are unemployment, air and water
pollution, lack of governmental leader-
ship, and failure of public education. A
listing of the four problems of statewide
concern and the programing suggestions
mentioned by the community leaders are
also set forth in the MBS amendment.
According to MBS, the community needs
and problems ascertained in its latest
surveys will be met in the daily, 1-hour
public affairs program which is encom-
passed in the programing proposal the
applicant presented at the hearing.
Further, the applicant plans to conduct
monthly public opinion surveys and to
present the results of these surveys,
along with interested speakers, as one
of the features within MBS’s already
proposed 6-hour Sunday afternoon
music and news program.

4. In its responsive pleadings, the
Broadcast Bureau submits that the
proffered amendments do not satis-
factorily demonstrate that either Azalea
or MBS has met its “Suburban” issue.
Specifically, the Bureau points out that
neither the interviewer nor the date of
Azalea’s interviews are set forth; that
only one black community leader was
contacted; that the random basis of the
general public survey is not shown; and
that Azalea has proposed no new pro-
graming to satisfy the community needs
and problems ascertained in the afore-
noted survey.® With respect to the MBS
amendment, the Bureau contends that
the amendment is unreasonably late and
not accompanied by a valid showing of
good cause for its acceptance. In addi-
tion, the Bureau urges that the MBS
amendment does not fully comport with
the requirements of the “Primer” and
lists two alleged deficiencies to illustrate
the amendment’s inadequacies.®
; 5. The Review Board believes that the

Suburban” amendments of both Azalea
and MBS should be accepted and consid-
ered on their merits. The Azalea amend-

—_—

‘Reportedly, a detalled questionnaire was
used in this survey and the questionnaire
forms reflecting the specific contacts have
been retained by MBS,

s MBS argues with the Bureau's evaluation
f" the Azalea amendment and maintains that
:ho hew material cannot be considered by
the Board, unless and until the record is
reopened and the proceeding remanded in
order to afford the parties an opportunity to
Cl’flss-examlne with respect thereto.

M"In response to the specific deficiencies
poted by the Bureau, MBS has supplied fur-
Her Information concerning its ascertain-
g\em efforts, which it requests the Review
oard to consider. Since the material is
Supplemental in nature and since MBS'’s
:fguest is not opposed, the Board has con-
qu ered the applicant's latest “Suburban”
“lowing as supplemented. See par. 3, supra.

No. 23211
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ment was tendered within the prescribed
period and is otherwise consistent with
the Commission’s order of June 9, 1971,
MBS did not file its amendment until
February 3, 1972; however, the question
of measuring MBS’s “Suburban” show-
ing against the contemporary Commis-
sion standards set forth in the “Primer"”
was not finally resolved until September
of 1971, and the applicant’s explanation
of the less than l1-month delay in the
subsequent revision of its “Suburban”
showing, i.e., the relocation of its prin-
cipal stockholders, the necessary rveli-
ance upon less experienced, resident
stockholders, and the intervening holiday
seasons, persuade the Board that good
cause exists for the acceptance of the
instant amendment. “Cf. Middle Georgia
Broadeasting Co.”, 30 FCC 2d 796, 22
RR 2d 524 (1971); “City of New
York Municipal Broadcasting System
(WNYC),” 29 FCC 2d 244, 21 RR 2d
1050 (1971).

6. Turning to the substance of the
amendments, the Review Board finds
that neither applicant appears to have
complied fully with the “Primer” re-
quirements. According to the demo-
graphic information supplied by Azalea,
the 1970 black population of Mobile and
Mobile County was over 35 percent and
32 percent of their respective popula-
tions of 190,000 and 317,000 persons;
however, only one black community
leader was apparently consulted by the
applicant. Rather than indulge in a
“numbers game" with respect to its com-
munity survey requirements, the Com-
mission regularly looks to whether the
applicant’s survey is representative of
the significant segments that comprise
the community to be served. See
“Primer,” Q. and A. 14; and “RKO Gen-
eral, Inc.,” 33 FCC 2d 664, 667, 23 RR 2d
930, 934 (1972). A single contact with
Mobile’s black leadership, however, can
hardly be characterized as an adequate
sampling of that segment of the com-
munity to which Azalea plans to specifi-
cally orient its programing. See “North
Texas Enterprises, Inc.,” FCC 72-197, 37
F.R. 5316, published January 12, 1972.
In addition, Azalea has supplied vir-
tually none of the basic information re-
quired by the “Primer” as to how the
subject surveys were designed and con-
ducted, “e.g., Primer,” Q. and A. 11(e¢),
11(b), 13(b), and 15, Other shortcom-
ings in Azalea’s “Suburban” showing in-
clude the failure to relate the 13 broad
program categories allegedly derived
from its leadership survey, such as
“crime,” “poverty,” and “civil rights,” to
the specific needs and interests of Mobile,
and the failure to particularize what pro-
grams are designed to meet the specific
problems ascertained. See “Primer, Q.
and A. 29; Frank M. Cowles,” FCC 72R~
267, 25 RR 2d 475; and “William R.
Gaston,” 35 FCC 2d 624, 24 RR 2d 779
(1972) ; “Broadcasting Service of Caro-
lina, Inc.,” 30 FCC 2d 311, 22 RR 2d 289
(1971) . In the same vein, the “Suburban”
showing tendered by MBS suffers from
several key deficiencies. MBS has not
submitted a full profile of its community,
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indicating (in addition to the commu-
nity's racial composition) Mobile's eco-
nomic and governmental activities, its
public service organizations, and any
other factor or activities that make the
community distinctive. Without such a
community analysis, it is not clear that
the various groups contacted by the ap-
plicant constitute a representative cross-
section of the specified community. See
“Guy S. Erway,” FCC 72-879, 37 F.R.
22899, published October 26, 1972;
“Harry D. Stephenson and Robert E.
Stephenson,” 33 FCC 2d 749, 753-54, 23
RR 2d 760, 766 (1972) ; “North American
Broadcasting Co., Inc.,” 30 FCC 2d 806,
22 RR 2d 508 (1971). Like Azalea, MBS
has also failed to adequately correlate its
proposed programing with any particular
ascertained need. The applicant’s state-
ment that it will deal with all the com-
munity problems discovered in its latest
surveys in its 1-hour public affairs pro-
gram lacks the specificity called for by
the Commission and this matter should
be explored in an evidentiary hearing,
See “Cosmos Broadeasting Corp.
(WSFA-TV),” 31 FCC 2d 200, 22 RR 2d
723 (1971); “Middle Georgia Broad-
casting Co., supra.” In sum, both subject
amendments lack the information re-
quired by the “Primer" which would
enable the Review Board to conclude
that each applicant has ascertained the
community needs and interests of the
area fo be served by the proposed station
and has designed programing in response
to the community’s ascertained needs as
evaluated. In view of the foregoing, the
Board believes that this proceeding
must be remanded for further hearing
under the “Suburban” issues and for
preparation of a supplemental initial de-
cision resolving these issues.

THE PETITIONS TO REOPEN THE RECORD

7. Subsequent to the issuance of the
initial decision in this proceeding,
Peoples requested the Review Board to
reopen the record and remand the pro-
ceeding under added issues concerning
MBS’s failure to report the imposition of
a lien against its principals and the effect
thereof upon the applicant’s character
and financial qualifications. According
to petitioner, the State of Alabama De-
partment of Industrial Relations filed
the subject lien with the Mobile County
Probate Court on August 28, 1969, against
the realty of two MBS stockholders,
Howard L. and E. Howard Smith. The
lien, which arose from the Smith’s fail-
ure to make the required State unem-
ployment compensation payments for
covered employees of station WLPR-FM,
totalled $177.87 ($104.88 in payments

- plus $72.99 for interest and penalty) 7 It

7 At that time, the Smiths, acting as Mobile
Broadcast Service, were the licensee of sta-
tion WLPR-FM, Mobile, Ala. On Aug, 286, 1970,
however, the Commission approved the vol-
untary assignment (BALH-1353) of the sta-
tion from the Smiths to Sound Broadcast
Corp. By letter of Sept. 2, 1970, counsel for
MBS informed the Commission and the par-
tles to this proceeding of the consummation
of the approved sale,
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is the contention of Peoples that the lien
should have been reported within the
30-day period prescribed by § 1.65 and
that the existence of the lien raises a
vital guestion as to the ability of the
Smiths to fulfill their substantial com-
mitments to the applicant.®

8. MBS opposes petitiorer’s request,
disputing the decisional significance of
the lien in light of Howard L. Smith's ac-
quisition of his subscribed stock and
E. Howard Smith’s demonstrated ability
to honor hnis financial commitments to
MBS. See note 7, supra. Attached to
MBS's pleading is an affidavit of Howard
L. Smith, who states therein that in Sep-
tember of 1969, he was informed by the
local director of the State unemployment
office that the station’s first two quarterly
installments of the unemployment com-
pensation payment, which contribution
had theretofore been made on an annual
basis, had matured. The affiant further
states that although a check was drawn
for the amount due and sent to the
Alabama Department of Revenue, he was
later informed by a representative of the
county sherifi's office that the check
should have been drawn payable to the
Alabama Unemployment Compensation
Agency and that another check for the
amount claimed and a collection fee
should be drawn payable to the sheriff
of Mobile County. As directed, Smith re-
portedly sent the required check to the
sheriff’s office® Howard E. Smith also
avers that during his conversation with
the aforenoted officials, no mention was
made of the existence of the lien and
that he had no record or recollection of
receiving, on or about September 18, 1969,
a letter informing station WLPR~-FM of
the imposition of the lien.

9. In reply, Peoples withdraws its re-
quest for the addition of basic qualifica~
tions issues since it has no reason to dis-
believe Howard E. Smith’s disavowal of
receipt of written -notice concerning the
imposition of the lien. However, peti-
tioner reiterates its contention that the
existence of the lien should have been
reported pursuant to § 1.65 and renews
its request that the nondisclosure be
examined comparatively, contending
that Smith’s discussions with the local
officials concerning the indebtedness and
the facts concerning the transmittal of
the written noticé of the lien should be

5 A limited financlal issue which, inter alia,
concerned the ability of several stockholders,
including the Smiths, to satisfy thelr sub-
scription agreements and the ability of E.
Howard Smith to finance his $10,000 loan to
the applicant, was specified by the Commis-
sion. See designation order, supra. As noted,
the presiding judge resolved the financial
jssue in MBS's favor, holding that Howard L.
Smith has satisfled his stock subscription
and that E. Howard Smith has sufficient net
liquid assets ($13,200) to meet his $12,500
financial commitment to the applicant. See
initial decision, pars. 31-32, 53. No exceptions
were addressed to these determinations of
the presiding judge.

® Petitioner’s subsequent inquiry ascer-
tained that the indebtedness underlying the
lien has been pald by the Smiths and that
the lien would be released.

NOTICES

determined on the basis of an evidentiary
record.”

10. The obligation in question arose
from the Smiths’ operation of Station
WLPR-FM; however, the Review Board
is not persuaded that the mere existence
of the lien is reportable pursuant to Rule
1.65. See “Advanced Electronics,” FCC
65R~265, 5 RR 2d 980. Besides relevancy,
the materiality of or significance of such
an obligation must be demonstrated. See
“Cosmopolitan Enterprises, Inc.,” 8 FCC
2d 876, 10 RR 2d 532 (1967). The Board
is of the opinion that the lien herein is
not of sufficient magnitude to have re-
quired MBS to disclose its existence for
even if E. Howard Smith had to meet
the lien’s underlying obligation individ-
ually, such satisfaction apparently would
not affect his demonstrated ability to
fulfill his outstanding obligations to the
applicant* See note 7, supra; and
“Emerald Broadcasting Co.,” 30 FCC 2d
879, 887-89, 22 RR 2d 633, 643-45
(1971) ; “Virginia Broadcasters,” 16 FCC
2d 1024, 15 RR 2d 1016 (1969). Accord-
ingly, we find petitioner’'s-reliance upon
“United Television Co,, Inc. (WFAN-
TV),” 19 FCC 2d 1060, 17 RR 2d 467
(1969), to be misplaced since the Fed-
eral tax liens in that case were substan-
tial and could have seriously affected the
applicant’s financial qualifications had
reliance upon funds from the prospective
lender-subscriber become necessary.
Apart from the instant indebtedness,
there is no indication that the Smiths,
in their operation of Station WLPR-FM,
have been untimely in meeting the sta-
tion’s debts. In view of both the prior
manner in which the station’s unemploy-
ment compensation payments were made
and the alacrity with which the Smiths
sought to rectify their misunderstand-
ing, the Review Board does not regard
this one instance of untimeliness as sig-
nificant. While Peoples is somewhat
skeptical of Howard L. Smith’s recollec-
tion of the conversations with the afore-
noted officials, it has not supported its
conjecture with affidavits from these in-
dividuals, In the absence of properly doc-
umented allegations, the Board believes
that the requested action is not war-

10 Under the circumstances present herein,
the Broadcast Bureau does not support the
addition of a disqualifying issue; however,
the Bureau poses no objection to the Inclu-
sion of the requested comparative issue.

31 In the report and order adopting § 1.65
(FCC 64-1037, 29 F.R. 15516, 3 RR 2d 1622),
the Commission noted that applicants are
required to report “a change of circums-
stances * * * sufficiently altering the finan-
cial status of an applicant as to be perti-
nent to financial qualifications.” *“The rule,"”
explained the Commission, “is not intended
to require the reporting of minor changes
which would have no significance in the
Commission’s consideration of an application
under the public interest standard. We rec-
ognize that some material matters may
normally fluctuate on a day-to-day basis,
such as the financial position of an appli-
cant * * *. The rule does not contemplate
the reporting of normal, forseeable everyday
changes unless they are substantial and
might have a significant impact on the
status of an application.” 2 RR 2d at 1625.

ranted. See “Viking Television Inc.” 18
FCC 2d 1018, 15 RR 2d 954 (1969) ; “Saul
M. Miller,” FCC 63R-206, 25 RR 2d 417,

11. MBS also seeks enlargment of the
issues against Peoples, arguing that Peo-
ples lacks reasonable assurance of the
availability of its proposed transmitier
site and that the applicant has been re-
miss in apprising the Commission of
changes relating to that site, Examina-
tion of the financial and engineering por-
tions of the Peoples application, which
was filed on October 24, 1966, reflects
that the applicant plans to utilize the
transmission facilities of former stand-
ard broadeast Station WMOZ and to
that effect, on August 25, 19686, the appli-
cant’s president allegedly “entered into a
lease-~option agreement whereby either
he or his nominee (Peoples) will lease
the Station WMOZ transmitter site,
building and equipment from Edwin H.
Estes.” ** As noted by MBS, however, Mr,
Estes has died and, on February 7, 1972,
his widow and executrix transferred the
property and facilities in question to
Bernard Dittman, the president of
WABB, Inc., which is the licensee of Sta-
tion WABB(AM) and the permitiee of
Station WABB-FM, Mobile, Ala* Ac-
cording to petitioner, WABB, Inc., has
modified, with Commission approval, its
existing construction permit so as to spe-
cify the WMOZ property as its transmit-
ter site and has represented that it will
dismantle the existing radio tower at
that site (which Peoples has proposed o
use) and erect a new 420-foot structure.
See BMPH-13,476, granted May 10, 1972,
Under these circumstances, MBS submits
that Peoples can no longer be reasonably
assured of the availability of its proposed
transmitter site and that the instant pro-
ceeding should be remanded for further
hearing under a site availability issue.
A § 1.65 issue is also requested because o1
the applicant’s failure to inform the
Commission of the developments con-
cerning the proposed site.

12. The Review Board will add the re-
quested site availability issue. We agree
with the Broadcast Bureau thai the
changes in ownership of the land and
facilities in question and the present
owner’s apparent intention to utilize the
premises for its own purposes require
Peoples to set forth the basis for its as-
surance concerning the continued avail-
ability of the proposed site. See “Guy S‘.
Erway, supra; Harry D. Stephenson anc
Robert E. Stephenson,” 15 FCC 2d 335,
14 RR 2d 945 (1968); “John N. Traxler
and Alvera M. Traxler,” FCC 65R-191,
RR 2d 735 (1972); “Kittyhawk Broad-
casting Corporation,” 8 FCC 2d 839;“1}?
RR 2d 628 (1967), The Board believes
that the factual allegations before it

1 Reportedly, the agreement provided ¢
a $100 monthly rental, which would
creased to $600 per month upon & gr
the Peoples application, and an oplio
puréhase the WMOZ facilities for §20.000.

3 The general warranty deed, a CODy
which is attached to the Instant petition, re
cites that Mrs, Estes has a fee-simple €2
In the property and that “sald g.mp(’-\.v
free and clear of all encumbrances.
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which are uncontroverted, raise a sub-
stantial question as to the availability of
peoples’ site and merit the addition of
an appropriate issue. The related § 1.65
issue, however, will not be added at this
time. In this regard, the Board notes that
no representation from either Mrs. Estes
or Mr. Dittman concerning Peoples’ al-
leged lease-option or the applicant’s pos-
sible use of the property in question have
been supplied and that MBS’s allegations
do not comport with the specificity re-
quirements of § 1.229(c) . See “William R.
Gaston,” 35 FCC 2d 615, 14 RR 2d 741
(1972), review denied FCC 72-828, re-
leased September 22, 1972; *“Pettit
Broadcasting Co.,” FCC T1R-252, 22 RR
2d 717. Of course, should the evidence
addaced under the site availability issue
indicate the occurrence of substantial
and material changes affecting the appli-
cant’s technical or other qualifications,
our action herein would not foreclose
MBS from requesting the addition of ap-
propriate issues*

13. MBS'’s other enlargement request is
directed to the Azalea application. MBS
contends that it recently became aware
of the death of Dr. Francis T. England
on September 16, 1971 ; that Dr. England
had subscribed to a 20 percent interest
in the Azalea corporation; and that this
subscriber’s demise “obviously produced
a significant change in the ownership
of Azalea.” A § 1.65 issue is requested be-
cause of Azalea's alleged failure to keep
its application substantially accurate
and complete in all significant respects.
No pleading in response to the instant
request has been submitted by Azalea,
and the time for filing said pleading has
expired. See § 1.294(c¢) . Nor has leave to
amend the Azalea application with re-
spect to this matter been requested. Un-
der the circumstances, the Review Board
believes that a substantial question has
been raised concerning the applicant’s
tompliance with § 1.65 and an appropri-
ate issue will, therefore, be added. See
“Creek County Broadcasting Co;” 31
Fng(gl 2d 462, 470, 22 RR 2d 891, 902
(19%1) .,

14, Three of the four remaining peti-
t}OZ‘LS request the Review Board to reopen
the record for the limited purpose of ac-
cepting amendments to the application
of WGOK. The WGOK application, as
amended on October 24, 1966, discloses

———

_*On Oct. 20, 1972, MBS requested the Re-
‘;OW Board to dismiss the Peoples applica-
ton pursuant to § 1.568, arguing that the lat-
}ar S reticence with respect to the above mat-
'S evidences an intention not to further
d"-- ute its application. Such inference
3 not appear warranted and Peoples'
C‘“'!rsc of conduct has not placed its appli-
ation in default. Compare Unlimited Service
O‘rmnizntlon, 20 FCC 2d 289, 17 RR 2d 759
l'(;gfﬁ». reconsideration denied 20 FCC 2d
B 'm; 18 RR 24 197 (1970); Lebanon Valley
Mooy 11 FOC 2d 81, 11 RR 2d 998 (1967).
o ordingly, the Review Board will deny the
:?f:{!'m o dismiss. For the same reasons, we
‘.r:*deny a similar motion to dismiss which
‘n‘:b filed on Nov. 18, against Azalea. See
tars. 18, infra. Moreover, we see no reason
‘0 awalt the filing of responsive pleadings.
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that the corporate applicant is com-
prised of two equal stockholders, Jules J.
Paglin and Stanley W. Ray, Jr., who,
through various other corporate entities,
own the following standard broadcast
stations: WXOK, Baton Rouge, La.;
WBOK, New Orleans, La.; WLOK, Mem-
phis, Tenn.; and KYOK, Houston, Tex.
Through the proffered amendments,
WGOK now seeks to update its applica-
tion to reflect, inter alia, Commission
consent to the voluntary assignment of
Stations WBOK, WLOK, and KYOK
and their disposal in June of 1969; the
death of Stanley Ray, Jr., on Novem-
ber 19, 1970, and the corporate realine-
ments following his demise; Mr. Paglin’s
assumption of the decedent’s corporate
and staffing duties at Station WGOK;
and Commission consent to the volun-
tary assignment of Station WXOK and
the sale of that station on June 1, 1972,
WGOK asserts that no other party to
this proceeding will be prejudiced by a

.grant of its petitions and acceptance of

the attached amendments. None of the
applicants herein opposes WGOK's re-
quest; however, the Broadcast Bureau
submits that while the amendments may
be accepted by the Board, their accept-
ance should be permitted only with the
understanding that no comparative ad-
vantage accrue to WGOK by virtue of
the reported changes.

15. Rule 1.65 requires an applicant to
amend or seek to amend its pending ap-
plication whenever the information set
forth therein is no longer accurate and
complete in all material respects. Dispo-
sition of the request to amend, however,
depends on the facts of the particular
case, for the “rule does not affect the
rules governing amendment of applica-
tions in hearing status and is not in-
tended as a means for applicants to im-
prove their comparative positions vis-a-
vis ofther applicants.” “Report and
Order,” supra, 3 RR 2d at 1625. See also
“D. H. Overmyer Communications Co.,”
3 FCC 2d 557, T RR 2d 661 (1966). A
showing of “good cause” must therefore
be made before the proffered postdesig-
nation amendments can be accepted by
the Review Board. See § 1.522(b) . In this
regard, foremost in the Board'’s consider-
ation are the primary functions of
§ 1.522(b), namely, to prevent undue dis-
ruption of the hearing process and to
avoid unfairly prejudicing the parties
involved. See “Triple C Broadcasting
Corporation,” 12 FCC 2d 503, 12 RR 2d
1008 (1968)." Here, as earlier indicated,
the record will have to be reopened and
further hearing will be required. It does
not appear that our acceptance of the
WGOK amendments would either neces-

sitate rehearing of matters already liti-

 As we Indicated in Note 3 of the Triple
C case, other elements, such as whether the
tendered amendment resulted from a yolun-
tary act of the amending applicant, must
also be considered and their importance
weighed in determining whether the required
good cause Is present. 12 FCC 2d at 503,
12 RR 24 at 1009.
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gated or unduly impede the orderly prog-
ress of the further hearing. The reported
revisions in the applicant’s ownership
structure are not alleged to have de-
volved from other than Mr. Ray’s death
and there is no suggestion that the new
stockholder, Mr. Paglin’s daughter, will
actually participate in the management
of the station.See “Triple C Broadcasting
Corporation, supra.” Likewise, Mr, Pag-
lin's succession to the corporate duties
and responsibilities, which initially were
to have been performed by the decedent,
has not, in the Board’s view, visibly en-
hanced the applicant’s comparative posi-
tion to the prejudice of the other appli-
cants’* We therefore find no bar to
acceptance of the amendments with re-
spect to the foregoing matters. See
“Creek County Broadcasting Co., supra;
Lake-Valley Broadcasters, Inc.” FCC
65R~120, 4 RR 2d 872. The Review Board,
however, cannot make the required good
cause determination with respect to the
sale of the applicant’s four broadecast
stations. Examination of the WGOK
amendments fails to disclose any rea-
sonable relationship between the dis-
posal of these stations and the death of
Mr. Ray on November 19, 1970. Indeed,
three of the stations were sold prior to
November 1970 and, as to the fourth
station, WGOK acknowledged filing an
application for the “voluntary assign-
ment of license” more than 5 months
after Ray’s demise. More important, ac-
ceptance of the amendments in this re-
gard would clearly improve WGOK's
comparative position vis-a-vis the other
applicants.” Accordingly, the portions of
the subject amendments relating to the
voluntary changes in the broadecast in-
terests attributable to the amending ap-
plicant will be rejected. See “Allied
Broadeasting, Inc. v. FCC,” 140 U.S. App.
D.C. 264, 266-67 n.9, 435 F. 2d 68, 70-71
n.9, 19 RR 2d 2071, 2074-75 n.9 (1970) ;
“The News-Sun Broadcasting Co."” 24
FCC 2d 770, 775-76, 19 RR 2d 942, 951
(1970), review denied 27 FCC 2d 61, 20
RR 2d 1084 (1971) : “The Young People's
Church of the Air, Inc.,” FCC 61-401, 21
RR 476, reconsideration denied FCC 61-
851, 21 RR 479.

16. In the remaining petition, Peoples
requests the Board to reopen the record
for the limited purpose of receiving into
evidence two extensions of a bank com-
mitment, upon which the applicant re-
lied at the hearing, and certain related
materials, To place the instant request
in the proper perspective, some relevant
background information is necessary. On
October 25, 1967, the Review Board, at

* Decedent did not propose to spend an
appreciable amount of time at the station.
Accordingly, the Presiding Judge ranked
WGOK as the least preferred applicant under
the integration factor. See paragraphs 75-76,
and 81 of the initlal decision.

* As noted by the Presiding Judge, Azalea
and Peoples have no other broadcast interest.
By virtue of the Smiths’ ownership of Sta-
tion WLPR-FM, WGOK was accorded a
“slight” preference over MBS under the di-
versification of control criterion. See para~
graphs 7374, and 80 of the initial decision.
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the request of MBS, specified a limited
financial issue against Peoples because,
inter alia, the duration, interest rate,
repayment provisions and other items
of its $100,000 line of credit from the
First National Bank of Mobile (First
National Bank) were not set forth in the
commitment letter supplied by the ap-
plicant. See 10 FCC 2d 364, 11 RR 2d
541, The applicant’s financial exhibits
were introduced and received into evi-
dence at the May 20, 1968, hearing ses-
sion, Reliance was not placed upon the
original bank commitment Iletter;
rather, the earlier commitment was su-
perseded by a March 16, 1968, commit-
ment from the same bank, offering for
another 1-year period to lend Peoples
$100,000 at a fixed rate of interest. This
bank commitment, which again required
the personal endorsements of Peoples’
stockholders and their financial status
remaining as of the date of the letter,”
also provided for a 1-year moratorium of
principal payments with interest and
principal thereafter payable monthly in
36 equal installments. The proposed
bank loan was available throughout the
hearing; however, the commitment, by
its terms, expired on March 6, 1969—
nearly 3 months after the record's clos-
ing on December 10, 1968.

17. On March 17, 1969, Peoples notified
the Commission pursuant to § 1.65 that
the First National Bank had extended
jts previous offer for another 1l-year
period—until March 6, 1970. In this let-
ter, the bank affirmed the earlier repay-
ment terms, but left the interest rate to
be determined at the time of the loan's
closing. The bank also reserved the right
to determine that the financial status of
the endorsers had not deteriorated and
called for the submission of current and
complete financial information there-
from in form acceptable to the bank. In
his initial decision, the Presiding Judge
noted the extension of the March 6, 1968,
commitment and resolved the financial
jssue in favor of Peoples, holding that
the applicant had demonstrated reason-
able likelihood of the availability of the
$100,000 bank loan. With respect to the
conditions expressed in the March 12,
1969, letter, he further stated that
“[Wilhile the bank has conditioned its
commitment on its satisfaction with the
financial condition at the time the loan is
taken down of the principals of Peoples
who would endorse the note, such reser-
vation seems to be no more than an ex-
plicit statement of a reservation which is
implicit in virtually all loan commitments
of this type here involved.” See para-
graph 54 of the initial decision. Both
WGOK and MBS excepted to the Pre-
siding Judge’s reference to and reliance
upon the March 12, 1969 bank letter in
resolving the financial issue directed
toward Peoples.

18. We turn now to the subject petition,
which was filed on March 13, 1970, and

3% The record reflects that on May 9, 1968,
each of Peoples’ stockholders agreed to sup=-
ply the required endorsement. See Peoples
Exhibit 9.
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which contains the March 12, 1969, ex~
tension and another letter (dated March
4, 1970) from the First National Bank,
again offering to extend the $100,000 loan
commitment until March 6, 1971. Also
submitted therewith is a May 4, 1970, cor-
respondence from the bank’s president
supplementing the terms of the 1970
commitment letter and a letter from
Peoples’ stockholders renewing their
agreement to supply the required en-
dorsements. According to Peoples, the
March 4, 1970, extension and related
documents have not varied the substance
of its record showing or the basis upon
which it was found to be financially qual-
ified, WGOK, on the other hand, dis-
agrees and urges the rejection of the
tendered documents. Alternatively,
WGOK argues that due process requires
that it be afforded an opportunity to
test the availability of the proposed bank
loan at a further hearing.

19. Peoples has requested leave to con-
form its financial showing to the present
realities; however, the proposed bank
commitment, upon which the applicant’s
financial qualifications depend, has with
the passage of time again expired by its
terms, and the proffered showing is no
longer current. Accordingly, the Review
Board will dismiss Peoples’ petition to
reopen. Our action, however, should not
be interpreted as foreclosing Peoples
from demonstrating the present situation
concerning its financial qualifications. To
resolve the financial issue directed
toward Peoples on the basis of a record
showing which is nearly 4 years old and
which, through the occurrence of subse-
quent events, is inconsistent with the
present facts, would not, in the Board's
judgment, be in the public interest where
this proceeding will otherwise have to
be remanded for further hearing and
the matter in question relates to the
basic qualifications of the applicant. “Cf.
Click Broadcasting Company,” 25 FCC 2d
511, 20 RR 2d 150 (1970); “Hayward
F. Spinks,” FCC 62R-70, 24 RR 197. In
view of the foregoing circumstances, the
Review Board concludes that Peoples
should be afforded an opportunity to up-
date its financial proposal at the further
hearing. “Cf. Great Lakes Television,
Inc.,” FCC 57-772, 13 RR 718, reconsid-
eration denied FCC 57-1155, 13 RR 722,
affirmed “sub nom. Wyszatycki v. FCC,”
105 U.S. App. D.C. 399, 267 F. 2d 676,
18 RR 2119 (1959).

20. Accordingly, it is ordered, That the
petition to reopen record, enlarge is-
sues, and remand for further hear-
ings, filed October 28, 1969, by People’s
Progressive Radio, Inc., is denied; and
that the petition to reopen the record
and enlarge issues, filed October 20, 1972,
by Mobile Broadcast Service, Inc., and
the petition to reopen the record and en-
large issues, filed July 14, 1972, by Mobile
Broadcast Service, Inc., are granted to
the extent indicated bhelow, and are
denied in all other respects; and

21, Itis further ordered, That the peti-
tion to reopen the record, filed May 13,
1970, by People’s Progressive Radio, Inc.,
is dismissed as moot; and that the mo-

tions to dismiss, filed October 20 and No-
vember 13, 1972, by Mobile Broadcast
Service, Inc., are denied; and

22. It is further ordered, That the
amendment, filed May 24, 1971, by Azalea
Corp., is accepted; that the petition for
leave to amend filed February 2, 1972, by
Mobile Broadcast Service, Inc., is granted
and the attached amendment, as supple-
mented, is accepted; and that the peti-
tions for leave to amend and reopen the
record, filed March 24, 1971, November 22,
1971, and July 6, 1972, by W.G.O.K,, Inc.
(WGOK), are granted and the tendered
amendments are accepted to the extent
indicated in paragraph 15 of this mem-
orandum opinion and order; and

23. It is furiher ordered, That the
record herein is reopened; and that this
proceeding is remanded to the Adminis-
trative Law Judge for adduction of evi-
dence and issuance of a supplemental
initial decision under the “Suburban” is-
sues and the following added issues:

To determine whether People's Progressive
Radio, Inc., has reasonable assurance of the
availability of its proposed transmitter site,

To determine whether Azalea Corp. has
falled to comply with the provisions of § 1.65
of the Commission’s rules by keeping the
Commission apprised of substantial changes
in the matter specifically referred to in this
memorandum opinion and order and, if not,
to determine the effect of such noncompli-
ance on the basic and/or comparative
qualifications of the applicant,

24, It is further ordered, That the bur-
den of proceeding with the introduction
of evidence and the burden of proof under
the first added issue herein shall be upon
People’s Progressive Radio, Inc., whereas
the burden of proceeding under the
second added issue shall be upon Mobile
Broadecast Service, Inc,, and the burden
of proof under that issue shall be upon
Azalea Corp.

Adopted: November 21, 1972.
Released: November 24, 1972.

FEDERAL COMMUNICATIONS
COMMISSION,
BEN F, WAPLE,
Secretary.

APPENDIX

(1) Petition to reopen record, enlarge is-
sues, and remand for further hearing, filed
October 28, 1969, by People's Progressive
Radio, Inc. (Peoples). o

(2) Opposition, filed November 25, 1969, by
Mobile Broadcast Service, Inc. (MBS).

(3) Broadcast Bureau’s opposition,
November 28, 1969.

(4) Reply, filed
Peoples. ey
(6) Petition to reopen record, filed May 19,
1970, by Peoples.

(6) Comments on (5), filed May
by the Broadcast Bureau. S

('7) Opposition to (5), filed June 8, 1970,
by W.G.OK., Inc. (WGOK). R

(8) Reply to (6) and (7), filed June 5
1970, by Peoples. L

(9) getm for leave to amend and reopen
the record, filed March 24, 1971, by W ng-b

(10) Amendment, filed May 24 1971, bY
Avzalea Corp. (Azalea). 7.3

(11) Certificate of service, and amengh}l i
thereto, filed October 14, 1971, and October <%
1971, respectively, by Azalea.

[sEAL]

filed

December 8, 1969, bY

29, 1970,
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(12) Broadcast Bureau's comments on
(10), filed November 1, 1971.
(13) Comments on (10), filed November 19,
1971, by MBS.
(14) Petition for leave to amend and re-
open the record, filed November 22, 1971, by
/GOK.
X (15) Petition for leave to amend, filed Feb-
ruary 2, 1972, by MBS,
(16) Opposition o (15), filed February 11,
1972, by the Broadcast Bureau.
(17) Reply to (16), filed February 24, 1972,
by MBS.
“(18) Petition for leave to amend and re-
open the record, filed July 6, 1972, by WGOK.
(19) Petition to reopen the record and en-
large issues, filed July 14, 1972, by MBS,
(20) Broadcast Bureau’s commenis on
(19), filed July 26, 1972, -
(21) Petition to reopen the record and en-
large issues, filled October 20, 1972, by MBS,

(22) Broadcast Bureau's comments on

(21), filed November 1, 1972.

(23) Reply to (22), filed November 13,
1972, by MBS,

(24) Motion to dismiss, filed October 20,
1972, by MBS.

(25) Broadcast Bureau's comments on
(24), filed November 1, 1972,

(26) Reply to (25), filed November 13,
1972, by MBS.

(27) Motion to dismiss, filed November 13,
1872, by MBS.

[FR Doc.72-20762 Filed 12-1-72;8:52 am]

[Docket No. 19325; FCC 960]

MARITIME MOBILE
TELECOMMUNICATIONS

Second Notice of Inquiry Regarding
Conference

In the matter of Preparation for the
ITU World Administrative Radio Confer-
ence for maritime mobile telecommunica-
tions to be convened at the beginning of
1974, Docket No. 19325,

1. On September 29, 1971, the Commis-
sion adopted its initial Notice of Inquiry
In this proceeding, preparatory to a
World Administrative Radio Conference
for Maritime Mobile Telecommunica-
tlons (WARC-MAR) to be convened by
tl}el International Telecommunication
Union (ITU) in Geneva, April 22 through
June 7, 1974, and requested comments
and recommendations on the substance
of WARC-MAR agenda items.

2. Having taken all available sources
of information and guidance into con-
Sideration, in response to the initial
Notice, a Report was adopted on Decem-
ber 8, 1971, attaching the Commission's
recomm_endatjons to the Department of
State with regard to the proposed agenda
for the 1974 WARC-MAR. The Adminis-
irative Council of the ITU at its meeting
M May—June 1972 adopted the official
acenda for the 1974 WARC-MAR, as set
forth in Attachment A.

? The WARC-MAR preparatory com-
Yl‘jlltee. consisting of representatives from
the Federal Communications Commis-
~.on, Office of Telecommunications Policy
Shﬂ’:m'vate industry, and working under
d19 acels of the Department of State, has
“eveloped preliminary views and pro-
Posals on a number of items in the
°ficial agenda for the upcoming Confer-
€ice, The Preliminary Views, Attach-
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ment B, sets forth the draft view and
proposals developed to date relating to
Regulations, Resolutions and Recom-
mendations to delete, revise or to add to
the provisions of the Radio Regulations,
as amended, appended to the 1965 Mon-
treux International Telecommunication
Convention. It should be nofed that
the Commission has participated in
the Study Groups of the Radio Tech-
nical Commission for Marine Services
(RTCM) and has incorporated the views
of that group on maritime regulations, as
appropriate.

4. It is the purpose of this Second
Notice fo present the recommended Pre-
liminary Views of the United States rela-
tive to the forthcoming WARC-MAR of
the ITU to all interested persons for
comment. In the preparation for ITU
Conferences, the degree of support for
United States proposals is clearly de-
pendent in a significant amount on the
extent to which the Preliminary Views
find acceptance prior to the convening
of the particular Conference. It is es-
sential, therefore, that the freliminary
Views be circulated sufficiently in ad-
vance of the Conference to permit time
for international discussions and revi-
sions as may be necessary resulting from

.- national and international reactions, and

for recirculation of the amended Views.

5. While the WARC-MAR is scheduled
to convene April 22, 1974, the U.S. draft
proposals should be readied for publica-
tion and circulation no later than May 1,
1973. It is planned for the formal U.S.
proposals to the Conference to reach the
Secretary General, ITU, shortly after
July 15, 1973, well in advance of the con-
vening date of the conference, to ensure
their being translated into the working
languages of the union and distribution
to all administrations in advance of the
conference. Therefore, all views of inter-
ested parties within the United States
on matters pertinent to the conference
must be made known to the Commission
by January 1, 1973, so that they may be
embodied and reconciled with the views
of other interested Government and non-
Government entities into one consoli-
dated document representing the draft
U.S. proposals relevant to the upcoming
WARC-MAR. It should be noted that
such proposals are not irrevocable and
that the United States may find it de-
sirable, on the basis of new information
or changing circumstances to modify its
proposals even as late as during the con-
ference itself.

6. The Preliminary Views set forth
herein specifically propose changes to
the radio regulations through a number
of steps, as enumerated on page 6 of
appendix B. Each of these steps is sup-
ported by appropriate proposals. These
include, to mention a few, the realien-
ment of maritime radiotelegraph fre-
quencies for coast and ship stations, rec-
ognizing and providing for growth of
data transmissions and teleprinter use;
the inclusion of provisions for on-board
communications to meet maritime safety
and operational needs aboard ships; and
the incorporation into the Radio Regu-
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lations of a general purpose digital selec-
tive calling system.

7. The Preliminary Views appended
hereto have been transmitted to the De-
partment of State by the Commission
and by the Director of Telecommunica-
tions Policy with recommendations that
they be distributed abroad to other ad-
ministrations to obtain their reactions
and comments.

8. It should again be noted that this
is not a rulemaking proceeding, but
rather one intended to serve as a means
of obtaining public comment in the de-
velopment of U.S. proposals to the up-
coming WARC-MAR. It is expected that
this second notice will be followed by
additional notices as the conference
preparatory work progresses.

9. This notice is issued pursuant to
section 403 of the Communications Act
of 1934, as amended. Interested persons
responding to this inquiry shall furnish
comments on or before November 30,
1972, and reply comments on or before
December 15, 1972. An original and 14
copies of each response must be filed as
required by section 1.49 of the Commis-
sion’s Rules and Regulations. All com-
ments directed to this Second Notice of
Inquiry and/or the Preliminary Views,
as well as any additional pertinent in-
formation available will be taken into
account as the preparatory work moves
forward. Comments and reply comments
will be available for public inspection in
the Commission’s Broadcast and Dockets

Reference Room.
Adopted: November 1, 1972.
Released : November 27, 1972.

FEDERAL COMMUNICATIONS
COMMISSION,!
BEN F. WAPLE,
Secretary.

ATTACHMENT A

1. The revision on the basis of single side-
band operation of the Frequency Allotment
Plan for HF radlotelephone coast stations
covering the channels In.the present ap-
pendix 25 and the additional channels made
avallable by the 1867 Maritime Conference.

2. The provisions for Bigh-frequency radio-
telephony.

3. The provisions concerning distress and
safety in the Maritime Mobile Service. In
particular:

3.1 The maintenance by certain ships of
a distress watch on both 500 kHz and 2182
kHz;

3.2 The possibility of an alternative to
2182 kHz is the radiotelephone, distress and
calling frequency;

3.3 The use of radioteleprinter and selec-
tive calling systems in relation to the safety
service;

34 The designation of common scene-of-
action frequencies other than 500 kHz and
2182 kHz;

3.6 The 1971 Space Conference’s provi-
silons with respect to frequencies for
EPIRB's (Emergency Position-Indicating
Radio Beacons);

3.6 Distress operations Involving manned
spacecraft;

8.7 The use of auto-alarm signals;

3.8 Sllence periods;

[sEaL]

1Commissioners H. Rex Lee and Hooks
absent.
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3.0 The use of portable devices on life-
boats and other survival craft;

3.10 The use of radio direction-finding.

4. The VHF provisions generally, with par-
ticular reference to:

4.1 Resolution No. Spa2-5 of the 1971
Space Conference with regard to the use
of satellite systems for safety and distress
on certain channels In the bands 157.31256-
157.41256 MHz and 161.9125-162.0126 MHz;

42 The use of VHF for facsimile and simi-
lar transmissions; other than radiotelephony;

4.3 The use of selective calling on VHE;

4.4 The use of VHF for communication be-
tween helicopters/light aircraft and ships;

45 Further reduction of channel spacing
in the VHF bands allocated to the Maritime
Mobile Service (revision of appendix 18);

4.6 The use of frequencies for movements
and safety communications;

5. The need for more specific provisions
with regard to selective calling—in par-
ticular:

5.1 Amplification of procedures;

5.2 The classes of emission to be used.

6. The introduction of facsimile in the
MF bands.

7. The provisions relating to the use of
frequencies for manual telegraphy in the
HF bands with particular reference to:

7.1 The possible abandonment of ‘harmonic
jrelationships between frequencies in the
different bands;

7.2 Other technical and operational possi-
bilities almed at more effective frequency
utilization;

7.3 Special calling frequencies (Art. 29,
App. 15).

8. Matters relating to the use of direct
printing and the assignment of frequencles
for this purpose in the Maritime Service—
in particular:

8.1 The possible use of direct printing
telegraphy on MF and VHF as well as HF;

8.2 The question of international agree-
ment on a standard system.

9. Technical and operational questions re-
lating to the use of Lincompex.

10. Problems relating to the maritime
services operating in the bands between
1605 kHz and 3800 kHz including the future
assignment of the single sideband channels
derived from the present double sideband
coast and ship station assignments. In par-
ticular:

10.1 Improved use, by geographical spacing,
of pairs of single sideband assignments;

10.2 Inter-ship channels;

10.3 International common frequencies
for working.

(1) From coast radiotelephone stations to
ships of other nationalities, and ]

(1) From ships to coast stations of other
nationalities.

11. The basic technical characteristics of
equipment for maritime terrestrial services—
powers, frequency tolerances, spurious emis-
slons.

12. The international assignment of fre-
quencies for operational internal communi-
cation on board ships.

13. Operational, technical, and frequency
regulations for the Maritime Mobile-Satellite
and Radiodetermination Satellite Services.
. 14. Questions relating to the use of fre-
quencies for radiodetermination,

14. Transmission of port radar images to
ships.

15. Article 40 and the associated provisions
of the additional radio regulations.

16. The hours of watchkeeping on board
ships and the watchkeeping zones.

17. Radio operators' certificates.

18. Revision of Resolution No. Mar 2 of
the 1967 Maritime Conference and of the
“Manual for Use by the Maritime Mobile
Service” to take into account revisions of
the Radio Regulations and the proposed re-
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visions of the Telegraph Regulations and the
C.CIT.T. recommendations (white book).

19. The status of the plan for oceano-
graphy provided for in Resolution No. Mar 20,

[FR Doc.72-20761 Filed 12-1-72;8:52 am]

[Docket Nos. 19434-19436; FCC T2R-333]

SALEM BROADCASTING CO., INC,
ET AL.

Memorandum Opinion and Order
Enlarging lssues

In regard applications of Salem Broad-
casting Co., Inc., Salem, N.H., Docket No.
19434, File No. BP-18325; New Hamp-
shire Broadcasting Corp., Salem, N.H.,
Docket No. 19435, File No. BP-18479;
Spacetown Broadcasting Corp., West
Derry, N.H., Docket No. 19436, File No.
BP-18492; for construction permits.

1. This proceeding, involving the
mutually exclusive applications of Salem
Broadcasting Co., Inc. (Salem), New
Hampshire Broadcasting Corp. (New
Hampshire) and Spacetown Broadcast-
ing Corp. (Spacetown), for new standard
broadcast stations was designated for
hearing by Commission Memorandum
Opinion and Order, F.C.C. 72-136, 33
F.C.C. 2d 672, released February 15, 1972,
Among the six issues specified were a
“Suburban’ issue against Spacetown, a
limited financial issue against Salem, a
307(b) issue, and a contingent compara-
tive issue. Presently before the Review
Board are: (a) A motion to enlarge is-
sues, filed March 13, 1972, by Spacetown;
(b) a petition to enlarge issues, filed
March 13, 1972, by New Hampshire; and
(c) a petition to enlarge issues, filed
May 10, 1972, by New Hampshire.' Space-
town’s petition seeks the addition of 19
issues against Salem and New Hamp-
shire, including issues concerning § 73.37
prohibited overlap, 307(b) Suburban
Community, site availability, § 1.65,
“Suburban” and financial qualifications.
In addition, Spacetown requests a mis-
representation issue against Salem, and
a real party-in-interest issue against New
Hampshire. New Hampshire's petitions
request site availability and financial is-
sues against Salem. For the sake of
clarity, the Board will discuss the issues
in sequence.

SecTIoN 73.37 ISSUES—PROHIBITED
OVERLAP

2. Spacetown first requests four is-
sues to determine whether the applica-
tions of Salem and New Hampshire
violate § 73.37 of the Commission’s rules,
and, if so, whether the applications
should be dismissed. Spacetown alleges
that the proposed 0.5 mv./m. contours of
both applicants’ proposed stations will
overlap the 0.025 my./m contour of stand-
ard broadcast Station WHIM, Provi-
dence, R.IL, in violation of § 73.37. Space-
town further alleges that neither appli-
cation falls within the exceptions to the

1See the attached appendix below for a
complete list of the numerous related
pleadings.

prohibited overlap rule in § 73.37(b)* be-
cause, as reflected by the 1970 U.S. census
figures, Salem, N.H., is located partly
within the Lawrence-Haverhill, Mass,
urbanized area and has a population of
only 20,142; and, according to Space-
town, there has been no showing by
either applicant that their proposed facil-
ities would provide first primary service
to at least 25 percent of the interference-
free areas within their proposed 05
my./m contours. Spacetown argues that
the Commission requires “the use of the
most recent and reasonable population
figures available” (in this case the 1970
census figures) to determine the § 73.37
issue. In support. petitioner cites “Blue
Ridge Broadcasting Co., Inc.” 37 FR.
3564, 23 RR 2d 887 (1972) ; and “Albert L.
Crain,” 28 FCC 2d 381, 384, 21 RR 2d
607, 611 (1971).

3. In opposition, Salem and New
Hamsphire argue that the requirements
of § 73.37 are acceptability criteria only’
Therefore, at the time the applications
were filed (November 11, 1968, for Salem,
and February 27, 1969, for New Hamp-
shire), they compiled with one of the
exceptions of § 73.37(b), since the latest
U.S. Census figures (those for 1960)
showed Salem, New Hampshire, as being
wholly outside any urbanized area and
the Salem proposals would be the first
standard broadcast facility for the com-
munity. Further, both Salem and New
Hampshire maintain that “Blue Ridge
Broadcasting, supra,” does not apply here
because the original application in that
case was based on an erroneous defer-
mination that no prohibited overlap ex-
isted. Finally, both applicants request
that if the Board fails to find that they
fall within the exceptions of § 73.37(b),
a waiver should be granted since it is
alleged that the town of Salem will ai-
tain a population of 25,000 in the near
future if its present growth rate continues
and would then fall within another ex-
ception of § 73.37(b) since, according to
New Hampshire, the proposal, if granted
will be the first standard broadcast facil-
ity for Salem. The Broadcast Bureau, il
its comments, considers the Commis
sion’s action in the “Blue Ridge” case 85

2 The pertinent part of § 73.37(b) states:
(b) An application for a new daytime sté=
tion or a change in the daytime facilities ol
an existing station may be granted notwith=
standing overlap of the proposed 0.5 mv m
contour and the 0.025 my./m contour of an-
other cochannel station, where the applicant
station is or would be the first .smnd_ef_r_(i
broadcast facility in a community ol any ﬂ"‘;‘
wholly outside of an urbanized area (as _d«:
fined by the latest U.S. census), or the x?ys:
standard broadcast facility in a comnun:ll).
of 25,000 or more population wholly or pl‘:‘"l‘l?
within an urbanized area, or when the f_m‘.lu:
ties proposed would provide & first pl‘_m:ﬂ\r-'-
service to at least 25 percent of the muof,
ference-free area within the proposed 09
mv./m contour * * *. s

3 The reasoning behind this argument, F
cording to the opposition, is that § 73.37 mme
to the factors that are necessary for o
Commission to “accept” an application. f“:m‘
once these requirements are met, subsequ
changes are irrelevant.
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controlling; therefore, the Bureau con-
cludes that in light of the 1970 Census,
neither of the two applicants falls within
any of the exceptions to § 73.37(b). In
reply, Spacetown argues that both appli-
cants admit that prohibited overlap ex-
ists and that they no longer fall within
the §73.37(b) exceptions .to the pro-
hibited overlap rule.*

4, The Review Board is of the view
that the Commission’s opinions in “Blue
Ridge, supra, and Albert L. Crain, supra,”
provide ample precedent for using the
1970 U.S. census data to establish that
the town of Salem is within the Law-
rence-Haverhill urbanized area and that
the Salem applicants are therefore not
entitled to the exception claimed by them
in their original applications. The Com-~
mission will not ignore the present real-
ities of an existing situation in reaching
a decision. “Albert L. Crain, supra.” In
this regard, § 73.37(b) itself refers to the
“latest” U.S. census figures. See note 2,
“supra.” Furthermore, it is equally clear
from the “Blue Ridge” proceeding that
the Commission intended this reasoning
to apply to § 73.37 issues. In “Blue Ridge,”
the Commission designated the applica-
tion of Hymen Lake for hearing on a
§73.37 prohibited overlap issue, after the
application had been accepted for filing.
In that case, it appeared that a 1970 pre-
liminary U.S. census report included the
applicant’s cocommunity of license as
part of an urbanized area for the first
time, thereby eliminating his eligibility
for a §73.37(b) exception. Although the
applicant argued that the Commission
“should utilize the latest census data
available at the time the application was
filed, and not the preliminary 1970 map of
the * * * urbanized area”,® the Com-
mission designated the issue. In so doing,
the Commission stated:

In light of the conflicting claims over the
Population, location and character of the
communities * * *  and the Commission’s
recent ruling (citing “Albert L. Crain") up-
holding the use of the most recent and rea-
fonable population figures available, the mat-
ter Wil be ‘decided in hearing. Accordingly
8 §7337(b) issue will be specified, and if
évidence received in hearing establishes that
the proposal would violate § 73.37(b) of the
Tules, the application will be dismissed.*

Thqrfefqre. in this case and for purposes
of this issue, Salem is a part of the Law-
rence-Haverhill urbanized area accord-
mg to the 1970 U.S. census figures. How-
ever, the language in “Blue Ridge and
:_Jbert L. Crain,” also supports considera-
ion at _the hearing of the “most recent”
Population figures in determining compli-
?lr:ce with the other exceptions in § 73.37
). For example, reliable population fig-
ures more recent than the 1970 census

\ -
m;én view of this, Spacetown states that it
Ma &1 betition to dismiss both applications on
;msl; + 1972, Since the petition was errone-
I’[‘mg’dul‘ecl With the Commission and later
te with the Administrative Law Judge,
1972Mma1 date of the petition is May 12,
. The Administrative Law Judge has not

acted on the titi
uo‘n of this dox::eume‘::&a,s SRS AL wdop-
{23 RR 2d at 891,

RR 2d at 891, (Footnotes omitted.)
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figures may exist which support the ap-
plicants’ claims that Salem now has a
population of 25,000. However, this is a
question of fact to be determined by the
Administrative Law Judge at the hear-
ing. In light of the foregoing, the Board
will add appropriate issue against both
Salem and New Hampshire.” Consistent
with Commission policy, waiver of § 73.37
(b) is not appropriate. “Blue Ridge,
supra,” 23 RR 2d at 891, n 4.

307(b) SuBURBAN COMMUNITY ISSUES

5. Spacetown also requests 307(b) Sub-
urban Community issues against Salem
and New Hampshire. Spacetown alleges
that, although the Commission’s observa-
tions in the designation Order with re-
gard to the applicants’ 5 mv./m coverage
of Lawrence, Mass., are technically ac-
curate,® the Commission failed to con-
sider the applicants’ 5 mv./m penetra-
tion of the “Lawrence-Haverhill urban-
ized area” which has a total population
of 113,035. Spacetown’s attached engi-
neering statement indicates that Salem’s
5 mv./m contour will cover an area en-
compassing 19,934 persons in the Law-
rence~-Haverhill area, while New Hamp-
shire’s 5 mv./m contour will cover an
area with 27,480 persons in the same
area. Considering the city of Haverhill
separately, Spacetown alleges that since
Haverhill is twice the size of Salem;
since there is “substantial” penetration
of the 5 mv./m contours of both Salem
applicants into Haverhill ; * and since the

71t is noted that the three applicants have
filed no less than six petitions and related
pleadings too numerous to mention (see the
appendix for a list of all the pleadings), in
a running debate over the population of
Salem, N.H. In our opinion, these pleadings
add nothing to the original dispute among
the parties as to whether Salem qualifies for
an exception to the prohibited overlap rule
under § 73.37(b) because it has attained a
population of 25,000; nor do they contain
information which was unavallable at the
time of the filing of the original petition and
opposition. Therefore, the Board will deny
those petitions listed as numbers 9, 12, 14, 16,
17, and 18 in the attached appendix. In ad-
dition, New Hampshire filed on May 1, 1972,
& pleading entitled “Supplement and Errata”.
No petition requesting the Board to accept
the pleading was filed; the material contained
in the pleading goes far beyond mere correc-
tion of applicant’s April 24, 1972 opposition;
and it is not alleged that such material was
not available at the time the opposition was
filed. For these reasons, the Board will dis-
miss this unauthorized pleading. See Public
Notice on Filing of Supplemental Pleadings
Before the Review Board, No. 90836, released
October 11, 1972.

%In its designation Order, the Commission
considered specification of a 307(b) Subur-
ban Community issue against the two Salem
applicants because of the penetration of
their 5 mv./m contours into Lawrence, Mass.,
but held that the data submitted by the
applicants rebutted the presumption.

*This allegedly “substantial” penetration
appears fo be a maximum of 11 percent and
21 percent by Salem and New Hampshire, re-
spectively. The figures are contained in pages
2-3 of Spacetown's Engineering Exhibit II.
However, as to the alleged 21 percent pene-
tration, it is not clear what the basis of the
calculations are since Spacetown merely in-
dicates that the figures were based on “our
own population study.”

25779

applicants could have obtained “substan-
tial compliance” with the coverage re-
quirements of § 73.188 at less than the
present 5-kw. proposed power, a 307(b)
Suburban Community issue should be
added. Spacetown also places a great
deal of emphasis on the fact that the
proposals of both Salem applicants spec-
ify MEOV’s (maximum expected operat-
ing values) on their respective antenna
patterns, Petitioner argues that the
MEOV’s must be used to determine the
realistic 5 mv./m contour penetration of
Lawrence and Haverhill, which, alleges
Spacetown, would result in a greater 5
my./m peneration than the theoretical
antenna patterns would indicate.

6. In opposition, Salem, New Hamp-
shire, and the Broadcast Bureau (all of
whose arguments will be consolidated
here for clarity) submit that the Com-
mission, in the designation order, thor-
oughly and accurately reviewed the ap-
plicability of the 307(b) Suburban Com-
munity presumption and considered it
rebutted as to the city of Lawrence, Mass.
It is further argued that any attempt to
claim the status of a community for an
urbanized area is without precedent, and,
more important, Spacetown has not at-
tempted to show any common interests
that would indicate that the cities of
Lawrence and Haverhill and the town
of Methuen are a single community for
307(b) purposes. Further, considering
Haverhill alone, argue respondents, it
does not have the 50,000 population
which automatically raises the 307(b)
Suburban Community presumption and
Spacetown has not shown any factors
(e.g., excessive power, great size differ-
ence in communities, or programing)
which would warrant giving rise to the
presumption in spite of the population.
In reply, Spacetown argues that it is re-
questing the addition of a Suburban
Community issue because of a combina-
tion of the following factors: (a) 5 my./m
penetration of Lawrence and Haverhill:
(b) allegedly excessive power proposed
by both applicants; (¢) 55 percent of
Salem’s proposed interference-free pop-
ulation will be located in Massachusetts:
and (d) the MEOV’s proposed by both
applicants indicate that major distora-
tion (in the theoretical antenna pattern)
can be expected toward Lawrence, Hav-
erhill, and Methuen.

7. The Review Board will not add the
requested Suburban Community issues
against either Salem or New Hampshire.
In the designation Order, the Commis-
sion considered the 5 mv./m coverage of
Lawrence, Massachusetts, and the shape
and orientation of the radiation patterns
proposed by the applicants in relation
to the 307(b) Suburban Community
issue. Spacetown’s argument that the
Salem applicants are proposing exces-
sive power (.e., 5 kw.) is unconvincing
since the Commission, in its designation
Order, also considered the possibility of
a 1-kw. operation for the Salem pro-
posals and found that 1 kw. “would not
provide adequate service to Salem,” the
city of license. Since the Commission
has, in a “reasoned analysis”, considered

and rejected these same arguments, it
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would not be appropriate for the Board
to consider the merits of Spacetown’s
allegations. “Atlantic Broadcasting Co.”,
5 F.C.C. 2d 717, 8 RR 2d 991 (1966);
“Jefferson Standard Broadeasting Co.”,
25 F.C.C. 2d 559, 20 RR 2d 62 (1970) . As fo
Spacetown’s suggested reliance on
MEOV's for determining penetration
for a 307(b) issue, the Board rejects this
argument. Maximum expected operat-
ing values (MEOV’s) of radiation are
used in calculating the extent of inter-
ference contours; while the theoretical
values of radiation are used in calculat-
ing coverage contours. The 5 mv./m con-
tour, as used in determining whether a
Suburban Community presumption is
raised, is a coverage contour and there-
fore it is based on the theoretical values
of radiation. As the Board stated in
deleting a Suburban Community issue
in “Lawrence County Broadcasting Cor-
poration”: *

e + ¢ gince it is & normal practice In
determining the area coverage of a station
to use computed values, the use of com-
puted values, not MEOV's, is appropriate
to determine whether or not the proposed
station comes within the Commission's sec-
tion 307(b) Suburban Community policy.

In addition, the applicants’ proposed
penetration of Haverhill does not, in the
Board’s opinion, give rise to a 307(b)
Suburban Community presumption ™
because Haverhill does not have the re-
quired 50,000 population; ® the direc-
tional patterns proposed by both appli-
cants are designed so that the major
radiation is not directed toward the
Haverhill area, but the major lobes are
directed over Salem; the difference in
the populations of Salem and Haverhill
' is not that significant; the maximum 5
my./m penetration of Haverhill is only
about 20 percent; and no exceptional
factors have been introduced by Space-
town to show that a 307(b) Suburban
Community issue is . warranted. See
“Click Broadeasting Co.”, 19 FCC 2d 497,
17 RR 2d 164 (1969); “Babcom, Ine.”,
12 FCC 2d 306, 12 RR 2d 998 (1968);
“y.W.B. Incorporated,” 8 FCC 2d 744,
10 RR 2d 563, reconsideration denied 10
FCC 2d 534, 11 RR 2d 653 (1967).

SITE AVAILABILITY ISSUES AGAINST SALEM

8. Spacetown next requests issues of
site availability, § 1.65, misrepresentation
and comparative character qualifications
against Salem. All of the requested issues
arise out of the same basic fact situa-

w7 FCC 2d 906, 907, 9 RR 2d 1070, 1072
(1967).

1 The Board agrees with the Bureau and
Spacetown that, if there is a & my./m pene-
tration of two cities and the applicant rebuts
the presumption as to one, it does not mean
that the applicant has rebutted the pre-
sumption as to the other. “Tidewater Broad-
casting Company, Inc.”, 12 FCC 2d 471, 12
RR 2d 1133, rehearing denied 14 FCC 2d 646,
14 RR 2d 161 (1968), affirmed “sub nom.
Edwin R. Fisher v. FCC,” 135 U.S. App. D.C.
134, 417 F2d 551, 16 RR 2d 2145 (1969).

12 §pacetown’s Enginering Exhibit I, p. 2,
indicates that Haverhill is actually decreasing
in population.
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tion.® In addition, New Hampshire, in
its petition to enlarge issues, filed May
10, 1972, also requests a site availability
issue against Salem. Subsequently, on
July 11, 1972, Salem filed an amendment
to its application specifying a new site.”

9. Based on the affidavit of a local real
estate agent, which is attached to the
petition, Spacetown alleges that Salem’s
originally proposed site is part of a larger
plot of land which the present owner
does not intend to subdivide or sell other

than as a whole. Spacetown further al--

leges that Salem has no option on any
part of the site. According to Spacetown,
Salem represented in its application that
it “currently holds an option to purchase
the property”. Spacetown contends that
since Salem has not had such option for
some time, section 1.65 and misrepresen-
tation issues are warranted.

10. In opposition, Salem and the
Broadcast Bureau argue that Space-
town’s allegations are not based on affi~
davits of individuals having personal
knowledge as required by § 1.229(c) of
the Commission’s rules. The affidavit sub-
mitted is from a real estate agent and,
according to respondents, constitutes
hearsay. The Broadcast Bureau also al-
leges that no explanation is given for
Spacetown’s failure to obtain affidavits
from the owners of the property in
question, citing “Augusta Telecasters,
Inc.,” 10 FCC 2d 594, 11 RR 2d 625
(1967). In this regard, Salem submits
that at the time it filed its applica-
tion, it did have a written option on
the site;* however, on April 1, 1972,
the owner of the land, without Salem’s
knowledge, entered into an agreement to
sell the entire tract to a Boston-based
“concern.” According to Salem, it
learned of the agreement only about 2
weeks before the date it filed its opposi-
tion pleading (i.e., Apr. 25, 1972) ; it then
entered into negotiations with the pro-
spective purchaser for an option and also
obtained an oral option on an alternate
site 3,000 feet from the proposed site in

13 §pacetown had originally based both its
requested sité availability issues, in part,
on zoning considerations; however, in- its
erratum to motion to enlarge issues, filed
Mar. 24, 1972, Spacetown states that it mis-
understood the results of a recent rezoning
vote upon which it based its argument and
therefore wishes to eliminate references to
zoning in its original petition.

1 New Hampshire's request is based spe-
cifically on Salem’s Apr. 25, 1972 amendment
which states that the owner of the land
which was specified as Salem’s proposed site,
has agreed to sell the tract to a Boston, Mass.,
“concern’; however, it is being treated here
because it is based on the same basic fact
situation as Spacetown’s request.

15 The Administrative Law Judge has not
yet acted on the proposed amendment.

18 Upon the expiration of this option, a
second written option was obtained. Salem
also filed a petition for leave to file supple-
ment, and supplement to opposition to mo-
tion to enlarge issues on May 22, 1972, which
contains an executed copy of an affidavit
previously mentioned, but not included in
its opposition concerning the option. Since
there is no opposition to the petition and It
involves a minor technical correction, the
Board will grant the petition.

the event the present site should become
unavailable#” In reply, Spacetown stresses
that Salem’s account of the site availa-
bility question is not supported by an
affidavit of any sort.”

11. The Review Board will add the re-
quested issue because Salem’s opposition,
filed June 11, 1972, indicates that the
applicant no longer has reasonable as-
surance of the availability of the site
proposed in its application, and, in light
of this, has filed an amendment with the
Administrative Law Judge specifying an
alternate site.’* However, at least through
April 1, 1972, and apparently for some-
time beyond this date (when Salem al-
leges it actually became aware of the
April 1 agreement), Salem had reason-
able assurance of the availability of its
site. According to Salem, i originally
had a written option (which was sub-
sequently renewed) on the proposed site
and later received oral assurances from
the owner and a prospective buyer (who
did not purchase the land as expected)
that the site would be available to Salem.
Spacetown does not contradict this al-
legation. As of April 25, 1972, when Salem
filed its § 1.65 statement, Salem states
that it was still attempting to cure the
problems with its proposed site, but that

it also had secured an oral option on an

alternate site 3,000 feet away. It is well
established that an applicant need not
have absolute assurance of the availabil-
ity of a proposed site; it is only necessary
for the applicant “to have reasonable
assurance of site availability and to make
a good faith representation that the site
selected will be available to him for his

17 A description of Salem’s efforis concern-
‘ing both sites is contained In the § 1.65 state-
ment filed with Salem’s emendment of
Apr. 25, 1972, and accepted by the presiding
judge on Oct. 10, 1872 (FCC 72M-1262).

15.0On June 13, 1972, Spacetown filed a peti-
tion to supplement its motion to 3
issues, in which it submits an a
the owner of the proposed site stating
Salem hdas no option on the land. As Salem
and the Broadcast Bureau point out in elr
oppositions, Spacetown’s supplement 5
nothing more than, as of May 11, 1972, Salem
had no option on its original site, & D posi-
tion which is not disputed by Sale
Board also agrees with the Buresu U i
difficult to understand why Spacelown A4
not submitted a statement from the owner c
the land in question disputing Salem'’s A¢-
count of the situation. In lght of .‘x‘uﬂ"l'l‘ﬂ
original opposition pleading, however, the
Bureau Is of the opinion that a site 1{:1\;
bility issue is warranted unlefs si\a;‘r o
June 28, 1972, response to New Ham hlre
petition to enlarge issues is able to esid!
that the prospective purchaser of the 5
willing to permit Salem to use t}le '
question. The Review Board will deny
town's petition to file the supplement *
it adds nothing material fo the issues ur
discussion. See note 7, supra.

12 The Board is aware that Salem 1€
petition for leave to amend on July 11.’ Aun
which attempts to eliminate the p{@ 2
with its presently proposed site by sx.,n( ‘_dr-
an alternate site; however, gince this nr‘_ .{rc
ment has not been accepted as yet -bél v
Presiding Judge, the originally P{?me 1 G
constitutes the site of record. Se¢ EdW 30 2
Atsinger III,” 30 FCC 2d 493, 499-5 &y
RR 2d 236, 244 (1971), énd cases cited therel
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desired purposes.” “William R. Gaston,”
35 FCC 2d 615, 620, 24 RR 2d 741, 748,
review denied FCC 72—828, released Sep~
tember 22, 1972. See also “Edward G.
Atsinger IIT, supra; Marvin C. Hanz,"” 21
FCC 2d 420, 18 RR 2d 310 (1970). In
addition, it is well settled that an oral
agreement is sufficient to satisfy the
availability requirement. “William R.
Gaston, supra.” See “Lawrence County
Broadcasting Corp.,” 8 FCC 2d 597, 10
RR 2d 471 (1967). Under this test, it ap-
pears that Salem had “reasonable assur-
ance” of the availability of its site until
sometime after April 1, 1972. However,
in licht of Salem’s pending amendment
specifying a new site it now appears that
Salem no longer has reasonable assur-
ance of the availability of its site. Con-
sequently, a site availability issue is
warranted.

12. In our opinion, §1.65 and mis-
representation issues are not warranted
against Salem. Since Salem alleges that
it did not know of the April 1 agreement
by the owner of the proposed site until
2 weeks thereafter (and Spacetown has
not disputed this) , Salem was well within
the 30-day period afforded by § 1.65 for
notifying the Commission of changes in
an application when it filed the April 25
statement. The requested mis-epresenta-
tion issue will also be denied. The issue
is based upon the statement in Salem’s
application that: *“Applicant currently
holds an option to purchase the prop-
erty.” Salem apparently did have an op-
tion when this statement was made; it
had oral assurances of the availability
of one or the other of the two sites until
it filed an amendment specifying a new
site. Spacetown offers no explanation for
its failure to obtain an affidavit from the
owner of the land in question if it wished
to contradict Salem's statements; but,
Instead, chose to rely on statements of a
real estate agent, which are clearly hear-
say, as to the owner's intentions regard-
ing his land. In view of these circum-
stances, a misrepresentation issue is in-
appropriate. “Cf. William R. Gaston,
supra.”

SIE AvalLABILITY TSSUE AGAINST NEW
HAMPSHIRE

}3. Spacetown also requests site avail-
ability and §1.65 issues against New
Hampshire, alleging: (a) That New
Hampshire has no option or other as-
Surance as to the availability of its pro-
Posed site; and (b) that New Hamp-
shire’s site is presently owned by five
Sbarate owners, a factor which will
make the likelihood of acquiring the site
Extremely remote. In support of these al-
lezations, Spacetown offers sworn state-
inr‘ms of its consulting engineer and a
i?cal r_eal estate agent purporting to re-
ate what was told to them by various
q\\‘x_lprs of the land in question. The affi-
:?\11 of the engineer states that a Mr.
McDonough, owner of the main piece of
Property involyed, told Spacetown’s pres-
fdvm that New Hampshire spoke to him
McDonough) about his property several
“C4TS ago; however, according to the
“‘Eme_er. he did not give New Hampshire
au option, In opposition, New Hampshire
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and the Broadcast Bureau submit that
Spacetown relies on hearsay (in some
cases double hearsay) and that no afii-
davit of individuals with personal knowl-
edge has been submitted. The opposi-
tion pleadings also cite cases which stand
for the proposition that reasonable as-
surance pf the availability of the site has
been held sufficient to avoid an issue.” In
addition, New Hampshire attaches a copy
of a proposed amendment filed with the
Administrative Law Judge which in-
cludes a copy of an option from Mr.
MecDonough.

14. The Board will not add the re-
quested site availability or § 1.65 issues
against New Hampshire. The failure of
Spacetown to submit affidavits from the
landowners involved is unexplained and
inexcusable in these circumstances. Sec-
ond, and even third-hand, allegations
will not support a petition to enlarge is-
sues. “Cosmopolitan Enterprises, Inc.”,
4 FCC 2d 637, 8 RR 2d 202 (19686) .

SUBURBAN ISSUES

15. Spacetown next requests “Subur-
ban” issues against Salem and New
Hampshire, alleging that both applicants
have failed to comply with Question 6 of
the “Primer.”* In support, Spacetown
alleges that substantial portions of the
major communities of Lawrence, Haver-
hill, and Methuen, Mass., fall within the
service contours of Salem’s proposed sta-
tion, but that no interviews have been
conducted by Salem or New Hampshire
with community leaders or members of
the general public from these cities.
Spacetown further alleges that: Nowhere
does Salem’s application indicate that
it will not serve Haverhill (with pro-
graming), nor does it explain why; the
application is ambiguous as to Salem's
intended service to the city of Lawrence:
and the applicant affirmatively states
that it intends to serve Methuen, but no
residents of that city were included in
the applicant’s survey. With respect to
New Hampshire, Spacetown alleges that
although this applicant states that it
does not intend to serve Haverhill or
Methuen (Lawrence is not involved in
the requested “Suburban” issue against
New Hampshire), the reasons given by
New Hampshire for not proposing to
serve the two communities are not sup-
ported by the “usable” coverage which

= “Lorenzo W. Milam and Jeremy D. Lans-
man,” 4 FCC 2d 610, 7 RR 2d 765 (1968);
“El Camino Broadcasting Corp.," 23 FCC 2d
173, 19 RR 24 53 (1970).

# Primer on Ascertainment of Community
Problems by Broadcast Applicants, 27 FCC
2d 650, 21 RR 2d 1507 (1971). Question 6 of
the Primer reads as follows:

Q. Is an applicant expected to ascertain
community problems outside the community
of license?

A. Yes, Of course, an applicant's principal
obligation is to ascertain the problems of his
community of license. But he should also
ascertain the problems of other communities
that he undertakes to serve, as set forth in
his response to Question 1(A)(2) of section
IV-A or IV-B * * *_If an applicant chooses
not to serve a major community that falls
within his service contours a showing must
be submitted explaining why.
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will be provided to Haverhill and
Methuen or by the integrated nature of
this allegedly unified urbanized area.=

16. In opposition, ‘Salem argues that
its application states that Lawrence is
currently served by two standard broad-
cast stations of its own (and, the Board
assumes, this implies that Salem does not
intend to serve Lawrence). The same ra-
tionale, according to Salem, applies to
the city of Haverhill. As to Methuen,
Salem argues that the “Primer, supra,”
does not necessarily require surveys of
community leaders of Methuen; how-
ever, Salem has conducted six interviews
of Methuen community leaders and is
submitting the results in a proposed
amendment.® The Bureau opposes the
addition of an issue against New Hamp-
shire because the reasons given by the
applicant for not serving the communi-
ties of Methuen and Haverhill are in
accordance with the “Primer, supra,”
and New Hampshire's decision not to
serve these communities is not inherently
unreasonable. Further, argues the Bu-
reau, the fact that an urbanized area is
involved is of little significance because,
in the “Primer, supra,” the Commission
specifically stated that it was deleting
any requirement that an applicant for a
station licensed to a city within a Stand-
ard Metropolitan Statistical Area
(SMSA) ascertain community problems
in each of the cities within the area. As
to Salem, the Bureau is of the opinion
that, for the reasons discussed regarding
New Hampshire’s situation, the issue re-
quested against Salem should also be
denied. In its opposition, New Hampshire
adopts the position of the Broadcast
Bureau.

17. The Review Board, first, does nof
agree with Spacetown that Question 6
of the “Primer” is necessarily applicable
to the instant fact situation. The
“Primer” speaks in terms of “major”
communities that “fall within” the ap-
plicant’s service contours. According to
Spacetown’'s own engineering exhibits,
only portions of Lawrence and Haverhill
fall within the 5 mv./m. contour of the
proposals of Salem and New Hampshire
(approximately 5 percent of the Law-
rence population and 10-20 percent of
Haverhill) . It is not clear from these ex-
hibits how much of the cities’ populations
fall within the relevant 2 mv./m. contours
for establishing primary service to city

= New Hampshire's reasons are stated In
its application and include: (a) Both com-
munities are in another State; (b) Haverhill
has two broadcast stations licensed to it;
and (c) residents of Haverhill and Methuen
“turn to™ Lawrence and Haverhill stations
for their broadcast seryice.

= The amendment, filed Apr. 25, 1972, and
accepted by the Administrative Law Judge
by Order, FCC T2M-1262, released Oct. 10,
1972, includes interviews with community
leaders from Methuen and is obviously aimed
at curing this alleged defect in its applica-
tion. Since Question 7 of the “Primer% in-
dicates that interviews with community
lenders are sufficient to ascertain community
needs and problems in areas outside the city
of license, the request for a “Suburban” is-
sue as to Salem’s survey of Methuen 15 now
moot.
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residential areas. See §173.182(f) of the
rules. However, because of the direc-
tionalized coverage pattern of the sta-
tions, the coverage is directed away from
these cities. In any event, nothing in the
“Primer” requires a broadcast applicant
to survey small “portions” * of large
communities which fall within its serv-
ice area, even though these communities
as a whole would constitute “major”
communities in relation to the com-
munity of license. In addition, the fact
that Lawrence and Haverhill are in the
same urbanized area as the applicant’s
specified station location is not a persua-
sive argument for addition of the re-
quested issue since the Commission
specifically disclaimed use of the SMSA
in defining the area to be surveyed and
the applicant has shown no other factors
requiring a survey. Finally, the reasons
given by New Hampshire for not serving
Haverhill and Methuen (see note 22,
supra) are not unreasonable and are in
accord with the “Primer.”* Therefore,
the Board will deny the requested “Sub-
urban” issues.

FINANCIAL AND REAL PARTY-IN-INTEREST
IsSUES AGAINST NEW HAMPSHIRE

18. Spacetown’s requests for financial
and real party-in-interest issues against
New Hampshire are based on the appli-
cant's financial arrangement with the
Merrimack Valley National Bank of Law~
rence, Mass. Spacetown alleges that the
bank’s letter of August 31, 1971, is un-
- acceptable for the purposes of establish-
ing New Hampshire’s ability to construct
and operate its proposed station for nu-
merous reasons. In addition, Spacetown
argues that New Hampshire has under-
estimated the cost of acquiring its pro-
posed transmitter site by at least $6,000.%
Spacetown further alleges that the
$18,000 parcel is only half of New Hamp-
shire’s proposed site; therefore, total
land costs will amount to $36,000, or
$19,500 less than funds available. The
Broadcast Bureau supports the addition
of a financial issue against New Hamp-
shire because of the expiration of the
bank’s commitment letter and a missing
signature on the loan commitment. The
Bureau, however, opposes Spacetown'’s
contention that New Hampshire has
underestimated the cost of its proposed
site because the contention is based on
double hearsay (Peter V. Gureckis,
Spacetown’s engineer, states in an affi-
davit that Albert P. Gureckis, Space-
town’s president, spoke to the owner of

2 See the Board’s comments on the peti-
tioner’s use of MEOV’s to allege greater pene-
tration of these cities at paragraph 7, supra.

= 27 FCC 2d at 659, 21 RR 2d at 1516-17.

2 New Hampshire’s supplemental amend-
ment of Apr. 24, 1972 (accepted by order of
the Administrative Law Judge, FCC 72M-622,
released May 11, 1972) increased its esti-
mated cost of land acquisition from $12,000
to $18,000 (thereby eliminating this objec-
tion) and decreased its estimated buillding
costs by $20,000.

©The amendment containing these
changes was accepted by the Presiding Judge,
by order, FCC 72M-622, released May 11,
1972,
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the land who stated the price) and the
contention that the proposed site appears
to encompass more than just one parcel
of land with total costs approaching
$36,000 is mere speculation. In opposition,
New Hampshire states that it has sub-
mitted an updated letter of credit elim-
inating all possible bases for the financial
and real party-in-interest issues, includ-
ing a new loan commitment which elim-
inates the objections of the Broadcast
Bureau.”

19. In light of the Presiding Judge’s
acceptance of this amendment which ap-
pears to eliminate the provisions in New
Hampshire’s financial showing which
were objected to by Spacetown and the
Bureau, the Review Board will not add
the requested financial and real party-
in-interest issues. In addition, to the ex-
tent that Spacetown’s allegations are
not answered by New Hampshire's
April 20, 1972 amendment, the Board
rejects them as being unsupported by
affidavits of persons having personal
knowledge of the facts alleged. See
§ 1.229(c) of the Commission’s rules. See
also RKO General, Inc., 34 FCC 2d 263,
24 RR 2d 22 (1972); “Roberts Flying
Service, Inc.,” 31 FCC 2d 777, 22 RR
2d 985 (1971). However, since it appears
that New Hampshire’s most recent loan
commitment expired as of September 1,
1972, the Board will add a limited finan-
cial issue against New Hampshire for the
sole purpose of determining the con-
tinuing availability of its loan from the
Merrimack Valley National Bank.

FINANCIAL QUALIFICATIONS ISSUES AGAINST
SALEM

20. Spacetown pefition: Finally, Space-
town requests that the limited financial
issue specified against Salem in the des-
ignation Order be expanded to include
an inquiry into the cost of acquiring the
site since, petitioner alleges, the proposed
site has a value substantially in excess
of the $18,000 estimated by Salem. The
Broadcast Bureau opposes expansion of
the financial issue against Salem based
on its underestimated cost of acquiring
the land for its proposed site because
Spacetown relies on a letter from a real
estate agent, rather than the owner of
the property to establish the sale price
of the site. The Board agrees with the
Bureau and will not add the requested
issue since Spacetown has not supported
its request by affidavits of persons having
personal knowledge as required by § 1.229
(¢c) of the Commission’s rules. “RKO
General, Inc., supra; and Roberts Flying
Service, Inc., supra.”

21. New Hampshire petition: New
Hampshire requests expansion of the
limited financial issue specified against
Salem on numerous grounds, most of
which have been mooted by several
amendments filed by Salem earlier this
year ® and accepted by the Administra-
tive Law Judge on October 10, 1972 (FCC
72M-1262) . Therefore, the parties’ argu-
ments on these matters are moot and

s (a) Amendment of Apr. 25, 1972; (Db)
supplement thereto of May 19, 1972; and (c)
amendment of Aug. 11, 1972.

need not be considered. However, one
argument raised by New Hampshire in
its reply remains unanswered. According
to New Hampshire, Salem’s application
authorizes the issuance of 200 shares of
stock; nevertheless, New Hampshire
states, Salem’s recent amendment shows
over 1,900 shares already subscribed. In
addition, New Hampshire argues, two of
the three balance sheets submitted do
not indicate the financial ability of the
subscribers to comply with the terms of
the agreement.” New Hampshire also
states that its requested issue inquiring
into Salem’s first-year cost of operation
was premised on Salem’s failure to pro-
vide the itemization required in response
to item (1) (b), section III of FCC Form
301, which are the bases of the estimates
submitted by the applicant in item (a),
section III. For the above reasons, New
Hampshire requests that several finan-
cial issues be added against Salem to
inquire into the above matters.

22. The Board agrees with New Hamp-
shire that regardless of the amendments,
several problems with Salem’s financial
qualifications remain. Two of the sub-
seribers’ balance sheets (Perry’s and
Ebert’s) raise questions as to their ability
to meet their subscription agreements.
First, Carol Ebert has subscribed to
$10,000 worth of stock despite the fact
that she has an annual salary of $10,000
per year.” Her balance sheet lists $3,500
in cash and $3,450 in unexplained “notes
receivable.” Without further explana-
tion of this latter item, a substantial
question is raised as to whether Ebert
has sufficient resources to meet her sub-
stantial stock subseription, which
amounts to a year’s gross salary. Second,
Edward Perry, who is subscribing to
$1,750 in stock, lists his net worth as over
$30,000 but has only $200 in cash on
hand. The bulk of Perry’s assets are stock
in, and salaries and commissions due
from, C & I Broadcasting; however, with-
out a balance sheet for this company
and in light of Perry’s very low cash bal-
ance in relation to net worth, it is im-
possible to determine the liguidity of
these assets. Further, the $1,700 unex-
plained “accounts receivable” is equally
unclear. The Board cannot accept such
vague assurances of the availability of
such large amounts of money. As the
Board stated in “Vista Broadcasting Co.,
Inc.” 18 FCC 2d 636, 637, 16 RR 2d 838,
840 (1969): “It is well established that
receivables, stocks and bonds, and fixed
assets, in the absence of proof of market-

» New Hampshire also states that both

Salem and the Bureau m!sunderstoczdﬂltg
requested issue regarding Salem’s pro;eu‘-i‘
professional fees. New Hampshire states l".hﬂ
it was not questioning the reasona:)le._.c{s;
of the fees, but the availability of funds 10
meet these fees. The Board considers ‘t\hi\b
simply another way of stating that ':ctml
Hampshire questions Salem'’s overall financie
ns,

qu’?}llg?ggard is aware that Salem’s amex:g:
ment, filed July 11, 1972, {ndicates an e
creased annual salary of $11,000, but th

does not change the Board’s analysis.
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ability or liquidity, afford no reasonable
assurance that funds will, in fact, be
available to meet commitments to an ap-
plicant for a radio station.” See also
“Miami Broadcasting Corporation,” 9
FCC 2d 694, 10 RR 2d 1037 (1967). The
financial position of these stockholders
is even more important in light of
Salem's amendment of August 11, 1972
(accepted by the Administrative Law
Judge on October 11, 1972), which indi-
cates that Perry and Ebert are two of
only four remaining stockholders per-
sonally guaranteeing the indebtedness of
the corporation. Further, Salem’s pend-
ing amendment, filed July 11, 1972, in-
dicates that Perry’s subscription may in-
crease substantially to $8,500. In addi-
tion, the discrepancy in the number of
shares of stock issued and the number
authorized and Salem’s failure to furnish
the financial information required in
item (1) (b), section III of the April 25th
amendment to its application, raise fur-
ther questions as to Salem’s financial
qualifications. Therefore, the financial
issue against Salem will be expanded in
accordance with the above discussion.

23. Accordingly, it is ordered, That the
petition to supplement reply, filed Au-
gust 4, 1972, by Spacetown Broadcasting
Corp.; that the petition for leave to file
further supplement, filed August 2, 1972,
by Salem Broadeasting Co., Inc.; that
the petition to supplement opposition,
filed July 25, 1972, by Salem Broadcast-
ing Co., Inc.; that the petition to file
further supplement to reply, filed June
21, 1972, by Spacetown Broadcasting
Corp.; that the petition to file supple-
ment to motion to enlarge issues and sup-
plement to motion to enlarge issues, filed
June 13, 1972, by Spacetown Broadcast-
ing Corp.; that the petition to file supple-
ment to reply, filed June 13, 1972, by
Spacetown Broadcasting Corp.: and that
the petition to file supplement to opposi-
tion to motion to enlarge issues, filed
May 23, 1972, by Salem Broadcasting
Co., Inc., are denied: and

24, It is further ordered, That the
betition for leave to file supplement to
Opposition, filed May 22, 1972, by Salem
Broadcasting Co., Inc., is granted; and
25. It is further ordered, That the mo-
Uon to enlarge issues, filed March 13,
1972, by Spacetown Broadcasting Corp.
Is granted to the extent indicated below
and is denied in all other respects; and

26. It is further ordered, That the peti-
ton to enlarge issues, filed March 13,
1972, by New Hampshire Broadcasting
Corp,, is granted to the extent indicated
gglé)w and is denied in all other respects:
& 21. Itis further ordered, That the peti-
o1 to enlarge issues, filed May 10, 1972,
¥ New Hampshire Broadcasting Corp..
IS granted;

o 23 It is further ordered, That the is-
oues in this proceeding are enlarged to
include the following issues:
e To determine whether overlap
i d occur between the proposed 0.5
C\H I contour of Salem Broadcasting
Ro.. Ine., and the 0,025 myv/m contour of
adio Station WHIM, Providence, R.I.,
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in contravention of § 73.37 of the Com-
mission’s rules and regulations;

(b) To determine, if it is found that
the overlap described above would oceur,
whether the application of Salem Broad-
casting Co., Inc., falls within the excep-
tions to the rule contained in § 73.37(b),
or whether the application should be
dismissed;

(¢) To determine, with respect to the
application of Salem Broadcasting Co.,
Inc., whether the applicant is reasonably
assured of its proposed transmitter site;

(d) To determine whether overlap
would occur between the proposed 0.5
myv/m contour of New Hampshire Broad-
casting Corp. and the 0.025 my/m con-
tour of Radio Station WHIM, Providence,
R.I, in contravention of § 73.37 of the
Commission’s rules and regulations:

(e) To determine, if it is found that
the overlap described above would occur,
whether the application of New Hamp-
shire Broadeasting Corp. falls within the
exceptions to the rule contained in
§ 73.37(b), or whether the application
should be dismissed; Y

(f) To determine, with respect to the
application of New Hampshire Broad-
casting Corp., whether the Merrimack
Valley National Bank, or any other bank-
ing institution, is willing to loan the
applicant the amount it proposes to use
for first-year construction and operation
expenses.

29. It is further ordered, That the bur-
den of proceeding with the introduction
of evidence and the burden of proof with
respect to issues (a), (b), and (¢), added
above, shall be on Salem Broadcasting
Co., Inc., and the burden of proceeding
with the introduction of evidence and the
burden of proof with respect to issues
(d), (e), and (f), added above, shall be
ondNew Hampshire Broadcasting Corp.:
an

30. It is further ordered, That the
financial issue (No. 3 in the designation
order, supra) specified against Salem
Broadcasting Co., Inc., is modified to read
as follows:

3. To determine, with respect to the
application of Salem Broadcasting Co.,
Inc.:

(a) Whether the Arlington Trust Co.,,
or any other banking institution, is will-
ing to loan the applicant the amount it
proposes to use for first-year construc-
tion and operation expenses;

(b) The number of shares of stock is-
sued and/or authorized by the corpora-
tion;

(c) The facts concerning the failure of
the applicant to provide the information
requested by section III, 1(b) of Com-
mission Form 301;

(d) Whether Edward Perry and Carol
Ebert, stockholders of Salem Broadecast-
ing Co., Inc., have sufficient net liquid
assets to meet their stock subscription
commitments; and

(e) Whether, in light of the evidence
adduced pursuant to a, b, ¢, and d above,
the applicant is financially qualified.

31. It is further ordered, That the bur-
den of proceeding with the introduction
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of evidence and the burden of proof with
respect to the financial qualifications is-
sue, as modified, shall be on Salem Broad-
casting Co., Inc.

Adopted: November 20, 1972.
Released: November 22, 1972.

FEDERAL COMMUNICATIONS
ComMmIssION,™
BEN F. WAPLE,
Secretary.

APPENDIX

A. (1) Motion to enlarge issues, flled
March 13, 1972, by Spacetown Broadcasting
Corp.

(r;) Erratum, filed March 24, 1072, by
Spacetown.

(3) Broadcast Bureau's comments, filed
April 20, 1972.

(4) Opposition, filed April 24, 1972, by
Salem Broadcasting Co., Inc.

(5) Opposition, filed April 24, 1972, by
New Hampshire Broadcasting Corp,

(6) Supplement and errata, filed May 1,
1972, by New Hampshire.

(7) Reply to oppositions, filed May 15,
1972, by Spacetown.

(8) Petition for leave to file supplement,
and supplement to opposition, filed May 22,
1972, by Salem.

(9) Petition to file supplement to opposie
tion, filed May 23, 1972, filed by Salem.

(10) Supplement to opposition, filed
May 28, 1972, by Salem.

(11) Petition to file supplement to motion
to enlarge issues and supplement to motion

[SEAL]

* to enlarge issues, filed June 13, 1972, by

Spacetown.

(12) Petition to file supplement to reply
and supplement to reply, filed June 13, 1972,
by Spacetown.

(13) Broadcast Bureau’s comments on “Pe-
tition to file supplement to motion to en-
large issues and supplement to motion to
enlarge issues,” filed June 21, 1972,

(14) Petition to file further supplement to
reply and further supplement to reply, filed
June 27, 1972, by Spacetown.

(15) Opposition to petitions to supple-
ment motion to enlarge issues, and reply to
oppositions thereto, filed July 11, 1972, by

em,

(16) Petition. to supplement opposition
and supplement, filed J uly 25, 1972, by Salem.

(17) Petition for leave to file further sup-
plement and supplement, filed August 2,
1872, by Salem.

[FR Doc¢.72-20763 Filed 12-1-72;8:52 amj

[Dockets Nos, 18805, 18806; FOC T2R~345]

WHCN, INC. (WHCN-FM) AND
COMMUNICOM MEDIA, INC.

Memorandum Opinion and Order
Enlarging Issues

In re applications of WHCN, Inec.
(WHCN-FM), Hartford, Conn., Docket
No. 18805, File No. BRH-24, for renewal
of license, Kenneth W. Sasso, W. Francis
Pingree, and Lawrence H. Buck, doing
business as Communicom Media, Inc.,
Berlin, Conn., Docket No. 18806, File No.
BPH-68086, for construction permits,

1. WHCN, Inc. (WHCN), requests the
Board to add a series of issues to this
proceeding and to find good cause for the

%t Board member Kessler absent.
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late filing of the petition to enlarge.
WHCN has established good cause for
the late filing of its petition. The request
for a legal qualifications issue against
Communicom has been withdrawn by pe-
tioner, and it will not be considered
further.

2. An issue based on Communicom’s
failure to include all information called
for by the application form (§ 1.514(a) of
the rules) will be added. Communicom’s
March 1972 amendment, including the
exhibits filed in April, does not adequately
respond to the requirements of the form,
for the reasons noted by petitioner and
the Bureau. It is unnecessary for the
Board to spell out these deficiencies.
However, since Communicom is not rep-
resented by counsel and since the omis-
sions appear to stem more from ignorance
than an effort to conceal, the issue will
be cast only in terms of the effect these
deficiencies have on that applicant’s
comparative qualifications.

3. The Board agrees with the Broad-
cast Bureau’s arguments for not adding
ineptness and abuse of process issues
against Communicom.

4. One of the owners of Communicom,
Mr, Pingree, would appear to be in viola-
tion of the Commission’s cross interest
policy were he to continue to serve as a
part-time announcer at WHNB-TV
after a grant to Communicom. There-
fore a cross interest issue will be added.
However, were adequate assurances to be
given that, in the event of a grant to
Communicom, Mr. Pingree would discon-
tinue employment with WHNB-TV prior
to the issuance of a construction per-
mit, the issue would be rendered moot.

5. The § 1.65 issue requested by peti-
tioner will be added; it is apparent from
the pleadings that Communicom may
not have kept the Commission promptly
informed of significant personnel
changes as they involved Mr. Pingree
and Mr. Sasso. For the reasons noted
in connection with the Rule 1.514 issue,
the Rule 1.65 issue will also be limited
to consideration of the effect noncom-
pliance may have on Communicom’s
comparative qualifications,

6. Sufficient doubt exists as to the real
party-in-interest in Communicom to
warrant the addition of an issue. Mr,
Hershfeld’s interest in the applicant may
well exceed that represented in the appli-
cation, and Communicom has made no

adequate response on this question to pe-

1The pleadings under consideration are:
(a) Petition to enlarge issues, filed by WHCN,
on May 9, 1972; (b) Broadcast Bureau’s com=-
ments, filed May 31, 1972; (c) comment and
request to dismiss, filed May 19, 1972, by
Communicom Media; and (d) reply of WHCN,
filed June 9, 1972,
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titioner’s allegations. A candor issue is
also justified since the ambiguity of Mr.
Hershfeld’s role and other recent
changes in the plan of financing of the
applicant cast doubts on earlier asser-
tions by Communicom that it had $24,000
on deposit.

7. Accordingly, it is ordered, That the
issues herein are enlarged by the addi-
tion of the following:

(a) To determine whether Communi-
com Media, Inc., has failed to comply
with the provisions of §§1.514(a) and
1.65 of the Commission’s rules, and, if
so, the effect of such failure on that ap-
plicant’s comparative qualifications.

(b) To determine whether a grant to
Communicom Media, Inc., would violate
the Commission’s cross interest policy as
it applies to the operation of FM and
television stations serving substantially
the same area.

(¢) To determine whether the applica-
tion of Communicom Media, Inc., and the
amendments thereto have accurately re-
flected the real parties-in-interest in that
application, and, if not, to determine who
are the real parties-in-interest.

(d) To determine whether the prin-
cipals of Communicom Media, Inc., or
any of them, have made any false state-
ments or misrepresentations or have
been lacking in candor in their submis-
sions to the Commission in connection
with that application.

(e) To determine, in view of the facts
ascertained under the three preceding
issues, whether Communicom Media, Inc.
possesses the qualifications to be a li-
censee of this Commission.

8. It is further ordered, That the bur-
den of proceeding under issues (a)
through (e) above shall be upon WHCN
and the burden of proof under all the
above issues shall be upon Communicom
Media;

9. It is further ordered, That in all
other respects the petition to enlarge is-
sues, filed May 9, 1972, by WHCN, Inc.,
is denied, and that the request to dismiss
WHCN’s petition, filed May 19, 1972, by
Communicom Media, Inc., is denied.

Adopted: November 24, 1972.
Released: November 28, 1972,

FEDERAL COMMUNICATIONS
COMMISSION,'
BeEN F. WAPLE,
Secretary.

[FR Doc.72-20760 Filed 12-1-72;8:51 am]

[sEAL]

1Board Member Berkemeyer absent.

[Report 624]

COMMON CARRIER SERVICES
INFORMATION *

Domestic Public Radio Services
Applications Accepted for Filing *

NOVEMBER 27, 1972,

Pursuant to §§ 1.227(b) (3) and 21.30
(b) of the Commission’s rules, an appli-
cation, in order to be considered with any
domestic public radio services applica-
tion appearing on the attached list, must
be substantially complete and tendered
for filing by whichever date is earlier:
(a) The close of business one business
day preceding the day on which the
Commission takes action on the pre-
viously filed application; or (b) within
60 days after the date of the public notice
listing the first prior filed application
(with which subsequent applications are
in conflict) as having been accepted for
filing. An application which is sub-
sequently amended by a major change
will be considered to be a newly filed
application. It is to be noted that the
cutoff dates are set forth in the alterna-
tive—applications will be entitled to con-
sideration with those listed in the ap-
pendix if filed by the end of the 60-day
period, only if the Commission has not
acted upon the application by that time
pursuant to the first alternative earlier
date. The muftual exclusivity rights of a
new application are governed by the
earliest action with respect to any one of
the earlier filed conflicting applications.

The attention of any party in interest
desiring to file pleadings pursuant t0
section 309 of the Communications Act
of 1934, as amended, concerning any do-
mestic public radio services application
accepted for filing, is directed to §21.27
of the Commission’s rules for provisions
governing the time for filing and other
requirements relating to such pleadings.
FEDERAL COMMUNICATIONS

COMMISSION,
BeEN F. WAPLE,

Secretary.

[sEAL]

1 A1l applications listed in the appendix
are subject to further consideration 'and‘re-
view and may be returned and/or dx;xnbsf&d
if not found to be in accordance with Ene
Commission’s rules, regulations, and other
requirements. 3

2The above alternative cutofl rules apply
to those applications listed in the nppefl‘dlnf
as having been accepted in Domestic Public
Land Mobile Radlo, Rural Radio, Po 0=
Point Microwave Radio, and Local Tel ‘
Transmission Services (Part 21 of the rules).
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NOTICES

Telegraph Wire Facilities—Continued

7-C-2039-2-A-1—RCA Global Communications, Inc. Amendment to T-C-2039-2-A to permit
the alternate use of the satellite capacity provided as a wideband channel capable of
full-duplex transmission of synchronous serial binary data at a rate of 28.5 kilobits per
second (kbs) simultaneous with one channel of voice bandwidth which is to be used only
as a cue and contact channel for control and coordination of the data transmission and
four discrete channels of voice bandwidth to be used for alternate voice/data (“AVD”)

services.

1:0—2472—A—Westem Union International, Inc. Amendment to T-C-2472 to request for
suthority to operate their previously authorized facilitles to provide telepost service be-
tween the gateway cities on the U.S. mainland and Hawaii, Puerto Rico, and the Virgin

Islands.

T-C-2474-A—RCA Global Communications, Inc. Amendment to T-C-2474, for authority
to use its authorized facilities between the U.S. Mainland and Hawail, Puerto Rico and
the U.S. Virgin Islands to provide Telepost Service.

InFORMATIVE: P-C-8479 (Section 214 filing) and S-C-L-46 (Submarine Cable Landing
filing). These applications have now been accepted for filing as supplemented. Refer to
Report No, 617 dated October 10, 1972, and deleted Report 619 dated October 24, 1972.

[FR Doc.72-20759 Filed 12-1-72;8:50 am]

FEDERAL MARITIME COMMISSION
PACIFIC WESTBOUND CONFERENCE

Notice of Agreement Filed

Notice is hereby given that the follow-
ing agreement has been filed with the
Commission for approval pursuant to
section 15 of the Shipping Act, 1916, as
amended (39 Stat. 733, 75 Stat. 763, 46
USC. 814).

Interested parties may inspect and ob-
tain a copy of the agreement at the
Washington office of the Federal Mari-
time Commission, 1405 I Street NW.,
Room 1015; or may inspect the agree-
ment at the Field Offices located at New
York, N.Y., New Orleans, La., and San
Francisco, Calif. Comments on such
agreements, including requests for hear-
ing, may be submitted to the Secretary,
Federal Maritime Commission, Wash-
ington, D.C, 20573, within 20 days after
publication of this notice in the FEDERAL
R:cxsrm. Any person desiring a hear-
ing on the proposed agreement shall pro-
vide a clear and concise statement of the
matters upon which they desire to ad-
duce evidence. An allegation of discrim-
ination or unfairness shall be accompa-
nied by a statement describing the
discrimination or unfairness with partic-
ularity, If a violation of the Act or detri-
ment to the commerce of the United
States is alleged, the statement shall set
forth with particularity the acts and
treumstances said to constitute such vi-
olation or detriment to commerce.

A copy of any such statement should
also be forwarded to the party filing the
agreement (as indicated hereinafter)
and the statement should indicate that
this has been done,

Notice of agreement filed by:

D D Day, Jr., Chairman, Pacific Westbound
(_.:.nfe}-ence. 635 Bacramento Street, San
Francisco, CA 94111,

, Agreement No, 57-98 reflects a request
OF & change of membership status of

;I‘mnsportatlon Maritime Mexicana S.A.
fom that of a regular member to that

of an associate member of the Pacific
Westbound Conference.

Dated: November 28, 1972.
By order of the Federal Maritime Com-
mission.
Francis C, HURNEY,
Secretary.

[FR Doc.72-20744 Filed 12-1-72;8:49 am|

SCHENKERS INTERNATIONAL FOR-
WARDERS, INC., AND SCHENKERS
INTERNATIONAL, INC.

Notice of Agreement Filed

Notice is hereby given that the follow-
ing agreement has been filed with the
Commission for approval pursuant to
section 15 of the Shipping Act, 1916, as
amended (39 Stat. 733, 75 Stat. 763, 46
U.S.C. 814).

Interested parties may inspect and ob-
tain a copy of the agreement at the
Washington office of the Federal Mari-
time Commission, 1405 I Street NW.,
Room 1015; or may inspect the agree-
ment at the field offices located at New
York, N.Y., New Orleans, La., and San
Francisco, Calif, Comments on such
agreements, including requests for hear-
ing, may be submitted to the Secretary,
Federal Maritime Commission, Wash-
ington, D.C. 20573, within 20 days after
publication of this notice in the FeperaL
REGISTER. Any person desiring a hearing
on the proposed agreement shall provide
a clear and concise statement of the mat-
ters upon which they desire to adduce
evidence. An allegation of discrimina-
tion or unfairness shall be accompanied
by a statement describing the discrimi-
nation or unfairness with particularity.
If a violation of the Act or detriment to
the commerce of the United States is
alleged, the statement shall set forth
with particularity the acts and circum-
stances said to constitute such violation
or detriment to commerce.

A copy of any such statement should
also be forwarded to the party filing the
agreement (as indicated hereinafter)
and the statement should indicate that
this has been done.
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Notice of agreement filed by:

Mr. G. A. Trampler, Vice President, Schenkers
International Forwarders, Inc., One World
Trade Center, Suite 1867, New York, NY
10048.

Agreement No. FF 172-8, between
Schenkers International Forwarders, Inc.
(FMC No. 911) and Schenkers Interna-
tional, Inc. (FMC No. 802) was filed for
the purpose of obtaining Commission ap-
proval pursuant to section 15, Shipping
Act, 1918, of the assumption by Schenkers
International Forwarders, Inc., of all the
assets and liabilities of its wholly owned
subsidiary, Schenkers International, Inec.

Schenkers International, Ine., is to
submit its independent ocean freight for-
warding license to the Federal Maritime
Commission for revocation.

Dated: November 28, 1972.

By order of the Federal Maritime
Commission.
Francis C. HURNEY,
Secretary.

[FR Doc¢.72-20743 Filed 12-1-72;8:49 am]

FEDERAL POWER COMMISSION

[Docket No. CP73-131]
EL PASO NATURAL GAS CO.
Notice of Application

NOVEMBER 29, 1972.

Take notice that on November 15, 1972,
El Paso Natural Gas Co. (Applicant),
Post Office Box 1492, El Paso, TX 79978,
filed in Docket No. CP73-131 an applica~
tion pursuant to section T7(c¢) of the Nat-
ural Gas Act for a certificate of public
convenience and necessity authorizing
the construction and operation of certain
natural gas tap and valve facilities on its
Southern Division System in New Mex-
ico, and the transportation of synthetic
pipeline gas (SPG) produced from coal
and thereafter commingled with natural
gas, all as more fully set forth in the ap-
plication which is on file with the Com-
mission and open to public inspection.

Applicant states that it is planning a
coal gasification complex (Burnham
Complex) to be constructed and owned
by a subsidiary company, which will be
located on an approximate 40,287-acre
coal lease within the Burnham Chapter
Area of the Navajo Indian Reservation,
Navajo Tribal Lands, San Juan County,
N Mex., and which is designed to pro-
duce approximately 250,000 Mcf of SPG
per day. Applicant herein requests au-
thorization to construct and operate a
24-inch O.D. tap with block and check
valve assemblies to be located on its 34-
inch O.D, San Juan mainline in San
Juan County, N. Mex,, and SPG pur-
chase meter station with appurtenances
to be located immediately upstream of its
proposed tap and valve assemblies and at
the terminus of a 24-inch SPC pipeline
to be constructed, owned, and operated
by Fuel Conversion Co. (Conversion), a
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wholly owned subsidiary of Applicant,
all in order to receive SPG to be produced
from the Burnham Complex.

Applicant estimates the cost of the
proposed facilities including overhead,
contingency, intangible plant costs, and
filing fees at $670,170, which it plans to
finance initially from working funds,
supplemented, as necessary, by short-
term borrowings.

Applicant estimates the initial cost of
the SPG at $1.21 cents per Mcf and pro-
poses that the purchased cost attribut-
able to the SPG supply be subjected to
its purchased cost adjustment as con-
tained in its FPC Gas Tariff applicable
to its Southern Division System. Appli-
cant expects the economic impact of this
SPG sale to amount to a 6-cent per Mecf
increase on its average cost of service on
its Southern Division System.

Applicant requests authorization to
transport the SPG produced from the
Burnham Complex in its pipeline system.
Applicant alleges that it is experiencing
a continuing decline of natural gas sup-
plies on its Southern Division System
and that by 1977 ifs existing supply
sources will be deficient in meeting its
total Southern Division System projected
gas demands by an estimated 2,113,000
Mecf on an average day basis. Applicant
further alleges that as of October 30,
1972, it was compelled to initiate cur-
tailments of firm natural gas service and
that by 1977, when the Burnham Com-
plex is estimated to be in its first full
year of operation, its San Juan mainline
will possess sufficient capacity to trans-
port the 250,000 Mcf of SPG per day
output from the Burnham Complex with-
out the need for addifional mainline
facilities.

Applicant states that Conversion will
construct, own and operate the Burnham
Coal Gasification Complex and related
SPG handling facilities including a 2.3~
mile lateral connecting the complex with
Applicant’s pipeline and a proposed
water pipeline. Another wholly owned
subsidiary of Applicant, Mesa Resource
Co. (Mesa), 'will own and operate the
coal lease and will sell to Conversion the
necessary quantities of coal to support
the Burnham Complex, Applicant fur-
ther states.

Applicant estimates that the recover-
able sub-bituminots coal reserves under-
lying the coal lease are in excess of 700
million tons under less than 150 feet of
overburden. Applicant states that con-
ventional surface mining techniques will
be employed to supply the Burnham
Complex with approximately 26,000 tons
of coal daily and 8,840,000 tons annually.
Applicant also states that it has secured
by lease agreement dated October 24,
1968, with The Navajo Tribe of Indians
and Consolidation Coal Co. (Consolida-
tion) and by option agreement dated
June 12, 1972, with Consolidation, the
coal rights in 40,286.75 acres of land
owned by the Navajo Tribe of Indians.
Applicant indicates that it will convey
its interest in the coal lease to Mesa and
estimates the capital cost of the mine
facilities at $67,492,000.

NOTICES

Applicant indicates that the Lurgi
Pressure Gasification Process, which was
developed by Lurgi Mineralétechnik,
GmbH of West Germany and is at the
present time the only commercially
proven pressure process for converting
coal to SPG, plus the use of a methane
synthesis step, will produce SPG at the
Burnham Complex with a heat value of
approximately 972 B.it.u. per cubic foot.
Applicant states that over the 25-year
period of the Burnham Complex opera-
tions, 10,000 acre-feet of water per year
will be needed to produce the 250,000
Mcf of SPG per day. Applicant indi-
cates that it is currently negotiating with
the Bureau of Reclamation, Department
of the Interior, for the acquisition of a
water allotment in the amount of up to
28,250 acre-feet per year from the
Navajo Reservoir, located on the San
Juan River in San Juan and Rio Arriba
Counties, N, Mex., and Archuleta County
Colo. Applicant claims that a 40-mile
water pipeline with related pumping
equipment will have to be constructed to
bring the reservoir water to the Burnham
Complex. Applicant estimates the total
cost of the coal gasification facility at
$353,180,000.

Any person desiring to be heard or
to make any protest with reference to
said application should on or before De-
cember 19, 1972, file with the Federal
Power Commission, Washington, D.C.
20426, a petition to intervene or a protest
in accordance with the requirements of
the Commission’s rules of practice and
procedure (18 CFR 1.8 or 1.10) and the
regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be considered by it
in determining the appropriate action to

e taken but will not serve to make the

rotestants parties to the proceeding. Any
person wishing to become a party to a
proceeding or to participate as a party
in any hearing therein must file a peti-
tion to intervene in accordance with the
Commission’s rules.

Take further notice that, pursuant to
the asuthority contained in and subject
to the jurisdiction conferred upon the
Federal Power Commission by sections 7
and 15 of the Natural Gas Act and the
Commission’s rules of practice and pro-
cedure, a hearing will be held without
further notice before the Commission on
this application if no petition to inter-
vene is filed within the time réquired
herein, if the Commission on its own re-
view of the matter finds that a grant of
the certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed or
if the Commission on its own motion be-
lieves that a formal hearing is required,
further notice of such hearing will be
duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.

KeENNETH F. PLUuMB,
Secretary.

[FR Doc.72-20773 Filed 12-1-72;8:48 am]

[Docket No. CI73-375]
EXPANDO PRODUCTION CO.
Notice of Application

NOVEMEBER 29, 1972,

Take notice that on November 22, 1972,
Expando Production Co. (Applicant),
c/o0 W. M. Thacker, Jr., 607 Hamilton
Building, Wichita Falls, Tex. 76301,
filed in Docket No, CI73-375 an applica-
tion pursuant to section 7(c) of the
Natural Gas Act for a certificate of pub-
lic convenience and necessity authoriz-
ing the sale for resale and delivery of
natural gas in interstate commerce to
United Gas Pipe Line Co. from the Refu-
gio Field, Refugio County, Tex., all as
more fully set forth in the application
which is on file with the Commission and
open fto public inspection.

Applicant states that it commenced
the sale of natural gas on November 10,
1972, within the contemplation of
§157.29 of the regulations under the
Natural Gas Act (18 CFR 157.29) and
that it proposes to continue said sale for
1 year from the end of the 60-day emer-
gency period within the contemplation
of §2.70 of the Commission’s general
policy and interpretations (18 CFR 2.70).
Applicant proposes to sell an average
daily quantity of up to 1,500 Mcf of gas
at 35 cents per Mcf at 14.65 p.sia., sub-
ject to upward and downward B.t.u. ad-
justment.

It appears reasonable and consistent
with the public interest in this case to
prescribe a period shorter than 15 days
for the filing of protests and petitions to
intervene. Therefore, any person desir-
ing to be heard or to make any protest
with reference to said application should
on or before December 11, 1972, file with
the Federal Power Commission, Wash-
ington, D.C. 20426, a petition o intervene
or a protest in accordance with the re-
quirements of the Commission’s rules of
practice and procedure (18 CFR 1.8 or
1.10), All protests filed with the Commis-

.sion will be considered by it in defermin-

ing the appropriate action to be taken
but will not serve to make the protes-
tants parties to the proceeding. Any per-
son wishing to become a party to a pro-
ceeding or to participate as a party in
any hearing therein must file a petition
to intervene in’ accordance with the
Commission’s rules.

Take further notice that, pursuant to
the authority contained in and subject
to the jurisdiction conferred upon the
Federal Power Commission by sections 1
and 15 of the Natural Gas Act and the
Commission’s rules of practice and pro-
cedure, a hearing will be held withou
further notice before the Commission on
this application if no petition to infer-
vene is filed within the time required
herein, if the Commission on its own re-
view of the matter finds that a grant of
the certificate is required by the DQPUC
convenience and necessity. If a petition
for leave to intervene is timely filed of
if the Commission on its own motion be-
lieves that a formal hearing is required,
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further notice of such hearing will be
duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecesary for Applicant to appear or be
represented at the hearing.

KENNETH F. PLUMSB,
Secretary.

[FR Doc.72~-20768 Filed 12-1-72;8:49 am ]

[Docket No. CP73-133]
FLORIDA GAS TRANSMISSION CO.

Notice of Application

' NoveEMBER 29, 1972.
Take notice that on November 20, 1972,
Florida Gas Transmission Co. (Appli-
cant), Post Office Box 44, Winter Park,

FL 32789, filed in Docket No. CP73-133

an application pursuant to section 7(c¢)
of the Natural Gas Act for a certificate
of public convenience and necessity au-
thorizing the construetion and operation
of certain natural gas facilities, all as
more fully set forth in the application
which is on file with the Commission and
open to public inspection,

Applicant proposes to construct and
operate approximately 5.02 miles of 26-
inch pipeline loop paralleling an equal
distance of its existing 24-inch main
transmission pipeline immediately north
of its Compressor Station 18 and to in-
stall and operate an 8-inch 600# ASA
Regulator at Valve 17-3 on its existing
24-inch main transmission pipeline, all
in Orange County, Fla. Applicant states
that these proposed facilities are needed
in order to comply with the safety regu-
lations of the Department of Transporta-
tion issued pursuant to the Natural Gas
Pipeline Safety Act of 1968. Applicant

' further states that the only other feasi-
ble method of complying with the cur-
rent pipeline safety standards would be
to replace eertain of its existing pipeline
and that, aithough the replacement cost
would be lower than that of the proposed
facilities, the cost per mile of such re-
lacement greatly exceeds the cor-
responding cost of the proposed facil-
ities due to the congested area in which
fuch replacement would occur. Addi-
tonally, Applicant alleges that the rela-
tvely minor added expenditure of
$165,000 for the proposed project over
the alternative project cost is justified
because it would eliminate the cost of

future pipe replacements for certain
class location changes and would improve
the reliability of its mainline system.

Applicant estimates the cost of the
Proposed project at $1,330,000, which it
blans to finanece from internally gen-
erated funds.

Any person desiring to be heard or to
make any protest with reference to said
‘?“m::‘l)cumon should on or before Decem-
C(‘" 22, 1972, file with the Federal Power
sommission, Washington, D.C. 20426, a
Petition to interyene or a protest in ac-
Cordance with the requirements of the
Commission’s rules of practice and pro-
Cedure (18 CFR 18 or 1.10) and the

No, 233— 13

NOTICES

regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken buf will not serve to make the
protestants parties to the proceeding. Any
person wishing to become a party to a
proceeding or to participate as a party
in any hearing therein must file a peti-
tion to intervene in accordance with the
Commission’s rules.

Take further notice that, pursuant to
the authority contained in and subject
to the jurisdiction conferred upon the
Federal Power Commission by sections
7 and 15 of the Natural Gas Act and
the Commission’s rules of practice and
procedure, a hearing will be held with-
out further notice before the Commis-
sion on this application if no petition
to intervene is filed within the time re-
quired herein, if the Commission on its
own review of the matter finds that a
grant of the certificate is required by
the public convenience and necessity. If
a petition for leave to intervene is timely
filed, or if the Commission on its own
motion believes that a formal hearing
is required, further notice of such hear-
ing will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.

KenNETH F. PLUMS,
Secretary.

[FR Doc.72-20774 Filed 12-1-72;8:48 am]

[Docket No. CI73-876]
HUMBLE OIL & REFINING CO.
Nofice of Application

NoveMBER 29, 1972.

Take notice that on November 24, 1972,
Humble Oii & Refining Co. (Applicant),
Post Officc Box 2180, Houston, TX 77001,
filed in Docket No. CI73-376 an applica-
tion pursuant to section 7(c) of the Nat-
ural Gas Act for a certificate of public
convenience and necessity authorizing
the sale for resale and delivery of natural
gas in interstate commerce to Florida
Gas Transmission Co. from the Little
Escambia Creek Field, Escambia County,
Ala., all as more fully set forth in the
application which is on file with the
Commission and open to public inspec-
tion.

Applicant proposes to sell up to a daily
average of 10,000 Mcf of gas at 49 cents
per Mef at 14.65 psia., subject to up-
ward and downward B.t.u. adjustment,
for 1 year within the contemplation of
§ 2.70 of the Commission’s general policy
and interpretations (18 CFR 2.70) . Initial
upward B.t.u. adjustment is estimated at
14 cents per Mecf.

It appears reasonable and consistent
with the public interest in this case to
prescribe a period shorter than 15 days
for the filing of protests and petitions to
intervene. Therefore, any person desiring
to be heard or to make any protest with
reference to said application should on or
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before December 11, 1972, file with the
Federal Power Commission, Washington,
D.C. 20426, a petition to intervene or
a protest in accordance with the require-~
ments of the Commission’s rules of prac-
tice and procedure (18 CFR 1.8 or 1.10).
All protests filed with the Commission
will be considered by it in determining
the appropriate action to be taken but
will not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a proceed-
ing or to participate as a party in any
hearing therein must file a petition to
intervene in accordance with the Com-
mission’s rules.

Take further notice that, pursuant to
the authority contained in and subject
to the jurisdiction conferred upon the
Federal Power Commission by sections 7
and 15 of the Natural Gas Act and the
Commission’s rules of practice and pro-
cedure, a hearing will be held without
further notice before the Commission
on this application if no petition to in-
tervene is filed within the time required
herein, if the Commission on its own
review of the matter finds that a grant
of certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or
if the Commission on its own motion be-
lieves that a formal hearing is required,
further notice of such hearing will be
duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.

KenNETH F. PLums,
Secretary.
[FR Doc.72-20769 Filed 12-1-72:8:49 am|

[Docket No, E~7740]

INDIANA & MICHIGAN ELECTRIC CO.
Notice of Extension of Time

NoVEMBER 28, 1972.

On November 8, 1972, Commission Staff
Counsel filed a motion for a postpone-
ment of the procedural dates established
by the order issued August 11, 1972, in
the above-designated matter. The motion
stated that all parties had been contacted
and raised no objection to the proposed
stafl service date and the proposed date
of the prehearing conference, and that
all but one agreed with the remaining
proposed dates. The Indiana and Mich-
igan Municipal Distributor Group ob-
Jjected to the dates for the service of evi-
dence by the interveners and Indiana &
Michigan Electric Co. (I&M) and the
date of the hearing.

The notice issued November 10, 1972,
fixed dates for the filing of staff evidence
and the date of the prehearing confer-
ence and deferred action on the other
dates and provided for the filing of an-
swers with respect to those dates on or
before November 17, 1972. On that day,
I&M filed an answer, interposing no ob-

jection to the intervener service date of
January 16, 1973, if the dates for the
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service of rebuttal evidence by I&M and
the date for the commencement of the
hearing are postponed to February 16,
1973 and March 9, 1973, respectively.
Upon consideration, notice is hereby
given that the procedural dates fixed by
the order issued August 11, 1972, in the
above-designated matter are changed as
follows:
Staff service date, December 14, 1972.
Prehearing Conference, January 3, 1973.
Intervener service date, January 16, 1973.
I&M rebuttal service date, February 16, 1973.
Hearing date, March 9, 1973,

KeNNETH F. PLUMB,
Secretary.

[FR Doc.72-20778 Filed 12-1-72;8:49 am]

[Project No. 2340]
INTERSTATE POWER CO.

Notice of Extension of Time

NoVEMBER 28, 1972.

On November 20, 1972, Interstate
Power Co. filed 2 motion for an extension
of time within which to answer the
petition to intervene and protest filed by
the Delhi Recreation Association, Inc. in
the above-designated matter.

Upon consideration, notice is hereby
given that the time is extended to and
including December 15, 1972, within
which Interstate Power Co. may answer
the petition to intervene of Delhi Recrea~-
tion Association, Inc.

KeNNETH F. PLUMB,
Secretary.
[FR Do¢.72-20775 Filed 12-1-72;8:48 am]

[Docket No. CP73-130]

MISSISSIPPI RIVER TRANSMISSION
CORP.

Notice of Application

NoveEMBER 28, 1972.

Take notice that on November 14, 1972,
Mississippi River Transmission Corp.
(Applicant),
Louis, MO 63124, filed in Docket No.
CP73-190 an application pursuant to sec~
tion 7(c) of the Natural Gas Act for a
certificate of public convenience and
necessity authorizing the acquisition of
interests in producing wells, leases and
reserves and the construction and op-
eration of certain natural gas storage
facilities in the East Unionville Field,
Lincoln Parish, La., all as more fully set
forth in the application which is on file
with the Commission and open to public
inspection.

In order to develop and operate an
underground natural gas storage res-
ervoir in the East Unionville Field, Ap-
plicant requests authorization for the
following:

1. To construct and operate approxi-
mately 4,75 miles of 103 -inch outside
diameter pipeline connecting the East
Unionville gathering system to its exist-
ing West Unionville Storage Field Com-
pressor Station;

9900 Clayton Road, St.-
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2. To construct and operate a total of
approximately 5.2 miles of 4Y,-inch out-
side diameter field gathering pipeline;

3. To acquire, rework, and operate five
existing producing wells as injection
withdrawal wells;

4, To acquire, re-enter and complete
six abandoned wells for observation pur-
poses; and

5. To construct and operate measure-
ment and regulation facilities and other
appurtenant facilities, including addi-
tional piping at West Unionville Com-
pressor Station and to acquire interests
in other leases and reserves within the
proposed storage field for its develop-
ment.

Applicant states that the East Union-
ville Field was established by the drilling
of a well in the field in 1951 and that
cumulative raw gas production from the
reservoir is now nearly depleted.! Appli-
cant indicates that this storage project
will include approximately 8,440 acres in
which it plans to acquire the necessary
storage and other rights from land, lease~
hold, mineral, and royalty owners, Ap-
plicant further states that it anticipates
the following approximate amounts of
gas to be injected into the field during
the first 3 years of operation:

Volume
Year: (Mcf)
1978 ... 4,400, 000
1974 SN 6, 000, 000
> {*y A S SR RS S S R 6, 000, 000

and that, of such amounts, 3,200,000 Mcf
in 1973, 3,600,000 Mcf in 1974 and 2,800,-
000 Mef in 1975 will remain, in addition
to the native gas in the reservoir, as
cushion gas.

Applicant submits that it needs this
gas storage project in order for it to con-
tinue its attempt to meet present and
future winter gas supply requirements.

Applicant estimates the total cost of
the proposed project including cushion
gas at $7,874,000, which it plans to fi-
nance initially from internally generated
funds and interim bank loans.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before Decem=-
ber 19, 1972, file with the Federal Power
Commission, Washington, D.C. 20428, a
petition to intervene or a protest in ac-
cordance with the requirements of the
Commission’s rules of practice and pro-
cedure (18 CFR 1.8 or 1.10) and the regu-
lations under the Natural Gas Act (18
CFR 157.10). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file
a petition to intervene in accordance
with the Commission’s rules.

Take further notice that, pursuant to
the authority contained in and subject

1 Texas Eastern Transmission Co. presently
purchases natural gas from certain leasehold
interests in the producing acreage of this
fleld.

to the jurisdiction conferred upon the
Federal Power Commission by sections
7 and 15 of the Natural Gas Act and the
Commission’s rules of practice and pro-
cedure, a hearing will be held without
further notice before the Commission on
this application if no petition to inter-
vene is filed within the time required
herein, if the Commission on its-own re-
view of the matter finds that a grant of
the certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or
if the Commission on its own motion
believes that a formal hearing is re-
quired, further notice of such hearing
will be duly given. ;

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.

KENNETH F, PLuMs,
Secretary.
[FR Doec.72-20710 Piled 12-1-72;8:46 am]

[Docket No. RP71-125]

NATURAL GAS PIPELINE CO. OF
AMERICA

Filing of Stipulation Relative to
Advance Payments

NovEMEBER 28, 1972

Take notice that Natural Gas Pipeline
Co. of America (Natural) on November 3,
1972, filed a motion for approval of two
stipulations relative to advance pay-
ments in the above-styled docket.

The first stipulation relates to an ad-
vance of $13 million from Natural to the
California Co., a division of Chevyron Oil
Co. (Calco) in which Natural seeks toin-
clude that advance in its rate base. In
return Natural proposes to stipulate that
“in the event Natural, within 5 years (0r
such other period as may be authorized
by the Commission) from the date gas
deliveries commence, recoups less than
the full amount of the $13 million ad-
vance from Calco, Natural will file and
place into effect a change in ifs jurisdic-
tional rates to give effect to the cost of
service decrease relative to elimination
of the unrecovered portion of the ad-
vance from rate base, and will ma{x_e a
refund to its jurisdictional customers .

The second stipulation relates to Nat-
ural’s advance of $5 million to Imperial
Oil Limited and Imperial Oil Enterprises,
1td. (Imperial) and of $5 million each
on the next three anniversary dates of
the initial payment date.

Natural states its agreement with Im-
perial is substantially identical to the
agreement between Imperial and Mich-
igan Wisconsin Pipe Line Co. which Is
the subject matter of Docket No. RPTl-
112. Pending Commission action in the
latter docket, Natural seeks to include
the advance in its rate base subject to
removal from rate base and refund in
accordance with the Commission’s action
in Docket No. RP71-112. )

Refunds under each stipulation 8r
proposed to be in accordance with l"(;ef
provisions of paragraphs 1 and 2
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Article IX of the Stipulation and Agree-
ment approved by Commission order is-
suied March 14, 1972, iIn Docket No.
RP71-125.

Any person desiring to be heard or to
- protest said application should file a peti-
tion to intervene or protest with the Fed-
eral Power Commission, 441 G Street
NW., Washington, DC 20426, in accord-
ance with §§ 1.8 and 1.10 of the Com-

mission’s rules'of practice and procedure

(18 CFR 1.8, 1.10). All such petitions or
protests should be filed on or before De-
cember 8, 1972. Protests will be consid-
ered by the Commission in determining
the appropriate action to be taken, but
will not serve to make protestants parties
to the proceeding. Any person wishing to
become a party must file a petition to
intervene, Copies of this motion are on
file with the Commission and are avail-
able for public inspection,

KeEnNETH F. PLUMS,
Secretary.

[FR Do¢.72-20707 Filed 12-1-72;8:46 am]

[Docket No. E-7777]
PACIFIC GAS & ELECTRIC CO.

Order Suspending Proposed Revised
Tariff Sheets, Providing for Hearing
and Permitting Interventions

NovEMBER 27, 1972.

On September 29, 1972; Pacific Gas
& Electric Co. (PG&E) tendered for
fing a proposed supplement to Rate
Schedule FPC No. 8 and Original Volume
No. 2 of its FPC Electric Tariff, supersed-
ing rate schedules now on file with the
Commission! The proposed changes
would increase revenues from jurisdic-
tional sales and service by $2,385,361 or
22 percent based on operations for the
12-month period ending December 31,
igz'l) to become effective November 28,

g,

Copies of the filing were served on
PGRE’s jurisdictional customers and the
State commissions of California and
Nevada. The filing was noticed on Octo-~
ber 16, 1972. California-Pacific Utilities
Co,, Sierra Pacific Power Co., Northern
California Power Agency and the cities
of Alameda, Healdsburg, Lodi, Lompar,
Santa Clara, and Uhiah (Cities) filed pe-
titlons to intervene. Cities also urges the
Commission to reject the filing on
grounds that PG&E’s rates will be exces-
§ive and that PG&E is engaging in anti-
competitive behavior to the detriment of
Is resale jurisdictional customers. North-
€m California Power Agency also alleges
tbat PGLE has engaged in anticompeti-
tive behavior.

Our review of the yarious pleadings in-
dicates that rejection of the filing is not
%ustnﬁed. However, the issues raised by
he pleadings as well as other issues
Talsed by our review of the filing may
Téquire development in evidentiary pro-
teedings. The proposed changes in rates
&nd charges have not been shown to be

Justified and may be unjust, unreason-
SR

*See Appendix A,
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able, unduly discriminatory, preferential,
or otherwise unlawful.

The Commission finds:

(1) It is necessary and proper in the
public interest and to aid in the enforce-
ment of the provisions of the Federal
Power Act that the Commission enter
upon a hearing concerning the lawful-
ness of the rates and charges contained
in PG&E’s Electric Tariff as proposed to
be amended in this docket, and that the
tendered tariff sheets be suspended as
hereinafter provided.

(2) The disposition of this proceeding
should be expedited in accordance with
the procedure set forth below.

(3) In the event this proceeding is not
concluded prior to the termination of the
suspension period herein ordered, the
placing of the tariff changes applied for
in this proceeding into effect, subject to
refund with interest while pending Com-
mission determination as to their just-
ness and reasonableness, is consistent
with the purpose of the Economic Stabi-
lization Act of 1970, as amended.

(4) Participation of the above-named
persons in this proceeding may be in the
public interest.

The Commission orders:

(A) Pursuant to the authority of the
Federal Power Act, particularly section
205(e) thereof, the Commission's Rules
of Practice and Procedure, and the regu-
lations under the Federal Power Act (18
CFR Ch. I), a public hearing shall be
held, commencing with a prehearing
conference on March 20, 1973, at 10 a.m.,
e.s.t., in a hearing room of the Federal
Power Commission; 441 G Street NW.,
Washington, DC 20426, concerning the
lawfulness of the rates, charges, classifi-
cations and services contained in PG&E’s
Electric Tariff as proposed to be revised
herein,

(B) At the prehearing conference on
March 20, 1973, PG&E’s prepared testi-
mony (Statement P) together with its
entire rate filing shall be admitted to the
record as its complete case-in-chief sub-
ject to appropriate motions, if any, by
parties to the proceeding. All parties will
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§§ 1.18 and 2.59 of the Commission’s rules
of practice.

(C) On or before March 13, 1973, the
Commission staff shall serve its prepared
testimony and exhibits. The prepared
testimony and exhibits of any or all in-
tervenors shall be served on or before
March 27, 1973. Any rebuttal evidence
by PG&E shall be served on or before
April 10, 1973. Cross-examination of the
evidence filed will commence on April 24,
1973.

(D) A presiding Administrative Law
Judge to be designated by the Chief Ad-
ministrative Law Judge for that purpose
(See Delegation of Authority, 18 CFR
3.5(d)), shall preside at the hearing in
this proceeding, shall prescribe relevant
procedural matters not herein provided,
and shall control the proceeding in ac-
cordance with the policies expressed in
§ 2.59 of the Commission’s rules of prac-
tice and procedure.

(E) Pending hearing and a final de-
cision in this proceeding, PG&E’s pro-
posed tariff sheets, tendered on Septem-
ber 29, 1972, are suspended and the use
thereof deferred until April 28, 1973.

(F) The above-named petitioners are
hereby permitted to intervene in these
proceedings, subject to the rules and reg-
ulations of the Commission: Provided,
however, That the participation of such
intervenors shall be limited to matters
affecting rights and interests specifically
set forth in the respective petitions to
intervene: And provided, further, That
the admission of such intervenors shall
not be construed as recognition that they
or any of them might be aggrieved be-
cause of any order or orders issued by
the Commission in these proceedings.

(G) Pursuant to § 2.59(¢c) of the Com-
mission’s Rules of Practice and Proce-
dure, PGXE shall promptly serve copies
of its filing upon all of the above men-
tioned intervenors, unless such service
has already been effected pursuant to
Part 154 of the regulations under the
Natural Gas Act.

By the Commission.

be expected to come to this conference [sEAL] KENNETH F. PLUuMs,
prepared to effectuate the provisions of Secretary.
APPENDIX A
PACIFIC GAS & ELECTIC CO.
Designation Other party Supersedes

(1 plement No. 8 to Rate Scheduls
F%"g No. 8

(2) Original sheets 1 through 20 FPC
Electric Tariff Orginal Volume

No. 2.

@) Servico dgreements under FPC
E‘lsic:‘r}io Tarifl Original Volume No.
2 —

Sierra Pacific. ..

City of Alameda
Bsy Point Light and Power Co..... Rate

.................... Supplement No. 7 to Rste Schedule
I‘P gC No. 8.

.................... Rate Schedunle FPC No. 10 as

supplemented.
chedule FPC No, 11.

California Pacific Utilitles Co. Rate Schedule FPC No, 13,

(Weaverville).
Callfornia Pacific - Utilities Co. Rate Schedule FPC No. 14.
(Chester and Westwood).
City of Healdsburg . ee e eeeeeeenenans Rate Schedu::d-FPC No. 15 as
supplemen
City ol TOmPOt. .o 2rm e ernrmaemmams Rate Schedule FPC No. 19 as
supplemented.
L2 a2 ST TG S Rate Schedule FPC No. 23 as sup-
City of Santa Clara........... .-. Rate Schedule FPC No. 42 as
supplemented.
o)1= 7 & 6 S ST N 2 = Rate Bchedule FPC No. 47 ss
mpglementod.
City of Palo Alto. Rate Schedule FPC No. 48.

[FR D0c¢.72-20776 Filed 12-1-72; 8:48 am |
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[Docket No. CI73-83]
SOUTHERN UNION GATHERING CO.

Notice of Further Extension of Time

NoOVEMBER 28, 1972.

On November 22, 1972, Southern Union
Gathering Co. and Aztec Oil and Gas Co.
(Aztec) filed a motion for a further ex-
tension of time within which evidence is
to be filed and a postponement of the
date for hearing in the above-designated
matter, established by order issued Sep-
tember 29, 1972 as amended by notices
issued October 10, 1972 and November 3,
1972. The motion states that the New
Mexico Public Service Commission has
no objection to the motion, in view of
Aztec's agreement to defer the effective
date of its rate increase to February 16,
1973.

Upon consideration, notice is hereby
given that the time is further extended to
and including January 2, 1973, within
which prepared testimony and exhibits
shall be filed. The hearing is postponed
to January 8, 1973, at 10 am., es.t., in a
hearing room of the Federal Power Com-
mission, 441 G Street NW., Washington,
DC 20426.

KennNETH F. PLUMB,
Secretary.

[FR Do¢.72-20777 Filed 12-1-72;8:48 am]

NOTICES

[Docket Nos. RI73-105, etc.]
TEXAS PACIFIC OIL CO., INC., ET AL.

Order Providing for Hearing on and
Suspension of Proposed Changes in
Rates, and Allowing Rate Changes
To Become Effective Subject fo
Refund *

NoVEMBER 22, 1972.

Respondents have filed proposed
changes in rates and charges for juris-
dictional sales of natural gas, as set forth
in Appendix A hereof.

The proposed changed rates and
charges may be unjust, unreasonable, un-
duly discriminatory, or preferential, or
otherwise unlawful.

~ The Commission finds: It is in the pub-
lic interest and consistent with the Nat-
ural Gas Act that the Commission enter
upon hearings regarding the lawfulness
of the proposed changes, and that the
supplements herein be suspended and
their use be deferred as ordered below.

The Commission orders:

(A) Under the Natural Gas Act, par-
ticularly sections 4 and 15, the regula-
tions pertaining thereto [18 CFR, Chap-

APPENDIX A

ter I1, and the Commission’s rules of
practice and procedure, public hearings
shall be held concerning the lawfulness
of the proposed changes,

(B) Pending hearings and decisions
thereon, the rate supplements herein are
suspended and their use deferred until
date shown in the “Date suspended until”
column. Each of these supplements shall
become effective, subject to refund, as of
the expiration of the suspension period
without any further action by the re-
spondent or by the Commission. Each
respondent shall comply with the refund-
ing procedure required by the Natural
Gas Act and § 154.102 of the regulations
thereunder.

(C) Unless otherwise ordered by the

~ Commission, neither the suspended sup-
plements, nor the rate schedules sought
to be altered, shall be changed until dis-
position of these proceedings or expira-
tion of the suspension period, whichever
is earlier.

By the Commission.

[sEAL] KENNETH F. PLUMS,

Secretary.

1Does not consolidate for hearing or dis-
pose of the several matters herein.

Cents per Mcf*
Rate  Sup- Amount Date Effective Date ¢
Docket Respondent sched- ple- Purchaser and producing area o filing date suspended Proposed sul
No. ule ment amnnal tendered unless until— Rate in increased ref
No. No. increase suspended effect rate d \
NOS,
RI73-105.. Texas Pacific 0il Co., 99 8 E] Paso Natural Gas Co. (Spra- $2,800 I1-6-72 coriovcicicns 1- 7-73 14.5 15.5
Inc. berry, Trend, and Texon W,
(Spraberry) Fields, Reagan
(ﬁ‘nu!uvsy, Teox.) (Permian
asin). AN
RI78-106.. Gulf Oil Corp.......-- 436 3 Transwestern Pipeline Co. (Rock OISR ) TR 1 e AR 6- 1-78 1 30.0 130,35 RITS-18
Tank Morrow Field, Eddy
(Jogsx;t , N. Mex.) (Permaln
n. -
887 5 Transwestern Pi&eum Co., 44,470 L EW 7y VSRS 6 1-73 3 22,6628 324.8563 RI70-700.
(Halley Field, Winkler County,
Tex.) (Permian Basin). 4 s
RI173-107.. Texas Pacific Oil Co., 19 14 West Texas Gathering Co. (Em- 35,262 311~ 3-T2 socciacisas 1-4-73 18, 0675 10.0713 RI0O-5%9.
~ Ingo. Tor I)cvonisn‘winklcr
E?oum Tex., Permian Basin).
RI73-108.. Hunt Oil Co__ocaaaaan 61 6 El Paso Natural Gas Co. (Brown * 1- 2-78 2 13. 5506 2 14, 5544
B‘asson Field, Cro]c}l;:}t Jounty,
_____ (I g P O el e 1-2-78  3010.0884 10119038 RINE
..... e 1.3,140 1- 278 2116.9784 3717 gzrlz RI70-15%6.
RI173-100_. Hunt Industries....... 5 y e = —em 1,254 1- 2-73 3 13. 5500 1 l~i,.)(x~.1‘,
RI’:'3-110.. The Superior Ol Co.. 138 7 Transwestern Pipeline Co. (Bell 2,617 5- 1-73 15,04 21,12
Lake Unit. Lea County, N.
% Mex., Permian Basin). o5 RITO-TSS.
RI73-111.. Marathon Oil Co.....c 101 4 Transwestern Pipeline Co. 2,734  10-80-72 o....ozosemm 6- 1-73 20, 6025 22.6125 RIU-
(Halley Field, Winkler County,
Tex.) (Permian Basin). 50,0
RI178-112.. Suburban Propane 22 ° 2 Northern Natural Gas Co. 6,480 10-30-72 ...izssmss 4-30-73 01227.0 30.
Gas Corp. (Davidson Ranch Area,
gx;ock%tgd C‘;nnty, Tex., Per-
an n). a2 840,
RI73-113.. Union Oil Company 178 6 El Paso Natural Gas Co. €16,285 10-31-72 ioiteaees 1- 2-78 011.3524 11,0086 RI6S-35
of California. (Brown-Bassett Field, Crockett
County, Tex., Permian Basin). . RI7T0-838.
y o 0 s see e cosarenmmnnmsneend 12,808 410-81-T2 cooioissiea 1- 2-73 117. 5650 ’13-5*3?‘ 1*1(".;411.
RI73-114.. Texaco, INCoeeeecen.z 801 9 Northern Natural Gas Co. (Toro 81,810 10-30-72 .i....iizem 1- 2-73 17, 5656 18,5004 R
and Hamon Field, Reeves
County, Tex.) (Permian
C 241 U1 ElBl"mn)N tural Gas C 11-13-72 1- 1-78 ¥ Accepted :
RI178-115..Mobil 0il Corp . .....< ~ aso Na! as Co. Eeessometh G = o Sirmcssiasmsatirmeassereaesd
i 4 o Brow"'n-l'irssseti, ‘;r]‘i!el}jd, TBermllm )
un ex. an )i : ~ 70-10
..... v Bedion s iz 174,400 10-31-72 mmmmesss  1-2-78 3150031 18,4620 RI70-10%

See footnotes at end of table,
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Arpenpix A—Continued

Cents per Mcf*

Respondent  sehed i, Purchaser and produdin Amget D e mupsated

: 0 - Pl urchaser an ucing area o a

g we  ment 2 ¢ pnnual tenderod unless  uAti—
0. 0. pended

Rate In
effect

Proposed
increased
rate

subject to
refund in
dockets
Nos.

RI73-116.. Shell Oll Co. oo oo = 168 9 West Texas Gathering Co. 182,007 11- 6-72 s 1- 7-73
(Emperor Field, Winkler
County, Tex., Permian Basin).

(NG R e ey 351 6 EI Paso Natural Gas Co. 141,454 11- 672 orsinm 1- 7-73
(Lockridge Field, Ward
County, Tex., Permian Basin).

TR e = M6 4 El Paso Natural Gas Co. 131,667 11 672 oioneiaee = 1- 7-78
(Toro Field, Reeves County,
Tex., Permian Basin).

I, [ P L = M8 4 EI Paso Natural Gas Co. (Gomez 38,037 11-6-72 ...__...c.c = 1- 7-73
Field, Pecos County, Tex.,
Permian Basin).

J0 e e = 334 8 El Paso Natural Gas Co. Jim & 105,141  11- 672 ....aeciee s 1- 7-73
Brown Bassett Fields,
Crockett, Terrell & Val Verde
C%nntles. Tex., Permian Baslu)

1-7-13
1- 7-73
1- 7-73
1- 7-73

727,414
X

do e
do..... N e : 8 6 EI Paso Natural Gas Co. n-
Bassett Field, Crockett Fleld
Permian Basin).
RI73-117.. Sun Ol COnccccannaad 151 11 El Paso Natural Gas Co. 20,674 2011-8-72 ...c.coe.. a 1- 4-73
(Brown-Bassett Field,
Crockett & Terrell Counties,
Tex,, Permian Basin).
RI73-118.. Mobil Ofl Corp...--.- < 866 8 Colorado Interstate Gas Co. 8700 10-26-72 ......cz.e3 1- 2-73
(Patrick Draw Fileld, Sweet-
water County, Wyo.).
RI73-119.. Marathon Ofl Co..-..2 87 6 Colorado Interstate Gas Co. 4,544 103072 _.......... 2 1-2-73
(Wamsutter and South Wam-
sutter areas, Sweetwater
County, Wyo.).
et [ S e s 104 0 R T i A S TS () 1N-6-72 i3 1- 7-73
PR [ SRRV S S 20 TiY 2 Colorado Intwmw Gas Co. U0 1090-72 .. .aeaana 1- 278
(East Rock Springs area,
Sweetwater County, Wyo.).
RI7-12.. GuYf Ofl Corp-encnmnnaz 174 7 EIl Paso Natural Gas Co. (Dry 828 11-1-72 cooaiecae.s 1- 2-73
%(m\y area, Sublette County,
yo.)
..... (0= o nerateaaa 481 =S Colomdo Interstate Gas Co. 1,510 10-80-72 ....o.....i2 1- 2-73
(Patrick Draw Area, Sweet-
water County, Wyo.).
RI7-121.. Humble Ofl & Refin- 360 5 Colorado Interstate Gas Co. (&) 10 TR o narrsrcss 1- 2-73
ing Co. (Patrick Draw Flol(l Sweet-
- water County, V
RIZ-122.. American Petrofina El Paso Natural Qas Co. (Rio 2,276 10-30-72 voocrvaannns 4-30-73
Company of Tex, Arriba County, N, Mex., S8an
Juan Basin).
RIT3-123.. Atlantic Richfield Co. 50 22 Northern Utilities, Tne., and 21,530 10-80-72 ceeeeneannns 1- 273
Kansas-Nebraska Natural Gas
Co., Inc. (Riverton Dome
Field, Fremont (,ount , Wyo.).
RIT-124.. Texaco, NC.eeeeenenen 406 2 Mountain Fuel Su a?‘i‘
(West Side Canal Field, Oarbon
3 County, Wyo.).
RIT3-125.. Skelly Ofl COwneeenns 2 204 1 Xl Paso Natural Gas Co. (Rio 14,400 10-24-72 L. _........ = 4-24-73
Arriba County, N. Mex., San
Juan Basin).
RI73-120.. Amoco Production 472 1 Mounmin Fuel ﬁupglv Co. (West R Sl o A | 1- 7-78
Co. ide Canal Area,
o County, Colo.)
RIGS-328.. Champlin Petroleum 111 8 Colorado Intommw (Gas Co. G N7 2 2- 1-72
Co. (Table Rock Unit Area,
RIES-5o0 Sweetwater County Wyo.).
108328 e 0 o emmcaaesy | 118 6 Colorado Tnterstate (ias Co. (,020) 11-1-72 ooooociin 3 8~ 1-71
(Wamsutter Unit Area, Sweet-
RIG.2% water County, Wyo.).
08-328. .oocc do. it sians 114 5 Colorado Interstate Gas Co. (7,422) 1-1-72 i 2 1-1-72
(Patrick Draw-Desert Springs
Area, Sweetwater County,

Rl6s-22 Wyo.).
HO8-334. ..ol Q0 e s 115 4 Colorado Interstate Gas Co. 96) N~1-72...C.c.oiiil 12- 1-11
(Point of Rocks Area, Sweet-
Rl water County, Wyo.).
ML . o c o (0 e SRS 116 5 Colorado Interstate Gas Co. (g Vs | E T S 1- 1-71
(North Desert ‘lprm%Arru,
Sweetwater County,
................. 17 4 Colorado Interstate (Gas o18) 11-1-72 o..co.a 12- 1-71
(Table Rock Field I)e(-p
Zone), Sweetwater County,
Wyo.).
................. 118 6 Colorado Interstate Gas Co. (368) 11-1-72 . ieeee 1- 1-72
(Table Rock Field, Sweetwaler
RI70-04 County, Wyo.).
g, B (I 119 5 Mountain Fuel Su Xply Co. 49y N-1-72 ... e 4 1-72
(Nitchie Gulch Area, Sweet-
RI73-127 water County, Wyo.).
.. Terra Resources, Ine.. 8 11 El Paso Natural Gas Co, (Bar X 3138 1-2-72_......... = 1- 3-73
Field, Grand County, Utah
and Mesa County, Colo.).

@

3,080, =272 ... ices 1-21-73

RI6S-334......_do

RI0S-325.. .. . do.

See footnotes at end of table.
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RI6S-412,

RI71-297,

RI71-207.

RI6S-412,

RI6S-412,
R168-521.
RI70-404.

RI70-407,

RI68-315,

RI70-1100,

RI70-176.
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RI08-326.

RI7T0-043.
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NOTICES

Arpespix A—Continued

: Cents per Mcf*
Rate Bap- Amount Date  Effective Date B
Docket Respondent sched- ple- Purchaser and producing area of filing date  suspended Proposed
No. ule ment annual tendered wunless until— Rate in increased
No. No. increase 2 suspended effect rate
RI173-128. . Karr-MeGee Corpo... 104 1 Colorado Interstate Gas Co. 675 AN-972 coiaaaacans 1-10-73 114.6 115.6
(Yllas ¥Field, Baca County,
0lo.).
RI178-129.. Skelly Oil Co. . aceanan 257 2 Nats Gas Pipeline Co. of 322 M-6-72 ceiiaenn 5- 7-13 127.0 127.4

America (Haley Unit, Lonng

and Reeves Countles, Tex.,
Permian Basin).

* Unless otherwise stated, the pressure base is 14.65 p.s.La.

1 Subject to B, t.u. adjustment,

3 neludes quality adjustments.

3 Corrected filing snbmitted Nov, 16, 1972,
{ Corrected filing sabmitted Nov. 13, 1972,
£ No current deliveries,

¢ Ellenburger gas.

T Bromide gas.

8 Not used

¢ Subject to B.t.u. ug{ustment currently at 4-5.40 conts per Mcf.
justment, currently at 46 conts per Mcl.

1 Subject to B.t.u.

1 Contract agreement,

1 Initial rate authorizéd by tempomrf certificate,

12 Includes 0.4375 cent per Mol upwarc

14 Production from the Brown-Bassett Ellenburger.

18 Production from the JM Ellenburger.

18 Production from the Brown Bassett Bromide.

The proposed decreases of Champlin Petro-=
leum Co. reflect decreases in reimbursement
of the Wyoming severance tax. Champlin had
been collecting a double amount of the con-
tractually due tax reimbursement so as to
recover taxes on past sales of gas. Since the
back taxes hayve been recovered, Champlin
now proposes to collect only the contractual
tax reimbursement on current sales of gas.
The proposed decreases are suspended in the
existing rate proceedings and are to be ef-
fective, subject to refund, on the proposed
effective dates.

The proposed increases of Gulf Oil Corp.
under its FPC Gas Rate Schedule Nos. 436
and 387, The Superlor Oil Co. under its FPC
Gas Rate Schedule No. 101, Marathon Oil Co.
under its FPC Gas Rate Schedule No. 22,
American Petrofina Co. of Texas under its
FPC Gas Rate Schedule No. 78, Skelly Oil Co.
under its FPC Gas Rate Schedule Nos, 264
and 267, exceed the corresponding rate filing
limitation imposed in southern Louisiana
and therefore are suspended for 5 months
from the expiration of the statutory notice
period or the contractual effective date,
whichever is later.

The other increases involved here do not
exceed the corresponding rate filing limita~-
tion Imposed in southern Louisiana and
therefore are suspended for 1 day from the
expiration of the 60-day notice period or the
contractual effective date, whichever Is later.

The producers' proposed increased rates
and charges exceed the applicable area price
levels for increased rates as set forth in the
Commission’s Statement of General Policy
No. 61-1, as amended (18 CFR, 2.56).

CERTIFICATION OF ABBREVIATED SUSPENSION

Pursuant to §300.16(1) (3) of the Price
Commission rules and regulations, 6 CFR
Part 300 (1972), the Federa] Power Commis-
sion certifies as to the abbreviated suspen-
sion period in this order as follows:

(1) This proceeding involves producer rates
which are established on an area rather than
company basis. This practice was established
py Area Rate Proceeding, Docket No. AR61-1,
et al., Opinion No. 468, 3¢ FPC 159 (1965),
and affirmed by the Supreme Court in Per-
mian Basin Area Rate Case, 390 US. 774
(1968)., In such cases as this, producer rates
are approved by this Commission if such
rates are contractually authorized and are
at or below the area ceiling.

adjustment for quality.

17 Initial rate for Val Verde County screage added by Supplement No. 7.

1% Production from Val Verde County acreage added by Supplement No. 7.

10 Rate adjusted for quality.

» Corrected filing submitted Nov, 10, 1672,

% Contraot rate i8 20.5 cents plus tax reimbursement. Rate fractured to ovold 5

months suspension.

2 Includes & double amount of contractually due tax refmbursement to recover

taxes on past sales of gas.
* No current deliveries.
* Not used

T Accepted
column.

B Includes 'only contractunlly due tax reimburSement for taxes on future sales of

gas.
2 Subject to downward B.t.u. adjustment.
for filing to be effective on the date shown in the “Effective Date”

2 The pressure base Is 15.025 p.s.ia.

(2) In the instant case, the requested In-
creases do not exceed the ceiling rate for a
1-day suspension.

(3) By Order No, 423 (36 F.R. 8464) issued
February 18, 1971, this Commission deter-
mined as a matter of general policy that it
would suspend for only 1 day a change in
rate filed by an independent producer under
section 4(d) of the Natural Gas Act [15
U.8.C. T17¢(d) ] in a situation where the pro-
posed rate exceeds the increased rate ceiling,
but does not exceed the celling for a 1-day
suspension.,

(4) In the discharge of our responsibilities
under the Natural Gas Act, this Commission
has been confronted with conclusive evi-
dence demonstrating a natural gas shortage.
(See Opinion Nos. 595, 598, and 607, and
Order No. 435.) In these circumstances and
for the reasons set forth in Order No. 423 the
Commission is of the opinion in this case that
the abbreviated suspension authorized herein
will be consistent with the letter and intent
of the Economic Stabilization Act of 1970, as
amended, as well as the rules and regulations
of the Price Commission, 6 CFR Part 300
(1972). Specifically, this Commission is of
the opinion that the authorized suspension is
required to assure continued, adequate and
safe service and will assist in providing for
necessary expansion to meet present and fu-
ture requirements of natural gas.

[FR Doc.72-20644 Filed 12-1-72;8:45 am]

FEDERAL RESERVE SYSTEM

FIRST PIEDMONT CORP.
Acquisition of Bank

First Piedmont Corp., Greenville, S.C.,
has applied for the Board's approval
under section 3(a) (3) of the Bank Hold-
ing Company Act (12 U.S.C. 1842(a) (3))
to acquire 9.5 percent or more of the vot-
ing shares of First Palmetto State Bank
& Trust Co., Columbia, S.C. The factors
that are considered in acting on the ap-
plication are set forth in section 3(c)
of the Act (12 U.S.C. 1842(c)).

First Piedmont Corp., is also engaged
in the following nonbank activities:

Equipment leasing, data processing serv-
ices, and travel services. In addition to
the factors considered under section 3
of the Act (banking factors), the Board
will consider the proposal in the light
of the company’s nonbanking activities
and the provisions and prohibitions in
section 4 of the Act (12 U.S.C. 1843).
The application may be inspected at
the office of the Board of Governors or
at the Federal Reserve Bank of Rich-
mond. Any person wishing to comment
on the application should submit his
views in writing to the Secretary, Board
of Governors of the Federal Reserve
System, Washington, D.C. 20551, to be
xl'eceived not later than December 26,
972,

Board of Governors of the Federal Re-
serve System, November 28, 1972.

[sEAL] MICHAEL A, GREENSPAN,
Assistant Secretary of the Board.

[FR Doc.72-20745 Filed 12-1-72;8:51 am]

FIRST COMMERCIAL BANKS, INC.

Order Denying Acquisition of
Schenectady Discount Corp.

First Commercial Banks, Inc., Albany.
N.Y., a bank holding company Within
the meaning of the Bank Holding Com-
pany Acf, has applied for the Boards
approval, under section 4(c)(8) of the
Act and §225.4(b)(2) of the Board's
Regulation Y, to acquire 95 percent o
more of the voting shares of Schenectady
Discount Corp., Colonie, N.Y., and there-
by all of the shares of Markwood Agency,
Inc., Albany, N.Y.; Colonie Adjustment
Service, Inc, Albany, N.¥.; Desert Insur-
ance Agency, Apache Junction, ArlZ;
and Sunland Adjustment Service ?OWJJ
Apache Junction, Ariz, all of which aI¢
wholly owned subsidiaries of Schenec
tady Discount Corp. (Schenectady). T'n?
proposed subsidiary and its subsidiaries
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ngage in the activities of purchasing,
from mobile home dealers and others,
retail instalment sales contracts deriving
from the sale of mobile homes; making
direct loans to mobile home dealers to
finance inventory; the collection of
delinquent loans held by Schenectady
piscount Corp.; the sale of group credit
life insurance to its debtors; the sale of
casualty insurance on the property serv-
ing as collateral for the above-described
extensions of credit;* and the sale of
personal effects insurance and rental
value insurance to individual borrowers
in conjunction with the casualty insur-
ance. Such activities have been deter-
mined by the Board to be closely related
to banking or managing or controlling
banks (12 CFR 225.4(a) (1), (3), and
(9) (ii) (a) ).

Notice of the application, affording op-
portunity for interested persons to sub-
mit comments and views on the public
interest factors, has been duly published
(37 F.R. 20200). The time for filing
comments and views has expired, and
none has been timely received.

Applicant, through its three subsid-
lary banks, controls approximately $1.1
billion of deposits. (All data are as of
December 31, 1971.) Its lead bank, Na-
tional Commercial Bank and Trust Co.,
Albany, N.Y. (Bank), is the largest bank
in Albany County, its total deposits of
$745 million representing approximately
42 percent of deposits in commercial
banks in that county. Bank is also the
largest bank in New York’s Fourth Bank-
ing District controlling approximately
27 percent of the district’s deposits.
Schenectady, with total assets of approx-
imately $22 million, is a sales finance
tompany specializing in the purchase of
Instalment contracts originated by mo-
bile home dealers. Schenectady main-
tains its head office in Colonie, N.Y., lo-
cated approximately 2 miles north of
Albany and operates a branch office in
Apache Junction, Ariz. Approximately
10 percent of Schenectady’s business is
transacted at its branch office.

The relevant product market in which
the Board analyzes the competitive as-
bects of the proposed transaction is
mobile home sales finance, that is, the
burchase of instalment sales contracts
from mobile home dealers accompanied
by the provision of floor plan loans to
finance the inventory of mobile home
dealerg Since the high cost of floor plan
financing is not usually compensable by
imﬂiest charges, lenders refrain from
Providing floor plan credit to a dealer,
————

*This insurance is sold both to direct bor-
:l ¢rs from Schenectady and to debtors on
L ntracts it purchases from mobile home
- In that Schenectady purchases retail
nent sales contracts on a continuing
m the same mobile home dealers,
interval between the creation of the
¥ Interests and their subsequent pur-
Is minimal, the contracts being
*d by hand or placed in the mail to
cCltady Immediately after the signa-
fave been executed, the Board regards
burchases as extensions of credit under

12 CFR 225.4(a) (9) (1t
CFR 225,128 (o) )(4().)( ) (a) as provided in 12
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unless the dealer sells portions of its
retail paper to the lender. Due to the
existence of a secondary market for mo-
bile home paper and the high risk deriv-
ing from the considerable turnover
among mobile home manufacturers and
dealers, a mobile home sales finance
company requires specialized personnel.
It is basically this need, as well as the
larger amounts and longer maturities of
individual mobile home instalment sales
contracts, that distinguishes mobile home
sales finance from other types of con-
sumer installment sales finance.

Lenders engaged in mobile home sales
finance generally deal directly with mo-
bile home dealers. Since the nature of
the risks such lenders assume requires
frequent visits to the premises of their
dealer-customers for inspection of col-
lateral, as well as requiring a knowledge
of local credit conditions and frequent
sales and inventory adjustments, the
relevant geographic markets are local or
regional in scope, approximating areas
within 50 to 75 miles surrounding major
mobile home trading centers.

Schenectady competes principally in
the Albany regional market, which is
centered around the tricity area of
Schenectady, Albany, and Troy and is
approximated by Columbia, Greene,
Schoharie, Albany, Rensselaer, Mont-
gomery, Schenectady, Saratoga, Wash-
ington, and Warren Counties. Schenec~
tady derives approximately 45 percent of
its total business from the Albany re-
gional market. Bank also engages in mo-
bile home sales finance in the Albany
regional market. That market appears to
be the relevant geographical area in
which the competitive effects of the pro-
posed transaction are to be judged. There
is considerable overlap between the
service areas of both institutions, approx-
imately one-third of the retail install-
ment sales contracts purchased by
Schenectady from dealers in the Albany
regional market deriving from Bank’s
service area. Conversely, approximately
80 percent of the mobile home paper held
by Bank has been purchased from deal-
ers located in Schenectady’s service
areas. Schenectady appears to be the
second largest supplier (and the largest
nonbank source) of the approximately
18 suppliers of mobile home financing in
the Albany regional market, in terms of
dollar amount of mobile home purchase
contracts derived from the market (ap-
proximately $12 million). Schenectady’s
approximated market share is substan-
tially greater than that of each of its
lesser competitors. Bank appears to be
the fifth largest supplier, based on mar-
ket share, of mobile home financing in
the Albany regional market. Consumma-
tion of the proposed transaction would
have a significant adverse effect on ex-
isting competition in the field of mobile
home sales finance in the Albany re-
gional market. Since Schenectady and
Applicant’s banking subsidiaries also
compete to a lesser degree in mobile home
sales finance markets in the Buffalo,
Syracuse, Poughkeepsie, and Plattsburgh
regions of New York State, consumma-

tion of the proposed transaction would
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also have adverse effects upon existing
competition in those markets.

Applicant’s three subsidiary banks are
actively engaged in mobile home sales
finance and appear to possess both the
specialized skills and contacts necessary
to compete in that business. In view of
Bank’s established market position, and
Applicant’s financial resources and man-
agerial expertise, the Board believes that,
even absent approval of this application,
Applicant is likely to expand its mobile
home sales finance activities. Consum-
mation of the proposed transaction
would, therefore, adversely affect the
further development of competition in
the mobile home sales finance business
in the Albany regional market and other
regional markets in the State.

Applicant has indicated, as a public
benefit to be derived from its affiliation
with Schenectady, that it would inject
additional capital into Schenectady and
thereby enhance future loan expansion
by Schenectady. The increased supply
of such lendable funds might eventually
result in lower borrowing costs to pur-
chasers of mobile homes. However, the
same public benefit could be achieved by
the investment by Applicant of capital
funds into its own mobile home sales fi-
nance operations. The identical public
benefit being achievable without the
anticompetitive effects of the instant
proposal, the Board cannot conclude that
the pubﬁc benefit to be derived from
consummation of the proposed transac-
tion outweighs the possible adverse ef-
fects of the proposal.

Based upon the foregoing and other
considerations reflected in the record,
the Board has concluded that the public
interest factors the Board is required to
consider under section 4(c¢)(8) do not
outweigh the possible adverse effects of
the proposed affiliation. Accordingly, the
application is hereby denied.

By order of the Board of Governors,
effective November 24, 1972.

EsEAL] EL1zABETH L. CARMICHAEL,
Assistant Secretary of the Board.

[FR Doc.72-20716 Filed 12-1-72;8:47 am)

FORT WORTH NATIONAL CORP.

Order Approving Acquisition of Bank

The Fort Worth National Corp,, Fort
Worth, Tex., a bank holding cempany
within the medning of the Bank Holding
Company Act, has applied for the
Board’s approval under section 3(a) (3)
of the Act (12 U.S.C. 1842(a) (3)) to ac-
quire 100 percent of the voting shares
(less directors’ qualifying shares) of the
successor by merger to The American
National Bank of Amarillo, Amarillo,
Tex. (Bank). The bank into which Bank
is to be merged has no significance except
as a means to facilitate the acquisition
of the voting shares of Bank. Accord-
ingly, the proposed acquisition of shares

2Voting for this action; Vice Chairman
Robertson and Governors Brimmer, Sheehan,
and Bucher. Absent and not voting: Chair-
man Burns and Governors Mitchell and
Daane.
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of the successor organization is treated
herein as the proposed acquisition of the
shares of Bank.

Notice of the application, affording op-
portunity for interested persons to sub-
mit comments and views, has been given
in accordance with section 3(b) of the
Act. The time for filing comments and
views has expired, and none has been
timely received. The Board has con-
sidered the application in light of the
factors set forth in section 3(c) of the
Act (12 U.S.C. 1842(c)).

Applicant controls four banks * located
in the Fort Worth area with aggregate
deposits of about $594 million, repre-
senting 2 percent of total deposits of
commercial banks in the State. Appli-
cant, the fourth largest bank holding
company and eighth largest banking or-
ganization in Texas and the largest in
the Fort Worth banking market, controls
approximately 29.8 percent of total com-
mercial bank deposits in the Fort Worth
area. (All banking data are as of Decem-
ber 31, 1971, and reflect bank holding
company acquisitions and formations ap-
proved by the Board through October 31,
1972.) In addition, applicant controls
between 24.4 and 24.9 percent of the vot-
ing shares of two other banks located
in the Fort Worth market, holding aggre-
gate deposits of $69.4 million, represent-
ing approximately 3.3 percent of com-
mercial bank deposits in the Fort Worth
area. Applicant also owns 5 percent of
the shares of First National Bank,
Paducah, Tex. Upon consummation of
the acquisition of Bank ($63.2 million in
deposits), applicant’s share of commer-
cial bank deposits in the State would
increase by 0.2 percentage points and its
ranking among banking organizations
in the State would be unchanged. Con-
summation of the proposal herein would
constitute applicant’s initial entry into
the Amarillo banking market.

Bank is located in the central business
district of Amarillo and is the third larg-
est of nine banks in the Amarillo bank-
ing market, controlling about 14.3 per-
cent of total deposits of commercial
banks in that market. Upon consumma-
tion of the present proposal, applicant
would become the only bank holding
company represented in Amarillo.

Applicant’s banking operations are
about 350 miles southeast of Bank. It
appears that no meaningful competi-
tion exists between Bank and any of ap-
plicant’s subsidiary banks. Further, it
seems unlikely that meaningful competi-
tion would develop in the future between
Bank and applicant’s subsidiary banks
in light of the facts presented, notably,
the distances separating these banks and
the Texas statutes prohibiting branch
banking. While the population per bank-
ing office ratio for the Amarillo market
is higher than the ratio for the entire
State, the population of the city of

1 Bank of Fort Worth, Riverside State Bank,
and Tarrant State Bank, all located in Fort
Worth, are deemed subsldiaries for purposes
of the Bank Holding Company Act by virtue
of applicant’s fiduciary holdings in said banks
and section 2(a) (5) (A) of the Act.
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Amarillo decreased somewhat the past
decade; three de novo banks which have
opened in this market since 1964 have
exhibited slow growth. Accordingly, de
novo entry by applicant does not appear
very likely. Bank is not regarded as a
likely prospect for the formation of a
new bank holding company. It appears
that acquisition of Bank would not have
a significant adverse effect on the re-
maining banks in the relevant market
nor foreclose entry by other bank holding
companies into that market, as eight in-
dependent banks would remain as poten-
tial members of other bank holding com-
panies. Furthermore, entry by applicant
may have a procompetitive effect by en~
abling Bank to compete more effectively
with the two larger banks in the Amarillo
market which control approximately 69
percent of market deposits. On the basis
of the record before it, the Board con-
cludes that consummation of the pro-
posed acquisition would not have an
adverse effect on competition in any
relevant area.

The financial and managerial re-
sources and future prospects of applicant
and its subsidiaries appear satisfactory.
As a result of the affiliation of applicant
with Bank and applicant’s commitment
to make a significant contribution of ad-
ditional capital to Bank, Bank’s financial
and managerial resources and future
prospects are regarded as satisfactory.
The expected strengthening of Bank's
capital position lends weight to approval
of the application.

Although the major banking needs of
the relevant area appear adequately
served at the present time, applicant pro-

_poses to assist Bank in providing in-

creased lending capacity and improve-
ment in the services offered by Bank.
Considerations relating to the conven-
ience and needs of the communities to
be served appear consistent with ap-
proval of the application. It is the
Board’s judgment that the proposed ac-
quisition is in the public inferest and
that the application should be approved.

In making its determination herein
the Board has relied upon a finding that
combining this Bank in the Amarillo area
with applicant’s existing banking and
nonbanking subsidiaries will not have an
adverse effect upon the public interest at
the present time. However, applicant’s
banking and nonbanking activities re-
main subject to Board review and the
Board retains the authority to require
applicant to modify or terminate its non-
banking activities or holdings if the
Board at any time determines that the
combination of applicant’s banking and
nonbanking activities is likely to have
adverse effects on the public interest.

On the basis of the record, the applica~
tion is approved for the reasons sum-
marized above. The transaction shall not
be consummated (a) before the 30th
calendar day following the effective date
of this order or (b) later than 3 months
after the effective date of this order, un-
less such period is extended for good
cause by the Board, or by the Federal
Reserve Bank of Dallas pursuant to dele-
gated authority.

By order of the Board of Governors}!
effective November 24, 1972.

[sEAL] ELI1ZABETH L. CARMICHAEL,
Assistant Secretary of the Board,

[FR Doe.72-20713 Filed 12-1-72;8:47 am|

MASSACHUSETTS BAY BANCORP,,
INC.

Order Approving Formation of Bank
Holding Company

Massachusetts Bay Bancorp., Inc,
Lawrence, Mass., has applied for the
Board’s prior approval under section
3(a) (1) of the Bank Holding Company
Act (12 US.C. 1842(a) (1)) of the for-
mation of a bank holding company
through the acquisition of the successor
by merger to (1) Bay State National
Bank, Lawrence (Bay Bank), and (2)
First Bank and Trust Company of Haver-
hill, Haverhill (First Bank), both lo-
cated in Massachusetts. The bank into
which Bay Bank and First Bank are to
be merged is a means to facilitate the
acquisition of voting.shares of Bay Bank
and First Bank. Accordingly, the pro-
posed acquisition is treated herein as the
proposed acquisition of the shares of Bay
Bank «nd First Bank.

Notice of the application, affording
opportunity for interested persons to
submit comments and views, has been
given in accordance with section 3(c) of
the Act. The time for filing comments
and views has expired, and the Board
has considered the applications and all
comments received in light of the factors
set forth in section 3(c) of the Act (12
U.S.C.1842(c)).

Acquisition of Bay Bank (deposits of
about $56 million) and of First Bank (de-
posits of about $5 million) would result
in Applicant controlling 0.5 percent of
total deposits in commercial banks in
Massachusetts and would not result in
a significant increase in the concentra-
tion of banking resources in the State’
Though both Bay Bank and First Bank
are located in the Lawrence-Haverhill
SMSA, there appears to be little direct
competition between the two Dbanks.
Moreover, there is little probabiliy
of competition increasing in the Iu-
ture between the two since the Comp-
troller of the Currency has recently
turned down a request by Bay Bank
to open a branch office in the Haver-
hill area and First Bank, due to iis
size ‘and apparent inclination, is not
likely to branch. The combinatxon'of
Bay Bank and First Bank would In-
crease concentration slightly in the
Lawrence-Haverhill SMSA. Bay Banx
has approximately 17.1 percent of depos-
its in the area, and First Bank has 1.7

an

1Voting for this action: Vice Cl‘mirm-x
Robertson and Governors Brimmer, She:
and Bucher. Absent and not voting: Chair-
man Burns and Governors Mitchell snd
Daane. sonl

= All banking data are as of Dec. 31,. VB,
except for the data relating to the stmjn‘ftq i
Haverhill Standard Metropolitan Statistics
Area (“SMSA"), which is of June 30, 1970.
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percent of deposits, so that the resulting
bank would have 18.8 percent of deposits
of commercial banks in the Lawrence-
Haverhill SMSA, However, given the fact
that the largest bank in the area has
something over 50 percent of deposits,
there is little likelihood that the result-
ing bank would be able to establish any
dominant stance in the SMSA. In fact,
approval of the application could result
in some increase in competition in the
Haverhill portion of the SMSA by per-
mitting Bay Bank to compete with the
largest organization in that town.

The financial and managerial re-
sources and prospects of Applicant, since
it is a recently formed corporation, de-
pend primarily on the prospects of Bay
Bank. These prospects are regarded as
generally satisfactory. The managerial
resources of First Bank should improve
through affiliation with Applicant, since
Applicant through Bay Bank will be able
to provide greater management depth
and continuity than First Bank otherwise
would be able to provide for itself. For
this reason, banking factors lend support
for approval of the application. Consider-
ations relating to the convenience and
needs of the communities to be served
are consistent with approval of the appli-
cation. The Board finds that the pro-
posed acquisition is in the public interest
and should be approved.

On the basis of the record, the applica-
tion is approved for the reasons sum-
marized above, The transaction shall not
be consummated (a) before the 30th ca-
lendar day following the effective date
of this order or (b) later than 3 months
after the effective date of this order, un-
less such period is extended for good
cause by the Board, or by the Federal
Reserve Bank of Boston pursuant to dele-
gated authority.

By order of the Board of Governors?
effective November 22, 1972.

[sEAL] ErrzaBeTH L. CARMICHAEL,
Assistant Secretary of the Board.

iFR Doc.72-20714 Filed 12-1-72;8:47 am]

UNITED MISSOURI BANCSHARES, INC.
Order Approving Acquisition of Bank

United Missouri Baneshares, Inc.,
Kansas City, Mo., a bank holding com-
pany within the meaning of the Bank
Holding Company Act, has applied for
the Board’s approval under section 3(a)
(3) of the Act (12 U.S.C. 1842(a)(3))
lo acquire 80 percent or more of the
voting shares of Wornall Bank, Kansas
City, Mo. (Bank).

Notice of receipt of the application
has been given in accordance with sec-
ton 3(h) of the Act, and the time for
filing comments and views has expired.
The Board has considered the applica-
tion and all comments received in the
e —

R’)Voﬂng for this action: Vice Chalrman

S;Jertson, and Governors Mitchell, Brimmer,
cehan, and Bucher. Absent and not voting:

Chairman Burns and Governor Daane.

No, 233——14

NOTICES

light of the factors set forth in section
3(c) of the Act (12 U.S.C. 1842(¢)).
Applicant, the fourth Ilargest bank
holding company and the fourth largest
banking organization in Missouri on the
basis of deposits, has 10 subsidiary banks
with aggregate deposits of $576 million,
representing 4.54 percent of the total
commercial bank deposits in the State.
(All banking data are as of December 31,

1971, adjusted to reflect holding company -

formations and acquisitions approved by
the Board through October 31, 1972.)
Applicant's lead bank, City National
Bank and Trust Co. (City National)
($414 million deposits), is located in
downtown Kansas City and, with control
of 11.7 percent of the total deposits in
commercial banks in the Kansas City
Standard Metropolitan Statistical area,
is the second largest bank operating in
the Kansas City banking market.

Bank ($20.5 million deposits), located
in Kansas City approximately 10 miles
south of Applicant’s lead bank, is one of
the smaller banks operating in the Kan-
sas City market, and holds about 0.5 per-
cent of total deposits in the market.
While Applicant’s lead bank and another
of its subsidiary banks' operate in the
Kansas City market, it does not appear
that consummation of the proposal
would eliminate any meaningful existing
or potential competition. Bank was or-
ganized in 1955 by individuals associated
with City National and has enjoyed a
close working relationship with City Na-
tional and Applicant. At the present time;
stockholders of Applicant own or control
more than 80 percent of Bank’s stock. On
the basis of the facts of record, notably
the large number of banks available in
the Kansas City market, the common
ownership and long standing relationship
that has existed between Bank and Ap-
plicant’s lead bank, and the fact that the
close association would likely continue
regardless of the Board’s action on the
present application, the Board concludes
that consummation of the proposal would
not eliminate any significant exisiing
competition nor foreclose significant
potential competition.

Considerations relating to the fi-
nancial and managerial resources and
future prospects of applicant and its
present subsidiaries .are regarded as
satisfactory and consistent with ap-
proval of the application. The prospects
of bank are regarded as generally satis-
factory, and should be enhanced as a re-
sult of consummation of the proposal. In
addition, as a subsidiary of applicant,
bank should be able to offer new and ex-
panded services. Considerations relating
to convenience and needs are consistent
with approval of the application. It is the
Board’s judgment that the proposed
transaction is in the public interest and
that the application should be approved.

On the basis of the record, the applica-

1 On June 2, 1972, the Board approved the
application of Applicant to acquire Manu-
facturers and Mechanics Bank of Kansas
City, Kansas City, Mo. (1972 Federal Reserve
Bulletin 655).
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tion is approved for the reasons sum-
marized above. The transaction shall not
be consummated (a) before the 30th
calendar day following the effective date
of this order or (b) later than 3 months
after the effective date of this order, un-
less such  period is extended for good
cause by the Board, or by the Federal
Reserve Bank of Kansas City pursuant to
delegated authority.

By order of the Board of Governors,”
effective November 24, 1972.
[sEaL] Er1zaseTH L. CARMICHAEL,
Assistant Secretlary of the Board.
[FR Doc.72-20715 Filed 12-1-72;8:47 am]

GENERAL SERVICES
ADMINISTRATION

ENGLISH DICTIONARIES

Industry Specification Development
Conference

Notice is hereby given that the Fed-
eral Supply Service, General Services
Administration, will hold an Industry
Specification Development Conference
in connection with Interim Federal Spec-
ification G-D-00331C and Amendment—
1, Dictionaries, English.

The purpose of the conference is to
provide a forum for consideration of sug-
gestions, ideas, or ways and means to im-
prove the specification to: (1) Promote
mutual understanding by both the Gov-
ernment and industry of the Govern-
ment’s technical requirements for the
items, and (2) enhance the quality of
the products shipped to the Govern-
ment. It will be open to all those in the
private sector who have an interest or
concern for these matters, and all other
Government departments or agencies
having an interest therein are also being
invited to send their representatives,

The conference will be held on Jan-
uary 9, 1972, at 9:30 a.m., room 1129,
Building 4, Crystal Mall, 1941 Jefferson
Davis Highway, Arlington, VA. Anyone
who wants to attend or desires further
information should contact Mr. Ben
Ward, General Services Administration,
Federal Supply Service, at telephone
number 703-557-7850, or write General
Services Administration, Federal Supply
Service (FMSO), Washington, D.C.
20406.

Issued in Washington, D.C., on Novem-~
ber 27, 1972.
M. S. MEEKER,
Commissioner.

[FR Doc.72-20770 Filed 12-1-72;8:47 am]

*Voting for this action: Viee Chairman
Robertson and Governors Brimmer, Sheehan,
and Bucher. Absent and not voting: Chair-
man Burns and Governors Mitchell and
Daane,
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SMALL BUSINESS
ADMINISTRATION

[Declaration of Disaster Loan Area 945]
MINNESOTA
Declaration of Disaster Loan Area

‘Whereas, it has been reported that dur-
ing the month of September 1972, be-
cause of severe rains and flooding, dam-
age resulted to property located in the
State of Minnesota;

Whereas, the Small Business Admin-
istration has investigated and has re-
ceived other reports of investigations of
conditions in the areas affected;

Whereas, after reading and evaluat-
ing reports of such conditions, I find that
the conditions in such areas constitute
a catastrophe within the purview of the
Small Business Act, as amended.

Now, therefore, as Administrator of the
Small Business Administration, I hereby
determine that:

1. Applications for disaster loans under
the provisions of section 7(b) of the
Small Business Act (15 U.S.C. 636(b))
as amended, may be received and con-
sidered by the office below indicated
from persons or firms whose property
situated in or adjacent to St. Louis, Lake,
and Pine Counties, Minn., suffered dam-
age or destruction resulting from se-
vere rains and flooding beginning on
September 17, 1972, and continuing.

OFFICE

Small Business Administration Disaster Of-
flce, Arena Auditorium, 350 South Fifth
Avenue W., Duluth, MN 55802.

2. Temporary offices will be established
at such areas as are necessary, addresses
to be announced locally.

3. Applications for disaster loans un-
der the authority of this Declaration will
not be accepted subsequent to December
31, 1972.

Dated: September 28, 1972,

THOMAS S, KLEPPE,
Administrator.

[FR Doc.72-20749 Filed 12-1-72;8:49 am]

[Declaration of Disaster Loan Area 942]
VIRGINIA

Declaration of Disaster Loan Area

Whereas, it has been reported that dur-
ing the month of September 1972, be-
cause of the effects of heavy rainfall,
high tides, and winds, damage resulted
to property located in the State of
Virginia;

Whereas, the Small Business Adminis-
tration has investigated and has received
other reports of investigations of condi-
tions in the areas affected;

‘Whereas, after reading and evaluating
reports of such conditions, I find that
the conditions in such areas constitute
a catastrophe within the purview of the
Small Business Act, as amended.

NOTICES

Now, therefore, as Administrator of
the Small Business Administration, I
hereby determine that:

1. Applications for disaster loans un-
der the provisions of section T(b) of
the Small Business Act (15 U.S.C. 636
(b)) as amended, may be received and
considered by the office below indicated
from persons or firms whose property
situated in or adjacent to the independ-
ent cities of Virginia Beach, Hampton,
and Newport News, Va., and Counties of
Mathews, Middlesex, and Gloucester,
Va., suffered damage or destruction re-
sulting from heavy rainfall, high tides,
flooding, and strong winds on September

20 and 21, 1972.

OFFICE
Small Business Administration District Of-
fice, Federal Building, Room 3015, 400
North Eighth Street, Post Office Box 10126,
Richmond, VA 23240.

2. Temporary offices will be established
at such areas as are necessary, addresses
to be announced locally.

3. Applications for disaster loans under
the authority of this Declaration will
not be accepted subsequent to December
31,1972,

Dated: September 26, 1972.

TrHOMAS S. KLEPPE,
Administrator,

[FR Doc.72-20748 Filed 12-1-72;8:49 am]

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

AMERICAN SOCIETY FOR TESTING
AND MATERIALS

Recognition as Producer of National
Consensus Standards

On pages 4312 and 4313 of the FEDERAL
RecisTer of March 1, 1972, there was
published a notice that the American
Society for Testing and Materials had
submitted a petition to the Assistant
Secretary of Labor for Occupational
Safety and Health, requesting recogni-
tion as a producer of national consensus
standards within the meaning of section
3(9) of the Williams-Steiger Occupa-
tional Safety and Health Act of 1970 (84
Stat. 1591; 29 U.S.C. 652) . Interested per-
sons were given 30 days in which to sub-
mit written comments as to whether the
applicant is a nationally recognized
standards-producing organization, and
whether its standards have been (1)
adopted and promulgated under pro-
cedures whereby it can be determined
that persons interested and affected by
the scope of the provisions of the stand-
ards have reached substantial agree-
ment on their adoption, and (2) formu-
lated in a manner which afforded an
opportunity for diverse views to be con-
sidered. Comments have been received
in response to this invitation.

Notice is hereby given that, upon re-
view of all comments received and of the
applicant’s procedures for the develop-
ment of its standards, it has been de-
termined that the applicant’s standards
are rational consensus standards within
the meaning of section 3(9) of the Wil-
liams-Steiger Act.

Signed at Washington, D.C., this 29th
day of November 1972.

G. C. GUENTHER,
Assistant Secretary of Labor,

[FR Doc.72-20764 Filed 12-1-72;8:49 am|

[V-72-2]

BUILDING TRADES EMPLOYERS'
ASSOCIATION

Notice of Application for Variance and
Interim Order; Grant of Interim Order

I. Notice of application. Notice is here-
by given that the Building Trades Em-
ployers’ Association, 711 Third Avenue,
New York, NY 10017, acting on behalf
of its members, has made application
pursuant to section 6(d) of the Williams-
Steiger Occupational Safety and Health
Act,of 1970 (84 Stat. 1596; 29 U.S.C. 655)
and 29 CFR 1905.11 for a variance, and
for an interim order pending a decision
on the application for a variance, from
the prohibition of solid fuel heaters in
buildings and on seaffolds, contained in
29 CFR 1926.154(d) and in 29 CFR
1910.12. ‘

The addresses of the member com-
panies directly affected are as follows:

W. J. Barney Corp., 360 Lexington Avenue
New York, NY 10017.

Caristo Construction Co., 26 Court Street,
Brooklyn, NY 11201.

Cauldwell-Wingate Co., Inc.,, 277 Park Ave-
nue, New York, NY 10017.

Cord Meyer Development Co,, 111-15 Queens
Boulevard, Forest Hills, NY 11375.

Wm. L. Crow Construction Co., 250 Park
Avenue, New York, NY 10017.

John T. Brady & Co., Inc., 92 North Ave-
nue, New Rochelle, NY 10802.

Castagna & Son, Inc, 2110 Northern Bou-
levard, Manhasset, Long Island, NY 11030.

Confort! & Eiselle, Inc., 234 East 40th Street,
New York, NY 10016.

william Crawford, Inc., 475 Fifth Avenue,
New York, NY 10017.

Cuzzi Brothers & Singer, Inc., 22 West First
Street, Mount Vernon, NY 10550.

Leon D. DeMattels Construction Corp., 820
Elmont Road, Elmont, Long Island, NY
11003.

Depot Construction Corp., 300 East 44th
Street, New York, NY 10017. 3
George F, Driscoll Co., 529 Fifth Avenue, New

York, NY 10017.

George A. Fuller Co., Inc,, 595 Madison Ave=
nue, New York, NY 10022.

Glick Construction Corp., 3000 Marcus Aves
nue, Lake Success, NY 11040.

HRH Construction Corp., 515 Madison Ave-
nue, New York, NY 10022. >

Yorio Construction Co., Inec,, 22 West First
Street, Mount Vernon, NY 10550.

M. Melnick & Co., Inc., 225 Willow Avenué
Bronx, NY 10454,
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Rheinstein Construction Co., Inc., 21 East
40th Street, New York, NY 10016.

John Thatcher & Son, 172 Duffield Street,
Brooklyn, NY 11201.

waldom Construction Co., Inc., 3036 East
Tremont Avenue, New York, NY 10461.

Leon D. DeMatteis and Sons, Inc., 820 Elmont
Road, Elmont, Long Island, NY 11003.

Diesel Construction, a division of Carl A,
Morse, Inc., 1183 Avenue'of the Americas,
New York, NY 10036.

H. L. Fischer, Inc., 1 Park Avenue, New York,
NY 10036.

Gilbane Building Co., 90 Calverley Street,
Providence, RI 02904.

Grove, Shepherd, Wilson, and Kruge, Inc.,
400 Madison Avenue, New York, NY 10017.

H. M. Hughes Co., Inc., 205 Madison Avenue,
New York, NY 10017,

John Lowry, Inc., 52 Vanderbllt Avenue, New
York, NY 10017.

Psaty & Fuhrman, Inc., 369 Lexington Ave-
nue, New York, NY 10017.

Starrett Brothers and Eken, Inc., 301 East
57th Street, New York, NY 10022.

Turner Construction Co,, 150 East 42d Street,
New York, NY 10017,

Walsh Construction Co., Inc,, 711 Third Ave-
nue, New York, NY 10017.

White Construetion Co., Inc., 305 East 45th
Street, New York, NY 10017.

Barnaby Concrete Corp., 300 East 44th Street,
New York, NY 10017.

Carl Buhr, Inc., 66 Harrison Street, New
Rochelle, NY 10801.

Case Construction Corp., 91-30 181st Street,
Hollis, NY 11423.

Central Cement Finishing Co., Inc., 101 Park
Avenue, New York, NY 10017.

Corbetta Construction Co., Inc., 220 East
42d Street, New York, NY 10017.

The Dic Concrete Corp., 820 Elmont Road,
Elmont, Long Island, NY 11003.

S. DiGlacomo & Son, Inc., 101 Park Avenue,
New York, NY 10017,

Forbes Fireproofing Corp,, 101 Park Avenue,
New York, NY 10017.

Humphreys & Harding, Inc., 420 Lexington
Avenue, New York, NY 10017.

Mocela Construction Corp., 529 Fifth Avenue,
New York, NY 10017.

B & F Construction Corp., Post Office Box J,
92 North Avenue, New Rochelle, NY 10802.

Brennan & Sloan, Inc., 15 Kensett Road,
Manhasset, NY 11030.

Carlin-Atlas, 140 Huguenot Street, New Ro-
chelle, NY 10801,

Cedar Park Concrete Corp., 68 West Mer~
rick Road, Valley Stream, NY 11580.

Chesebro-Whitman Co., Division of Patent
Scaffolding Co., Harsco Corp., 38-21 12th
Street, Long Island City, NY 11101.

Costello Construction Co., Inc., 370 Lexing-
ton Avenue, New York, NY 10017.

The Dic Construction Corp., 820 Elmont

i Road, Elmont, Long Island, NY 11008.

Eureka Concrete Corp., 1339 Atlantic Avenue,
Brooklyn, NY 11216.

Robert Glenn, Inc., 101 Park Avenue, New
York, NY 10017.

Walter Kidde Constructors, Inc., 19 Rector
Street, New York, NY 10006.

Jullus Nasso Concrete Corp., 142 East 39th
Street, New York, NY 10016.

Gene F. Palmier, Tne., 3 Grandview Avenue,
Mount Vernon, NY 10553.

Rissil Concrete, Inc., 708 Third Avenue, New
York, NY 10017.

SGB Steel Scaffolding and Shoring Co., Inc.,
1 1601 West Edgar Road, Linden, NJ 07036.

Underhill Construction Corp., 212-02 41st
Avenue, Bayside, NY 11361,

Alcoa Residences, Inc., 200 Park Avenue,
New York, NY 10017.

Cooper-Bregstain Realty Co., 1212 Avenue of
the Americas, New York, NY 10036.

Ff{»hgr Brothers, 299 Park Avenue, New York,
NY 10017,

NOTICES

Glenwood Management Corp., 1200 Union
Turnpike, New Hyde Park, NY 11040.

Willlam Kaufman Organization, 437 Madison
Avenue, New York, NY 10022.

Sylvan Lawrence Co., Inc., 90 William Street,
New York, NY 10038.

Sam Minskoff & Sons, Inc., 1350 Avenue
of the Americas, New York, NY 10019,

Jack Resnick & Sons, Inc., 110 East 59th
Street, New York, NY 10022,

Pavarini Construction Co., Inc., 270 Madison
Avenue, New York, NY 10016.

Rissil Construction Associates, Inc.,
Third Avenue, New York, NY 10017.

Triangle-Rebar, Inc., c¢/o Tully & DiNapoli,
127-50 Northern Boulevard, Flushing, NY
11368.

C. E. Youngdahl & Co., Inc., 16 Briarwood
Drive, Castleton, NY 12033.

Sol G. Atlas and John P. McGrath, 185 Great
Neck Road, Great Neck, NY 11022.

The Durst Organization, 1133 Avenue of the
Americas, New York, NY 10036,

Galbreath-Ruffin Corp., 150 East 42d Street,
New York, NY 10017.

Jackson Management Corp., 595 Madison
Avenue, New York, NY 10022.

Kibel Co., 2727 Palisade Avenue, Riverdale,
NY 10463.

Milstein Associates, 4377 Bronx Boulevard,
Bronx, NY 10466,

Qestreicher Realty, 444 Madison Avenue,
New York, NY 10022,

Rose Associates, 529 Fifth Avenue, New York,
NY 10017.

Rosedale Engineering Corp., 1740 Broadway,”
New York, NY 10019.

Schnurmacher Brothers, Inc., 1114 First Ave-
nue, New York, NY 10021.

A. Sommer Construction Co., 250 West 57th
Street, New York, NY 10019,

Sprain Construction, Inc., 209 East 56th
Street, New York, NY 10022.

Swig, Weiler & Arnow Management Co., Ine.,
437 Madison Avenue, New York, NY 10022,

Tishman Realty & Construction Co., Inc.,
666 Fifth Avenue, New York, NY.

Godfrey M. Weinstein & Co., Inc., 630 Third
Avenue, New York, NY 10017.

Rudin Management Co., Inc., 345 Park Ave-
nue, New York, NY 10022.

Senville Buildings Corp., 360 Lexington Ave-
nue, New York, NY 10017.

Sigmund Sommer, 280 Park Avenue, New
York, NY 10017.

Stahl Equities Corp., 277 Park Avenue, New
York, NY 10017. '

Tandy & Allen Realty Corp., 511 Fifth Ave-
nue, New York, NY 10017.

Uris Buildings Corp., 850 Third Avenue, New
York, NY 10022.

Jonathan Woodner Co., 660 Madison Avenue,
New York, NY 10021. ;

The places of employment directly af-
fected by the application are all in the
city of New York.

The applicant states that a summary
of the application has been posted where
notices to all employees who would be
affected by the variance are normally
posted, that the notice informs employ-
ees of their right to request a hearing,
and, that copies of the application have
been sent to the authorized employee
representatives at the following union
offices:

Ashestos Workers No. 12 Union, 799 Broad-
way, New York City, NY.

Bricklayers Executive Committee, 178 East
85th Street, New York City, NY.

Mason Tenders District Council, 215 Park

Avenue South, New York City, NY.

Mason Tenders No. 23, 220 Park Avenue
South, New York City, NY.
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Mason Tenders No. 33, 314 East Kingsbridge
Road, Bronx, NY.

Mason Tenders No. 46, 92-06 95th Avenue,
Ozone Park, Long Island, NY,

Mason Tenders No. 47, 1306 70th Street,
Brooklyn, NY.

Mason Tenders Union 51, 544 Vanderbilt
Avenue, Staten Island, NY.

Mason Tenders Local 59, Bricklayers Tenders
Union Local 59, 2114 Willlamsbridge Road,
Bronx, NY.

Carpenters District Council, 204 East 23d
Street, New York City, NY.

Cement Masons No. 780, 178 East 85th Street,
New York City, NY.

Concrete Workers District Council, 425 Park
Avenue South, New York City, NY.

Cement and Concrete Workers No. 6-A, 37
Union Square, New York City, NY.

Cement and Concrete Workers No. 18-A, 321
East 73d Street, New York City, NY.

Cement and Concrete Workers No. 20, 207
East 84th Street, New York City, NY,

Electrical Workers No. 3, 158-11 Jewel Ave-
nue, Flushing, NY.

Elevator Constructors No. 1, 136 East 58th
Street, New York City, NY,

Engineers No. 14—14-B, 336 East 15th Street,
New York City, NY.

Engineers No. 15 and 15-A, 265 West 14th
Street, New York City, NY.

Iron Workers District Council, 265 West 14th
Street, New York City, NY.

Iron Workers No. 40, 432 Park Avenue S,, New
York City, NY.

Iron Workers No. 361, 220-24 Jamalica Ave-
nue, Queens Village, NY.

Iron Workers No. 580, 265 West 14th Street,
New York City, NY.

Lath Holsters No. 838, 137 East Second Street,
New York City, NY.

Lathers, Metallic Local No. 46, 1822 Third
Avenue, New York City, NY.

Plumbers No. 1, 23 Flatbush Avenue, Brook-
lyn, NY.

Plumbers No. 2, 220 Park Avenue S. New
York City, NY.

Plumbers No. 871, 94 Wright Avenue, Staten
Island, NY.

Sheet Metal Workers No. 28, 350 Broadway,
New York City, NY.

Society of Construction Superintendents, 150
Nassau Street, New York City, NY.

Steam Fitters No. 638, 841 Broadway, New
York City, NY,

Regarding the merits of the applica-
tion, the applicant states that some kind
of heating device is needed in tempera-
tures below 50° Fahrenheit in order that
poured concrete may be properly cured.
Its member companies use coke-fired
salamanders in accordance with ANSI
standard A10.10-1970, section 4. The ap-
plicant argues that the hazards of fire
are less with the use of solid fuel sala-
manders than with the use of liquid fuel
salamanders. It further states that under
the conditions and practices currently
being followed, the use of coke-fired sal-
amanders will provide employment and
places of employment which will be safer
than those permitted by the standard
from which the variance is sought. The
applicant provides written statements
supporting the use of solid fuel sala-
manders, from the Fire Commissioner of
the city of New York, the Cement League,
the Public Service Commission, and
others.

A copy of the application will be made
available for inspection and copying
upon request at the Office of Standards,
U.8. Department of Labor, Railway La-
bor Building, Room 500, 400 First Street
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NW., Washington, DC 20210, and at the
following regional, area, and district
offices:
RecIoN II
U.S. Department of Labor, Occupational
Safety and Health Administration, 1515
Broadway (1 Astor Plaza), New York, NY
10036.
AREA OFFICES

U.S. Department of Labor, Occupational
Safety and Health Administration, 90
Church Street, Room 1405, New York, NY
10007,

U.S. Department of Labor, Occupational
Safety and Health Administration, 870 Old
Country Road, Garden City, Long Island,
NY 11530.

REGION I

U.S. Department of Labor, Occupational
Safety and Health Administration, John F.
Kennedy Federal Building, Government
Center, Room E308, Boston, MA 02203.

DisTRICT OFFICE

U.S. Department of Labor, Occupational
Safety and Health Administration, Federal
Building; U.S. Courthouse, Room 503A,
Providence, R.I. 02903.

Interested persons, including affected
employers and employees, are invited to
submit written data, views, and argu-
ments, regarding the application for a
variance within 30 days following the
publication of this notice in the FEDERAL
REGISTER. In addition, employers and em-
ployees who believe they would be af-
fected by a grant or denial of the
variance may request a hearing on the
application for a variance within 30 days
after the publication of this notice in the
FEDERAL REGISTER, in conformity with
the requirements of 29 CFR 1905.15.
Submissions of written comments and
requests for a hearing should be in quad-
ruplicate and shall be addressed to the
Office of Standards at the above address.

II. Interim order. It appears from the
application for a variance and interim
order, and supporting data, filed by the
Building Trades Employers’ Association,
that by using solid fuel salamanders
the applicant’s member companies could
provide employment and places of em-
ployment as safe and healthful as those
which would prevail if they were to use
liquid fuel salamanders. It further ap-
pears from the application, that an
interim variance is necessary to prevent
undue hardships to the affected employ-
ers and employees and to prevent unnec-
essary interruptions of the employers’
operations in the coming winter months.
Therefore, it is ordered, Pursuant to the
authority in section 6(d) of the Wil-
liams-Steiger Occupational Safety and
Health Act of 1970, 29 CFR 1926.2, and
29 CFR 1905.11(¢c) that the member
companies of the Building Trades Em-
ployers’ Association, which are named
above, be, and they are hereby, author-
ized to use solid fuel salamanders at their
jobsites in the city of New York notwith-
standing the prohibition in 29 CFR
1926.154(d) and 29 CFR 1910.12, subject
to the following conditions:

(a) Coverage. Solid fuel salamanders
may be used only as temporary heating
devices for the curing of concrete in the
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construction of multistoried fireproof
structures.

(b) General requirements.

(1) All solid fuel salamanders shall be
designed and constructed for use with
solid fuel, that is, coal or coke.

(2) Solid fuel salamanders shall be
equipped with a cover designed as part
of the unit, to prevent spillage of burning
material in case of tipover.

(3) Salamanders shall be assembled in
accordance with the instructions issued
by the manufacturer.

(4) The safeguards engineered into
the product shall be maintained and any
replacement shall be equivalent thereto.

(5) Salamanders shall be stored in
such a manner as to prevent deteriora-
tion or damage to the unit.

(¢c) Operation. (1) Manufacturers’ in-
structions shall be followed by the user.

(2) Each time a salamander is placed
in operation it shall be checked to insure
that it is functioning properly. Its opera-
tion shall be checked periodically there-
after.

(3) When concentrations of carbon
monoxide attain quantities greater than
50 parts per million (0.005 percent) to
air volume at employee breathing levels
the salamander shall be extinguished,
unless additional natural or meclanical
ventilation is provided to reduce the car-
bon monoxide content to permissible
limits.

(4) Tests for presence of carbon
monoxide shall be made by a qualified
person within 1 hour after the start of
each shift and at least every 3 hours
thereafter. If concentrations of carbon
monoxide reach 30 parts per million to
air volume, tests shall be made more fre-
quently to determine if there is a con-
tinuing increase of carbon monoxide
concentration,

(5) Records of all tests, including the
date, time, results obtained, and person
making tests, shall be maintained.

(6) No persons shall be permitted to
be within the area being heated by the
salamanders except under the following
circumstances: When tending the sala-
manders; when testing the atmosphere;
or in emergency situations.

(7) No employee shall be permitted to
enter the heated area until notification
is given to another person located out-
side. Periodic checks shall be made to
insure the health and safety of employees
entering the heated area.

(8) When a salamander is being used,
the responsibility for its operation and
maintenance shall be assigned to a quali-
filed employee.

(9) Salamanders shall not be moved,
handled, or serviced while hot or burn-
ing, or while component parts are hot to
the touch.

(10) Salamanders, when in use, shall
be set level with the horizontal unless
otherwise permitted by the manufac-
turer’s markings. Salamanders shall be
designed so as not to tip over when placed
on a surface inclined 25° to the
horizontal.

(11) If equivalent protection and safety
is afforded by alternative design, the 25°
limitation may be reduced.

(12) Salamanders not suitable for use
on wood floors shall not be set directly
upon them or other combustible mate-
rials. When such salamanders are used
they shall rest on suitable heat insulating
material or at least 1-inch concrete or
equivalent. The insulating material shall
extend beyond the salamander 2 feet or
more in all directions.

(13) Salamanders used in the vicinity
of tarpaulins, canvas, or similar cover-
ings shall be located a safe distance from
coverings and other combustible mate-
rials. The coverings shall be securely
fastened to prevent ignition of the cover-
ing or upsetting of the salamanders due
to wind action on the covering or other
madterial.

(14) Salamanders in use shall be pro-
tected to prevent flame extinguishment,

(d) Ventilation. (1) Fresh air shall be
supplied in sufficient quantities to main-
tain the health and safety of employees.
Where natural means for fresh air supply
is inadequate, mechanical ventilation
shall be provided. Particular attention
shall be given to confined spaces and
pockets where heat and fumes may ac-
cumulate and employees may be present
(roof areas, peaks, basement).

(2) When salamanders are used in
confined spaces, special care shall be
taken to provide sufficient ventilation
in order to assure proper combustion,
maintain the health.and safety of em-
ployees, and limit temperature rise in
the area.

(e) Fueling. (1) Salamanders shall be
refueled only by a person trained in such
operations.

(2) Only a 1 day’s supply of heater fuel
shall be stored inside a building in the
vicinity of the salamander. General fuel
storage shall be outside the structure.

(3) All fuel storage shall be maintained
a minimum of 25 feet from source of
ignition.

(f) Maintenance. (1) The user shall
comply with the maintenance instruc-
tions as provided by the manufacturer.

(2) Equipment showing evidence of de-
terioration or damage that constitutes
a safety or health hazard shall be re-
moved from service.

(3) Salamander repairs shall be per-
formed in accordance with the manuiac-
turer's recommendations, and replace-
ment parts shall be equal to, the equiva-
lent of, or the same as the original sala-
mander equipment. )

Every member company of Building
Trades Employers’ Association, listed
above, shall give notice of this interim
order to its affected employees by the
same means required to be used to in-
form them of the application for the
variance.

Effective date. This interim order shall
be effective as of December 2, 1972, and
shall remain in effect until a decision is
rendered on the application for variance.

Signed at Washington, D.C., this 29(h
day of November 1972.

G. C. GUENTHER,
Assistant Secretary of Labor.
[FR Doc.72-20767 Filed 12-1-72;8:50 am]
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INTERSTATE COMMERCE
COMMISSION

[Notice 128]

ASSIGNMENT OF HEARINGS
NoveEMBER 29, 1972.

Cases assigned for hearing, postpone-
ment, cancellation, or oral argument ap-
pear below and will be published only
once. This list contains prospective as-
signments only and does not include
cases previously assigned hearing dates.
The hearings will be on the issues as
presently reflected in the Official Docket
of the Commission. An attempt will be
made to publish notices of cancellation
of hearings as promptly as possible, but
interested parties should take appropri-
ate steps to insure that they are noti-
fied of cancellation or postponements of
hearings in which they are interested.

No amendments will be entertained
after the date of this publication.

MC 107818 Sub 61, Greenstein Trucking Co.,
now being assigned hearing February 1,
1973 (2 days), at Omaha, Nebr., in a hear-
ing room to be later designated.

MC 119657 Sub 16, George Transit Line, Inc.,
now being assigned hearing January 24,
1973 (2 days), at Kansas City, Mo,, in a
hearing room to be later designated.

MC 136052 Sub 2, Security Carriers, Inc., Con-
tract Carrier Application, now being as-
signed hearing January 26, 1973 (1 day),
at Kansas City, Mo., in a hearing room to
be later designated.

MC 107515 Sub 799, Refrigerated Transport
Co., Inc., now assigned January 22, 1973, at
New York, N.Y., will be held at the Warwick,
54th Street and Avenue of the Americas.

MC 123004 Sub 2, The Luper Transportation
Co, now assigned January 24, 1973, at

Eansas City, Mo., is postponed indefinitely, .

MC-6143 Sub 2, Dunbar Transfer & Storage,
Inc., is continued to January 8, 1973, at
the Holiday Inn (Patio Room), 504 South
Court Street, Florence, AL.

MC 108587 Sub 15, Schuster’s Express, Inc.,
now assigned January 17, 1973, at Boston,
Mass,, hearing is postponed to March 6,
1973, at Boston, Mass., in a hearing room
to be later designated.

MC-F-10196, Overnite Transportation Co—
Purchase (portion)—Alabama Highway Ex-
press, Ine., and MC 109533 Sub 36, Overnite
Transportation Co., now being assigned
hearing January 15, 1973 (1 week), at
Birmingham, Ala., in a hearing room to be
later designated.

MC-C-7840, The Millenburg Tours, Inc., V.
Lilian Hofmeister, now being assigned
hearing January 17, 1973 (1 day), at Bal-
timore, Md,, in a hearing room to be later
designated.

MC 1366802 Sub 2, Arizona Western Trans-
port, Inc, now being assigned hearing Feb-
ruary 21, 1973 (3 days), at Phoenix, Ariz.,
In a hearing room to be later designated.

MC-F-11445, Ashworth Transfer, Inc.—Pur-
chase—Westates Transportation Co. and
MC 1872 Sub 78, Ashworth Transfer, Inc.,
now being assigned hearing February 26,
1973 (1 week), at Phoenix, Ariz,, in a hear-
Ing room to be later designated.

MC 108053 Sub 113, Little Audrey’s Trans-
portation Co,, Ine., now be assigned
hearing March 5, 1973 (1 week), at Seattle,

Wash,, in a
designated, hearing room to be later
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MC 1263 Sub 16, McCarthy Truck Line, Inc.,
now being assigned hearing January 29,
1973 (2 weeks), at Kansas City, Mo, in
a hearing room to be later designated.

[sEAL] JOSEPH M., HARRINGTON,
Acting Secretary.

[FR Doc.72-20751 Filed 12-1-72;8:51 am]

FOURTH SECTION APPLICATIONS FOR
RELIEF
= NovEMBER 29, 1972.

Protests to the granting of an appli-
cation must be prepared in accordance
with Rule 1100.40 of the general rules
of practice (49 CFR 1100.40) and filed
within 15 days from the date of publica~
tion of this notice in the FEDERAL
REGISTER.

LONG-AND-SHORT "HAUL

FSA No. 42577—Grain and related ar-
ticles to points in Arkansas. Filed by
Southwestern Freight Bureau, agent (No.
B-364), for interested rail carriers. Rates
on corn and grain sorghums, and related
articles, in carloads, as described in the
application, form points in Iowa, Kansas,
Missouri, and Nebraska, to Pocahontas
and Shannon, Ark.

Grounds for relief—Rate relationship.

Tariff—Supplement 59 to Southwest-
ern Freight Bureau, agent, tariff ICC
4971. Rates are published to become ef-
fective on January 3, 1973.

FSA No. 42578—Joint water-rail con-
tainer rates—Sea-Land Service, Inc.
Filed by Sea-Land Service, Inc. (No. 72),
for -itself and interested rail carriers.
Rates on general commodities, from
Singapore, to rail carriers’ terminals at
Baltimore, Md., Boston, Mass., Houston,
Tex., New Orleans, La., Norfolk, Va., Port
of New York, N.Y., and Philadelphia, Pa.

Grounds for relief—Water competition.

Tariff—Sea-Land Service, Inc., tariff
ICC No. 80. Rates are published to be-
come effective November 28, 1972.

FSA No. 42579—Joint water-rail con-
tainer rates—Japan Line, Lid. Filed by
Japan Line, Ltd. (No. 3), for itself and
interested rail carriers. Rates on general
commodities, between ports in Japan and
Peoples Republic of China, on the one
hand, and rail stations on the U.S. At-
lantic and Gulf seaboard, on the other.

Grounds for relief—Water competi-
tion.

By the Commission.

[sEAL] JOSEPH M. HARRINGTON,
Acting Secretary.

[FR Doc.72-20752 Filed 12-1-72;8:51 am]

[Notice 160]

MOTOR CARRIER TEMPORARY
AUTHORITY APPLICATIONS

NoveMBER 28, 1972.

The following are notices of filing of
applications* for temporary authority

1Except as otherwise specifically noted,
each applicant states that there will be no
significant effect on the quality of the human
environment resulting from approval of its
application,
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under section 210a(a) of the Interstate
Commerce Act provided for under the
new rules of Ex Parte No. MC-87 (49
CFR 1131), published in the FepEraL
REGISTER, issue of April 27, 1965, effective
July 1, 1965. These rules provide that
profests to the granting of an applica-
tion must be filed with the field official
named in the FEDERAL REGISTER publica-
tion, within 15 calendar days after the
date of notice of the filing of the appli-
cation is published in the FeperaL Reg-
ISTER. One copy of such protests must be
served on the applicant, or its authorized
representative, if any, and the protests
must certify that such service has been
made. The protests must be specific as
to the service which such protestant can
and will offer, and must consist of a
signed original and six (6) copies.

A copy of the application is on file, and
can be examined at the Office of the
Secretary, Interstate Commerce Com-
mission, Washington, D.C., and also in
field office to which protests are to be
transmitted.

MOoTOR CARRIERS OF PROPERTY

No. MC 117565 R (Sub-No. 27 TA),
filed October 26, 1972. Applicant: MO-
TOR SERVICE COMPANY, INC., Post
Office Box 448, Route 3, Coshocton, OH
43812. Applicant’s representative: John
R. Hafner (same address as above). Au-
thority sought to operate as a common
carrier, by motor vehicle, over irregular
routes, transporting: Motor homes, in
driveaway service, from the plantsite of
Skyline Corp., near Thomasville, Ga.,
to points in Alabama, Arkansas, Florida,
Illinois, Indiana, Kansas, Kentucky,
Louisiana, Maryland, Mississippi, Mis-
souri, New Jersey, New York, North Car-
olina, Ohio, Pennsylvania, South Caro-
lina, Tennessee, Texas, West Virginia,
and Virginia, for 180 days. Supporting
shipper: Skyline Corp., Escapade Motor
Homes Division, 2520 Bypass Road, Elk-
hart, IN 46514. Send protests to: Frank
L. Calvary, District Supervisor, Inter-
state Commerce Commission, Bureau of
Operations, 255 Federal Building and
U.8. Courthouse, 85 Marconi Boulevard,
Columbus, OH 43215,

No. MC 121306 (Sub-No. 6 TA), filed
November 2, 1972. Applicant: SUPERI-
OR MOTOR EXPRESS, INC,, Post Office
Box 98, Gold Hill, NC 28071, Applicant’s
representative: Francis J. Ortman, 1100
17th Street NW., Suite 613, Washington,
DC 20036. Authority sought to operate
as a common carrier, by motor vehicle,
over irregular routes, transporting: Steel
pipe, tubing, and conduit, from Wheat-
land, Pa., to points in South Carolina,
Georgia, and Florida, for 180 days. Sup-
porting shipper: Wheatland Tube Co.,
Philadelphia, Pa. 19106. Send protests
to: Frank H. Wait, Jr., Interstate Com-
merce Commission, Bureau of Opera-
tions, Suite 417, BSR Building, 316 East
Morehead Street, Charlotte, NC 28202.
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No. MC 123050 (Sub-No. 4 TA) (Cor-
rection), filed September 26, 1972, pub-
lished in the FepERAL REGISTER issue of
October 1, 1972, corrected and repub-
lished as corrected this issue. Applicant:

MICHEL TRANSPORT, INC., 4 Union
"~ Street, Arthabaska, PQ, Canada. Appli-~
cant’s representative: Frank J. Weiner,
15 Court Square, Boston, MA 02108. Au-
thority sought to operate as a common
carrier, by motor vehicle, over irregular
routes, transporting: Lumber, from ports
- of entry on the international boundary
line between the United States and
Canada located in Maine, New Hamp-
shire, Vermont, and New York, to points
in Maine, New Hampshire, Vermont, and
New York. Restriction: The authority is
to be restricted to traffic originating at
plants in Arthabaska County, Quebec,
Canada, for 180 days. Supporting ship-
per: Weyerhaeuser Quebec Ltd., Post
Office Box 670, Princeville, PQ. Send pro-
tests to: District Supervisor Ross J. Sey-
mour, Bureau of Operations, Interstate
Commerce Commission, 424 Federal
Building, Concord, N.H. 03301. NotE: The
purpose of this republication is to re-
describe the restriction.

No. MC 124004 (Sub-No. 22 TA), filed
November 6, 1972. Applicant: RICHARD
DAHN, INC., 620 West Mountain Road,
Sparata, NJ 07871. Applicant’s repre-
sentative: George A. Olsen, 69 Tonnele
Avenue, Jersey City, NJ 07306. Authority
sought to operate as a common carrier,
by motor vehicle, over irregular routes,
transporting: Dry meat and bone meal,
in bulk, from Avoca, Pa., to Buffalo and
Dunkirk, N.Y., for 180 days. Supporting
shipper: By-Products, Inc., Post Office
Box 1411, Wilmington, DE 19899. Send
protests to: District Supervisor Robert E.
Johnston, Interstate Commerce Com-
mission, Bureau of Operations, 970
Broad Street, Newark, NJ 07102.

No. MC 125168 (Sub-No. 25 TA), filed
November 9, 1972, Applicant: OIL TANK
LINES, INC., Box 190, Hook Road and
Darby Creek, Darby, Pa. 19023. Appli-
cant’s representative: R. H. Davis (same
address as above). Authority sought to
operate as a contract carrier, by motor
vehicle, over irregular routes, transport-
ing: Petroleum products (excluding pe-
trochemicals), in bulk, in tank vehicles,

- from Falling Rock, W. Va., to points in
New Jersey and New York, for 180 days.
Supporting shipper: Pennzoil Co., Drake
Building, Oil City, Pa. 16301. Send pro-
tests to: Peter R. Guman, District Su-
pervisor, Interstate Commerce Commis-
sion, Bureau of Operations, 1518 Walnut
Street, Room 1600, Philadelphia, PA
19102.

No. MC 126372 (Sub-No. 13 TA), filed
November 9, 1972. Applicant: SURE-
FINE TRANSPORTATION COMPANY,
(a California corporation), 1925 East
Vernon Avenue, Los Angeles, CA 90058.
Applicant’s representative: Irving C.
Fein (same address as above) . Authority
sought to operate as a common carrier,
by motor vehicle, over irregular routes,
transporting: New furniture and house-
hold furnishings, blanket wrapped and
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uncrated, from Albuquerque, N. Mex., to
points in California, Arizona, Nevada,
Utah, and Colorado, the above items to
be returned when damaged, or for credit,
or defective, for 180 days. NoTe: Appli-
cant states that it does intend to tack
with the authority in MC 126372 Sub-No.
3. Supporting shipper: Shatto’s Mediter-
ranean Galleries, 420 Granite NW., Al-
buquerque, NM 87102. Send protests to:
John E. Nance, Officer-in-Charge, Inter-
state Commerce Commission, Bureau of
Operations, Room 7708 Federal Building,
300 North Los Angeles Street, Los An-
geles, CA 90012,

No. MC 126956 (Sub-No. 1 TA), filed
November -8, 1972, Applicant: NORTH-
LAND TRANSPORT, INC. 1803 42d
Avenue E., Superior, WI 54880. Appli-
cant’s representative: Robert D. Gisvold,
1000 First National Bank Building, Min-
neapolis, Minn. 55402. Authority sought
to operate as a contract carrier, by motor
vehicle, over irregular routes, transport-
ing: Foodstuffs, from plantsite and ware-
houses of Jeno's, Inc., Duluth, Minn., to
points in Ohio, West. Virginia, Virginia,
Maryland, Delaware, New Jersey, Penn-
sylvania, New York, Connecticut, District
of Columbia, Massachusetts, Vermont,
New Hampshire, Maine, and Rhode
Island, for 180 days. Supporting shipper:
Jeno’s, Inc., Duluth, Minn, Send protests
to: District Supervisor Raymond - T.
Jones, Interstate Commerce Commission,
Bureau of Operations, 448 Federal Build-
ing, 110 South Fourth Street, Minne-
apolis, MN 55401. ’

No. MC 127840 (Sub-No. 33 TA), filed
November 10, 1972. Applicant: MONT-
GOMERY TANK LINES, INC., 612
Maple Avenue, Willow Springs, IL 60480.
Applicant’s representative: William H.
Towle, 127 North Dearborn Street,
Chicago, IL 60602. Authority sought to
operate as a common carrier, by motor
yvehicle, over irregular routes, transport-
ing: Hog mucosa, in bulk, in tank ve-
hicles, from West Point, Miss., to North
Chicago, 111, for 180 days. Supporting
shipper: Abbott Laboratories, 1400 Sher-
idan Road, North Chicago, IL 60480.
Send protests to: R. G. Anderson, Dis-
trict Supervisor, Bureau of Opera-
tions, Interstate Commerce Commission,
Everett McKinley Dirksen Building, 219
South Dearborn Street, Room 1086,
Chicago, IL 60604.

No. MC 128896 (Sub-No. 1 TA), filed
November 6, 1972. Applicant: ANDRES-~
BELL CONSTRUCTION LIMITED, Box
133, Virgil, ON, Canada. Authority sought
to operate as a common carrier, by
motor vehicle, over irregular routes,
transporting: Boats, between ports of
entry on the international boundary
line between the United States and
Canada located on the Detroif, St. Clair,
and St. Lawrence Rivers, on the one
hand, and, on the other, points in the
United States (excluding Alaska and
Hawaii). Restriction: Restricted fto
shipments originating in, or destined to,
the Province of Ontario, Canada, for 180
days. Supporting shippers: John Bruce
Boat Co., 445 Sandlewood Road, Oak-

ville, ON; C & C Yachts Manufacturing
Ltd., 526 Regent Street, Box 970
Niagara-on-the-Lake, ON; Juhlke Thuro
Ltd., Box 999, Beamsville, ON; Haakon
Boats Ltd., 1768 Richfield Avenue, High-
land Park, IL 60035; Burr Sailboat Sales,
Inc., 24030 East Jefferson, St. Clair
Shores, MI 48080; Sheperd Boats Lid.
Post Office Box 640, Niagara-on-the-
T.ake, ON. Send protests to: District
Supervisor George M. Parker, Interstate
Commerce Commission, Bureau of Op-
erations, 612 Federal Building, 111 West
Huron Street, Buffalo, NY 14202.

No. MC 129863 (Sub-No. 8 TA), filed
November 10, 1972, Applicant: FRED-
ERICK L. BULTMAN, INC., 11144 West
Silver Spring Drive, Milwaukee, WI
53225. Applicant’s represéntative: Wil-
liam C. Dineen, 412 Empire Building, 710
North Plankinton Avenue, Milwaukee,
WI 53203. Authority sought to operate
as a contract carrier, by motor vehicle,
over irregular routes, transporting: Fab-
ricated sheet metal products, in shipper-
owned trailers, from Milwaukee, Wis., to
points in Michigan, Illinois, Towa, and
Minnesota, for the account of Ajax Prod-
ucts, for 180 days. Supporting shipper:
Ajax Metal Products, Inc., 5070 West
State Street, Milwaukee, WI 53208 (Fred
C. Engler, President). Send protests to:
District Supervisor John E. Ryden, Bu-
reau of Operations, Interstate Commerce
Commission, 135 West Wells Street,
Room 807, Milwaukee, WI 53203.

No. MC 129870 (Sub-No. 9 TA), filed
November 6, 1972. Applicant: GAS IN-
CORPORATED, 95 East Merrimack
Street, Lowell, MA 01853. Authority
sought to operate as a coniract carrier,
by motor vehicle, over irregular routes,
transporting: Liquid methane, in bulk,
from Philadelphia, Pa., fo McKee City,
N.J., under continuing contract with
South Jersey Gas Co., for 180 days. Sup-
porting shipper: South Jersey Gas Co.,
1 South Jersey Plaza, Route 54, Folsom,
N.J. 08037. Send protests to: James F.
Martin, Jr., Assistant Regional Director,
Bureau of Operations, Interstate Com-
merce Commission, JFK Federal Build-
ing, Government Center, Boston, Mass.
02203.

No. MC 133231 (Sub-No. 9 TA), filed
November 6, 1972. Applicant: ROBERT
A. BRINKER, INC., 21 Diaz Streef, Iselin,
NJ 08830. Applicant’s representative:
George A. Olsen, 69 Tonnele Avenut.
Jersey City, NJ 07306. Authority sought
to operate as a contract carrier, by motor
vehicle, over irregular routes, transport-
ing: Plastic articles, moulds, urethane,
between Corry, Pa. on the one hand,
and, on the other, Linden, N.J., under
contract with Magnus Organ Corp., Lin-
den, N.J., for 180 days. Supporting ship-
per: Magnus Organ Corp., 1600 West
Edgar Road, Route 1, Linden, NJ 07036.
Send protests to: District Supervisor
Robert S. H. Vance, Bureau of Opera-
tions, Interstate Commerce Commission,
970 Broad Street, Newark, NJ 07102.

No. MC 133913 (Sub-No. 2 TA), filed
November 2, 1972. Applicant: FROST
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TRUCKING CO., INC., 677 Washington
street, New York, NY 10014, Applicant’s
representative: George A. Olsen, 69
Tonnele Avenue, Jersey City, NJ 07306.
Authority sought to operate as a com-
mon’ carrier, by motor vehicle, over ir-
regular routes, transporting: Books, and
equipment, materials, and supplies used
in the composition printing and binding
of books (except commodities in bulk),
between points in New York, New Jersey,
and Connecticut, and Brattleboro, Vt.,
Miller’'s Falls, Mass., and Philadelphia,
Pa., for 180 days. Supporting shipper:
The Book Press, 9 East 41st Street, New
York, NY 10017, Send protests to: Paul
W. Assenza, District Supervisor, Inter-
state Commerce Commission, Bureau of
Operations, 26 Federal Plaza, New York,
N.Y. 10007.

No. MC 133977 (Sub-No. 15 TA), filed
October 31, 1972, Applicant: GENE'’S,
INC., 10115 Brookville Salem Road, Clay-
ton, OH 45315. Applicant’s representa-
tive: Gene Cox (same address as above) .
Authority sought to operate as a common
carrier, by motor vehicle, over irregular
routes, transporting: (1) Lenses or re-
flectors, glass, from Greenville, Ohio, to
ports of entry on the international
boundary line between the United States
and Canada located in Michigan; and
(2) returned shipments of the commod-
ities’ packing materials used in shipping
the commodities described above, from
the ports of entry on the international
boundary line between the United States
and Canada located in Michigan and
Greenville, Ohio, for 180 days. Support-
ing shipper: Corning Glass Works, Corn-
ing, N.Y. 14830, Send protests to: Paul J.
Lowry, District Supervisor, Interstate
Commerce Commission, Bureau of Oper-
ations, 5514-B Federal Building, 550
Meain Street, Cincinnati, OH 45202.

No. MC 134323 (Sub-No. 32 TA), filed
November 3, 1972. Applicant: JAY
LINES, INC., 720 N. Grand Street, Mail-
Ing: Post Office Box 4146, Amarillo, TX
79105. Applicant’s representative: Clay-
ton J, Logan (same address as above).,
Authority sought to operate as a con-
tract carrier, by motor vehicle, over ir-
regular routes, transporting: Compres-
sors, electric motors, and other materials,
parts,Aand supplies used in the manu-
facturing and production of household
appliances, furnaces, air cleaners and
conditioners, humidifiers, dehumidifiers,
and related items, from Elkton and
Fre_derick. Md., and Trenton, N.J., to
Effingham and Herrin, 111, for 180 days.
Supporting shipper; Robert C. McArthur,
General Traffic Manager, Fedders Corp.,
Edison, N.J, 08817. Send protests to: Has-
kell B, Ballard, District Supervisor, In-
terstate Commerce Commission, Bureau
of Operations, Box H-4395 Herring Plaza,
Amarillo, Tex, 79101.

: No. MC 134599 (Sub-No. 63 TA), filed
November 8, 1972, Applicant: INTER-
STATE CONTRACT CARRIER COR-
f’gRATION. Mail: Post Office Box 748,

Mce: 265 West 27th South Street
84115), Sait Lake City, UT 84110, Appli-
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cant’s representative: Richard A. Peter-
son, Post Office Box 80806, Lincoln, NE
68501, Authority sought to operate as a
contract carrier, by motor vehicle, over
irregular routes, transporting: Crated
office furniture and parts thereof, and
related advertising sales and promotional
materials, from Grand Rapids, Mich., to
Tustin, Calif., for 180 days. Supporting
shipper: Steelcase, Inc., 1120 36th Street
SE., Box 1967, Grand Rapids, MI 49508,
Phillip T. Catalano, Manager, Traffic
Department. Send protest to: District
Supervisor Lyle D. Helfer, Bureau of
Operations, Interstate Commerce Com-
mission, 5239 Federal Building, 125 South
State Street, Salt Lake City, UT 84111,

No. MC 135936 (Sub-No. 11 TA), filed
November 3, 1972. Applicant: LIEB-
MANN TRANSPORTATION CO,, INC.
Office: U.S. Highway 65 North, Post Office
Box 1022, Iowa Falls, IA 50126. Appli-
cant’s representative: C. H. Rogers (same
address as above). Authority sought to
operate as a common carrier, by motor
vehicle, over irregular routes, transport-
ing: Meat, meat products, meat byprod-
ucts, and articles distributed by meat
packinghouses, as deseribed in sections
A and C of appendix I to the report in
Descriptions in Motor Carrier Certifi-
cates, 61 M.C.C. 209 and 766, except hides
and commodities in bulk, from Mankato,
Kans., to points in Pennsylvania, New
York, New Jersey, Virginia, West Vir-
ginia, Connecticut, Rhode Island, Dela-
ware, Vermont, New Hampshire, Massa-
chusetts, Maine, Maryland, North Caro-
lina, South Carolina, Georgia, and the
District of Columbia, for 180 days. Sup-
porting shipper: Dubuque Packing Co.,
Post Office Box 4225, Wichita, KS 67204.
Send protests to: Herbert W. Allen,
Transportation Specialist, Interstate
Commerce Commission, Bureau of Op-
erations, 875 Federal Building, Des
Moines, Iowa 50309.

No. MC 135949 (Sub-No. 2 TA), filed
October 25, 1972. Applicant: O. H. BALD-
RIDGE AND SONS, INC., Box 289, High-
way 161 E, Centralia, IL 62801, Appli-
cant’s representative: Robert T. Lawley,
300 Reisch Building, Springfield, Il
62701. Authority sought to operate as a
contract carrier, by motor vehicle, over
irregular routes, transporting: Pre-
siressed and precast concrete products,
from Centralia, Ill., to St. Louis, Mo., for
180 days. Supporting shipper: David B.
Horning, Plant Manager, Nelson Concrete
Products, Inc., Post Office Drawer 743,
Centralia, IL 62801. Send protests to:
Harold C. Jolliff, District Supervisor, In-
terstate Commerce Commission, Bureau
of Operations, 518 Leland Office Build-
ing, 527 East Capitol Avenue, Spring-
field, IL 62701.

No. MC 136724 (Sub-No. 2 TA), filed
November 6, 1972. Applicant: HUTT
TRANSPORTATION CO. 5280 West
161st Street, Cleveland, OH 44135, Appli-
cant’s representative: S. Harrison Kahn,
Washington, D.C. 20005. Authority sought
to operate as a common carrier, by motor
vehicle, over irregular routes, transport-
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ing: General commodities, except those
items of unusual value, and explosives
having a prior or subsequent movement
by air, in an express service, between
Cleveland Hopkins International Ajyport,
Cleveland, Ohio, and Detroit Metropoli-
tan Airport, Wayne County, Mich., for
180 days. Supporting shippers: World
Air Shipping, Inc., 190101 Five Points
Road, Cleveland, OH 44142; Seaboard
World Airlines, Post Office Box 81222,
Cleveland Hopkins International Air-
port, Cleveland, OH 44181; All-Airtrans-
port, Inc., 5280 West 161st Street, Cleve-
land, OH. Send protests to: Franklin D.
Bail, District Supervisor, Interstate
Commerce Commission, Bureau of Op-
erations, 181 Federal Office Building,
12403 East Ninth Street, Cleveland, OH
44199.

No. MC 138089 (Sub-No. 1 TA), filed
November 3, 1972. Applicant; DON
SAYERS, 701 Yale, Butte, MT 59701. Au-
thority sought to operate as a contract
carrier, by motor vehicle, over irregular
routes, transporting: Scrap metal, from
Butte, Mont., to the United States-
Canada international boundary line lo-
cated at or near Sweetgrass, Mont., for
180 days. Supporting shipper: Mec-
Cracken Metals, Inc., 631 East Aluminum
Street, Butte, MT 59701. Send protests
to: Paul J. Labane, District Supervisor,
Interstate Commerce Commission, Bu-
reau of Operations, Room 251 U.S. Post
Office Building, Billings, Mont. 59101.

No. MC 138152 (Sub-No. 1 TA), filed

November 3, 1972. Applicant: TROP-
ICAL DISTRIBUTION INTERNA-
TIONAL, INC. 1201 Northeast 45th
Street, Oakland Park, FL 33308. Appli-
cant’s representative: Richard B. Austin,
5720 Southwest 17th Street, Miami, FL
33155. Authority sought to operate as a
common carrier, by motor vehicle, over
irregular routes, transporting: Motor ve-
hicle parts, components, and accessories,
from, to, and between points in Dade,
Broward, Palm Beach, Monroe, Lee, and
Collier Counties, Fla., and the city of
Clewiston, Fla., and its commercial zone,
for 180 days. Supported by: There are
approximately 10 statements of support
attached to the application, which may
be examined here at the Interstate Com-
merce Commission in Washington, D.C.,
or copies thereof which may be exam-
ined at the field office named below.
Send protests to: District Supervisor Jo-
seph B. Teichert, Bureau of Operations,
Interstate Commerce Commission, 5720

. Southwest 17th Street, Room 105, Miami,

FL 33155.

No. MC 138162 TA, filed October 31,
1972. Applictant: SEATON MOVING &
STORAGE CO., 618 South Kansas,
Olathe, KS 66061. Applicant’s represent-
ative: F. Neil Aschemeyer, Suite 1230,
Boatmen's Bank Building, St. Louis, Mo.
63102. Authority sought to operate as a
contract carrier, by motor vehicle, over
irregular routes, fransporting: House-
hold goods, including hold baggage, under
Pack and Crate Contract with the U.S.
Military, between the Richards-Gebaur
AFB, Mo., and Bates County, Mo., and
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points within a 30-mile radius of Rich-
ards-Gebaur AFB, within the counties
of Cass, Clay, and Jackson, Mo., and
Johnson, Wyandotte, and Miami, Kans.,
for 180 days. Supporting shipper: De-
partment of the Army, Office of the Judge
Advocate General, Washington, D.C.
20310. Send protests to: John V. Barry,
District Supervisor, Bureau of Opera-
tions, Interstate Commerce Commission,
1100 Federal Office Building, 911 Walnut
Street, Kansas City, MO 64106.

By the Commission.

[seaL] JosegPH M. HARRINGION,
Acting Secretary.

[FR Doc.72-20753 Filed 12-1-72;8:51 am]

[Notice 170]

MOTOR CARRIER BOARD TRANSFER
PROCEEDINGS

Synopses of orders entered by the Mo-
tor Carrier Board of the Commission
pursuant to sections 212(b), 206(a), 211,
312(b), and 410(g) of the Interstate
Commerce Act, and rules and regulations
prescribed thereunder (49 CFR Part
1132), appear below:

Each application (except as otherwise
specifically noted) filed after March 27,
1972, contains a statement by applicants
that there will be no significant effect on
the quality of the human environment
resulting from approval of the applica-
tion. As provided in the Commission's
special rules of practice, any interested
person may file a petition seeking recon-
sideration of the following numbered pro-
ceedings within 20 days from the date of
publication of this notice. Pursuant to
section 17(8) of the Interstate Commerce
Act, the filing of such a petition will post-
pone the effective date of the order in
that proceeding pending its disposition.
The matters relied upon by petitioners
must be specified in their petitions with
particularity.

No. MC-FC-73835. By order of No-
vember 15, 1972, the Motor Carrier Board
approved the transfer to Walthill Trans-
portation Co., a corporation, Walthill,
Nebr., of the operation rights in Permit
No. MC-133531 issued March 18, 1972, to
Dennis L. Smith, doing business as Smith
Transportation Co., Rosalie, Nebr., au-
thorizing the transportation of farm
equipment (except self-propelled equip-
ment), from the plantsite or warehouse
facilities of Campbell Manufacturing
Co., Inc., at or near Walthill, Nebr., to
points in the United States (except
Hawaili and Alaska; and materials,
equipment, and supplies used in the man-
ufacture of farm equipment (except seif-
propelled equipment), from points in the
United States (except Alaska and Ha-
waii), to the plant or warehouse facili-
ties of Campbell Manufacturing Co.,
Inc., at or near Walthill, Nebr. Earl H.
Scudder, Jr., 605 South 14th Street, Post
Office Box 82028, Lincoln, NE 68501, at-
torney for applicants.

No. MC-FC-74001. By order of No-
vember 13, 1972, the Motor Carrier Board
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approved the transfer to Edward P. Ruff
and Thomas E. Brooks, a partnership,
doing business as Brooks Transportation
Co., Sterling, Colo.,, of the operating
rights in Certificates Nos. MC-73639 and
MC-173639 (Sub-No. 1), issued April 2,
1964, and April 3, 1967, respectively, to
Edward P. Ruff and Barbara A. Ruff, a

‘partnership, doing business as Brooks

Transportation Co., Sterling, Colo., au-
thorizing the transportation of general
commodities, with usual exceptions, be-
tween Sterling, Colo., and Ogallala,
Nebr., serving all intermediate points;
between Holyoke, Colo., and McCook,
Nebr., serving all intermediate points,
and between Grant, Nebr., and Imperial,
Nebr. Arthur R. Hauver and Thomas J.
Burke, Jr., 420 Denver Club Building,
Denver, Colo. 80202, attorneys for ap-
plicants.

No. MC-FC-74016. By order of No-
vember 13, 1972, the Motor Carrier Board
approved the transfer to Marion Trans-
fer, Inc., Wauwatosa, Wis., of Permit No.
MC-134890 issued January 24, 1972, to
Delbert N. DeYoung, doing business as
Cupery & DeYoung Transit, Friesland,
Wis., authorizing the transportation of:
Suede and patent leather and suede and
patent leather products, from Milwau-
kee, Wis., to Akron and Canton, Ohio,
and points in Connecticut, Maryland,
Massachusetts, New Hampshire, New
Jersey, New York, North Carolina, Penn-
sylvania, South Carolina, Texas, Ver-
mont, and West Virginia, with returned
shipments and materials, supplies, and
equipment used in the manufacture or
distribution of the commodities described
above (except in bulk), from the destina~
tion points to Milwaukee, Wis. Dennis
G. Lindner, Peck, Brigden, Petajan, Lind-
ner, Honzik & Peck, S.C., 700 North Water
Street, Milwaukee, WI 53202.

No. MC-FC-74020. By order of Novem-
ber 13, 1972, the Motor Carrier Board
approved the transfer to Edward D.
Pohutsky, doing business as Edward
Pohutsky Movers, 104 Handley Street,
Eynon, PA, of a portion of Certificate No.
MC-60478 issued February 26, 1969, to
William Land, Inc., 350 Depot Street,
Scranton, PA, authorizing the transpor-
tation of: Household goods, as defined
by the Commission, between Scranton,
Pa., and 15 miles thereof, on the one
hand, and, on the other, points in Mas-
sachusetts, Connecticut, New York, New
Jersey, Maryland, Delaware, Ohio, and
the District of Columbia.

No. MC-FC-74033. By order of Novem-
ber 13, 1972, the Motor Carrier Board
approved the transfer to Bryece H. Harri-
son, doing business as Ruse Transfer,
Tabor, Iowa, of the operating rights in
Certificate No. MC-52851 issued June 8,
1959, to Olony Ruse, doing business as
Ruse Transfer & Oil Co., Tabor, Iowa,
authorizing the transportation of vari-
ous commodities from and to specified
points in Towa and Nebraska.

No. MC-FC-74037. By order of Novem=-
ber 13, 1972, the Motor Carrier Board
approved the transfer to Harrison W.
Wood and Carl Rosenbaum, a partner-

ship, doing business as Coal Transport
Co., Little Rock, Ark., of the operating
rights in Certificate No. MC-135885 (Sub-
No. 1), issued July 24, 1972, to Coal
Haulers, Inc., North Little Rock, Ark,
authorizing the transportation of coal
between points in Franklin, Johnson,
Logan, and Pope Counties, Ark., and from
the above-mentioned counties to Fort
Smith and Van Buren, Ark. Donald T.
Jack, Jr., 1550 Tower Building, Litile
Rock, Ark. 72201, attorney for applicants,

[seaL] JoserH M. HARRINGTON,
Acling Secretary.

[FR Doc.72-20754 Filed 12-1-72;8:51 am)

[Notice 1569]

MOTOR CARRIER TEMPORARY
AUTHORITY APPLICATIONS

NOVEMBER 24, 1972.

The following are notices of filing of
applications* for temporary authority
under section 210a(a) of the Interstate
Commerce Act provided for under the
new rules of Ex Parte No. MC-67 (49
CFR Part 1131), published in the Fep-
ERAL REGISTER, issue of April 27, 1965, ef-
fective July 1, 1965. These rules provide
that protests to the granting of an appli-
cation must be filed with the field official
named in the FeperAL REGISTER publica-
tion, within 15 calendar days after the
date of notice of the filing of the appli-
cation is published in the FeprraL REG-
ISTER. One copy of such protests must he
served on the applicant, or its author-
jzed representative, if any, and the pro-
tests must certify that such service has
been made. The protests must be specific
as to the service which such profestant
can and will offer, and must consist of
a signed original and six copies.

A copy of the application is on ﬁ_leA
and can be examined at the Office of the
Secretary, Interstate Commerce Com-
mission, Washington, D.C., and also in
field office to which protests are to be
transmitted.

MOTOR CARRIERS OF PROPERTY

No. MC 111545 (Sub-No. 176 TA), filed
October 2, 1972, Applicant: HOME
TRANSPORTATION COMPANY, INC,
1425 Franklin Road, SE., Post Office Box
6426, Station A, Marietta, GA 30060. Ap-
plicant’s representative: Robert E. Born
(same address as above). Authonty
sought to operate as a common carrier,
by motor vehicle, over irregular routes,
transporting: Trailers designed to be
drawn by passenger automobiles, 1
initial movements; and buildings, in sec-
tions, moving on undercarriages, {rom
points in Henderson County, Tenn., to
points in the United States {except
Alaska and Hawaii), for 180 days. Sup-
porting shipper: Skyline Corp., Elkhart,
Ind. Send protests to: William L.
Scroggs, District Superyisor, Bureau of

1Except as otherwise specifically “‘“‘“"flj;
each applicant states that there will he 1o
significant effect on the quality of the,“i}
man environment resulting from approval
its application.
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operations, Interstate Commerce Com-
mission, 1252 West Peachtree Street,
NW., Room 309, Atlanta, GA 30309.

No. MC 113382 (Sub-No. 16 TA), filed
November 3, 1972. Applicant: NELSEN
BROS., INC., Post Office Box 613, Ne-
praska City, NE 68410. Applicant’s rep-
resentative: Patrick E. Quinn, Post
Office Box 82028, Lincoln, NE 68501, Au-
thority sought to operate as a contract
carrier, by motor vehicle, over irregular
routes, transporting: (1) Paper and
paper products, products produced or
distributed by manufacturers and con-
verters of paper and paper products; and
(2) materials and supplies used in the
manufacture and distribution of the
commodities described in (1) above
(except commbodities in bulk, and com-
modities which because of size or weight
require the use of special equipment),
from St. Paul and Minneapolis, Minn.,
to Sioux Falls, S. Dak., and Lincoln,
Nebr.,, for 180 days. Supporting shipper:
R. C. Nelson, Transportation Manager,
Container Division, Hoerner Waldorf
Corporation, 2250 Wabash Avenue, Box
3260, St. Paul, MN 55165. Send protests
to: Max H. Johnston, District Super-
visor, Bureau of Operations, Interstate
Commerce Commission, 320 Federal
Building and Courthouse, Lincoln, NE
68508. Note: Restriction. The authority
sought hereinabove is restricted to traf-
fic originating at the plantsites or ware-
house facilities utilized by Hoerner Wal-
:‘orf Corp. at St. Paul and Minneapolis,
Minn,

No. MC 113908 (Sub-No. 244 TA),
fled November 8, 1972. Applicant:
ERICKSON TRANSPORT CORP., 2105
East Dale Street, Post Office Box 3180,
Springfield, MO 65804. Applicant's rep-
resenfative: B. B, Whitehead (same ad-
dress as above). Authority sought to
Oberate as a common carrier, by motor
vehicle, over irregular routes, transport-
mng: (1) Alkaline etching compounds,
cleaning compounds and chemicals n.od.,
in bulk, in tank and hopper type vehi-
cles, from Dallas, Tex., to Colorado
Springs, and Loveland, Colo., Joplin and
Springfield, Mo., and Salt Lake City,
Utah; and (2) “spent” commodities
above, from above destination points to
Dallas and Houston, Tex., for 180 days.
Supporting shipper: Davies Supply &
Manufacturing Co., Subsidiary of Mac-
Dermid, Ine, 228 West Fourth Street,
Kansas City, MO 64105. Send protests to:
John V. Barry, District Supervisor, In-
terstate Commerce Commission, Bureau
of Operations, 1100 Federal Office Build-

1&10 g 11 Walnut Street, Kansas City, MO

No. MC 115311 (Sub-No. 141 TA),
filed October 2, 1972. Applicant: J & M
TRANSPORTATION CO., INC., Post
Office Box 488, Milledgeville, GA 31061.
Applicant’s representative: Alan E.
Serby, 1600 First Federal Building, At-
Ig:*.t:x, GA 30303. Authority sought to op-
frale as a common carrier, by motor
vehicle, over irregular routes, transport-
Ing: Cement, in bulk, in pneumatic tank
trallers, from the plantsite of Atlantic
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Cement Co., Inc., on Hutchinson Island
(Chatham County), Ga., to points in
Jasper County, S.C., for 150 days. Sup-
porting shipper: Atlantic Cement Co.,
Inc., Post Office Box 30, Stamford, CT
06904. Send protests to: William L.
Scroggs, District Supervisor, Interstate
Commerce Commission, Bureau of Oper-
ations, 1252 West Peachtree Street, Room
309, Atlanta, GA 30309.

No. MC 116077 (Sub-No. 333 TA),
filed November 6, 1972. Applicant:
ROBERTSON-TANK LINES, INC., 2000
West Loop South, Suite 1800, Houston,
TX 77027. Authority sought to operate
as a common carrier, by motor vehicle,
over irregular routes, transporting: (1)
Chromic sulfuric solutions and etchants,
in bulk, in tank vehicles, from Garland,
Tex., to Reisterstown, Md.; and (2) spent
elchants, in bulk, in tank vehicles, from
Reisterstown, Md., to Garland, Tex., for
180 days. Supporting shipper: Southern
California Chemical Co., Inc., 1000 Profit
Drive, Garland, TX 75040. Send protests
to: John C. Redus, District Supervisor,
Interstate Commerce Commission, Bu-
reau of Operations, Post Office Box
61212, Houston, TX 77061.

No. MC 116077 (Sub-No. 334 TA), filed
November 7, 1972, Applicant: ROBERT-
SON TANK LINES, INC. 2000 West
Loop South, Suite 1800, Houston, TX
77027. Applicant's representative: J. C,
Browder (same address as above). Au-
thority sought to operate as a common
carrier, by motor vehicle, over irregular
routes, transporting: Cupric chloride, in
bulk, in tank vehicles, from Oklahoma
City, Okla., to Garland, Tex., for 180
days. Supporting shipper: Southern
California Chemical Co., Inc., 1000 Profit
Drive, Garland, TX 75040. Send protests
to: John C. Redus, District Supervisor,
Bureau of Operations, Interstate Com-
merce Commission, Post Office Box
61212, Houston, TX 77061.

No. MC 117565 (Sub-No. 71 TA), filed
October 26, 1972. Applicant: MOTOR
SERVICE COMPANY, INC., Post Office
Box 448, Off: Route 3, Coshocton, OH
43812. Applicant’s representative: John
R. Hafner (same address as above). Au-
thority sought to operate as a common
carrier, by motor vehicle, over irregular
routes, transporting: Motor homes, in
driveaway service, from the plantsite of
Skyline Corp., near McMinnville, Oreg.,
to points in Arizona, California, Colo-
rado, Idaho, Montana, Nevada, New
Mexico, North Dakota, South Dakota,
Utah, Washington, and Wyoming, for
180 days. Supporting shipper: Skyline
Corp., Escapade Motor Homes Division,
2520 Bypass Road, Elkhart, IN 46514,
Send protests to: Frank L. Calvary, Dis-
trict Supervisor, Bureau of Operations,
Interstate Commerce Commission, 225
Federal Building and U.S. Courthouse, 85
Marconi Boulevard, Columbus, OH
43215.

No. MC 118159 (Sub-No. 127 TA), filed
November 6, 1972. Applicant: EVERETT
LOWRANCE, INC., 1925 National Plaza,
Tulsa, OK 74151. Applicant’s representa-
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tive: Jack R. Anderson (same address as
above). Authority sought to operate as
a common carrier, by motor vehicle, over
irregular routes, transporting: Frozen
potatoes and potaio products, from
Grand Forks, N. Dak., to Irving, Tex.,
Nashville and Chattanooga, Tenn., At-
lanta and Columbus, Ga., Montgomery,
Ala., Little Rock, Ark.; Lawton, Okla.,
New Orleans, La., and St. Louis, Mo., for
180 days. Supporting shipper: Potato
Service, Inc.,, W. J. Feeleman, Director
of Transportation, Roslyn Heights, NY
11577. Send protfests to: C. L. Phillips,
District Supervisor, Bureau of Opera-
tions, Interstate Commerce Commission,
Room 240—O0ld Post Office Building, 215
Northwest Third, Oklahoma City, OK
73102.

No. MC 118178 (Sub-No. 13 TA), filed
November 3, 1972. Applicant: BILL
MEEKER, 1632 North Mosley, Wichita,
KS 67202. Authority sought to operate
as a common carrier, by motor vehicle,
over irregular routes, transporting:
Meat, meat products, meat byproducts,
and articles disiributed by meat pack-
inghouses, as described in sections A and
C of Appendix I to the report in Descrip-
tions in Motor Carrier Certificates 61
M.C.C. 209 and 766, except hides and
commodities in bulk, from plantsite of
Dubugue Packing Co., at or near Manka-
fo, Kans., to points in Towa, Wisconsin,
Illinois, Ohio, Indiana, Kentucky, Mis-
souri, Tennessee, South Carolina, North
Carolina, Georgia, Florida, Alabama,
Louisiana, Mississippi, and Virginia, for
180 days. Supporting shipper: Dubuque
Packing Co., Mankato, Kans. Send pro-
tests to: M. E. Taylor, District Super-
visor, Interstate Commerce Commission,
Bureau of Operations, 501 Petroleum
Building, Wichita, KS 67202.

No. MC 119789 (Sub-No. 129 TA), filed
November 9, 1972. Applicant: CARAVAN
REFRIGERATED CARGO, INC., Post
Office Box 6188, 1612 East Irving Boule-
vard, Dallas, TX 75222. Applicant’s rep~
resentative: James N. Wenchester (same
address as above). Authority sought to
operate as a common carrier, by motor
vehicle, over irregular routes, transport-
ing: Playground apparatus, recreational
equipment, and sporting goods, from
Bossier City, La., fo points in North Caro-
lina, South Carolina, Georgia, Florida,
Virginia, Alabama, and Mississippi, for
180 days. Nore: Applicant does not in-
tend to tack authority. Supporting ship-
per: Gym-Dandy, Inc., Post Office Box
5637, Bossier City, LA 71010. Send pro-
tests to: District Supervisor E. K. Willis,
Jr.,, Bureau of Operations, Interstate
Commerce Commission, 1100 Commerce
Street, Room 13C12, Dallas, TX 75202.

No. MC 123048 (Sub-No. 236 TA), filed
November 6, 1972. Applicant: DIAMOND
TRANSPORTATION SYSTEM, INC.,
1919 Hamilton Avenue, Racine, WI 53401.
Applicant’s representative: Carl S, Pope
(same address as above). Authority
sought to operate as a common carrier,
by motor vehicle, over irregular routes,
transporting: Truck tractors, parts and
attachments and accessories (restricted
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to truck tractors which are transported
on trailers and which weigh less than
15,000 pounds each), from Bowling
Green, Ohio, to points in the United
States (except Alaska and Hawaii), for
180 days. Supporting shipper: Daybrook-
Ottawa Division, Gulf & Western Metals
Forming Co., 1175 North Main Street,
Bowling Green, OH 43402 (James E.
Flagg, controller) . Send protests to: Dis-
trict Supervisor John E. Ryden, Bureau
of Operations, Interstate Commerce
Commission, 135 West Wells Street,
Room 807, Milwaukee, WI 53203.

No. MC 124083 (Sub-No. 45 TA), filed
November 1, 1972. Applicant: SKINNER
MOTOR EXPRESS, INC., 1035 South
Keystone Avenue, Indianapolis, IN 46203.
Applicant’s representative: Walter F.
Jones, Jr., 601 Chamber of Commerce
Building, Indianapolis, IN. Authority
sought to operate as a common carrier,
by motor vehicle, over irregular routes,
transporting: Ferrous sulphate crystals,
by dump trucks, from Indianapolis, Ind.,
to points in St. Clair County, Ill., St.
Louis County, Mo., and St. Louis, Mo., for
180 days. Supporting shipper: Vertex
Chemical Corp., Post Office Box 275,
Dupo, IL 62239. Send protests to: District
Supervisor James W. Habermehl. Bureau
of Operations, Interstate Commerce
Commission, 802 Century Building, 36
South Pennsylvania Street, Indianapolis,
IN 46204.

No. MC 124221 (Sub-No. 38 TA), filed
November 8, 1972. Applicant: HOWARD
BAER, Route 98 West, Post Office Box 27,
Morton, IL 61550. Applicant’s represent-
ative: Robert W. Loser, 1009 Chamber
Commerce Building, Indianapolis, IN
46204. Authority sought to operate as a
contract carrier, by motor vehicle, over
irregular routes, transporting: Meats,
other than suspended meats, such as are
used in the manufacture of wieners,
lunch meats, and sausage products, from
Aurora, Bradley, Chicago, and Peoria,
Ill.; Indianapolis, South Bend, and
Logansport, Ind.; Storm Lake, Iowa;
Wichita, Kans.; Albert Lea, Minn.; St.
Louis, Mo.; Amarillo, Dallas, and El
Paso, Tex.; Green Bay, Wis.; New Or-
leans, La.; Memphis, Tenn.; Louisville,
Ky.; Pittsburgh, Pa.; Roanoke, Va.; and
Atlanta, Ga. To the Kroger Co. sausage
plant facility located in Springdale,
Ohio, and the storage facilities for this
plant at Cincinnati, Ohio, for 180 days.
Supporting shipper: The Kroger Co.,
Processed Foods Division. Send protests
to: Richard K. Shullaw, District Super-
visor, Interstate Commerce Commission,
Everett McKinley Dirksen Building, 219
South Dearborn Street, Room 1086, Chi-
cago, IL 60604,

No. MC 127660 (Sub-No. 3 TA), filed

. November 8, 1972. Applicant: KENNETH
1. EBY, 10208 South East French Road,
Vancouver, WA 98664. Authority sought
to operate as a common carrier, by motor
vehicle, over irregular routes, transport-
ing: Boats, between points in Oregon,
Washington, and California, for 180
days. Note: Applicant states it does in-
tend to tack with the authority in MC
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127660. Supporting shippers: Warren
Jensen, Cruise-A-Home, Everett, Wash.;
Jim Carlson, 919 Northeast Marine
Drive, Portland, OR 97211; Jim Lafferty,
1130 North Jantzer Drive, Portland, OR
97217. Send protests to: District Super-
visor W. J. Huetig, Bureau of Operations,
Interstate Commerce Commission, 450
Multnomah Building, 319 Southwest
Pine Street, Portland, OR 97204.

No. MC 128988 (Sub-No. 22 TA), filed
November 7, 1972, Applicant: JO/KEL,
INC., 15055 East Salt Lake Avenue, Post
Office Box 1249, City of Industry, CA
91749, Applicant’s representative: Louis
C. Currier, Post Office Box 82028, Lin-
coln, NE 68501. Authority sought to op-
erate as a contract carrier, by motor ve-
hicle, over irregular routes, transporting:
Air conditioning, camping, heating, rec=
reational, and mobile home equipment,
and equipment, materials, and supplies
utilized in the manufacture, distribution,
and sale of air conditioning, camping,
heating, mobile home and recreational
equipment for the account of the Cole-
man Co., from Santa Fe Springs, Calif.,
to points in Elkhart, Kosciusko, La
Grange, La Port, Marshall, Noble, and
St. Joseph Counties, Ind., and Berrien,
Calhoun, Cass, Lenawee, St. Joseph, and
Shiawassee Counties, Mich. Restriction:
The authority sought herein is to be re-
stricted against the transporation of
commodities in bulk or those which by
reason of size or weight require the use
of special equipment, for 180 days. Sup-
porting shipper: The Coleman Co., Inc.,
General Offices: Wichita, Kans, 67201,
Send protests to: John E. Nance, Officer-
In-Charge, Interstate Commerce Com-
mission, Bureau of Operations, Room
7708, Federal Building, 300 North Los
Angeles Street, Los Angeles, CA 90012.

No. MC 134601 (Sub-No. 3 TA), filed
November 8, 1972. Applicant: GOOSE
CREEK TRANSPORT, INC., Rural De-
livery No. 1, Ashville, N.Y. 14710. Appli-
cant’s representative: Kenneth T. John-
son, Bankers Trust of Jamestown Build-
ing, Jamestown, N.Y. 14701. Authority
sought to operate as a coniract carrier,
by motor vehicle, over irregular routes,
transporting: Meats, meat products and
meat byproducts, dairy products and ar-
ticles distributed by meat packinghouses
(except hides and commodities in bulk)
as described in sections A, B, and C of
Appendix I to the report in Descriptions
in Motor Carriers Certificates, 61 M.C.C.
209 and 766, under a continuing contract
with Fairbank Farms, Inc., from the
town of Harmony (Chautauqua County),
N.Y., to points in the counties of Adams,
Allegheny, Armstrong, Beaver, Bedford,
Blair, Bradford, Butler, Cambria, Cam-
eron, Centre, Clarion, Clearfield, Clinton,
Columbia, Elk, Fayette, Forest, Franklin,
Fulton, Greene, Huntingdon, Indiana,
Jefferson, Juniata, Lawrence, Lycoming,
Mercer, Mifflin, Montour, Northumber-
land, Perry, Potter, Schuylkill, Snyder,
Somerset, Sullivan, Susquehanna, Tioga,
Union, Washington, Westmoreland, and
Wyoming, Pa., and to points in the coun-
ties of Ashtabula, Columbiana, Mahon-
ing, and Trumbull, Ohio, for 180 days.

Supporting shipper: Fairbank Farms,
Inc., Rural Delivery No. 1, Ashville, N.Y,
14710, Send protests to: District Super-
visor George M. Parker, Interstate Com-
merce Commission, Bureau of Opera-
tions, 612 Federal Building, 111 Huron
Street, Buffalo, NY 14202,

No. MC 134915 (Sub-No. 3 TA), filed
November 6, 1972. Applicant: SOUTH-
WEST REFRIGERATED DIST., INC,
doing business as, REFRIGERATED
DISTRIBUTING, 600 Prescott Ave-
nue, St. Louis, MO 63147. Authority
sought to operate as a common carrier,
by motor vehicle, over irregular routes,
transporting: Meats, meat packinghouse
products and commodities used by pack-
ing houses, set forth in Appendix I to
Descriptions in Motor Carrier Certifi-
cates, 61 M.C.C. 209 and 766, except abra-
sives, detergents, soap, soap stock, soap
products, and frozen foods, between
points in the East St. Louis, Ill., com-
mercial zone, on the one hand, and, on
the other, that part of Missouri bound
on the north by Missouri Highway 72,
beginning at the junction of Missouri
Highways 72 and 19 at or near Salem,
Mo., thence over Missouri Highway 72 to
its junction with U.S. Highway 61 at or
near Scott City, Mo., thence over US.
Highway 61 to the Mississippi River,
thence south along the Mississippi River
to the Missouri-Arkansas State line,
thence west along the Missouri-Arkansas
State line to Missouri Highway 19,
thence north over Missouri Highway 19
to the point of beginning, for 180 days.
Supporting shippers: Oscar Mayer & Co,,
Inc., Madison, Wis. 53701; Hormel, Post
Office Box 800, Austin, MN 55912; Swift
Processed Meats Co., 115 West Jackson,
Chicago, IL 60604; the Rath Packing Co,
Post Office Box 330, Waterloo, IA 50704;
Wetterau Foods, Inc., Scott City, Mo.
63780. Send protests to: District Super-
visor J. P. Werthmann, Interstate Com-
merce Commission, Bureau of Opera-
tions, Room 1465, 210 North 12th Street,
St. Louis, MO 63101.

No. MC 135197 (Sub-No. 4 TA), filed
November 8, 1972. Applicant: LEESER
TRANSPORTATION, INC., Post Office
Box 545, Palmyra, MO 63461. Applicm}t's
representative: Leonard A. JaskiewicZ
1730 M Street NW., Suite 501, Washing-
ton, DC 20036. Authority sought to oper-
ate as a common carrier, by molor
vehicle, over irregular routes, transport-
ing: (1) Ammonium chloride, in pack-
ages, from Solvay, N.Y., and Wyandotte,
Mich., to the plantsite of American
Cyanamid Co., at South River, Mo
(Marion County); (2) ammonium sul=
phate, in packages, from Philadelphia,
Pa., and Buffalo, N.Y., to the plantsite
of American Cyanamid Co., at Soutl
River, Mo. (Marion County); (3) boric
acid, in packages, from Des Plaines, 11,
to the plantsite of American Cyanamid
Co., at South River, Mo, (Marion
County) ; (4) casein, in packages, f}‘om
Tyler, Tex., to the plantsite of American
Cyanamid Co., at South River, Mo.
(Marion County); (5) corn flour, I
packages, from Indianapolis, Ind., fo the
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plantsite of American Cyanamid Co., ab
South River;Mo. (Marion County); (6)
corn starch,'in packages, from Agro, I1l.,
Muscatine, Towa; and East St. Louis, m
to the plantsite of American Cyanamid
Co, at South River, Mo. (Marion
county) ; (7) diammonium phosphate, in
packages, from Trenton, Mich., to the
plantsite of American Cyanamid Co., ab
South River, Mo. (Marion County); (8)
lime and limestone, in packages, and in
bulk, from Tate, Ga., Quincy and Thorn-
ton, 1., to the plantsite of American
Cyanamid Co., at South River, Mo.
(Marion County); and (9) perlite, in
packages, from Crawfordsville, Ind., and
Antonito, Colo., to the plantsite of Ameri-
can Cyanamid Co., at South River, Mo.
(Marion County), for 180 days. Support-
ing shipper: American Cyanamid Co.,

NOTICES

Post Office Box 400, Princeton, NJ 08540.
Send protests to: Vernon V. Coble, Dis~
trict Supervisor, Bureau of Operations,
Interstate Commerce Commission, 1100
Federal Office Building, 911 Walnut
Street, Kansas City, MO 64106.

No. MC 138090 (Sub-No. 1 TA), filed
November 9, 1972, Applicant: L & M
PRODUCE AND TRUCK LINES,( 51 Lu-
verne Avenue, Downsview, ON, Canada.
Applicant’s representative: Robert D.
Gunderman, Statler Hilton, Suite 1708,
Buffalo, N.Y. 14202. Authority sought to
operate as a common carrier, by motor
vehicle, over irregular routes, transport-
ing: Crated and wuncrated office and
stacking chairs, and replacement parts,
in mixed loads, from ports of entry on
the international boundary line between

25807

the United States and Canada at the
Detroit and Niagara Rivers to Jackson-
ville, Tampa, and Miami, Fla,, Atlanta,
Ga., Birmingham and Mobile, Ala., New
Orleans, La., and Dallas, Tex., for 180
days. Restriction: Restricted to traffic
originating at the plantsite or storage
facility of Global Upholstery Co., Ltd.,
Downsview, Ontario, Canada. Send pro-
tests to: District Supervisor George M.
Parker, Interstate Commerce Commis-~
sion, Bureau of Operations, 612 Federal
Building, 111 West Huron Street, Buffalo,
NY 14202,

By the Commission.

[SEAL] ROBERT L, OswALD,
Secretary.

[FR Doc.72-20690 Filed 11-30-72;8:53 am]
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An

Invaluable Reference
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TO OI 1972/73 Edition

This guidebook provides
information about significant
programs and functions of

the U.S. Government agencies,
and identifies key officials

in each agency.

Included with most
agency statements are
“Sources of Information
sections which give helpful
information on;

® Employment

® Contracting with the
Federal Government

® Environmental programs

e Small business opportunities

® Federal publications

® Speakers and films available
to civic and educational groups

This handbook is a ““must’’ for
teachers, students, librarians,
researchers, businessmen,
and lawyers who need current
official information about the
U.S. Government.

$3.00

Paperbound, with charts
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MAIL ORDER FORM To:
Superintendent of Documents, Government Printing Office, Washington, D.C. 20402 For Use of Supt, Docs.
Enclosed find $....c..ccocaunne (check, money order, or Supt. of Documents coupons). Please send me ‘Enclosed
.................... copies of the UNITED STATES GOYERNMENT ORGANIZATION MANUAL, 1972/73, at To be mailed
$3.00 per copy. (Catalog No. GS 4.109:972) (Stock No. 2203-0035) mlater -
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Pe. 5 this ord Name Refund -
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