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U.s. GOVERNMENT ACCOUNT-
ABILITY OFFICE LEGAL OPINION

Mr. CRAMER. Mr. President, I ask
unanimous consent to have printed in
the RECORD the Government Account-
ability Office opinion letter dated June
25, 2025.

There being no objection, the mate-
rial was ordered to be printed the
RECORD, as follows:

DECISION

Matter of: U.S. Department of the Interior,
Bureau of Land Management—Applica-
bility of the Congressional Review Act to
North Dakota Field Office Record of De-
cision and Approved Resource Manage-
ment Plan

File: B-337175

Date: June 25, 2025

DIGEST

The U.S. Department of the Interior, Bu-
reau of Land Management (BLM) issued the
North Dakota Field Office Record of Deci-
sion and Approved Resource Management
Plan (North Dakota RMP). The North Da-
kota RMP replaced the 1988 North Dakota
Resource Management Plan and provides di-
rectives and guidance for the management of
BLM-administered lands across North Da-
kota.

The Congressional Review Act (CRA) re-
quires that before a rule can take effect, an
agency must submit the rule to both the
House of Representatives and the Senate, as
well as the Comptroller General. CRA adopts
the definition of ‘‘rule’” under the Adminis-
trative Procedure Act (APA) but excludes
certain categories of rules from coverage. We
conclude that the North Dakota RMP meets
the APA definition of a rule, and no CRA ex-
ception applies. Therefore, the North Dakota
RMP is a rule subject to CRA’s submission
requirements.

DECISION

On January 14, 2025, the U.S. Department
of the Interior (Interior), Bureau of Land
Management (BLM), issued the North Da-
kota Field Office Record of Decision and Ap-
proved Resource Management Plan (North
Dakota RMP).! We received a request for a
decision as to whether the North Dakota
RMP is a rule for purposes of the Congres-
sional Review Act (CRA).2 As discussed
below, we conclude that the North Dakota
RMP is a rule for purposes of CRA.

Our practice when issuing decisions is to
obtain the legal views of the relevant agency
on the subject of the request.? Accordingly,
we reached out to Interior to obtain the
agency’s views.? We received Interior’s re-
sponse on April 18, 2025.5

BACKGROUND

BLM Public Land Management

Under the Federal Land Policy and Man-
agement Act of 1976, as amended (FLPMA),
BLM is responsible for developing, maintain-
ing, and, when appropriate, revising ‘‘land
use plans which provide by tracts or areas
for the use of the public lands.””® BLM land
use plans, referred to as ‘‘resource manage-
ment plans’” (RMPs), establish goals and ob-
jectives to guide future land and resource
management actions implemented by BLM.7
Pursuant to FLPMA, BLM established proce-
dures for the development, revision, and
amendment of RMPs.8
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The objective of resource management
planning is to maximize resource values for
the public through a rational, consistently
applied set of regulations and procedures
which promote the concept of multiple use
management.® An RMP generally establishes
land use designations; allowable resource
uses, resource conditions, goals, and objec-
tives; program constraints and general man-
agement practices; areas to be covered by
more specific plans; and other related infor-
mation.10
North Dakota Resource Management Plan

BLM determined that its 1988 North Da-
kota RMP needed revision to address signifi-
cant changes in resource conditions, evolv-
ing demands for land use, advances in tech-
nology, updated policies and program guid-
ance, and the availability of new scientific
data since the original RMP was developed
in 1988.11 On July 28, 2020, BLM issued a no-
tice in the Federal Register initiating the
process to revise the 1988 North Dakota
RMP.12

On January 8, 2025, following a comprehen-
sive planning process, including public
scoping and comment, data analysis, alter-
native development, environmental review,
stakeholder engagement, and selection of a
preferred management approach, BLM ap-
proved the North Dakota RMP through a
Record of Decision (ROD) incorporated into
the document.13 The ROD states that it rep-
resents the agency’s final decision, issued
after completing procedures required by
FLPMA, environmental reviews in accord-
ance with the National Environmental Pol-
icy Act (NEPA), and considering public com-
ments.14

The North Dakota RMP provides directives
and guidance on how 58,500 acres of BLM-ad-
ministered surface land and 4.1 million acres
of BLM-administered mineral estate, mostly
split estate, across North Dakota will be
used and managed over the next 20 years.l®
More specifically, it establishes various land
uses for recreation, motorized vehicles, oil
and gas leasing, renewable energy projects,
grazing, wildlife habitat protection, and cul-
tural preservation.16
Congressional Review Act

CRA, enacted in 1996 to strengthen con-
gressional oversight of agency rulemaking,
requires federal agencies to submit a report
on each new rule to both houses of Congress
and to the Comptroller General for review
before a rule can take effect.!” The report
must contain a copy of the rule, ‘‘a concise
general statement relating to the rule,” and
the rule’s proposed effective date.'’® CRA al-
lows Congress to review and disapprove rules
issued by federal agencies for a period of 60
days using special procedures.!® If a resolu-
tion of disapproval is enacted, then the new
rule has no force or effect.20

CRA adopts the definition of ‘‘rule’” under
the Administrative Procedure Act (APA),
which states that a rule is ‘‘the whole or a
part of an agency statement of general or
particular applicability and future effect de-
signed to implement, interpret, or prescribe
law or policy or describing the organization,
procedure, or practice requirements of an
agency.’’ 21 However, CRA excludes three cat-
egories of rules from coverage: (1) rules of
particular applicability; (2) rules relating to
agency management or personnel; and (3)
rules of agency organization, procedure, or
practice that do not substantially affect the
rights or obligations of non-agency parties.22

Interior did not submit a CRA report to
Congress or the Comptroller General on the
North Dakota RMP.23 In its response to us,
Interior provided additional information
about the North Dakota RMP but did not
state a position as to whether it is a rule
under CRA .24



June 26, 2025

state a position as to whether it is a rule
under CRA.2¢

DISCUSSION

To determine whether the North Dakota
RMP is a rule subject to review under CRA,
we first address whether it meets the APA
definition of a rule. As explained below, we
conclude that it does. We then consider
whether the North Dakota RMP falls within
any CRA exceptions. We conclude that it
does not. As such, the North Dakota RMP is
subject to review under CRA.

The North Dakota RMP is a Rule Under APA

Applying APA’s definition of rule, the
North Dakota RMP meets all of the required
elements. First, the North Dakota RMP is an
agency statement as it was issued by BLM, a
federal agency.25

Second, the rule is of future effect as it is
to be used to guide the use of the public land
for the next 20 years.26 Decisions made in the
North Dakota RMP became effective on Jan-
uary 8, 2025, when the Record of Decision was
signed.?” As of that date, according to BLM,
the North Dakota RMP will guide manage-
ment of BLM-managed public lands in the
planning area for the next 15 to 20 years for
the benefit of current and future genera-
tions.28 Therefore, the North Dakota RMP
has future effect.

Finally, the North Dakota RMP imple-
ments, interprets, or prescribes law or pol-
icy, because it designates areas of BLM-ad-
ministered land for certain purposes in ac-
cordance with BLM’s responsibilities for
land use management under FLPMA. The
North Dakota RMP establishes a broad
framework for land use management, gov-
erning approximately 58,500 acres of BLM-ad-
ministered surface land and 4.1 million sub-
surface acres of BLM-managed land and min-
erals across North Dakota.2® Specifically, it
designates various land uses for the public,
including recreation, motorized vehicle ac-
cess, oil and gas leasing, renewable energy
development, grazing, wildlife habitat con-
servation, and cultural preservation.30

Our conclusion here is consistent with our
previous decisions finding that similar land
use plans and RMPs implement, interpret, or
prescribe law or policy.3! For instance, in B-
238859, Oct. 23, 2017, we found that an amend-
ment to the Forest Service’s Tongass Land
and Resource Management Plan (Tongass
Amendment) implemented law by estab-
lishing new criteria for the sale of timber to
non-agency parties. We explained that with
the Tongass Amendment, the Forest Service
set forth its policy for timber sales and thus

implemented its statutory responsibility
under the National Forest Management
Act.32

Similarly in B-329065, Nov. 15, 2017, we con-
cluded that four RMPs issued by BLM pre-
scribed policy by establishing available uses
for the areas that each RMP covered. We
noted that each RMP implemented provi-
sions of FLPMA and other applicable statu-
tory and regulatory provisions.33 The same
can be said for the North Dakota RMP as
issue here. The North Dakota RMP imple-
ments FLPMA and prescribes policy by des-
ignating or foreclosing specific activities or
land use on BLM-administer land. As such,
the North Dakota RMP meets the third ele-
ment of APA’s definition of a rule. Having
satisfied all the required elements, the North
Dakota RMP meets the APA definition of
rule.

CRA Exceptions

We must next determine whether any of
CRA’s three exceptions apply. CRA provides
for three types of rules that are not subject
to its requirements: (1) rules of particular
applicability; (2) rules relating to agency
management or personnel; and (3) rules of
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agency organization, procedure, or practice
that do not substantially affect the rights or
obligations of non-agency parties.3¢
(1) Rule of Particular Applicability

Consistent with our previous decisions, the
North Dakota RMP is a rule of general appli-
cability, rather than particular applica-
bility. In B-238859, Oct. 23, 2017, the Forest
Service proffered that its Tongass Amend-
ment was a rule of particular applicability
because it applied to a single national forest.
We disagreed, noting that the Tongass
Amendment governed all natural resource
management activities, all projects approved
to take place, and all persons or entities
using the forest. As such, it was a rule of
general applicability.3® Likewise, the North
Dakota RMP establishes land use designa-
tions that govern all activities conducted by
any person or entity on BLM-administered
land and subsurface estate managed by the
North Dakota Field Office, making it a rule
of general applicability.

(2) Rule of Agency Management or Personnel

The North Dakota RMP is not a rule of
agency management or personnel. We have
previously held that rules that fall into this
category relate to purely internal agency
matters.3¢ Because the North Dakota RMP is
concerned with public use of the areas it gov-
erns rather than management of BLM itself
or its personnel, it does not meet CRA’s sec-
ond exception.

(3) Rule of Agency Organization, Procedure, or
Practice That does not Substantially Affect
Non-Agency Parties

Lastly, the North Dakota RMP is not a
rule of agency organization, procedure, or
practice that does not substantially affect
the rights or obligations of non-agency par-
ties.37

We have previously explained that this ex-
ception was modeled on the APA exception
to notice-and-comment rulemaking require-
ments for ‘‘rules of agency organization, pro-
cedure, or practice[.]’”’38 The purpose of the
APA exception is to ensure ‘‘that agencies
retain latitude in organizing their internal
operations,” so long as such rules do not
have a substantial impact on non-agency
parties.3®

Following this interpretation in the CRA
context, we have only applied CRA’s third
exception to rules that primarily focus on
the internal operations of an agency. For
instance, in B-329926, Sept. 10, 2018, we found
that updates to a Social Security Adminis-
tration (SSA) hearing manual governing
SSA adjudicators’ use of information from
the internet qualified as a rule of agency or-
ganization, procedure, or practice. There, the
manual outlined procedures for SSA employ-
ees to follow in processing and adjudicating
benefits claims. Because the manual was di-
rected to and binding only on SSA officials
without imposing new burdens on claimants,
we concluded that the manual met CRA’s
third exception.4!

In contrast, rules that are directed at and
primarily concerned with the behavior of
non-agency parties do not fall within this
category.42 Thus, in B-274505, Sept. 16, 1996,
we declined to apply CRA’s third exception
to a Forest Service memorandum on the
Emergency Salvage Timber Sale Program,
because it was not limited to the Forest
Service’s methods of operations. Instead, the
memorandum established the standards by
which program determinations would be
made, thus directly affecting the area for
and number of timber sales that would result
in contracts. In essence the memorandum
went beyond how the Forest Service orga-
nized its internal operations.43 Similarly, in
B-238859, Oct. 23, 2017, we declined to apply
CRA’s third exception to the Tongass
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Amendment, because it was directed at land
and resource use by non-agency parties.4¢

Here, the North Dakota RMP does entail
some changes to agency procedure as it in-
troduces new internal directives, practices,
and procedures necessary to carry out these
policies.?® However, like the Forest Service
memorandum in B-274505 and the Tongass
Amendment in B-238859, the North Dakota
RMP is not limited to changes in internal
agency operations. Instead, the North Da-
kota RMP is directed at, and concerns itself
primarily with, the behavior of non-agency
parties. Therefore, the North Dakota RMP
does not qualify as a rule of agency organiza-
tion, procedure or practice.

We must also consider whether the North
Dakota RMP substantially affects the rights
or obligations of non-agency parties.® When
analyzing this aspect of CRA’s third excep-
tion, ‘‘the critical question is whether the
agency action alters the rights or interests
of the regulated entities.”’4” Along similar
lines, courts have determined that ‘‘[aln
agency rule that modifies substantive rights
and interests can only be nominally proce-
dural, and the exemption for such rules of
agency procedure cannot apply.’’ 48

In previous decisions, we have consistently
concluded that where an RMP designates use
by non-agency parties in the areas it gov-
erns, it has a substantial effect.4® For in-
stance, in B-275178, July 3, 1997, we reached
this conclusion by noting that the Forest
Service’s RMP provided a ‘‘management pre-
scription” giving general direction on what
may occur within an area allocated to a par-
ticular land use designation. Similarly, in B—
329065, Nov. 15, 2017, we concluded that four
BLM RMPs had a substantial effect on non-
agency parties where the plans limited the
use of public land and prohibited mining and
operation of off-highway vehicles in the
areas they governed.

Consistent with our caselaw on other
RMPs, the North Dakota RMP has a substan-
tial effect on non-agency parties. Specifi-
cally, it governs when and where the public
may engage in activities such as recreation,
motorized vehicle use, oil and gas leasing,
renewable energy development, and grazing,
thereby altering their substantive rights and
obligations. Accordingly, the North Dakota
RMP fails to meet CRA’s third exception.

CONCLUSION

The North Dakota RMP is a rule for pur-
poses of CRA because it meets the definition
of a rule under APA and no CRA exception
applies. Therefore, the North Dakota RMP is
subject to CRA’s requirement that it be sub-
mitted to Congress and the Comptroller Gen-
eral before it can take effect.

EDDA EMMANUELLI PEREZ,
General Counsel.
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MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to

CONGRESSIONAL RECORD — SENATE

the Senate by Mr. Hanley, one of his
secretaries.

————————

EXECUTIVE MESSAGES REFERRED

In executive session the Presiding Of-
ficer laid before the Senate messages
from the President of the TUnited
States submitting sundry nominations
which were referred to the appropriate
communities.

(The messages received today are
printed at the end of the Senate
proceedings.)

———

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. RISCH, from the Committee on
Foreign Relations, without amendment and
with a preamble:

S. Res. 52. A resolution recognizing reli-
gious freedom as a fundamental right, ex-
pressing support for international religious
freedom as a cornerstone of United States
foreign policy, and expressing concern over
increased threats to and attacks on religious
freedom around the world.

By Mr. GRASSLEY, from the Committee
on the Judiciary, with an amendment in the
nature of a substitute:

S. 1829. A bill to combat the sexual exploi-
tation of children by supporting victims and
promoting accountability and transparency
by the tech industry.

————

EXECUTIVE REPORTS OF
COMMITTEES

The following executive reports of
nominations were submitted:

By Mr. WICKER for the Committee on
Armed Services.

*Navy nomination of Vice Adm. Charles B.
Cooper II, to be Admiral.

*Air Force nomination of Lt. Gen. Alexus
G. Grynkewich, to be General.

Air Force nominations beginning with
Brig. Gen. David M. Castaneda and ending
with Brig. Gen. Dean D. Sniegowski, which
nominations were received by the Senate and
appeared in the Congressional Record on
June 10, 2025.

Army nomination of Brig. Gen. John B.
Hinson, to be Major General.

Army nomination of Brig. Gen. Kent J.
Lightner, to be Major General.

Army nominations beginning with Brig.
Gen. Todd L. Erskine and ending with Col.
David G. Barrett, which nominations were
received by the Senate and appeared in the
Congressional Record on June 10, 2025.

Marine Corps nomination of Col.
topher G. Tolar, to be Major General.

Navy nomination of Rear Adm. (lh) Chris-
topher D. Stone, to be Rear Admiral.

Navy nomination of Rear Adm. (1h) David
M. Buzzetti, to be Rear Admiral.

Navy nominations beginning with Rear
Adm. (1h) David J. Faehnle and ending with
Rear Adm. (Ih) Donald M. Plummer, which
nominations were received by the Senate and
appeared in the Congressional Record on
June 10, 2025.

Navy nomination of Rear Adm. (1h) Kristin
Acquavella, to be Rear Admiral.

Navy nomination of Rear Adm. (lh) Mat-
thew Case, to be Rear Admiral.

Space Force nominations beginning with
Brig. Gen. Robert J. Hutt and ending with
Brig. Gen. Brian D. Sidari, which nomina-
tions were received by the Senate and ap-
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peared in the Congressional Record on June
10, 2025.

Air Force nomination of Brig. Gen. Aaron
D. Drake, to be Major General.

Air Force nomination of Col. Catherine V.
Barrington, to be Brigadier General.

Air Force nominations beginning with Col.
Keolani W. Bailey and ending with Col. Ber-
nadette Maldonado, which nominations were
received by the Senate and appeared in the
Congressional Record on June 11, 2025.

Air Force nominations beginning with Col.
Chad R. W. Biehl and ending with Col. Gavin
D. Tade, which nominations were received by
the Senate and appeared in the Congres-
sional Record on June 11, 2025.

Army nominations beginning with Col.
Matthew M. Cain and ending with Col. Mark
F. Schoenfeld, which nominations were re-
ceived by the Senate and appeared in the
Congressional Record on June 11, 2025.

Army nomination of Col. Isaac B. Mar-
tinez, to be Brigadier General.

Army nomination of Col. Marshall S.
Scantlin, to be Brigadier General.

Army nomination of Col. Patrick L. Pol-
lak, to be Brigadier General.

Navy nomination of Capt. Damian D.
Flatt, to be Rear Admiral (lower half).

Navy nomination of Capt. Reginald S.
Ewing III, to be Rear Admiral (lower half).

Navy nomination of Capt. Raymond P.
Owens III, to be Rear Admiral (lower half).

Navy nominations beginning with Capt.
Erin E. O. Acosta and ending with Capt. Ben-
jamin A. Snell, which nominations were re-
ceived by the Senate and appeared in the
Congressional Record on June 11, 2025.

Navy nomination of Capt. Jereal E. Dor-
sey, to be Rear Admiral (lower half).

Navy nomination of Capt. Kertreck V.
Brooks, to be Rear Admiral (lower half).

Navy nomination of Capt. Sharif H. Calfee,
to be Rear Admiral (lower half).

Navy nomination of Capt. Omarr E.
Tobias, to be Rear Admiral (lower half).

Navy nomination of Capt. Michael J.
Thornton, to be Rear Admiral (lower half).

Navy nomination of Capt. Jonathan J.
Jettparmer, to be Rear Admiral (lower half).

Navy nominations beginning with Capt.
Quinton S. Packard and ending with Capt.
Jonathan R. Townsend, which nominations
were received by the Senate and appeared in
the Congressional Record on June 11, 2025.

Navy nominations beginning with Capt.
Christopher A. Carter and ending with Capt.
Kelly C. Ward, which nominations were re-
ceived by the Senate and appeared in the
Congressional Record on June 11, 2025.

Navy nomination of Capt. Frank J.
Brajevic, to be Rear Admiral (lower half).

Navy nomination of Capt. Anthony L.
Lacourse, to be Rear Admiral (lower half).

Navy nomination of Capt. Kristin L.
McCarthy, to be Rear Admiral (lower half).

Navy nomination of Capt. Kimberly M.
Sandberg, to be Rear Admiral (lower half).

Navy nomination of Capt. Kevin M. Cor-
coran, to be Rear Admiral (lower half).

Navy nomination of Capt. Lester Ortiz, to
be Rear Admiral (lower half).

Space Force nominations beginning with
Col. Casey M. Beard and ending with Col.
Matthew E. Holston, which nominations
were received by the Senate and appeared in
the Congressional Record on June 11, 2025.

Army nomination of Brig. Gen. Karen S.
MondayGresham, to be Major General.

* Air Force nominations beginning with Lt.
Gen. Case A. Cunningham and ending with
Lt. Gen. John J. DeGoes, which nominations
were received by the Senate and appeared in
the Congressional Record on June 17, 2025.

*Air Force nomination of Lit. Gen. Adrian
L. Spain, to be General.

* Army nomination of Lt. Gen. Thomas M.
Carden, Jr., to be General.
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