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health outcomes of women affected by endo-
metriosis; 

(B) to conduct additional research on endo-
metriosis and possible clinical options; and 

(C) to update information, tools, and stud-
ies currently available with respect to help-
ing women live with endometriosis; and 

(4) respectfully requests that the Secretary 
of the Senate transmit an enrolled copy of 
this resolution to the Secretary of Health 
and Human Services. 

f 

AUTHORITY FOR COMMITTEES TO 
MEET 

Mr: BROWN. Madam President, I 
have eight requests for committees to 
meet during today’s session of the Sen-
ate. They have the approval of the Ma-
jority and Minority Leaders. 

Pursuant to rule XXVI, paragraph 
5(a), of the Standing Rules of the Sen-
ate, the following committees are au-
thorized to meet during today’s session 
of the Senate: 
COMMITTEE ON AGRICULTURE, NUTRITION, AND 

FORESTRY 

The Committee on Agriculture, Nu-
trition, and Forestry is authorized to 
meet during the session of the Senate 
on Wednesday, March 1, 2023, at 10 a.m., 
to conduct a hearing. 
COMMITTEE ON AGRICULTURE, NUTRITION, AND 

FORESTRY 

The Committee on Agriculture, Nu-
trition, and Forestry is authorized to 
meet during the session of the Senate 
on Wednesday, March 1, 2023, at 2 p.m., 
to conduct a business meeting. 

COMMITTEE ON COMMERCE, SCIENCE, AND 
TRANSPORTATION 

The Committee on Commerce, 
Science, and Transportation is author-
ized to meet during the session of the 
Senate on Wednesday, March 1, 2023, at 
10 a.m., to conduct a hearing on a nom-
ination. 

COMMITTEE ON ENVIRONMENT AND PUBLIC 
WORKS 

The Committee on Environment and 
Public Works is authorized to meet 
during the session of the Senate on 
Wednesday, March 1, 2023, at 10 a.m., to 
conduct a hearing on a nomination. 

COMMITTEE ON FOREIGN RELATIONS 

The Committee on Foreign Relations 
is authorized to meet during the ses-
sion of the Senate on Wednesday, 
March 1, 2023, at 2:30 p.m., to conduct a 
hearing on nominations. 

COMMITTEE ON THE JUDICIARY 

The Committee on the Judiciary is 
authorized to meet during the session 
of the Senate on Wednesday, March 1, 
2023, at 10 a.m., to conduct a hearing. 

COMMITTEE ON VETERANS’ AFFAIRS 

The Committee on Veterans’ Affairs 
is authorized to meet during the ses-
sion of the Senate on Wednesday, 
March 1, 2023, at 10 a.m., to conduct a 
joint hearing. 

SELECT COMMITTEE ON INTELLIGENCE 

The Select Committee on Intel-
ligence is authorized to meet during 
the session of the Senate on Wednes-
day, March 1, 2023, at 2:30 p.m., to con-
duct a closed briefing. 

OFFICE OF CONGRESSIONAL 
WORKPLACE RIGHTS 

Mr. SCHUMER. Madam President, I 
ask unanimous consent that the no-
tices of issuance of final regulations 
from the Office of Congressional Work-
place Rights be printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

f 

FEBRUARY 28, 2023. 
Re Notice of Issuance of Final Regulations 

Pursuant to the Congressional Account-
ability Act. 

Hon. PATTY MURRAY, 
President Pro Tempore of the U.S. Senate, 
Washington, DC. 

DEAR MADAM PRESIDENT: On December 14, 
2022, the House of Representatives passed 
House Resolution 1516, thereby approving the 
regulations adopted by the Board of Direc-
tors of the Office of Congressional Workplace 
Rights that were promulgated under section 
203(c)(1) of the Congressional Accountability 
Act (CAA), 2 U.S.C. § 1313(c)(1), to the extent 
such regulations are consistent with the pro-
visions of the CAA. The approved regulations 
govern minimum wage, overtime, and ex-
emptions thereto for employees in the 
House. 

Section 304 of the CAA, (2 U.S.C. § 1384) pro-
vides that, after congressional approval of 
substantive regulations, the Board shall sub-
mit the regulations to the Speaker of the 
House of Representatives and the President 
pro tempore of the Senate. Accordingly, on 
behalf of the Board of Directors of the Office 
of Congressional Workplace Rights, I am 
transmitting the enclosed Notice of Issuance 
of Final Regulations, together with a copy of 
the final regulations. 

Pursuant to section 304, the Board also re-
quests that the enclosed notice be published 
in the Congressional Record on the first day 
on which both the House and the Senate are 
in session following this transmittal. 

Sincerely, 
BARBARA CHILDS WALLACE, 
Chair of the Board of Directors, 

Office of Congressional Workplace Rights. 
Attachment. 

NOTICE OF ISSUANCE OF FINAL 
REGULATIONS 

The Congressional Accountability Act of 
1995 (CAA) was enacted into law on January 
23, 1995. In general, the CAA applies the 
rights and protections of 14 federal labor and 
employment law statutes to covered congres-
sional employees and employing offices. Sec-
tion 203 of the CAA addresses the application 
of (a)(1) and (d) of section 6, section 7, and 
section 12(c) of the Fair Labor Standards Act 
of 1938 (29 U.S.C. 206 (a)(1) and (d), 207, 212(c)) 
to covered employees. 

Section 203(c)(1) of the Act requires the 
Board of Directors of the Office of Congres-
sional Workplace Rights (Board) to issue 
regulations to implement section 203. Sec-
tion 203(c)(3) of the CAA further requires 
that the Board issue regulations for covered 
employees whose work schedules directly de-
pend on the schedule of the House of Rep-
resentatives or the Senate that shall be com-
parable to the provisions in the Fair Labor 
Standards Act of 1938 [29 U.S.C. 201 et seq.] 
that apply to employees who have irregular 
work schedules. 

The Board, pursuant to section 203(c)(1), 
adopted and submitted the Regulations Re-
lating to the House of Representatives and 
Its Employing Offices for publication in the 
Congressional Record. Publication was effec-
tuated on September 28, 2022. The Regula-
tions are attached to this notice. 

Pursuant to section 304 of the CAA, 2 
U.S.C. § 1384, approved regulations become ef-
fective not less than 60 days after the date on 
which they are published in the Congressional 
Record. Although the Board has the author-
ity to provide for an earlier effective date for 
good cause found, the Board does not find 
good cause to provide for an earlier effective 
date for these regulations. Therefore, these 
regulations will become effective 60 days 
after the date on which they are published in 
the Congressional Record. 

Accordingly, having now been approved by 
the House, the Board submits its regulations 
to the Speaker of the House of Representa-
tives for publication in the Congressional 
Record. 

BARBARA CHILDS WALLACE, 
Chair of the Board of Directors, 

Office of Congressional Workplace Rights. 

H SERIES OVERTIME EXEMPTION 
REGULATIONS 

PART 541—DEFINING AND DELIMITING THE EX-
EMPTIONS FOR EXECUTIVE, ADMINISTRATIVE, 
PROFESSIONAL, AND COMPUTER EMPLOYEES 
SUBPART A—GENERAL REGULATIONS 

Sec. 
541.0 Introductory statement. 
541.1 Terms used in regulations. 
541.2 Job titles insufficient. 
541.3 Scope of the section 13(a)(1) exemp-

tions. 
541.4 Other laws and collective bargaining 

agreements. 
SUBPART B—EXECUTIVE EMPLOYEES 

541.100 General rule for executive employees. 
541.101 Reserved. 
541.102 Management. 
541.103 Department or subdivision. 
541.104 Two or more other employees. 
541.105 Particular weight. 
541.106 Concurrent duties. 

SUBPART C—ADMINISTRATIVE 
EMPLOYEES 

541.200 General rule for administrative em-
ployees. 

541.201 Directly related to management or 
general business operations. 

541.202 Discretion and independent judg-
ment. 

541.203 Administrative exemption examples. 
541.204 Educational establishments. 
SUBPART D—PROFESSIONAL EMPLOYEES 
541.300 General rule for professional employ-

ees. 
541.301 Learned professionals. 
541.302 Creative professionals. 
541.303 Teachers. 
541.304 Practice of law or medicine. 

SUBPART E—COMPUTER EMPLOYEES 
541.400 General rule for computer employees. 
541.401 Computer manufacture and repair. 
541.402 Executive and administrative com-

puter employees. 
SUBPART F—Reserved 

SUBPART G—SALARY REQUIREMENTS 
541.600 Amount of salary required. 
541.601 Highly compensated employees. 
541.602 Salary basis. 
541.603 Effect of improper deductions from 

salary. 
541.604 Minimum guarantee plus extras. 
541.605 Fee basis. 
541.606 Board, lodging or other facilities. 
541.607—Reserved. 

SUBPART H—DEFINITIONS AND 
MISCELLANEOUS PROVISIONS 

541.700 Primary duty. 
541.701 Customarily and regularly. 
541.702 Exempt and nonexempt work. 
541.703 Directly and closely related. 
541.704 Use of manuals. 
541.705 Trainees. 
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541.706 Emergencies. 
541.707 Occasional tasks. 
541.708 Combination exemptions. 
541.709 Reserved. 
541.710 Employees of public agencies. 

SUBPART A—GENERAL REGULATIONS 
(§ § 541.0–541.4) 

§ 541.0 Introductory statement. 
(a) Section 13(a)(1) of the Fair Labor 

Standards Act, as amended, provides an ex-
emption from the Act’s minimum wage and 
overtime requirements for any employee em-
ployed in a bona fide executive, administra-
tive, or professional capacity (including any 
employee employed in the capacity of aca-
demic administrative personnel or teacher in 
elementary or secondary schools) and applies 
to covered employees by virtue of section 
225(e)(1) of the CAA, as amended, 2 U.S.C. 
1361(e)(1). Section 13(a)(17) of the Act pro-
vides an exemption from the minimum wage 
and overtime requirements for computer sys-
tems analysts, computer programmers, soft-
ware engineers, and other similarly skilled 
computer employees and applies to covered 
employees by virtue of section 225(e)(1) of 
the CAA, as amended, 2 U.S.C. 1361(e)(1). 

(b) The requirements for these exemptions 
are contained in this part as follows: execu-
tive employees, subpart B; administrative 
employees, subpart C; professional employ-
ees, subpart D; computer employees, subpart 
E. Subpart G contains regulations regarding 
salary requirements applicable to most of 
the exemptions, including salary levels and 
the salary basis test. Subpart G also con-
tains a provision for exempting certain high-
ly compensated employees. Subpart H con-
tains definitions and other miscellaneous 
provisions applicable to all or several of the 
exemptions. 

(c) Effective July 1, 1972, the Fair Labor 
Standards Act was amended to include with-
in the protection of the equal pay provisions 
those employees exempt from the minimum 
wage and overtime pay provisions as bona 
fide executive, administrative, and profes-
sional employees (including any employee 
employed in the capacity of academic admin-
istrative personnel or teacher in elementary 
or secondary schools). The equal pay provi-
sions in section 6(d) of the Fair Labor Stand-
ards Act are administered and enforced by 
the Office of Congressional Workplace 
Rights. 

§ 541.1 Terms used in regulations. 
Act means the Fair Labor Standards Act of 

1938, as amended. CAA means Congressional 
Accountability Act of 1995, as amended. Of-
fice means the Office of Congressional Work-
place Rights. Employee means a ‘‘covered 
employee’’ as defined in section 101(a)(3) 
through (a)(8) of the CAA, 2 U.S.C. 1301(a)(3) 
through (a)(8), but not an ‘‘intern’’ as defined 
in section 203(a)(2) of the CAA, 2 U.S.C. 
1313(a)(2). Employer, company, business, or 
enterprise each mean an ‘‘employing office’’ 
as defined in section 101(a)(9) of the CAA, 2 
U.S.C. 1301(a)(9). 

§ 541.2 Job titles insufficient. 
A job title alone is insufficient to establish 

the exempt status of an employee. The ex-
empt or nonexempt status of any particular 
employee must be determined on the basis of 
whether the employee’s salary and duties 
meet the requirements of the regulations in 
this part. 

§ 541.3 Scope of the section 13(a)(1) exemp-
tions. 

(a) The section 13(a)(1) exemptions and the 
regulations in this part do not apply to man-
ual laborers or other ‘‘blue collar’’ workers 
who perform work involving repetitive oper-
ations with their hands, physical skill and 
energy. Such nonexempt ‘‘blue collar’’ em-

ployees gain the skills and knowledge re-
quired for performance of their routine man-
ual and physical work through apprentice-
ships and on-the-job training, not through 
the prolonged course of specialized intellec-
tual instruction required for exempt learned 
professional employees such as medical doc-
tors, architects and archeologists. Thus, for 
example, non-management production-line 
employees and non-management employees 
in maintenance, construction and similar oc-
cupations such as carpenters, electricians, 
mechanics, plumbers, iron workers, crafts-
men, operating engineers, longshoremen, 
construction workers and laborers are enti-
tled to minimum wage and overtime pre-
mium pay under the Fair Labor Standards 
Act, and are not exempt under the regula-
tions in this part no matter how highly paid 
they might be. 

(b)(1) The section 13(a)(1) exemptions and 
the regulations in this part also do not apply 
to police officers, detectives, investigators, 
inspectors, park rangers, fire fighters, para-
medics, emergency medical technicians, am-
bulance personnel, rescue workers, haz-
ardous materials workers and similar em-
ployees, regardless of rank or pay level, who 
perform work such as preventing, controlling 
or extinguishing fires of any type; rescuing 
fire, crime or accident victims; preventing or 
detecting crimes; conducting investigations 
or inspections for violations of law; per-
forming surveillance; pursuing, restraining 
and apprehending suspects; detaining or su-
pervising suspected and convicted criminals, 
including those on probation or parole; inter-
viewing witnesses; interrogating and 
fingerprinting suspects; preparing investiga-
tive reports; or other similar work. 

(2) Such employees do not qualify as ex-
empt executive employees because their pri-
mary duty is not management of the em-
ploying office in which the employee is em-
ployed or a customarily recognized depart-
ment or subdivision thereof as required 
under § 541.100. Thus, for example, a police of-
ficer or fire fighter whose primary duty is to 
investigate crimes or fight fires is not ex-
empt under section 13(a)(1) of the Act merely 
because the police officer or fire fighter also 
directs the work of other employees in the 
conduct of an investigation or fighting a fire. 

(3) Such employees do not qualify as ex-
empt administrative employees because 
their primary duty is not the performance of 
work directly related to the management or 
general business operations of the employer 
or the employer’s customers, constituents or 
stakeholders as required under § 541.200. 

(4) Such employees do not qualify as ex-
empt professionals because their primary 
duty is not the performance of work requir-
ing knowledge of an advanced type in a field 
of science or learning customarily acquired 
by a prolonged course of specialized intellec-
tual instruction or the performance of work 
requiring invention, imagination, originality 
or talent in a recognized field of artistic or 
creative endeavor as required under § 541.300. 
Although some police officers, fire fighters, 
paramedics, emergency medical technicians 
and similar employees have college degrees, 
a specialized academic degree is not a stand-
ard prerequisite for employment in such oc-
cupations. 
§ 541.4 Other laws and collective bargaining 

agreements. 
The Fair Labor Standards Act provides 

minimum standards that may be exceeded, 
but cannot be waived or reduced. Employers 
must comply, for example, with any Federal 
laws, regulations or ordinances establishing 
a higher minimum wage or lower maximum 
workweek than those established under the 
Act. Similarly, employers, on their own ini-
tiative or under a collective bargaining 

agreement with a labor union, are not pre-
cluded by the Act from providing a wage 
higher than the statutory minimum, a short-
er workweek than the statutory maximum, 
or a higher overtime premium (double time, 
for example) than provided by the Act. While 
collective bargaining agreements cannot 
waive or reduce the Act’s protections, noth-
ing in the Act or the regulations in this part 
relieves employers from their contractual 
obligations under collective bargaining 
agreements. 

SUBPART B—EXECUTIVE EMPLOYEES 
(§ § 541.100–541.106) 

§ 541.100 General rule for executive employ-
ees. 

(a) The term ‘‘employee employed in a 
bona fide executive capacity’’ in section 
13(a)(1) of the Act shall mean any employee: 

(1) Compensated on a salary basis pursuant 
to § 541.600 at a rate of not less than $684 per 
week, exclusive of board, lodging or other fa-
cilities; 

(2) Whose primary duty is management of 
the employing office in which the employee 
is employed or of a customarily recognized 
department or subdivision thereof; 

(3) Who customarily and regularly directs 
the work of two or more other employees; 
and 

(4) Who has the authority to hire or fire 
other employees or whose suggestions and 
recommendations as to the hiring, firing, ad-
vancement, promotion or any other change 
of status of other employees are given par-
ticular weight. 

(b) The phrase ‘‘salary basis’’ is defined at 
§ 541.602; ‘‘board, lodging or other facilities’’ 
is defined at § 541.606; ‘‘primary duty’’ is de-
fined at § 541.700; and ‘‘customarily and regu-
larly’’ is defined at § 541.701. 
§ 541.101 Reserved. 
§ 541.102 Management. 

Generally, ‘‘management’’ includes, but is 
not limited to, activities such as inter-
viewing, selecting, and training of employ-
ees; setting and adjusting their rates of pay 
and hours of work; directing the work of em-
ployees; maintaining production or sales 
records for use in supervision or control; ap-
praising employees’ productivity and effi-
ciency for the purpose of recommending pro-
motions or other changes in status; handling 
employee complaints and grievances; dis-
ciplining employees; planning the work; de-
termining the techniques to be used; appor-
tioning the work among the employees; de-
termining the type of materials, supplies, 
machinery, equipment or tools to be used or 
merchandise to be bought, stocked and sold; 
controlling the flow and distribution of ma-
terials or merchandise and supplies; pro-
viding for the safety and security of the em-
ployees or the property; planning and con-
trolling the budget; and monitoring or im-
plementing legal compliance measures. 
§ 541.103 Department or subdivision. 

(a) The phrase ‘‘a customarily recognized 
department or subdivision’’ is intended to 
distinguish between a mere collection of em-
ployees assigned from time to time to a spe-
cific job or series of jobs and a unit with per-
manent status and function. A customarily 
recognized department or subdivision must 
have a permanent status and a continuing 
function. For example, a large employer’s 
human resources department might have 
subdivisions for labor relations, pensions and 
other benefits, equal employment oppor-
tunity, and personnel management, each of 
which has a permanent status and function. 

(b) When an employing office has more 
than one location, the employee in charge of 
each location may be considered in charge of 
a recognized subdivision of the employing of-
fice. 
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(c) A recognized department or subdivision 

need not be physically within the employer’s 
establishment and may move from place to 
place. The mere fact that the employee 
works in more than one location does not in-
validate the exemption if other factors show 
that the employee is actually in charge of a 
recognized unit with a continuing function 
in the organization. 

(d) Continuity of the same subordinate per-
sonnel is not essential to the existence of a 
recognized unit with a continuing function. 
An otherwise exempt employee will not lose 
the exemption merely because the employee 
draws and supervises workers from a pool or 
supervises a team of workers drawn from 
other recognized units, if other factors are 
present that indicate that the employee is in 
charge of a recognized unit with a con-
tinuing function. 
§ 541.104 Two or more other employees. 

(a) To qualify as an exempt executive 
under § 541.100, the employee must custom-
arily and regularly direct the work of two or 
more other employees. The phrase ‘‘two or 
more other employees’’ means two full-time 
employees or their equivalent. One full-time 
and two half-time employees, for example, 
are equivalent to two full-time employees. 
Four half-time employees are also equiva-
lent. 

(b) The supervision can be distributed 
among two, three or more employees, but 
each such employee must customarily and 
regularly direct the work of two or more 
other full-time employees or the equivalent. 
Thus, for example, a department with five 
full-time nonexempt workers may have up to 
two exempt supervisors if each such super-
visor customarily and regularly directs the 
work of two of those workers. 

(c) An employee who merely assists the 
manager of a particular department and su-
pervises two or more employees only in the 
actual manager’s absence does not meet this 
requirement. 

(d) Hours worked by an employee cannot 
be credited more than once for different ex-
ecutives. Thus, a shared responsibility for 
the supervision of the same two employees in 
the same department does not satisfy this 
requirement. However, a full-time employee 
who works four hours for one supervisor and 
four hours for a different supervisor, for ex-
ample, can be credited as a half-time em-
ployee for both supervisors. 
§ 541.105 Particular weight. 

To determine whether an employee’s sug-
gestions and recommendations are given 
‘‘particular weight,’’ factors to be considered 
include, but are not limited to, whether it is 
part of the employee’s job duties to make 
such suggestions and recommendations; the 
frequency with which such suggestions and 
recommendations are made or requested; and 
the frequency with which the employee’s 
suggestions and recommendations are relied 
upon. Generally, an executive’s suggestions 
and recommendations must pertain to em-
ployees whom the executive customarily and 
regularly directs. It does not include an oc-
casional suggestion with regard to the 
change in status of a co-worker. An employ-
ee’s suggestions and recommendations may 
still be deemed to have ‘‘particular weight’’ 
even if a higher level manager’s rec-
ommendation has more importance and even 
if the employee does not have authority to 
make the ultimate decision as to the em-
ployee’s change in status. 
§ 541.106 Concurrent duties. 

(a) Concurrent performance of exempt and 
nonexempt work does not disqualify an em-
ployee from the executive exemption if the 
requirements of § 541.100 are otherwise met. 
Whether an employee meets the require-

ments of § 541.100 when the employee per-
forms concurrent duties is determined on a 
case-by-case basis and based on the factors 
set forth in § 541.700. Generally, exempt ex-
ecutives make the decision regarding when 
to perform nonexempt duties and remain re-
sponsible for the success or failure of busi-
ness operations under their management 
while performing the nonexempt work. In 
contrast, the nonexempt employee generally 
is directed by a supervisor to perform the ex-
empt work or performs the exempt work for 
defined time periods. An employee whose pri-
mary duty is ordinary production work or 
routine, recurrent or repetitive tasks cannot 
qualify for exemption as an executive. 

(b) For example, an assistant manager in a 
retail establishment may perform work such 
as serving customers, cooking food, stocking 
shelves and cleaning the establishment, but 
performance of such nonexempt work does 
not preclude the exemption if the assistant 
manager’s primary duty is management. An 
assistant manager can supervise employees 
and serve customers at the same time with-
out losing the exemption. An exempt em-
ployee can also simultaneously direct the 
work of other employees and stock shelves. 

(c) In contrast, a relief supervisor or work-
ing supervisor whose primary duty is per-
forming nonexempt work on the production 
line in a manufacturing plant does not be-
come exempt merely because the nonexempt 
production line employee occasionally has 
some responsibility for directing the work of 
other nonexempt production line employees 
when, for example, the exempt supervisor is 
unavailable. Similarly, an employee whose 
primary duty is to work as an electrician is 
not an exempt executive even if the em-
ployee also directs the work of other employ-
ees on the job site, orders parts and mate-
rials for the job, and handles requests from 
the prime contractor. 

SUBPART C—ADMINISTRATIVE 
EMPLOYEES (§§ 541.200–541.204) 

§ 541.200 General rule for administrative em-
ployees. 

(a) The term ‘‘employee employed in a 
bona fide administrative capacity’’ in sec-
tion 13(a)(1) of the Act shall mean any em-
ployee: 

(1) Compensated on a salary or fee basis 
pursuant to § 541.600 at a rate of not less than 
$684 per week, exclusive of board, lodging or 
other facilities; 

(2) Whose primary duty is the performance 
of office or non-manual work directly related 
to the management or general business oper-
ations of the employer or the employer’s cus-
tomers, constituents or stakeholders; and 

(3) Whose primary duty includes the exer-
cise of discretion and independent judgment 
with respect to matters of significance. 

(b) The term ‘‘salary basis’’ is defined at 
§ 541.602; ‘‘fee basis’’ is defined at § 541.605; 
‘‘board, lodging or other facilities’’ is defined 
at § 541.606; and ‘‘primary duty’’ is defined at 
§ 541.700. 
§ 541.201 Directly related to management or 

general business operations. 
(a) To qualify for the administrative ex-

emption, an employee’s primary duty must 
be the performance of work directly related 
to the management or general business oper-
ations of the employer or the employer’s cus-
tomers, constituents or stakeholders. The 
phrase ‘‘directly related to the management 
or general business operations’’ refers to the 
type of work performed by the employee. To 
meet this requirement, an employee must 
perform work directly related to assisting 
with the running or servicing of the employ-
ing office, as distinguished, for example, 
from working on a manufacturing produc-
tion line or selling a product in a retail or 
service establishment. 

(b) Work directly related to management 
or general business operations includes, but 
is not limited to, work in functional areas 
such as tax; finance; accounting; budgeting; 
auditing; insurance; quality control; pur-
chasing; procurement; advertising; mar-
keting; research; safety and health; per-
sonnel management; human resources; em-
ployee benefits; labor relations; public rela-
tions, government relations; computer net-
work, internet and database administration; 
legal and regulatory compliance; and similar 
activities. Some of these activities may be 
performed by employees who also would 
qualify for another exemption. 

(c) An employee may qualify for the ad-
ministrative exemption if the employee’s 
primary duty is the performance of work di-
rectly related to the management or general 
business operations of the employer’s cus-
tomers, constituents and/or stakeholders. 
Thus, for example, employees acting as ad-
visers or consultants to their employer’s cus-
tomers, constituents or stakeholders (as tax 
experts or financial consultants, for exam-
ple) may be exempt. 
§ 541.202 Discretion and independent judg-

ment. 
(a) To qualify for the administrative ex-

emption, an employee’s primary duty must 
include the exercise of discretion and inde-
pendent judgment with respect to matters of 
significance. In general, the exercise of dis-
cretion and independent judgment involves 
the comparison and the evaluation of pos-
sible courses of conduct, and acting or mak-
ing a decision after the various possibilities 
have been considered. The term ‘‘matters of 
significance’’ refers to the level of impor-
tance or consequence of the work performed. 

(b) The phrase ‘‘discretion and independent 
judgment’’ must be applied in the light of all 
the facts involved in the particular employ-
ment situation in which the question arises. 
Factors to consider when determining 
whether an employee exercises discretion 
and independent judgment with respect to 
matters of significance include, but are not 
limited to: whether the employee has au-
thority to formulate, affect, interpret, or im-
plement management policies or operating 
practices; whether the employee carries out 
major assignments in conducting the oper-
ations of the employing office; whether the 
employee performs work that affects busi-
ness operations of the employing office to a 
substantial degree, even if the employee’s as-
signments are related to operation of a par-
ticular segment of the employing office; 
whether the employee has authority to com-
mit the employer in matters that have sig-
nificant financial impact; whether the em-
ployee has authority to waive or deviate 
from established policies and procedures 
without prior approval; whether the em-
ployee has authority to negotiate and bind 
the employing office on significant matters; 
whether the employee provides consultation 
or expert advice to management; whether 
the employee is involved in planning longer 
short-term employing office objectives; 
whether the employee investigates and re-
solves matters of significance on behalf of 
management; and whether the employee rep-
resents the employing office in handling 
complaints, arbitrating disputes or resolving 
grievances. 

(c) The exercise of discretion and inde-
pendent judgment implies that the employee 
has authority to make an independent 
choice, free from immediate direction or su-
pervision. However, employees can exercise 
discretion and independent judgment even if 
their decisions or recommendations are re-
viewed at a higher level. Thus, the term 
‘‘discretion and independent judgment’’ does 
not require that the decisions made by an 
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employee have a finality that goes with un-
limited authority and a complete absence of 
review. The decisions made as a result of the 
exercise of discretion and independent judg-
ment may consist of recommendations for 
action rather than the actual taking of ac-
tion. The fact that an employee’s decision 
may be subject to review and that upon occa-
sion the decisions are revised or reversed 
after review does not mean that the em-
ployee is not exercising discretion and inde-
pendent judgment. For example, the policies 
formulated by the manager of an employing 
office may be subject to review by higher 
employing office officials who may approve 
or disapprove these policies. The department 
director who has made a study of the oper-
ations of a department and who has drawn a 
proposed change in organization may have 
the plan reviewed or revised by superiors be-
fore it is approved. 

(d) An employer’s volume of work may 
make it necessary to employ a number of 
employees to perform the same or similar 
work. The fact that many employees perform 
identical work or work of the same relative 
importance does not mean that the work of 
each such employee does not involve the ex-
ercise of discretion and independent judg-
ment with respect to matters of significance. 

(e) The exercise of discretion and inde-
pendent judgment must be more than the use 
of skill in applying well-established tech-
niques, procedures or specific standards de-
scribed in manuals or other sources. See also 
§ 541.704 regarding use of manuals. The exer-
cise of discretion and independent judgment 
also does not include clerical or secretarial 
work, recording or tabulating data, or per-
forming other mechanical, repetitive, recur-
rent or routine work. An employee who sim-
ply tabulates data is not exempt, even if la-
beled as a ‘‘statistician.’’ 

(f) An employee does not exercise discre-
tion and independent judgment with respect 
to matters of significance merely because 
the employer will experience financial losses 
if the employee fails to perform the job prop-
erly. For example, a messenger who is en-
trusted with carrying large sums of money 
does not exercise discretion and independent 
judgment with respect to matters of signifi-
cance even though serious consequences may 
flow from the employee’s neglect. Similarly, 
an employee who operates very expensive 
equipment does not exercise discretion and 
independent judgment with respect to mat-
ters of significance merely because improper 
performance of the employee’s duties may 
cause serious financial loss to the employer. 
§ 541.203 Administrative exemption examples. 

(a) Employees who investigate claims gen-
erally meet the duties requirements for the 
administrative exemption if their duties in-
clude activities such as interviewing wit-
nesses; inspecting property damage; review-
ing factual information to prepare damage 
estimates; evaluating and making rec-
ommendations regarding coverage of claims; 
determining liability and total value of a 
claim; negotiating settlements; and making 
recommendations regarding litigation. 

(b) Employees in financial services gen-
erally meet the duties requirements for the 
administrative exemption if their duties in-
clude work such as collecting and analyzing 
information regarding the customer’s in-
come, assets, investments or debts; deter-
mining which financial products best meet 
the customer’s needs and financial cir-
cumstances; advising the customer regarding 
the advantages and disadvantages of dif-
ferent financial products; and marketing, 
servicing or promoting the employer’s finan-
cial products. However, an employee whose 
primary duty is selling financial products 
does not qualify for the administrative ex-
emption. 

(c) An employee who leads a team of other 
employees assigned to complete major 
projects for the employer (such as negoti-
ating a real estate transaction or a collec-
tive bargaining agreement, or designing and 
implementing productivity improvements) 
generally meets the duties requirements for 
the administrative exemption, even if the 
employee does not have direct supervisory 
responsibility over the other employees on 
the team. 

(d) An executive assistant or administra-
tive assistant to a senior management offi-
cial of an employing office generally meets 
the duties requirements for the administra-
tive exemption if such employee, without 
specific instructions or prescribed proce-
dures, has been delegated authority regard-
ing matters of significance. 

(e) Human resources managers who formu-
late, interpret or implement employment 
policies and management consultants who 
study the operations of an employing office 
and propose changes in organization gen-
erally meet the duties requirements for the 
administrative exemption. However, per-
sonnel clerks who ‘‘screen’’ applicants to ob-
tain data regarding their minimum quali-
fications and fitness for employment gen-
erally do not meet the duties requirements 
for the administrative exemption. Such per-
sonnel clerks typically will reject all appli-
cants who do not meet minimum standards 
for the particular job or for employment by 
the employing office. The minimum stand-
ards are usually set by the exempt human re-
sources manager or other employing office 
officials, and the decision to hire from the 
group of qualified applicants who do meet 
the minimum standards is similarly made by 
the exempt human resources manager or 
other employing office officials. Thus, when 
the interviewing and screening functions are 
performed by the human resources manager 
or personnel manager who makes the hiring 
decision or makes recommendations for hir-
ing from the pool of qualified applicants, 
such duties constitute exempt work, even 
though routine, because this work is directly 
and closely related to the employee’s exempt 
functions. 

(f) Purchasing agents with authority to 
bind the employing office on significant pur-
chases generally meet the duties require-
ments for the administrative exemption even 
if they must consult with top management 
officials when making a purchase commit-
ment for materials in excess of the con-
templated needs. 

(g) Ordinary inspection work generally 
does not meet the duties requirements for 
the administrative exemption. Inspectors 
normally perform specialized work along 
standardized lines involving well-established 
techniques and procedures which may have 
been catalogued and described in manuals or 
other sources. Such inspectors rely on tech-
niques and skills acquired by special training 
or experience. They have some leeway in the 
performance of their work but only within 
closely prescribed limits. 

(h) Employees usually called examiners or 
graders, such as employees that grade lum-
ber, generally do not meet the duties re-
quirements for the administrative exemp-
tion. Such employees usually perform work 
involving the comparison of products with 
established standards which are frequently 
catalogued. Often, after continued reference 
to the written standards, or through experi-
ence, the employee acquires sufficient 
knowledge so that reference to written 
standards is unnecessary. The substitution 
of the employee’s memory for a manual of 
standards does not convert the character of 
the work performed to exempt work requir-
ing the exercise of discretion and inde-
pendent judgment. 

(i) Reserved. 
(j) Inspectors or investigators of various 

types, such as fire prevention or safety, 
building or construction, health or sanita-
tion, environmental or soils specialists and 
similar employees, generally do not meet the 
duties requirements for the administrative 
exemption because their work typically does 
not involve work directly related to the 
management or general business operations 
of the employer. Such employees also do not 
qualify for the administrative exemption be-
cause their work involves the use of skills 
and technical abilities in gathering factual 
information, applying known standards or 
prescribed procedures, determining which 
procedure to follow, or determining whether 
prescribed standards or criteria are met. 
§ 541.204 Educational establishments. 

(a) The term ‘‘employee employed in a 
bona fide administrative capacity’’ in sec-
tion 13(a)(1) of the Act also includes employ-
ees: 

(1) Compensated on a salary or fee basis at 
a rate of not less than $684 per week, exclu-
sive of board, lodging, or other facilities; or 
on a salary basis which is at least equal to 
the entrance salary for teachers in the edu-
cational establishment by which employed; 
and 

(2) Whose primary duty is performing ad-
ministrative functions directly related to 
academic instruction or training in an edu-
cational establishment or department or 
subdivision thereof. 

(b) The term ‘‘educational establishment’’ 
means an elementary or secondary school 
system, an institution of higher education or 
other educational institution. Sections 3(v) 
and 3(w) of the Act define elementary and 
secondary schools as those day or residential 
schools that provide elementary or sec-
ondary education, as determined under State 
law. Under the laws of most States, such 
education includes the curriculums in grades 
1 through 12; under many it includes also the 
introductory programs in kindergarten. 
Such education in some States may also in-
clude nursery school programs in elementary 
education and junior college curriculums in 
secondary education. The term ‘‘other edu-
cational establishment’’ includes special 
schools for mentally or physically disabled 
or gifted children, regardless of any classi-
fication of such schools as elementary, sec-
ondary or higher. Factors relevant in deter-
mining whether post-secondary career pro-
grams are educational institutions include 
whether the school is licensed by a state 
agency responsible for the state’s edu-
cational system or accredited by a nation-
ally recognized accrediting organization for 
career schools. Also, for purposes of the ex-
emption, no distinction is drawn between 
public and private schools, or between those 
operated for profit and those that are not for 
profit. 

(c) The phrase ‘‘performing administrative 
functions directly related to academic in-
struction or training’’ means work related to 
the academic operations and functions in a 
school rather than to administration along 
the lines of general business operations. 
Such academic administrative functions in-
clude operations directly in the field of edu-
cation. Jobs relating to areas outside the 
educational field are not within the defini-
tion of academic administration. 

(1) Employees engaged in academic admin-
istrative functions include: the super-
intendent or other head of an elementary or 
secondary school system, and any assistants, 
responsible for administration of such mat-
ters as curriculum, quality and methods of 
instructing, measuring and testing the learn-
ing potential and achievement of students, 
establishing and maintaining academic and 
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grading standards, and other aspects of the 
teaching program; the principal and any 
vice-principals responsible for the operation 
of an elementary or secondary school; de-
partment heads in institutions of higher edu-
cation responsible for the administration of 
the mathematics department, the English 
department, the foreign language depart-
ment, etc.; academic counselors who perform 
work such as administering school testing 
programs, assisting students with academic 
problems and advising students concerning 
degree requirements; and other employees 
with similar responsibilities. 

(2) Jobs relating to building management 
and maintenance, jobs relating to the health 
of the students, and academic staff such as 
social workers, psychologists, lunch room 
managers or dietitians do not perform aca-
demic administrative functions. Although 
such work is not considered academic admin-
istration, such employees may qualify for ex-
emption under § 541.200 or under other sec-
tions of this part, provided the requirements 
for such exemptions are met. 

SUBPART D—PROFESSIONAL EMPLOYEES 
(§§ 541.300–541.304) 

§ 541.300 General rule for professional em-
ployees. 

(a) The term ‘‘employee employed in a 
bona fide professional capacity’’ in section 
13(a)(1) of the Act shall mean any employee: 

(1) Compensated on a salary or fee basis 
pursuant to § 541.600 at a rate of not less than 
$684 per week, exclusive of board, lodging or 
other facilities; and 

(2) Whose primary duty is the performance 
of work: 

(i) Requiring knowledge of an advanced 
type in a field of science or learning custom-
arily acquired by a prolonged course of spe-
cialized intellectual instruction; or 

(ii) Requiring invention, imagination, orig-
inality or talent in a recognized field of ar-
tistic or creative endeavor. 

(b) The term ‘‘salary basis’’ is defined at 
§ 541.602; ‘‘fee basis’’ is defined at § 541.605; 
‘‘board, lodging or other facilities’’ is defined 
at § 541.606; and ‘‘primary duty’’ is defined at 
§ 541.700. 

§ 541.301 Learned professionals. 
(a) To qualify for the learned professional 

exemption, an employee’s primary duty 
must be the performance of work requiring 
advanced knowledge in a field of science or 
learning customarily acquired by a pro-
longed course of specialized intellectual in-
struction. This primary duty test includes 
three elements: 

(1) The employee must perform work re-
quiring advanced knowledge; 

(2) The advanced knowledge must be in a 
field of science or learning; and 

(3) The advanced knowledge must be cus-
tomarily acquired by a prolonged course of 
specialized intellectual instruction. 

(b) The phrase ‘‘work requiring advanced 
knowledge’’ means work which is predomi-
nantly intellectual in character, and which 
includes work requiring the consistent exer-
cise of discretion and judgment, as distin-
guished from performance of routine mental, 
manual, mechanical or physical work. An 
employee who performs work requiring ad-
vanced knowledge generally uses the ad-
vanced knowledge to analyze, interpret or 
make deductions from varying facts or cir-
cumstances. Advanced knowledge cannot be 
attained at the high school level. 

(c) The phrase ‘‘field of science or learn-
ing’’ includes the traditional professions of 
law, medicine, theology, accounting, actu-
arial computation, engineering, architec-
ture, teaching, various types of physical, 
chemical and biological sciences, pharmacy 
and other similar occupations that have a 

recognized professional status as distin-
guished from the mechanical arts or skilled 
trades where in some instances the knowl-
edge is of a fairly advanced type, but is not 
in a field of science or learning. 

(d) The phrase ‘‘customarily acquired by a 
prolonged course of specialized intellectual 
instruction’’ restricts the exemption to pro-
fessions where specialized academic training 
is a standard prerequisite for entrance into 
the profession. The best prima facie evidence 
that an employee meets this requirement is 
possession of the appropriate academic de-
gree. However, the word ‘‘customarily’’ 
means that the exemption is also available 
to employees in such professions who have 
substantially the same knowledge level and 
perform substantially the same work as the 
degreed employees, but who attained the ad-
vanced knowledge through a combination of 
work experience and intellectual instruc-
tion. Thus, for example, the learned profes-
sional exemption is available to the occa-
sional lawyer who has not gone to law 
school, or the occasional chemist who is not 
the possessor of a degree in chemistry. How-
ever, the learned professional exemption is 
not available for occupations that custom-
arily may be performed with only the gen-
eral knowledge acquired by an academic de-
gree in any field, with knowledge acquired 
through an apprenticeship, or with training 
in the performance of routine mental, man-
ual, mechanical or physical processes. The 
learned professional exemption also does not 
apply to occupations in which most employ-
ees have acquired their skill by experience 
rather than by advanced specialized intellec-
tual instruction. 

(e)(1) Registered or certified medical tech-
nologists. Registered or certified medical 
technologists who have successfully com-
pleted three academic years of pre-profes-
sional study in an accredited college or uni-
versity plus a fourth year of professional 
course work in a school of medical tech-
nology approved by the Council of Medical 
Education of the American Medical Associa-
tion generally meet the duties requirements 
for the learned professional exemption. 

(2) Nurses. Registered nurses who are reg-
istered by the appropriate State examining 
board generally meet the duties require-
ments for the learned professional exemp-
tion. Licensed practical nurses and other 
similar health care employees, however, gen-
erally do not qualify as exempt learned pro-
fessionals because possession of a specialized 
advanced academic degree is not a standard 
prerequisite for entry into such occupations. 

(3) Dental hygienists. Dental hygienists 
who have successfully completed four aca-
demic years of pre-professional and profes-
sional study in an accredited college or uni-
versity approved by the Commission on Ac-
creditation of Dental and Dental Auxiliary 
Educational Programs of the American Den-
tal Association generally meet the duties re-
quirements for the learned professional ex-
emption. 

(4) Physician assistants. Physician assist-
ants who have successfully completed four 
academic years of pre-professional and pro-
fessional study, including graduation from a 
physician assistant program accredited by 
the Accreditation Review Commission on 
Education for the Physician Assistant, and 
who are certified by the National Commis-
sion on Certification of Physician Assistants 
generally meet the duties requirements for 
the learned professional exemption. 

(5) Accountants. Certified public account-
ants generally meet the duties requirements 
for the learned professional exemption. In 
addition, many other accountants who are 
not certified public accountants but perform 
similar job duties may qualify as exempt 
learned professionals. However, accounting 

clerks, bookkeepers and other employees 
who normally perform a great deal of routine 
work generally will not qualify as exempt 
professionals. 

(6) Chefs. Chefs, such as executive chefs 
and sous chefs, who have attained a four- 
year specialized academic degree in a cul-
inary arts program, generally meet the du-
ties requirements for the learned profes-
sional exemption. The learned professional 
exemption is not available to cooks who per-
form predominantly routine mental, manual, 
mechanical or physical work. 

(7) Paralegals. Paralegals and legal assist-
ants generally do not qualify as exempt 
learned professionals because an advanced 
specialized academic degree is not a standard 
prerequisite for entry into the field. Al-
though many paralegals possess general 
four-year advanced degrees, most specialized 
paralegal programs are two-year associate 
degree programs from a community college 
or equivalent institution. However, the 
learned professional exemption is available 
for paralegals who possess advanced special-
ized degrees in other professional fields and 
apply advanced knowledge in that field in 
the performance of their duties. For exam-
ple, if a law firm hires an engineer as a para-
legal to provide expert advice on product li-
ability cases or to assist on patent matters, 
that engineer would qualify for exemption. 

(8) Athletic trainers. Athletic trainers who 
have successfully completed four academic 
years of pre-professional and professional 
study in a specialized curriculum accredited 
by the Commission on Accreditation of Al-
lied Health Education Programs and who are 
certified by the Board of Certification of the 
National Athletic Trainers Association 
Board of Certification generally meet the du-
ties requirements for the learned profes-
sional exemption. 

(9) Reserved. 
(f) The areas in which the professional ex-

emption may be available are expanding. As 
knowledge is developed, academic training is 
broadened and specialized degrees are offered 
in new and diverse fields, thus creating new 
specialists in particular fields of science or 
learning. When an advanced specialized de-
gree has become a standard requirement for 
a particular occupation, that occupation 
may have acquired the characteristics of a 
learned profession. Accrediting and certi-
fying organizations similar to those listed in 
paragraphs (e)(1), (e)(3), (e)(4) and (e)(8) of 
this section also may be created in the fu-
ture. Such organizations may develop simi-
lar specialized curriculums and certification 
programs which, if a standard requirement 
for a particular occupation, may indicate 
that the occupation has acquired the charac-
teristics of a learned profession. 

§ 541.302 Creative professionals. 

(a) To qualify for the creative professional 
exemption, an employee’s primary duty 
must be the performance of work requiring 
invention, imagination, originality or talent 
in a recognized field of artistic or creative 
endeavor as opposed to routine mental, man-
ual, mechanical or physical work. The ex-
emption does not apply to work which can be 
produced by a person with general manual or 
intellectual ability and training. 

(b) To qualify for exemption as a creative 
professional, the work performed must be 
‘‘in a recognized field of artistic or creative 
endeavor.’’ This includes such fields as 
music, writing, acting and the graphic arts. 

(c) The requirement of ‘‘invention, imagi-
nation, originality or talent’’ distinguishes 
the creative professions from work that pri-
marily depends on intelligence, diligence and 
accuracy. The duties of employees vary 

VerDate Sep 11 2014 04:32 Mar 02, 2023 Jkt 039060 PO 00000 Frm 00040 Fmt 0624 Sfmt 0634 E:\CR\FM\A01MR6.018 S01MRPT1S
S

pe
nc

er
 o

n 
D

S
K

12
6Q

N
23

P
R

O
D

 w
ith

 S
E

N
A

T
E



CONGRESSIONAL RECORD — SENATE S579 March 1, 2023 
widely, and exemption as a creative profes-
sional depends on the extent of the inven-
tion, imagination, originality or talent exer-
cised by the employee. Determination of ex-
empt creative professional status, therefore, 
must be made on a case-by-case basis. This 
requirement generally is met by actors, mu-
sicians, composers, conductors, and soloists; 
painters who at most are given the subject 
matter of their painting; cartoonists who are 
merely told the title or underlying concept 
of a cartoon and must rely on their own cre-
ative ability to express the concept; essay-
ists, novelists, short-story writers and 
screen-play writers who choose their own 
subjects and hand in a finished piece of work 
to their employers (the majority of such per-
sons are, of course, not employees but self- 
employed); and persons holding the more re-
sponsible writing positions in advertising 
agencies. This requirement generally is not 
met by a person who is employed as a copy-
ist, as an ‘‘animator’’ of motion-picture car-
toons, or as a retoucher of photographs, 
since such work is not properly described as 
creative in character. 

(d) Journalists may satisfy the duties re-
quirements for the creative professional ex-
emption if their primary duty is work re-
quiring invention, imagination, originality 
or talent, as opposed to work which depends 
primarily on intelligence, diligence and ac-
curacy. Employees of newspapers, maga-
zines, television and other media are not ex-
empt creative professionals if they only col-
lect, organize and record information that is 
routine or already public, or if they do not 
contribute a unique interpretation or anal-
ysis to a news product. Thus, for example, 
newspaper reporters who merely rewrite 
press releases or who write standard re-
counts of public information by gathering 
facts on routine community events are not 
exempt creative professionals. Reporters 
also do not qualify as exempt creative pro-
fessionals if their work product is subject to 
substantial control by the employer. How-
ever, journalists may qualify as exempt cre-
ative professionals if their primary duty is 
performing on the air in radio, television or 
other electronic media; conducting inves-
tigative interviews; analyzing or inter-
preting public events; writing editorials, 
opinion columns or other commentary; or 
acting as a narrator or commentator. 
§ 541.303 Teachers. 

(a) The term ‘‘employee employed in a 
bona fide professional capacity’’ in section 
13(a)(1) of the Act also means any employee 
with a primary duty of teaching, tutoring, 
instructing or lecturing in the activity of 
imparting knowledge and who is employed 
and engaged in this activity as a teacher in 
an educational establishment by which the 
employee is employed. The term ‘‘edu-
cational establishment’’ is defined in 
§ 541.204(b). 

(b) Exempt teachers include, but are not 
limited to: Regular academic teachers; 
teachers of kindergarten or nursery school 
pupils; teachers of gifted or disabled chil-
dren; teachers of skilled and semi-skilled 
trades and occupations; teachers engaged in 
automobile driving instruction; aircraft 
flight instructors; home economics teachers; 
and vocal or instrumental music instructors. 
Those faculty members who are engaged as 
teachers but also spend a considerable 
amount of their time in extracurricular ac-
tivities such as coaching athletic teams or 
acting as moderators or advisors in such 
areas as drama, speech, debate or journalism 
are engaged in teaching. Such activities are 
a recognized part of the schools’ responsi-
bility in contributing to the educational de-
velopment of the student. 

(c) The possession of an elementary or sec-
ondary teacher’s certificate provides a clear 

means of identifying the individuals con-
templated as being within the scope of the 
exemption for teaching professionals. Teach-
ers who possess a teaching certificate qualify 
for the exemption regardless of the termi-
nology (e.g., permanent, conditional, stand-
ard, provisional, temporary, emergency, or 
unlimited) used by the State to refer to dif-
ferent kinds of certificates. However, private 
schools and public schools are not uniform in 
requiring a certificate for employment as an 
elementary or secondary school teacher, and 
a teacher’s certificate is not generally nec-
essary for employment in institutions of 
higher education or other educational estab-
lishments. Therefore, a teacher who is not 
certified may be considered for exemption, 
provided that such individual is employed as 
a teacher by the employing school or school 
system. 

(d) The requirements of § 541.300 and Sub-
part G (salary requirements) of this part do 
not apply to the teaching professionals de-
scribed in this section. 

§ 541.304 Practice of law or medicine. 
(a) The term ‘‘employee employed in a 

bona fide professional capacity’’ in section 
13(a)(1) of the Act also shall mean: 

(1) Any employee who is the holder of a 
valid license or certificate permitting the 
practice of law or medicine or any of their 
branches and is actually engaged in the prac-
tice thereof; and 

(2) Any employee who is the holder of the 
requisite academic degree for the general 
practice of medicine and is engaged in an in-
ternship or resident program pursuant to the 
practice of the profession. 

(b) In the case of medicine, the exemption 
applies to physicians and other practitioners 
licensed and practicing in the field of med-
ical science and healing or any of the med-
ical specialties practiced by physicians or 
practitioners. The term ‘‘physicians’’ in-
cludes medical doctors including general 
practitioners and specialists, osteopathic 
physicians (doctors of osteopathy), podia-
trists, dentists (doctors of dental medicine), 
and optometrists (doctors of optometry or 
bachelors of science in optometry). 

(c) Employees engaged in internship or 
resident programs, whether or not licensed 
to practice prior to commencement of the 
program, qualify as exempt professionals if 
they enter such internship or resident pro-
grams after the earning of the appropriate 
degree required for the general practice of 
their profession. 

(d) The requirements of § 541.300 and sub-
part G (salary requirements) of this part do 
not apply to the employees described in this 
section. 

SUBPART E–COMPUTER EMPLOYEES 
(§§ 541.400–541.402) 

§ 541.400 General rule for computer employ-
ees. 

(a) Computer systems analysts, computer 
programmers, software engineers or other 
similarly skilled workers in the computer 
field are eligible for exemption as profes-
sionals under section 13(a)(1) of the Act and 
under section 13(a)(17) of the Act. Because 
job titles vary widely and change quickly in 
the computer industry, job titles are not de-
terminative of the applicability of this ex-
emption. 

(b) The section 13(a)(1) exemption applies 
to any computer employee who is com-
pensated on a salary or fee basis at a rate of 
not less than $684 per week, exclusive of 
board, lodging, or other facilities. 

The section 13(a)(17) exemption applies to 
any computer employee compensated on an 
hourly basis at a rate of not less than $27.63 
an hour. In addition, under either section 
13(a)(1) or section 13(a)(17) of the Act, the ex-

emptions apply only to computer employees 
whose primary duty consists of: 

(1) The application of systems analysis 
techniques and procedures, including con-
sulting with users, to determine hardware, 
software or system functional specifications; 

(2) The design, development, documenta-
tion, analysis, creation, testing or modifica-
tion of computer systems or programs, in-
cluding prototypes, based on and related to 
user or system design specifications; 

(3) The design, documentation, testing, 
creation or modification of computer pro-
grams related to machine operating systems; 
or 

(4) A combination of the aforementioned 
duties, the performance of which requires 
the same level of skills. 

(c) The term ‘‘salary basis’’ is defined at 
§ 541.602; ‘‘fee basis’’ is defined at § 541.605; 
‘‘board, lodging or other facilities’’ is defined 
at § 541.606; and ‘‘primary duty’’ is defined at 
§ 541.700. 
§ 541.401 Computer manufacture and repair. 

The exemption for employees in computer 
occupations does not include employees en-
gaged in the manufacture or repair of com-
puter hardware and related equipment. Em-
ployees whose work is highly dependent 
upon, or facilitated by, the use of computers 
and computer software programs (e.g., engi-
neers, drafters and others skilled in com-
puter-aided design software), but who are not 
primarily engaged in computer systems 
analysis and programming or other similarly 
skilled computer-related occupations identi-
fied in § 541.400(b), are also not exempt com-
puter professionals. 
§ 541.402 Executive and administrative com-

puter employees. 
Computer employees within the scope of 

this exemption, as well as those employees 
not within its scope, may also have execu-
tive and administrative duties which qualify 
the employees for exemption under subpart 
B or subpart C of this part. For example, sys-
tems analysts and computer programmers 
generally meet the duties requirements for 
the administrative exemption if their pri-
mary duty includes work such as planning, 
scheduling, and coordinating activities re-
quired to develop systems to solve complex 
business, scientific or engineering problems 
of the employer or the employer’s customers, 
constituents or stakeholders. Similarly, a 
senior or lead computer programmer who 
manages the work of two or more other pro-
grammers in a customarily recognized de-
partment or subdivision of the employer, and 
whose recommendations as to the hiring, fir-
ing, advancement, promotion or other 
change of status of the other programmers 
are given particular weight, generally meets 
the duties requirements for the executive ex-
emption. 

SUBPART F—Reserved 
SUBPART G—SALARY REQUIREMENTS 

(§ § 541.600–541.607) 
§ 541.600 Amount of salary required. 

(a) To qualify as an exempt executive, ad-
ministrative or professional employee under 
section 13(a)(1) of the Act, an employee must 
be compensated on a salary basis at a rate of 
not less than $684 per week, exclusive of 
board, lodging or other facilities. Adminis-
trative and professional employees may also 
be paid on a fee basis, as defined in § 541.605. 

(b) The required amount of compensation 
per week may be translated into equivalent 
amounts for periods longer than one week. 
For example, the $684-per-week requirement 
will be met if the employee is compensated 
biweekly on a salary basis of not less than 
$1,368, semimonthly on a salary basis of not 
less than $1,482, or monthly on a salary basis 
of not less than $2,964. However, the shortest 
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period of payment that will meet this com-
pensation requirement is one week. 

(c) In the case of academic administrative 
employees, the compensation requirement 
also may be met by compensation on a sal-
ary basis at a rate at least equal to the en-
trance salary for teachers in the educational 
establishment by which the employee is em-
ployed, as provided in § 541.204(a)(1). 

(d) In the case of computer employees, the 
compensation requirement also may be met 
by compensation on an hourly basis at a rate 
not less than $27.63 an hour, as provided in 
§ 541.400(b). 

(e) In the case of professional employees, 
the compensation requirements in this sec-
tion shall not apply to employees engaged as 
teachers (see § 541.303); employees who hold a 
valid license or certificate permitting the 
practice of law or medicine or any of their 
branches and are actually engaged in the 
practice thereof (see § 541.304); or to employ-
ees who hold the requisite academic degree 
for the general practice of medicine and are 
engaged in an internship or resident program 
pursuant to the practice of the profession 
(see § 541.304). In the case of medical occupa-
tions, the exception from the salary or fee 
requirement does not apply to pharmacists, 
nurses, therapists, technologists, 
sanitarians, dietitians, social workers, psy-
chologists, psychometrists, or other profes-
sions which service the medical profession. 
§ 541.601 Highly compensated employees. 

(a)(1) Beginning on the effective date of 
these Substantive Regulations, an employee 
with total annual compensation of at least 
$107,432 is deemed exempt under section 
13(a)(1) of the Act if the employee custom-
arily and regularly performs any one or more 
of the exempt duties or responsibilities of an 
executive, administrative or professional 
employee as identified in subparts B, C or D 
of this part. 

(2) Where the annual period covers periods 
both prior to and after the effective date of 
these Substantive Regulations, the amount 
of total annual compensation due will be de-
termined on a proportional basis. 

(b)(1) ‘‘Total annual compensation’’ must 
include at least $684 per week paid on a sal-
ary or fee basis as set forth in § § 541.602 and 
541.605, except that § 541.602(a)(3) shall not 
apply to highly compensated employees. 
Total annual compensation may also include 
commissions, nondiscretionary bonuses and 
other nondiscretionary compensation earned 
during a 52–week period. Total annual com-
pensation does not include board, lodging 
and other facilities as defined in § 541.606, and 
does not include payments for medical insur-
ance, payments for life insurance, contribu-
tions to retirement plans and the cost of 
other fringe benefits. 

(2) If an employee’s total annual com-
pensation does not total at least the amount 
specified in the applicable subsection of 
paragraph (a) by the last pay period of the 
52-week period, the employer may, during 
the last pay period or within one month 
after the end of the 52-week period, make one 
final payment sufficient to achieve the re-
quired level. For example, for a 52-week pe-
riod, an employee may earn $90,000 in base 
salary, and the employer may anticipate 
that the employee also will earn $17,432 in 
other payments. However, in the final quar-
ter of the year, the employee actually only 
earns $12,000 in other payments. In this situ-
ation, the employer may within one month 
after the end of the year make a payment of 
at least $5,432 to the employee. Any such 
final payment made after the end of the 52- 
week period may count only toward the prior 
year’s total annual compensation and not to-
ward the total annual compensation in the 
year it was paid. If the employer fails to 

make such a payment, the employee does not 
qualify as a highly compensated employee, 
but may still qualify as exempt under sub-
parts B, C, or D of this part. 

(3) An employee who does not work a full 
year for the employer, either because the 
employee is newly hired after the beginning 
of the year or ends the employment before 
the end of the year, may qualify for exemp-
tion under this section if the employee re-
ceives a pro rata portion of the minimum 
amount established in paragraph (a) of this 
section, based upon the number of weeks 
that the employee will be or has been em-
ployed. An employer may make one final 
payment as under paragraph (b)(2) of this 
section within one month after the end of 
employment. 

(4) The employer may utilize any 52-week 
period as the year, such as a calendar year, 
a fiscal year, or an anniversary of hire year. 
If the employer does not identify some other 
year period in advance, the calendar year 
will apply. 

(c) A high level of compensation is a strong 
indicator of an employee’s exempt status, 
thus eliminating the need for a detailed 
analysis of the employee’s job duties. Thus, 
a highly compensated employee will qualify 
for exemption if the employee customarily 
and regularly performs any one or more of 
the exempt duties or responsibilities of an 
executive, administrative or professional 
employee identified in subparts B, C or D of 
this part. An employee may qualify as a 
highly compensated executive employee, for 
example, if the employee customarily and 
regularly directs the work of two or more 
other employees, even though the employee 
does not meet all of the other requirements 
for the executive exemption under § 541.100. 

(d) This section applies only to employees 
whose primary duty includes performing of-
fice or non-manual work. Thus, for example, 
non-management production-line workers 
and non-management employees in mainte-
nance, construction and similar occupations 
such as carpenters, electricians, mechanics, 
plumbers, iron workers, craftsmen, operating 
engineers, longshoremen, construction work-
ers, laborers and other employees who per-
form work involving repetitive operations 
with their hands, physical skill and energy 
are not exempt under this section no matter 
how highly paid they might be. 
§ 541.602 Salary basis. 

(a) General rule. An employee will be con-
sidered to be paid on a ‘‘salary basis’’ within 
the meaning of this part if the employee reg-
ularly receives each pay period on a weekly, 
or less frequent basis, a predetermined 
amount constituting all or part of the em-
ployee’s compensation, which amount is not 
subject to reduction because of variations in 
the quality or quantity of the work per-
formed. 

(1) Subject to the exceptions provided in 
paragraph (b) of this section, an exempt em-
ployee must receive the full salary for any 
week in which the employee performs any 
work without regard to the number of days 
or hours worked. Exempt employees need not 
be paid for any workweek in which they per-
form no work. 

(2) An employee is not paid on a salary 
basis if deductions from the employee’s pre-
determined compensation are made for ab-
sences occasioned by the employer or by the 
operating requirements of the employing of-
fice. If the employee is ready, willing and 
able to work, deductions may not be made 
for time when work is not available. 

(3) Up to ten percent of the salary amount 
required by § 541.600(a) may be satisfied by 
the payment of nondiscretionary bonuses, in-
centives and commissions, that are paid an-
nually or more frequently. The employer 

may utilize any 52-week period as the year, 
such as a calendar year, a fiscal year, or an 
anniversary of hire year. If the employer 
does not identify some other year period in 
advance, the calendar year will apply. This 
provision does not apply to highly com-
pensated employees under § 541.601. 

(i) If by the last pay period of the 52-week 
period the sum of the employee’s weekly sal-
ary plus nondiscretionary bonus, incentive, 
and commission payments received is less 
than 52 times the weekly salary amount re-
quired by § 541.600(a), the employer may 
make one final payment sufficient to achieve 
the required level no later than the next pay 
period after the end of the year. Any such 
final payment made after the end of the 52- 
week period may count only toward the prior 
year’s salary amount and not toward the sal-
ary amount in the year it was paid. 

(ii) An employee who does not work a full 
52-week period for the employer, either be-
cause the employee is newly hired after the 
beginning of this period or ends the employ-
ment before the end of this period, may qual-
ify for exemption if the employee receives a 
pro rata portion of the minimum amount es-
tablished in paragraph (a)(3) of this section, 
based upon the number of weeks that the 
employee will be or has been employed. An 
employer may make one final payment as 
under paragraph (a)(3)(i) of this section with-
in one pay period after the end of employ-
ment. 

(b) Exceptions. The prohibition against de-
ductions from pay in the salary basis re-
quirement is subject to the following excep-
tions: 

(1) Deductions from pay may be made when 
an exempt employee is absent from work for 
one or more full days for personal reasons, 
other than sickness or disability. Thus, if an 
employee is absent for two full days to han-
dle personal affairs, the employee’s salaried 
status will not be affected if deductions are 
made from the salary for two full-day ab-
sences. However, if an exempt employee is 
absent for one and a half days for personal 
reasons, the employer can deduct only for 
the one full-day absence. 

(2) Deductions from pay may be made for 
absences of one or more full days occasioned 
by sickness or disability (including work-re-
lated accidents) if the deduction is made in 
accordance with a bona fide plan, policy or 
practice of providing compensation for loss 
of salary occasioned by such sickness or dis-
ability. The employer is not required to pay 
any portion of the employee’s salary for full- 
day absences for which the employee re-
ceives compensation under the plan, policy 
or practice. Deductions for such full-day ab-
sences also may be made before the em-
ployee has qualified under the plan, policy or 
practice, and after the employee has ex-
hausted the leave allowance thereunder. 
Thus, for example, if an employer maintains 
a short-term disability insurance plan pro-
viding salary replacement for 12 weeks start-
ing on the fourth day of absence, the em-
ployer may make deductions from pay for 
the three days of absence before the em-
ployee qualifies for benefits under the plan; 
for the twelve weeks in which the employee 
receives salary replacement benefits under 
the plan; and for absences after the employee 
has exhausted the 12 weeks of salary replace-
ment benefits. 

(3) While an employer cannot make deduc-
tions from pay for absences of an exempt em-
ployee occasioned by jury duty, attendance 
as a witness or temporary military leave, the 
employer can offset any amounts received by 
an employee as jury fees, witness fees or 
military pay for a particular week against 
the salary due for that particular week with-
out loss of the exemption. 

(4) Deductions from pay of exempt employ-
ees may be made for penalties imposed in 
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good faith for infractions of safety rules of 
major significance. Safety rules of major sig-
nificance include those relating to the pre-
vention of serious danger in the workplace or 
to other employees, such as rules prohibiting 
smoking in explosive plants, oil refineries 
and coal mines. 

(5) Deductions from pay of exempt employ-
ees may be made for unpaid disciplinary sus-
pensions of one or more full days imposed in 
good faith for infractions of workplace con-
duct rules. Such suspensions must be im-
posed pursuant to a written policy applicable 
to all employees. Thus, for example, an em-
ployer may suspend an exempt employee 
without pay for three days for violating a 
generally applicable written policy prohib-
iting sexual harassment. Similarly, an em-
ployer may suspend an exempt employee 
without pay for twelve days for violating a 
generally applicable written policy prohib-
iting workplace violence. 

(6) An employer is not required to pay the 
full salary in the initial or terminal week of 
employment. Rather, an employer may pay a 
proportionate part of an employee’s full sal-
ary for the time actually worked in the first 
and last week of employment. In such weeks, 
the payment of an hourly or daily equivalent 
of the employee’s full salary for the time ac-
tually worked will meet the requirement. 
However, employees are not paid on a salary 
basis within the meaning of these regula-
tions if they are employed occasionally for a 
few days, and the employer pays them a pro-
portionate part of the weekly salary when so 
employed. 

(7) An employer is not required to pay the 
full salary for weeks in which an exempt em-
ployee takes unpaid leave under the Family 
and Medical Leave Act. Rather, when an ex-
empt employee takes unpaid leave under the 
Family and Medical Leave Act, an employer 
may pay a proportionate part of the full sal-
ary for time actually worked. For example, 
if an employee who normally works 40 hours 
per week uses four hours of unpaid leave 
under the Family and Medical Leave Act, 
the employer could deduct 10 percent of the 
employee’s normal salary that week. 

(c) When calculating the amount of a de-
duction from pay allowed under paragraph 
(b) of this section, the employer may use the 
hourly or daily equivalent of the employee’s 
full weekly salary or any other amount pro-
portional to the time actually missed by the 
employee. A deduction from pay as a penalty 
for violations of major safety rules under 
paragraph (b)(4) of this section may be made 
in any amount. 
§ 541.603 Effect of improper deductions from 

salary. 
(a) An employer who makes improper de-

ductions from salary shall lose the exemp-
tion if the facts demonstrate that the em-
ployer did not intend to pay employees on a 
salary basis. An actual practice of making 
improper deductions demonstrates that the 
employer did not intend to pay employees on 
a salary basis. The factors to consider when 
determining whether an employer has an ac-
tual practice of making improper deductions 
include, but are not limited to: the number 
of improper deductions, particularly as com-
pared to the number of employee infractions 
warranting discipline; the time period during 
which the employer made improper deduc-
tions; the number and geographic location of 
employees whose salary was improperly re-
duced; the number and geographic location 
of managers responsible for taking the im-
proper deductions; and whether the employer 
has a clearly communicated policy permit-
ting or prohibiting improper deductions. 

(b) If the facts demonstrate that the em-
ployer has an actual practice of making im-
proper deductions, the exemption is lost dur-

ing the time period in which the improper 
deductions were made for employees in the 
same job classification working for the same 
managers responsible for the actual im-
proper deductions. Employees in different 
job classifications or who work for different 
managers do not lose their status as exempt 
employees. Thus, for example, if a manager 
routinely docks the pay of engineers at that 
facility for partial-day personal absences, 
then all engineers at that facility whose pay 
could have been improperly docked by the 
manager would lose the exemption; engi-
neers at other facilities or working for other 
managers, however, would remain exempt. 

(c) Improper deductions that are either iso-
lated or inadvertent will not result in loss of 
the exemption for any employees subject to 
such improper deductions, if the employer 
reimburses the employees for such improper 
deductions. 

(d) If an employer has a clearly commu-
nicated policy that prohibits the improper 
pay deductions specified in § 541.602(a) and in-
cludes a complaint mechanism, reimburses 
employees for any improper deductions and 
makes a good faith commitment to comply 
in the future, such employer will not lose the 
exemption for any employees unless the em-
ployer willfully violates the policy by con-
tinuing to make improper deductions after 
receiving employee complaints. If an em-
ployer fails to reimburse employees for any 
improper deductions or continues to make 
improper deductions after receiving em-
ployee complaints, the exemption is lost dur-
ing the time period in which the improper 
deductions were made for employees in the 
same job classification working for the same 
managers responsible for the actual im-
proper deductions. The best evidence of a 
clearly communicated policy is a written 
policy that was distributed to employees 
prior to the improper pay deductions by, for 
example, providing a copy of the policy to 
employees at the time of hire, publishing the 
policy in an employee handbook or pub-
lishing the policy on the employer’s 
Intranet. 

(e) This section shall not be construed in 
an unduly technical manner so as to defeat 
the exemption. 
§ 541.604 Minimum guarantee plus extras. 

(a) An employer may provide an exempt 
employee with additional compensation 
without losing the exemption or violating 
the salary basis requirement, if the employ-
ment arrangement also includes a guarantee 
of at least the minimum weekly-required 
amount paid on a salary basis. Thus, for ex-
ample, an exempt employee guaranteed at 
least $684 each week paid on a salary basis 
may also receive additional compensation of 
a one percent commission on sales. An ex-
empt employee also may receive a percent-
age of the sales or profits of the employer if 
the employment arrangement also includes a 
guarantee of at least $684 each week paid on 
a salary basis. Similarly, the exemption is 
not lost if an exempt employee who is guar-
anteed at least $684 each week paid on a sal-
ary basis also receives additional compensa-
tion based on hours worked for work beyond 
the normal workweek. Such additional com-
pensation may be paid on any basis (e.g., flat 
sum, bonus payment, straight-time hourly 
amount, time and one-half or any other 
basis), and may include paid time off. 

(b) An exempt employee’s earnings may be 
computed on an hourly, a daily or a shift 
basis, without losing the exemption or vio-
lating the salary basis requirement, if the 
employment arrangement also includes a 
guarantee of at least the minimum weekly 
required amount paid on a salary basis re-
gardless of the number of hours, days or 
shifts worked, and a reasonable relationship 

exists between the guaranteed amount and 
the amount actually earned. The reasonable 
relationship test will be met if the weekly 
guarantee is roughly equivalent to the em-
ployee’s usual earnings at the assigned hour-
ly, daily or shift rate for the employee’s nor-
mal scheduled workweek. Thus, for example, 
an exempt employee guaranteed compensa-
tion of at least $725 for any week in which 
the employee performs any work, and who 
normally works four or five shifts each week, 
may be paid $210 per shift without violating 
the $684-per-week salary basis requirement. 
The reasonable relationship requirement ap-
plies only if the employee’s pay is computed 
on an hourly, daily or shift basis. It does not 
apply, for example, to an exempt store man-
ager paid a guaranteed salary per week that 
exceeds the current salary level who also re-
ceives a commission of one-half percent of 
all sales in the store or five percent of the 
store’s profits, which in some weeks may 
total as much as, or even more than, the 
guaranteed salary. 
§ 541.605 Fee basis. 

(a) Administrative and professional em-
ployees may be paid on a fee basis, rather 
than on a salary basis. An employee will be 
considered to be paid on a ‘‘fee basis’’ within 
the meaning of these regulations if the em-
ployee is paid an agreed sum for a single job 
regardless of the time required for its com-
pletion. These payments resemble piecework 
payments with the important distinction 
that generally a ‘‘fee’’ is paid for the kind of 
job that is unique rather than for a series of 
jobs repeated an indefinite number of times 
and for which payment on an identical basis 
is made over and over again. Payments based 
on the number of hours or days worked and 
not on the accomplishment of a given single 
task are not considered payments on a fee 
basis. 

(b) To determine whether the fee payment 
meets the minimum amount of salary re-
quired for exemption under these regula-
tions, the amount paid to the employee will 
be tested by determining the time worked on 
the job and whether the fee payment is at a 
rate that would amount to at least the min-
imum salary per week, as required by 
§§ 541.600(a) and 541.602(a), if the employee 
worked 40 hours. Thus, an artist paid $350 for 
a picture that took 20 hours to complete 
meets the $684 minimum salary requirement 
for exemption since earnings at this rate 
would yield the artist $700 if 40 hours were 
worked. 
§ 541.606 Board, lodging or other facilities. 

(a) To qualify for exemption under section 
13(a)(1) of the Act, an employee must earn 
the minimum salary amount set forth in 
§ 541.600, ‘‘exclusive of board, lodging or other 
facilities.’’ The phrase ‘‘exclusive of board, 
lodging or other facilities’’ means ‘‘free and 
clear’’ or independent of any claimed credit 
for non-cash items of value that an employer 
may provide to an employee. Thus, the costs 
incurred by an employer to provide an em-
ployee with board, lodging or other facilities 
may not count towards the minimum salary 
amount required for exemption under this 
part 541. Such separate transactions are not 
prohibited between employers and their ex-
empt employees, but the costs to employers 
associated with such transactions may not 
be considered when determining if an em-
ployee has received the full required min-
imum salary payment. 

(b) Regulations defining what constitutes 
‘‘board, lodging, or other facilities’’ are con-
tained in 29 CFR part 531. As described in 29 
CFR 531.32, the term ‘‘other facilities’’ refers 
to items similar to board and lodging, such 
as meals furnished at company restaurants 
or cafeterias or by hospitals, hotels, or res-
taurants to their employees; meals, dor-
mitory rooms, and tuition furnished by a 
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college to its student employees; merchan-
dise furnished at company stores or com-
missaries, including articles of food, cloth-
ing, and household effects; housing furnished 
for dwelling purposes; and transportation 
furnished to employees for ordinary com-
muting between their homes and work. 
§ 541.607—Reserved. 
SUBPART H—DEFINITIONS AND MIS-

CELLANEOUS PROVISIONS (§§ 541.700– 
541.710) 

§ 541.700 Primary duty. 
(a) To qualify for exemption under this 

part, an employee’s ‘‘primary duty’’ must be 
the performance of exempt work. The term 
‘‘primary duty’’ means the principal, main, 
major or most important duty that the em-
ployee performs. Determination of an em-
ployee’s primary duty must be based on all 
the facts in a particular case, with the major 
emphasis on the character of the employee’s 
job as a whole. Factors to consider when de-
termining the primary duty of an employee 
include, but are not limited to, the relative 
importance of the exempt duties as com-
pared with other types of duties; the amount 
of time spent performing exempt work; the 
employee’s relative freedom from direct su-
pervision; and the relationship between the 
employee’s salary and the wages paid to 
other employees for the kind of nonexempt 
work performed by the employee. 

(b) The amount of time spent performing 
exempt work can be a useful guide in deter-
mining whether exempt work is the primary 
duty of an employee. Thus, employees who 
spend more than 50 percent of their time per-
forming exempt work will generally satisfy 
the primary duty requirement. Time alone, 
however, is not the sole test, and nothing in 
this section requires that exempt employees 
spend more than 50 percent of their time per-
forming exempt work. Employees who do not 
spend more than 50 percent of their time per-
forming exempt duties may nonetheless 
meet the primary duty requirement if the 
other factors support such a conclusion. 

(c) Thus, for example, assistant managers 
in a retail establishment who perform ex-
empt executive work such as supervising and 
directing the work of other employees, or-
dering merchandise, managing the budget 
and authorizing payment of bills may have 
management as their primary duty even if 
the assistant managers spend more than 50 
percent of the time performing nonexempt 
work such as running the cash register. How-
ever, if such assistant managers are closely 
supervised and earn little more than the 
nonexempt employees, the assistant man-
agers generally would not satisfy the pri-
mary duty requirement. 
§ 541.701 Customarily and regularly. 

The phrase ‘‘customarily and regularly’’ 
means a frequency that must be greater than 
occasional but which, of course, may be less 
than constant. Tasks or work performed 
‘‘customarily and regularly’’ includes work 
normally and recurrently performed every 
workweek; it does not include isolated or 
one-time tasks. 
§ 541.702 Exempt and nonexempt work. 

The term ‘‘exempt work’’ means all work 
described in § § 541.100, 541.101, 541.200, 541.300, 
541.301, 541.302, 541.303, 541.304, and 541.400, 
and the activities directly and closely re-
lated to such work. All other work is consid-
ered ‘‘nonexempt.’’ 
§ 541.703 Directly and closely related. 

(a) Work that is ‘‘directly and closely re-
lated’’ to the performance of exempt work is 
also considered exempt work. The phrase 
‘‘directly and closely related’’ means tasks 
that are related to exempt duties and that 
contribute to or facilitate performance of ex-

empt work. Thus, ‘‘directly and closely re-
lated’’ work may include physical tasks and 
menial tasks that arise out of exempt duties, 
and the routine work without which the ex-
empt employee’s exempt work cannot be per-
formed properly. Work ‘‘directly and closely 
related’’ to the performance of exempt duties 
may also include recordkeeping; monitoring 
and adjusting machinery; taking notes; 
using the computer to create documents or 
presentations; opening the mail for the pur-
pose of reading it and making decisions; and 
using a photocopier or fax machine. Work is 
not ‘‘directly and closely related’’ if the 
work is remotely related or completely unre-
lated to exempt duties. 

(b) The following examples further illus-
trate the type of work that is and is not nor-
mally considered as directly and closely re-
lated to exempt work: 

(1) Keeping time, production or sales 
records for subordinates is work directly and 
closely related to an exempt executive’s 
function of managing a department and su-
pervising employees. 

(2) The distribution of materials, merchan-
dise or supplies to maintain control of the 
flow of and expenditures for such items is di-
rectly and closely related to the performance 
of exempt duties. 

(3) A supervisor who spot checks and exam-
ines the work of subordinates to determine 
whether they are performing their duties 
properly, and whether the product is satis-
factory, is performing work which is directly 
and closely related to managerial and super-
visory functions, so long as the checking is 
distinguishable from the work ordinarily 
performed by a nonexempt inspector. 

(4) A supervisor who sets up a machine 
may be engaged in exempt work, depending 
upon the nature of the industry and the oper-
ation. In some cases the setup work, or ad-
justment of the machine for a particular job, 
is typically performed by the same employ-
ees who operate the machine. Such setup 
work is part of the production operation and 
is not exempt. In other cases, the setting up 
of the work is a highly skilled operation 
which the ordinary production worker or 
machine tender typically does not perform. 
In large plants, non-supervisors may perform 
such work. However, particularly in small 
plants, such work may be a regular duty of 
the executive and is directly and closely re-
lated to the executive’s responsibility for the 
work performance of subordinates and for 
the adequacy of the final product. Under 
such circumstances, it is exempt work. 

(5) A department manager in a retail or 
service establishment who walks about the 
sales floor observing the work of sales per-
sonnel under the employee’s supervision to 
determine the effectiveness of their sales 
techniques, checks on the quality of cus-
tomer service being given, or observes cus-
tomer preferences is performing work which 
is directly and closely related to managerial 
and supervisory functions. 

(6) A business consultant may take exten-
sive notes recording the flow of work and 
materials through the office or plant of the 
client; after returning to the office of the 
employer, the consultant may personally use 
the computer to type a report and create a 
proposed table of organization. Standing 
alone, or separated from the primary duty, 
such note-taking and typing would be rou-
tine in nature. However, because this work is 
necessary for analyzing the data and making 
recommendations, the work is directly and 
closely related to exempt work. While it is 
possible to assign note-taking and typing to 
nonexempt employees, and in fact it is fre-
quently the practice to do so, delegating 
such routine tasks is not required as a condi-
tion of exemption. 

(7) A manager who makes and administers 
the budget policy of the employing office, es-

tablishes spending limits for the employing 
office, and authorizes expenditures would be 
performing work exempt under § 541.200. 
Work that is directly and closely related to 
these exempt duties may include checking 
the status of accounts to determine whether 
the credit limit would be exceeded by the 
shipment of a new order, removing credit re-
ports from the files for analysis, and writing 
letters giving credit data and experience to 
other employers or credit agencies. 

(8) A traffic manager in charge of planning 
a company’s transportation, including the 
most economical and quickest routes for 
shipping merchandise to and from the plant, 
contracting for common-carrier and other 
transportation facilities, negotiating with 
carriers for adjustments for damages to mer-
chandise, and making the necessary re-
arrangements resulting from delays, dam-
ages or irregularities in transit, is per-
forming exempt work. If the employee also 
spends part of the day taking telephone or-
ders for local deliveries, such order-taking is 
a routine function and is not directly and 
closely related to the exempt work. 

(9) An example of work directly and closely 
related to exempt professional duties is a 
chemist performing menial tasks such as 
cleaning a test tube in the middle of an 
original experiment, even though such me-
nial tasks can be assigned to laboratory as-
sistants. 

(10) A teacher performs work directly and 
closely related to exempt duties when, while 
taking students on a field trip, the teacher 
drives a school van or monitors the students’ 
behavior in a restaurant. 

§ 541.704 Use of manuals. 
The use of manuals, guidelines or other es-

tablished procedures containing or relating 
to highly technical, scientific, legal, finan-
cial or other similarly complex matters that 
can be understood or interpreted only by 
those with advanced or specialized knowl-
edge or skills does not preclude exemption 
under section 13(a)(1) of the Act or the regu-
lations in this part. Such manuals and proce-
dures provide guidance in addressing dif-
ficult or novel circumstances and thus use of 
such reference material would not affect an 
employee’s exempt status. The section 
13(a)(1) exemptions are not available, how-
ever, for employees who simply apply well- 
established techniques or procedures de-
scribed in manuals or other sources within 
closely prescribed limits to determine the 
correct response to an inquiry or set of cir-
cumstances. 

§ 541.705 Trainees. 
The executive, administrative, profes-

sional, and computer employee exemptions 
do not apply to employees training for em-
ployment in an executive, administrative, 
professional, or computer employee capacity 
who are not actually performing the duties 
of an executive, administrative, professional, 
or computer employee. 

§ 541.706 Emergencies. 
(a) An exempt employee will not lose the 

exemption by performing work of a normally 
nonexempt nature because of the existence 
of an emergency. Thus, when emergencies 
arise that threaten the safety of employees, 
a cessation of operations or serious damage 
to the employer’s property, any work per-
formed in an effort to prevent such results is 
considered exempt work. 

(b) An ‘‘emergency’’ does not include oc-
currences that are not beyond control or for 
which the employer can reasonably provide 
in the normal course of business. Emer-
gencies generally occur only rarely, and are 
events that the employer cannot reasonably 
anticipate. 
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(c) The following examples illustrate the 

distinction between emergency work consid-
ered exempt work and routine work that is 
not exempt work: 

(1) Reserved. 
(2) Assisting nonexempt employees with 

their work during periods of heavy workload 
or to handle rush orders is not exempt work. 

(3) Replacing a nonexempt employee dur-
ing the first day or partial day of an illness 
may be considered exempt emergency work 
depending on factors such as the size of the 
location and of the executive’s department, 
the nature of the work performed by the em-
ploying office, the consequences that would 
flow from the failure to replace the ailing 
employee immediately, and the feasibility of 
filling the employee’s place promptly. 

(4) Regular repair and cleaning of equip-
ment is not emergency work, even when nec-
essary to prevent fire or explosion; however, 
repairing equipment may be emergency work 
if the breakdown of or damage to the equip-
ment was caused by accident or carelessness 
that the employer could not reasonably an-
ticipate. 
§ 541.707 Occasional tasks. 

Occasional, infrequently recurring tasks 
that cannot practicably be performed by 
nonexempt employees, but are the means for 
an exempt employee to properly carry out 
exempt functions and responsibilities, are 
considered exempt work. The following fac-
tors should be considered in determining 
whether such work is exempt work: Whether 
the same work is performed by any of the ex-
empt employee’s subordinates; practicability 
of delegating the work to a nonexempt em-
ployee; whether the exempt employee per-
forms the task frequently or occasionally; 
and existence of an industry practice for the 
exempt employee to perform the task. 
§ 541.708 Combination exemptions. 

Employees who perform a combination of 
exempt duties as set forth in the regulations 
in this part for executive, administrative, 
professional, and computer employees may 
qualify for exemption. Thus, for example, an 
employee whose primary duty involves a 
combination of exempt administrative and 
exempt executive work may qualify for ex-
emption. In other words, work that is ex-
empt under one section of this part will not 
defeat the exemption under any other sec-
tion. 
§ 541.709 Reserved. 
§ 541.710 Effect of certain deductions on ex-

empt employee pay. 
(a) An employee who otherwise meets the 

salary basis requirements of § 541.602 shall 
not be disqualified from exemption under 
§ § 541.100, 541.200, 541.300 or 541.400 on the 
basis that such employee is paid according to 
a pay system established by statute, ordi-
nance or regulation, or by a policy or prac-
tice established pursuant to principles of 
public accountability, under which the em-
ployee accrues personal leave and sick leave 
and which requires the employee’s pay to be 
reduced or such employee to be placed on 
leave without pay for absences for personal 
reasons or because of illness or injury of less 
than one work-day when accrued leave is not 
used by an employee because: 

(1) Permission for its use has not been 
sought or has been sought and denied; 

(2) Accrued leave has been exhausted; or 
(3) The employee chooses to use leave with-

out pay. 
(b) Deductions from the pay of an em-

ployee for absences due to a budget-required 
furlough shall not disqualify the employee 
from being paid on a salary basis except in 
the workweek in which the furlough occurs 
and for which the employee’s pay is accord-
ingly reduced. 

FEBRUARY 28, 2023. 
Re Notice of Issuance of Final Regulations 

Pursuant to the Congressional Account-
ability Act. 

Hon. PATTY MURRAY, 
President Pro Tempore of the U.S. Senate, 
Washington, DC. 

DEAR MADAM PRESIDENT: On December 14, 
2022, the House of Representatives adopted 
House Resolution 1516, thereby approving the 
regulations adopted by the Board of Direc-
tors of the Office of Congressional Workplace 
Rights that were promulgated under section 
202(e)(1) of the Congressional Accountability 
Act (CAA), 2 U.S.C. § 1312(e)(1), to the extent 
such regulations are consistent with the pro-
visions of the CAA. The approved regulations 
govern family and medical leave for employ-
ees in the House. 

Section 304 of the CAA, (2 U.S.C. § 1384) pro-
vides that, after congressional approval of 
substantive regulations, the Board shall sub-
mit the regulations to the Speaker of the 
House of Representatives and the President 
pro tempore of the Senate. Accordingly, on 
behalf of the Board of Directors of the Office 
of Congressional Workplace Rights, I am 
transmitting the enclosed Notice of Issuance 
of Final Regulations, together with a copy of 
the final regulations. 

Pursuant to section 304, the Board also re-
quests that the enclosed notice be published 
in the Congressional Record on the first day 
on which both the House and the Senate are 
in session following this transmittal. 

Sincerely, 
BARBARA CHILDS WALLACE, 
Chair of the Board of Directors, 

Office of Congressional Workplace Rights. 
Attachment. 

NOTICE OF ISSUANCE OF FINAL 
REGULATIONS 

The Congressional Accountability Act of 
1995 (CAA) was enacted into law on January 
23, 1995. In general, the CAA applies the 
rights and protections of 14 federal labor and 
employment law statutes to covered congres-
sional employees and employing offices. Sec-
tion 202 of the CAA addresses the application 
of the Family and Medical Leave Act of 1993. 
Section 202(a) of the CAA applies the rights, 
protections, and responsibilities established 
under sections 101 through 105 of the Family 
and Medical Leave Act (29 U.S.C. 2611 
through 2615) to employing offices, covered 
employees, and representatives of covered 
employees. Application of provisions of sec-
tion 102 of the Family and Medical Leave Act 
is subject to section 202(d) of the CAA. Sec-
tion 202(e) of the Act requires the Board of 
Directors of the Office of Congressional 
Workplace Rights (Board) to issue regula-
tions to implement section 202. 

The Board, pursuant to section 202(e)(1), 
adopted and submitted the Regulations Re-
lating to the House of Representatives and 
Its Employing Offices for publication in the 
Congressional Record. Publication was effec-
tuated on September 28, 2022. The Regula-
tions are attached to this notice. 

Pursuant to section 304 of the CAA, 2 
U.S.C. § 1384, approved regulations become ef-
fective not less than 60 days after the date on 
which they are published in the Congressional 
Record. Although the Board has the author-
ity to provide for an earlier effective date for 
good cause found, the Board does not find 
good cause to provide for an earlier effective 
date for these regulations. Therefore, these 
regulations will become effective 60 days 
after the date on which they are published in 
the Congressional Record. 

Accordingly, having now been approved by 
the House, the Board submits its regulations 
to the Speaker of the House of Representa-
tives and the President Pro Tem of the Sen-

ate for publication in the Congressional 
Record. 

BARBARA CHILDS WALLACE, 
Chair of the Board of Directors, 

Office of Congressional Workplace Rights. 

H SERIES REGULATIONS OF THE BOARD 
OF DIRECTORS OF THE OFFICE OF CON-
GRESSIONAL WORKPLACE RIGHTS EX-
TENDING RIGHTS AND PROTECTIONS 
UNDER THE FAMILY AND MEDICAL 
LEAVE ACT OF 1993, AS AMENDED 

Part 825—Family and Medical Leave 
825.1 Purpose and Scope. 
SUBPART A—COVERAGE UNDER THE FAM-

ILY AND MEDICAL LEAVE ACT, AS MADE 
APPLICABLE BY THE CONGRESSIONAL 
ACCOUNTABILITY ACT 

825.100 The Family and Medical Leave Act. 
825.101 Purpose of the FMLA. 
825.102 Definitions. 
825.103 Reserved. 
825.104 Covered employing offices. 
825.105 Reserved. 
825.106 Joint employer coverage. 
825.107—825.109 Reserved. 
825.110 Eligible employee, general rule. 
825.111 Eligible employee, birth or place-

ment. 
825.112 Qualifying reasons for leave, general 

rule. 
825.113 Serious health condition. 
825.114 Inpatient care. 
825.115 Continuing treatment. 
825.116—825.118 Reserved. 
825.119 Leave for treatment of substance 

abuse. 
825.120 Leave for pregnancy or birth. 
825.121 Leave for adoption or foster care. 
825.122 Definitions of covered servicemem-

ber, spouse, parent, son or daughter, next 
of kin of a covered servicemember, adop-
tion, foster care, son or daughter on cov-
ered active duty or call to covered active 
duty status, son or daughter of a covered 
servicemember, and parent of a covered 
servicemember. 

825.123 Unable to perform the functions of 
the position. 

825.124 Needed to care for a family member 
or covered servicemember. 

825.125 Definition of health care provider. 
825.126 Leave because of a qualifying exi-

gency. 
825.127 Leave to care for a covered service-

member with a serious injury or illness 
(military caregiver leave). 

SUBPART B—EMPLOYEE LEAVE ENTITLE-
MENTS UNDER THE FAMILY AND MED-
ICAL LEAVE ACT, AS MADE APPLICABLE 
BY THE CONGRESSIONAL ACCOUNT-
ABILITY ACT 

825.200 Amount of leave. 
825.201 Leave to care for a parent. 
825.202 Intermittent leave or reduced leave 

schedule. 
825.203 Scheduling of intermittent or re-

duced schedule leave. 
825.204 Transfer of an employee to an alter-

native position during intermittent leave 
or reduced schedule leave. 

825.205 Increments of FMLA leave for inter-
mittent or reduced schedule leave. 

825.206 Interaction with the FLSA, as made 
applicable by the Congressional Account-
ability Act. 

825.207 Substitution of paid leave, generally. 
825.208 Substitution of paid leave—special 

rule for paid parental leave. 
825.209 Maintenance of employee benefits. 
825.210 Employee payment of group health 

benefit premiums. 
825.211 Maintenance of benefits under multi- 

employer health plans. 
825.212 Employee failure to pay health plan 

premium payments. 
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