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TRANSMITTAL NO. 23—0P

Report of Enhancement or Upgrade of Sensi-
tivity of Technology or Capability (Sec.
36(b)(5)(C), AECA)

(i) Purchaser: Government of Spain.

(ii) Sec. 36(b)(1), AECA Transmittal No.:
18-19; Date: June 26, 2018; Implementing
Agency: Navy.

(iii) Description: On June 26, 2018, Congress
was notified by Congressional certification
transmittal number 18-19, of the possible
sale, under Section 36(b)(1) of the Arms Ex-
port Control Act, of five (5) AEGIS Weapons
Systems (AWS) MKY7, six (6) shipsets Digital
Signal Processing, five (5) shipsets AWS
Computing Infrastructure MARK 1 MOD 0,
five (5) shipsets Operational Readiness Test
Systems (ORTS), five (5) shipsets MK 99 MOD
14 Fire Control System, five (5) shipsets MK
41 Baseline VII Vertical Launching Systems
(VLS), two (2) All-Up-Round MK 54 Mod 0
lightweight torpedoes, twenty (20) Standard
Missile 2 (SM-2) Block IIIB missiles and MK
13 canisters with AN/DKT-71 warhead com-
patible telemeter. Also included was one (1)
S4 AWS computer program, five (5) shipsets
Ultra High Frequency (UHF) Satellite Com-
munications (SATCOM), five (5) shipsets AN/
SRQ-4 radio terminal sets, five (5) shipsets
ordnance handling equipment, five (b)
shipsets Selective Availability Anti-Spoofing
Modules (SAASMI), five (5) shipsets aviation
handling and support equipment, five (5)
shipsets AN/SLQ-24E Torpedo counter-
measures systems, five (5) shipsets LMO04
Thru-Hull XBT Launcher and test canisters,
one (1) shipset MK 36 MOD 6 Decoy Launch-
ing System, five (5) shipsets Link Level
COMSEC (LLC) "™ for LINK 22, five (5)
shipsets Maintenance Assist Module (MAM)
cabinets, five (5) shipsets technical docu-
mentation, five (5) shipsets installation sup-
port material, special purpose test equip-
ment, system engineering, technical serv-
ices, on-site vendor assistance, spare parts,
systems training, foreign liaison office and
staging services necessary to support ship
construction and delivery, spare and repair
parts, tools and test equipment, support
equipment, repair and return support, per-
sonnel training and training equipment, pub-
lications and technical documentation, U.S.
Government and contractor engineering and
logistics support services, and other related
elements of logistic and program support.
The estimated total cost was $860.4 million.
Major Defense Equipment (MDE) constituted
$324.4 million of this total.

On June 15, 2020, Congress was notified by
Congressional certification transmittal num-
ber 20-0G of an additional MDE sale of thirty
(30) All-Up-Round MK 54 Lightweight Tor-
pedoes (LWT). The following non-MDE items
were also included: MK 54 LWT expendables;
MK 54 turnaround Kkits; MK 54 containers;
one (1) MK-695 Torpedo Systems Test Set
(TSTS); support equipment including fire
control modification platforms and spare
parts; torpedo spare parts; training; publica-
tions; software; U.S. Government and con-
tractor engineering, technical, and logistics
support services and other related elements
of logistics and program support. The addi-
tion of these items resulted in a net increase
in MDE cost of $45 million, resulting in a re-
vised MDE cost of $369.4 million. The total
estimated case value increased to $940.4 mil-
lion.

On June 8, 2022, Congress was notified by
Congressional certification transmittal num-
ber 22-0G of the MDE replacement of the pre-
viously notified two (2) All Up Round MK 54
Mod 0 LWTs with two (2) Exercise MK 54 Mod
0 LWTs. Also included was additional Engi-
neering Technical Assistance for redesign of
Radar Signal Processing Group configura-
tion and updates to International Aegis Fire
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Control Loop design; shipsets of SAASM
units and associated spares; COMSEC equip-
ment for use between test sites; and removal
of one (1) shipset MK 36 Mod 6 Decoy
Launching System. The MDE total value re-
mained $369.4 million; however, the non-MDE
estimated value increased from $571 million
to $810.6 million. The total estimated case
value increased to $1.18 billion.

On February 27, 2023, Congress was notified
by Congressional certification transmittal
number 22-0W of the MDE inclusion of up to
an additional sixty-two (62) SM-2 Block IIIB
missiles in tactical and telemetered configu-
rations. Also included were MK 13 canisters;
spare parts and associated containers; per-
sonal training and training equipment; pub-
lications and technical data; U.S. Govern-
ment and contractor technical assistance;
and other related elements of logistics and
program support. The addition of these items
resulted in a net increase in MDE value of
$260 million, resulting in a revised MDE
value of $629.4 million. The non-MDE esti-
mated value increased from $810.6 million to
$850.6 million. The total estimated case value
increased by $300 million to $1.48 billion.

This transmittal notifies: 1) the MDE in-
clusion of an additional one hundred-ten
(110) MK 54 Mod 0 Lightweight Torpedoes
(LWT) in the form of conversion kits for the
Spanish Navy’s MK 46 LWTs; and 2) the re-
placement of the previously notified addi-
tional up to sixty-two (62) SM-2 Block IIIB
missiles with up to sixty-two (62) SM-2 Block
ITIC missiles. Also included are MK 54 LWT
expendables; MK 54 turnaround kits; MK 54
containers; torpedo spare parts; training; lo-
gistics support services; air launch acces-
sories; and unclassified and classified publi-
cations. The estimated total value of the
new items is $181 million. The value of the
new MDE items constitutes $75 million of
this total, resulting in a revised MDE value
of $704.4 million. The estimated non-MDE
value will increase by $106 million to $956.6
million. The total estimated case value will
increase by $181 million to $1.661 billion.

(iv) Significance: The inclusion of this
MDE represents an increase in capability
over what was previously notified. The pro-
posed amendment will support Spain’s Anti-
Submarine Warfare (ASW) capability by pro-
viding 50 MK 54 Conversion Kits for use with
surface ships and 60 Conversion Kits for use
on helicopters.

(v) Justification: This proposed sale will
support the foreign policy and national secu-
rity of the United States by improving the
security of a North Atlantic Treaty Organi-
zation (NATO) Ally, which is an important
force for political stability and economic
progress in Europe. It is vital to the U.S. na-
tional interest to assist Spain in developing
and maintaining a strong and ready self-de-
fense capability.

(vi) Sensitivity of Technology:

The SM-2 Block IIIC Active Missile maxi-
mizes existing SM-6 Block 1 active and SM-
2 semi-active missile technology to deliver a
low cost, medium range dual mode active/
semi-active missile. Improvements to the
Guidance Section. communications plate and
steering control section are planned to ad-
dress obsolescence.

The Sensitivity of Technology Statement
contained in the original notification applies
to additional items reported here.

The highest level of classification of de-
fense articles, components, and services in-
cluded in this potential sale is SECRET.

(vii) Date Report Delivered to Congress:
October 19, 2023.

October 24, 2023

GOVERNMENT ACCOUNTABILITY
OFFICE LEGAL OPINION NO. B-
335488

Mr. CRUZ. Mr. President, I ask unan-
imous consent that the attached legal
opinion of the Government Account-
ability Office, no. B-335488, titled “U.S.
Department of Transportation—Appli-
cability of the Congressional Review
Act to Notice of Funding Opportunity
for the Department of Transportation’s
FY 2023-2024 Multimodal Project Dis-
cretionary Grant Opportunity,” issued
on October 18, 2023, be printed in the
CONGRESSIONAL RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

DECISION

Matter of: U.S. Department of Transpor-
tation—Applicability of the Congres-
sional Review Act to Notice of Funding
Opportunity for the Department of
Transportation’s FY 2023-2024
Multimodal Project Discretionary Grant
Opportunity

File: B-335488

Date: October 18, 2023

DIGEST

On June 23, 2023, the U.S. Department of
Transportation (DOT) published a document
titled Notice of Funding Opportunity for the
Department of Transportation’s FY 2023-2024
Multimodal Project Discretionary Grant Op-
portunity (MPDG) (Multimodal NOFO). DOT
did not submit a report pursuant to the Con-
gressional Review Act (CRA) to Congress or
the Comptroller General on the Multimodal
NOFO.

CRA incorporates the Administrative Pro-
cedure Act’s definition of a rule and requires
that before a rule can take effect, an agency
must submit the rule to both the House of
Representatives and the Senate, as well as to
the Comptroller General. The Multimodal
NOFO announced the availability of DOT
funding for three discretionary grant pro-
grams: the Nationally Significant
Multimodal Freight and Highway Projects
program, the National Infrastructure Project
Assistance program, and the Rural Surface
Transportation program. DOT’s stated pur-
pose in the Multimodal NOFO was to fund
surface transportation infrastructure
projects meeting the criteria of these pro-
grams and aligning with DOT goals. We con-
clude that the Multimodal NOFO meets
CRA’s definition of a rule and no CRA excep-
tion applies. Therefore, the Multimodal
NOFO is subject to CRA’s submission re-
quirement.

DECISION

On June 23, 2023, the U.S. Department of
Transportation (DOT) published a document
titled Notice of Funding Opportunity for the
Department of Transportation’s FY 2023-2024
Multimodal Project Discretionary Grant Op-
portunity (MPDG) (Multimodal NOFO),
available at https:/www.transportation.gov/
qrants/multimodal-project-discretionary-
grant-notice-funding-opportunity (last vis-
ited Sept. 19, 2023). We received a request for
a decision as to whether the Multimodal
NOFO is a rule for purposes of the Congres-
sional Review Act (CRA). Letter from Sen-
ator Ted Cruz to the Comptroller General
(July 27, 2023). As discussed below, we con-
clude that the Multimodal NOFO is a rule
subject to CRA’s submission requirement.

Our practice when rendering decisions is to
contact the relevant agencies to obtain their
legal views on the subject of the request.
GAO, Procedures and Practices for Legal De-
cisions and Opinions, GAO-06-1064SP (Wash-
ington, D.C.: Sept. 2006), available at https:/
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WwwWw.gao.gov/products/qao-06-1064sp. Accord-
ingly, we reached out to DOT to obtain the
agency’s legal views. Letter from Assistant
General Counsel, GAO, to Acting General
Counsel, DOT (Aug. 2, 2023). We received
DOT’s response on August 31, 2023. Letter
from Acting General Counsel, DOT, to As-
sistant General Counsel, GAO (Aug. 31, 2023)
(Response Letter).
BACKGROUND

The Multimodal NOFO

The Infrastructure Investment and Jobs
Act (IIJA), Pub. L. No. 117-58, 135 Stat. 429
(Nov. 15, 2021), provided DOT with funding
for three grant programs—the Nationally
Significant Multimodal Freight and High-
way Projects grants program, the Rural Sur-
face Transportation grant program, and the
National Infrastructure Project Assistance
grants program. Id. §§11110 (Nationally Sig-
nificant Multimodal Freight and Highway
Projects), 11132 (Rural Surface Transpor-
tation Grant Program); id. §21201 (National
Infrastructure Project Assistance); see also
Multimodal NOFO, at 5. A general purpose of
these grant programs, consistent with the
overall purpose of the IIJA, is to promote
“Federal-aid highways, highway safety pro-
grams, and transit programs,” IIJA, pre-
amble.! Id. §§11110, 11132, 21201. The IIJA au-
thorized appropriations for these three pro-
grams through FY 2026. Multimodal NOFO,
at 5.

In the Multimodal NOFO, in order to
‘“‘streamline the process for applicants” for
the FY 2023-2024 grant period, DOT ‘‘com-
bined [its] solicitations’ for all three of the
above-referenced grant programs. Id. at 5.
The Multimodal NOFO ‘‘encouraged [appli-
cants] to apply for multiple programs’ and
indicated that DOT would automatically
consider applicants for each program ‘‘unless
they opt[ed] out of a specific program.” Id.
at 6. As the Multimodal NOFO explained, the
three grant programs have ‘‘slightly dif-
ferent’” eligibility criteria, but applicants
generally may include states or groups of
states, metropolitan planning organizations,
units of local government, political subdivi-
sions of states or local governments, and
tribal governments or groups of tribal gov-
ernments. Id. at 10. The Multimodal NOFO
outlined the precise eligibility and selection
criteria for each program, as well as the
types of projects eligible to receive DOT
funding under each one, Id. at 10, 15. Overall,
DOT stated that its purposes were to fund
“‘surface transportation infrastructure
projects . . . with significant national or re-
gional impact’” and ‘‘to improve and expand
the surface transportation infrastructure in
rural areas.” Id. at 1. DOT further stated
that it sought to award projects that ‘‘align
with the [National Roadway Safety Strat-
egy]”’, “‘reduce greenhouse gas emissions and

. address climate change impacts’, ‘‘ad-
dress environmental justice’, ‘‘address eq-
uity and barriers to opportunity’’, and ‘‘sup-
port the creation of good-paying jobs”’,
among other things. Id. at 6-7.

As compared with a similar notice of fund-
ing opportunity that DOT issued in FY 2022
for these grant programs, the Multimodal
NOFO used changed ‘‘criteria’” to evaluate
applicants and make award decisions in cer-
tain respects. Id. at 8.2 For example, the
Multimodal NOFO ‘‘revised how [Outcome
Area] criteria will be rated” and indicated
that Rural Program applicants requesting
less than $25 million need only address a sub-
set of these criteria. Id. The Multimodal
NOFO also indicated that ‘‘[flor the first
time”’ DOT would be using ‘‘a Cost Estimate
Review team’ to ‘“‘evaluate in greater detail
the cost estimates for any project requesting
$1 billion or more in funding.”” Id. Finally,
the Multimodal NOFO stated that the ‘list
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of counties qualifying as Areas of Persistent
Poverty” had been updated in accordance
with new census data, and that the defini-
tion of ‘‘Historically Disadvantaged Commu-
nities” had been updated ‘‘in accordance
with the [White House’s] Climate & Eco-
nomic Justice Screening Tool’’, developed
‘‘as part of the Justice40 initiative.”” Id. The
Multimodal NOFO indicated that applicants
planning to ‘‘reapply using materials pre-
pared for prior competitions’ should ensure
they are ‘‘up to date’” with DOT’s revised cri-
teria. Id. at 8-9.

The Multimodal NOFO provided an appli-
cation deadline of August 21, 2023, and indi-
cated that DOT would award ‘‘approximately
$5.45-5.575 billion’’ to the current ‘“‘round” of
applicants ‘“‘from FY 2023 and FY 2024 fund-
ing.” Id. at 2
The Congressional Review Act

CRA, enacted in 1996 to strengthen con-
gressional oversight of agency rulemaking,
requires federal agencies to submit a report
on each new rule to both houses of Congress
and to the Comptroller General for review
before a rule can take effect. 5 U.S.C. § 801
(a)(1)(A).3 The report must contain a copy of
the rule, ‘‘a concise general statement relat-
ing to the rule,” and the rule’s proposed ef-
fective date. Id. CRA allows Congress to re-
view and disapprove federal agency rules for
a period of 60 days using special procedures.
See 5 U.S.C. § 802. If a resolution of dis-
approval is enacted, then the new rule has no
force or effect. 5 U.S.C. § 801(b)(1).

CRA adopts the definition of rule under the
Administrative Procedure Act (APA), 5
U.S.C. § 551 (4), which states that a rule is
‘‘the whole or a part of an agency statement
of general or particular applicability and fu-
ture effect designed to implement, interpret,
or prescribe law or policy or describing the
organization, procedure, or practice require-
ments of an agency.” 5 U.S.C. § 804(3). CRA
excludes three categories of rules from cov-
erage: (1) rules of particular applicability; (2)
rules relating to agency management or per-
sonnel; and (3) rules of agency organization,
procedure, or practice that do not substan-
tially affect the rights or obligations of non-
agency parties. Id.

DOT did not submit a CRA report to Con-
gress or the Comptroller General on the
Multimodal NOFO. In its response to us,
DOT asserted that CRA is inapplicable to the
Multimodal NOFO because the Multimodal
NOFO is an ‘‘exempt procedural rule” and
‘“‘not a final agency action.”” Response Letter
at 5-6.

DISCUSSION

An agency action is subject to CRA if it
meets the APA’s definition of a rule and no
CRA exception applies. Because the
Multimodal NOFO meets the APA’s defini-
tion of a rule, and because no CRA exception
applies, the Multimodal NOFO is subject to
CRA’s submission requirement.

The Multimodal NOFO meets the APA def-
inition of a rule. It is an agency statement,
as it is an official document issued by DOT
and posted on the agency’s website.
Multimodal NOFO; see also B-334146, June 5,
2023 (finding that a document issued by the
U.S. Department of Agriculture (USDA) and
posted on USDA website qualified as agency
statement); B-3315660, Apr. 16, 2020. Second,
the Multimodal NOFO has future effect, as
its provisions apply to, and announce cri-
teria for, grantprogram applications sub-
mitted after its issuance and before future
deadlines. Multimodal NOFO, at 2; see also
B-334146 (finding that a USDA notice of fund-
ing opportunity document had future effect);
B-333732, July 28, 2022 (finding that a USDA
publication had future effect because it de-
fined criteria for determining future finan-
cial assistance Dbenefits). Finally, the
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Multimodal NOFO prescribes or implements
law or policy and describes agency proce-
dures, as it defines the procedures by which
eligible entities may apply for three grant
programs, describes the process by which
DOT will evaluate these applications, and
specifies the level of funding that applicants
may receive. Multimodal NOFO, at 1-15; B—
334146 (finding that a USDA notice of funding
opportunity implemented law or policy and
described agency procedures when it
‘“‘establish[ed] a new grant program’ with
“‘eligibility requirements’, ‘‘criteria used to
select proposals’, and ‘‘funding level [s]’);
see also B-333732 (finding that USDA’s an-
nouncement of a payment-in-kind program
for sugar was a rule because it established
application procedures, payment limits, and
sanctions for future noncompliance with pro-
gram requirements).

Additionally, none of CRA’s exceptions
apply:

First, the Multimodal NOFO is not a rule
of particular applicability. Rules of par-
ticular applicability are those addressed to
specific, identified entities that address ac-
tions that may or may not be taken by those
entities, in light of the facts and cir-
cumstances specific to those entities. B-
334995, July 6, 2023; B-334411, June 5, 2023; B—
334146; B-334221, Feb. 9, 2023. The Multimodal
NOFO applies broadly to states or groups of
states, metropolitan planning organizations,
units of local government, political subdivi-
sions of states or local governments, and
tribal governments or groups of tribal gov-
ernments, among other entities. Multimodal
NOFO, at 10. Thus, it has general, not par-
ticular, applicability. See B-334146 (USDA
notice of funding opportunity had general
applicability because it was addressed to
“local and state governments, small and
large businesses, and nonprofit entities.”’);
see also B-334221; B-330843, Oct. 22, 2019.

Second, the Multimodal NOFO is not a rule
relating to agency management or per-
sonnel. ‘A rule falls within the CRA excep-
tion for rules relating to agency manage-
ment or personnel if it relates to purely in-
ternal agency matters, with no effect on
non-agency parties.”” B-334411; B-334146; B-
334221. Here, the Multimodal NOFO relates
primarily to non-agency parties. As ex-
plained above, it specifies the means by
which a wide variety of non-agency parties
may apply for funding pursuant to three
DOT grant programs, as well as specifying
the selection criteria and funding levels for
those programs for FY 2023-2024. Multimodal
NOFO, at 1-15. Thus, it does not relate to
agency management or personnel. B-334146
(finding that USDA notice of funding oppor-
tunities that “‘establish[ed] a grant program
for a wide array of non-federal entities’ did
not relate to agency management).

Third, and finally, the Multimodal NOFO
has a substantial impact on the rights and
obligations of non-agency parties. GAO has
previously found that notice of funding op-
portunity documents associated with agency
grant programs can have a substantial im-
pact on non-agency parties. Most recently,
we found that a USDA notice of funding op-
portunity document substantially affected
the rights and obligations of non-agency par-
ties by implementing a new grant program
for nonfederal entities and establishing the
program’s eligibility requirements, selection
criteria, and funding ranges. B-334146. As we
explained, a notice that ‘‘determine[s]
whether and in what amount [non-agency]
entit[ies] may receive funding . . . substan-
tially affects the rights or obligations of
those non-agency parties.” Id. Similarly, we
have found that agency rules amending or
clarifying the requirements of financial as-
sistance programs for non-agency parties
substantially affected those parties’ rights
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and obligations. In B-333732, for instance, we
concluded that USDA’s 2021 Thrifty Food
Plan substantially affected non-agency par-
ties because it increased the maximum ben-
efit allotments for qualifying families under
the Supplemental Nutrition Assistance Pro-
gram (SNAP).

Here, by reference to the above cases, the
Multimodal NOFO has substantial effects on
the rights and obligations of non-agency par-
ties. While the Multimodal NOFO does not,
itself, establish a new grant program like the
USDA notice in B-334146, it defines the FY
2023-2024 eligibility requirements, selection
criteria, and funding ranges for three exist-
ing DOT grant programs. Multimodal NOFO,
at 4-5. Bach of these programs offers poten-
tial DOT funding to a wide range of non-
agency parties, as discussed above, which
makes DOT’s actions in the Multimodal
NOFO comparable to USDA’s actions in B-
334146 and B-333732. In the present case, as in
B-334146 and B-333732, the agency’s actions
‘“‘determine[d] whether and in what amount
[a non-agency] entity may receive funding’’,
which ?substantially affects the rights or ob-
ligations of those non-agency parties.”” B-
334146.

In its response to us, DOT asserts that the
Multimodal NOFO is an ‘‘exempt procedural
rule.” DOT relies upon four prior GAO deci-
sions: B-330190, Dec. 19, 2018, B-329926, Sept.
10, 2018, B-329916, May 17, 2018, and B-292045,
May 19, 2003. Response Letter, at 5.4 Each of
these decisions is distinguishable, however,
because they involved changes to
agencies’’internal conduct with only indirect
and insubstantial effects on the rights and
obligations of non-agency parties. See B-
330190 (finding CRA inapplicable to agency
memorandum that ‘‘outline[d] the agency’s
internal procedure for addressing violations
of 8 U.S.C. 51325(a)’’); B-329926 (finding CRA
inapplicable to agency manual governing
‘“‘the use of evidence from the Internet’” by
agency officials during adjudicatory pro-
ceedings); B-329916 (finding CRA inapplicable
to Internal Revenue Service action that
“‘shifts the timing of a step in the agency’s
process’ for reviewing tax returns); B-292045
(finding CRA inapplicable to a Department
of Veterans Affairs (VA) memorandum an-
nouncing a change in VA’s procedures for
disposal of real property because it
“relat[ed] to agency management’” and did
not ‘‘affect any party’s right or obligation’’).
None of these actions was directed at non-
agency parties or concerned, like the
Multimodal NOFO and the agency actions in
B-334146 and B-333732, with specifying the
terms and conditions for non-agency parties
to apply to receive federal funds. B-330190; B—
329926; B-329916; B-292045.

Relatedly, DOT relies on Batterton v. Mar-
shall, 648 F.2d 694 (D.C. Cir. 1980) to distin-
guish ‘‘legislative” from ‘‘procedural’ rules
and urge that rules ‘“‘may alter the manner
in which the parties present themselves or
their viewpoints to the agency’ without af-
fecting rights or interests. Response Letter,
at 4 (citation omitted). However, Batterton
concerned the distinction between ‘‘legisla-
tive” and other rules for purposes of apply-
ing APA notice-and-comment requirements.
See Batterton, 648 F. 2d at 707. As the legisla-
tive history of CRA makes clear, a rule may
be nonlegislative and exempt from APA no-
tice-and-comment requirements while still
being subject to CRA’s submission require-
ments. A principal sponsor of the CRA legis-
lation stated that:

Although agency interpretive rules, gen-
eral statements of policy, guideline docu-
ments, and agency policy and procedure
manuals may not be subject to the notice
and comment provisions of section 553(c) of
title 5, United States Code, these types of
documents are covered under the congres-
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sional review [CRA] provisions of the new
chapter 8 of title 5.

142 Cong. Rec. H3005 (daily ed. Mar 28, 1996)
(Statement of Rep. McIntosh); see also B-
331171, Dec. 17, 2020 (‘‘The sponsors of CRA
intended the definition of rule to be as broad
as possible to ensure congressional review of
agency action.””). Here, as discussed above,
the Multimodal NOFO does more than just
alter the manner in which certain parties
present themselves to DOT, it determines
whether and in what amount non-agency en-
tities may receive funding from the federal
government.

DOT also asserts that the Multimodal
NOFO’s ‘‘requirements for eligible appli-
cants, cost sharing requirements, eligible
project types, and eligible project costs’ did
not originate with the Multimodal NOFO but
come directly from the ‘‘detailed statutory
authorit[ies]”” governing DOT’s grant pro-
grams. Response Letter, at 4. In other words,
according to DOT, ‘“‘any rights and obliga-
tions’’ at issue in this matter ‘‘are prescribed
by existing laws,” not by the Multimodal
NOFO. Id. We acknowledge that the statutes
governing DOT’s grant programs are detailed
in many respects and establish eligibility
and other criteria outlined in the
Multimodal NOFO. However, it is not the
case that the Multimodal NOFO did nothing
more than echo terms and conditions already
set forth in DOT’s program statutes. Those
statutes left DOT with clear discretion and
gap-filling authority in many respects. For
example, the statute governing the National
Infrastructure Project Assistance program
states that applications shall be submitted
“at such time, in such manner, and con-
taining such information as [DOT] deter-
mines to be appropriate.” 49 U.S.C. § 6701 (c).
It also instructs DOT to ‘‘determin[e]”
whether a given project applying for grant
funds ‘‘is in need of significant Federal fund-
ing” and ‘‘will be cost-effective,”” among
other things. Id § 6701 (f). In the Multimodal
NOFO, DOT exercised its discretion to elabo-
rate upon these statutory terms by defining
the “time” and ‘“‘manner’” in which applica-
tions must be submitted and specifying de-
tailed ‘‘information’ requirements, See, e.g.,
Multimodal NOFO, at 1-3 (stating deadlines
and ‘‘anticipated” funding amounts not set
forth in DOT’s program statutes). With re-
spect to the issue of whether projects will be
‘“‘cost-effective,” for example, the
Multimodal NOFO outlines a ‘‘recommended
approach for the completion and submission
of a benefit-cost analysis (BCA) narrative
and calculation file,”” as well as encouraging
applicants to ‘‘review DOT’s detailed guid-
ance” cited in the Multimodal NOFO. Id. at
42. By providing detailed instructions in this
and other respects, the Multimodal NOFO af-
fected ‘‘whether and in what amount [non-
agency] entit[ies] may receive funding’’,
which, once again, ‘‘substantially affects
the[ir] rights or obligations.”” B-334146.

Finally, DOT asserts that the Multimodal
NOFO is ‘“‘not a final agency action’ and is
“exempt’’ from CRA because no applicant is
‘“‘obligated to apply for” or ‘‘entitled to
receive’”’the advertised funding, and because
DOT has yet to make the ‘‘final project se-
lections” that may result in grant awards.
Response Letter, at 6 (citation omitted).
However, DOT did not distinguish the fund-
ing notice in B-334146, which, like the
Multimodal NOFO, was discretionary and
left final award decisions contingent upon
further action by USDA. See, e.g.. USDA,
Partnerships for Climate-Smart Commod-
ities, USDA-NRCS-COMM-22-NOF00001 139,
available at https:/www.grants.gov/web/grants/
view-opportunity.hitml?oppld=337878 (last vis-
ited Sept. 19, 2023) (outlining an opportunity
for ‘‘[d]iscretionary’ grants). A grant notice
need not announce mandatory funding or
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make final award decisions in order to have
a substantial effect on the rights and obliga-
tions of non-agency parties. B-334146. Rather,
as we have explained, an agency action may
be ‘‘non-binding’”’ and contemplate ‘‘further
action” without therefore becoming ‘‘eligi-
ble for CRA’s procedural exception.” B-
334032.2, Apr. 5, 2023 (‘‘CRA’s requirements
are applicable to general statements of pol-
icy that lack legally binding effects.”’) (cita-
tion omitted). Here, DOT’s announcement of
criteria that ‘‘determine[d] whether and in
what amount [a non-agency] entity may re-
ceive funding’ is sufficient to make the
Multimodal NOFO ineligible for that excep-
tion. See B-334146.
CONCLUSION

The Multimodal NOFO is a rule under CRA
because it meets the APA’s definition of a
rule and no CRA exception applies. There-
fore, the Multimodal NOFO is subject to
CRA’s requirement that it be submitted to
Congress before it can take effect.

(Signed) Edda Emmanuelli Perez, General
Counsel.

ENDNOTES

1. Under the general rubric of improving
highways, highway-safety, and transit pro-
grams, each program focuses on particular
types of improvement projects, in line with
their titles and corresponding IIJA provi-
sions. Two of these programs—the Rural
Surface Transportation grant program and
the National infrastructure Project Assist-
ance grants program—originated with the
LLJA. LLJA §§ 11110, 11132; id § 21201.

2. DOT previously announced and awarded
funding for the FY 2022-2023 period via a pub-
lication titled Notice of Funding Oppor-
tunity for the Department of Transpor-
tation’s Project Discretionary Grant Oppor-
tunity, 87 Fed., Reg. 17108 (Mar. 25, 2022).

3. Alternatively, an agency can find for
good cause that notice and public procedure
are impracticable, unnecessary, or contrary
to the public interest, and the rule will then
take effect at a time the agency determines.
5 U.S.C. § 808(2).

4. Additionally, DOT wurges that the
Multimodal NOFO is distinguishable from
the grant notices in B-33416 because USDA in
that case exercised ‘‘general statutory au-
thority” to ‘‘accomplish certain enumerated
statutory ends.”” Response Letter, at 5. How-
ever, GAO’s determination that the notice of
funding opportunities at issue in B-334146 did
not qualify for the CRA’s third exception
was based on the effects of USDA’s actions
on non-agency parties, as discussed above,
not on the general or specific nature of
USDA’s statutory authority.

———

COMMEMORATING THE CHRIS-
TENING OF THE USCGC ““ARGUS”

Mr. SCOTT of Florida. Mr. President,
this week marks a monumental occa-
sion in enhancing our national security
when Eastern Shipbuilding Group’s
Nelson Shipyard in Panama City, FL,
officially christens and launches the
U.S. Coast Guard Offshore Patrol Cut-
ter Argus (WMSM-915). The first in its
class, the Argus is paving the way of
replacing an aging fleet of cutters and
improving the capabilities needed to
respond to an array of national secu-
rity threats across a dynamic maritime
domain.

Businesses like Eastern Shipbuilding
Group and their many skilled workers
and suppliers, are the backbone of our
economy as they continue to create op-
portunities for the people of Florida
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