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Director Wray has characterized
China as the largest threat to our
ideas, our innovation, and our eco-
nomic security, noting that the FBI
has opened 2,000 cases focused on China
stealing our research, with one case
being opened approximately every 12
hours.

A number of us, in a totally bipar-
tisan process, have been working on
protecting research for the past 4
years. In 2019, an investigative report
of the Permanent Subcommittee on In-
vestigations of the Committee on
Homeland Security, which I chaired
with Senator CARPER as the ranking
member, documented, after a yearlong
investigation, how China uses talent
recruitment programs—Ilike the Thou-
sand Talents Plan—to target the
science and technology sectors. Talent
recruitment plans recruit high-quality
overseas talent—primarily from the
United States—including academics,
scientists, engineers, entrepreneurs,
even finance experts. The plans provide
monetary benefits and other incentives
to lure experts into providing propri-
etary information or research to China.
This is in violation of our laws and
conflict of interest rules. China, in
turn, exploits American research, in-
tellectual property, and open collabo-
ration—often U.S. taxpayer-funded—
for its own economic and military gain
at our expense.

Really, when you think about it, the
rise in China’s military and economy
over the past couple decades is, in part,
being fueled by American taxpayer-
paid research, where they have essen-
tially leapfrogged us and commer-
cialized it more quickly than us and
used it against us.

In just one of many examples, re-
cently, a researcher in Kansas hid his
full-time employment with a Chinese
research university to obtain Federal
grant funding for six different Depart-
ment of Energy and National Science
Foundation contracts.

Remember, the funding in this bill
primarily goes to the National Science
Foundation. In fact, the Department of
Health and Human Services inspector
general recently released a report that
found that two-thirds of the NIH grant
recipients—another place a lot of re-
search is done, NIH—failed to meet
Federal requirements regarding foreign
financial interests including instances
of U.S.-funded researchers failing to
disclose ties with the Chinese Govern-
ment.

In fact, since our investigation and
hearing, there have been at least 23 dif-
ferent researchers that have been ar-
rested by Federal authorities for re-
search theft. In testimony before the
Permanent Subcommittee on Inves-
tigations, John Brown, then-assistant
director of the FBI’'s Counterintel-
ligence Division said:

The Communist government of China has
proven that it will use any means necessary
to advance its interests at the expense of
others, including the United States, and pur-
sue its long-term goal of being the world’s
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superpower by 2049. . . . The Chinese govern-
ment knows that economic strength and sci-
entific innovation are the keys to global in-
fluence and military power. So Beijing aims
to acquire our . . . expertise, to erode our
competitive advantage and supplant the
United States as a global superpower.

Then-commander, U.S. Cyber Com-
mand, General Keith Alexander de-
scribed intellectual property theft and
cyber espionage in general as ‘‘the
greatest transfer of wealth in history.”

The sentiment was underscored by
former national security adviser, re-
tired LTG H.R. McMaster. When asked
about China’s growing and intertwined
military and economic threat at a
March 2021 Armed Services Committee
hearing, Lieutenant General McMaster
stressed the need for the United States
to defend itself saying:

It’s gut-wrenching to see how much has
been stolen right from under our noses. And
much of that research [is] funded by Con-
gress. . . . I think the financial dimension of
this is something worth a great deal of scru-
tiny. We are, in large measure, underwriting
our own demise.

That is why Senator CARPER and I in-
troduced the Safeguarding American
Innovation Act and insisted it be in-
cluded in the Homeland Security and
Governmental Affairs title of USICA.
And, again, it was, and it passed. And
it is part of the research funding—addi-
tional research funding to have these
protections around it. It would be nec-
essary even if there was not additional
research funding, but now we are
spending tens of billions of dollars of
more taxpayer money and not pro-
viding this security.

Based on feedback from the law en-
forcement and research community,
the legislation goes directly to the root
of the problem. It makes it punishable
by law to knowingly fail to disclose
foreign funding on Federal grant appli-
cations.

The FBI wants that badly. It requires
the executive branch to streamline and
coordinate grant-making between the
Federal Agencies so there is con-
tinuity, accountability, and coordina-
tion. It allows the State Department to
deny visas to foreign researchers com-
ing to the United States to exploit the
openness of our research enterprise and
requires research institutions and uni-
versities to do more, including telling
the State Department whether a for-
eign researcher will have access to ex-
port-controlled technologies.

The State Department wants this
badly. The career people at the State
Department helped us write these pro-
visions. They need this authority. They
don’t have it now.

So a vital component of any competi-
tiveness bill must be this common-
sense, noncontroversial, extensively
negotiated, bipartisan bill. It is a mat-
ter of our national security. I have de-
scribed the extraordinary theft of tax-
payer-paid research under current
funding levels. Again, it is unthinkable
that we would add tens of billions of
more taxpayer dollars to sensitive re-
search, as we propose, in the CHIPS-
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plus package and not protect that re-
search from China and other adver-
saries.

I strongly urge my colleagues to sup-
port this amendment to ensure that it
is part again—as it has been in the
past; we all voted for it—of the under-
lying package.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

U.S. SUPREME COURT

Mr. MERKLEY. Mr. President, on
July 4, we celebrated the founding of
our Nation, as we do every year. But
when I woke up on this July 4, I had a
strange thought, a thought I never had
before, the question of, What kind of
country are we celebrating?

I have always had immense pride in
the founding vision of our Nation, in
that vision of equality, of opportunity
for all, of freedom of religion, of equal
justice under the law, of equal rep-
resentation, and, most importantly, of
government of, by, and for the people.

Our journey as a nation over nearly
250 years has been a difficult journey of
moving toward full implementation of
this vision. That is an inspiring jour-
ney—a journey I have been proud to
witness, a journey I have been proud to
be a part of.

But just days before this year’s July
4 celebration, we saw the conclusion of
the Supreme Court’s latest judicial
term—a term over which the Court dis-
played a far different vision for Amer-
ica: one with devastating repercussions
that will reverberate in the lives of
countless Americans for decades to
come.

For years now—actually, for decades,
we have watched a steady, relentless
effort by rightwing extremists to rig
the courts so they can transform
America and American society as we
have known it. Their big goal is cor-
porations over people and their second
goal is to implement conservative cul-
tural policy over individual freedom
and liberty.

Now, with this Court’s recent deci-
sions, we are left with an inescapable
conclusion: The extremists have suc-
ceeded. The Court is now operating as
an unelected super-legislature with a
MAGA political agenda. Their deci-
sions this term read like planks out of
the Republican Party platform.

Here is what the MAGA Court’s vi-
sion is for our Nation. It is a vision
that obliterates the right to privacy,
giving an overbearing Federal Govern-
ment the power to be in the medical
exam room making reproductive
health decisions for American women,
when the only people who should be in
the exam room, under an ‘‘of and by
the people’” Republic is the woman, her
doctor, and whomever else she chooses
to invite—her partner, her friend, or
her religious adviser.

This Court’s vision is a vision that
embraces never-ending gun violence,
stripping Congress and the States of
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the ability to make commonsense gun
safety laws.

It is a vision of a nation where public
schools can impose religion on their
students. So much for freedom of reli-
gion and separation of church and
State.

It is a vision of a nation where
wrongfully incarcerated Americans
don’t have the right to prove their in-
nocence and can’t find justice if their
Miranda rights were violated. So much
for the principle of equal justice under
law, the very principle carved into
stone above the doors of the Supreme
Court. In fact, if you go out this door
and out the front steps, you can see
those words while standing here on the
steps of the Senate.

This Court’s vision is of a nation
where the Court strips the Federal
Government of its legally enacted
power to regulate fossil carbon and fos-
sil methane pollution that is destroy-
ing our Nation and our planet.

It is a vision where the powerful cor-
rupt the integrity of our elections with
gerrymandering and dark money and
measures to prevent targeted groups of
Americans from voting.

This vision is a vision for a govern-
ment by and for the powerful, not by
and for the people.

This vision in which the Supreme
Court becomes a superlegislature for a
MAGA agenda infuriates me. It infuri-
ates me because I believe in govern-
ment by and for the people, not by and
for the powerful. It infuriates me be-
cause I know the pain that these deci-
sions will inflict on millions of Ameri-
cans—the pain of a woman forced by a
State government to carry a fetus to
term that was conceived through rape
or incest or the pain of any woman, for
that matter, who simply is unprepared
to be pregnant or become a parent; the
pain of every single person who will
have to mourn the death of a loved one
lost to an ever-growing epidemic of gun
violence and mass shootings like we
saw in Uvalde and in Highland Park
and in countless other communities
with more than one mass shooting per
day; the pain of the citizens blocked
from the ballot box, effectively denied
their most fundamental right as Amer-
icans because of voter suppression
schemes enacted in many States over
this past year; the pain of students in
our public schools pressured to partici-
pate in religious acts in conflict with
their own beliefs; the pain of rural
Americans, ranchers, and farmers
whose farms and ranches will be lost to
fire and drought because the Court
says the Federal Government cannot
regulate fossil carbon and fossil meth-
ane causing climate chaos.

And I am infuriated because I know
more Supreme Court decisions like
these are coming from the six MAGA
Justices on the Court. They want to ce-
ment their vision of America through
superlegislative powers rather than
calling the balls and strikes defending
the Constitution, which is their job.

They have announced that next term
they are going to hear a case on the
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fringe doctrine known as the inde-
pendent State legislature doctrine. It
has been considered an extremist idea,
which says only State legislatures have
the power to make decisions about
Federal elections and how to appoint
electors. State courts would have no
power to ensure checks and balances or
decide which decisions about elections
violate a State constitution or ignore
the will of the voters, nor could State
Governors veto such legislative deci-
sions. And that is just the start.

Justice Thomas himself said in his
concurring opinion that, based on the
reasoning in Dobbs, he wants the Court
to consider a whole host of other rights
that have been secured and protected
by previous Courts, including the possi-
bility of striking down the right to in-
timacy and marriage for same-sex cou-
ples and the right to contraception.

Make no mistake, this is not some
sudden occurrence. It is exactly what
the Federalist Society has been work-
ing toward for decades.

Before joining the Court in 1972,
Lewis Powell wrote about the need to
rebuild the power of industrial elites
and fight back ‘“‘from the college cam-
pus, the pulpit, the media, the intellec-
tual and literary journals, the arts and
sciences, and from politicians’ against
progressive changes in society. In out-
lining a plan for rebuilding the power
of Big Business, he declared that, with
an activist-minded Supreme Court, the
judiciary may be the most important
instrument for achieving that goal.

That is exactly why, as majority
leader in 2017, Senator MCCONNELL
stole a Supreme Court seat from one
President so another President could
fill it. He stole it in 2016, and he filled
it in 2017 with MAGA Justice Neil
Gorsuch. It is why, in 2018, Leader
MCCONNELL completely ignored cred-
ible accounts of sexual assault and
rushed through a confirmation without
giving Senators access to the nomi-
nee’s full records and bypassing com-
mittee quorum rules to fill another
seat with MAGA Justice Brett
Kavanaugh. And it is why, when a seat
opened up in another election year,
2020, just weeks before the voters would
vote, Leader MCCONNELL completely
reversed his argument that he had used
to justify the theft of a Supreme Court
seat in 2016, and he rammed through
the nomination of MAGA Justice Amy
Coney Barrett.

The Republican Party has won one
popular vote for President in the last
30 years but has appointed two-thirds
of the sitting Justices, who now see it
as their job to become a super-legisla-
ture for a cultural agenda and cor-
porate power.

In one of his columns, Eugene Robin-
son of the Washington Post described
the resulting unelected, unaccountable
majority of Supreme Court Justices as
a ‘“‘junta’—a word used to describe au-
thoritarian leaders who rule through
edicts rather than through legislative
determination or deliberation on con-
stitutional principles. It is hard to

S3531

argue with Eugene Robinson’s charac-
terization.

In spite of what the vast majority of
Americans want—the protection of a
woman’s right to full reproductive
healthcare and more gun safety, not
less, and free and fair elections—the
Court’s MAGA majority has chosen to
rule by Supreme Court edict to inflict
their narrow preferences for society on
hundreds of millions of Americans.

And they are not just using the reg-
ular process for considering cases. Over
the past 5 years, we have seen a monu-
mental shift in the Court’s use of emer-
gency orders—the so-called shadow
docket—to enact sweeping decisions on
the American people. These cases don’t
get the full process we are familiar
with—formal briefings, formal hear-
ings, lengthy deliberations, and opin-
ion writings—because it is argued that
the applicant would suffer ‘‘irreparable
harm” if their request were not imme-
diately granted.

The shadow docket decisions, by the
way, are usually unsigned and unex-
plained. In the past, they have essen-
tially involved death penalty cases—
cases of literal life and death—of pret-
ty much extreme importance to the ap-
plicant because, if someone is executed
before their case is heard, they do suf-
fer ‘‘irreparable harm’—the standard.

Then, about 5 years ago, we started
to see a big shift in the emergency
cases being taken up and in the sub-
stances of them as well.

We have seen the shadow docket used
to stop the Federal Government from
implementing a vaccine and testing
mandate on businesses to protect pub-
lic health in the middle of an unprece-
dented global health crisis that has
killed more than a million Americans.

We have seen it used to uphold a
Texas law banning abortion after 6
weeks.

We have seen it used when a lower
court blocked Alabama’s congressional
map because it violated the Voting
Rights Act by diluting the political
power of Black voters.

The Court said: You have got to draw
a new map that is fair.

The Supreme Court stepped in with
their shadow docket and said: No. Ala-
bama can use this faulty map that di-
lutes the power of Black Americans.

In this situation, the Court didn’t
stop the infliction of harm; they in-
flicted the harm on Black Americans,
who want fair maps, who deserve fair
maps for voting in our democracy.
That gerrymandered map is now in
place to disenfranchise Black voters in
this November’s election because of the
Supreme Court’s use of the shadow
docket.

It is hard to see how any of these
cases met the test for the shadow dock-
et.

The state of abuse of the shadow
docket has gotten so bad and so bla-
tant that even Justice Roberts, the
Chief Justice of the Court, joined a dis-
sent in a case reinstating a Trump ad-
ministration Clean Water Act regula-
tion limiting Federal protections for
streams and wetlands. This dissent
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stated that the majority’s decision
“renders the court’s emergency dock-
et,” meaning the shadow docket, ‘‘not
for emergencies at all . . . . The docket
becomes only another place for merits
determinations—except made without
full briefing and argument.”” When the
Supreme Court’s Chief Justice says the
shadow docket is being abused, you
know it is true.

This MAGA Court is so determined to
impose their legislative priorities and
values on our country that they have
abandoned one of the core principles of
American jurisprudence, going back to
even before there was a United States
of America, and that is that the Court
only rules when there is an actual dis-
pute or controversy in question.

In their eagerness to cripple the Fed-
eral Government’s ability to fight fos-
sil carbon pollution, the MAGA Jus-
tices weighed in on a regulation that
had never been enforced—a regulation
that had been withdrawn by President
Trump and a regulation which Presi-
dent Biden had indicated was never
going to be reinstated. Even the utili-
ties that would have been regulated
didn’t want the Supreme Court to de-
cide this case. This out-of-control
MAGA Supreme Court super-legisla-
ture wanted to legislate—and legislate
they did—violating a core principle
that the Court does not address moot
cases. Moot cases are cases where there
is nothing still in dispute, and this cer-
tainly was the case that this case was
as dead or as moot as it could be be-
cause nobody could be impacted by a
rule that doesn’t exist.

Why did the Court take up this case?

Well, we may not be able to specify
the exact reasoning by each Justice,
but the effect is clear. By taking up
this case, the Court furthered the
MAGA policy agenda. Their ruling
handcuffed Federal authorities’ ability
to pursue future limitations on pollu-
tions from fossil fuels like carbon diox-
ide and fossil methane. This is to the
enormous benefit of the fossil fuel bil-
lionaires who funded the massive dark
money campaigns that supported these
Justices’ confirmations. That situation
of their breaking precedent to benefit
the fossil billionaires, who had just
funded their confirmation campaigns,
reeks of corruption.

When generations ahead of us look
back at this moment, I have no doubt—
especially when they look at this year,
2022, and what the Court did in a single
year—they will look back with a sense
of profound disbelief—disbelief—like
that disbelief that we experience when
we look back on cases like Dred Scott,
which dehumanized Black Americans
and legitimized slavery, or Plessy v.
Ferguson, which locked in 60 years of
vicious discrimination and racial ter-
rorism under a separate but equal phi-
losophy.

The disbelief that future generations
will have will be directed at Dobbs—a
decision this year in which the Court
obliterated privacy and put an over-
bearing government in charge of wom-
en’s reproductive health.
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They will have the disbelief that, in
Kennedy v. Bremerton—decided this
yvear—the Court destroyed freedom of
religion in our public schools; the dis-
belief that, in West Virginia v. EPA—a
decision this year—the Court violated
centuries of precedent to rule on a reg-
ulation that is no longer on books,
with the effect—perhaps the goal—of
limiting the future regulation of green-
house gas pollution; the disbelief in
New York State Rifle & Pistol Associa-
tion v. Bruen—decided this year—that
the Court ruled that a State legislature
can’t require folks to have a good rea-
son to carry a concealed weapon in
public spaces.

Let me be clear. This activist, ex-
tremist MAGA Court faces a legit-
imacy crisis, and a legitimacy -crisis
for the Court is a crisis for our demo-
cratic Republic. Part of that illegit-
imacy is Justices of the Supreme Court
selectively using a doctrine of so-called
originalism to justify their politically
inspired decisions. The doctrine of
originalism is based on a reasonable ar-
gument, one on which you and I would
say makes sense: a goal of under-
standing what the Founders meant
when they wrote what they wrote in
our Constitution more than two cen-
turies ago. But if that effort is applied
selectively, it simply becomes a meas-
ure to justify, after the fact, where the
Justices want it to come out. They use
it when it works, and they abandon it
when it doesn’t.

For example, the Founders wrote the
Second Amendment to ensure that
members of well-regulated militias had
access to their rifles, but the so-called
originalists on the Court cast
originalism aside, declaring that the
Founders wrote that clause to ensure
that nonmilitia members had the right
to bring assault rifles—that didn’t
exist in 1787—onto subways, which
didn’t exist in 1787. That is bogus
originalism in its purist form.

Consider this: Corporations, as we
know them today, did not exist in 1787.
Yet the so-called originalists on the
Court insist that the Founders’ vision
of the First Amendment, to protect
freedom of speech, gives corporations
speech rights even though the word
“‘corporation’ doesn’t appear in the
Constitution—a point that they use
when they want to take an originalist
argument: that the Founders had to
have it be something written in the
Constitution and be something they
discussed and something they consid-
ered and something they envisioned.
None of those are true. Not a one of
them is true in this case.

The MAGA Court also claims that a
corporation is a person, which no
Founder would ever have argued. They
didn’t even know what a ‘‘corporation”
was because they didn’t exist in this
form that we have now.

The MAGA Court goes on to claim
that the members comprising the cor-
porate personhood—those are the
stockholders of a corporation—have ab-
solutely no right to know how that cor-
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poration that they are part of spends
their money. This is absurdity stacked
on the fallacy that a corporation is a
person.

I have yet to see and yet to hear any
plausible explanation as to how the
MAGA Justices can be confident that
the Founders intended for billionaire
CEOs to hijack the accumulated wealth
of their stockholders without their
stockholders’ knowledge or permission
or opportunity to know what is being
said and to use that money as speech
and to spend it on secretly funded cam-
paigns, including campaigns to confirm
Supreme Court Justices.

The problem we face, colleagues,
isn’t just a MAGA-majority Court en-
acting terrible policy rather than de-
fending the balls and strikes against
the Constitution. The problem is great-
er if the highest Court in the land loses
its legitimacy, the law itself loses its
legitimacy. If the American people see
the Supreme Court Justices making
clear that the law has no meaning
other than their political preferences,
then the law is not the foundation for
our society that it is supposed to be.

We have seen with deadly results on
January 6, 2021, the consequences to
our policies, to our politics, and to our
society when the rule of law is replaced
by violence and power as the orga-
nizing principle for society.

The Court is essential in a society
based on the rule of law, and it is es-
sential to have a Court that honors the
law rather than trying to write the
law.

This MAGA majority and its desire,
and operation as a super-legislature—
unelected, lifetime appointments—is a
dire threat to our Republic. Here in
Congress, we must not only shine a
light—a spotlight—on the threat; we
must stop the runaway MAGA Court
from corrupting the rule of law and try
to restore the legitimate role of the
Court as a panel defending our Con-
stitution.

Some will say there is no way to re-
store the Court and that any strategy
for restoring the Court will simply
compound the problems we are now
facing, and I agree that there is no sim-
ple way to restore the legitimacy of
the Court.

Back in 2017, when then-Majority
Leader MCCONNELL was striving to
complete the theft of the Supreme
Court seat taken from the administra-
tion of Barack Obama, I took to this
floor for 15% hours with one simple
message: Don’t do it. Don’t do it be-
cause, if you do, you will damage the
legitimacy of the Court and there will
be no simple path, no easy remedy to
restore the Court’s legitimacy.

But Leader MCCONNELL, he doused
the Supreme Court with gasoline on
that day, and he set it on fire. He did
the damage. I stood here for 15% hours
and said don’t do it.

You know, we take an oath of office
to a Constitution. That involves de-
fending the Court, not delegitimizing
the Court, not stealing Supreme Court
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seats. It was the first time in the his-
tory of the United States of America
that this Senate failed to debate and
vote on a nominee. But here we are;
the damage is done. What do we do
now?

When an arsonist sets fire to your
house, you don’t let it burn because
you are worried about water damage.
You have to strive to put out that fire,
regardless of how difficult the task. So
I say to you today, we cannot accept
the defeatist attitude that fails to con-
front the forces destroying our Repub-
lic.

There are two things we must do.
Mission one, we have to reform the
ability of this broken Senate to serve
as a legislature because, if it serves ef-
fectively as a legislature, it can serve
as a counterweight to decisions of a
corrupted Court.

The second thing we have to do is put
all options on the table and debate
them for directly reforming the Court,
recognizing that we are left with dif-
ficult choices on how to do that. But
we have to step up. It is necessary to
save our Republic.

So let’s take each of these missions
in turn. The first is to restore the Sen-
ate.

Our goal: Restore the Senate as a leg-
islative body to serve as a counter-
weight to the corruption of a MAGA-
majority Court.

There are three massive problems
currently afflicting the Senate’s abil-
ity to serve as a functioning legislative
body. First, we spend virtually all of
our time on nominations, so much time
that it keeps us from doing much legis-
lating, even though we have a mas-
sively complex society and a lot of pos-
sibilities for making it work better.

When George Washington was assem-
bling his first administration, he had
to appoint and the Senate had to con-
firm four Cabinet positions: Secretary
of War, Secretary of the Treasury, Sec-
retary of State, and Attorney Gen-
eral—four positions. Today, the Senate
is responsible for confirming over 1,200
Presidential appointments to executive
branch positions and commissions.

Now, in the past, both parties worked
to exercise the Senate’s advice and
consent responsibilities in a manner
that minimized the amount of Senate
time required. Most were done by
unanimous consent late at night, when
practically anyone was here because
most nominations are not ones to
which anyone has an objection.

In the entire decade of the 1960s,
there was one vote required to close de-
bate on a nominee—one, in an entire 10
years. But, last decade, that number
went to 545. Now, it is like every nomi-
nation. Virtually every nomination we
have to file to close debate and vote to
close debate before we can vote on the
nominee. And do you know what? The
way it works, you can also require 30
hours of debate after the vote to close
debate succeeds.

So the rules, which were designed for
exceptional situations where there is a
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significant objection, are now used as
partisan obstruction.

Democrats are in the minority. They
want to tie up the Republicans. So
they have little time to legislate.

Republicans are in the minority.
They want to tie up the Democrats. So
they have little time to legislate.

They want each other to fail, partly
because they disagree and partly be-
cause they know if the other side suc-
ceeds in making something work, the
voters might reward them at the ballot
box.

We have to massively streamline this
nomination process. We have to—100
Senators—work together, not do what
is best for us when we are in the major-
ity and oppose it when we are in the
minority, or vice versa. We all have a
responsibility to completely stream-
line that process so we can return to
being a legislature.

The second big problem for the Sen-
ate is that the rules provide a com-
plicated, time-consuming process for
debating and voting on whether to de-
bate a bill. It involves a motion to pro-
ceed or requirement to close debate on
the motion to proceed and whose nomi-
nation is up to 30 hours of additional of
debate—all on the question of whether
to debate. You have 100 capable people
sent here by their constituents in their
various States to solve problems for
America, not to spend a week debating
whether to debate a single bill. That
could be a week spent debating the
amendments that could make the bill
better, a week spent considering indi-
vidual pieces of the bills so the public
knows where we stand and there is pub-
lic accountability. But, instead, we
have partisan paralysis. A completely
dysfunctional Senate, that is what we
have. We have to change the rules to
stop this completely meritless waste of
the time and efforts of 100 Senators.

It is an easy solution: 1 hour spent
debating whether to debate a bill, and
then a simple majority vote, either we
go to the bill or we don’t; easy solu-
tion. One hour makes much more sense
than 1 week.

The third big problem this Senate
Chamber faces is a secret silent fili-
buster. Under the Senate rule—and by
the way, the term ‘‘filibuster” is really
inappropriate because this involves no
speaking of any kind. Under the Senate
rule, 41 Senators can, operating as a
block, veto the opportunity for the
Senate to debate a bill, veto the oppor-
tunity for the Senate to consider an
amendment, and veto the ability, after
amendments have been considered, to
have a final vote on the bill. It is the
triple veto: three opportunities for the
minority to blockade the majority
from being able to consider legislation
to address the issues facing America.
And both parties have attempted to use
it when they are in the minority. We
have to restore the ability to actually
debate.

It is exactly what the Founders
feared. When I lay out that 41 can
block and veto these 3 steps of the
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process, it means to reverse it—that 60
out of 100, a supermajority, has to
agree to go forward through each of
those three steps.

The Founders warned us: Never allow
the minority to make the decisions by
requiring a supermajority. Don’t to it.

That is why James Madison said
that, with a supermajority, when ‘‘the
general good might require new laws

. the principle of free government
would be reversed. It would no longer
be the majority that would rule: the
power would be transferred to the mi-

nority.”
It is why Alexander Hamilton warned
that a supermajority requirement

would result in ‘‘tedious delays; con-
tinual negotiation and intrigue; con-
temptible compromises of the public
good.”

He also warned that ‘‘the history of
every political establishment in which
this principle has prevailed’’—the prin-
ciple of supermajority—‘is a history
impotence, perplexity, and disorder.”

Now, you may wonder if the Found-
ers had simply read about someone
somewhere requiring a supermajority
for legislature and said it didn’t work
very well and thought, We had better
warn Americans not to do this. No,
they were writing from their direct ex-
perience because, as they were drafting
and debating our 1787 Constitution,
they were actually in the middle of liv-
ing through the impotence and incom-
petence of the Confederation Congress.

Under the Articles of Confederation,
which preceded our 1787 Constitution,
the Congress had to have a super-
majority on every provision; meaning,
the position of the minority could pre-
vail over the position of the majority.
The result was paralysis on the most
fundamental issues they faced. They
failed to raise the funds to pay the pen-
sions of the veterans who spilled their
blood in the Revolutionary War that
created this Nation. They failed to
raise the funds to put down Shays’ Re-
bellion.

Well, today, we have not one stage of
veto, like they faced in the Confed-
eration Congress, we have the triple
veto power under the current secret, si-
lent filibuster, and we are seeing the
same impotence, the same paralysis,
the same partisanship that it drives.

The triple veto power of the minority
is destroying the Senate to address
challenges facing America, and there
are a lot of them.

We have got the climate crisis that is
literally setting our country on fire.
Right now, at this very moment,
around 40 million Americans across the
Plains and the Mississippi Valley are
dealing with alerts for dangerous and
intense heat, while firefighters are con-
fronting 89 large fires across 12 States.
And as of last week, four times as
much acreage has burned this year as
last year at this moment.

And it is not just America, of course.
Across the Atlantic, Europe is going
through a recordbreaking heat wave,
reaching temperatures some of those



S3534

places have never seen and causing
wildfires to burn in France and Spain
and Italy and Greece.

Congress should be immersed in con-
sidering bills to address the climate
crisis that is damaging communities
across our country, and not just
through fires but through rising sea
levels and rising erosion, through pine
beetle infestations and mosquito infes-
tations, through stronger hurricanes
and stronger tornadoes, and, certainly,
through the power of multiyear
droughts. But we are not because the
triple veto of the silent, secret fili-
buster afflicting this body is blocking
us from doing so.

We have a housing crisis. Out-of-con-
trol rents and prices make it impos-
sible for millions of Americans to af-
ford a decent home to rent or buy. And
colleagues have one idea after another
about how we should address it, but be-
cause we are paralyzed and our process
is taken up, our time is taken up with
nominations and debating whether to
debate and we have the triple veto of
the secret, silent filibuster, they can’t
move forward. And we aren’t debating,
discussing, and hopefully passing meas-
ures that can make a difference.

And Americans are outraged by the
prices they pay on drugs, which are so
much higher than any other developed
country. Highty percent of Americans
say: Do something about it. And I
think the other 20 percent don’t realize
how much we are getting ripped off.
And Americans know we should get the
best price because we invest the most
in the research and development that
creates these drugs, not the worst
price, and they are absolutely right.
And we would have passed legislation
by now to get the best prices in the de-
veloped world, but we are blocked by
the triple veto of the secret, silent fili-
buster.

And now States are passing laws to
block targeted groups of Americans
from voting. We can fix that by passing
S. 1, the For the People Act, or its re-
incarnation, the Freedom to Vote Act,
but we can’t because it was blocked by
the triple veto of the secret, silent fili-
buster.

Let me be absolutely clear. The sin-
gle most effective way we can counter-
balance an out-of-control Court with a
MAGA agenda is to have a functioning
Senate. That is the most immediate
remedy available to us to respond to
this terrible affliction undermining our
Republic.

If the Court says there is no problem
with gerrymandered districts, where
politicians choose their constituents
instead of Americans choosing their
leaders, as they did in the 2019 Rucho v.
Common Cause decision, well, a re-
formed, restored Senate could pass leg-
islation to require nonpartisan com-
missions to draw legislative districts.
At least we could have a robust debate
over it, maybe pass a few amendments
modifying it in different forms—or per-
haps find some other solution—if we
had a functioning legislative process.
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If the Court says there is no limit to
dark money from corporations and bil-
lionaires who flood and drown out the
voices of ordinary Americans and cam-
paigns, as they did in the 2010 Citizens
United decision, a reformed, restored
Senate could pass the DISCLOSE Act
to shine a light on every dollar and
where it is coming from in American
campaigns.

If the Court says that anyone who
wants to be able to carry a concealed
weapon should be able to like they did
in their New York State Rifle & Pistol
Association v. Bruen decision, a re-
stored, functioning Senate could pass
stronger gun safety laws that most
Americans support, like ending the
background check loophole—when guns
are bought and sold by unlicensed par-
ties online or at gun shows—or by out-
lawing the kinds of large magazines
that carry 30 or more bullets that are
often used in mass shootings.

And when the Court went to abnor-
mally great lengths to decide in last
month’s West Virginia v. EPA that the
Agency can’t regulate fossil carbon or
fossil methane emissions, a functioning
Senate would be able to step up and
create the programs designed to speed
up the transition to renewable energy,
which would have the added benefit of
ending our addiction to oil and drop-
ping the prices at the pump, and it
would keep money out of the hands of
dictators in Russia, Saudi Arabia, and
Iran. But the triple veto of the secret,
silent filibuster has blocked us from
doing so.

The remedy is not to eliminate the
filibuster. The remedy is to reform it.
The right reform is to adopt the public,
talking filibuster. The talking fili-
buster would reassert the fundamental
principle of legislative conduct: the
Senate Code, adopted by the original
Senate. Under that code, the Senate
listened to every Senator’s perspective,
and then it took a vote on the issue, be
it a bill or be it an amendment. That
was the Senate Code.

The original rules provided that
every Senator had the right to speak
twice to a question. It was rule No. 4 in
the original rules. It is in our rules
today. But the spirit of that code—lis-
tening to each Senator and then vot-
ing, with the majority winning, not
losing—that part is gone. Now, it is the
minority that can exercise a triple
veto, a veto absolutely exactly the op-
posite of what the Founders said to us.
They said: Don’t do it. And we have
done it in triplicate form, paralyzing
this place and accentuating the temp-
tation of yielding to partisanship rath-
er than problem-solving.

Jefferson did say that this rule, this
code of listening to every Senator and
voting, should not be abused. In fact,
he said this in his manual for rules in
1801:

No one is to speak impertinently or beside
the question, superfluously or tediously.

It worked for the Founders. They ex-
ercised some self-control, so much so
that they didn’t need the rule that
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they had to close debate. They just
simply listened to everyone with mu-
tual respect and then said: OK. Let’s
take a vote.

You want to see that in action today?
Watch the committee process on a bill
with amendments. There is no one fili-
bustering, speaking forever. There is
no one requiring a supermajority to
close debate in committee. They oper-
ate—we operate—in committee, much
like the original Senate, and it works
pretty well, but we have completely
lost that discipline when it comes to
debate here on our floor.

So the early Senate had a rule for the
previous question motion, to close de-
bate or accelerate the closure of de-
bate. And when they rewrote the rule
book—and Aaron Burr was in charge of
it—in 1806, they dropped the rule be-
cause they never used it, didn’t feel
they ever needed it.

Well, we need to reclaim that vision,
and our rules have gotten so crazy, so
out of whack, that we encourage par-
tisanship and paralysis rather than
problem-solving. Let’s fix that.

So let’s have the talking filibuster.
The talking filibuster says, Yes, you
can speak on the issue. We will listen
to everyone. You can speak twice. But
then we vote, and the majority wins—
not a supermajority required. The mi-
nority doesn’t win over the majority.
The majority wins.

That was the Senate. That was the
design of our Constitution that we
have the responsibility to restore be-
cause we took an oath to the Constitu-
tion. So let’s restore it. And that talk-
ing filibuster encourages bipartisan
problem-solving. The minority, be it
the Democratic or Republican, that
wants to slow things down for leverage,
they can. So they have significant le-
verage, but, on the other hand, they
have an incentive to negotiate because
they are not sure how long they can
maintain continuous debate. And that
is the heart of the talking filibuster:
maintaining continuous debate. If
there is a break in debate, you go to
the vote.

Meanwhile, the majority has an in-
centive to compromise because they
know the minority can tie this place
up on a single bill for week after week,
and they can’t afford to have that
much time taken over a single bill. So
the talking filibuster restores an incen-
tive for compromise and bipartisan
problem-solving and, in the end, re-
stores the vision that the majority
makes the decision, not the minority.
In the end, it gives the minority a
voice, it gives the minority massive le-
verage, but it takes away their veto.
That is the right way to legislate in a
democracy.

As I noted before, fixing the Senate is
probably the best immediate tool we
have for repairing the damage from the
Supreme Court across the grounds. But
we also have to consider every possible
remedy to restore the Court itself, to
restore a Court that calls the balls and
strikes on the Constitution, defending
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its core principles, and recognizes it is
not there to legislate—not to legislate
on the left side, not to legislate on the
right side. They are there to defend the
Constitution.

Well, reforming the Court won’t be
easily done. But President Biden did
convene a Commission to explore the
option, and that Commission has pro-
duced a lengthy, lengthy report. This is
part of it: The Presidential Commis-
sion on the Supreme Court of the
United States, December of last year.

I encourage all my colleagues to read
this and consider the ideas in it. In this
300-page report, the Commission does
review the history of how the Court has
been in different phases, and its size
has changed all the time because that
is not established in the Constitution.
It has been as few as 5, and it has been
more than 10. There was not nine
locked in like it is now.

And, certainly, one of the ideas they
review is adjustment to the size of the
Court. Many people have said that is
something to look at to balance what
has happened with the Court, with the
stolen Supreme Court seat and a deci-
sion by several Justices to be a legisla-
ture rather than a court.

Well, that is one idea. Another is im-
plementing term limits or a mandatory
retirement age because, when the Con-
stitution was first written, people
weren’t living the long lives they have
today, and they didn’t stay in the
Court forever.

In 1787, the Founders wrote that Jus-
tices would hold their seats during
good behavior. Now, I am not sure that
every Justice across these grounds has
been engaged in good behavior when
they are choosing to legislate rather
than to rule on the defense of the Con-
stitution, but there is no easy way to
remove them from the Court for mis-
behavior.

But one possibility is for the Court
members to rotate out with term lim-
its of some kind. That is one possi-
bility.

In much of our history, Justices only
served an average of 15 years on the
Court. The average is now 26 and get-
ting longer. And, did you know, Amer-
ica is the only constitutional democ-
racy that gives lifetime presence on
the Court, that doesn’t have either a
term limit or a mandatory retirement
age?

This report, this Commission, has
other ideas in it: rotating membership
on the Court with judges selected from
the circuit court. You know, the origi-
nal Supreme Court, they served as cir-
cuit court writers. They went out and
made decisions across this country.
They didn’t just sit in a room in the
capital. So there is some precedent for
that idea.

And others point out that there is
the power to restrict the Court’s juris-
diction. There are pros and cons for
these various ideas, and our commit-
ment needs to be to examine them. The
American public is open to examining
them.
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Earlier this week, the FOX News poll
reported that 66 percent of the folks in
their poll support an 18-year term for
Justices, and 71 percent support a man-
datory retirement age. So the Amer-
ican people are open to trying to fix
the challenge with the Court. We have
to be open to fixing it, and we need to
look at every option and idea very
carefully to ensure that the highest
Court in our land fulfills the vision for
it in our Constitution. And the vision
in our Constitution was not that it
would be an unelected super-legisla-
ture.

Colleagues, this is a perilous moment
for our Republic. It is a moment when
the will of the people is being overrun
by an extreme agenda of a Court legis-
lating from the Bench, imposing their
narrow and precedent-destroying will
on all Americans. We have to restore
the ability of this Senate to operate as
a legislature that can be a counter-
balance to what the Court does, and we
must thoughtfully consider every pro-
posal for reforming the Court directly.

We can and we must act before it is
too late. We can’t stand by and watch
the continuous disintegration of our
Republic.

Our oath to the Constitution de-
mands that we protect these institu-
tions and repair them when they go off
track. And when we do, the next July 4,
we can all join together and celebrate
the restoration of our paralyzed and
partisan Senate into an actual legisla-
tive body. We can celebrate the res-
toration of Americans’ rights that are
being continuously stripped away
across the grounds by the Supreme
Court. We can have a renewed belief
and confidence in the integrity of all of
our institutions and our democratic
form of governance. That would be a
moment justifying a massive celebra-
tion next July 4.

————

UNITED STATES COMMISSION ON
INTERNATIONAL RELIGIOUS
FREEDOM REAUTHORIZATION
ACT OF 2022

Mr. MERKLEY. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar No. 406, S. 3895.

The PRESIDING OFFICER.
clerk will report the bill by title.

The senior assistant legislative clerk
read as follows:

A Dbill (S. 3895) to extend and authorize an-
nual appropriations for the United States
Commission on International Religious Free-
dom through fiscal year 2024.

There being no objection, the Senate
proceeded to consider the bill, which
had been reported from the Committee
on Foreign Relations, with an amend-
ment to strike all after the enacting
clause and insert in lieu thereof the
following:

The

S. 3895
Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
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SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘United States
Commission on International Religious Freedom
Reauthorization Act of 2022”°.

SEC. 2. UNITED STATES COMMISSION ON INTER-
NATIONAL RELIGIOUS FREEDOM.

(a) AUTHORIZATION OF APPROPRIATIONS.—Sec-
tion 207(a) of the International Religious Free-
dom Act of 1998 (22 U.S.C. 6435(a)) is amended
by striking 2019 through 2022°° and inserting
2023 and 2024°°.

(b) EXTENSION OF AUTHORIZATION.—Section
209 of the International Religious Freedom Act
of 1998 (22 U.S.C. 6436) is amended by striking
“September 30, 2022’ and inserting ‘‘September
30, 2024°°.

Mr. MERKLEY. I ask unanimous
consent that the committee-reported
substitute amendment be agreed to;
that the bill, as amended, be considered
read a third time and passed; and that
the motion to reconsider be considered
made and laid upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The committee-reported amendment,
in the nature of a substitute, was
agreed to.

The bill (S. 3895), as amended, was or-
dered to be engrossed for a third read-
ing, was read the third time, and
passed.

———

MORNING BUSINESS

PEACE CORPS REAUTHORIZATION
ACT

Mr. MENENDEZ. Mr. President, I
rise to highlight the Senate Foreign
Relations Committee’s vote to favor-
ably report the Peace Corps Reauthor-
ization Act to the full Senate for its
consideration. This legislation, the
first reauthorization since 1999, is criti-
cally important to strengthening
American leadership in the world.

Last year, the Peace Corps celebrated
its 60th anniversary of when President
John F. Kennedy established this im-
portant program, run by its first Direc-
tor, Sargent Shriver. The Peace Corps’
mission then, as it is today, is to ‘‘pro-
mote world peace and friendship” by
encouraging economic growth and well-
being to underserved populations
abroad, as well as giving Americans a
better understanding of the wider
world and vice-versa.

The Peace Corps is emerging from
one of the most challenging crises it
has ever faced. On March 15, 2020, as
the gravity and uncertainty of the
COVID pandemic gripped the world,
every mission was suspended for the
first time in the Peace Corps’ history.
In addition to executing the enor-
mously complex operation of evacu-
ating more than 7,000 Peace Corps vol-
unteers from all around the globe, the
Peace Corps was faced with the chal-
lenge of how to operate and serve dur-
ing a period of global social isolation.

As the world continues to recover
from the pandemic, the Peace Corps is
busy executing plans for reentering
countries and resuming its mission of
service around the world. While the
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