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The CHIEF JUSTICE. I note the pres-
ence in the Senate Chamber of the
managers on the part of the House of
Representatives and counsel for the
President of the United States.

The majority leader is recognized.

PRIVILEGES OF THE FLOOR

Mr. McCONNELL. Mr. Chief Justice,
I send to the desk a list of floor privi-
leges for closed sessions. It has been
agreed to by both sides. I ask that it be
inserted in the RECORD and agreed to
by unanimous consent.

The CHIEF JUSTICE. Without objec-
tion, it is so ordered.

FLOOR PRIVILEGES DURING CLOSED SESSION
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cratic Leader
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Leader
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cratic Leader
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PROGRAM

Mr. MCCONNELL. Mr. Chief Justice,
for the further information of all Sen-
ators, I am about to send a resolution
to the desk that provides for an outline
of the next steps in these proceedings.
It will be debatable by the parties for 2
hours, equally divided. Senator SCHU-
MER will then send an amendment to
the resolution to the desk. Once that
amendment has been offered and re-
corded, we will have a brief recess.
When we reconvene, Senator SCHU-
MER’s amendment will be debatable by
the parties for 2 hours. Upon the use or
yielding back of time, I intend to move
to table Senator SCHUMER’S amend-
ment.

Senior Assistant Journal

————

PROVIDING FOR RELATED PROCE-
DURES CONCERNING THE ARTI-
CLES OF IMPEACHMENT
AGAINST DONALD JOHN TRUMP,
PRESIDENT OF THE UNITED
STATES

Mr. Chief Justice, I send a resolution
to the desk and ask that it be read.

The CHIEF JUSTICE. The clerk will
read the resolution.

The legislative clerk read as follows:

A resolution (S. Res. 483) to provide for re-
lated procedures concerning the articles of
impeachment against Donald John Trump,
President of the United States.

Resolved, That the House of Representa-
tives shall file its record with the Secretary
of the Senate, which will consist of those
publicly available materials that have been
submitted to or produced by the House Judi-
ciary Committee, including transcripts of
public hearings or markups and any mate-
rials printed by the House of Representatives
or the House Judiciary Committee pursuant
to House Resolution 660. Materials in this
record will be admitted into evidence subject
to any hearsay, evidentiary, or other objec-
tions that the President may make after
opening presentations are concluded. All ma-
terials filed pursuant to this paragraph shall
be printed and made available to all parties.

The President and the House of Represent-
atives shall have until 9 a.m. on Wednesday,
January 22, 2020, to file any motions per-
mitted under the rules of impeachment with
the exception of motions to subpoena wit-
nesses or documents or any other evi-
dentiary motions. Responses to any such mo-
tions shall be filed no later than 11 a.m. on
Wednesday, January 22, 2020. All materials
filed pursuant to this paragraph shall be


sradovich
Text Box
CORRECTION

January 21, 2020 Congressional Record
Correction To Page S377
On page S377, January 21, 2020, third column, the following appears: 
Jeff Minear, Clerk for the Chief Justice

The online Record has been corrected to read: 
Jeff Minear, Counselor to the Chief Justice


S378

filed with the Secretary and be printed and
made available to all parties.

Arguments on such motions shall begin at
1 p.m. on Wednesday, January 22, 2020, and
each side may determine the number of per-
sons to make its presentation, following
which the Senate shall deliberate, if so or-
dered under the impeachment rules, and vote
on any such motions.

Following the disposition of such motions,
or if no motions are made, then the House of
Representatives shall make its presentation
in support of the articles of impeachment for
a period of time not to exceed 24 hours, over
up to 3 session days. Following the House of
Representatives’ presentation, the President
shall make his presentation for a period not
to exceed 24 hours, over up to 3 session days.
Each side may determine the number of per-
sons to make its presentation.

Upon the conclusion of the President’s
presentation, Senators may question the
parties for a period of time not to exceed 16
hours.

Upon the conclusion of questioning by the
Senate, there shall be 4 hours of argument
by the parties, equally divided, followed by
deliberation by the Senate, if so ordered
under the impeachment rules, on the ques-
tion of whether it shall be in order to con-
sider and debate under the impeachment
rules any motion to subpoena witnesses or
documents. The Senate, without any inter-
vening action, motion, or amendment, shall
then decide by the yeas and nays whether it
shall be in order to consider and debate
under the impeachment rules any motion to
subpoena witnesses or documents.

Following the disposition of that question,
other motions provided under the impeach-
ment rules shall be in order.

If the Senate agrees to allow either the
House of Representatives or the President to
subpoena witnesses, the witnesses shall first
be deposed and the Senate shall decide after
deposition which witnesses shall testify, pur-
suant to the impeachment rules. No testi-
mony shall be admissible in the Senate un-
less the parties have had an opportunity to
depose such witnesses.

At the conclusion of the deliberations by
the Senate, the Senate shall vote on each ar-
ticle of impeachment.

The CHIEF JUSTICE. The resolution
is arguable by the parties for 2 hours,
equally divided.

Mr. Manager Schiff, are you a pro-
ponent or an opponent of this motion?

Mr. Manager SCHIFF. Mr. Chief Jus-
tice, the House managers are in opposi-
tion to this resolution.

The CHIEF JUSTICE. Thank you.

Mr. Cipollone, are you a proponent or
an opponent of the motion?

Mr. Counsel CIPOLLONE. We are a
proponent of the motion.

The CHIEF JUSTICE. Mr. Cipollone,
your side may proceed first, and we
will be able to reserve rebuttal time if
you wish.

Mr. Counsel CIPOLLONE. Thank
you, Mr. Chief Justice.

Majority Leader MCCONNELL, Demo-
cratic Leader SCHUMER, Senators, my
name is Pat Cipollone. I am here as
counsel to the President of the United
States. Our team is proud to be here,
representing President Trump.

We support this resolution. It is a
fair way to proceed with this trial. It is
modeled on the Clinton resolution,
which had 100 Senators supporting it
the last time this body considered im-
peachment. It requires the House man-
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agers to stand up and make their open-
ing statement and make their case.
They have delayed bringing this im-
peachment to this body for 33 days, and
it is time to start with this trial. It is
a fair process. They will have the op-
portunity to stand up and make their
opening statement. They will get 24
hours to do that. Then the President’s
attorneys will have a chance to re-
spond. After that, all of you will have
16 hours to ask whatever questions you
have of either side. Once that is fin-
ished and you have all of that informa-
tion, we will proceed to the question of
witnesses and some of the more dif-
ficult questions that will come before
this body.

We are in favor of this. We believe
that once you hear those initial presen-
tations, the only conclusion will be
that the President has done absolutely
nothing wrong and that these Articles
of Impeachment do not begin to ap-
proach the standard required by the
Constitution, and, in fact, they them-
selves will establish nothing beyond
those articles. You will look at those
articles alone, and you will determine
that there is absolutely no case.

So we respectfully ask you to adopt
this resolution so that we can begin
with this process. It is long past time
to start this proceeding, and we are
here today to do it, and we hope that
the House managers will agree with us
and begin this proceeding today.

We reserve the remainder of our time
for rebuttal.

Mr. Manager SCHIFF. Mr. Chief Jus-
tice, Senators, and counsel for the
President, the House managers, on be-
half of the House of Representatives,
rise in opposition to Leader MCcCON-
NELL’s resolution.

Let me begin by summarizing why.
Last week we came before you to
present the Articles of Impeachment
against the President of the United
States for only the third time in our
history. Those articles charge Presi-
dent Donald John Trump with abuse of
power and obstruction of Congress. The
misconduct set out in those articles is
the most serious ever charged against a
President.

The first article, abuse of power,
charges the President with soliciting a
foreign power to help him cheat in the
next election. Moreover, it alleges—
and we will prove—that he sought to
coerce Ukraine into helping him cheat
by withholding official acts—two offi-
cial acts: a meeting that the new Presi-
dent of Ukraine desperately sought
with President Trump at the White
House to show the world and the Rus-
sians, in particular, that the Ukranian
President had a good relationship with
his most important patron, the Presi-
dent of the United States. And even
more perniciously, President Trump il-
legally withheld almost $400 million in
taxpayer-funded military assistance to
Ukraine, a nation at war with our Rus-
sian adversary, to compel Ukraine to
help him cheat in the election.

Astonishingly, the President’s trial
brief, filed yesterday, contends that
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even if this conduct is proved, that
there is nothing that the House or this
Senate may do about it. It is the Presi-
dent’s apparent belief that under arti-
cle IT he can do anything he wants, no
matter how corrupt, outfitted in gaudy
legal clothing.

And yet, when the Founders wrote
the impeachment clause, they had pre-
cisely this type of misconduct in
mind—conduct that abuses the power
of his office for personal benefit, that
undermines our national security, that
invites foreign interference in our
democratic process of an election. It is
the trifecta of constitutional mis-
conduct justifying impeachment.

In article II the President is charged
with other misconduct that would like-
wise have alarmed the Founders—the
full, complete, and absolute obstruc-
tion of a coequal branch of govern-
ment, the Congress, during the course
of its impeachment investigation into
the President’s own misconduct. This
is every bit as destructive to our con-
stitutional order as the misconduct
charged in the first article.

If a President can obstruct his own
investigation, if he can effectively nul-
lify a power the Constitution gives
solely to Congress—indeed, the ulti-
mate power—the ultimate power the
Constitution gives to prevent Presi-
dential misconduct, then, the Presi-
dent places himself beyond account-
ability, above the law. He cannot be in-
dicted, cannot be impeached. It makes
him a monarch, the very evil against
which our Constitution and the balance
of powers it carefully laid out was de-
signed to guard against.

Shortly, the trial in these charges
will begin, and when it has concluded,
you will be asked to make several de-
terminations. Did the House prove that
the President abused his power by
seeking to coerce a foreign nation to
help him cheat in the next election;
and did he obstruct the Congress in its
investigation into his own misconduct
by ordering his agencies and officers to
refuse to cooperate in any way—to
refuse to testify, to refuse to answer
subpoenas for documents, and through
every other means.

And if the House has proved its
case—and we believe the evidence will
not be seriously contested—you will
have to answer at least one other crit-
ical question: Does the commission of
these high crimes and misdemeanors
require the conviction and removal of
the President?

We believe that it does, and that the
Constitution requires that it be so or
the power of impeachment must
deemed irrelevant or a casualty to par-
tisan times and the American people
left unprotected against a President
who would abuse his power for the very
purpose of corrupting the only other
method of accountability, our elections
themselves.

And so you will vote to find the
President guilty or not guilty, to find
his conduct impeachable or not im-
peachable. But I would submit to you
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these are not the most important deci-
sions you will make.

How can that be? How can any deci-
sion you will make be more important
than guilt or innocence, than removing
the President or not removing the
President?

I believe the most important decision
in this case is the one you will make
today. The most important question is
the question you must answer today.
Will the President and the American
people get a fair trial? Will there be a
fair trial?

I submit that this is an even more
important question than how you vote
on guilt or innocence, because whether
we have a fair trial will determine
whether you have a basis to render a
fair and impartial verdict. It is
foundational—the structure upon
which every other decision you will
make must rest.

If you only get to see part of the evi-
dence, if you only allow one side or the
other a chance to present their full
case, your verdict will be predeter-
mined by the bias in the proceeding. If
the defendant is not allowed to intro-
duce evidence of his innocence, it is not
a fair trial. So too for the prosecution.
If the House cannot call witnesses or
introduce documents and evidence, it is
not a fair trial. It is not really a trial
at all.

Americans all over the country are
watching us right now, and imagine
they are on jury duty. Imagine that the
judge walks into that courtroom and
says that she has been talking to the
defendant, and at the defendant’s re-
quest, the judge has agreed not to let
the prosecution call any witnesses or
introduce any documents. The judge
and the defendant have agreed that the
prosecutor may only read to the jury
the dry transcripts of the grand jury
proceedings. That is it.

Has anyone on jury duty in this
country ever heard a judge describe
such a proceeding and call it a fair
trial? Of course not. That is not a fair
trial. It is a mockery of a trial.

Under the Constitution, this pro-
ceeding, the one we are in right now, is
the trial. This is not the appeal from a
trial. You are not appellate court
judges. OK, one of you is. And unless
this trial is going to be different from
any other impeachment trial or any
other kind of trial, for that matter,
you must allow the prosecution and de-
fense, the House managers and the
President’s lawyers, to call relevant
witnesses. You must subpoena docu-
ments that the President has blocked
but which bear on his guilt or inno-
cence. You must impartially do just as
your oath requires.

So what does a fair trial look like in
the context of impeachment? The short
answer is it looks like every other
trial. First, the resolution should allow
the House managers to obtain docu-
ments that have been withheld—{first,
not last—because the documents will
inform the decision about which wit-
nesses are most important to call. And
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when the witnesses are called, the doc-
umentary evidence will be available
and must be available to question them
with. Any other order makes no sense.

Next, the resolution should allow the
House managers to call their witnesses,
and then the President should be al-
lowed to do the same, and any rebuttal
witnesses. And when the evidentiary
portion of the trial ends, the parties
argue the case. You deliberate and
render a verdict.

If there is a dispute as to whether a
particular witness is relevant or mate-
rial to the charges brought, under the
Senate rules, the Chief Justice would
rule on the issue of materiality.

Why should this trial be different
than any other trial? The short answer
is it shouldn’t. But Leader MCcCON-
NELL’s resolution would turn the trial
process on its head. His resolution re-
quires the House to prove its case with-
out witnesses, without documents, and
only after it is done will such questions
be entertained, with no guarantee that
any witnesses or any documents will be
allowed even then. That process makes
no sense.

So what is the harm of waiting until
the end of the trial, of kicking the can
down the road on the question of docu-
ments and witnesses? Beside the fact it
is completely backwards—trial first,
then evidence—beside the fact that the
documents would inform the decision
on which witnesses and help in their
questioning, the harm is this: You will
not have any of the evidence the Presi-
dent continues to conceal throughout
most or all of the trial.

And although the evidence against
the President is already overwhelming,
you may never know the full scope of
the President’s misconduct or those
around him, and neither will the Amer-
ican people.

The charges here involve the sac-
rifice of our national security at home
and abroad and a threat to the integ-
rity of the next election. If there are
additional remedial steps that need to
be taken after the President’s convic-
tion, the American people must know
about it.

But if, as a public already jaded by
experience has come to suspect, this
resolution is merely the first step of an
effort orchestrated by the White House
to rush the trial, hide the evidence, and
render a fast verdict, or worse, a fast
dismissal to make the President go
away as quickly as possible, to cover
up his misdeeds, then the American
people will be deprived of a fair trial
and may never learn just how deep the
corruption of this administration goes
or what other risk to our security and
elections remain hidden.

The harm will also endure for this
body. If the Senate allows the Presi-
dent to get away with such extensive
obstruction, it will affect the Senate’s
power of subpoena and oversight just
as much as the House. The Senate’s
ability to conduct oversight will be be-
holden to the desires of this President
and future Presidents, whether he or
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she decides they want to cooperate
with a Senate investigation or another
impeachment inquiry and trial. Our
system of checks and balances will be
broken. Presidents will become ac-
countable to no one.

Now, it has been reported that Lead-
er MCCONNELL has already got the
votes to pass his resolution, the text of
which we did not see until last night,
and which has been changed even mo-
ments ago.

And they say that Leader MCCON-
NELL is a very good vote counter. None-
theless, I hope that he is wrong, and
not just because I think this process—
the process contemplated by this reso-
lution—is backwards and designed with
a result in mind and that the result is
not a fair trial. I hope that he is wrong
because whatever Senators may have
said or pledged or committed has been
superseded by an event of constitu-
tional dimensions. You have all now
sworn an oath—not to each other, not
to your legislative leadership, not to
the managers or even to the Chief Jus-
tice. You have sworn an oath to do im-
partial justice. That oath binds you.
That oath supersedes all else.

Many of you in the Senate and many
of us in the House have made state-
ments about the President’s conduct or
this trial or this motion or expecta-
tions. None of that matters now. That
is all in the past. Nothing matters now
but the oath to do impartial justice,
and that oath requires a fair trial—fair
to the President and fair to the Amer-
ican people.

But is that really possible? Or as the
Founders feared, has factionalism or an
excessive partisanship made that now
impossible?

One way to find out what a fair trial
should look like, devoid of partisan
consideration, is to ask yourselves how
would you structure the trial if you
didn’t know what your party was and
you didn’t know what the party of the
President was? Would it make sense to
you to have the trial first and then de-
cide on witnesses and evidence later?
Would that be fair to both sides? I have
to think that your answer would be no.

Let me be blunt. Let me be very
blunt. Right now a great many, per-
haps even most, Americans do not be-
lieve there will be a fair trial. They
don’t believe that the Senate will be
impartial. They believe that the result
is precooked. The President will be ac-
quitted, not because he is innocent—he
is not—but because the Senators will
vote by party, and he has the votes—
the votes to prevent the evidence from
coming out, the votes to make sure the
public never sees it.

The American people want a fair
trial. They want to believe their sys-
tem of governance is still capable of
rising to the occasion. They want to
believe that we can rise above party
and do what is best for the country, but
a great many Americans don’t believe
that will happen.

Let’s prove them wrong. Let’s prove
them wrong.
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How? By convicting the President?
No, not by conviction alone, by con-
victing him if the House proves its case
and only if the House proves its case,
but by letting the House prove its case,
by letting the House call witnesses, by
letting the House obtain documents, by
letting the House decide how to present
its own case and not deciding it for
us—in sum, by agreeing to a fair trial.

Now let’s turn to the precise terms of
the resolution, the history of impeach-
ment trials, and what fairness and im-
partiality require.

Although we have many concerns
about the resolution, I will begin with
its single biggest flaw. The resolution
does not ensure that subpoenas will, in
fact, be issued for additional evidence
that the Senate and the American peo-
ple should have—and that the Presi-
dent continues to block—to fairly de-
cide the President’s guilt or innocence.
Moreover, it guarantees that such sub-
poenas will not be issued now, when it
would be most valuable to the Senate,
the parties, and the American people.

According to the resolution the lead-

er has introduced, first the Senate re-
ceives briefs and filings from the par-
ties. Next it hears lengthy presen-
tations from the House and the Presi-
dent. Now my colleagues, the Presi-
dent’s lawyers, have described this as
opening statements. But let’s not kid
ourselves; that is the trial that they
contemplate. The opening statements
are the trial. They will either be most
of the trial or they will be all of the
trial. If the Senate votes to deprive
itself of witnesses and documents, the
opening statements will be the end of
the trial. So to say ‘‘Let’s just have the
opening statements, and then we will
see” means ‘‘Let’s have the trial, and
maybe we can sweep this all under the
rug.”’
So we will hear these lengthy presen-
tations from the House. There will be a
question-and-answer period for the
Senators, and then—and only then—
after, essentially, the trial is over,
after the briefs have been filed, after
the arguments have been made, and
after Senators have exhausted other
questions, only then will the Senate
consider whether to subpoena crucial
documents and witness testimony that
the President has desperately tried to
conceal from this Congress and the
American people—documents and wit-
ness testimony that, unlike the Clin-
ton trial, have not yet been seen or
heard.

It is true that the record compiled by
the House is overwhelming. It is true
the record already compels the convic-
tion of the President in the face of un-
precedented resistance by the Presi-
dent. The House has assembled a pow-
erful case, evidence of the President’s
high crimes and misdemeanors that in-
cludes direct evidence and testimony of
officials who were unwilling and unwit-
ting in this scheme and saw it for what
it was. Yet there is still more evi-
dence—relative and probative evi-
dence—that the President continues to
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block that would flesh out the full ex-
tent of the President’s misconduct and
those around him.

We have seen that, over the past few
weeks, new evidence has continued to
come to light as the nonpartisan Gov-
ernment Accountability Office has de-
termined that the hold on military aid
to Ukraine was illegal and broke the
law; as John Bolton has offered to tes-
tify in the trial; as one of the Presi-
dent’s agents, Lev Parnas, has pro-
duced documentary evidence that
clarifies Mr. Giuliani’s activities on be-
half of the President and corroborates
Ambassador Sondland’s testimony that
everyone was in the loop; as documents
released under the Freedom of Infor-
mation Act have documented the
alarm at the Department of Defense
that the President illegally withheld
military support for Ukraine, an ally
at war with Russia, without expla-
nation; as the senior Office of Manage-
ment and Budget official, Michael
Duffey, instructed Department of De-
fense officials on July 25, 90 minutes
after President Trump spoke by phone
with President Zelensky, that the De-
fense Department should pause all obli-
gation of Ukraine military assistance
under its purview—90 minutes after
that call.

Duffey added, ‘“‘Given the sensitive
nature of the request, I appreciate your
keeping that information closely held
to those who need to know to execute
the direction.”

Although the evidence is already
more than sufficient to convict, there
is simply no rational basis for the Sen-
ate to deprive itself of all relevant in-
formation in making such a hugely
consequential judgment.

Moreover, as the President’s answer
to his summons and his trial brief
made clear, the President intends to
contest the facts in false and mis-
leading ways.

But the President should not have it
both ways. He should not be permitted
to claim that the facts uncovered by
the House are wrong while also con-
cealing mountains of evidence that
bear precisely on those facts.

If this body seeks impartial justice,
it should ensure that subpoenas are
issued and that they are issued now,
before the Senate begins extended pro-
ceedings based on a record that every
person in this room and every Amer-
ican watching at home knows does not
include documents and witness testi-
mony it should because the President
would not allow it to be so.

Complying with these subpoenas
would not impose a burden. The sub-
poenas cover narrowly tailored and tar-
geted documents and witnesses that
the President has concealed.

The Senate deserves to see the docu-
ments from the White House, the State
Department, the Office of Management
and Budget, and the Department of De-
fense. These agencies already should
have collected and at least preserved
these documents in response to House
subpoenas.
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Indeed, in some cases agencies have
already produced documents in FOIA
lawsuits, albeit in heavily redacted
form. Witnesses with direct knowledge
or involvement should be heard. That
includes the President’s Acting Chief of
Staff, Mick Mulvaney; his former Na-
tional Security Advisor, John Bolton,
who has publicly offered to testify—
two senior officials integral to imple-
menting the President’s freeze on
Ukraine’s military aid also have very
relevant testimony; why not hear it?—
Robert Blair, who served as Mr.
Mulvaney’s senior adviser; Michael
Duffey, a senior official at OMB; and
other witnesses with direct knowledge
whom we reserve the right to call
later—but these witnesses with whom
we wish to begin the trial.

Last month, President Trump made
clear that he supported having senior
officials testifying before the Senate
during his trial, declaring that he
would ‘‘love” to have Secretary
Pompeo, Mr. Mulvaney, now former
Secretary Perry, and ‘“‘many other peo-
ple testify’’ in the Senate trial:

(Text of Videotape presentation:)

So, when it’s fair, and it will be fair in the
Senate, I would love to have Mike Pompeo,
I'd like to have Mick, I'd love to have Rick
Perry and many other people testify.

Mr. Manager SCHIFF. The Senate
has an opportunity to take the Presi-
dent up on his offer to make his senior
aides available, including Secretaries
Perry and Pompeo.

But now the President is changing
his tune. The bluster of wanting these
witnesses to testify is over. Notwith-
standing the fact that he has never as-
serted the claim of privilege in the
course of the House impeachment pro-
ceedings, he threatens to invoke one
now in a last-ditch effort to keep the
rest of the truth from coming out.

The President sends his lawyers here
to breathlessly claim that these wit-
nesses or others cannot possibly testify
because it involves national security.
Never mind that it was the President’s
actions in withholding military aid
from an ally at war that threatened
our national security in the first place.
Never mind that the most impeachable,
serious offenses will always involve na-
tional security because they will in-
volve other nations, and that mis-
conduct based on foreign entanglement
is what the Framers feared most.

The President’s absurdist argument
amounts to this: We must endanger na-
tional security to protect national se-
curity. We must make a President’s
conduct threatening our security be-
yond the reach of impeachment powers
if we are to save the Presidency.

This is dangerous nonsense.

As Justices of the Supreme Court
have underscored, the Constitution is
not a suicide pact.

But let us turn from the abstract to
the very concrete, and let me show you
just one example of what the President
is hiding in the name of national secu-
rity.

There is a document, which the
President has refused to turn over, in
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which his top diplomat in Ukraine says
to two other appointees of the Presi-
dent: ‘““As I said on the phone, I think
it’s crazy to withhold security assist-
ance for help with a political cam-
paign.”

The administration refuses to turn
over that document and so many more.
We only know about its existence, we
have only seen its contents because it
was turned over by a cooperating wit-
ness.

This is what the President would
hide from you and from the American
people. In the name of national secu-
rity, he would hide graphic evidence of
his dangerous misconduct. The only
question is—and it is the question
raised by this resolution—Will you let
him?

Last year, President Trump said that
article II of the Constitution would
allow him to do anything he wanted,
and evidently believing that article II
empowered him to denigrate and defy a
coequal branch of government, he also
declared that he would fight all sub-
poenas. Let’s hear the President’s own
words: ‘“Then I have an Article II,
where I have the right to do whatever
I want as President.”

True to his pledge to obstruct Con-
gress, when President Trump faced an
impeachment inquiry in the House of
Representatives, he ordered the execu-
tive branch to defy every single request
on every single subpoena. He issued
this order through his White House
Counsel, Pat Cipollone, on October 8—
the same counsel who stood before you
a moment ago to defend the President’s
misconduct. He then affirmed it again
at a rally on October 10.

Following President Trump’s cat-
egorical order, we never received the
documents and communications. It is
important to note, in refusing to re-
spond to Congress, the President did
not make any—any—formal claim of
privilege, ever. Instead, Mr. Cipollone’s
letter stated, in effect, that the Presi-
dent would withhold all evidence from
the executive branch unless the House
surrendered to demands that would ef-
fectively place President Trump in
charge of the inquiry into his own mis-
conduct.

Needless to say, that was a non-
starter and designed to be so. The
President was determined to obstruct
Congress no matter what we did, and
his conduct since—his attacks on the
impeachment inquiry, his attacks on
witnesses—has affirmed that the Presi-
dent never had any intention to co-
operate under any circumstance. And
why? Because the evidence and testi-
mony he conceals would only further
prove his guilt. The innocent do not
act this way.

Simply stated, this trial should not
reward the President’s obstruction by
allowing him to control what evidence
is seen and when it is seen and what
evidence will remain hidden. The docu-
ments the President seeks to conceal
include White House records, including
records about the President’s unlawful
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hold on military aid; State Department
records, including text messages and
WhatsApp messages exchanged by the
State Department and Ukrainian offi-
cials and notes to file by career offi-
cials as they saw the President’s
scheme unfold in realtime; OMB
records demonstrating evidence to fab-
ricate an after-the-fact rationale for
the President’s order, showing internal
objections that the President’s orders
violated the law; Defense Department
records reflecting baffle and alarm that
the President suspended military aid to
a key security partner without expla-
nation.

Many of the President’s aides have
also followed his orders and refused to
testify. These include essential figures
in the impeachment inquiry, including
White House Chief of Staff Mick
Mulvaney, former National Security
Advisor John Bolton, and many others
with relevant testimony, like Robert
Blair and Michael Duffey. Mr. Blair,
who serves as a senior adviser to Act-
ing Chief of Staff Mulvaney, worked di-
rectly with Mr. Duffey, a political ap-
pointee in the Office of Management
and Budget, to carry out the Presi-
dent’s order to freeze vital military
and security assistance to Ukraine.

The Trump administration has re-
fused to disclose their communica-
tions, even though we know from writ-
ten testimony, public reporting, and
even Freedom of Information Act law-
suits that they were instrumental in
implementing the hold and extending
it at the President’s express direction
even—even—as career officials warned
accurately that doing so would violate
the law.

The President has also made the in-
supportable claim that the House
should have enforced its subpoenas in
court and allowed the President’s im-
peachment to delay for years. If we had
done so, we would have abdicated our
constitutional duty to act on the over-
whelming facts before us and the evi-
dence the President was seeking to
cheat in the next election.

We could not engage in a deliberately
protracted court process while the
President continued to threaten the
sanctity of our elections.

Resorting to the courts is also incon-
sistent with the Constitution that
gives the House the sole power of im-
peachment. If the House were com-
pelled to exhaust all legal remedies be-
fore impeaching the President, it would
interpose the courts or the decision of
a single judge between the House and
the power to impeach. Moreover, it
would invite the President to present
his own impeachment by endlessly liti-
gating the matter in court—appealing
every judgment, engaging in any frivo-
lous motion or device. Indeed, in the
case of Don McGhan—the President’s
lawyer, who was ordered to fire the
special counsel and lie about it—he was
subpoenaed by the House in April of
last year, and there is still no final
judgment.

A President may not defeat impeach-
ment or accountability by engaging in
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endless litigation. Instead, it has been
the long practice of the House to com-
pile core evidence necessary to reach a
reasoned decision about whether to im-
peach and then to bring the case here
to the Senate for a full trial. That is
exactly what we did here, with an un-
derstanding that the Senate has its
own power to compel documents and
testimony.

It would be one thing if the House
had shown no interest in documents or
witnesses during its investigation—al-
though, even there, the House has the
sole right to determine its proceedings
as long as it makes the full case to the
House, as it did—but it is quite another
when the President is the cause of his
own complaint, when the President
withholds witnesses and documents
and then attempts to rely on his own
noncompliance to justify further con-
cealment.

President Trump made it crystal
clear that we would never see a single
document or a single witness when he
declared, as we just watched, that he
would fight all subpoenas. As a matter
of history and precedent, it would be
wrong to assert that the Senate is un-
able to obtain and review new evidence
during a Senate trial regardless of why
evidence was not produced in the
House.

You can and should insist on receiv-
ing all the evidence so you can render
impartial justice and can earn the con-
fidence of the public in the Senate’s
willingness to hold a fair trial.

Under the Constitution, the Senate
does not just vote on impeachments. It
does not just debate them. Instead, it
is commanded by the Constitution to
try all cases of impeachment. If the
Founders intended for the House to try
the matter and the Senate to consider
an appeal based on the cold record from
the other Chamber, they would have
said so, but they did not. Instead, they
gave us the power to charge and you
the power to try all impeachments.

The Framers chose their language
and the structure for a reason. As Alex-
ander Hamilton said, the Senate is
given ‘‘awful discretion” in matters of
impeachment. The Constitution thus
speaks to Senators in their judicial
character as a court for the trial of im-
peachments. It requires them to aim at
real demonstrations of innocence or
guilt and requires them to do so by
holding a trial.

The Senate has repeatedly subpoe-
naed and received new documents,
often many of them while adjudicating
cases of impeachment. Moreover, the
Senate has heard witness testimony in
every one of the 15 Senate trials—full
Senate trials—in the history of this
Republic, including those of Presidents
Andrew Johnson and Bill Clinton. In-
deed, in President Andrew Johnson’s
Senate impeachment trial, the House
managers were permitted to begin pre-
senting documentary evidence to the
Senate on the very first day of the
trial. The House managers’ initial pres-
entation of documents in President
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Johnson’s case carried on for the first
2 days of trial and immediately after
witnesses were called to appear in the
Senate.

This has been the standard practice
in prior impeachment trials. Indeed, in
most trials, this body has heard from
many witnesses, ranging from 3 in
President Clinton’s case to 40 in Presi-
dent Johnson’s case and well over 60 in
other impeachments. As these numbers
make clear, the Senate has always
heard from key witnesses when trying
an impeachment.

The notion that only evidence that
was taken before the House should be
considered is squarely and unequivo-
cally contrary to Senate precedent.
Nothing in law or history supports it.

To start, consider Leader MCCON-
NELL’s own description of his work in a
prior Senate impeachment proceeding.
In the case of Judge Claiborne, after
serving on the Senate trial committee,
Leader MCCONNELL described how the
Senate committee ‘‘labored intensively
for more than 2 months, amassing the
necessary evidence and testimony.” In
the same essay, Leader MCCONNELL
recognized the full body’s responsi-
bility for amassing and digesting evi-
dence. It was certainly a lot of evi-
dence for the Senate to amass and di-
gest in that proceeding, which involved
charges against a district court judge.
The Senate heard testimony from 19
witnesses, and it allowed for over 2,000
pages of documents to be entered into
the record over the course of that trial.

At no point did the Senate limit evi-
dence to what was before the House. It
did the opposite, consistent with un-
broken Senate practice in every single
impeachment trial—every single one.

For example, of the 40 witnesses who
testified during President Johnson’s
Senate trial, only 3 provided testimony
to the House during its impeachment
inquiry—only 3. The remaining 37 wit-
nesses in that Presidential impeach-
ment trial testified before the Senate.

Similarly, the Senate’s full first im-
peachment  trial, which involved
charges against Judge Pickering, in-
volved testimony from 11 witnesses, all
of whom were new to the impeachment
proceedings and had not testified be-
fore the House.

There are many other examples of
this point, including the Senate’s most
recent impeachment trial of Judge
Porteous in 2010. It is one that many of
you and some of us know well. It, too,
is consistent with this longstanding
practice. There, the Senate heard testi-
mony from 26 witnesses, 17 of whom
had not testified before the House dur-
ing its impeachment inquiry.

Thus, there is a definitive tradition
of the Senate hearing from new wit-
nesses when trying Articles of Im-
peachment. There has never been a rule
limiting witnesses to those who ap-
peared in the House or limiting evi-
dence before the Senate to that which
the House itself considered. As Senator
Hiram Johnson explained in 1934, that
is because the integrity of Senate im-
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peachment trials depend heavily upon
the witnesses who are called, their ap-
pearance on the stand, their mode of
giving testimony.

There is thus an unbroken history of
witness testimony in Senate impeach-
ment trials, Presidential and judicial. I
would argue, in the case of a President,
it is even more important to hear the
witnesses and see the documents.

Any conceivable doubt on this
score—and there should be none left—is
dispelled by the Senate’s own rules for
trial of impeachment. Obtaining docu-
ments and hearing live witness testi-
mony is so fundamental that the Rules
of Procedure and Practice in the Sen-
ate When Sitting on Impeachment
Trials, which date back to 19th cen-
tury, devote more attention to the
gathering, handling, and admission of
new evidence than any other single
subject. These rules expressly con-
template that the Senate will hear evi-
dence and conduct a thorough trial
when sitting as a Court of Impeach-
ment. At every turn, they reject the
notion that the Senate would take the
House’s evidentiary record, blind itself
to everything else, and vote to convict
or acquit.

For example, rule VI says the Senate
shall have the power to compel the at-
tendance of witnesses and enforce obe-
dience to its own orders.

Rule VII authorizes the Presiding Of-
ficer to rule on all questions of evi-
dence, including, but not limited to,
questions of relevancy, materiality,
and redundancy. This rule, too, pre-
sumes that the Senate trial will have
testimony, giving rise to such ques-
tions.

Rule XI authorizes the full Senate to
designate a committee of Senators to
receive evidence and take testimony at
such times and places as the com-
mittee may determine. As Rule XI
makes clear, the committee’s report
must be transmitted to the full Senate
for final adjudication. But nothing here
in the rules states: shall prevent the
Senate from sending for any witness
and hearing his testimony in open Sen-
ate or by order of the Senate involving
the entire trial in the open Senate.
Here, too, the Senate’s operative im-
peachment rules expressly contemplate
and provide for subpoenaing witnesses
and hearing their testimony as part of
the Senate trial.

And the list goes on.

These rules plainly contemplate a ro-
bust role for the Senate in gathering
and considering evidence. They reflect
centuries of practice of accepting and
requiring new evidence in Senate
trials. This Senate should honor that
practice today by rejecting this resolu-
tion.

It will be argued: What about the
Clinton trial? Even if we are departing
from every other impeachment trial in
history, including the impeachment of
President Andrew Johnson, it will be
argued: What about the Clinton trial?
Aren’t we following the same process
as in the Clinton trial? The answer is
no.
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First, the process for the Clinton
trial was worked out by mutual con-
sent among the parties. That is not
true here, where the process is sought
to be imposed by one party on the
other.

Second, all of the documents in the
Clinton trial were turned over prior to
the trial—all 90,000 pages of them—so
they could be used in the House’s case.
None of the documents have been
turned over by the President in this
case, and under Leader MCCONNELL’S
proposal, none may ever be. They cer-
tainly will not be available to you or to
us during most or all of the trial. If we
are really going to follow the Clinton
precedent, the Senate must insist on
the documents now before the trial be-
gins.

Third, the issue in the Clinton trial
was not one of calling witnesses but of
recalling witnesses. All of the key wit-
nesses in the Clinton trial had testified
before the grand jury or had been inter-
viewed by the FBI—one of them, dozens
of times—and their testimony was al-
ready known. President Clinton him-
self testified on camera and under oath
before the Senate trial. He allowed
multiple chiefs of staff and other key
officials to testify, again, before the
Senate trial took place. Here, none of
the witnesses we seek to call-—mone of
them—have testified or have been
interviewed by the House. And, as I
said, the President cannot complain
that we did not call these witnesses be-
fore the House when their unavail-
ability was caused by the President
himself.

Last, as you will remember—those of
you who were here—the testimony in
the Clinton trial involved decorum
issues that are not present here. You
may rest assured, whatever else the
case may be, such issues will not be
present here.

In sum, the Clinton precedent—if we
are serious about it, if we are really se-
rious about modeling this proceeding
after the Clinton trial—is one where all
the documents had been provided up
front and where all the witnesses had
testified up front prior to the trial.
That is not being replicated by the
McConnell resolution—not in any way,
not in any shape, not in any form. It is
far from it. The traditional model fol-
lowed in President Johnson’s case and
all of the others is really the one that

is most appropriate to the cir-
cumstances.
The Senate should address all the

documentary issues and most of the
witnesses now, not later. The need to
subpoena documents and testimony
now has only increased due to the
President’s obstruction for several rea-
sons.

First, his obstruction has made him
uniquely and personally responsible for
the absence of the witnesses before the
House. Having ordered them not to ap-
pear, he may not be heard to complain
now that they followed his orders and
refused to testify. To do otherwise only
rewards the President’s obstruction
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and encourages future Presidents to
defy lawful process in impeachment in-
vestigations.

Second, if the President wishes to
contest the facts—and his answer and
trial brief indicate that he will try—he
must not continue to deny the Senate
access to the relevant witnesses and
documents that shed light on the very
factual matters he wishes to challenge.
The Senate trial is not analogous to an
appeal where the parties must argue
the facts on the basis of the record
below. There is no record below. There
is no below. This is the trial.

Third, the President must not be al-
lowed to mislead the Senate by selec-
tively introducing documents while
withholding the vast body of docu-
ments that may contradict them. This
is very important. The President must
not be allowed to mislead you by intro-
ducing documents selectively and with-
holding all of the rest. All of the rel-
evant documents should be produced so
there is full disclosure of the truth;
otherwise, there is a clear risk that the
President will continue to hide all evi-
dence harmful to his position, while se-
lectively producing documents without
any context or opportunity to examine
their creators.

Finally, you may infer the Presi-
dent’s guilt from his continuing efforts
to obstruct the production of docu-
ments and witnesses. The President
has said he wants witnesses like
Mulvaney and Pompeo and others to
testify and that his interactions with
Ukraine have been perfect. Counsel has
affirmed today that would be the Presi-
dent’s defense: His conduct was perfect.
It was perfect. It was perfectly fine to
coerce an ally by withholding military
aid to get help cheating in the next
election. That will be part of the Presi-
dent’s defense, although albeit not
worded in that way.

Now he has changed course. He does
not want his witnesses to testify. The
logical inference in any court of law
would be that the party’s continued ob-
struction of lawful subpoenas may be
construed as evidence of guilt.

Let me conclude. The facts will come
out in the end. The documents which
the President is hiding will be released,
through the Freedom of Information
Act or through other means over time.
Witnesses will tell their stories in
books and film. The truth will come
out.

The question is, Will it come out in
time? And what answer shall we give if
we did not pursue the truth now and let
it remain hidden until it was too late
to consider on the profound issue of the
President’s guilt or innocence?

There are many overlapping reasons
for voting against this resolution, but
they all converge on this single idea:
fairness.

The trial should be fair to the House,
which has been wrongly deprived of
evidence by a President who wishes to
conceal it. It should be fair to the
President, who will not benefit from an
acquittal or dismissal if the trial is not
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viewed as fair, if it is not viewed as im-
partial. It should be fair to Senators,
who are tasked with the grave respon-
sibility of determining whether to con-
vict or acquit and should do so with
the benefit of all the facts. And it
should be fair to the American people,
who deserve the full truth and who de-
serve representatives who will seek it
on their behalf.

With that, Mr. Chief Justice, I yield
back.

The CHIEF JUSTICE. Mr. Cipollone,
Mr. Sekulow, you have 57 minutes
available.

Mr. Counsel SEKULOW. Mr. Chief
Justice, Members of the Senate, Leader
McCoNNELL, and Democratic Leader
SCHUMER, it is also my privilege to rep-
resent the President of the United
States before this Chamber.

Senator SCHUMER said earlier today
that the eyes of the Founders are on
these proceedings. Indeed, that is true,
but it is the heart of the Constitution
that governs these proceedings.

What we just heard from Manager
SCHIFF is that courts have no role;
privileges don’t apply; and what hap-
pened in the past, we should just ig-
nore. In fact, Manager SCHIFF just tried
to summarize my colleague’s defense of
the President. He said it not in his
words, of course, which is not the first
time Mr. SCHIFF has put words into
transcripts that did not exist.

Mr. ScHIFF also talked about a
trifecta. I will give you a trifecta. Dur-
ing the proceedings that took place be-
fore the Judiciary Committee, the
President was denied the right to
cross-examine witnesses; the President
was denied the right to access evi-
dence; and the President was denied
the right to have counsel present at
hearings. That is a trifecta—a trifecta
that violates the Constitution of the
United States.

Mr. ScHIFF did say that the courts
really don’t have a role in this. Execu-
tive privilege—why would that matter?
It matters because it is based on the
Constitution of the United States. One
manager said it is you that is on trial:
the Senate. He also said—and others
did—that you are not capable of abid-
ing by your oath.

Then we had the invocation of the
ghost of the Mueller report. I know
something about that report. It came
up empty on the issue of collusion with
Russia. There was no obstruction. In
fact, the Mueller report, contrary to
what these managers say today, came
to the exact opposite conclusions of
what they said.

Let me quote from the House im-
peachment report at page 16:

Although President Trump has at times in-
voked the notion of due process, an impeach-
ment trial, impeachment inquiry, is not a
criminal trial and should not be confused
with it.

Believe me, what has taken place in
these proceedings is not to be confused
with due process because due process
demands and the Constitution requires
that fundamental parities and due
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process—we are hearing a lot about due
process. Due process is designed to pro-
tect the person accused.

When the Russia investigation failed,
it devolved into the Ukraine, a quid pro
quo. When that didn’t prove out, it was
then bribery or maybe extortion.
Somebody said—one of the Members of
the House said treason. Instead, we get
two Articles of Impeachment—two Ar-
ticles of Impeachment that have a
vague allegation about a noncrime al-
legation of abuse of power and obstruc-
tion of Congress.

Members, managers—right here be-
fore you today—who have said that ex-
ecutive privilege and constitutional
privileges have no place in these pro-
ceedings—on June 28, 2012, Attorney
General Eric Holder became the first
U.S. Attorney General to be held in
both civil and criminal contempt.
Why? Because President Obama as-
serted executive privilege.

With respect to the Holder contempt
proceedings, Mr. Manager SCHIFF
wrote: “The White House assertion of
privilege is backed by decades of prece-
dent that has recognized the need for
the President and his senior advisers to
receive candid advice and information
from their top aides.”

Indeed, that is correct—not because
Manager SCHIFF said it but because the
Constitution requires it.

Mr. Manager Nadler said that the ef-
fort to hold Attorney General Holder in
contempt for refusing to comply with
various subpoenas was ‘‘politically mo-
tivated,” and Speaker PELOSI called
the Holder matter ‘‘little more than a
witch hunt.”

What are we dealing with here? Why
are we here? Are we here because of a
phone call or are we here before this
great body because, as the President
was sworn into office, there was a de-
sire to see him removed?

I remember in the Mueller report
there were discussions about—remem-
ber—insurance policies. The insurance
policy didn’t work out so well, so then
we moved to other investigations. I
guess you would call them a reinsur-
ance or an umbrella policy. That didn’t
work out so well, and here we are
today.

Manager SCHIFF quoted the Supreme
Court, and I would like to make ref-
erence to the Supreme Court as well. It
was then-Justice Rehnquist, later to be
Chief Justice Rehnquist, who wrote for
the majority in United States v. Rus-
sell in 1973. These are the words: ““ . . .
we may someday be presented with a
situation in which the conduct of law
enforcement agents is so outrageous
that due process principles would abso-
lutely bar the government from invok-
ing judicial process to obtain a convic-
tion. . . .”

That day is today. That day was a
year ago. That day was in July when
Special Counsel Mueller testified. I am
not today going to take the time to re-
view, but I will do it later, the patterns
and practices of irregularities that
have gone on in these investigations
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from the outset; but to say that the
courts have no role, the rush to im-
peachment, to not wait for a decision
from a court on an issue as important
as executive privilege—as if executive
privilege hasn’t been utilized by Presi-
dents since our founding. This is not
some new concept. We don’t waive ex-
ecutive privilege, and there is a reason
we keep executive privilege and we as-
sert it when necessary, and that is to
protect—to protect the Constitution
and the separation of powers.

The President’s opponents, in their
rush to impeach, have refused to wait
for a complete judicial review. That
was their choice. Speaker PELOSI clear-
ly expressed her impatience and con-
tempt for judicial proceedings when
she said: ‘“We cannot be at the mercy
of the courts.” Think about that for a
moment. We cannot be at the mercy of
the courts.

So take article IIT of the U.S. Con-
stitution and remove it. We are acting
as if the courts are an improper venue
to determine constitutional issues of
this magnitude? That is why we have
courts. That is why we have a Federal
judiciary.

It was interesting when Professor
Turley testified before the House Judi-
ciary Committee, in front of Mr. NAD-
LER’s committee. He said:

We have three branches of government, not
two. If you impeach a President and you
make a high crime and misdemeanor out of
going to courts an abuse of power, it’s your
abuse of power.

You know it is more than that. It is
a lot more than that. There is a lot
more than abuse of power if you say
the courts don’t apply, constitutional
principles don’t apply.

Let’s start with a clean slate as if
nothing happened. A lot has happened.
As we proceed in the days ahead, we
will lay out our case. We are going to
put forward to the American people—
but, more importantly, for the Con-
stitution’s sake—what is taking place
here; that this idea that we should ig-
nore what is taking place over the last
3 years is outrageous.

We Dbelieve that what Senator
McCONNELL has put forward provides
due process and allows the proceedings
to move forward in an orderly fashion.

Thirty-three days—thirty-three
days—they held on to those impeach-
ment articles. Thirty-three days. It
was such a rush for our national secu-
rity to impeach this President before
Christmas that they then held them for
33 days. To do what: to act as if the
House of Representatives should nego-
tiate the rules of the U.S. Senate. They
didn’t hide this. This was the expressed
purpose. This was the reason they did
it.

We are prepared to proceed. Majority
leader, Democratic minority leader, we
are prepared to proceed. In our view,
these proceedings should begin.

Mr. Chief Justice, I yield the rest of
my time to my colleague, the White
House Counsel.

The CHIEF JUSTICE. Mr. Cipollone.
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Mr. Counsel CIPOLLONE. Mr. Chief
Justice, I just want to make a couple
of additional points.

It is very difficult to sit there and
listen to Mr. SCHIFF tell the tale he
just told. Let’s remember how we all
got here: They made false allegations
about a telephone call. The President
of the United States declassified that
telephone call and released it to the
public. How is that for transparency?

When Mr. SCHIFF found out there was
nothing to his allegations, he focused
on the second telephone call. He made
false and his colleagues made false al-
legations about that second telephone
call that occurred before the one he
had demanded. So the President of the
United States declassified and released
that telephone call. Still nothing.

Again, complete transparency in a
way that, frankly, I am unfamiliar
with any precedent of any President of
the United States releasing a classified
telephone call with a foreign leader.

When Mr. SCHIFF saw that his allega-
tions were false and he knew it any-
way, what did he do? He went to the
House, and he manufactured a fraudu-
lent version of that call. He manufac-
tured a false version of that call. He
read it to the American people, and he
didn’t tell them it was a complete fake.

Do you want to know about due proc-
ess? I will tell you about due process.
Never before in the history of our coun-
try has a President of the United
States been confronted with this kind
of impeachment proceeding in the
House. It wasn’t conducted by the Ju-
diciary Committee. Mr. NADLER, when
he applied for that job, told his col-
leagues, when they took over the
House, that he was really good at im-
peachment.

But what happened was the pro-
ceedings took place in a basement of
the House of Representatives. The
President was forbidden from attend-
ing. The President was not allowed to
have a lawyer present.

In every other impeachment pro-
ceeding, the President has been given a
minimal due process. Nothing here.
Not even Mr. SCHIFF’s Republican col-
leagues were allowed into the SCIF. In-
formation was selectively leaked out.
Witnesses were threatened. Good public
servants were told that they would be
held in contempt. They were told that
they were obstructing.

What does Mr. SCHIFF mean by ‘‘ob-
structing”’? He means that unless you
do exactly what he says, regardless of
your constitutional rights, then, you
are obstructing.

The President was not allowed to call
witnesses. By the way, there is still
evidence in the SCIF that we haven’t
been allowed to see. I wonder why. No
witnesses.

Let’s think about something else for
a second. Let’s think about something
else. They held these articles for 33
days. We hear all this talk about an
overwhelming case—an overwhelming
case that they are not even prepared
today to stand up and make an opening
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argument about. That is because they
have no case. Frankly, they have no
charge.

When you look at these Articles of
Impeachment, they are not only ridicu-
lous; they are dangerous to our repub-
lic. And why? First of all, the notion
that invoking your constitutional
rights to protect the executive branch,
that has been done by just about every
President since George Washington—
that is obstruction.

That is our patriotic duty, Mr.
SCHIFF, particularly when confronted
with a wholesale trampling of constitu-
tional rights that I am unfamiliar with
in this country. Frankly, it is the kind
of thing that our State Department
would criticize if we see it in foreign
countries. We have never seen anything
like it.

And Mr. SCHIFF said: Have I got a
deal for you. Abandon all your con-
stitutional rights, forget about your
lawyers, and come in and do exactly
what I say.

No, thank you. No, thank you.

And then has the temerity to come
into the Senate and say: We have no
use for courts.

It is outrageous.

Let me tell you another story. There
is a man named Charlie Kupperman. He
is the Deputy National Security Advi-
sor. He is the No. 2 to John Bolton.

You have to remember that Mr.
ScHIFF wants you to forget, but you
have to remember how we got here.
They threatened him. They sent him a
subpoena. Mr. Kupperman did whatever
any American should be allowed to do,
used to be allowed to do. He was forced
to get a lawyer. He was forced to pay
for that lawyer, and he went to court.

Mr. ScHIFF doesn’t like courts. He
went to court.

And he said: Judge, tell me what to
do. I have obligations that, frankly,
rise to what the Supreme Court has
called the apex of executive privilege
in the area of national security. And
then I have a subpoena from Mr.
SCHIFF. What do I do?

You know what Mr. SCHIFF did? Mr.
Kupperman went to the judge, and the
House said: Never mind. We withdraw
the subpoena. We promise not to issue
it again.

And then they come here and ask you
to do the work that they refused to do
for themselves. They ask you to tram-
ple on executive privilege.

Would they ever suggest that the ex-
ecutive could determine on its own
what the speech or debate Clause
means? Of course not. Would they ever
suggest the House could invade the dis-
cussions the Supreme Court has behind
closed doors? I hope not. But they
come here, and they ask you to do
what they refuse to do for themselves.

They had a court date. They with-
drew the subpoena. The evaded the de-
cision, and they are asking you to be-
come complicit in that evasion of the
courts. It is ridiculous. We should call
it out for what it is.
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Obstruction for going to court? It is
an act of patriotism to defend the con-
stitutional rights of the President, be-
cause if they can do it to the President,
they can do it to any of you and do it
to any American citizen, and that is
wrong. Laurence Tribe, who has been
advising them—I guess he didn’t tell
you that in the Clinton impeachment,
it is dangerous to suggest that invok-
ing constitutional rights is impeach-
able. It is dangerous.

You know what? It is dangerous, Mr.
SCHIFF.

What are we doing here? We have the
House that completely concocted a
process that we have never seen before.
They lock the President out. By the
way, will Mr. SCHIFF give documents?
We asked them for documents. We
asked them for documents when, con-
trary to his prior statements, it turned
out that his staff was working with the
whistleblower.

We said: Let us see the documents;
release them to the public.

We are still waiting.

The idea that they would come here
and lecture the Senate—by the way, I
was surprised to hear that. Did you re-
alize you are on trial? Mr. NADLER is
putting you on trial.

Everybody is on trial except for
them. It is ridiculous. It is ridiculous.

They said in their brief: We have
overwhelming evidence. And they are
afraid to make their case. Think about
it. Think about it. It is common
sense—overwhelming evidence to im-
peach the President of the United
States. And then, they come here on
the first day and say: You know what,
we need some more evidence.

Let me tell you something. If I
showed up in any court in this country
and said: Judge, my case is over-
whelming, but I am not ready to go
yet; I need more evidence before I can
make my case, I would get thrown out
in 2 seconds. And that is exactly what
should happen here. That is exactly
what should happen here.

It is too much to listen to almost—
the hypocrisy of the whole thing. What
are the stakes? What are the stakes?
There is an election in almost 9
months. Months from now, there is
going to be an election. Senators in
this body the last time had very wise
words. They echoed the words of our
Founders. ‘“A partisan impeachment is
like stealing an election.” That is ex-
actly what we have.

Talk about the Framers’ worst night-
mare. It is a partisan impeachment
they delivered to your doorstep, in an
election year. Some of you are upset
because you should be in Iowa right
now, but, instead, we are here, and
they are not ready to go. It is out-
rageous. It is outrageous.

The American people will not stand
for it. I will tell you that right now.
They are not here to steal one election.
They are here to steal two elections. It
is buried in the small print of their ri-
diculous Articles of Impeachment.
They want to remove President Trump
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from the ballot. They will not tell you
that. They don’t have the guts to say it
directly, but that is exactly what they
are here to do. They are asking the
Senate to attack one of the most sa-
cred rights we have as Americans—the
right to choose our President in an
election year. It has never been done
before. It shouldn’t be done.

The reason it has never been done is
because no one ever thought that it
would be a good idea for our country,
for our children, for our grandchildren
to try to remove a President from a
ballot, to deny the American people
the right to vote based on a fraudulent
investigation conducted in secret with
no rights.

I could go on and on, but my point is
very simple. It is long past time we
start this so we can end this ridiculous
charade and go have an election.

Thank you very much, Mr. Chief Jus-
tice.

The CHIEF JUSTICE. Does the Presi-
dent’s counsel yield back the remain-
der of their time?

Mr. Manager NADLER. We do.

The CHIEF JUSTICE. The Demo-
cratic leader is recognized.

AMENDMENT NO. 1284

Mr. SCHUMER. Mr. Chief Justice, I
send an amendment to the desk to sub-
poena certain documents and records
from the White House, and I ask that it
be read.

The CHIEF JUSTICE. The clerk will
read the document.

The legislative clerk read as follows:

The Senator from New York [Mr. SCHUMER]
proposes an amendment numbered 1284.

(Purpose: To subpoena certain White House
documents and records)

At the appropriate place in the resolving
clause, insert the following:

SEC. Notwithstanding any other
provision of this resolution, pursuant to
rules V and VI of the Rules of Procedure and
Practice in the Senate When Sitting on Im-
peachment Trials—

(1) the Chief Justice of the United States,
through the Secretary of the Senate, shall
issue a subpoena to the Acting Chief of Staff
of the White House commanding him to
produce, for the time period from January 1,
2019, to the present, all documents, commu-
nications, and other records within the pos-
session, custody, or control of the White
House, including the National Security
Council, referring or relating to—

(A) all meetings and calls between Presi-
dent Trump and the President of Ukraine,
including documents, communications, and
other records related to the scheduling of,
preparation for, and follow-up from the
President’s April 21 and July 25, 2019 tele-
phone calls, as well as the President’s Sep-
tember 25, 2019 meeting with the President of
Ukraine in New York;

(B) all investigations, inquiries, or other
probes related to Ukraine, including any
that relate in any way to—

(i) former Vice President Joseph Biden;

(ii) Hunter Biden and any of his associates;

(iii) Burisma Holdings Limited (also
known as ‘‘Burisma’’);

(iv) interference or involvement by
Ukraine in the 2016 United States election;

(v) the Democratic National Committee; or

(vi) CrowdStrike;

(C) the actual or potential suspension,
withholding, delaying, freezing, or releasing

S385

of United States foreign assistance, military
assistance, or security assistance of any kind
to Ukraine, including but not limited to the
Ukraine Security Assistance Initiative
(USAI) and Foreign Military Financing
(FMF);

(D) all documents, communications, notes,
and other records created or received by Act-
ing Chief of Staff Mick Mulvaney, then-Na-
tional Security Advisor John R. Bolton, Sen-
ior Advisor to the Chief of Staff Robert B.
Blair, and other White House officials relat-
ing to efforts to—

(i) solicit, request, demand, induce, per-
suade, or coerce Ukraine to conduct or an-
nounce investigations;

(ii) offer, schedule, cancel, or withhold a
White House meeting for Ukraine’s presi-
dent; or

(iii) hold and then release military and
other security assistance to Ukraine;

(E) meetings at or involving the White
House that relate to Ukraine, including but
not limited to—

(i) President Zelensky’s inauguration on
May 20, 2019, in Kiev, Ukraine, including but
not limited to President Trump’s decision
not to attend, to ask Vice President Pence to
lead the delegation, directing Vice President
Pence not to attend, and the subsequent de-
cision about the composition of the delega-
tion of the United States;

(ii) a meeting at the White House on or
around May 23, 2019, involving, among oth-
ers, President Trump, then-Special Rep-
resentative for Ukraine Negotiations Ambas-
sador Kurt Volker, then-Energy Secretary
Rick Perry, and United States Ambassador
to the European Union Gordon Sondland, as
well as any private meetings or conversa-
tions with those individuals before or after
the larger meeting;

(iii) meetings at the White House on or
about July 10, 2019, involving Ukrainian offi-
cials Andriy Yermak and Oleksander
Danylyuk and United States Government of-
ficials, including, but not limited to, then-
National Security Advisor John Bolton, Sec-
retary Perry, Ambassador Volker, and Am-
bassador Sondland, to include at least a
meeting in Ambassador Bolton’s office and a
subsequent meeting in the Ward Room;

(iv) a meeting at the White House on or
around August 30, 2019, involving President
Trump, Secretary of State Mike Pompeo,
and Secretary of Defense Mark Esper;

(v) a planned meeting, later cancelled, in
Warsaw, Poland, on or around September 1,
2019 between President Trump and President
Zelensky, and subsequently attended by Vice
President Pence; and

(vi) a meeting at the White House on or
around September 11, 2019, involving Presi-
dent Trump, Vice President Pence, and Mr.
Mulvaney concerning the lifting of the hold
on security assistance for Ukraine;

(F) meetings, telephone calls or conversa-
tions related to any occasions in which Na-
tional Security Council officials reported
concerns to National Security Council law-
yers, including but not limited to National
Security Council Legal Advisor, John
Eisenberg, regarding matters related to
Ukraine, including but not limited to—

(i) the decision to delay military assist-
ance to Ukraine;

(ii) the July 10, 2019 meeting at the White
House with Ukrainian officials;

(iii) the President’s July 25, 2019 call with
the President of Ukraine;

(iv) a September 1, 2019 meeting between
Ambassador Sondland and a Ukrainian offi-
cial; and

(v) the President’s September 7, 2019 call
with Ambassador Sondland;

(G) any internal review or assessment
within the White House regarding UKkraine
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matters following the September 9, 2019, re-
quest for documents from the House Perma-
nent Select Committee on Intelligence, the
House Committee on Oversight and Reform,
and the House Committee on Foreign Af-
fairs, including, but not limited to, docu-
ments collected that pertain to the hold on
military and other security assistance to
Ukraine, the scheduling of a White House
meeting for the president of Ukraine, and
any requests for investigations by Ukraine;

(H) the complaint submitted by a whistle-
blower within the Intelligence Community
on or around August 12, 2019, to the Inspector
General of the Intelligence Community;

(I) all meetings or calls, including requests
for or records of meetings or telephone calls,
scheduling items, calendar entries, White
House visitor records, and email or text mes-
sages using personal or work-related devices
between or among—

(i) current or former White House officials
or employees, including but not limited to
President Trump; and

(ii) Rudolph W. Giuliani,
Sondland, Victoria Toensing,
diGenova; and

(J) former United States Ambassador to
Ukraine Marie ‘‘Masha’ Yovanovitch, in-
cluding but not limited to the decision to
end her tour or recall her from the United
States Embassy in Kiev; and

(2) the Sergeant at Arms is authorized to
utilize the services of the Deputy Sergeant
at Arms or any other employee of the United
States Senate in serving the subpoena au-
thorized to be issued by this section.

The CHIEF JUSTICE. The majority
leader is recognized.

Mr. McCONNELL. Mr. Chief Justice,
I ask the Court for a brief 15-minute re-
cess before the parties are recognized
to debate the Schumer amendment.

————

RECESS SUBJECT TO THE CALL OF
THE CHAIR

Mr. MCCONNELL. Mr. Chief Justice,
I ask unanimous consent that the Sen-
ate stand in recess subject to the call
of the Chair.

There being no objection, at 2:49
p.m., the Senate, sitting as a Court of
Impeachment, recessed until 3:16 p.m.;
whereupon the Senate reassembled
when called to order by the Chief Jus-
tice.

The CHIEF JUSTICE. There are now
2 hours of argument on Senator SCHU-
MER’s amendment.

Mr. SCHIFF, do you wish to be heard
on the amendment, and as the pro-
ponent or as the opponent?

Mr. Manager SCHIFF. Mr. Chief Jus-
tice, we wish to be heard and are a pro-
ponent of the amendment.

The CHIEF JUSTICE. Very well.

Mr. Cipollone.

Mr. Counsel CIPOLLONE. Mr. Chief
Justice, we are an opponent of the
amendment.

The CHIEF JUSTICE. Mr.
you have an hour.

Mr. Manager SCHIFF. Thank you,
Mr. Chief Justice.

In a moment, I will introduce House
Manager LOFGREN from California to
respond on the amendment, but I did
want to take this opportunity, before
certain representations became
congealed, to respond to my colleagues’
argument on the resolution at large.

Ambassador
or Joseph

SCHIFF,
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First, it is worth noting they said
nothing about the resolution. They
said nothing about the resolution.
They made no effort to defend it. They
made no effort to even claim that this
was like the Senate trial in the Clinton
proceeding. They made no argument
that, well, this is different here be-
cause of this or that. They made no ar-
gument about that whatsoever. They
made no argument that it makes sense
to try the case and then consider docu-
ments. They made no argument about
why it makes sense to have a trial
without witnesses.

And why? Because it is indefensible.
It is indefensible. No trial in America
has ever been conducted like that, and
so you heard nothing about it. And
that should be the most telling thing
about counsel’s argument.

They had no defense of the McCon-
nell resolution because there is none.
They couldn’t defend it on the basis of
setting precedent. They couldn’t defend
it on the basis of Senate history, tradi-
tionally. They couldn’t defend it on the
basis of the Constitution. They
couldn’t defend it at all.

And so what did they say? Well, first
they made the representation that the
House is claiming there is no such
thing as executive privilege. That is
nonsense. No one here has ever sug-
gested there is no such thing as execu-
tive privilege, but the interesting thing
here is they have never claimed execu-
tive privilege. Not once during the
House investigation did they ever say
that a single document was privileged
or a single witness had something priv-
ileged to say.

And why didn’t they invoke privi-
lege? Why are we now? And even now
they haven’t quite invoked it? Why are
we now? Why not in the House?

Because in order to claim privilege,
as they know, because they are good
lawyers, you have to specify which doc-
ument, which line, which conversation,
and they didn’t want to do that be-
cause to do that the President would
have to reveal the evidence of his guilt.
That is why they made no invocation
of privilege.

Now they make the further argument
that the House should only be able to
impeach after they exhaust all legal
remedies, as if the Constitution says:
The House shall have the sole power of
impeachment, asterisk, but only after
it goes to court in the district court,
then the court of appeals, then the en
banc, then the Supreme Court. Then it
is remanded, and they go back up the
chain, and it takes years.

Why didn’t the Founders require the
exhaustion of legal remedies? Because
they didn’t want to put the impeach-
ment process in the courts.

And you know what is interesting is
that while these lawyers for the Presi-
dent are here before you today saying
the House should have gone to court,
they were in court saying the House
may not go to court to enforce sub-
poenas. I kid you not.

Other lawyers—maybe not the ones
at this table—but other lawyers for the
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President are in court saying the exact
opposite of what they are telling you
today. They are saying: You cannot en-
force congressional subpoenas. That is
nonjusticiable. You can’t do it.

Counsel brings up the case involving
Charles Kupperman, who was a deputy
to John Bolton on the National Secu-
rity Council, and says: He did what he
should do. He went to court to fight us.

Well, the Justice Department took
the position that he can’t do that. So
these lawyers are saying he should, and
then those lawyers are saying he
shouldn’t. They can’t have it both
ways.

Now, interestingly, while Mr.
Kupperman—Dr. Kupperman—went to
court—and they applaud him for doing
that—his boss, John Bolton, now says
there is no necessity for him to go to
court. He doesn’t have to do it. He is
willing to come and talk to you. He is
willing to come and testify and tell you
what he knows. The question is, Do you
want to hear it? Do you want to hear
it? Do you want to hear from someone
who was in the meetings, someone who
described what the President did—this
deal between Mulvaney and Sondland—
as a drug deal? Do you want to know
why it was a drug deal? Do you want to
ask him why it was a drug deal? Do you
want to ask him why he repeatedly
told people: Go talk to the lawyers?

You should want to know. They don’t
want you to know. They don’t want
you to know. The President doesn’t
want you to know.

Can you really live up to the oath
you have taken to be impartial and not
know? I don’t think you can.

Now, they also made the argument
that you will hear more later on from,
apparently, Professor Dershowitz that,
well, abuse of power is not an impeach-
able offense. It is interesting that they
had to go outside the realm of con-
stitutional lawyers and scholars to a
criminal defense lawyer to make that
argument, because no reputable con-
stitutional law expert would do that.
Indeed, the one they called in the
House—that Republicans called in the
House—Jonathan Turley, said exactly
the opposite. There is a reason that
Jonathan Turley is not sitting at the
table, much to his dismay, and that is
because he doesn’t support their argu-
ment. So they will cite him for one
thing, but they will ignore him for the
other.

Now they say: Oh, the President is
very transparent. He may have refused
every subpoena, every document re-
quest, but he released two documents—
the document on the July 25 call and
the document on the April 21 call.

Well, let’s face it. He was forced to
release the record of the July 25 call
when he got caught, when a whistle-
blower filed a complaint, when we
opened an investigation. He was forced
because he got caught. You don’t get
credit for transparency when you get
caught. And what is more, what is re-
vealed in that, of course, is damning.

Now they point to the only other
record he has apparently released, the
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