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2011, Executive Order 13606 of April 22, 
2012, and Executive Order 13608 of May 
1, 2012—is to continue in effect beyond 
May 11, 2018. 

The regime’s brutal war on the Syr-
ian people, who have been calling for 
freedom and a representative govern-
ment, not only endangers the Syrian 
people themselves, but also generates 
instability throughout the region. The 
Syrian regime’s actions and policies, 
including pursuing and using chemical 
weapons, supporting terrorist organiza-
tions, and obstructing the Lebanese 
government’s ability to function effec-
tively, continue to foster the rise of ex-
tremism and sectarianism and pose an 
unusual and extraordinary threat to 
the national security, foreign policy, 
and economy of the United States. For 
these reasons, I have determined that 
it is necessary to continue in effect the 
national emergency declared with re-
spect to this threat and to maintain in 
force the sanctions to address this na-
tional emergency. 

In addition, the United States con-
demns the Assad regime’s use of brutal 
violence and human rights abuses, and 
calls on the Assad regime to stop its 
violent war, uphold the Cessation of 
Hostilities, enable the delivery of hu-
manitarian assistance, and negotiate a 
political transition in Syria that will 
forge a credible path to a future of 
greater freedom, democracy, oppor-
tunity, and justice. 

The United States will consider 
changes in the composition, policies, 
and actions of the Government of Syria 
in determining whether to continue or 
terminate this national emergency in 
the future. 

DONALD J. TRUMP.
THE WHITE HOUSE, May 9, 2018. 
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STANDARD MERGER AND ACQUISI-
TION REVIEWS THROUGH EQUAL 
RULES ACT OF 2018 
Mr. GOODLATTE. Mr. Speaker, pur-

suant to House Resolution 872, I call up 
the bill (H.R. 5645) to amend the Clay-
ton Act and the Federal Trade Com-
mission Act to provide that the Fed-
eral Trade Commission shall exercise 
authority with respect to mergers only 
under the Clayton Act and only in the 
same procedural manner as the Attor-
ney General exercises such authority, 
and ask for its immediate consider-
ation. 

The Clerk read the title of the bill. 
The SPEAKER pro tempore. Pursu-

ant to House Resolution 872, the bill is 
considered read. 

The text of the bill is as follows: 
H.R. 5645 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Standard 
Merger and Acquisition Reviews Through 
Equal Rules Act of 2018’’. 
SEC. 2. AMENDMENTS TO THE CLAYTON ACT. 

The Clayton Act (15 U.S.C. 12 et seq.) is 
amended— 

(1) by striking section 4F and inserting the 
following: 
‘‘SEC. 4F. ACTIONS BY ATTORNEY GENERAL OF 

THE UNITED STATES OR THE FED-
ERAL TRADE COMMISSION. 

‘‘(a) Whenever the Attorney General of the 
United States has brought an action under 
the antitrust laws or the Federal Trade Com-
mission has brought an action under section 
7, and the Attorney General or Federal Trade 
Commission, as applicable, has reason to be-
lieve that any State attorney general would 
be entitled to bring an action under this Act 
based substantially on the same alleged vio-
lation of the antitrust laws or section 7, the 
Attorney General or Federal Trade Commis-
sion, as applicable, shall promptly give writ-
ten notification thereof to such State attor-
ney general. 

‘‘(b) To assist a State attorney general in 
evaluating the notice described in subsection 
(a) or in bringing any action under this Act, 
the Attorney General of the United States or 
Federal Trade Commission, as applicable, 
shall, upon request by such State attorney 
general, make available to the State attor-
ney general, to the extent permitted by law, 
any investigative files or other materials 
which are or may be relevant or material to 
the actual or potential cause of action under 
this Act.’’; 

(2) in section 5— 
(A) in subsection (a) by inserting ‘‘(includ-

ing a proceeding brought by the Federal 
Trade Commission with respect to a viola-
tion of section 7)’’ after ‘‘United States 
under the antitrust laws’’; and 

(B) in subsection (i) by inserting ‘‘(includ-
ing a proceeding instituted by the Federal 
Trade Commission with respect to a viola-
tion of section 7)’’ after ‘‘antitrust laws’’; 

(3) in section 11, by adding at the end the 
following: 

‘‘(m)(1) Except as provided in paragraph 
(2), in enforcing compliance with section 7, 
the Federal Trade Commission shall enforce 
compliance with that section in the same 
manner as the Attorney General in accord-
ance with section 15. 

‘‘(2) If the Federal Trade Commission ap-
proves an agreement with the parties to the 
transaction that contains a consent order 
with respect to a violation of section 7, the 
Commission shall enforce compliance with 
that section in accordance with this sec-
tion.’’; 

(4) in section 13, by inserting ‘‘(including a 
suit, action, or proceeding brought by the 
Federal Trade Commission with respect to a 
violation of section 7)’’ before ‘‘subpoenas’’; 
and 

(5) in section 15, by inserting ‘‘and the duty 
of the Federal Trade Commission with re-
spect to a violation of section 7,’’ after ‘‘Gen-
eral,’’. 
SEC. 3. AMENDMENTS TO THE FEDERAL TRADE 

COMMISSION ACT. 
The Federal Trade Commission Act (15 

U.S.C. 41) is amended— 
(1) in section 5(b), by inserting ‘‘(excluding 

the consummation of a proposed merger, ac-
quisition, joint venture, or similar trans-
action that is subject to section 7 of the 
Clayton Act (15 U.S.C. 18), except in cases 
where the Commission approves an agree-
ment with the parties to the transaction 
that contains a consent order)’’ after ‘‘unfair 
method of competition’’; 

(2) in section 9, by inserting after the 
fourth undesignated paragraph the following: 

‘‘Upon the application of the commission 
with respect to any activity related to the 
consummation of a proposed merger, acquisi-
tion, joint venture, or similar transaction 
that is subject to section 7 of the Clayton 
Act (15 U.S.C. 18) that may result in any un-
fair method of competition, the district 
courts of the United States shall have juris-

diction to issue writs of mandamus com-
manding any person or corporation to com-
ply with the provisions of this Act or any 
order of the commission made in pursuance 
thereof.’’; 

(3) in section 13(b)(1), by inserting ‘‘(ex-
cluding section 7 of the Clayton Act (15 
U.S.C. 18) and section 5(a)(1) with respect to 
the consummation of a proposed merger, ac-
quisition, joint venture, or similar trans-
action that is subject to section 7 of the 
Clayton Act (15 U.S.C. 18))’’ after ‘‘Commis-
sion’’; and 

(4) in section 20(c)(1), by inserting ‘‘or 
under section 7 of the Clayton Act (15 U.S.C. 
18), where applicable,’’ after ‘‘Act,’’. 
SEC. 4. EFFECTIVE DATE; APPLICATION OF 

AMENDMENTS. 
(a) EFFECTIVE DATE.—Except as provided in 

subsection (b), this Act and the amendments 
made by this Act shall take effect on the 
date of the enactment of this Act. 

(b) APPLICATION OF AMENDMENTS.—The 
amendments made by this Act shall not 
apply to any of the following that occurs be-
fore the date of enactment of this Act: 

(1) A violation of section 7 of the Clayton 
Act (15 U.S.C. 18). 

(2) A transaction with respect to which 
there is compliance with section 7A of the 
Clayton Act (15 U.S.C. 18a). 

(3) A case in which a preliminary injunc-
tion has been filed in a district court of the 
United States. 

The SPEAKER pro tempore. The bill 
shall be debatable for 1 hour equally di-
vided and controlled by the chair and 
ranking minority member of the Com-
mittee on the Judiciary. 

After 1 hour of debate, it shall be in 
order to consider the amendment print-
ed in House Report 115–664, if offered by 
the Member designated in the report, 
which shall be considered read, shall be 
separately debatable for the time spec-
ified in the report equally divided and 
controlled by the proponent and an op-
ponent, and shall not be subject to a 
demand for a division of the question. 

The gentleman from Virginia (Mr. 
GOODLATTE) and the gentleman from 
New York (Mr. NADLER) each will con-
trol 30 minutes. 

The Chair recognizes the gentleman 
from Virginia. 

PERMISSION TO POSTPONE PROCEEDINGS ON 
ADOPTING AMENDMENT TO H.R. 5645 

Mr. GOODLATTE. Mr. Speaker, I ask 
unanimous consent that the question 
of adopting the amendment to H.R. 
5645 may be subject to postponement as 
though under clause 8 of rule XX. 

The SPEAKER pro tempore. Is there 
objection to the request of the gen-
tleman from Virginia? 

There was no objection. 
GENERAL LEAVE 

Mr. GOODLATTE. Mr. Speaker, I ask 
unanimous consent that all Members 
have 5 legislative days to revise and ex-
tend their remarks and include extra-
neous material on H.R. 5645. 

The SPEAKER pro tempore. Is there 
objection to the request of the gen-
tleman from Virginia? 

There was no objection. 
Mr. GOODLATTE. Mr. Speaker, I 

yield myself such time as I may con-
sume. 

In 1914, Congress passed the Federal 
Trade Commission Act, marking the 

VerDate Sep 11 2014 01:46 May 10, 2018 Jkt 079060 PO 00000 Frm 00015 Fmt 4634 Sfmt 0634 E:\CR\FM\A09MY7.008 H09MYPT1dl
hi

ll 
on

 D
S

K
3G

LQ
08

2P
R

O
D

 w
ith

 H
O

U
S

E



CONGRESSIONAL RECORD — HOUSEH3852 May 9, 2018 
beginning of a dual antitrust enforce-
ment regime in the United States. 

Because both Department of Justice 
and the Federal Trade Commission en-
force our Nation’s antitrust laws, com-
panies may, and often do, have dif-
ferent experiences when interacting 
with one agency relative to the other. 
One area in which the disparity can be 
the most striking and troubling is in 
the merger review process. 

When a company wishes to merge 
with or purchase another company, it 
must notify both antitrust enforce-
ment agencies of the proposed trans-
action. The Department of Justice and 
the Federal Trade Commission then de-
termine which agency will be respon-
sible for reviewing the transaction. As 
there are no fixed rules for making this 
determination, it can appear that the 
decision is made on the basis of a flip 
of a coin. 

There are two substantial differences 
that companies face based on the iden-
tity of the antitrust enforcement agen-
cy that reviews the companies’ pro-
posed transaction. 

The first difference arises if the agen-
cy seeks to prevent the transaction by 
pursuing a preliminary injunction in 
Federal court. A different legal stand-
ard is applied to a preliminary injunc-
tion request based solely on the iden-
tity of the requesting antitrust en-
forcement agency. 

The second difference lies in the 
process available to each antitrust en-
forcement agency to prevent a trans-
action from proceeding. The FTC may 
pursue administrative litigation 
against a proposed transaction, even 
after a court denies its preliminary in-
junction request. In contrast, DOJ can-
not pursue administrative litigation. 

There is no justification for these 
disparities in the merger review proc-
esses and standards. The bipartisan 
Antitrust Modernization Commission 
recommended that Congress remove 
these disparities, and the bill before us 
today, the Standard Merger and Acqui-
sition Reviews Through Equal Rules 
Act, or the SMARTER Act, does just 
that. I applaud Representative HANDEL 
for introducing this important legisla-
tion that will enhance the trans-
parency, predictability, and credibility 
of the antitrust merger review process. 

By enacting the SMARTER Act into 
law, Congress will ensure that compa-
nies no longer will be subjected to fun-
damentally different processes and 
standards based on the flip of a coin. 
Notably, the legislation has garnered 
the support of former and current FTC 
commissioners, including former 
Chairman David Clanton, former Com-
missioner Josh Wright, and current 
Commissioner Maureen Ohlhausen. 

The SMARTER Act is an important 
step toward assuring that our Nation’s 
antitrust laws are enforced in a man-
ner that is fair, consistent, and predict-
able. 

Mr. Speaker, I urge my colleagues to 
vote in favor of this good government 
bill, and I reserve the balance of my 
time. 

Mr. NADLER. Mr. Speaker, I yield 
myself such time as I may consume. 

Mr. Speaker, I rise in opposition to 
H.R. 5645, the Standard Merger and Ac-
quisition Reviews Through Equal Rules 
Act. This bill would significantly un-
dermine the Federal Trade Commis-
sion’s ability to enforce the Nation’s 
antitrust laws, which help protect 
Americans from anticompetitive be-
havior in the marketplace. In the guise 
of harmonization with the Department 
of Justice, it would eliminate the 
FTC’s administrative litigation en-
forcement authority with respect to 
corporate mergers and other trans-
actions. It would also change and po-
tentially increase the burden the FTC 
must demonstrate in court when seek-
ing a preliminary injunction against 
the proposed merger. 

In doing so, the bill would undercut a 
critical tool that the FTC relies on to 
promote competition. It also risks sac-
rificing the fundamental nature of the 
FTC as an independent administrative 
agency, rather than an executive de-
partment, subject to the political 
whims of the President. This blatant 
attack on the FTC’s congressionally 
mandated independence contravenes 
more than a century of legislative in-
tent. 

In 1914, Congress responded to a wave 
of mergers and corporate abuses by es-
tablishing the FTC as an independent 
body of experts tasked with developing 
and advancing competition policy free 
from political pressure. In doing so, 
Congress specifically gave the Commis-
sion broad enforcement and investiga-
tory authorities, including the power 
to challenge anticompetitive mergers 
and other conduct through administra-
tive litigation. 

This broad grant of statutory author-
ity was not accidental. Louis Brandeis, 
a visionary architect of our Nation’s 
competition system, advocated for the 
embrace of administrative litigation 
during Congress’ consideration of the 
FTC Act, and President Woodrow Wil-
son said such authority was critical to 
the FTC’s mission ‘‘to warn where 
things were going wrong and assist in-
stead of check.’’ 

As former Republican FTC Chairman 
William Kovacic warned: ‘‘Without a 
substantial, effective administrative 
litigation program, the aim of making 
the Commission an influential com-
petition policy tribunal could not be 
accomplished.’’ 

Nevertheless, this bill would elimi-
nate this critical tool for promoting 
competition and, in the process, would 
erode the Commission’s unique quali-
ties and independence. 

To further undermine the Commis-
sion’s independence, the bill would also 
require the FTC to meet the same 
standard in court that the Justice De-
partment meets when seeking a pre-
liminary injunction against the pro-
posed merger. But the FTC and the 
DOJ are two different agencies with 
different missions and different tradi-
tions. 

Under current law, the Commission, 
by statute, must show that a prelimi-
nary injunction ‘‘would be in the public 
interest.’’ The Justice Department, on 
the other hand, has no statutory stand-
ard and must simply meet the common 
law preliminary injunction standard, 
such as the balance of equities and the 
risk of irreparable harm. 

As our Nation’s leading antitrust en-
forcers have previously testified, there 
is no practical difference between the 
standards or evidence that the Com-
mission has abused its authority. So it 
is entirely unclear what problem the 
bill is attempting to solve. But in mak-
ing this change, this bill could cause 
unnecessary confusion for the courts or 
could signal a desire to increase the 
burden on the agency to demonstrate 
the harms of an anticompetitive merg-
er. That result alone is unacceptable. 

But even more fundamentally, this 
legislation is a step in the wrong direc-
tion for our economy and for the pros-
perity and security of all Americans. 
The decline of antitrust enforcement 
over the past several decades has been 
an economic catastrophe for millions 
of workers who have lost their jobs or 
seen their wages lowered. It has re-
sulted in fewer choices and higher 
prices for consumers, including in-
creased costs for healthcare, prescrip-
tion drugs, and other essential goods 
and services. 

The importance of robust antitrust 
enforcement is not simply a question of 
preventing higher prices for consumers. 
In the absence of competition, employ-
ers have the power to suppress the 
wages and mobility of American work-
ers through anticompetitive con-
tracting practices, such as noncompete 
clauses and no-poach agreements. 

And when large corporations run 
amok, locally owned businesses, the 
economic lifeblood of our communities, 
wither on the vine. Concentrated eco-
nomic power is also a serious threat to 
our vibrant democracy. Large corpora-
tions with an outsized role in the pol-
icymaking process are able to further 
entrench their dominance through fa-
vorable rules and enforcement deci-
sions. 

And when a large corporation with 
market power has the ability to con-
trol the flow of information, it also has 
the power to shape public opinion in 
ways that erode democratic values and 
undermine the voice of the many in 
favor of the outsized profits of the few. 

By further weakening our antitrust 
laws, H.R. 5645 would accelerate this 
disturbing trend. Accordingly, I must 
oppose this legislation and urge my 
colleagues to vote against this very 
bad bill. 

Mr. Speaker, I reserve the balance of 
my time. 

Mr. GOODLATTE. Mr. Speaker, I 
yield as much time as she may con-
sume to the gentlewoman from Georgia 
(Mrs. HANDEL), the chief sponsor of the 
legislation. 

Mrs. HANDEL. Mr. Speaker, I thank 
Chairman GOODLATTE for the oppor-
tunity to bring this bill forward. I rise 
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today in support of H.R. 5645, the 
Standard Merger and Acquisition Re-
views Through Equal Rules Act, or the 
SMARTER Act. 

Mr. Speaker, the SMARTER Act is a 
much-needed piece of legislation to 
harmonize and modernize our antitrust 
procedures. Despite the shared respon-
sibilities for the antitrust review be-
tween the FTC and the DOJ, both agen-
cies follow dramatically different re-
view processes, meaning that busi-
nesses are held to conflicting standards 
and procedures, depending on which 
agency actually conducts the review. 
And that review, as Chairman GOOD-
LATTE pointed out, is essentially a coin 
toss. 

We can do better than that. The 
SMARTER Act in no way weakens or 
undermines our antitrust review proc-
ess. It does not prevent or hinder either 
agency from conducting a full and 
thorough review. 

Rather, the SMARTER Act actually 
strengthens the antitrust review proc-
ess by injecting greater consistency, 
more transparency, and enhance con-
sumer protection when we have these 
mergers and acquisitions. 

With that, I urge my colleagues to 
support the SMARTER Act. 

Mr. NADLER. Mr. Speaker, I yield 6 
minutes to the the gentleman from 
Rhode Island (Mr. CICILLINE), the dis-
tinguished ranking member of the Reg-
ulatory Reform, Commercial and Anti-
trust Law Subcommittee. 

Mr. CICILLINE. Mr. Speaker, I thank 
the gentleman from New York for 
yielding. 

Mr. Speaker, I rise in strong opposi-
tion to H.R. 5645, the so-called SMART-
ER Act, an assault on the Federal 
Trade Commission’s ability to vigor-
ously promote competition through 
merger enforcement. 

b 1400 

Over a century ago, Congress re-
sponded to waves of consolidation by 
creating the Federal Trade Commis-
sion to promote, development, and pro-
tect competition and the antitrust 
laws. 

There is longstanding, bipartisan 
consensus that the Commission’s use of 
administrative litigation to address 
anticompetitive mergers and conduct 
is core to this mission. This includes 
the former Republican and Democratic 
chairs of the Commission under George 
W. Bush and the Obama administra-
tions, who have each raised serious 
concerns about this legislation, pre-
cisely because it eliminates a tool that 
has been critical in combating anti- 
competitive mergers and conduct, in-
cluding mergers that would have raised 
Americans’ cost of healthcare. 

Top Republican antitrust enforcers 
have long supported the use of adminis-
trative litigation in merger enforce-
ment to promote competition and de-
velop the antitrust laws. 

In 2003, Joseph Simons, who was ap-
pointed by President Trump and re-
cently confirmed as the chairman of 

the Commission, stated as director of 
the FTC’s Bureau of Competition that 
administrative litigation has ‘‘substan-
tial public policy benefits.’’ He also re-
ferred to this tool as ‘‘an instrument 
for developing the law’’ that ‘‘increases 
the transparency of Commission deci-
sionmaking through carefully written 
opinions that accompany a Commis-
sion final litigated order can give con-
siderable guidance to the bar and the 
business community on applicable 
standards and enforcement policy.’’ 

And in 2004, Barry Nigro, who also 
served as a director of the FTC’s Bu-
reau of Competition under the George 
W. Bush administration, and was ap-
pointed by President Trump to serve in 
the Justice Department’s Antitrust Di-
vision, stated that the ‘‘volume of ad-
ministrative litigation is no accident. 
It reflects our belief in administrative 
litigation as a way to take advantage 
of the FTC’s expertise in the develop-
ment of antitrust jurisprudence, par-
ticularly in the kind of complex mat-
ters that the FTC was created to ad-
dress.’’ 

Nevertheless, proponents of the 
SMARTER Act argue that the outcome 
of a transaction should not depend on a 
‘‘coin flip’’ to determine which anti-
trust agency will review a transaction. 
But this claim is untethered from how 
antitrust enforcement actually works 
in the vast majority of cases. In fact, 
the determination of the moving party 
is determined by each agency’s juris-
dictional district, or areas committed 
by statute, and consistent with a well- 
developed body of case law, and not by 
a coin toss. 

In the most comprehensive study of 
administrative litigation to date, Re-
publican FTC Commissioner Maureen 
Ohlhausen debunked procedural con-
cerns with administrative litigation as 
‘‘mostly anecdotal or theoretical,’’ 
concluding it has been a trans-
formative tool for advancing competi-
tion policy. 

And last Congress, Jonathan 
Jacobson, a leading antitrust attorney, 
who currently serves as the chair of 
the American Bar Association’s section 
on antitrust law, testified that, in his 
decades of practice, he has never seen a 
merger that turned on the differences 
that the SMARTER Act seeks to ad-
dress. In fact, less than 2 percent of all 
mergers are blocked by the antitrust 
agencies, and an even smaller percent-
age of these cases go to trial. 

The FTC also has a pristine record 
when using this authority. It has won 
six out of seven cases before the Su-
preme Court, and five of these were 
brought through administrative litiga-
tion. 

We should, therefore, be deeply skep-
tical about baseless speculation and 
support of the bill. Empty rhetoric is 
no substitute for evidence that the 
SMARTER Act actually solves a real 
problem. 

But even more importantly, this bill 
is a major step in the wrong direction 
on making our economy work for ev-

erybody. There is overwhelming evi-
dence that concentrated economic 
power is at historic levels in this coun-
try, and has structurally weakened 
competition on an economy-wide basis. 

This lack of competition is a funda-
mental threat to the economic oppor-
tunity of hardworking Americans who 
want lower prices, more and better 
services, and better wages. We need 
more competition, not less. 

As the nonpartisan Open Markets In-
stitute notes, ‘‘Given the severity of 
the concentration problem in America 
today, and its economic and political 
consequences, Congress should be look-
ing to enhance the powers of all of 
America’s antimonopoly agencies.’’ 

House and Senate Democrats have 
proposed a better deal to enhance com-
petition to reduce lower prices and 
more choices for consumers. 

Instead of undermining antitrust en-
forcement on the basis of purely specu-
lative harms—as H.R. 5645 would do— 
we should be giving the antitrust agen-
cies the resources and tools they need 
to robustly enforce the law. 

In closing, I urge my colleagues to 
oppose this legislation, which does 
nothing to reduce concentrated eco-
nomic power or address the economic 
challenges working people face every 
day and, in fact, will make the problem 
worse. It will make it easier to consoli-
date economic power in the way that 
undermines consumer choices, con-
sumer costs, and will ultimately under-
mine hardworking American families. 

Mr. Speaker, I urge my colleagues to 
vote ‘‘no,’’ and I thank the gentleman 
for yielding. 

Mr. GOODLATTE. Mr. Speaker, I re-
serve the balance of my time. 

Mr. NADLER. Mr. Speaker, I yield 
myself such time as I may consume. 

Mr. Speaker, the nonpartisan Open 
Markets Institute, in its opposition to 
H.R. 5645 states: ‘‘Given the severity of 
the concentration problem in America 
today, and its economic and political 
consequences, Congress should be look-
ing to enhance the powers of all of 
America’s antimonopoly agencies.’’ 

I strongly agree: Congress should be 
strengthening, not weakening, our 
competition system to protect eco-
nomic opportunity, innovation, and 
choice. That is why I have joined sev-
eral of my Democratic colleagues— 
Representatives JOE CROWLEY, DAVID 
CICILLINE, and KEITH ELLISON—in intro-
ducing a package of bold economic 
measures to strengthen protections 
that will help ensure that hardworking 
Americans have more economic oppor-
tunity by ending anticompetitive em-
ployment practices. 

This package includes H.R. 5642, the 
Restoring and Improving Merger En-
forcement Act, legislation that I intro-
duced to prohibit the consideration of 
false economic efficiencies—like cor-
porate layoffs, actually costing em-
ployment—to justify anticompetitive 
mergers. 

But rather than address these impor-
tant measures, which would actually 

VerDate Sep 11 2014 04:44 May 10, 2018 Jkt 079060 PO 00000 Frm 00017 Fmt 4634 Sfmt 0634 E:\CR\FM\K09MY7.033 H09MYPT1dl
hi

ll 
on

 D
S

K
3G

LQ
08

2P
R

O
D

 w
ith

 H
O

U
S

E



CONGRESSIONAL RECORD — HOUSEH3854 May 9, 2018 
help American workers and consumers, 
or give the antitrust agencies the re-
sources they need to really promote 
competition, this bill would do the op-
posite by undermining the FTC’s abil-
ity to vigorously enforce antitrust laws 
under the guise of attempting to solve 
a problem that does not exist. 

I would submit that an economy in 
which we are down to four major air-
lines and two major railroads, and 
going in the same direction in almost 
every other segment of the economy, 
we should not be weakening our anti-
trust laws and our antitrust enforce-
ment, we should be strengthening 
them. This bill goes in exactly the 
wrong direction and is guaranteed to 
further increase the concentration of 
economic power in our economy, and to 
further decrease the bargaining power 
that workers have to get decent wages 
and working conditions. 

Mr. Speaker, this is a deeply anti-em-
ployee bill, it is a pro-monopoly bill, 
and it is a very anti-economic growth 
bill. I urge my colleagues to oppose 
this deeply flawed measure, and I yield 
back the balance of my time. 

Mr. GOODLATTE. Mr. Speaker, this 
is a good bill, I urge my colleagues to 
support it, and I yield back the balance 
of my time. 

Ms. JACKSON LEE. Mr. Speaker, I rise in 
opposition to H.R. 5645, the Standard Merger 
and Acquisition Reviews Through Equal Rules 
Act—otherwise known as the SMARTER Act. 

Mr. Speaker, this bill is not about creating 
equal rules or implementing ‘‘smarter’’ legisla-
tion. 

Rather, it is about attacking the administra-
tive authority of the Federal Trade Commis-
sion (FTC). 

H.R. 5645 is an unnecessary measure that 
would fundamentally undermine the FTC’s 
independent enforcement authority and ability 
to prevent anti-competitive mergers. 

As we all know, the FTC was created by 
Congress with the specific intent of creating 
an independent antitrust enforcement agency 
and supplemental authority to the Department 
of Justice (DOJ). 

Specifically, if enacted, the SMARTER Act 
would strip the FTC of its power by eliminating 
the agency’s authority to enforce antitrust laws 
in larger merger cases, and by blocking its 
ability to use its administrative proceedings to 
stop a harmful merger transaction. 

The bill seeks to do so by requiring that the 
FTC use the same enforcement process as 
the DOJ. 

This proposed sweeping change undercuts 
the FTC’s administrative litigation process for 
contested mergers or acquisitions and effec-
tively removes the very core and functioning 
character of this agency. 

Moreover, reducing the FTC’s independence 
directly conflicts with Congress’s intent in cre-
ating this antitrust enforcement agency and 
policymaking body as a distinct and inde-
pendent shield from political and executive in-
terference. 

As enforcers of Section 7 of the Clayton 
Act, both the FTC and the DOJ have the au-
thority and responsibility to prohibit mergers 
and acquisitions that would ‘‘substantially less-
en competition’’ or ‘‘tend to create a monop-
oly’’. 

Under this enforcement authority, these 
agencies serve to complement each other, 
and have developed over the years to spe-
cialize in particular industries and markets. 

Based upon historical experience and co-
ordinated developments, the FTC serves to 
protect consumers and consumer spending. 
For example, healthcare, pharmaceuticals, 
professional services, food, energy, and cer-
tain high-tech industries like computer tech-
nology and internet services. 

Whereas, the DOJ typically assumes a spe-
cialized focus on larger corporate industries 
like telecommunications, banks, railroads, and 
airlines. 

Thus, while the FTC and the DOJ have op-
erated with a shared responsibility of enforcing 
federal antitrust laws, these two federal agen-
cies are unique and each retain exclusive au-
thority of certain conduct. 

Serving as joint enforcement agencies for 
over 100 years, the FTC and DOJ rely upon 
each other to coordinate agency jurisdiction 
and harmonized standards and practices. 

The SMARTER Act is simply unnecessary 
as it fails to put forth any meaningful effort to 
enhance or rectify any expressed concerns 
governing these longstanding agency oper-
ations. 

In particular, in 2002 Congress sought to re-
view and amend antitrust laws and policies in 
light of the changing economy and rise in 
technological advances. 

In 2007 a report issued by the Antitrust 
Modernization Commission (AMC) set forth 
specific recommendations for the FTC to elimi-
nate real or perceived disparities in the review 
process for merger transactions. 

According to the AMC, Congress should 
seek to ensure that the same or comparable 
standard is used when seeking a preliminary 
injunction against a potentially anticompetitive 
transaction. 

However, the SMARTER Act goes beyond 
this recommendation and seeks to chip away 
and carve out the entire administrative adju-
dication authority of the FTC. 

In order to identify potential violations of the 
Clayton Act, the FTC and the DOJ review pro-
posed merger transactions pursuant to the 
Hart-Scott-Rodino Antitrust Improvements Act 
(the HSR Act), which provides advance notice 
and sets forth guidelines on large merger and 
acquisition transactions. 

The heart of this concern is the alternate 
means by which the FTC and DOJ carry out 
their enforcement roles during this HSR pre- 
merger process. 

Namely, H.R. 5645 is curiously motivated by 
the preliminary injunction process utilized by 
the FTC and the DOJ to halt proposed trans-
actions that would violate the Clayton Act if 
completed. 

Additionally, the DOJ typically consolidates 
the preliminary and permanent injunction pro-
ceedings, while the FTC typically only pursues 
preliminary injunctions. 

While some argue that proposed trans-
actions reviewed through the FTC would be 
treated more leniently than those reviewed 
through the DOJ, this assertion has not been 
fully substantiated by the AMC. 

The pre-merger review process and the in-
junction standards utilized by the FTC and 
DOJ are the very procedural steps that char-
acterize and distinguish the respective en-
forcement roles of these agencies. 

This supposed area of concern addresses 
only a small fraction of proposed transactions, 

as the vast majority of merger and acquisition 
proposals are found to not be in violation of 
the Clayton Act upon undergoing the review 
process. 

The FTC and DOJ review over a thousand 
merger filings every year. 

Yet 95 percent of those merger filings 
present no competitive issues or challenged 
transactions. 

As reported by the American Antitrust Insti-
tute (AAI), the overall concerns purported by 
the bill’s sponsors are simply without founda-
tion. 

In contrast, the overall work of the FTC has 
an incredible impact on American consumers, 
communities and corporations and will be se-
verely impacted if disrupted. 

As highlighted by the FTC Chairwoman 
Edith Ramirez in her testimony before the 
House Judiciary Subcommittee on Regulatory 
Reform, Commercial and Antitrust Law, the 
FTC prioritizes the protection of consumers 
and the prevention of anticompetitive market 
practices. 

In fact, the FTC exists to ensure fair com-
petition and to prevent enormous concentra-
tions of economic power that hurts consumers 
and small businesses. 

For example: 
In the past year, the FTC has challenged 

over 28 mergers, (although in most it was able 
to negotiate a remedy to allow the merger to 
proceed). 

At the consumer level in my home state of 
Texas, the FTC secured an $82,000 settle-
ment against an auto-dealer found in violation 
of the Fair Credit Reporting Act in September 
2017. 

Also last year, the FTC ordered the largest 
divestiture ever in a supermarket merger, re-
quiring Albertsons and Safeway to sell 168 su-
permarkets in 130 local markets throughout 
several states, ensuring that communities con-
tinue to benefit from competition among their 
local supermarkets. 

The FTC has also taken an aggressive 
stance on stopping anticompetitive mergers 
and conduct in the healthcare market by halt-
ing such practices through administrative liti-
gation. 

In September 2017, the FTC secured a $1.1 
million settlement to consumers who lost 
money to a health insurance telemarketing 
scam. 

And in the last two years, the FTC took ac-
tion in 13 pharmaceutical mergers, ordering 
divestitures to preserve competition for drugs 
that treat diabetes, hypertension, and cancer, 
as well as widely used generic medications 
like oral contraceptives and antibiotics. 

Last year, on March 18, 2016, after a thor-
oughly vetted investigation, the FTC approved 
a final order preserving competition among 
outpatient dialysis clinics in Laredo, Texas. 

That is, the FTC cleared U.S. Renal Care, 
Inc.’s (the country’s third largest outpatient di-
alysis provider) $640 million purchase of dialy-
sis competitor DSI Renal, on the condition that 
three of DSI’s outpatient clinics in Laredo, 
Texas be handed over to a third party. 

Absent this agreed divestiture, the acquisi-
tion would have led to a significant increase in 
market concentration and anti-competitive ef-
fects. 

The likely result, according to the FTC, 
would have included the elimination of direct 
competition between U.S. Renal Care and DSI 
Renal, reduced incentives to improve services 
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or quality for dialysis patients, and increased 
ability for the merged company to unilaterally 
increase prices. 

Notably, the DOJ has also been successful 
in securing investigations and halting sus-
pected harmful merger practices on a much 
larger scale (in the health care and airline in-
dustry as of late). 

In June 2016, the DOJ put pressure on sev-
eral multibillion dollar health insurers seeking 
to engage in large merger transactions with 
near certain suppression of market competi-
tion in the healthcare industry. 

In August 2016, the DOJ issued civil inves-
tigative demands on several major US airlines 
seeking to halt any potential unlawful mergers. 

These cases demonstrate the need for con-
tinued protection of the FTC and its ability to 
effectively carry out injunctions on harmful 
merger and acquisition activities, as well as, 
anticompetitive business conduct that harms 
consumers and restrains market activity. 

The ability of the FTC to function independ-
ently is necessary to the success of both the 
FTC and DOJ. 

The far-reaching and elusive SMARTER Act 
fails to keep the foundational integrity of these 
agencies and should be opposed. 

I urge my colleagues to vote against this se-
rious threat to our fundamental protections of 
consumers and fair economic competition. 

The SPEAKER pro tempore (Mr. 
DUNCAN of Tennessee). All time for de-
bate on the bill has expired. 

AMENDMENT NO. 1 PRINTED IN HOUSE REPORT 
115–664 OFFERED BY MR. GOODLATTE 

Mr. GOODLATTE. Mr. Speaker, I 
have an amendment at the desk. 

The SPEAKER pro tempore. The 
Clerk will designate the amendment. 

The text of the amendment is as fol-
lows: 

Page 2, line 9, strike ‘‘7’’ and insert ‘‘15’’. 
Page 3, strike lines 2 through 10, and insert 

the following: 
(A) in subsection (a) by inserting ‘‘or a pro-

ceeding brought by the Federal Trade Com-
mission under section 15’’ after ‘‘United 
States under the antitrust laws’’; and 

(B) in subsection (i) by inserting ‘‘or a pro-
ceeding instituted by the Federal Trade 
Commission under section 15’’ after ‘‘anti-
trust laws’’; 

Page 3, strike lines 11 through 22, and in-
sert the following: 

(3) Section 11 of the Clayton Act (15 U.S.C. 
21) is amended— 

(A) in subsection (b) by striking ‘‘When-
ever’’ and inserting ‘‘Except as provided in 
subsection (m), whenever’’, and 

(B) by adding at the end the following: 
‘‘(m) The Federal Trade Commission may 

not use the procedures for administrative ad-
judication set forth in subsection (b) of this 
section to prevent the consummation of a 
proposed merger, acquisition, joint venture, 
or similar transaction that is subject to sec-
tion 7, unless the complaint is accompanied 
by a consent agreement between the Com-
mission and a party to the transaction that 
resolves all the violations alleged in the 
complaint. The Federal Trade Commission 
may institute proceedings in a district court 
under section 15 to prevent the consumma-
tion of such a transaction. In any such pro-
ceeding the district court shall apply the 
same standard for granting injunctive re-
lieve as applicable to a proceeding brought 
by the United States attorneys under section 
15. The Federal Trade Commission may issue 
an administrative complaint under this sec-
tion if the complaint is accompanied by a 

consent agreement between the Federal 
Trade Commission and a party to the trans-
action settling the alleged violations.’’; 

Page 3, line 23, strike ‘‘(including’’ and in-
sert ‘‘or’’. 

Page 4. beginning on line 1, strike ‘‘with 
respect to a violation of section 7)’’ and in-
sert ‘‘under section 15’’. 

Page 4, strike lines 3 through 5, and insert 
the following: 

(5) in section 15, by inserting ‘‘and the duty 
of the Federal Trade Commission with re-
spect to the consummation of a proposed 
merger, acquisition, joint venture, or similar 
transaction that is subject to section 7 and 
not yet consummated,’’ after ‘‘General’’. 

Page 5, strike lines 12 through 14, and in-
sert the following: 

(4) in section 16(a)(2)— 
(A) in subparagraph (D) by striking ‘‘or’’ at 

the end, 
(B) in subparagraph (E) by adding ‘‘or’’ at 

the end, and 
(C) by adding at the end the following: 
‘‘(F) under section 15 of the Clayton Act (15 

U.S.C. 25);’’. 

The SPEAKER pro tempore. Pursu-
ant to House Resolution 872, the gen-
tleman from Virginia (Mr. GOODLATTE) 
and a Member opposed each will con-
trol 5 minutes. 

The Chair recognizes the gentleman 
from Virginia. 

Mr. GOODLATTE. Mr. Speaker, this 
amendment makes a series of useful 
technical and clarifying changes sug-
gested by the Federal Trade Commis-
sion. 

At the FTC’s request, the amend-
ment adds language stating explicitly 
that the agency retains independent 
litigating authority in merger cases 
brought under the Clayton Act. This 
makes clear that the FTC is not forced 
to rely on the Department of Justice in 
these cases. 

The amendment also strikes lan-
guage referring to the FTC’s authority 
to issue civil investigative demands in 
merger cases. This is because the ref-
erence is unnecessary and could create 
a negative inference that the FTC does 
not enjoy such authority in other con-
texts. 

The amendment makes further tech-
nical improvements in several places in 
the bill that refer to the FTC bringing 
an action under section 7 of the Clay-
ton Act. The FTC’s authority to bring 
an action in court actually derives 
from section 15 of the act, so the 
amendment updates that citation. 

Furthermore, the amendment 
changes the phrase ‘‘including’’ FTC 
proceedings to ‘‘or’’ FTC proceedings in 
several places in the underlying bill. 
This is to underscore that FTC settle-
ments are distinct from DOJ antitrust 
settlements and, thus, are not subject 
to the judicial review provisions of the 
Tunney Act. 

The amendment also refines lan-
guage in the underlying bill that en-
sures the same legal standards are ap-
plied to FTC and DOJ injunctions, and 
that preserves FTC authority to use 
administrative adjudication as part of 
a settlement agreement. 

Specifically, the changes more clear-
ly define the circumstances in which 
the FTC may seek an injunction and 

more clearly state that the FTC must 
proceed in Federal court, not adminis-
tratively. The amended language also 
more accurately reflects the FTC’s 
practices for administrative settle-
ments, more clearly states that the 
district courts must apply the same 
standard in those cases as it would 
apply when the Department of Justice 
seeks injunctions, and more clearly 
provides that the new rules change 
only administrative adjudications, not 
investigative procedures. 

Finally, the amendment clarifies 
that the FTC’s duty to use the courts, 
rather than administrative procedures, 
to block anticompetitive behavior, ex-
tends only to the merger-type actions 
that this bill is intended to cover. 

Again, these changes are of a tech-
nical nature and were all recommended 
by the FTC itself. Accordingly, I urge 
my colleagues to support this amend-
ment. 

Mr. Speaker, I reserve the balance of 
my time. 

Mr. NADLER. Mr. Speaker, I claim 
the time in opposition to the gentle-
man’s amendment. 

The SPEAKER pro tempore. The gen-
tleman from New York is recognized 
for 5 minutes. 

Mr. NADLER. Mr. Speaker, I yield 
myself such time as I may consume. 

This amendment makes several tech-
nical revisions to clarify that the bill 
does not apply to consummated merg-
ers and other transactions. While this 
change marginally addresses one con-
cern with the bill, it does nothing to 
change the most fundamental flaw 
with the bill, which is that it elimi-
nates the Federal Trade Commission’s 
administrative litigation authority in 
merger cases. 

As we noted during consideration of 
this bill in the Judiciary Committee 
last year, and in prior Congresses, the 
SMARTER Act is overbroad as cur-
rently drafted and applies to both 
unconsummated and consummated 
transactions. 

According to John Jacobson, a lead-
ing antitrust attorney, who served as 
commissioner of the Antitrust Mod-
ernization Commission, this bill could 
easily be ‘‘construed as prohibiting a 
challenge to the consummation of any 
merger in administrative proceedings, 
even a post-merger challenge, notwith-
standing the term ‘proposed.’ ’’ 

Technical feedback by senior staff at 
the FTC, under both Democratic and 
Republican administrations, confirmed 
this view. 

While the amendment makes the use-
ful clarification that H.R. 5645 would 
not apply to already consummated 
transactions, the bill would still elimi-
nate the FTC’s ability to use adminis-
trative litigation in proposed mergers, 
striking at the core of the Commis-
sion’s independence and congression-
ally mandated design, without any evi-
dence that such a change is warranted 
or desirable. 

As Mr. Jacobson has also noted in his 
testimony in opposition to a similar 
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version of this legislation considered 
by the Senate, eliminating the ‘‘FTC’s 
ability to conduct administrative pro-
ceedings in pre-consummation merger 
challenges is harmful to the sound ad-
ministration of the antitrust laws.’’ 

At a time when there is an increasing 
desire across the ideological spectrum 
to strengthen antitrust enforcement in 
the face of extreme concentrations of 
corporate power in industry after in-
dustry, the SMARTER Act proposes to 
go in the opposite direction. Congress 
was wise to establish an independent 
agency in 1914 to ensure strong anti-
trust enforcement, and we would be 
wise today not to undermine that 
choice. 

Mr. Speaker, this amendment essen-
tially puts lipstick on a pig. It does not 
change my basic opposition to a bill 
that is fundamentally flawed in its 
conception. Therefore, I must oppose 
this amendment, and I reserve the bal-
ance of my time. 

Mr. GOODLATTE. Mr. Speaker, I 
continue to reserve the balance of my 
time. 

Mr. NADLER. Mr. Speaker, I yield 
myself the balance of the time. 

Mr. Speaker, as a practical matter, 
the FTC only challenges a handful of 
proposed mergers, on average, per year. 
These transactions present some of the 
largest, most complex, and potentially 
most concerning issues. But in most of 
these cases, the parties either abandon 
the transaction or negotiate a settle-
ment. 

Nonetheless, in those few instances 
where the FTC does challenge a trans-
action, it is in a position to answer 
novel questions of law and, thereby, de-
velop expertise and guidance for future 
applications. Indeed, that is the whole 
point of having an FTC, and that is the 
whole point of administrative adjudica-
tion authority. 

As the Antitrust Institute has noted 
in its opposition to the SMARTER Act 
to this bill, ‘‘the FTC’s use of adminis-
trative powers should be carefully safe-
guarded, because it has contributed 
critically to the effective shaping of 
U.S. merger policy without detracting 
from the speed or effectiveness of 
merger review.’’ 

b 1415 

In addition, Republican FTC Com-
missioner Maureen Ohlhausen’s 2016 
study on administrative litigation de-
bunks the claim of procedural bias 
against merging parties. Her study 
found that the FTC’s appellate success 
and case work ‘‘do not support a nar-
rative that the Commission blindly 
supports ill-conceived cases because of 
systemic bias. To the contrary, they 
show a recent history of solid, well- 
supported enforcement actions.’’ 

Even where the FTC does not use ad-
ministrative adjudication, the poten-
tial use of this tool is invaluable in the 
agency’s ability to successfully get 
emerging parties to agree to structural 
remedies, such as divestitures, to ad-
dress concerns with a proposed merger. 

It is unthinkable to remove the 
FTC’s administrative litigation au-
thority, as this amendment would con-
tinue to do, when such authority is 
only used to protect against the most 
anticompetitive mergers that are cer-
tain to substantially lessen competi-
tion, harm consumers, raise prices, and 
hurt workers. 

For these reasons, I urge my col-
leagues to oppose this amendment. 

Mr. Speaker, I yield back the balance 
of my time. 

Mr. GOODLATTE. Mr. Speaker, I 
yield myself such time as I may con-
sume. 

The arguments we have heard 
against this bill are without merit. 

It has charged that the SMARTER 
Act would make it more difficult for 
the FTC to fulfill its consumer protec-
tion mandate. This is incorrect. 

The FTC’s consumer protection pow-
ers are completely independent from 
the antitrust laws. The SMARTER Act 
deals only with the antitrust piece, so, 
by its terms, does not impact the 
FTC’s ability to prosecute ‘‘unfair or 
deceptive acts or practices.’’ 

As for harm to consumers from pro-
posed mergers, the SMARTER Act does 
not, in any way, affect substantive 
antitrust law; it does not amend, in 
any form or fashion, section 7 of the 
Clayton Antitrust Act or any of the 
FTC’s consumer protection powers. 

Opponents also claim that the 
SMARTER Act removes an important 
tool from the FTC by eliminating its 
ability to pursue administrative litiga-
tion. This, too, is a red herring. 

The SMARTER Act only removes the 
FTC’s administrative litigation au-
thority in the very narrow context of 
proposed transactions. A report from 
the bipartisan Antitrust Modernization 
Commission determined that any ben-
efit from such authority was marginal 
and ‘‘significantly outweighed by the 
costs.’’ 

The FTC can still pursue administra-
tive litigation in conduct cases and in 
actions against consummated mergers. 
Indeed, the AMC report stated specifi-
cally that: ‘‘Elimination of administra-
tive litigation in . . . merger’’—re-
view—‘‘cases will not deprive the FTC 
of an important enforcement option.’’ 

Opponents also charge that enacting 
the SMARTER Act will make it more 
difficult for the antitrust enforcement 
agencies to stop a merger, but the 
SMARTER Act only changes the proc-
ess; it does not have any substantive 
impact on merger reviews. 

But don’t take my word for it. A let-
ter from 15 leading antitrust professors 
states: ‘‘The SMARTER Act does noth-
ing to undermine the FTC’s authority; 
it simply ensures that the merger re-
view processes and standards are equal-
ly applied to merger parties regardless 
of which agency reviews the trans-
action.’’ 

But perhaps the most ironic argu-
ment brought against the bill is that it 
is unnecessary because the FTC rarely 
initiates administrative litigation 

after a court denies a preliminary in-
junction request. Administrative adju-
dications may be rare, not because reg-
ulators use the powers sparingly, but 
because the mere prospect of this pro-
tracted, costly process may prompt 
companies to abandon the merger even 
though they prevailed in court. That 
hardly seems fair. 

Parties to a merger should receive 
the same treatment and have the same 
process regardless of the reviewing 
antitrust agency, and the SMARTER 
Act accomplishes that goal. 

This legislation will help America 
continue to serve as a leader and inno-
vator in competition law, and I urge 
my colleagues to support it. 

Mr. Speaker, I yield back the balance 
of my time. 

The SPEAKER pro tempore. Pursu-
ant to the rule, the previous question 
is ordered on the bill and on the 
amendment offered by the gentleman 
from Virginia (Mr. GOODLATTE). 

The question is on the amendment 
offered by the gentleman from Virginia 
(Mr. GOODLATTE). 

The amendment was agreed to. 
The SPEAKER pro tempore. The 

question is on the engrossment and 
third reading of the bill. 

The bill was ordered to be engrossed 
and read a third time, and was read the 
third time. 

MOTION TO RECOMMIT 
Mr. DOGGETT. Mr. Speaker, I have a 

motion to recommit at the desk. 
The SPEAKER pro tempore. Is the 

gentleman opposed to the bill? 
Mr. DOGGETT. Strongly. 
The SPEAKER pro tempore. The 

Clerk will report the motion to recom-
mit. 

The Clerk read as follows: 
Mr. Doggett moves to recommit the bill 

(H.R. 5645) to the Committee on the Judici-
ary, with instructions to report the bill back 
to the House forthwith with the following 
amendment: 

At the end of the bill, add the following: 
SEC. 5. PROTECTING CONSUMERS AGAINST HIGH 

PRESCRIPTION DRUG COSTS. 
Notwithstanding any other provision of 

this Act— 
(1) the amendments made by this Act shall 

not apply to mergers that would unreason-
ably increase the costs of pharmaceutical 
drugs; and 

(2) the Clayton Act (15 U.S.C.12 et seq.) and 
Federal Trade Commission Act (15 U.S.C. 45 
et seq.) as in effect immediately before the 
date of the enactment of this Act shall apply 
to mergers that would unreasonably increase 
the costs of pharmaceutical drugs. 

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from 
Texas is recognized for 5 minutes in 
support of his motion. 

Mr. DOGGETT. Mr. Speaker, I offer 
this motion to recommit because Re-
publicans have been motionless when it 
comes to acting on the spiraling drug 
prices that are harming so many Amer-
icans. 

The willingness of this Congress to 
sit on its hands, stand idle in the face 
of the prescription price gouging that 
so many of our neighbors face, is noth-
ing short of appalling, and there is 
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nothing ‘‘smarter’’ in this bill about 
dealing with that terrible problem. 

Of course, President Trump has told 
us it is going to be ‘‘beautiful,’’ but 
every time you turn around, he is 
cozying up with some pharmaceutical 
lobbyists that are raising prices and 
putting some of their people in charge 
of his drug agenda. 

All that this motion does is to take 
the very modest step of reducing the 
possibility that, through further merg-
ers of drug companies, we will see the 
sick and dying extorted even more 
than they are today with skyrocketing 
prices that are made even worse when 
these mergers occur. 

If this motion passes, it won’t kill 
the bill or slow it down a moment. 

What it will do is to give life to an ef-
fort to contain these mergers and see 
that prescription prices don’t soar even 
further. Yes, it is not the principal 
issue on drug prices. Unfortunately, 
there is no wonder drug to stop pre-
scription price gouging, but this is one 
of the only ways to get the issue to the 
floor of this House because our Repub-
lican colleagues in every committee 
are determined to remain silent and 
see no action whatsoever. 

I continue to hear from my neighbors 
back in Texas who care about this a lot 
more than my Republican colleagues. 
They tell me they cannot afford their 
prescriptions or they are burdened with 
immense debt to do it. 

I think of Elaine in San Antonio, who 
has suffered with glaucoma for a num-
ber of years. She is fighting to save her 
eyesight, but now her copays on three 
different necessary drops are costing 
$400, $227, $178 per month. She says she 
wants to finish her senior years in dig-
nity but is burdened down by these out-
rageous prices. 

The choice should not be blindness or 
rent for a senior who has worked and 
saved all their lifetime. 

Even in the face of the opioid epi-
demic, where we are about to hear 
about a whole lot of bills on the floor 
that don’t do a whole lot, but in the 
face of that crisis, a devastating na-
tional public health emergency, the 
price of naloxone, a lifesaving overdose 
reversal drug, has been spiked by al-
most 600 percent. 

Even an effective drug is 100 percent 
ineffective when it is unaffordable. 

Too many drugs are ineffective for 
too many people because drug prices 
have soared at a rate of ten times the 
rate of inflation. But where some see a 
crisis like that, others see a revenue 
opportunity. 

Brand name pharmaceutical manu-
facturers rely upon government-ap-
proved monopolies to charge monopoly 
prices, whatever they can get out of 
the sick and dying. They utilize as 
many maneuvers as possible to perpet-
uate their monopolies as long as pos-
sible while pouring their money, not 
into research and development of new 
drugs, but into lobbying this Congress 
and the administration. 

Drug manufacturers spent $171 mil-
lion last year in Federal lobbying, 

more than insurance, oil and gas, elec-
tronics, or any other industries. They 
had more lobbyists than we had Mem-
bers of Congress. In fact, they could 
have a two-on-one defense to assure 
that this Congress is quiet, it is inac-
tive, it is unresponsive to people. 

Let’s pass this motion and ensure 
that when the pharmaceutical compa-
nies use the $80 billion tax windfall, 
that they were just rewarded by the 
Republicans to pay for more mergers, 
that consumers don’t get caught in the 
middle and see their prices spike even 
further. 

We need to commit ourselves to ac-
tion by approving this motion to re-
commit, to commit ourselves to put-
ting consumers first over Big Pharma. 

Mr. Speaker, I yield back the balance 
of my time. 

Mr. GOODLATTE. Mr. Speaker, I 
claim the time in opposition to the mo-
tion. 

The SPEAKER pro tempore. The gen-
tleman from Virginia is recognized for 
5 minutes. 

Mr. GOODLATTE. Mr. Speaker, this 
motion is unnecessary because this bill 
does nothing to undermine substantive 
antitrust enforcement. It might even 
hold up mergers that the court already 
found procompetitive and could help 
lower drug prices. 

This is simply a dilatory tactic used 
by my friends on the other side of the 
aisle to hold up this important legisla-
tion. 

For decades, American antitrust laws 
have been a shining example of how to 
protect against anticompetitive activi-
ties in a consistent, predictable, and 
fair manner. 

Other countries have looked to our 
laws as the template for the creation of 
their own competition laws. Let us 
continue to be a model of proper anti-
trust enforcement. 

The SMARTER Act is a common-
sense process reform that ensures fair-
ness and parity in the narrow field of 
merger reviews. The bill was rec-
ommended to Congress by a bipartisan 
commission and is supported by former 
top antitrust enforcement officials and 
past and present FTC Commissioners of 
both political parties. 

Mr. Speaker, accordingly, I urge my 
colleagues to do the smart thing by op-
posing this bill and supporting the un-
derlying bill. 

Mr. Speaker, I yield back the balance 
of my time. 

The SPEAKER pro tempore (Mr. 
KUSTOFF of Tennessee). Without objec-
tion, the previous question is ordered 
on the motion to recommit. 

There was no objection. 
The SPEAKER pro tempore. The 

question is on the motion to recommit. 
The question was taken; and the 

Speaker pro tempore announced that 
the noes appeared to have it. 

Mr. DOGGETT. Mr. Speaker, on that 
I demand the yeas and nays. 

The yeas and nays were ordered. 
The SPEAKER pro tempore. Pursu-

ant to clause 8 of rule XX, further pro-

ceedings on this question will be post-
poned. 

f 

CITIZENS’ RIGHT TO KNOW ACT OF 
2018 

Mr. GOODLATTE. Mr. Speaker, pur-
suant to House Resolution 872, I call up 
the bill (H.R. 2152) to require States 
and units of local government receiv-
ing funds under grant programs oper-
ated by the Department of Justice, 
which use such funds for pretrial serv-
ices programs, to submit to the Attor-
ney General a report relating to such 
program, and for other purposes, and 
ask for its immediate consideration. 

The Clerk read the title of the bill. 
The SPEAKER pro tempore. Pursu-

ant to House Resolution 872, the 
amendment in the nature of a sub-
stitute recommended by the Com-
mittee on the Judiciary, printed in the 
bill, is considered as adopted, and the 
bill, as amended, is considered read. 

The text of the bill, as amended, is as 
follows: 

H.R. 2152 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Citizens’ Right 
to Know Act of 2018’’. 
SEC. 2. REPORTING REQUIREMENT FOR DEPART-

MENT OF JUSTICE GRANT RECIPI-
ENTS USING FUNDS FOR PRETRIAL 
SERVICES PROGRAMS. 

(a) IN GENERAL.—For each fiscal year in 
which a State or unit of local government re-
ceives funds under any grant program operated 
by the Department of Justice, including the Ed-
ward Byrne Memorial Justice Assistance grant 
program under subpart I of part E of title I of 
the Omnibus Crime Control and Safe Streets Act 
of 1968 (42 U.S.C. 3750 et seq.), and which uses 
funds received under such program for a pre-
trial services program, the State or unit of local 
government shall submit to the Attorney Gen-
eral a report which contains the following: 

(1) The name of each defendant participating 
in a pretrial release program administered by 
the pretrial services program, and whether, as 
applicable, each occasion on which such defend-
ant failed to make an appearance. 

(2) Information relating to any prior convic-
tions of each defendant participating in the pre-
trial services program. 

(3) The amount of money allocated for the 
pretrial services program. 

(b) PUBLICATION REQUIREMENT.—Subject to 
any applicable confidentiality requirements, the 
Attorney General shall, on an annual basis, 
make publicly available the information received 
under subsection (a). 

(c) REDUCTION IN FUNDING.—The Attorney 
General shall, for State or unit of local govern-
ment which fails to comply with the requirement 
under subsection (a) for a fiscal year, reduce the 
amount that the State or local government 
would otherwise receive under each grant pro-
gram described in subsection (a) in the following 
fiscal year by 100 percent. 

(d) REALLOCATION.—Amounts not allocated to 
a State or unit of local government under sub-
section (c) shall be reallocated under each such 
grant program to States and units of local gov-
ernment that comply with the requirement 
under subsection (a). 

(e) DEFINITION.—The term ‘‘failed to make an 
appearance’’ means an action whereby any de-
fendant has been charged with an offense before 
a court and who is participating in a pretrial re-
lease program for which funds received under a 
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