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There appears to be a sufficient sec-
ond.

The question is on agreeing to the
motion.

The clerk will call the roll.

The senior assistant legislative clerk
called the roll.

Mr. CORNYN. The following Senators
are necessarily absent: the Senator
from Texas (Mr. CRUZ), the Senator
from Georgia (Mr. ISAKSON), and the
Senator from Alabama (Mr. SESSIONS).

Mr. DURBIN. I announce that the
Senator from Delaware (Mr. CARPER),
the Senator from Delaware (Mr.
CooNs), the Senator from California
(Mrs. FEINSTEIN), the Senator from
Connecticut (Mr. MURPHY), the Senator
from Vermont (Mr. SANDERS), and the
Senator from Virginia (Mr. WARNER)
are necessarily absent.

The PRESIDING OFFICER (Mr.
ROUNDS). Are there any other Senators
in the Chamber desiring to vote?

The result was announced—yeas 88,
nays 3, as follows:

[Rollcall Vote No. 56 Ex.]

YEAS—88

Alexander Franken Murkowski
Baldwin Gardner Murray
Barrasso Gillibrand Nelson
Bennet Graham Paul
Blumenthal Grassley Perdue
Blunt Harris Peters
Booker Hassan Portman
Boozman Hatch
Brown Heinrich giese (?h
Burr Heitkamp

Roberts
Cantwell Heller
Capito Hirono Rounds
Cardin Hoeven Sasse
Casey Inhofe Schatz
Cassidy Johnson Schumer
Cochran Kaine Scott
Collins Kennedy Shaheen
Corker King Shelby
Cornyn Klobuchar Stabenow
Cortez Masto Lankford Sullivan
Cotton Leahy Tester
Crapo Lee Thune
Daines Manchin Tillis
Donnelly Markey Udall
Duckworth McCain Van Hollen
Durbin McCaskill
Enzi McConnell giﬁsﬁous o
Ernst Menendez Wyden
Fischer Merkley Youn
Flake Moran g

NAYS—3
Rubio Toomey Wicker
NOT VOTING—9
Carper Feinstein Sanders
Coons Isakson Sessions
Cruz Murphy Warner
The motion was agreed to.
The PRESIDING OFFICER. A

quorum is present.
APPEALING THE RULING OF THE CHATR

The question before the Senate is,
Shall the decision of the Chair to hold
the Senator from Massachusetts in vio-
lation of rule XIX stand as the judg-
ment of the Senate.

Mr. DURBIN. I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. CORNYN. The following Senators
are necessarily absent: the Senator
from Texas (Mr. CRUZ), the Senator
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from Georgia (Mr. ISAKSON), and the
Senator from Alabama (Mr. SESSIONS).

Mr. DURBIN. I announce that the
Senator from Delaware (Mr. CARPER),
the Senator from Delaware (Mr.
CoONS), the Senator from California
(Mrs. FEINSTEIN), the Senator from
Vermont (Mr. SANDERS), and the Sen-
ator from Virginia (Mr. WARNER) are
necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 49,
nays 43, as follows:

[Rollcall Vote No. 57 Ex.]

YEAS—49
Alexander Flake Perdue
Barrasso Gardner Portman
Blunt Graham Risch
Boozman Grassley Roberts
Burr Hatch Rounds
Capito Heller Rubio
Cassidy Hoeven Sasse
Cochran Inhofe
Collins Johnson :ﬁz;&y
Corker Kennedy Sullivan
Cornyn Lankford
Cotton Lee Tpulne
Crapo McCain Tillis
Daines McConnell Toomey
Enzi Moran Wicker
Ernst Murkowski Young
Fischer Paul

NAYS—43
Baldwin Hassan Nelson
Bennet Heinrich Peters
Blumenthal Heitkamp Reed
Booker Hirono Schatz
Brown Kaine Schumer
Cantwell King Shaheen
Cardin Klobuchar Stabenow
Casey Leahy
Cortez Masto Manchin 33?:1?1,
Donnelly Markey Van Hollen
Duckworth McCaskill
Durbin Menendez Walfren
Franken Merkley Whitehouse
Gillibrand Murphy Wyden
Harris Murray

NOT VOTING—8

Carper Feinstein Sessions
Coons Isakson Warner
Cruz Sanders

The PRESIDING OFFICER. The deci-
sion of the Chair stands as the judg-
ment of the Senate.

The Democratic leader.

Mr. SCHUMER. Mr. President, I yield
1 minute to the Senator from Maine.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Mr. KING. Mr. President, Parliamen-
tary inquiry.

The PRESIDING OFFICER. The Sen-
ator will state his inquiry.

Mr. KING. In the opinion of the
Chair, would one Senator calling an-
other Senator a liar during debate on
the floor of the Senate be a violation of
rule XIX?

The PRESIDING OFFICER. In the
opinion of the Chair, it would.

Mr. KING. Thank you, Mr. President.

I yield back.

The PRESIDING OFFICER. The Sen-
ate majority leader.

Mr. MCCONNELL. Here is what tran-
spired. Senator WARREN was giving a
lengthy speech. She had appeared to
violate the rule. She was warned. She
was given an explanation. Neverthe-
less, she persisted.

I yield the floor.
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The PRESIDING OFFICER. The Sen-
ator from California.

Ms. HARRIS. Mr. President, the sug-
gestion that reciting the words of the
great Coretta Scott King would invoke
rule XIX and force Senator WARREN to
sit down and be silent is outrageous.

MOTION TO PROCEED IN ORDER

Mr. President, I move that the Sen-
ator from Massachusetts be permitted
to proceed in order.

The PRESIDING OFFICER. The
question is on agreeing to the motion.

Mr. MCCONNELL. I ask for the yeas
and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. CORNYN. The following Senators
are necessarily absent: the Senator
from Texas (Mr. CRUZ) and the Senator
from Alabama (Mr. SESSIONS).

Mr. DURBIN. I announce that the
Senator from Delaware (Mr. CARPER),
the Senator from Delaware (Mr.
CoONS), the Senator from California
(Mrs. FEINSTEIN), the Senator from
Vermont (Mr. SANDERS), and the Sen-
ator from Virginia (Mr. WARNER) are
necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 43,
nays 50, as follows:

[Rollcall Vote No. 58 Ex.]

YEAS—43
Baldwin Hassan Nelson
Bennet Heinrich Peters
Blumenthal Heitkamp Reed
Booker Hirono Schatz
Brown Kaine Schumer
Cantyvell King Shaheen
Casey Leany | Sabonow
y y
Cortez Masto Manchin [szster
all
Donnelly Markey Van Hollen
Duckworth MecCaskill
Durbin Menendez Wal'"ren
Franken Merkley Whitehouse
Gillibrand Murphy Wyden
Harris Murray
NAYS—50
Alexander Flake Paul
Barrasso Gardner Perdue
Blunt Graham Portman
Boozman Grassley Risch
Burr Hatch Roberts
Caplpo Heller Rounds
gasildy }-Iolfvfen Rubio
ochran nhofe

Collins Isakson Zasse

cott
Corker Johnson
Cornyn Kennedy ShEI.b y
Cotton Lankford Sullivan
Crapo Lee Thune
Daines McCain Tillis
Enzi McConnell Toomey
Ernst Moran Wicker
Fischer Murkowski Young

NOT VOTING—17

Carper Feinstein Warner
Coons Sanders
Cruz Sessions

The motion was rejected.

The PRESIDING OFFICER. The
Democratic leader.

Mr. SCHUMER. Mr. President, if the
average American heard someone read
a letter from Coretta Scott King that
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said what it said, they would not be of-
fended. They would say that is some-
one’s opinion; that is all.

It seems to me that we could use rule
XIX almost every day on the floor of
the Senate. This is selective enforce-
ment, and another example of our col-
leagues on the other side of the aisle
escalating the partisanship and further
decreasing comity in the Senate.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. WHITEHOUSE. Mr. President, I
have a question. I guess it is in the na-
ture of a parliamentary question, and
that is, whether it would be in order to
ask unanimous consent that the letter
from which Senator WARREN read be
put into the RECORD as a confirmation
that she was, in fact, accurately read-
ing from the letter, that it be added as
an exhibit in the CONGRESSIONAL
RECORD.

The PRESIDING OFFICER. The text
of the letter is in the RECORD of the
Senate as the Senator was reading it in
her testimony.

Mr. WHITEHOUSE. The text of the
letter as she read it, but not the com-
plete letter.

The PRESIDING OFFICER. The Sen-
ator may ask consent.

Mr. WHITEHOUSE. I ask unanimous
consent that the complete letter from
which Senator WARREN read be printed
in the CONGRESSIONAL RECORD to con-
firm that she has in fact read from it.

The PRESIDING OFFICER. Is there
objection?

Mr. RISCH. I object.

The PRESIDING OFFICER. Objec-
tion is heard.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, this is
fascinating. I say to my colleagues, I
have served here longer than any other
Member of this body. I have been here
42 years. I have been here when the
Democrats were in the majority and
when the Republicans were in the ma-
jority, with Democratic Presidents and
Republican Presidents. I have never,
ever seen a time when a Member of the
Senate asked to put into the RECORD a
letter especially by a civil rights icon
and somebody objected. It has always
been done.

I have had letters that people have
asked to be put in that were contrary
to a position that I might take. Of
course, I would not object. They are al-
lowed to do it. I have seen letters when
Members of both sides of the aisle have
debated back and forth and the other
side would put in letters that were con-
trary to their opponents’ positions, and
of course nobody objected.

Don’t let the Senate turn into some-
thing it has never been before. I would
hope that cooler heads would prevail,
and we go back to the things that made
the Senate great, that made the Senate
the conscience of the Nation, as it
should be.

I have never once objected to a Sen-
ator introducing a letter, even though
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they took a position different than
mine. I have never known of a Repub-
lican Senator to do that, and here we
are talking about a letter from a civil
rights icon.

Let’s not go down this path. It is not
good for the country. It is not good for
the Senate, it is not good for democ-
racy, and it sure as heck is not good for
free speech.

I admire the Senator from Rhode Is-
land. He is a man of great integrity, a
man who was attorney general of his
State and U.S. attorney in his State.
His request was something that is nor-
mally accepted automatically. I would
hope Senators would reconsider.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. RISCH. Mr. President, I am the
one who entered the objection, and let
me say to my good friend from
Vermont that I agree with him 100 per-
cent that we should get back to what
made the Senate great.

We have rules around here, and the
rules are very clear that you don’t im-
pugn another Senator. Now, you can’t
do that in your words and you can’t do
it with writings. You can’t hold up a
writing that impugns another Senator
and say: Well, this is what somebody
else said. I am not saying it, but that
is OK.

It is not OK. It is a violation of the
rules, and we should get back to what
made this Senate great, and that is, to
stay within the rules, stay within civil-
ity, and not impugning another Sen-
ator, whether it is through words or
whether it is through writings.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Florida.

Mr. RUBIO. Mr. President, I have a
parliamentary inquiry as well.

The first question, Mr. President, is
this: It is my understanding that the
ruling of the Chair was based on the
advice of the Parliamentarian. Is that
accurate, Mr. President; on the advice
of the Parliamentarian that the rule
had been violated?

The PRESIDING OFFICER. No. The
Chair sustained the ruling of the ma-
jority leader on his own.

Mr. RUBIO. OK. The second question
I have, Mr. President: Does the rule say
anything that impugns another Mem-
ber of the Senate, directly or indi-
rectly? Is that an accurate reading of
the rule?

The PRESIDING OFFICER. The Sen-
ator is correct, and I will read the
paragraph. This is rule XIX, section 2.

No Senator in debate shall, directly or in-
directly, by any form of words impute to an-
other Senator or to other Senators any con-
duct or motive unworthy or unbecoming a
Senator.

Mr. RUBIO. Thank you, Mr. Presi-
dent.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. MERKLEY. A parliamentary in-
quiry.

The PRESIDING OFFICER. State
your question.
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Mr. MERKLEY. If a Member of the
Senate is being considered for nomina-
tion, and we are exercising our advice
and consent power, and if there is fac-
tual conduct in that individual’s back-
ground that is presented on the floor
that is uncomplimentary, would pre-
senting the facts of that conduct in the
process of debating an individual be
considered in violation of rule XIX?

The PRESIDING OFFICER. The rule
makes no distinction between those
Senators who are nominees and those
who are not. The rule does not permit
truth to be a defense of the slight.

Mr. MERKLEY. Mr. President, just
to make sure I understand that clearly,
if we are considering a nominee who
happens to be a Senator and we state
factual elements of their background,
for example, the conviction of a crime
that is inappropriate conduct in the
past, stating the factual record about
an individual would be considered in
violation of rule XIX?

The PRESIDING OFFICER. Each of
these cases will be decided by the Pre-
siding Officer in the context at that
time.

Mr. MERKLEY. Just to clarify, if I
could, therefore, the point is that
something could be absolutely true, as,
perhaps, a point that was made ear-
lier—a statement can be true in a let-
ter that is presented—but even if it is
true and accurate for a person under
consideration for a nomination, it
would still be in violation. In other
words, the fact that an individual is
found in violation of rule XIX doesn’t
mean that the statement had to be
false. It could have been a true state-
ment?

The PRESIDING OFFICER. You are
correct, Senator.

Mr. MERKLEY. Thank you.

The PRESIDING OFFICER. The as-
sistant Republican leader.

Mr. CORNYN. Mr. President, I just
want the RECORD to be abundantly
clear. The language that resulted in
the vote that we had invoking rule XIX
was related to a quotation from Sen-
ator Ted Kennedy that called the nomi-
nee ‘‘a disgrace to the Justice Depart-
ment, and he should withdraw his nom-
ination and resign his position.” That
was the quote. Our colleagues want to
try to make this all about Coretta
Scott King and it is not. I think the
complete context should be part of the
RECORD.

Mr. MERKLEY. Parliamentary
quiry.

Mr. SCHUMER addressed the Chair.

The PRESIDING OFFICER. The
Democratic leader.

Mr. SCHUMER. Mr. President, it is
my understanding—I was not there—
that there was a warning over Senator
Kennedy’s letter, but the actual ruling
was based on Coretta Scott King’s let-
ter; is that correct?

The PRESIDING OFFICER. Yes, that
is correct.

Mr. SCHUMER. Thank you,
President.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

in-

Mr.
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Mr. WHITEHOUSE. Mr. President,
pursuing Senator MERKLEY’s hypo-
thetical, if it came before the Senate
that a Member of the Senate who was
a nominee seeking the advice and con-
sent of the Senate to the position was,
for example, in fact, a horse thief, and
we found the fact that he was a horse
thief to be relevant to whether or not
he should be confirmed, say, to the De-
partment of Interior, which has au-
thority over lands, does the ruling of
the Chair mean that it would not be in
order for the Senate or for Senators to
consider what in my hypothetical is
the established fact that the Senator
was a horse thief as we debate his nom-
ination here on the floor?

The PRESIDING OFFICER. Once
again, the answer is the same, that
each of these decisions will be made at
the time and in the context in which
they occur, and the decision of the
Chair is subject to a vote of the Senate
and an appeal.

Mr. WHITEHOUSE. I guess, Mr.
President, what I don’t understand is
that we have fairly significant respon-
sibilities under the Constitution to
provide advice and consent. It appears
that the ruling of the Chair has just
been that when a Member of this body
is the subject of that advice and con-
sent, then derogatory information
about that person is not in order and is
a violation of rule XIX on the Senate
floor. And with that being the ruling, I
don’t know how we go about doing our
duties. Are we supposed to simply blind
ourselves to derogatory information,
discuss it privately in the cloak rooms,
not bring it out onto the floor of the
U.S. Senate, this supposedly great de-
bating society that actually has a con-
stitutional responsibility to discuss
both the advantages and the deficits of
a particular nominee?

The PRESIDING OFFICER. In each
case, it is the opinion of the President,
subject to the final vote by the Senate
to support or not to support the Presi-
dent’s decision.

Mr. WHITEHOUSE. So the precedent
going forward is that any Senator who
discusses derogatory information that
is a matter of public record, that may
even include criminal behavior by a
Senator who is a candidate for Execu-
tive appointment that requires advice
and consent, is at risk of being sanc-
tioned by this body by a simple par-
tisan majority of this body under rule
XIX if they raise those issues on the
floor?

The PRESIDING OFFICER. It is not
necessary for a point of order to be
raised under rule XIX, but if the point
of order is raised, an opinion will be
made and it is subject to a vote of the
Senate in the manner previously de-
scribed.

Mr. WHITEHOUSE. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Florida.

Mr. RUBIO. Mr. President, I first
have a parliamentary inquiry. These
are the continuing rules of the Senate
that have been in existence previous to
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this time and have carried over into
this session, is that correct?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. RUBIO. The reason I ask that is
the following—but I think we all feel
very passionate about the issues before
us. I have not been here as long as Sen-
ator LEAHY, whose service has been
quite distinguished over a long period
of time. I truly do understand the pas-
sions people bring to this body. I like
to think that I, too, am passionate
about the issues before us.

I think this is an important moment.
It is late. Not many people are paying
attention. I wish they would though be-
cause I think the question here is one
of the reasons I ran for this body to
begin with. Maybe it is because of my
background; I am surrounded by people
who have lost freedoms in places where
they are not allowed to speak. One of
the great traditions of our Nation is
the ability to come forward and have
debates.

But the Founders and the Framers
and those who established this institu-
tion and guided us over two centuries
understood that that debate was im-
possible if, in fact, the matter became
of a personal nature. I don’t believe
that was necessarily the intention
here, although perhaps that was the
way it turned out. But I think it is im-
portant for us to understand why that
matters so much.

I want people to think about our pol-
itics here in America because I am tell-
ing you guys, I don’t know of a single
Nation in the history of the world that
has been able to solve its problems
when half the people in the country ab-
solutely hate the other half of the peo-
ple in that country. This is the most
important country in the world, and
this body cannot function if people are
offending one another, and that is why
those rules are in place.

I was not here when Secretary Clin-
ton was nominated as a Member of this
body at the time, but I can tell you
that I am just barely old enough to
know that some very nasty things have
been written and said about Senator
Clinton. And I think the Senate should
be very proud that during her nomina-
tion to be Secretary of State—despite
the fact that I imagine many people
were not excited about the fact that
she would be Secretary of State—to my
recollection, and perhaps I am incor-
rect, not a single one of those horrible
things that have been written or said
about her, some of which actually did
accuse her of wrongdoing, was uttered
on the floor of the Senate.

I happen to remember in 2004 when
then-Senator Kerry ran for President.
Some pretty strong things were writ-
ten and said about him. I was here for
that when he was nominated and con-
firmed to be Secretary of State. And I
don’t recall a single statement being
read into the RECORD about the things
that have been said about him.

Now, I want everybody to understand
that at the end of the night, this is not
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a partisan issue. It really is not. I can
tell you this with full confidence that
if one of my colleagues on this side of
the aisle had done that, I would also
like to think that I would have been
one of those people objecting, and here
is why.

Turn on the news and watch these
parliaments around the world where
people throw chairs at each other and
throw punches, and ask yourself: How
does that make you feel about those
countries? It doesn’t give you a lot of
confidence about those countries. I am
not arguing that we are anywhere near
that tonight, but we are flirting with
it. We are flirting with it in this body,
and we are flirting with it in this coun-
try. We are becoming a society incapa-
ble of having debates anymore.

In this country, if you watch the big
policy debates that are going on in
America, no one ever stops to say: I
think you are wrong. I understand your
point of view. I get it. You have some
valid points, but let me tell you why I
think my view is better. I don’t hear
that anymore.

Here is what I hear almost automati-
cally—and let me be fair—from both
sides of these debates. Immediately,
immediately, as soon as you offer an
idea, the other side jumps and says
that the reason you say that is because
you don’t care about poor people, be-
cause you only care about rich people,
because you are this or you are that or
you are the other. And I am just telling
you guys, we are reaching a point in
this Republic where we are not going
to be able to solve the simplest of
issues because everyone is putting
themselves in the corner where every-
one hates everybody.

Now I don’t pretend to say that I am
not myself from time to time in heated
debates outside of this forum. I have
been guilty of perhaps hyperbole, and
for those—I am not proud of it.

But I have to tell you, I think what
is at stake here tonight and as we de-
bate moving forward is not simply
some rule but the ability of the most
important Nation on Earth to debate
in a productive and respectful way the
pressing issues before us. I just hope we
understand that because I have tre-
mendous respect for the other Cham-
ber, and I understand that it was de-
signed to be different. But one of the
reasons I chose to run for the Senate
and, quite frankly, to run for reelec-
tion is that I believed I served with 99
other men and women who deeply love
their country, who have different
points of view, who represent men and
women who have different views from
the men and women whom I may rep-
resent on a given issue and who are
here to advocate for their points of
view, never impugning their motives.

One of the things I take great pride
in—and I tell this to people all the
time—is that the one thing you learn
about the Senate is, whether you agree
with them or not, you understand why
every single one of those other 99 peo-
ple are here. They are intelligent peo-
ple, they are smart people, they are
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hard-working people. They believe in
what they are saying, and they articu-
late it in a very passionate and effec-
tive way.

When I see my colleague stand up
and say something I don’t agree with, I
try to tell myself: Look, I don’t under-
stand why they stand for that, but I
know why they are doing it. It is be-
cause they represent people who be-
lieve that.

I am so grateful that God has allowed
me to be born, to live, and to raise my
family in a nation where people with
such different points of view are able to
debate those things in a way that
doesn’t lead to war, that doesn’t lead
to overthrows, that doesn’t lead to vio-
lence. And you may take that for
granted.

All around the world tonight, there
are people who, if they stood up here
and said the things that we say about
the President or others in authority,
they would go to jail. I am not saying
that is where we are headed as a na-
tion; I am just saying, don’t ever take
that for granted.

The linchpin of that is this institu-
tion. The linchpin of that debate is the
ability of this institution through un-
limited debate and the decorum nec-
essary for that debate to be able to
conduct itself in that manner.

I know that tonight was probably a
made-for-TV moment for some people.
This has nothing to do with censuring
the words of some great heroes. I have
extraordinary admiration for the men
and women who led the civil rights ef-
fort in this country, and I am self-con-
scious or understanding enough to
know that many of the things that
have been possible for so many people
in this country in the 21st century were
made possible by the sacrifices and the
work of those who came before us.

This has to do with a fundamental re-
ality, and that is that this body cannot
carry out its work if it is not able to
conduct debates in a way that is re-
spectful of one another, especially
those of us who are in this Chamber to-
gether.

I also understand this: If the Senate
ceases to work, if we reach a point
where this institution—given every-
thing else that is going on in politics
today, where you are basically allowed
to say just about anything, for I have
seen over the last year and a half
things said about people, about issues,
about institutions in our republic that
I never thought I would see ever—ever.
If we lose this body’s ability to conduct
debate in a dignified manner—and I
mean this with no disrespect to anyone
else. I don’t believe anyone came on
the floor here tonight saying: I am
going to be disrespectful on purpose
and turn this into a circus. But I am
just telling you that if this body loses
the ability to have those sorts of de-
bates, then where in this country is
that going to happen? In what other
forum in this Nation is that going to be
possible?

So I would just hope everybody would
stop and think about that. I know I
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have been here only for 6 years, so I
don’t have a deep reservoir of Senate
history to rely on. But I know this: If
this body isn’t capable of having those
debates, there will be no place in this
country where those debates can occur.
I think every single one of us, to our
great shame, will live to regret it.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The
Democratic leader.

Mr. SCHUMER. Mr. President, I
don’t want to prolong this much more.
In light of what my friend from Florida
said, I would just reread what I said
earlier.

If average Americans heard someone
read a letter from Coretta Scott King
that said what it said, they would not
be offended. They would say that is
someone’s opinion. That is all.

It seems to me we could use rule XIX
almost every day on the floor of the
Senate, as my colleague from Maine so
pointedly and piquantly exhibited a
few minutes ago.

This selective enforcement is another
example of our colleagues on the other
side of the aisle escalating the par-
tisanship and further decreasing the
comity of the Senate, which I treasure
as well. This was unnecessary.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, I take
umbrage with what the minority leader
said. I sat here and listened to the dis-
tinguished Senator from Massachu-
setts, who went on and on and on.
Many of her remarks were criticizing a
fellow colleague in the Senate. I don’t
know about the other side, but I find it
offensive for either side to be criti-
cizing, as was done here tonight, a sit-
ting Member of the Senate.

I am absolutely astounded that the
Democrats, my friends on the other
side, have taken to the war tables a de-
sire to defeat JEFF SESSIONS. I have
been here a long time, and I have to
say that I knew JEFF SESSIONS even be-
fore he came here, and I have known
him since he has been here. And, yes, I
differ with him on a number of issues,
but I would never say things about him
as have been said by my colleagues on
the other side. I think that we all
ought to take some stock in what we
are doing here.

JEFF SESSIONS is a very fine person.
Think of his wife. She is a really fine
person. Jeff has been here 20 years. He
has interchanged with almost all of us.
Sometimes you agree with him, and
sometimes you disagree with him, but
he has always been a gentleman. He
has always been kind and considerate
of his colleagues. I can’t name one time
when he wasn’t. Yet we are treating
him like he is some terrible person who
doesn’t deserve to be chosen by the
current President of the United States
to be Attorney General of the United
States.

I think we ought to be ashamed of
ourselves—I really do—on both sides.
And frankly, we have to get to where
everything is not an issue here. I know

February 7, 2017

some of my friends on the other side
and I have chatted, and they are not
happy with the way this body is going
with good reason.

Everything doesn’t have to lead to a
gun fight on the floor, but that is
where we are going. And frankly, some-
times there is an awful lot of politics
being played here on both sides.

Look, I happen to like the senior
Senator from Massachusetts. I think
she is an intelligent, lovely woman in
many ways. But I have to tell you, I
listened to her for quite a while, and
she didn’t have a good thing to say
about a fellow Senator. Frankly, I
don’t think that is right. If we don’t re-
spect each other, we are going down a
very steep path to oblivion.

I would hope that both sides would
take stock of these debates. We can dif-
fer. We understand that the Democrats
are not happy with the current Presi-
dent. We are happy with him. We can
differ on that, and we can fight over
various issues and so forth. But to at-
tack a fellow Senator without reserva-
tion seems to me the wrong thing to
do.

It may not have risen to the level of
a violation of the rules, but I think it
comes close, and I have sat here and
listened to most of it and, frankly, I
don’t believe that the distinguished
Senator from Massachusetts was right
in any respect. I have been here a long
time and I have seen some pretty rough
talk, but never like we have had this
first couple of months here. We have
gone so far on both sides that we are
almost dysfunctional.

I admit it was tough for the Demo-
crats to lose the Presidential election.
Most people thought that Hillary Clin-
ton would win. I was not one of them.
I thought there was a real chance be-
cause I knew a lot of people would not
say for whom they were going to vote.
I think, correctly, I interpreted that
meant that they were going to vote for
Donald Trump, and the reason they
were is that they are tired of what is
going on. They are tired of what is
hurting this country. They are tired of
the picayune little fights that we have
around here.

I think we have to grow up. I suggest
that all of us take stock of ourselves
and see if we can treat each other with
greater respect. I have to say, I re-
sented—as much as I like the distin-
guished Senator from Massachusetts, 1
resent the constant diatribe against a
fellow Senator. Even if everything she
said was true, it wasn’t the right thing
to do. I don’t think any of us should do
that to them, either. We can differ, we
can argue, we can fight over certain
words and so forth, but I have been ap-
palled at the way the Democrats have
treated JEFF SESSIONS. I have found
JEFF SESSIONS—having worked with
him for 20 years and having disagreed
with him on a number of things—to be
a gentleman in every respect and to
present his viewpoints in a reasonable
and decent way.

I would hope that my colleagues on
the other side would consider voting
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for JEFF SESSIONS or at least treating
him with respect.

I admit that I think some of this
comes from the fact that they are very
upset at Donald Trump, and it is easy
to see why. He won a very tough, con-
tested election against one of their
principal people. That is hard to take,
maybe. That doesn’t justify what has
been going on against JEFF SESSIONS.

We ought to be proud that JEFF has
a chance to become the Attorney Gen-
eral of the United States, and he is
going to be. That is the thing that real-
ly bothers me. Everybody on the other
side knows that we have the votes to
finally do this. Yet, they are treating
it as though this is something that
they have to try and win—which they
are not going to win—and, in the proc-
ess, treating a fellow Senator with dis-
dain. It is wrong.

We should all take stock of ourselves.
I am not accusing my colleagues of not
being sincere, but they have been sin-
cerely wrong. I am personally fed up
with it. If we want to fight every day
and just go after each other like people
who just don’t care about etiquette and
courtesy, I guess we can do that, but I
think it is the wrong thing to do.

I hope all of us will stop, take note of
what has been going on, and on both
sides start trying to work together. I
know it was tough for my Democrat
friends to lose the Presidential elec-
tion. I know that was tough. And they
didn’t think they were going to, and,
frankly, a lot of us didn’t think they
were going to. I did think that. But,
then again, I was one of two Senators
who supported Donald Trump, in my
opinion, with very, very good reason. I
am sure that doesn’t convince any
Democrats on the other side.

The fact is that we have to treat each
other with respect or this place is
going to devolve into nothing but a
jungle, and that would truly be a very,
very bad thing.

I am not perfect, so I don’t mean to
act like I am, but I have to say that all
of us need to take stock. We need to
start thinking about the people on the
other side. We need to start thinking
about how we might bring each other
together in the best interests of our
country and how we might literally
elevate the Senate to the position that
we all hope it will be.

I love all of my colleagues. There is
not one person in this body that I don’t
care for a lot. I disagree quite a bit
with some of my colleagues on the
other side, and even some folks on our
side, but that doesn’t mean that I have
to treat them with disrespect.

I yield the floor.

The PRESIDING OFFICER (Mrs.
ERNST). The Senator from Minnesota.

Ms. KLOBUCHAR. Madam President,
I first want to say a few words about
the Senator from Massachusetts and
her passion and what she has brought
to this Chamber. While I know she has
not been allowed to complete her re-
marks today, I know that will not si-
lence her, and we look forward to hear-
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ing from her tomorrow and many days
in the future on so many topics.

I also wanted to say something about
my friend from Utah. We have worked
together on so many bills. I have seen
firsthand that he means what he says
about treating this Chamber with the
dignity that we all deserve and that
the American people deserve.

Also, I was especially impressed by
the words from the Senator from Flor-
ida. When I see the majority leader and
the Democratic leader over there talk-
ing in the corner now, I think that is a
good sign, because I have never seen a
time where the Senate is more impor-
tant, as the Senator from Florida was
mentioning.

This is a moment in time where the
Senate will not just be a check and bal-
ance, but it is also a place for com-
promise. The one issue where I would
differ slightly with my friend and col-
league from Utah is that this isn’t just
about Democrats responding with sur-
prise or anger to the election of a new
President. There have been a lot of
things said in the last few months, in-
cluding calling judges ‘‘so-called
judges” and some of the discussions
and comparisons to foreign leaders, and
things that we have heard from the
White House in the last few weeks, in-
cluding the order that was issued that
some of our Republican colleagues ex-
pressed a lot of concern about and that
the Senate wasn’t involved in and that
a lot of law enforcement people weren’t
involved in.

There have been reasons that peo-
ple’s passions are high, and there are
reasons that are good ones because we
care about this country. So I hope peo-
ple will see that in perspective for why
people are reacting the way they do.

As for the Senator from Alabama, as
I would call him for the purpose of
these remarks, I am someone who has
worked well with him. We have done
bills together on adoption, and we have
worked together on trafficking, and I
am proud of the work I have done with
him. We have also gone to the State of
the Union together every single year,
and I value his friendship.

I came to the conclusion that I
couldn’t support him not for personal
reasons, but because of some of the
views he has expressed in the past and
his record on the Violence Against
Women Act, his views on immigration,
and his views relating to voting rights.

I think many of our colleagues, espe-
cially those who serve on the Judiciary
Committee, feel the same way—that
this wasn’t personal, but we simply had
a deep disagreement with some of his
views on certain issues.

Today I thought I would focus on the
voting rights issue. I spoke earlier
about the Violence Against Women
Act, and I think that is a good place to
start as we work together going for-
ward. We have seen an attack on Amer-
ica’s election system; we have had 17
intelligence agencies talking about the
fact that a foreign country tried to in-
fluence our election. It is the core of
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our democracy. I know the Senator
from Florida himself has said that this
time it happened to one candidate, one
party, and the next time it could be an-
other party, another candidate. So this
idea of voting—this idea of the freedom
to vote—is the core of our democracy.

One of the most important duties of
the Justice Department—and that is
the office for which the Attorney Gen-
eral would run—is safeguarding voters’
access to the ballot box. This issue is
important in my State. We had the
highest voter turnout of any State in
the country in this past election, and
part of the reason we had such a good
turnout is that we have good laws that
allow for people to vote. It allows for
same-day registration. We make it
easy for people to vote; we don’t make
it hard. For me, that is one of the
major duties of the Justice Depart-
ment, and that is to enforce our voting
rights.

I will never forget when I traveled to
Alabama in the last few years with one
of the leaders, Congressman JOHN
LEWIS, who was one of the 13 original
Freedom Riders. In 1964 he coordinated
the efforts for the Mississippi Freedom
Summit, recruiting college students
from around the country to join the
movement, to register African-Amer-
ican voters across the South. People
from my State went, and people from
every State in this Chamber went there
for that March.

On March 7, 1965, Congressman LEWIS
and 600 other peaceful protestors at-
tempted to march from Selma to Bir-
mingham to protest violence against
civil rights workers. As they reached
the crest of the Edmund Pettus Bridge,
they saw a line of troopers blocking
their way. At the end of the bridge,
those peaceful marchers were attacked,
just for calling for the right to vote.
JOHN LEWIS’s skull was fractured, and
he still bears that scar to this day.

The weekend that I went back there,
48 years after that bloody Sunday, was
the weekend that the police chief of
Montgomery actually handed Congress-
man LEWIS a badge and publicly apolo-
gized for what happened to him that
day, 48 years later. But as moving as
that apology was, we still have a duty
to make sure that those sacrifices were
not in vain. We also need to make it
easier for people to actually vote, and
that is a promise still unmet in Amer-
ica over 50 years later, whether it is
lines at voting booths or whether it is
laws in place that make it harder to
vote.

I just look at this differently, having
come from a high voter turnout State,
a State where we have same-day reg-
istration, and when we look at the
other high voter States that have that
same-day registration station—Iowa,
the Presiding Officer’s State is one of
them; that is not really a Democratic
State, yet they have a high voter turn-
out and people participate and feel a
part of that process. New Hampshire,
Vermont, these States are truly split,
but what we want to see is that kind of
participation.
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A couple of months after I was in
Selma, the Supreme Court handed
down its decision in the case of Shelby
County v. Holder. In this decision, the
Justices found that a formula in sec-
tion 4 of the Voting Rights Act was un-
constitutional. This formula was used
to decide which States and localities
needed to have Federal approval for
any changes made to their voting
rights laws, endangering the progress
made over the past 50 years.

According to a report by the Brennan
Center for Justice, following the
Shelby County decision, 14 States put
new voting restrictions in place that
impacted the 2016 Presidential elec-
tion. Three other States also passed re-
strictive voting measures, but those
laws were blocked by the courts. So the
harm is very real and very serious, and
we can’t sit by and just let this happen.

Specifically, we need a Department
of Justice that will vigorously enforce
the remaining sections of the Voting
Rights Act as well as the National
Voter Registration Act and the Help
America Vote Act. Currently, a major-
ity of the States are not complying
with the National Voter Registration
Act, leaving voting rolls outdated and
preventing eligible voters from casting
their ballots. Without a Department of
Justice that makes the enforcement of
these laws a priority, the rights of vot-
ers will continue to be infringed.

Congress also needs to take action
through legislation to make right what
came out of that Supreme Court deci-
sion. Effectively throwing out the
preclearance provision of the Voting
Rights Act just doesn’t make sense. As
Justice Ginsberg put so well in her dis-
sent, ‘“Ending preclearance now is like
throwing away your umbrella in a rain-
storm because you are not getting
wet.”

Those marchers in Selma sacrificed
too much for us not to fight back. That
is why I cosponsored legislation last
Congress that would amend the Voting
Rights Act.

I am under no illusion that amending
the Voting Rights Act in Congress will
be easy. It won’t be. We have seen some
bipartisan support. In fact, Congress-
man SENSENBRENNER, from my neigh-
boring State of Wisconsin, who spon-
sored the reauthorization in 2006,
called for Congress to restore the Vot-
ing Rights Act. As he put it, ‘“‘the Vot-
ing Rights Act is vital to America’s
commitment to never again permit ra-
cial prejudices in the electoral proc-
ess.”

Another issue I want to focus on this
evening that I raised in Senator SES-
SIONS’ hearing is the fundamental im-
portance of freedom of the press. My
dad was a newspaper reporter, and up
until a few years ago, he was still writ-
ing a blog. So I am especially sensitive
to, and concerned about, maintaining
the press’s role as a watchdog.

On a larger note, the role of journal-
ists is critical to our Nation’s democ-
racy. That is why our Founders en-
shrined freedom of the press in the
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First Amendment. When we look at
what we are seeing in the last few
years in our country, what concerns
me is this assault on democracy. We
have voting rights issues with people
unable to vote, with lines, with restric-
tive voting laws passed as opposed to
finding ways to allow more people to
vote. We have outside money in poli-
tics. Recently, we have some of the
things being said about judges, and
now we have some assault on this no-
tion of the freedom of the press.

Thomas Jefferson said that our first
objective should be to leave open ‘‘all
avenues to truth,” and the most effec-
tive way of doing that is through ‘‘the
freedom of press.” This is still true
today. Freedom of the press is the best
avenue to truth. In fact, these values
are more important now than ever, at
a time when people are not exactly val-
uing the freedom of the press.

I believe there are two distinct roles
journalists will hold that Congress
must preserve and strengthen in the
coming years. The first is providing the
people with information about their
government. Sometimes this is as sim-
ple as covering the passage of a new
law in a public forum. This work
doesn’t just lead to a better, informed
public. It can also lead to important
actions.

Thanks to excellent reporting from
across the country, Americans have
been energized in the past. For in-
stance, just a few weeks ago there was
an attempt to gut the Office of Con-
gressional Ethics over in the House.
That came out, people were outraged,
it was reported on, and they backed
down.

The second role we must preserve is
journalists’ responsibility to be fact-
checkers. They research, they provide
context, and, when they need to, they
correct. We need newspapers and media
to stand up for what is true and what
is factual. Unlike what was recently
said—not in this Chamber—the press
cannot simply keep its mouth shut.
The American people deserve the truth,
and we are all relying on journalists to
keep digging for it. I take this person-
ally and seriously.

In Senator SESSIONS’ hearing I asked
him whether he would follow the stand-
ards now in place at the Justice De-
partment, which address when Federal
prosecutors can subpoena journalists
or their records and serve to protect re-
porters engaged in news-gathering ac-
tivities. The previous two Attorneys
General both pledged not to put report-
ers in jail if they were simply doing
their job under the law.

The Senator from Alabama did not
make that commitment. When I asked
him about this in his hearing, he said
he had not yet studied those rules. He
also did not make a commitment when
I later asked him to do that on the
record.

The Senator from Alabama has also
raised concerns in the past about pro-
tecting journalists from revealing their
sources, including opposing the Free
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Flow of Information Act when it was
considered by the Judiciary Committee
in 2007, 2009, and 2013. So at this time,
when our freedom of the press has been
under attack at the highest levels of
government, I believe it is critically
important that our Justice Depart-
ment continues to function as an inde-
pendent voice that will protect the
ability of journalists to do their job.

Lastly, I want to take a moment to
focus on the importance of the Anti-
trust Division at the Department of
Justice. As ranking member of the
Antitrust Subcommittee, I am con-
cerned about the state of competition
in the marketplace. I wish to take a
few minutes on this issue.

I did ask Senator SESSIONS about this
at his hearing, and he said he was com-
mitted to an independent division in
the Justice Department and to con-
tinue that work without outside influ-
ence. I continue to believe that this
issue will be important because of the
massive amount of mergers we are see-
ing. The legal technicalities behind our
antitrust laws will not be familiar to
most Americans, but effective anti-
trust enforcement provides benefits we
can all understand. When companies
vigorously compete, they can offer con-
sumers the lowest prices and the high-
est quality goods and services.

Senator SESSIONS has stated that he
will support the independence of that
division, and I want to make clear how
critical this is. It is absolutely essen-
tial that our next Attorney General en-
forces our antitrust laws fairly and vig-
orously, and that this person protects
the integrity of the Antitrust Divi-
sion’s prosecutorial function from in-
appropriate influence. This is because
vigilant antitrust enforcement means
more money in the pockets of Amer-
ican consumers. The Attorney General
can do this by identifying and pre-
venting competition problems before
they occur, like stopping a merger that
would allow a few dominant players to
raise prices, or, when a merger is al-
lowed to move forward, putting condi-
tions in place to protect competition.

The next Attorney General will also
be able to stop price-fixing cartels that
hurt consumers by artificially inflating
prices for goods such as auto parts,
TVs, and tablet computers. Last year
alone, the Justice Department ob-
tained more than $1 billion in criminal
antitrust fines. Anticompetitive prac-
tices have serious impacts on con-
sumers; for example, pay-for-delay set-
tlements that Kkeep cheaper generic
drugs from coming onto the markets.
Estimates suggest that eliminating
those sweetheart deals would generate
over $2.9 billion in budget savings over
10 years and save American consumers
billions on their prescription drug
costs. That is why Senator GRASSLEY
and I worked on bipartisan legislation
to give the Federal Trade Commission
greater ability to block those anti-
competitive agreements. Our Preserve
Access to Affordable Generics Act
would increase consumers’ access to
cost-saving generic drugs.
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The bottom line is this. Antitrust en-
forcement is needed now more than
ever. We are experiencing a wave of
concentration across industries. Just
last year, then-Assistant Attorney
General for Antitrust Division Bill
Baer, a lifelong antitrust practitioner,
said his agency was reviewing deals
with such antitrust concerns that they
should never have made it out of the
corporate boardroom.

Not only will antitrust violations
mean higher prices for Americans and
less innovation, but the indirect effects
are equally troubling. There is concern
that undue concentration of economic
power would exacerbate income in-
equality. There is also concern that
concentration can hurt new businesses,
stifling innovation. Why would you in-
novate if there is just one or two firms?
Only effective antitrust enforcement
by the Attorney General will prevent
those harms, and effective enforcement
can occur only if the Department of
Justice makes enforcement decisions
based on the merits of the individual
case, rather than politics.

Traditionally, the White House has
not interfered with antitrust enforce-
ment decisions, but recent reports indi-
cate that the President has discussed
pending mergers with CEOs during on-
going antitrust reviews. Some compa-
nies have also publicly reported their
conversations with and their commit-
ments to the President. In both Sen-
ator SESSIONS’ hearing and in a follow
up letter, I raised this issue with him.
The Senator from Alabama said: ‘It
would be improper to consider any po-
litical, personal, or other non-legal
basis in reaching an enforcement deci-
sion.”

That is the correct answer. I plan to
rigorously protect the Antitrust Divi-
sion’s prosecutorial integrity to make
sure it is principled and is done right.
Antitrust and competition policy are
not Republican or Democratic issues. A
merger in the ag industry could have
an effect on farmers in Iowa, as the
Presiding Officer knows. These are con-
sumer issues, and these issues could
not be more important to all Ameri-
cans. We can all agree that robust com-
petition is essential to our free-market
economy and critical to ensuring that
consumers pay the best prices for what
they need.

I want to switch gears and conclude
today by speaking about the Presi-
dent’s Executive order regarding refu-
gees, especially those from Muslim
countries, which has caused so much
chaos across our country over the past
several weeks.

While I know Senator SESSIONS was
not involved in writing the Executive
order, it is very important that going
forward, obviously, the Attorney Gen-
eral and the Department of Justice’s
Office of Legal Counsel have a respon-
sibility to review Presidential Execu-
tive orders and assure they are legal
and done right.

I sent a letter, with Senators DURBIN,
WHITEHOUSE, FRANKEN, COONS, and
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BLUMENTHAL, and we asked Senator
SESSIONS what he would have done if
the President’s Executive order came
across his desk. As a former pros-
ecutor, I have long advocated for thor-
ough vetting and supported strong na-
tional security measures.

I believe that the No. 1 priority
should be making people safe. While
working to strengthen biometrics and
other security measures is a good goal,
this is not the way our government
should work—that an order should be
put out there without properly vetting
it and figuring out the effect it would
have on a four-year-old girl who is in a
refugee camp in Uganda. That hap-
pened.

In my State, there was a mom who
had two children, a Somali mother in a
refugee camp. She got permission to
come over to our State and to our
country as a refugee. But she was preg-
nant, and when she had that baby, that
baby did not have permission to come
with her. So she had a Sophie’s choice:
Does she leave the baby in the refugee
camp with friends and go to America
with her two other daughters, or do all
of them stay in the refugee camp in
Uganda? She made a decision that she
would go with her two older girls, that
that would be the safest thing for
them.

For 4 years, she worked to get the
child that was left behind in the ref-
ugee camp to America to be reunited
with her sisters. The baby, who is now
4 years old, was to get on a plane on
the Monday after the President’s Exec-
utive order was issued. The 4-year-old
could not get on that plane.

Senator FRANKEN and I got involved.
We talked to General Kelly. He was
more than generous with his time.
They made an exception, and the 4-
year-old is now in Minnesota. But it
should not take a Senator’s interven-
tion—as many of my colleagues know
that have worked on these cases—to
get a 4-year-old who is supposed to be
reunited with their family, something
that our government had worked on for
4 years and Lutheran Social Services in
Minnesota had worked on for 4 years.

If Senator SESSIONS is in fact con-
firmed as the next Attorney General,
these are actual issues he is going to
have to work on, and beyond that, we
have the issue of how people in our
country are afraid.

We have 100,000 Somalis in Min-
nesota. We have the biggest Somali
population in the country. A man who
works for me started with my office 10
years ago and has been our outreach to
the Somali community. He was just
elected to the school board.

We have Somalis elected to our city
council. They are part of the fabric of
life in our State. Congressman EMMER,
who actually took the seat held by
Michele Bachmann, is the cochair,
along with Congressman ELLISON, of
the Somali caucus in the House of Rep-
resentatives. We have not seen this as
a Democratic issue or a Republican
issue in our State. We have welcomed
these refugees.
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We have the second biggest popu-
lation of Hmong in the United States
of America. We have the biggest Libe-
rian population. We have one of the
biggest populations of people from
Burma. We have 17 Fortune 500 compa-
nies in our State. When these refugees
come over, they are legal workers, and
they are a major part of our economy.
So it is no surprise that during the last
year, when we heard the Kkind of rhet-
oric that we have heard, people have
been concerned—not just the refugees
themselves, not just their friends and
family, but a lot of people in our State.
The churches have gotten involved—all
kinds and every denomination in our
State—to stand up for our Muslim pop-
ulation. Why? Because they have all
heard the story. One of my most mem-
orable stories was from a family whom
I heard about when I was visiting with
some of our Muslim population in Min-
neapolis. This was a story of two adults
who actually had been in our State
during 9/11. And during 9/11, George
Bush stood up and he said: This isn’t
about a religion. This is about evil peo-
ple who did evil things, but it is not to
indict a religion.

His U.S. attorney at the time, the
Republican U.S. attorney, went around
with me—the elected prosecutor for the
biggest county in our State—and we
met with the Muslim population and
assured them they were safe and told
them to report hate crimes. The fam-
ily, these two adults, they were there
then. Nothing bad happened to them.
No one called them a name.

Fast-forward to this summer. They
are at a restaurant with their two lit-
tle children. They are just sitting there
having dinner.

A guy walks by and says: You four go
home. You go home to where you came
from.

The little girl looked up at her mom,
and she said: Mom, I don’t want to go
home and eat tonight. You said we
could eat out tonight.

The words of an innocent child. She
didn’t even know what that man was
talking about because she only knows
one home. That home is our State, and
that home is the United States of
America.

If Senator SESSIONS is confirmed for
this position, he is going to have an ob-
ligation to that little girl who was in
that restaurant and to all of the people
in our country because this is the Jus-
tice Department of the United States
of America.

As a former prosecutor, I know a big
part of that job is prosecuting cases
and doing all we can to keep America
safe from evildoers, but it is also about
keeping our Constitution and our
rights safe.

Madam President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. WHITEHOUSE. Madam Presi-
dent, the Attorney General of the
United States holds a vital and also
somewhat unique position in the Fed-
eral Government. The Attorney Gen-
eral of the United States is tasked with



S862

significant responsibilities that must
be executed independently, sometimes
even in defiance of the White House’s
wishes and interests.

The Attorney General of the United
States is tasked with enforcing our
laws fairly, justly, and evenhandedly,
as well as with protecting the civil and
constitutional rights of all Americans
of all persuasions, of all backgrounds.
The Attorney General of the United
States does not work for the President
so much as for the people and does not
serve the administration so much as
the law.

I have served in the U.S. Department
of Justice. I have felt its esprit de
corps, its pride. That pride is founded
on a firm sense of the Department’s
willingness to stand on what is right,
even against the wishes of the White
House. One fine example of this was At-
torney General Ashcroft challenging
and refusing to accede to the wishes of
the White House on the Bush adminis-
tration’s warrantless wiretapping of
Americans. The Department of Justice
is well aware of the importance of its
independence.

A successful Attorney General must
be stalwart in protecting the Depart-
ment from political meddling by the
administration or by Congress. We
need only look back to Attorney Gen-
eral Gonzales’s resignation to recall
how badly things turn out when an At-
torney General yields to political pres-
sure.

An Attorney General also makes pol-
icy decisions about where and how to
direct the Department’s $27 billion
budget and when and how to advise
Congress to recommend new laws and
modify existing policies. These are pol-
icy choices an Attorney General
makes. It is no answer to questions
about those policy choices to say: I will
follow the law. That doesn’t apply in
this arena of funding decisions and leg-
islative recommendations that are pol-
icy choices not dictated by law. Those
policy choices can have a profound ef-
fect on individuals, on communities,
and on the fabric of our Nations.

Americans should be able to trust
that their Attorney General will not
only enforce the laws with integrity
and impartiality but stand up for
Americans of all stripes and fight on
behalf of their rights. That is the prism
through which I evaluate Senator SES-
SIONS’ nomination.

I have known Senator SESSIONS for a
decade and have enjoyed working with
him on a number of pieces of legisla-
tion. However, the standard by which I
evaluate an Attorney General nominee
is whether Rhode Islanders will trust
that in the tough clinches, he will al-
ways be independent and always fair.

I have reviewed Senator SESSIONS’
career as an attorney and as a Senator,
as well as his testimony before the Ju-
diciary Committee. I have reflected on
my own duties and experience as my
State’s attorney general and as the
U.S. attorney in Rhode Island. I have
also served as an attorney in our State
attorney general’s office.
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By the way, the attorney general in
Rhode Island has full prosecutive au-
thority. Many States have a division in
which the attorney general has a nar-
row ambit of authority and district at-
torneys do the bulk of the criminal
prosecution—not so in Rhode Island.

I have also had the occasion to listen
closely to very strong and honest, seri-
ous concerns from Rhode Islanders who
have made it plain to me that they fear
what Senator SESSIONS would do as
head of the Justice Department. For
every constituent of mine who has ex-
pressed support of his nomination, 15
have expressed opposition.

Senator SESSIONS has fought against
fixing our immigration system, oppos-
ing as the leading opponent of bipar-
tisan legislation which, had it passed,
would have spared us much of the cur-
rent debate over walls and immigration.

Senator SESSIONS fought against our
bipartisan criminal justice and sen-
tencing reform bill.

Senator SESSIONS opposed reauthor-
izing the Violence Against Women
Act—a bill which is vitally important
to the Rhode Island Department of At-
torney General and to the anti-domes-
tic violence groups around Rhode Is-
land.

Senator SESSIONS’ record on support
of gay and Ilesbian Americans has
alarmed many Rhode Islanders. Public
statements and confirmation testi-
mony by Senator SESSIONS suggest
that he brings a religious preference to
the Department and that what he calls
secular attorneys would be, to him,
suspect compared to Christian attor-
neys. That distinction between a sec-
ular attorney and a religious attorney
is one that runs counter to very solid
principles upon which my State was
founded. Roger Williams brought to us
freedom of conscience.

Senator SESSIONS has called
Breitbart News a bright spot. I must
disagree. Breitbart News is not, to me,
a bright spot. Breitbart has published
baseless and inflammatory articles
with titles like ‘“Birth Control Makes
Women Unattractive and Crazy.”

In fairness, I should disclose that
Senator SESSIONS’ nomination carries
an additional burden with me as the
nominee of this President and this
White House. The need for an inde-
pendent Attorney General has rarely, if
ever, been greater.

On the campaign trail, the American
people witnessed Donald Trump glorify
sexual misconduct, mock a disabled re-
porter, and make disparaging remarks
about immigrants and minorities. We
all witnessed chants at Trump rallies
of ‘““lock her up.” At his confirmation
hearings, Senator SESSIONS excused
these as “‘humorously done.” In mass
rallies that also featured people get-
ting beaten and the press caged and
vilified, this didn’t seem very humor-
ous to many Americans. I think Ameri-
cans know that the good guys in the
movie are not the ones in the mob; the
good guy is the lawman who stands on
the jailhouse porch and sends the mob
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home. To me, that ‘“lock her up’’ chant
was un-American. I believe that across
the country it made honest prosecu-
tors’ stomachs turn.

Not surprisingly, many Americans
are fearful of what the Trump adminis-
tration will mean for them, for their
families, and for their country.

The problems with this President did
not end with the campaign. President
Trump and his family have brought
more conflicts of interest to the White
House than all other modern Presi-
dents and families combined. The pro-
posed Trump domestic Cabinet is an
unprecedented swamp of conflicts of in-
terest, failures of disclosure and divest-
ment, and dark money secrets. We have
not even been permitted, in the course
of our nomination advice-and-consent
process, to explore the full depth of
that unprecedented swamp because the
dark money operations of nominees
have been kept from us. In one case,
thousands of emails are still covered
up. The Trump White House traffics in
alternative facts, operates vindic-
tively, and is a haven for special inter-
est influence. None of this is good. All
of this suggests that there will be more
or less constant occasion for investiga-
tion and even prosecution of this ad-
ministration.

Independence is at a premium. Noth-
ing could have made this more clear
than the first disagreement between
the Trump White House and the De-
partment of Justice, whose outcome
was that the Acting Attorney Gen-
eral—a woman with 30 years’ experi-
ence in the Department, a career pros-
ecutor, former assistant U.S. attorney,
former U.S. attorney, and someone rec-
ognized for her leadership throughout
the Department—was summarily fired.

This is also not a good sign. In recent
history, Attorneys General Gonzales,
Meese, and Mitchell were politically
close to their Presidents, and the
Gonzales, Meese, and Mitchell tenures
did not end well.

Attorney General Mitchell worked
for President Nixon. They met when
their New York law firms merged in
the early 1970s, and they became law
partners. John Mitchell was the cam-
paign manager for Nixon’s 1968 Presi-
dential campaign. There were signs
that things weren’t quite right because
when Nixon nominated Mitchell to be
his Attorney General, he appealed di-
rectly to FBI Director Hoover not to
conduct the usual background check.
Mitchell ultimately resigned as Attor-
ney General in order to run President
Nixon’s reelection campaign. So the
political link between Mitchell and
Nixon was very close, and sure enough,
scandal ensued. Attorney General
Mitchell turned out to be a central fig-
ure of the Watergate scandal. As the
chairman of the reelection committee,
the famous CREEP, Mitchell was re-
sponsible for appointing G. Gordon
Liddy and approving the dirty tricks
program while still Attorney General.

That dirty tricks program ultimately
included breaking into national Demo-
cratic headquarters in the Watergate.
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The upshot of this was that Mitchell
was charged with conspiracy, obstruc-
tion of justice, and three counts of per-
jury. He was convicted on all counts,
and he served 19 months in prison.

Attorney General Edwin Meese was
also very close to President Reagan.
Meese joined the 1980 Reagan Presi-
dential campaign as Chief of Staff. He
ran the day-to-day campaign oper-
ations and was the senior issues ad-
viser. After the election, Edwin Meese
was given the job of leading the Reagan
transition, and once in office, Reagan
appointed Meese as Counselor to the
President. According to press accounts
at the time, Meese was known as some-
one who ‘“‘has known the President so
long and so well, he has become almost
an alter ego of Ronald Reagan.”” That
was the political background between
Meese and President Reagan.

Again, it did not end well. Meese
came under scrutiny for his role in the
Iran-Contra scandal. The congressional
committee that reported on the Iran-
Contra scandal in November 1987 deter-
mined that Meese had failed to take
appropriate steps to prevent members
of the administration from destroying
critical evidence. An independent coun-
sel named Lawrence Walsh finished a
report in 1993 that stated that Meese
had made a false statement when he
said Reagan had not known about the
1985 Iran-Contra deal. Iran-Contra was
not the only controversy that plagued
Attorney General Meese. A company
called Wedtech Corporation was seek-
ing Department of Defense contracts in
the early 1980s. The company hired
Meese’s former law school classmate
and his personal attorney, a lawyer
named E. Robert Wallach, to lobby the
Reagan administration on its behalf.
Attorney General Meese helped
Wedtech at Wallach’s urging get a spe-
cial hearing on a $32 million Army en-
gine contract, although the Army con-
sidered the company unqualified. Well,
the contract was awarded to Wedtech,
and then one of Meese’s top deputies
went to work for Wedtech.

The Federal criminal investigation
that resulted led to the conviction of
E. Robert Wallach, the former law
school classmate and personal attorney
of Meese, for whom he had set up the
meetings with the government.

Independent counsel James McKay
investigated the Wedtech contract, in-
cluding investigating allegations of
misconduct by Meese. While Meese was
never convicted, he resigned following
the issuance of the independent coun-
sel’s 800-page report.

Third is Attorney General Gonzales.
Attorney General Gonzales was close
to then-Governor Bush in Texas. He
was his general counsel. When Gov-
ernor Bush became President Bush,
Gonzales came to Washington to serve
as White House Counsel. He was ap-
pointed Attorney General in 2005. Dur-
ing his tenure at the Department of
Justice, there were multiple investiga-
tions, many of which played out before
the Senate Judiciary Committee, in-
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volving the Warrantless Wiretapping
Program, the U.S. attorney’s scandal,
and inquiries into the Department’s
management of the torture program
legal opinions.

Ultimately, Members of both Houses
of Congress called for Attorney General
Gonzales’s resignation—or demanded
that he be fired by the President—and
Attorney General Gonzales resigned.

There is a track record here of Attor-
neys General who are politically close
to a President coming into harm’s way
and doing poorly in the Department.
One particular office that is vulnerable
to this kind of undue proximity, and
failure of independence, is a body in
the Department of Justice called the
Office of Legal Counsel. Jack Gold-
smith, a former head of the Office of
Legal Counsel—and a Republican, by
the way—testified before the Senate
Judiciary Committee that ‘“‘more than
any other institution inside the execu-
tive branch, OLC is supposed to provide
detached, apolitical legal advice.” And
it has an honorable tradition of pro-
viding such advice to a remarkable de-
gree, but under the Bush administra-
tion, the OLC departed from that tradi-
tion. It came up in a number of ways.
The first was during our investigation
into President Bush’s Warrantless
Wiretapping Program.

When Office of Legal Counsel memos
supporting the program came to light,
I plowed through a fat stack of those
classified opinions that were held in se-
cret over at the White House and
pressed to have some of the statements
declassified. Here are some of the
statements that were declassified
found in those OLC opinions:

An Executive order cannot limit a Presi-
dent. There is no constitutional requirement
for a President to issue a new Executive
order whenever he wishes to depart from the
terms of a previous Executive order.

So this means a President could issue
an Executive order, have it published
in the Federal Register, put it forward
as the policy of the administration—a
direction to all the attorneys in the ad-
ministration—and then secretly depart
from it without ever changing what the
public is told about the policy. A the-
ory like this allows the Federal Reg-
ister, where these Executive orders are
assembled, to become a screen of false-
hood, behind which illegal programs
can operate in violation of the very Ex-
ecutive order that purports to control
the executive branch. That was just
one.

Another one I will quote: ‘““The Presi-
dent exercising his constitutional au-
thority under Article II, can determine
whether an action is a lawful exercise
of the President’s authority under Ar-
ticle I1.”

If that sounds a little bit like pulling
yourself up by your own bootstraps,
well, it sounds that way to me, too, and
it runs contrary to a fairly basic con-
stitutional principle announced in the
famous case of Marbury v. Madison—
which every law student knows—which
says: ‘It is emphatically the province
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and duty of the judiciary to say what
the law is.”

A third example—and this is another
quote from an OLC opinion: ‘“The De-
partment of Justice is bound by the
President’s legal [opinions.]”’

Well, if that is true, what is the point
of a President sending matters over to
the Department of Justice for legal re-
view? If the President did it, and it is
therefore automatically legal, there
would be no function to the Depart-
ment of Justice accomplishing that
legal review.

So in this area of warrantless wire-
tapping, the Office of Legal Counsel
within the Department of Justice came
up with what seemed to be quite re-
markable theories in the privacy and
secrecy of that office, in those classi-
fied opinions that are really hard to
justify in the broad light of day. That
is why independence matters so much.
Obviously, the White House wanted
those opinions to say what they said,
but in the clear light of day, they don’t
hold up.

Let us move on from the warrantless
wiretapping opinions of the Bush De-
partment of Justice to the OLC opin-
ions that the Bush administration used
to authorize waterboarding of detain-
ees. Again, I was one of the first Sen-
ators to review the OLC opinions, and
when I read them, I will say I was quite
surprised. I was surprised not just by
what they said but by what they didn’t
say. One thing that was entirely omit-
ted was the history of waterboarding.
Waterboarding was used by the Spanish
Inquisition, by the Khmer Rouge in
Cambodia, by the French-suppressing
revolts in Algeria, by the Japanese in
World War II, and by military dictator-
ships in Latin America. The technique,
as we know, ordinarily involves strap-
ping a captive in a reclining position,
heels overhead, putting a cloth over his
face, and pouring water over the cloth
to create the impression of drowning.
Senator JOHN McCCAIN, held captive for
more than 5 years by the North Viet-
namese, said this of waterboarding:

It is not a complicated procedure. It is tor-
ture.

American prosecutors and American
judges in military tribunals after
World War II prosecuted Japanese sol-
diers for war crimes for torture on the
evidence of their waterboarding Amer-
ican prisoners of war. None of that his-
tory appeared in the Office of Legal
Counsel opinion.

The other major thing the Office of
Legal Counsel overlooked was a case
involving a Texas sheriff who was pros-
ecuted as a criminal for waterboarding
prisoners in 1984. Let’s start with the
fact that this was a case that was
brought by the Department of Justice.
It was the U.S. attorney for that dis-
trict who prosecuted the sheriff. The
Department of Justice won the case at
trial.

The case went up on appeal to the
U.S. Court of Appeals for the Fifth Cir-
cuit, the court one level below the U.S.
Supreme Court. In its appellate deci-
sion, the U.S. Court of Appeals for the
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Fifth Circuit described the technique
as ‘“‘water torture.”

All a legal researcher had to do was
to type the words ‘“‘water’” and ‘‘tor-
ture” into the legal search engines
Lexis or Westlaw, and this case would
come up: United States v. Lee. You can
find it at 744 F2d 1124.

Over and over in that published ap-
pellate opinion by the second highest
level of court in the Federal judiciary,
they described the technique as tor-
ture. Yet the Office of Legal Counsel
never mentioned this case in their de-
cision.

Ordinarily, what a proper lawyer is
supposed to do, if they find adverse
precedent—i.e., decisions that appear
to come down a different way than the
argument the lawyer is making—is
they report the decision to the court,
and then they try to distinguish it,
they try to convince the judge they are
before why that case was either wrong-
ly decided or does not apply on the
facts of their case. But the Office of
Legal Counsel did not offer any effort
to distinguish the Fifth Circuit deci-
sion; it simply pretended it did not
exist or it never found it. It is hard to
know which is worse.

At sentencing in the Lee case, the
district judge admonished the former
sheriff who had been found guilty of
waterboarding: ‘“The operation down
there would embarrass the dictator of a
country.”

Well, it is also pretty embarrassing
when what is supposed to be the insti-
tution inside the executive branch that
is supposed to provide detached, apo-
litical legal advice in an honorable tra-
dition of providing such advice, to a re-
markable degree, to quote Professor
Goldsmith, misses a case so clearly on
point.

That was not the only OLC error. In
addition to the warrantless wire-
tapping statements, in addition to the
Office of Legal Counsel opinions on
waterboarding, they undertook a re-
view of the Foreign Intelligence Sur-
veillance Act.

In the Foreign Intelligence Surveil-
lance Act is something called an exclu-
sivity provision. It says this: The For-
eign Intelligence Surveillance Act
‘‘shall be the exclusive means by which
electronic surveillance and the inter-
ception of domestic wire, oral and elec-
tronic communications may be con-
ducted.”” Shall be the exclusive means.
Seems pretty clear. But the Office of
Legal Counsel said about that lan-
guage—I quote them here: Unless Con-
gress made a clear statement in the
Foreign Intelligence Surveillance Act
that it sought to restrict Presidential
authority to conduct wireless searches
in the national security area, which it
has not, then the statute must be con-
strued to avoid such a reading—which
it has not.

Congress said that this shall be the
exclusive means. If the OLC was not
happy reading the language of the stat-
ute, they could go to a court where this
language had already been construed.
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The decision was called United States
v. Andonian, and the judge in that case
ruled that this language, the exclu-
sivity clause—I am quoting the court’s
decision—‘‘reveals that Congress in-
tended to sew up the perceived loop-
holes through which the President had
been able to avoid the warrant require-
ment.”

The exclusivity clause makes it im-
possible for the President to opt out of
the legislative scheme by retreating to
his inherent executive sovereignty over
foreign affairs. The exclusivity clause
assures that the President cannot
avoid Congress’s limitations by resort-
ing to inherent powers.

In the face of that case law, the Of-
fice of Legal Counsel held that Con-
gress had not said what it said and this
was not exclusive language, even
though a court had said so.

The reason I share those three stories
is because it really matters in impor-
tant issues when the Department of
Justice has the capability and the
courage to stand up to the President. It
really matters when they get it wrong.
It really matters when they say things
that simply are not correct or legally
sound in order to support a warrantless
wiretapping program. It really matters
when they don’t find the case on point
to evaluate whether waterboarding is
torture. It really matters when they go
around a clear congressional statute
which a judge has said closes the door
to going around that statute by simply
saying privately: Well, that door is not
actually closed. It matters.

I have insufficient confidence that as
Attorney General, Senator SESSIONS
will be able to stand up to the kind of
pressure we can expect this White
House to bring. We know that this
White House operates vindictively and
likes to push people around.

We found out recently that Mr.
Bannon went running over to see Gen-
eral Kelly to tell him to undo the green
card waiver of the Muslim ban. Thank-
fully General Kelly refused and stuck
by his duty. But this is the kind of
White House we have, where they try
to push people around to do the wrong
thing.

They are so contemptuous of author-
ity outside their own that they are
willing to attack a Federal judge who
disagrees with them, calling him a ‘‘so-
called judge.” They are willing to fire
an Acting Attorney General who dis-
agrees with them, firing her summarily
and accusing her of betrayal. The pres-
sure this White House can be expected
to bring on the Department of Justice
to conform itself not to the law but to
the political demands of the President
is going to be intense.

Moreover, the conflicts of interest
that crawl through this White House
and that crawl over this swamp Cabi-
net offer every reasonable cause to be-
lieve that there will have to be inves-
tigations and prosecutions into this ad-
ministration.

That combination of a target-rich en-
vironment in this administration for
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investigation and prosecution with a
vindictive White House that does not
hesitate to try to bully officials into
conformity calls for the highest degree
of independence. I do not feel Senator
SESSIONS makes that standard. He was
too close to the President during the
political race. He has not stood up
against any of those excesses I have
mentioned since then. It is with regret
that I must say I will not be able to
vote to confirm him.

One of the reasons I became a lawyer
was because of “To Kill a Mocking
Bird.” As a kid, I just loved Atticus
Finch. He is great in the movie. He is
even better in the book. Some of the
things that Atticus Finch says about
the law and about human nature are so
brave and so profound that from the
first time I read that book, boy, I
would love to have been Atticus Finch.
I would love to have had the chance to
stand in the breach when everyone was
against you and stick up for doing
something that was right. Gosh, that
felt so great.

Like the scene in many movies, the
hero is not a part of the mob, not car-
rying a torch toward the jailhouse; the
hero is the lonely lawman who sits on
the porch and won’t let the mob in.
That is what I think we are going to
need in our next Attorney General.

I yield the floor.

The PRESIDING OFFICER (Mr. SUL-
LIVAN). The Senator from Oregon.

Mr. MERKLEY. Mr. President, I will
be speaking later tonight, perhaps
about 2 o’clock, possibly on through 4
o’clock, but I wanted to take a few mo-
ments now and share some of the letter
that was discussed earlier and share it
in a fashion that is appropriate under
our rules. I would like to thank very
much my colleague from New Jersey
for yielding a few minutes in order to
do so.

I think it is important for us to un-
derstand the context of what this let-
ter was all about. This letter was a
statement of Coretta Scott King, and it
was dated Thursday, March 13, 1986.
She noted: “My longstanding commit-
ment which I shared with my husband
Martin’’—of course that is Martin Lu-
ther King—‘‘to protect and enhance the
rights of black Americans, rights
which include equal access to the
Democratic process, tells me to testify
today.” Then in her letter she goes on
to essentially present an essay about
the essential role of voting rights in
our country, and so I will continue to
read in that regard. She says:

The Voting Rights Act was and still is vi-
tally important to the future of democracy
in the United States. I was privileged to join
Martin and many others during the Selma to
Montgomery march for voting rights in 1965.
Martin was particularly impressed by the de-
termination to get the franchise of blacks in
Selma and neighboring Perry County. As he
wrote—

Now she is quoting Martin Luther
King—

““Certainly no community in the history of
the negro struggle has responded with the
enthusiasm of Selma and her neighboring
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town of Marion. Where Birmingham de-
pended largely upon students and unem-
ployed adults to participate in nonviolent
protests of the denial of the franchise, Selma
has involved fully 10 percent of the negro
population in active demonstrations and at
least half the negro population of Marion
was arrested on 1 day.”

That was the end of the quote from
her husband. She continued writing:

Martin was referring, of course, to a group
that included the defendants recently pros-
ecuted for assisting elderly and illiterate
blacks to exercise that franchise.

Each time she refers to franchise, she
is referring to this fundamental right
to vote under our Constitution.

And she continued:

In fact, Martin anticipated from the depth
of their commitment 20 years ago, that a
united political organization would remain
in Perry County long after the other march-
ers had left. This organization, the Perry
County Civic League, started by Mr. TURNER,
Mr. Hogue, and others, as Martin predicted,
continued ‘‘to direct the drive for votes and
other rights.”

That is a quote from her husband.
And then she continued. In this letter,
she says:

In the years since the Voting Rights Act
was passed, Black Americans in Marion,
Selma, and elsewhere have made important
strides in their struggle to participate ac-
tively in the electoral process. The number
of Blacks registered to vote in key Southern
states has doubled [she said] since 1965. This
would not have been possible without the
Voting Rights Act.

She continues in her essay. She says:

However, Blacks still fall far short of hav-
ing equal participation in the electoral proc-
ess. Particularly in the South, efforts con-
tinue to be made to deny Blacks access to
the polls, even where Blacks constitute the
majority of the voters. It has been a long up-
hill struggle to keep alive the vital legisla-
tion that protects the most fundamental
right to vote. A person who has exhibited so
much hostility to the enforcement of those
laws, and thus, to the exercise of those rights
by Black people should not be elevated to
the federal bench.

She continues in her letter to note:

Twenty years ago, when we marched from
Selma to Montgomery, the fear of voting was
real, as the broken bones and bloody heads in
Selma and Marion bore witness. As my hus-
band wrote at the time, ‘it was not just a
sick imagination that conjured up the vision
of a public official sworn to uphold the law,
who forced an inhuman march upon hun-
dreds of Negro children; who ordered the
Rev. James Bevel to be chained to his sick-
bed; who clubbed a Negro woman registrant,
and who callously inflicted repeated brutal-
ities and indignities upon nonviolent Ne-
groes peacefully petitioning for their con-
stitutional right to vote.

This is what Martin Luther King is
referring to was the specific actions of
sheriffs in the South who were rep-
resenting the law. And then Coretta
Scott King continued:

Free exercise of voting rights is so funda-
mental to American democracy that we can-
not tolerate any form of infringement of
those rights. Of all the groups who have been
disenfranchised in our nation’s history, none
has struggled longer or suffered more in the
attempt to win the vote than Black citizens.
No group has had access to the ballot box de-
nied so persistently and intently.
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Over the past century, a broad array of
schemes have been used in attempts to block
the Black vote. The range of techniques de-
veloped with the purpose of repressing black
voting rights run the gamut from the
straightforward application of brutality
against black citizens who tried to vote, to
such legalized frauds as ‘‘grandfather clause”’
exclusions and rigged literacy tests.

Now she proceeds to note that other
techniques were used to intimidate
Black voters and that included inves-
tigations into the absentee voting
process, and this concerned her a great
deal. And she notes that Whites have
been using the absentee process to
their advantage for years without inci-
dent. Then, when Blacks, realizing its
strength, began to use it with success,
criminal investigations were begun.

Then she proceeds to address that
there were occasions where individuals
with legal authority chose to initiate
cases specifically against African
Americans while ignoring allegations
of similar behavior by Whites, ‘‘choos-
ing instead to chill the exercise of the
franchise by Blacks by his misguided
investigation.”

Let me continue later in the letter.
She addresses her concern over the
prosecution illegally withholding from
the defense critical statements made
by witnesses and that witnesses who
did testify were pressured and intimi-
dated into submitting the ‘‘correct”
testimony. That is incorrect testi-
mony.

Many elderly Blacks were visited multiple
times by the FBI who then hauled them over
180 miles by bus to a grand jury in Mobile
when they could have more easily testified
at a grand jury twenty miles away in Selma.
These voters, and others, have announced
they are now never going to vote again.

She obviously is addressing issue
after issue that affected the Black
franchise, the franchise of African
Americans, the ability to vote, and
then she returns to her essay about
how important this is.

The exercise of the franchise is an essen-
tial means by which our citizens ensure that
those who are governing will be responsible.
My husband called it the number one civil
right. The denial of access to the ballot box
ultimately results in the denial of other fun-
damental rights. For, it is only when the
poor and disadvantaged are empowered that
they are able to participate actively in the
solutions to their own problems.

Coretta Scott King continues:

We still have a long way to go before we
can say that minorities no longer need to be
concerned about discrimination at the polls.
Blacks, Hispanics, Native Americans and
Asian Americans are grossly underrep-
resented at every level of government in
America. If we are going to make our time-
less dream of justice through democracy a
reality, we must take every possible step to
ensure that the spirit and intent of the Vot-
ing Rights Act of 19656 and the Fifteenth
Amendment of the Constitution is honored.

The federal courts hold a unique position
in our constitutional system, ensuring that
minorities and other citizens without polit-
ical power have a forum in which to vindi-
cate their rights. Because of this unique role,
it is essential that the people selected to be
federal judges respect the basic tenets of our
legal system: respect for individual rights
and a commitment to equal justice for all.
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The integrity of the Courts, and thus the
rights they protect, can only be maintained
if citizens feel confident that those selected
as federal judges will be able to judge with
fairness others holding differing views.

And she concludes her letter having
examined a number of incidents in the
historical record with this conclusion:

I do not believe Jefferson Sessions pos-
sesses the requisite judgment, competence,
and sensitivity to the rights guaranteed by
the federal civil rights laws to qualify for ap-
pointment to the federal district court.

And that is the context of her letter;
that voting rights matter a tremen-
dous amount. I applaud the efforts of
my colleague from Massachusetts to
make this point and share this essay
with the body of the Senate earlier this
evening.

Mr. WHITEHOUSE. Will the Senator
yield for a question?

Mr. MERKLEY. I yield.

Mr. WHITEHOUSE. Mr. President,
may I ask the Senator, through the
Chair, if the letter from which he just
read has a date?

Mr. MERKLEY. Well, the answer is
that it does have a date, and that is
Thursday, March 13, 1986.

Mr. WHITEHOUSE. 1986. And is the
Senator aware of the occasion that
brought this letter to the Senate?

Mr. MERKLEY. I am.

Mr. WHITEHOUSE. What was that
occasion?

Mr. MERKLEY. That occasion was a
hearing before the Senate Judiciary
Committee regarding the potential ap-
pointment of the individual to the U.S.
District Court for the Southern Dis-
trict of Alabama.

Mr. WHITEHOUSE. And this letter
was made a matter of record in that
hearing?

Mr. MERKLEY. I do not know if it
was made a matter of record.

My impression initially was that she
had read this letter at the hearing, but
I am not sure if it was presented in per-
son or as a document submitted to the
committee.

Mr. WHITEHOUSE. But clearly the
content of this letter has been a matter
known to the Senate and, depending on
what the facts may show, may actually
have been a record of the Senate for
more than 30 years.

Mr. MERKLEY. I believe that is
probably correct.

Mr. WHITEHOUSE. So a Senator of
the United States has been accused of
violating a rule of the Senate for re-
stating to the Senate a phrase that has
been a matter of record in the Senate—
if, indeed, that is the case—for 30
years.

I yield the floor.

———————

MORNING BUSINESS

TRIBUTE TO ADMIRAL LLOYD R.
“JOE” VASEY

e Mr. MCCAIN. Mr. President, last
week, we celebrated the 100th birthday
of an American for whom my family
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