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careers. We have heard so many
speeches from the other side about def-
icit reduction. I think my colleagues
were sincere. Why are they abandoning
it now?

Every one of our colleagues knows
that we could do a lot better job in a
tax bill at reducing the deficit than we
have here. From the very beginning,
Democrats have told our Republican
colleagues that we want to work with
them on tax reform, we want to lower
taxes on the middle class, we want to
reduce burdens on small businesses, we
want to erase the incentives that send
jobs overseas and bring jobs back
home, and we want to do all these
things in a way that doesn’t add to the
deficit.

From the very beginning, Repub-
licans have said to us: We are not in-
terested in working with you. We are
going to draft it ourselves and use rec-
onciliation so we don’t need your
votes, and you can vote for our bill if
you want.

That is not bipartisanship, what the
Republican leadership has done.

I know there are some Republicans
on the other side who wish we could
work together. Well, we can. Today at
11 a.m., I think more than a dozen—
certainly a large number of Democrats
went to the Press Gallery and said: We
want to work with our Republican col-
leagues to create a better bill.

They came and visited me last night.
I encouraged them to do it. This lead-
er—this leader—is not going to stand
in the way of bipartisan reform that
meets the goals we have talked about:
helping the middle class, reducing the
deficit, not unduly or in any way aid-
ing the 1 percent.

Bipartisanship and compromise are
very possible on tax reform. It is an
issue crying out for a bipartisan solu-
tion. There are a lot of areas in which
we agree. We have to work to find a
middle ground that is acceptable to
both parties. I daresay it would be a
better bill for the American middle-
class than the one we are looking at
right now.

———————

NOMINATION OF GREGORY
KATSAS

Mr. SCHUMER. Finally and briefly,
Mr. President, because I know my col-
leagues are waiting, on the Katsas
nomination, the DC Circuit is often
called the second most powerful court
in the Nation because it adjudicates so
many highly charged political issues,
including cases that deal with the lim-
its of Executive power and regulations
issued by Federal agencies. As exam-
ples, major cases on climate regula-
tions, the CFPB, and gun safety laws in
the District of Columbia are now before
that court. On such a court, we should
prize independence and moderation and
look warily at candidates with highly
political backgrounds.

Unfortunately, Gregory Katsas has
been intimately involved in a number
of the most partisan and legally dubi-
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ous Executive orders of the current ad-
ministration. He was involved in the
President’s controversial travel ban,
his decisions to terminate DACA, to
end transgender service in the mili-
tary, and to establish an election in-
tegrity commission based on the lie
that 3.5 million people voted illegally
in the last election.

His tenure and views in the Trump
administration raise important ques-
tions about his independence and mod-
eration, particularly on a court that
will likely hear cases related to the
very same issues he worked on in the
White House. He appears to be another
example of the Republican majority
pushing judges from a political ex-
treme of their party as a way of ad-
vancing their interests in lieu of a leg-
islative agenda, which has floundered.

I will vote no on his nomination and
urge all of my colleagues to do the
same.

Mr. President, I yield the floor.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

EXECUTIVE SESSION

EXECUTIVE CALENDAR

The PRESIDING OFFICER. Under
the previous order, the Senate will pro-
ceed to executive session and resume
consideration of the following nomina-
tion, which the clerk will report.

The senior assistant legislative clerk
read the nomination of Gregory G.
Katsas, of Virginia, to be United States
Circuit Judge for the District of Co-
lumbia Circuit.

——————

RECESS

The PRESIDING OFFICER. Under
the previous order, the Senate stands
in recess until 4 p.m.

Thereupon, the Senate, at 12:40 p.m.,
recessed until 4 p.m. and reassembled
when called to order by the Presiding
Officer (Mr. STRANGE).

————

EXECUTIVE CALENDAR—Continued

The PRESIDING OFFICER. Under
the previous order, there are 90 min-
utes of debate remaining on the Katsas
nomination, equally divided between
the leaders or their designees.

The Senator from Oklahoma.

THE DEFICIT

Mr. LANKFORD. Mr. President, I
want to address this body and talk
about an issue that we do not talk
about enough—the deficit. It is an
issue that, for whatever reason, we
have stopped talking about in Wash-
ington, DC. We talk about tax policy,
which we should. We talk about dis-
aster relief areas, which we should. We
talk about healthcare policy, which we
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should, and a lot of other things. We
have stopped talking about the debt
and deficit, and I think that is a mis-
take for us.

You see, after 2011, the trend moved
from a high point. Deficit spending
that year was $1.3 trillion—over-
spending in a single year. After that
point, the deficit went down a little bit
each year until 2015. In 2016 our deficit
number—that is a single year of over-
spending—started going back up. It
went up in 2016, and it went up again in
2017. It is turning in the wrong direc-
tion. As you will recall and as many
people in this body will recall, deficits
were a major topic for us starting in
2010. Each year, Congress was trying to
find ways to be able to reduce the def-
icit. That does not seem to be the issue
anymore.

What I bring is a set of solutions and
a set of ideas. How do we get out of
this? Are there bipartisan solutions to
actually deal with deficit over-
spending? There are priority things
that we need to spend money on, and
we should spend money on those
things. Yet, as to the things that are
nonessential for us and on which we
might all find some way to agree that
there is a better way to be able to
spend our dollars, we should.

So this week I have produced our
third annual ‘“‘Federal Fumbles’ book.
We call it ‘100 ways the Federal Gov-
ernment has dropped the ball.”” None of
these should be all that controversial,
though we will not agree with all of
them. But there are simple ways to
look at what the Federal Government
is doing, what it is not doing, where we
are spending, where we are over-
spending, and where additional over-
sight is needed. There is no problem in
this country that can’t be solved, and,
certainly, our deficit is an issue that
can be solved. We just have to commit
to each of us making the decision that
this is actually important and that we
are going to try to resolve this to try
to get us back toward balance.

I have lumped all of these issues from
this book back into a whole series of
different process things because each
one of the 100 things that we identify is
not just a stand-alone; it is part of a
bigger problem. So I have put them to-
gether into budget process reforms and
grant process reforms, which allow for
more transparency in how decisions are
made and as to what decisions have
been made. I would say, as well, that
there are Senate rule changes that are
going to be needed to be able to resolve
any of these issues. We put together
these four big blocks to be able to ask:
What are we actually dealing with? Let
me just give you a couple of ideas.

If we are going to actually deal with
some of the budget issues, we are going
to have to actually deal with the budg-
et process. We are not going to get a
better product until we get a better
process. Since 1974, the Budget Act has
only worked four times, and every year
the American people have asked over
and over: What just happened? How
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come we are back in this budget fight?
How come it is at the end of the year?
How come this is not resolved? Because
we have a bad process—that is why.
Our process is not constitutional. It is
the product of a law that was put in
the Budget Act. We need to be able to
change that, and I think there are
some basic ways to be able to resolve
that.

I would like to do budgeting and ap-
propriations every 2 years. That would
give us more time to be able to do more
oversight, and that would give us more
time for floor debate on it to be able to
walk through this. There are multiple
other areas that need to be resolved,
like aligning our committees and other
things that need to be done if we are
actually going to get budget work
done. In the meantime, we need to be
able to push through what we can with
the greatest efficiency, but, long term,
we are going to have to fix the broken
process that we have.

We should fix the grant-making proc-
ess. There has been a lot of pressure to
be able to move dollars toward grants
because now we have put more and
more restrictions on contracting. Be-
cause there are very few restrictions on
grants, a lot of agencies are now spend-
ing more on grants than they are on
contracting, and they are pushing dol-
lars out the door with there being very
little supervision.

We have to work on transparency. I
am ashamed to say that for 6 years I
have pushed on a very simple bill
called the Taxpayers Right-To-Know
Act. It passed unanimously in the
House in 2 different years. It came over
to the Senate, and it got tied up. The
Taxpayers Right-To-Know Act is very
simple. It asks every agency to list ev-
erything that it does. What a shocking
thing it would be to actually know ev-
erything that every agency does—to be
able to see what it does, what it spends
on it, how many employees it allocates
to it, and how many people it serves.

Every business in America can give a
list of everything that it does except
for the Federal Government. We can-
not. We should. It would give the op-
portunity for agency heads to find out,
before they start a program, and to
know if someone else already does it in
the Federal Government. I have talked
to multiple agency individuals now,
under two different Presidents, who
have said that they have started a pro-
gram, gotten it developed, committed
people to it, and then a couple of
months or years later determined that
somebody else was already doing it.
Even our agency folks do not know
what the other agencies are doing. This
should be a simple, straightforward so-
lution to be able to help our agencies
and to be able to help all of us have
greater supervision over the budget.

The fourth thing is dealing with Sen-
ate rule changes. If we do not solve the
issue of our nominations, we will never
be able to get actual legislation on the
floor and get back to debate again. We
have stopped debating on major bills.

CONGRESSIONAL RECORD — SENATE

We have stopped debating on small
bills. Because it takes so much time, it
is easier to just not do it at all. That is
not what the American people sent us
here to do. When we say that the Sen-
ate cannot debate a topic, no one can
believe it. That rule doesn’t get better
based on inactivity. It gets better when
we actually fix the basic problem that
we have, and that is getting us back to
debate and solving the nomination
process. Let’s actually get this re-
solved.

In saying all of that, all of the things
that are in this book this year are
things that I and my staff and my
team—and Derek Osborn, who has led
in all of the compilation of this on my
team—have put together. We have put
together this basic package to say:
Here are 100 items. Quite frankly, I
would hope that all 100 Senators could
go through budget areas and that ev-
erybody could find 100 items and could
identify them and say: Let’s compare
our lists and then ask: What are we
going to do to be able to deal with the
debt and deficit? How are we going to
deal with some of the spending and in-
efficiencies of the Federal Govern-
ment? We would probably have 100 dif-
ferent lists, but I would bet that, of the
100 different lists, we would find a lot
of common ground, and we would actu-
ally start to solve some things.

What type of things did we find on
our list this year? Let me give you
some examples.

The National Science Foundation did
a grant this past year to study the ef-
fects and how things are going for refu-
gees in Iceland. Now, I am sure that
the country of Iceland would like to
know how it is going for their refugees,
and maybe even the U.N. would like to
know, but I am a little stunned that
the National Science Foundation used
American tax dollars to study refugees
in Iceland.

The National Endowment for the
Arts did a grant this past year to help
pay for a local community theater in
New Hampshire in its performance of
“Doggie Hamlet.” ‘“Doggie Hamlet” is
an outdoor presentation in which a
group of people yells and sings around
a group of sheep and sheep dogs. I have
watched the performance, and I think
it is fine if the folks of New Hampshire
want to do that performance. I am just
not sure why the people of Oklahoma
are being forced through their Federal
tax dollars to pay for the production of
“Doggie Hamlet.”

Last year, the Department of Defense
moved some equipment into Kuwait to
be able to give it to the Iraqi army. So
$1 Dbillion worth of equipment was
moved into Kuwait to give it to the
Iraqi army—Humvees, small arms,
mortars. All of that is fine, as we were
helping to equip the Iraqi army to
allow them to be able to defend them-
selves. The problem is that we lost
track of them somewhere between Ku-
wait and Iraq, and the DOD doesn’t
know what happened to $1 billion of
equipment after it was delivered to Ku-
wait.
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The IRS has had multiple issues that
we have tried to identify in different
segments of this. One is that several
years ago we noticed that the IRS was
rehiring employees whom it had fired—
the employees who were not paying
their income taxes but were working
for the IRS or the employees who were
using their positions to spy on other
Americans and pull up their tax infor-
mation just because of their own inter-
ests. It is a fireable offense at the
IRS—and it should be—to violate an
American’s privacy. The problem is
that the IRS has started rehiring those
same people right back. I don’t know
many companies that fire somebody
and then later decide they are going to
change their minds and rehire him,
but, apparently, the IRS has become
proficient at that. We identified it sev-
eral years ago. The IRS said it would
stop it. We did a check on that last
year, and guess what. The IRS is still
doing it—rehiring the employees it has
fired, some of them even with their
files that are stamped ‘‘do not hire.”
The IRS hired them anyway. We have
to be able to stop that.

The IRS also did a study, through a
program that it has, to be able to re-
search tax compliance—nmot of chang-
ing tax rules, just of how people are
complying with the tax rules and eval-
uating: Are they paying the correct
amount of tax? Quite frankly, our tax
system is so incredibly complicated
that it is hard to be able to track what
is the right amount, but the IRS should
be able to look at it and determine
whether someone is paying the right
amount based on those figures. The
IRS has developed some programs to be
able to recommend, but the problem is
that it has not implemented those pro-
grams. Over $400 billion of taxes has
never been collected by the IRS be-
cause it has not implemented the rec-
ommendations that it has in front of it
already.

The IRS has also had an issue that
we are trying to deal with, along with
several other entities by the way: Who
is alive and who is not alive? You see,
the Social Security Administration
keeps track of something called the
Death Master File. It sounds wonder-
ful; doesn’t it? The Death Master File
basically says who has passed away in
America and what Social Security
number is not functional anymore. The
IRS is not fully implementing that list
and, at times, it is still sending checks
to people who died years ago. Then,
some fraudulent people take a Social
Security number from someone who
has passed away and file a return on
that Social Security number in Janu-
ary or February, and the IRS sends
them a check simply because it has not
listed that this person has passed away
and that the Social Security number is
not active. Yet the IRS is not the only
one.

We also identified in the SNAP pro-
gram—what some people call the food
stamp program—that there are thou-
sands of retailers who are using these
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false Social Security numbers from
people who have passed away. Last
year, $2.6 billion was sent out to SNAP
retailers based on the Social Security
numbers of the people who had passed
away or on the numbers that are not
operable. Those are things that are fix-
able. There is $2.6 billion of fraud that
is in the system.

We have asked the question about
immigration, and immigration has
been an important topic here. We talk
about immigration as well and not just
of the financial portion of it but of the
fumble portion of things that are actu-
ally going wrong in immigration cur-
rently. A lot of folks—and some folks
even in this body—say: If we will just
enforce the law as it exists and build a
fence, we will be fine. The problem is
that 66 percent of the people who are in
the country illegally came into the
country legally, with a legal visa, but
they overstayed the visas. They never
left.

After 9/11, the 9/11 Commission said
that one of the major aspects in deal-
ing with immigration was to do an
entry-exit visa system so that we
would know who they were when peo-
ple came in, and we would also know
when they left. That was a rec-
ommendation from the 9/11 Commis-
sion, but it has still not been done a
decade and a half later.

If we are going to deal with immigra-
tion, one of the key things that we
have to have is not just a wall or a
fence or some sort of barrier. We also
have to deal with when people come in
and when they leave under legal visa
systems. I have heard comments about
hiring more Border Patrol folks and
more ICE folks. That is OK, fine. I am
good with that, actually, but here is
the problem. With the current system
that is set up, it takes over 450 days to
hire one person as a Border Patrol per-
son because the process is so con-
voluted—450 days. What if you would
like to apply for a job and you wouldn’t
hear back about it for a year and a
half—450 days?

What about if we are going to add
more immigration attorneys? We have
a half-million-person backlog in our
immigration courts right now. What if
we were to hire more judges for that
process? Great idea. Guess how long it
takes to hire more judges in the immi-
gration court? It takes 742 days right
now to be able to hire a judge to add to
the immigration courts. Our problems
are not just in immigration. There are
structural problems in the Federal
Government right now in hiring, over-
sight, and in managing the reports.

I mentioned the IRS’s not imple-
menting one of the reports they have.
There is also an issue with some other
agencies that will put on the back of
Federal vehicles their phone number
with this question: How is my driving?
What a great idea that is for a Federal
vehicle. The problem is that when we
looked at it, we found out that the
agencies never actually read the re-
ports that came in. If people called in
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and said that this particular car num-
ber is driving crazy, no one is actually
looking at it. It is the fear that Ameri-
cans have that no one is really listen-
ing to them in the Federal Govern-
ment.

CLAIRE MCCASKILL and I just worked
to be able to pass something in this
body to try to deal with solving this
basic question: Can agencies ask: How
am I doing?

When most of us get a rental car or a
hotel room online, we will get an email
after we check out of the room or stop
using the rental car asking: How is our
service? How can we improve?

Do you know that Federal agencies
can’t do that or that it has become so
complicated that they can’t produce a
three-question e-survey to send out to
people saying: How are we doing in So-
cial Security disability? How are we
doing in the Veterans’ Administration?
How are we doing in our HUD assist-
ance to you? The reason for that is the
Paperwork Reduction Act, of all
things. An old law that was supposed to
help us is actually now in the way, now
in the modern age, of our trying to do
basic surveys. We need to be able to re-
solve that. That is something this body
can lead on to be able to change.

There are a lot of things we want to
be able to identify and to say that we
can do better. This is our list. Quite
frankly, this is our to-do list for the
next year, just as the previous two vol-
umes have been. We have seen some
things that we have been able to ac-
complish over the last couple of years
from previous ‘‘Federal Fumbles”
books, but we can’t get started on
them until we actually identify them
and say: That is a problem. How are we
going to fix it? Our simple question for
the rest of this body is this: Here is our
list; what is yours? What are the things
we are working on? What are the issues
that we are actually going to get done
and solve for the American people?
What are the crazy stories and things
we are wasting money on? If we only
identified it and said: Let’s stop that,
we could and would. Let’s do it to-
gether.

There is no reason that reducing the
deficit should have to be an issue that
has become a partisan issue. Deficits
and the growing debt affect every sin-
gle American. So let’s work on it to-
gether, and let’s stop finding ways to
not work on it and find areas of com-
mon ground where we can work on it.

Let’s fix inefficiencies in Federal
Government hiring. Let’s fix inefficien-
cies in our system. We have a tremen-
dous number of great Federal employ-
ees who are all around the country and
who work extremely hard for the
American people every day and do
great work, but they are trapped in a
system that slows them down, that pre-
vents them from being as efficient as
they would like to be. Let’s help them
out by fixing the broken things that
are in these agencies and systems.
Let’s set them free to be able to serve
people the way they want to be able to
serve people.

S7343

There are things we can do. Let’s get
busy doing it. If you are interested in
knowing more about ‘‘Federal Fum-
bles”’ go to our website at
lankford.senate.gov. We will send a
copy over. We will send you a link to
our website because it is cheaper and
we will not have to print it off, and you
can look at it online.

The issue of the day is this: Let’s find
out what your list is; we have started
ours.

With that, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Hawaii.

Ms. HIRONO. Mr. President, the
judges Donald Trump appoints to life-
time positions on our Federal courts
will be a lasting legacy, and he is de-
termined to do whatever it takes to
place as many nominees with an ideo-
logically driven agenda on the bench as
possible.

Today the Senate is debating wheth-
er to give Gregory Katsas a lifetime ap-
pointment to serve on the U.S. Court of
Appeals for the DC Circuit. Throughout
his career, including as Deputy White
House Counsel under Donald Trump
and as a senior official in the Justice
Department under George W. Bush, Mr.
Katsas has demonstrated a profound
conservative bias that is inappropriate
for service on the country’s second
most important court.

As Deputy White House Counsel, Mr.
Katsas has been deeply involved in
crafting the legal justification for
many of the Trump administration’s
most controversial policies. He also
played a key role in deciding which
court cases the administration would
support or oppose and recommending
candidates for various executive and
judicial appointments.

The legal issues he has managed, the
advice he has given, and the appoint-
ments he has recommended raise seri-
ous concerns about whether he should
receive a lifetime appointment to the
Federal bench.

In the early days of the administra-
tion, Mr. Katsas participated in
crafting the legal justification for the
President’s Muslim ban, a policy at
odds with the Constitution and our val-
ues as a nation. Mr. Katsas has also
been involved in orchestrating the ad-
ministration’s opposition to LGBTQ
rights in the courts. In particular, he
openly admits his role in the Justice
Department’s decision to argue in a
case before the Second Circuit that
title VII in the Civil Rights Act of 1964
does not prohibit discrimination on the
basis of sexual orientation. This posi-
tion is inconsistent with the Equal Em-
ployment Opportunity Commission’s
2015 guidance and with a recent en banc
decision from the Seventh Circuit
Court of Appeals.

During his confirmation hearing, Mr.
Katsas testified that he was involved in
the administration’s decision to file an
amicus brief in the Supreme Court case
of Masterpiece Cakeshop v. Civil
Rights Commission. He thus supports
the position that a private business



S7344

should be able to refuse to sell a wed-
ding cake to a gay couple.

By elevating a corporation’s religious
views over the rights of their cus-
tomers, Mr. Katsas and the Trump ad-
ministration argued that businesses
should be able to say that their work is
an expression of their religious beliefs.
This would allow them to discriminate
against certain customers and turn our
system of antidiscrimination protec-
tions in public accommodations on its
head. These actions and positions
should disqualify Mr. Katsas from serv-
ing on the DC Circuit.

But there is more.

We can also trace his record of push-
ing a partisan, ideological agenda dur-
ing his time in the Bush Justice De-
partment. In Hamdan v. Rumsfeld, Mr.
Katsas argued that the military com-
missions the Bush administration es-
tablished after 9/11 were legal and con-
sistent with the Uniform Code of Mili-
tary Justice and the Geneva Conven-
tions. In Boumediene v. Bush, Mr.
Katsas also argued that people deemed
enemy combatants and detained at
Guantanamo could not challenge their
detention on habeas corpus grounds.
The Supreme Court repudiated these
arguments in their landmark decisions
in both cases.

Mr. Katsas was also the public face of
the Bush administration’s opposition
to the Native Hawaiian Government
Reorganization Act, also known as the
Akaka bill. As the Principal Deputy
Associate Attorney General in the
Bush administration, Mr. Katsas testi-
fied in Congress that the Akaka bill
was unconstitutional. He went so far as
to say that it would ‘‘create a race-
based government offensive to our Na-
tion’s commitment to equal justice and
the elimination of racial distinctions
in law.”

What was really offensive was that
his testimony was legally wrong and
insulting to a Native people, the Native
Hawaiians. In rebuttal, a bipartisan
trio of highly respected former DOJ of-
ficials said in written testimony that
Mr. Katsas failed to provide a credible
and coherent legal argument against
the Akaka bill. They argued that his
testimony presented ‘‘a caricatured
view of the text of [the bill] and the
governing law, and should not be con-
sidered an authoritative guide for re-
solving legal disputes in this area.”

I agree. The Akaka bill did not confer
status to a group of people based on
race and ancestry. It did so by virtue of
residency and sovereignty. With no
grounding in fact or law, Mr. Katsas
advocated treating Native Hawaiians
differently from other indigenous peo-
ple.

Mr. Katsas’ position on Native Ha-
waiian rights is of particular concern
at a time when the DC Circuit could
hear legal challenges to the 2016 Inte-
rior Department rule through which
the Native Hawaiian community could
reestablish a government-to-govern-
ment relationship with the Federal
Government.
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Mr. Katsas has a disturbing record of
pushing a partisan conservative agenda
not based on sound law that has no
place in the DC Circuit. We cannot sim-
ply ignore his record and decouple his
past actions from the person respon-
sible for them. Mr. Katsas has clear
policy preferences that are red flags as
to how he will decide cases should he
be confirmed to this lifetime position.

I urge my colleagues to oppose this
nomination.

I yield the floor.

Mr. GRASSLEY. Mr. President,
today the Senate is voting to confirm
Gregory Katsas to serve as U.S. circuit
judge for the District of Columbia Cir-
cuit. Mr. Katsas’s 28-year legal career
has prepared him well to serve as a
Federal judge. His nomination has gar-
nered widespread support in the legal
community.

Mr. Katsas graduated with his A.B.
from Princeton University in 1986 and
from Harvard Law School in 1989. After
graduating from Harvard Law School,
Mr. Katsas clerked for Judge Edward
Becker on the Third Circuit Court of
Appeals and for Justice Clarence
Thomas on the DC Circuit and on the
U.S. Supreme Court. Following his
clerkships, Mr. Katsas joined the DC
office of Jones Day, where he worked in
the issues and appeals section of their
litigation group.

From to 2001 to 2006, Mr. Katsas
served as a Deputy Assistant Attorney
General for the Civil Division at the
Department of Justice, where he ar-
gued, briefed, and supervised a number
of significant appeals handled by the
Federal Government. He then served as
the Principal Deputy Associate Attor-
ney General from 2006 to 2008 and the
Acting Associate Attorney General
from 2007 to 2008. In 2007, President
Bush nominated Mr. Katsas to serve as
the Assistant Attorney General for the
Civil Division at the Department of
Justice. The Senate confirmed him by
voice vote in 2008, and he served in that
role until the end of the Bush adminis-
tration.

Mr. Katsas rejoined Jones Day as a
partner in 2009, where he handled many
important litigation matters. In Janu-
ary of this year, Mr. Katsas again left
the private sector to serve the Presi-
dent as deputy counsel in the White
House Counsel’s office.

One only has to look at his profes-
sional record to understand how emi-
nently qualified Mr. Katsas is to serve
as a Federal appellate judge. Over the
course of 28 years, Mr. Katsas has
briefed hundreds of cases and argued
more than 75 appeals, including three
cases in the Supreme Court and 13
cases in the DC Circuit, the court to
which he is nominated.

I am pleased to support Mr. Katsas’s
nomination, and I urge my colleagues
to vote for his confirmation.

Mr. DURBIN. Mr. President, I rise in
opposition to the nomination of Greg
Katsas to the DC Circuit Court of Ap-
peals, but I want to begin with some
general observations.
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This year, the Republican-controlled
Senate has repeatedly fallen short
when it comes to serving as a meaning-
ful check and balance in our constitu-
tional system. Senate Republicans
have abandoned longstanding norms of
due diligence and careful scrutiny, all
in the name of advancing the agenda of
President Trump.

We saw this when Senate Repub-
licans voted in near lockstep to con-
firm President Trump’s Cabinet nomi-
nees. Republicans simply looked the
other way when nominees failed to pay
all of their taxes, did not disclose mil-
lions in assets, had conflicts of inter-
est, or could not even answer basic
questions at their hearings. Senate Re-
publicans have repeatedly tried to rush
through partisan bills in the dark of
night. Remember when they revealed
the text of the TrumpCare bill just a
few hours before the Senate voted on
it? Now Senate Republicans are trying
to pass massive tax cuts for the largest
corporations and wealthiest Ameri-
cans, by ramming through an enor-
mous bill with little debate and public
scrutiny of how the bill would explode
the deficit and raise taxes on many in
the working class.

This pattern, of the Senate aban-
doning its responsibility to do basic
due diligence when it comes to the
agenda of President Trump, has also
infected our process of considering ju-
dicial nominees. When it comes to
President Trump’s judicial nominees,
we are seeing the Senate’s constitu-
tional responsibility of ‘advice and
consent” turn into ‘“‘rush through and
rubberstamp.”’

All year, Senate Republicans have
been removing guardrails that help en-
sure that judicial nominees have the
qualifications, temperament, and in-
tegrity that we need for lifetime ap-
pointments to the Federal bench. Don’t
just take it from me. Take it from the
conservative Wall Street Journal. I ask
unanimous consent to have printed in
the RECORD a November 20 article from
the Wall Street Journal entitled
“Checks on Trump’s Court Picks Fall
Away” at the conclusion of my re-
marks.

This article talks about the series of
procedural changes Senate Republicans
have made this year to expedite
Trump’s judicial nominations—most
recently, the November 16 announce-
ment by Senator GRASSLEY, the chair-
man of the Judiciary Committee, that
he would hold hearings on nominees
who do not receive positive blue slips
from both home-State Senators, some-
thing that never happened under the
Obama administration. The article be-
gins by saying:

The Republican head of the Senate Judici-
ary Committee has curtailed one of the last
legislative limits on a president’s power to
shape the federal courts, giving Donald
Trump more freedom than any U.S. presi-
dent in modern times to install his judges of
choice, legal experts said.

Consider the other changes Repub-
licans have already made in just the
first year of the Trump administration.



November 28, 2017

First, President Trump subcon-
tracted the selection of Supreme Court
nominees out to rightwing special in-
terest groups like the Federalist Soci-
ety. President Trump publicly thanked
the Federalist Society for assembling a
list of candidates from which Justice
Neil Gorsuch was selected. The White
House even asked Leonard Leo of the
Federalist Society to call Justice
Gorsuch to let him know he was a can-
didate for the job. Never before had a
President credited a special interest
group with serving as a de facto selec-
tion committee for the Federal judici-
ary. For anyone who wonders what the
Federalist Society is all about, I urge
you to watch the video of this group
laughing and applauding at their con-
vention a few weeks ago when Attor-
ney General Sessions joked about
meeting with Russians. It was shame-
ful.

Senate Republicans also changed the
rules of the Senate in order to get Neil
Gorsuch confirmed. He couldn’t get 60
votes on the Senate floor, so the Re-
publicans changed the rules to make 50
votes the threshold for appointments
to the Supreme Court.

When it comes to lower-court nomi-
nees, the Trump administration and
Senate Republicans are doing half-
hearted vetting at best. We are con-
stantly learning information that
nominees initially failed to disclose.
For example, Alabama District Court
nominee Brett Talley failed to disclose
that his wife was an attorney in the
White House Counsel’s Office and that
Talley had apparently posted online
comments defending the early KKK
and calling for shooting death row in-
mates. Court of Federal Claims nomi-
nee Damien Schiff failed to disclose
that he had called Supreme Court Jus-
tice Anthony Kennedy a ‘‘judicial pros-
titute” in a blog post. North Carolina
District Court nominee Thomas Farr
reportedly failed to fully disclose his
role in an African-American voter sup-
pression effort during the 1990 cam-
paign for Senator Jesse Helms. Yet all
of these nominees were reported out of
the Judiciary Committee on party line
votes.

There are other changes that Repub-
licans have made to the nominations
process this year. Republicans have de-
cided not to wait for the American Bar
Association to do their nonpartisan
peer review of a nominee’s qualifica-
tions before holding a hearing. When
the ABA unanimously finds nominees
not to be qualified, Republicans still
support the nominees anyway. Repub-
licans have also begun regularly hold-
ing hearings on two circuit court nomi-
nees at a time. Why? Apparently, they
are afraid to let each of their nominees
stand on their own two feet and face
questioning from Senators individ-
ually. The circuit courts have the final
word on tens of thousands of cases
every year. Every single lifetime ap-
pointment to these courts deserves to
be scrutinized on its own individual
merits.

CONGRESSIONAL RECORD — SENATE

Furthermore, Judiciary Committee
Republicans are looking to relax the
standards for nominees with a history
of past drug use. Republicans repeat-
edly blocked judicial candidates pro-
posed by President Obama who had
smoked marijuana in the past, but Re-
publicans now want a more lenient
standard for Trump nominees. I am
open to a different standard, but it
must not be a double standard for
Democratic versus Republican nomi-
nees.

That takes us to the changes to the
blue slip. Republicans now want to dis-
regard this 100-year-old tradition—
meaning they will ignore the vetting
that home-State Senators do for nomi-
nees from their State. Remember, blue
slips were respected throughout the
Obama administration. Republicans
sent a letter in 2009 asking President
Obama to respect blue slips, and he did.
Republicans then proceeded to block 18
Obama nominees by withholding blue
slips. Now, Republicans have an-
nounced that they are doing a 180-de-
gree turn for Trump nominees and that
they will disregard blue slips whenever
they feel like it.

Why are Republicans abandoning so
many longstanding traditions and
guardrails when it comes to judicial
nominations? It is because many of
President Trump’s nominees simply
wouldn’t pass muster under the tradi-
tional ground rules. Many Trump
nominees have minimal experience, a
history of ideologically biased state-
ments, serious questions about their
temperament and judgment, or a lack
of independence from President Trump.
Senate Republicans want to
rubberstamp these nominees anyway—
and confirm them as quickly as pos-
sible in their effort to pack the courts.

Just look at some of the judicial
nominees who have already been con-
firmed this year—like John Bush, con-
firmed to sit on the Sixth Circuit, who
blogged about the false claim that
President Obama wasn’t born in the
United States and said at his hearing
that he thinks impartiality is an aspi-
ration for a judge, not an expectation;
or Stephanos Bibas, now a judge on the
Third Circuit, who wrote a lengthy
paper calling for corporal punishment,
including putting offenders in the
stocks or pillory and applying multiple
calibrated electroshocks.

Now, consider DC Circuit nominee
Greg Katsas, who is before us today.
Mr. Katsas works in the White House
for President Trump. He is a Deputy
White House Counsel. He testified that
he has been personally involved in
many of the Trump administration’s
most controversial policies, ranging
from the Muslim travel ban to the cre-
ation of the Pence-Kobach election
commission, to ending the DACA pro-
gram, to the Trump administration’s
rollback of protections for LGBTQ-
Americans.

Mr. Katsas also said that, while
working for President Trump, he has
given legal advice regarding the
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Emoluments Clause, advised on the ad-
ministration’s efforts to cut off Federal
public safety funds to cities because of
disagreements over immigration en-
forcement, and even provided legal ad-
vice on the Special Counsel’s Russia in-
vestigation.

This is a laundry list of Trump ad-
ministration controversies that Mr.
Katsas has been personally involved
with. It is likely that many of these
issues will end up in litigation before
the DC Circuit. I don’t think appoint-
ing President Trump’s staff lawyer to
the DC Circuit will strengthen the
American people’s confidence in the
fairness of our justice system. Instead,
we need nominees with a strong track
record of independence and good judg-
ment.

Let me talk for a minute about Mr.
Katsas’s judgment.

At his hearing, I asked Mr. Katsas
some simple questions about the tor-
ture technique known as
waterboarding. I was deeply troubled
by his answers. I asked him if
waterboarding is torture. He said, ‘I
hesitate to answer the question in the
abstract, mnot knowing the cir-
cumstances, the nature of the pro-
gram.’”’ I asked him if waterboarding is
cruel, inhuman, and degrading treat-
ment. I noted that Senator JOHN
MCcCAIN, the author of the 2006 law that
made it clear that cruel, inhuman, and
degrading treatment is illegal, has said
“waterboarding, under any cir-
cumstances, represents a clear viola-
tion of U.S. law”’—so did all four Judge
Advocates General—the top lawyers in
the military—during the Bush adminis-
tration. But Mr. Katsas responded eva-
sively, saying ‘‘anything that is cruel,
inhuman, and degrading treatment
would be clearly unlawful.”” I then
asked Mr. Katsas is waterboarding ille-
gal under U.S. law. He said ‘“‘to the ex-
tent it constitutes either torture or
cruel, inhuman, or degrading treat-
ment, yes it is.”

What a pack of weasel words. Mr.

Katsas’s tortured logic about
waterboarding is unacceptable. Mr.
Katsas should have said, with no

equivocation and no uncertainty, that
waterboarding is illegal, that it is
cruel, inhuman, and degrading and that
it is torture. That is the law, and a
Federal judge should know it.

I am concerned that Mr. Katsas’s re-
fusal to give those answers reflects a
troubling ideological viewpoint when it
comes to questions of torture and in-
terrogation techniques. My concerns
were amplified by a speech Mr. Katsas
gave in April 2009 when his speech
notes said ‘‘high bar—a lot of coercive
interrogation does not equal torture.”

This is a clear-cut issue for me. I
have voted against nominees in the
past who gave the wrong answers to
questions about waterboarding, and I
will do it again. In my view, Mr. Katsas
has not demonstrated the independence
and judgment that we need for the crit-
ical position of DC Circuit judge. I can-
not support his nomination.
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Here is the bottom line. Before I was
a Senator, I was a lawyer in downstate
Illinois, and I looked up to Federal
judges. I thought that, to get that job,
you had to be a cut above. Otherwise,
you wouldn’t make it through the Sen-
ate’s rigorous advice and consent proc-
ess. Sadly, this Republican Senate is
turning advice and consent into ‘‘rush
through and rubberstamp.” Repub-
licans want to pack the courts with
judges who will support President
Trump’s agenda, and so they are
hurrying to confirm as many of his
picks as possible—even if they are un-
qualified, ideological, hiding things
from the Senate, or too close to Presi-
dent Trump. Our Federal judiciary is
being diminished as a result.

I wish my Republican colleagues
would stand up for an independent judi-
ciary and a meaningful advice and con-
sent process. We should fill this va-
cancy on the DC Circuit with someone
who 1is independent of President
Trump, not one of his staff attorneys.
We should choose nominees who are
unafraid to say what the law is on tor-
ture, instead of what they might wish
the law to be.

I urge my colleagues to vote no on
the Katsas nomination.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Wall Street Journal, Nov. 20, 2017]
CHECKS ON TRUMP’S COURT PICKS FALL AWAY
(Joe Palazzolo and Ashby Jones)

MOVE TO CURTAIL ‘BLUE SLIPS’ GIVES THE
PRESIDENT, AND SUCCESSORS, WIDE LEEWAY
IN PICKS FOR FEDERAL BENCH
The Republican head of the Senate Judici-

ary Committee has curtailed one of the last

legislative limits on a president’s power to
shape the federal courts, giving Donald

Trump more freedom than any U.S. presi-

dent in modern times to install his judges of

choice, legal experts said.

Last week, Sen. Chuck Grassley (R., Iowa)
reined in a tradition that empowered sen-
ators to block federal appeals-court nomi-
nees from their home state. His decision
came about four years after Democrats, cit-
ing Republican filibusters of President
Barack Obama’s circuit-court nominees,
eliminated a Senate rule that required the
majority party to mount 60 votes to advance
a nominee to a confirmation vote.

Together, the threat of a filibuster—or de-
laying tactic—and use of ‘‘blue slips’—so
named because senators indicate support or
opposition to nominees on blue slips of
paper—guarded against lifetime appoint-
ments for nominees deemed far outside the
mainstream, court experts said. Getting rid
of these checks could foment distrust in
judges’ work if Mr. Trump and later presi-
dents prioritize ideology over experience or
legal talent, some of the experts said.

“When judges lose legitimacy in the public
eye, they lose the ability to enforce unpopu-
lar decisions,” said Arthur Hellman, an ex-
pert on the federal judiciary and law pro-
fessor at the University of Pittsburgh. ‘““‘And
that’s when you see an unraveling in the rule
of law.”

Others said the changes were part of a nat-
ural progression away from Senate tradi-
tions that allowed the minority party to
stall nominations for partisan reasons.

“If you’re not a fan of the Senate-wide fili-
buster, you’re probably not a fan of a fili-
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buster by one senator,” said Ilya Shapiro, a
senior fellow in constitutional studies at the
Cato Institute, referring to the practice of
senators blocking nominees from their
states.

So far, the Republican-controlled Senate
Judiciary Committee has approved two
nominees pronounced unfit to serve by the
American Bar Association, including Brett
Talley, a Justice Department lawyer who
has never argued a motion in federal court
and whose wife is the chief of staff for the
top White House lawyer.

“If Senate Republicans will confirm him,
then there is no realistic sense of checks and
balances,” said Christopher Kang, who
worked on judicial nominations in the
Obama White House.

The White House declined to address criti-
cisms of Mr. Talley.

The ABA’s Standing Committee on the
Federal Judiciary has deemed two other
Trump nominees ‘‘not qualified”’—ratings
Republicans on the Senate Judiciary Com-
mittee dismissed as the product of what they
called a liberal advocacy group.

The ABA has rejected that criticism, say-
ing it has rated potential judges for more
than 60 years, drawing on dozens and some-
times hundreds of interviews with a nomi-
nee’s colleagues and other peers.

Hogan Gidley, a White House spokesman,
said Mr. Trump has delivered on his promise
to nominate ‘‘highly qualified judges.”’

“We appreciate the hard work of Chairman
Grassley and [Senate Majority Leader
Mitch] McConnell, and we urge the Senate to
confirm all of the remaining nominees be-
cause it’s what the American people de-
serve,’” he said in an emailed statement.

Mr. Grassley said on Thursday that he
would hold a hearing on two nominees—
David Stras, a nominee to the midwestern
Eighth U.S. Circuit Court of Appeals, and
Kyle Duncan, a nominee to the Fifth Circuit
in New Orleans—over the objections of home-
state senators Al Franken of Minnesota, a
Democrat, and John Kennedy of Louisiana, a
Republican.

The blue-slip practice began in the 1910s
and, for a large portion of its history, ‘‘gave
Senators the ability to determine the fate of
their home-state judicial nominations,” the
Congressional Research Service, a research
arm Congress, said in a 2003 report.

Mr. Grassley said that after his recent
move, a negative blue slip would be a ‘‘sig-
nificant factor” for the committee to con-
sider but wouldn’t prevent a hearing, a break
with the practice of Senate Judiciary Com-
mittee chairmen since at least 2005.

He blamed the Democrats for abusing the
blue slip after eschewing the filibuster.

‘““The Democrats seriously regret that they
abolished the filibuster, as I warned them
they would. But they can’t expect to use the
blue-slip courtesy in its place. That’s not
what the blue slip is meant for,”” he said on
the Senate floor last week.

Mr. Grassley also has parted with common
practice by stacking two circuit court nomi-
nees in a single confirmation hearing, reduc-
ing time for preparation and questions, and
holding hearings before the ABA finished its
judicial evaluations.

“Taken together, it’s clear that Repub-
licans want to remake our courts by jam-
ming through President Trump’s nominees
as quickly as possible,” said Sen. Dianne
Feinstein (D., Calif.), the ranking member of
the Senate Judiciary Committee, in an
emailed statement.

The median time from nomination to Sen-
ate confirmation for circuit-court nominees
was less than a month in the administra-
tions of presidents Lyndon Johnson and
Richard Nixon, said Russell Wheeler, a vis-
iting fellow at the Brookings Institution who
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studies federal courts. That number rose
through the 1980s and 1990s and ballooned to
229 days during President Barack Obama’s
two terms, he said.

Ms. HIRONO. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The senior assistant legislative clerk
proceeded to call the roll.

Mr. CORNYN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

TAX REFORM

Mr. CORNYN. Mr. President, this
week we are engaged in what is perhaps
the most momentous subject that we
haven’t dealt with in recent times, and
that is, after 30 years, updating and re-
forming our Nation’s convoluted, com-
plex, and self-destructive Tax Code.

Those who are interested in getting
to yes and who will cast a ‘‘yes” vote,
I believe, will be casting a vote for
growing the economy, voting for more
jobs, voting for higher wages, and vot-
ing for more take-home pay. Those who
vote against this endeavor are really
saying yes to stagnant wages, less jobs,
and a lower standard of living. They
are willing to accept the reality that
American jobs are going overseas be-
cause our country has the highest Tax
Code in the civilized world, and bring-
ing the money earned overseas back
home basically means having to pay
double taxes. So what people do is they
do what you would logically do, and
they spend the money overseas and
hire foreign workers in foreign coun-
tries rather than Americans and make
things stamped ‘““Made in America.”

Simply stated, this bill is about the
dreamers and the doers, the small busi-
nesses and the hard-working American
families who need tax cuts and tax re-
form. This is about helping the middle
class.

Actually, what this bill does—the
Senate version of the bill—is it reduces
the tax burden on every tax-paying co-
hort. In other words, all of the tax
rates come down. In order to do that,
both on the personal side and the busi-
ness side, we had to eliminate a lot of
what I call the underbrush, which are
the tax deductions, the tax credits, and
the other subsidies that have made our
Tax Code so incomprehensible to ev-
erybody other than accountants and
lawyers. That is one reason people are
so frustrated with our Tax Code—it
costs them so much money just to
comply with their legal obligations.

It has been a long time since we took
up this important topic, and I know
the reaction is, well, this is just an-
other going-through-the-motions ef-
fort, but I assure you that is not the
case. These reforms are not only pos-
sible, they are very important because
they will positively impact real peo-
ple’s lives.

Arthur Brooks of the American En-
terprise Institute has said that ‘‘some
believe that taxation is a dry topic
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