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Like so many here, I was here in 2001
when President George W. Bush pro-
posed his tax cuts, which I opposed,
and assured us that our economy would
grow, that jobs would multiply, that
we would be fine. Let me remind my
colleagues that he said this after we
had made the tough decisions in the
Clinton Administration that led to a
projected surplus in the billions of dol-
lars. The mantra from many people at
the time was, let’s give the money
back to the American people.

We don’t have a surplus today. We
have a significant deficit. It will grow
with this bill because this bill says
that we are going to increase it by $1.5
trillion at a minimum, and it will not
be just $1.5 trillion.

I suggest that, unless we abandon our
commitments to the men and women of
our Armed Forces, unless we decide to
disengage from the deterrent that we
must have to defend the Nation from a
nuclear Armageddon, unless we decide
to leave Afghanistan—after the Presi-
dent announced that no longer are we
basing our decisions on time but on
conditions—there will continue to be
trillions and trillions of dollars of un-
avoidable costs that should be included
in this debate.

This is not the time to take trillions
of dollars and give a disproportionate
share to the wealthiest Americans.
This is the time for us to work to-
gether, to provide the resources for our
military, to provide investments for
our people, and to deal with the issue
of inequality between the wealthiest 1
percent and everybody else. None of
that is accomplished by this bill. In
fact, this bill will complicate, com-
pound, and make even more difficult
the problems we face in defending the
Nation and giving people a chance at
having better futures.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Iowa.

BLUE SLIPS AND THE NOMINATIONS OF DAVID

STRAS AND KYLE DUNCAN

Mr. GRASSLEY. Mr. President, ear-
lier this week, I spoke about the his-
tory of the blue-slip courtesy. I hope
my colleagues will read that history as
well. I explained in that speech earlier
this week that in my nearly four dec-
ades in the Senate, I have regularly re-
turned my blue slip even when I would
have preferred that the President had
nominated someone else.

Today, I am announcing that the Ju-
diciary Committee will hold a hearing
for two circuit court nominees, each of
whom has one home State Senator who
has not returned a blue slip containing
a positive endorsement.

The hearing for Justice David Stras,
nominee to the Eighth Circuit, and
Kyle Duncan, nominee to the Fifth Cir-
cuit, will take place on November 29.
Both of these nominees appear to be
very well qualified, and they deserve
the Judiciary Committee’s further con-
sideration. I would therefore like to
offer an explanation as to why I am
choosing to proceed on these nomina-

CONGRESSIONAL RECORD — SENATE

tions and allow the hearing despite the
lack of two positive blue slips.

As I explained earlier this week, the
blue-slip courtesy is just that—a cour-
tesy. For 100 years, the Judiciary Com-
mittee chairmen have asked for the
views of home State Senators on judi-
cial nominees via the blue-slip process.
The blue slip is meant to solicit in-
sights into nominees and ensure that
the White House is adequately con-
sulting with home State Senators as
the advice part of the advice and con-
sent would apply.

Let me be very clear. I will maintain
the blue-slip courtesy, but some of my
Democratic colleagues and leftwing
outside groups mistakenly assert that
the blue slip affords a home State Sen-
ator veto power over a nominee. That
is not true. Only 2 out of the 18 pre-
vious chairmen of this committee in
the last 100 years allowed a single Sen-
ator to wield veto power over a nomi-
nee.

Senator Joe Biden, when he was the
Judiciary Committee chairman, articu-
lated what I consider to be a sensible
policy with regard to the blue slip. He
said that a negative blue slip will be a
‘“‘significant factor’ for the committee
to weigh, but ‘‘it will not preclude con-
sideration of a nominee’ unless the ad-
ministration were to fail to consult
with the Senator. I intend to follow
this practice for negative and
unreturned blue slips. This practice is
consistent with the wvast majority of
the blue slip’s history.

I will add that I am less likely to pro-
ceed on a district court nominee who
does not have two positive blue slips
from home State Senators, but circuit
courts, as we know, cover multiple
States. There is less reason to defer to
the views of a single State’s Senator
for such nominees when that nominee
is going to serve several States in a cir-
cuit.

It is important to remember that the
judicial confirmation process has
changed over the last several years.
Previously, when home State Senators
did not return a positive blue slip,
their colleagues often defeated that
very same nomination on the floor but
not in committee.

When President Bush nominated
Carolyn Kuhl to the Ninth Circuit, her
home State Senators did not return
positive blue slips. Chairman HATCH,
nevertheless, held a hearing and a vote
for that nominee. Her home State Sen-
ators, however, convinced their col-
leagues to filibuster the nominee on
the Senate floor. Carolyn Kuhl was
never confirmed.

A few years ago, as we know—I think
it was in 2013—Democrats abolished the
filibuster for nominees to the lower
courts. They argued that a minority of
Senators should not be allowed to
block nominees who had majority sup-
port.

Our colleague, the Senator from Or-
egon, said: ‘‘‘Advice and consent’ was
never envisioned as a check that in-
volved a minority of the Senate being
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able to block a Presidential [nomina-
tion].” Well, now that Senator is with-
holding his blue slip for a nominee to
the Ninth Circuit. If he did not believe
that 41 Senators should be able to
block a nominee, he surely wouldn’t
believe that a single Senator would
have that right.

I think the Democrats now seriously
regret that they abolished the fili-
buster, as I warned them about at that
particular time when they were trying
to add a lot of people who were not
needed on the DC Circuit Court of Ap-
peals, as an example—packing the
court, in other words. They cannot
veto it because there is not a filibuster,
so they want to use the blue slip for
that purpose. It is very clear from the
history of the blue slip that that is not
what the blue slip was meant for.

On the other hand, some have argued
that the blue-slip courtesy has no place
in modern judicial confirmations. The
LA Times recently suggested getting
rid of the blue slip, as did the New
York Times several years ago. Even
our committee’s ranking member, Sen-
ator FEINSTEIN, once advocated for
abolishing the blue slip.

I disagree that we should abolish the
blue slip. The blue slip serves the im-
portant purpose of encouraging con-
sultation between the White House and
the Senate. Otherwise, the constitu-
tional provision of advice and consent
is just consent. But there is oppor-
tunity to advise ahead of time. That is
what the blue slips help to do. The blue
slip serves the important purpose of en-
couraging consultation between the
White House and the Senate. The
White House has an obligation to en-
gage in good-faith consultation with
home State Senators for the purpose of
advice.

I will not allow the White House to
just steamroll home State Senators,
but, as I have said all along, I will not
allow the Dblue-slip process to be
abused. Ever since last November,
when the press had asked me about the
blue slip, I have said that we are going
to honor the blue-slip process but that
there are always exceptions. I am not
going to allow Senators to prevent a
committee hearing for political or ide-
ological reasons. Those are the least
reasons not to have a hearing. Using
the blue slip for these purposes is not
consistent with historical practice.

This brings me to one of the two
nominations we are having on Novem-
ber 29, that of Justice David Stras of
Minnesota.

Justice Stras appears to be excep-
tionally well qualified. He graduated
first in his class from the University of
Kansas Law School. He clerked for
both the Ninth Circuit and the Fourth
Circuit and then for U.S. Supreme
Court Justice Clarence Thomas. After
several years in private practice in
Minnesota, Justice Stras joined the
faculty of the University of Minnesota
Law School. He remained there until
his appointment to the Minnesota Su-
preme Court in 2010. In 2012, he was
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elected to a full 6-year term on the
court by 56 percent of Minnesota vot-
ers. Think about one’s not returning a
blue slip when somebody gets 56 per-
cent of the vote to be returned to the
court.

Justice Stras was raised by a single
mother in Kansas. He is the grandson
of Holocaust survivors. He carries the
lessons passed down by his grand-
parents with him each day.

I want to refer to a writing he just
submitted to a leading newspaper.
Writing recently about their survival
in Auschwitz and then immigrating to
the United States, he recalled that his
grandfather had ‘‘the uncommon gift of
being able to see the light of human
generosity in the midst of near-total
darkness.”

He wrote that his grandparents em-
braced ‘‘a message of optimism, in-
tended to ensure that their children
and grandchildren were able to lead a
life free from the atrocities that they
had witnessed.”

Justice Stras has an impeccable rep-
utation in the Minnesota legal commu-
nity.

His former colleagues at the Univer-
sity of Minnesota Law School describe
him as a person who ‘‘engaged in de-
bate respectfully, listening to opposing
ideas while backing up his own views
with facts and arguments’” and who
“wanted our students to be exposed to
a wide range of beliefs.”

Another group of colleagues of Jus-
tice Stras from his days in private
practice describe this justice as the
type of attorney who ‘‘never talked
down to people” and ‘‘there was never
any hint that he felt himself superior
to anyone.”” Instead, Justice Stras ‘‘lis-
tened to others’ views, and worked to
find an approach to legal problems that
was both effective and acceptable to
everyone on the team.” They also note
in that letter his dedication to men-
toring young lawyers.

Despite these accomplishments and
accolades, one Senator has withheld
his blue slip. Evidently, my colleague
from Minnesota believes that Justice
Stras has not even earned a hearing be-
fore the Senate Judiciary Committee.
But the reasons given for withholding
the blue slip are not consistent with
the blue slip’s purposes and history.

Justice Stras was nominated to the
Eighth Circuit on May 8, more than 6
months ago. After many months, my
colleague formally announced that he
would not return a blue slip. He cited
Justice Stras’s ‘‘deeply conservative
judicial philosophy,” as well as his ad-
miration for Justice Thomas and Jus-
tice Scalia. To me, this amounts to an
ideological litmus test: Admirers of
Justice Thomas and Justice Scalia
need not ever apply for being on a cir-
cuit court.

The Minnesota StarTribune’s edi-
torial board summed it up. They said
the Senator from Minnesota ‘‘rejected
Stras for one reason: the justice’s con-
servative views.”
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The editorial board of the largest
newspaper in Minnesota echoed the re-
tired justice, Paul Anderson:

While Stras is more conservative than I
would like, that is not the point. The ques-
tion is whether Stras is qualified to serve on
the Eighth Circuit. And he is.

My colleague later claimed that he
was not adequately consulted by the
White House, which would be a legiti-
mate reason for withholding a blue
slip, as I hope I have implied several
times during my remarks today and be-
fore. So I looked into this by reviewing
the records of consultation—and thank
God the White House keeps pretty good
records. It is clear the White House
earnestly and repeatedly attempted to
work with both home State Senators.
The White House reached out to my
colleague from Minnesota several
times between January and May of this
year to discuss the Eighth Circuit va-
cancy that Minnesota supplies a mem-
ber for.

It wasn’t until May 2 that my col-
league suggested alternatives to Jus-
tice Stras. That was more than 3
months after initial contact by the
White House. Nevertheless, the White
House did what they should under the
Constitution by listening to Senators.
They considered my colleague’s two
suggested nominees. I am satisfied that
the White House adequately tried to
consult with both home State Senators
as the Constitution requires under ad-
vice and consent. Therefore, I am not
going to deny Justice Stras a hearing.

I would like to say a brief word about
Justice Stras’s supposedly rigid con-
servative views. The Judiciary Com-
mittee has received numerous letters
attesting to Justice Stras’s intellec-
tual honesty and, probably more im-
portantly, open-mindedness. It is clear
that he has great respect for the rule of
law, and his tenure on the Minnesota
Supreme Court demonstrates that, like
any good judge, he is able to put aside
his personal views and apply the law
faithfully.

One letter, written by a bipartisan
group of attorneys from Justice Stras’s
former firm, noted that they ‘‘never
doubted for a minute that he reached
his decisions based on his well-consid-
ered view of the law, and not personal,
political, or 1ideological consider-
ations.”

They went on to note:

The lawyers whose names appear at the
bottom of this letter span the political spec-
trum, from Democrat to Republican, liberal
to conservative. We differ in our political
views, but we are united in our support of
Justice Stras’s nomination to the Eighth
Circuit Court of Appeals.

There are all kinds of people writing
that letter—Democrats and Repub-
licans, liberals and conservatives. Why
is a Senator concerned about the jus-
tice’s ideological views when people
who know him well seem to think that
is not a consideration because he is
going to make a good judge?

A group of former colleagues at the
University of Minnesota agree. They
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wrote a letter to the committee stat-
ing:

We are Minnesota law professors with di-
verse political views ranging from very con-
servative to very progressive. Some of us
have appeared before Justice Stras as advo-
cates, and all of us are familiar with his aca-
demic and judicial track records.

Now as I continue the quote, I want
to say to everybody, get this:

He is no extremist, and he has approached
his academic and judicial work without bias
or favoritism.

This support is echoed by his col-
leagues in my State of Iowa. The com-
mittee has received several letters of
support from the faculty at the Univer-
sity of Iowa College of Law where Jus-
tice Stras teaches as an adjunct pro-
fessor. Among his supporters are the
dean of the law school, Gail Agrawal,
and Professor Sheldon Kurtz, a self-de-
scribed ‘‘life-long liberal.”

Justice Stras is a widely respected
jurist, and he should have a hearing.
Ideological differences should not pre-
vent the committee from moving for-
ward.

I would also like to address my deci-
sion to hold a hearing for Kyle Duncan,
a nominee for the Fifth Circuit. He also
has not had two positive blue slips re-
turned. He is a widely respected appel-
late lawyer who has litigated over 30
cases in Federal and State appellate
courts, including the TU.S. Supreme
Court.

My friend and colleague, Senator
KENNEDY of Louisiana, has declined to
return a positive blue slip. However,
Senator KENNEDY expressed that while
he is undecided on Mr. Duncan’s nomi-
nation, he does not oppose a hearing
for Mr. Duncan. This seems to me to be
a very sensible approach. It is the cor-
rect distinction that a Senator should
make when deciding whether to return
a blue slip. The blue slip is not meant
to signify the Senator’s ultimate sup-
port or opposition to the nominee. It
only expresses a Senator’s view about
whether the nominee should have a
hearing.

Senator FEINSTEIN made this precise
distinction in 2003 for Carolyn Kuhl’s
nomination. I referred to that nomina-
tion earlier in my remarks. Senator
FEINSTEIN returned a blue slip which
noted that she ‘‘reserved judgment’ on
Carolyn Kuhl. She also supported hold-
ing a hearing for Judge Kuhl. Ulti-
mately, after Judge Kuhl’s hearing,
Senator FEINSTEIN decided to oppose
confirmation.

Evidently, the hearing served a use-
ful purpose, and Senator FEINSTEIN was
able to distinguish between allowing a
hearing and supporting a nominee.
Senator KENNEDY has shown that he
understands this distinction as well.

I look forward to hearing from Jus-
tice Stras and Mr. Duncan at the Sen-
ate Judiciary Committee hearing on
November 29.

I think that all 100 Senators ought to
look at the advice and consent clause.
We have an opportunity to give advice
to a President. We have an opportunity
then, if that nominee comes up here, to
vote for that nominee.
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Do we want to preserve the ‘‘advice”
part of advice and consent? If we do, I
would suggest that we look at the blue
slip as a useful tool for accomplishing
a very important part of the process. If
it is abused—at least while I am chair-
man, you don’t have to worry about it
going away. But if it is abused, some-
day it will go away, and then all we are
going to have, when it is all said and
done, is consent.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The majority leader.

Mr. McCONNELL. Mr. President, I
listened carefully to the excellent re-
marks of the chairman of the Judiciary
Committee, outlining the history of
the blue slip. I am going to say to the
chairman that he has outlined a sen-
sible use of the blue slip, which in-
volves consultation but does not lead
to a one-Senator veto of a nominee.

I thank the chairman for the history
lesson. It is a history lesson that the
Senate needed to hear.

I also thank the chairman for the
spectacular job that he has done all
year long with this new administration
in processing and bringing forward
highly qualified nominees. For genera-
tions to come, Americans who follow
the third branch will be indebted to the
chairman for the way he has handled
these nominations, processed them,
moved them out on to the floor, and
given the Senate the opportunity to ex-
press its will.

I wish every Member of the Senate
had been able to hear the chairman’s
remarks, but I am certainly going to
call these remarks to the attention of
our Members every opportunity I get,
and I thank the Senator from Iowa.

Mr. GRASSLEY. I thank the leader.

The ACTING PRESIDENT pro tem-
pore. The Senator from Nebraska.

NATIONAL DEFENSE AUTHORIZATION BILL

Mrs. FISCHER. Mr. President, I rise
today to speak about the National De-
fense Authorization Act. The process of
negotiating the annual defense bill is
one that has a long and important his-
tory on Capitol Hill.

This afternoon, the Senate voted to
pass a conference report, continuing a
tradition of 55 consecutive years in
which the National Defense Authoriza-
tion Act has been a must-pass bill for
the Congress. People have a habit these
days of assuming that Congress cannot
pass major legislation, but this bill is a
testament to the fact that when it
comes to supporting our men and
women in uniform, we work together
to provide them with the support they
need. I am happy to say that this year,
we are carrying on this proud tradi-
tion.

This year’s National Defense Author-
ization Act was passed by over-
whelming bipartisan majorities in both
the Senate and the House. As a mem-
ber of the Senate Armed Services Com-
mittee, I have been proud to do my
part to help craft this bill and to be a
part of the process.

We live in a rapidly changing world,
and, unfortunately, one that presents a
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growing number of threats and chal-
lenges that our military must face.
Across the globe, we have witnessed
the rise of dangerous new threats that
make the mission of our warfighters
even more challenging. In Europe,
Vladimir Putin has shown a complete
disregard for international law and
order and threatens key allies and de-
mocracies that underpin the demo-
cratic backbone of Europe. In the Pa-
cific, we face a nuclear-armed dictator
in North Korea who murders his own
people while threatening mass death
and destruction to the United States
and to our allies. In the Middle East,
we have witnessed the rapid and fear-
some emergence of radical extremist
groups like ISIS, whose barbarism
shocks the world. Their horrific acts of
bloodshed show just how dangerous
this warped ideology is, and the efforts
of the men and women in uniform have
played a critical role in the fight to
stem this dark tide.

Unfortunately, this same ideology of
radical extremism is finding new fol-
lowers in Europe, Africa, and Asia.
These threats demand that we be
ready. The fact is that the United
States has faced challenges before, and
if one thing holds true throughout his-
tory, it is that our Armed Forces will
be called upon to defeat the enemies of
freedom and safeguard this Nation. For
them to succeed, the Congress must
provide the men and women in uniform
the support they need to execute their
missions. That is why I am so proud to
stand before you today and speak
about the National Defense Authoriza-
tion Act.

This legislation sends a clear mes-
sage: Now is the time that we begin to
rebuild our military. Contained in this
bill is the necessary funding to start
filling the gaps and ensuring our force
remains the best in the world. This in-
cludes increases to the size of the
Army, Navy, Air Force, Reserves, and
our National Guard. It also means that
new, battle-ready systems are going to
get the funding they need to be put in
the field as quickly as possible. On
land, the NDAA authorizes funding for
85 Abrams tank upgrades and 93 Brad-
ley fighting vehicles. At sea, it revital-
izes our fleet, authorizing 13 new ships
for our Navy. In the air, it provides 90
new F-35 aircraft and 53 UH-60M Black
Hawk helicopters.

Across all of these domains, the fis-
cal year 2018 NDAA authorizes funding
for critical modernization priorities to
help ensure that on every battlefield
the men and women of America’s
Armed Forces have the resources they
need to complete the missions they are
given.

I serve as chair of the Armed Serv-
ices Committee’s Subcommittee on
Strategic Forces, and my top priority
has been the modernization of our nu-
clear forces and the Department of En-
ergy’s nuclear weapons complex.

This bill strongly supports nuclear
modernization and makes a number of
other key investments within the sub-
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committee’s jurisdiction. First, the
conference report builds on important
provisions included in the versions that
passed both the House and the Senate
this year, and it includes the adminis-
tration’s request for additional missile
defense funding, submitted earlier this
month. In total, the bill authorizes an
additional $4.4 billion above the level
requested by the President when the
budget was initially submitted to im-
prove our missile defense systems. This
includes a significant expansion of our
Ground-based Midcourse Defense sys-
tem and authorizes resources to begin
construction of another 20 interceptor
silos at Fort Greely, AK. To further en-
hance the system’s effectiveness, the
bill makes valuable investments in the
network of radars and other sensors
that support the system’s operations.
The bill also contains reasonable re-
forms to our military space enterprise
that are designed to achieve a more
streamlined and agile system that is
more responsive to the needs of our
warfighters.

Furthermore, the bill improves the
oversight and management of our nu-
clear command and control architec-
ture. Often overlooked, these programs
form the connective tissue between our
national leadership and our nuclear
forces. Their reliability and resilience
are vital to the effectiveness of our nu-
clear deterrent.

As the specter of great power conflict
returns and the threat from a nuclear-
armed North Korea continues to grow,
our missile defense and nuclear capa-
bilities will play an increasingly im-
portant role in protecting our home-
land. I look forward to continuing to
work with my colleagues to further
modernize and strengthen these vital
capabilities to ensure that we stay
ahead of the threats that our Nation
faces.

Beyond the strategic forces portfolio,
this bill recognizes that we must also
rebuild our readiness and military in-
frastructure here at home, which is
why we have included funding in-
creases in the bill to support 90 percent
of the requirements for facilities
sustainment, as well as a significant
increase for facilities restoration and
modernization. This means newly au-
thorized funding to restore and mod-
ernize facilities and infrastructure
ranging from barracks and hospitals to
runways and hangers.

But let’s not forget the most impor-
tant part of our effort in crafting this
bill, and that is providing for the one
asset we can never replace: our sol-
diers, sailors, airmen, and marines. The
people who wear the uniform are more
valuable than any weapons system.
The dedication, sacrifice, and honor
they exemplify every day is why we
stand here today and enjoy the free-
doms this country has to offer. For
that reason, included in this bill is the
largest pay raise for our troops in 8
years.

We have also permanently preserved
special survivor indemnity allowance
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