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have to put in their contracts. What is 
that language? This rule requires peo-
ple to ‘‘agree that neither we nor any-
one else will rely on this agreement to 
stop you from being part of a class ac-
tion case in court.’’ 

So the issue here, Mr. President, is 
not forced arbitration. Even existing 
arbitration clauses allow alternatives. 
The issue here is the CFPB’s effort to 
force dispute resolution into class ac-
tion litigation. 

Some have talked here tonight about 
how we are trying to stop access to the 
courtroom. Well, first of all, I think 
that argument is belied again by the 
CFPB’s own study that explicitly 
states that no class actions filed during 
the time period that the CFPB studied 
even went to trial. So this argument 
falls on its own face. 

Meanwhile, let’s look again at what 
the difference between arbitration and 
forced class actions does. In arbitra-
tion, a decision on the merits was 
reached in 32 percent of the disputes 
filed, where, as I indicated, zero of the 
class action cases even went to trial. In 
addition, according to the CFPB’s own 
study, most arbitration agreements 
and consumer financial contracts con-
tain a small claims court carve-out. 

Given the methodological flaws in 
the CFPB’s study, it is difficult to 
make apples-to-apples comparisons 
about class action versus arbitration, 
but the Wall Street Journal’s editorial 
board made this observation: 

Of the 562 class actions the CFPB studied, 
none went to trial. Most were dismissed by a 
judge, withdrawn by the plaintiffs or settled 
out of class. 

I will conclude with just the numbers 
that we have already talked about 
many times tonight. 

What is the comparison between arbi-
tration and class action litigation? 
That is the issue tonight. What is the 
comparison? The average recovery for 
the consumer in a class action case is 
$32. The average recovery in an arbitra-
tion is $5,389. It takes 2 years for the 
class action to take place; 5 months for 
the arbitration. In 12 percent of the 
class action matters did they even 
reach settlements. In 60 percent, they 
reached them in arbitration. Attor-
neys’ fees: $424 million in class action 
cases; virtually no attorneys’ fees in 
arbitration cases. 

The point here is exactly this: The 
debate tonight is not, as many would 
have you believe, over whether we are 
forcing arbitration. Even the arbitra-
tion clause in the current system cre-
ates options for consumers to go into 
small claims courts. The vote here to-
night is whether to force dispute reso-
lution into class action litigation, and 
that is what we need to decide with to-
night’s vote. 

The PRESIDING OFFICER. The Sen-
ator from Ohio. 

Mr. BROWN. Mr. President, the Vice 
President of the United States is here. 
Looks like Equifax and Wall Street and 
Wells Fargo will win again. The Vice 
President only shows up in this body 

when the rich and the powerful need 
him. It is pretty clear tonight that 
Wall Street needs him. This vote will 
make the rich richer. It will make the 
powerful more powerful. 

Forced arbitration hurts the 3.5 mil-
lion people who were defrauded by 
Wells Fargo. Forced arbitration hurts 
the 145 million Americans who were 
wronged by Equifax, 5 million in Ohio 
alone. It hurts employees who have 
been hurt by their employers. It hurts 
students who have been cheated by for- 
profit colleges. It hurts family mem-
bers in nursing homes. It hurts the mil-
lions of Americans with student loan 
debt and credit cards. 

I will close with this. I want every 
voting Member of the Senate to look 
into the eyes of the American Legion 
veterans who say a vote to overturn 
the CFPB arbitration rule is a vote 
against our military and against our 
veterans. Vote no. 

I yield back the time on our side. 
Mr. CRAPO. Mr. President, I also 

yield back our time. 
The PRESIDING OFFICER. All time 

is yielded back. 
The joint resolution was ordered to a 

third reading and was read the third 
time. 

The PRESIDING OFFICER. The joint 
resolution having been read the third 
time, the question is, Shall the joint 
resolution pass? 

Mr. BURR. I ask for the yeas and 
nays. 

The PRESIDING OFFICER (Mr. 
BOOZMAN). Is there a sufficient second? 

There appears to be a sufficient sec-
ond. 

The clerk will call the roll. 
The legislative clerk called the roll. 
The yeas and nays resulted—yeas 50, 

nays 50, as follows: 
[Rollcall Vote No. 249 Leg.] 

YEAS—50 

Alexander 
Barrasso 
Blunt 
Boozman 
Burr 
Capito 
Cassidy 
Cochran 
Collins 
Corker 
Cornyn 
Cotton 
Crapo 
Cruz 
Daines 
Enzi 
Ernst 

Fischer 
Flake 
Gardner 
Grassley 
Hatch 
Heller 
Hoeven 
Inhofe 
Isakson 
Johnson 
Lankford 
Lee 
McCain 
McConnell 
Moran 
Murkowski 
Paul 

Perdue 
Portman 
Risch 
Roberts 
Rounds 
Rubio 
Sasse 
Scott 
Shelby 
Strange 
Sullivan 
Thune 
Tillis 
Toomey 
Wicker 
Young 

NAYS—50 

Baldwin 
Bennet 
Blumenthal 
Booker 
Brown 
Cantwell 
Cardin 
Carper 
Casey 
Coons 
Cortez Masto 
Donnelly 
Duckworth 
Durbin 
Feinstein 
Franken 
Gillibrand 

Graham 
Harris 
Hassan 
Heinrich 
Heitkamp 
Hirono 
Kaine 
Kennedy 
King 
Klobuchar 
Leahy 
Manchin 
Markey 
McCaskill 
Menendez 
Merkley 
Murphy 

Murray 
Nelson 
Peters 
Reed 
Sanders 
Schatz 
Schumer 
Shaheen 
Stabenow 
Tester 
Udall 
Van Hollen 
Warner 
Warren 
Whitehouse 
Wyden 

The VICE PRESIDENT. On this vote, 
the yeas are 50, the nays are 50. The 

Senate being equally divided, the Vice 
President votes in the affirmative, and 
the joint resolution, H.J. Res. 111, is 
passed. 

The PRESIDING OFFICER (Mr. 
BOOZMAN). The majority leader. 

f 

MORNING BUSINESS 

Mr. MCCONNELL. Mr. President, I 
ask unanimous consent that the Sen-
ate be in a period of morning business, 
with Senators permitted to speak 
therein for up to 10 minutes each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

VOTE EXPLANATION 

Mr. MENENDEZ. Mr. President, I 
was unavailable for rollcall vote No. 
247, on the motion to waive the budget 
point of order with respect to the 
House message to accompany H.R. 2266, 
Emergency Supplemental Appropria-
tions. Had I been present, I would have 
voted yea. 

Mr. President, I was unavailable for 
rollcall No. 248, on the motion to con-
cur in the House amendment to the 
Senate amendment to H.R. 2266, Emer-
gency Supplemental Appropriations. 
Had I been present, I would have voted 
yea. 

f 

GAO OPINION LETTER ON 2016 
TONGASS PLAN AMENDMENT 

Ms. MURKOWSKI. Mr. President, I 
ask unanimous consent that a letter 
from the U.S. Government Account-
ability Office, GAO, dated October 23, 
2017, be printed in the RECORD. 

The letter provides notification that 
the 2016 Amendment to the Tongass 
Land and Resource Management Plan, 
USDA, Forest Service, Tongass Land 
and Resource Management Plan, 
Record of Decision, R10–MB–769I, Wash-
ington, D.C.: December 9, 2016, is a rule 
subject to the Congressional Review 
Act, 5 U.S.C. § 801 et seq. 

I wrote to GAO on February 13, 2017, 
asking it to determine whether the 2016 
Tongass plan amendment constitutes a 
rule subject to the CRA. In response, as 
communicated in its letter of October 
23, GAO determined that the plan 
amendment is a rule and does not fall 
within any of the exceptions provided 
in the CRA. Accordingly, with this 
GAO opinion and its publication in the 
CONGRESSIONAL RECORD, the rule will 
be subject to a congressional joint res-
olution of disapproval. 

The letter I am now submitting to be 
printed in the CONGRESSIONAL RECORD 
is the original document provided by 
GAO to my office. I will also provide a 
copy of the GAO letter to the Parlia-
mentarian’s office. 

For those who may be interested, the 
2016 Tongass Plan Amendment can be 
found online at https://www.fs.usda.gov/ 
detail/tongass/landmanagement/ 
?cid=stelprd3801708. GAO’s determina-
tion can be accessed at http:// 
www.gao.gov/products/B-238859. 

VerDate Sep 11 2014 06:06 Oct 25, 2017 Jkt 079060 PO 00000 Frm 00042 Fmt 0624 Sfmt 0634 E:\CR\FM\G24OC6.060 S24OCPT1



CONGRESSIONAL RECORD — SENATE S6761 October 24, 2017 
I look forward to debating the future 

of this rule in the weeks and months to 
come. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

U.S. GOVERNMENT 
ACCOUNTABILITY OFFICE, 

Washington, DC, October 23, 2017. 
Subject: Tongass National Forest Land and 

Resource Management Plan Amendment. 

Hon. LISA MURKOWSKI, 
U.S. Senate. 

This is in response to your letter request-
ing our opinion on whether the 2016 Amend-
ment to the Tongass Land and Resource 
Management Plan (2016 Tongass Amendment 
or Amendment), approved by the Tongass 
Forest Supervisor on December 9, 2016, is a 
rule under the Congressional Review Act 
(CRA). For the reasons discussed in more de-
tail below, we conclude that the 2016 Tongass 
Amendment is a rule under CRA. 

BACKGROUND 
Tongass National Forest 

The Tongass National Forest is the largest 
of the 154 national forests It comprises 78 
percent of the land base in southeast Alaska. 
Of its approximate 16.7 million acres, about 
10 million acres are forested Of the forested 
acres, the Forest Service classifies approxi-
mately 5.5 million acres as being ‘‘productive 
forest.’’ As a national forest, the Tongass is 
managed by the Forest Service within the 
Department of Agriculture (USDA). 

Since inception, the Tongass timber pro-
gram has been based on harvesting old- 
growth trees—in the context of the Tongass, 
generally meaning trees more than 150 years 
old—that can be a source of high-quality 
lumber. The Forest Service began offering 
timber sales on the Tongass in the early 
1900s. Although timber harvest increased 
substantially in the 1950s through 1970s, har-
vest has since declined significantly. 

A number of laws and regulations have re-
duced the number of acres where timber har-
vest is allowed on national forests, both na-
tionwide and on the Tongass. Specifically, 
according to statistics provided by Forest 
Service officials, of the approximately 5.5 
million acres of productive forest in the 
Tongass, approximately 2 4 million acres are 
not available for harvest because of statu-
tory provisions, such as wilderness designa-
tions, and another 1.8 million acres are not 
available for harvest because of other fac-
tors, such as USDA adopting the roadless 
rule. 

National Forest Planning Process 
The National Forest Management Act of 

1976 (NFMA), as amended, requires the For-
est Service to ‘‘develop, maintain, and, as 
appropriate, revise land and resource man-
agement plans for units of the National For-
est systems.’’ Plans are to provide for ‘‘the 
multiple use and sustained yield of the prod-
ucts and services obtained from [the national 
forests] . . . and, in particular, include co-
ordination of outdoor recreation, range, tim-
ber, watershed, wildlife and fish, and wilder-
ness.’’ Thus, the Forest Service must ‘‘bal-
ance competing demands on national forests, 
including timber harvesting, recreational 
use, and environmental preservation.’’ 

Forest plans identify the uses that may 
occur in each area of the forest. The Forest 
Service is required to update forest plans at 
least every 15 years and may amend a plan 
more frequently to adapt to new information 
or changing conditions. Resource plans and 
permits, contracts, and other instruments 
for the use of national forests must be con-
sistent with the applicable plans. When a 
plan is revised, these instruments are to be 

revised as soon as practicable to be made 
consistent with the revised plan, but only 
subject to valid existing legal rights. The 
Forest Service is required to promulgate and 
follow certain procedures set forth in regula-
tion for the development, amendment, and 
revision of forest plans. The decision to 
adopt a forest plan and the rationale for 
making that decision are made public in a 
Record of Decision (ROD) issued pursuant to 
the National Environmental Policy Act 
(NEPA). For timber harvest activities, forest 
plans typically identify areas where timber 
harvest is permitted to occur and set a limit 
on the amount of timber that may be har-
vested from the forest. 

The Tongass forest plan allocates defined 
areas of the forest to various Land Use Des-
ignations (LUDs). In general, the plan allo-
cates all areas of the forest to LUDs as part 
of the forest planning process. Some LUDs 
implement statutory land designations, such 
as wilderness, and areas allocated to those 
LUDs must be managed in accordance with 
the statutory requirements applicable to 
those land designations. Other LUD alloca-
tions are for development of resources, such 
as timber production, and the Forest Service 
manages these areas in accordance with LUD 
direction, such as by allowing roads to be 
built and commercial timber to be har-
vested. 

The descriptions of the uses allowed by the 
plan within a LUD and the corresponding 
permissible activities are management pre-
scriptions. Each management prescription 
gives general direction on what may occur 
within areas allocated to the corresponding 
LUD, the standards for accomplishing each 
activity, and the guidelines on how to go 
about accomplishing the standards. While a 
forest plan may allocate certain areas to a 
timber LUD, that allocation does not itself 
authorize third parties to harvest timber. If 
the applicable management prescription al-
lows timber harvesting within a given LUD, 
additional steps are required before the con-
tractual right to harvest timber is created. 
The Forest Service will identify a sale area, 
conduct the required environmental anal-
yses, appraise the timber, and solicit bids 
from buyers interested in purchasing the 
timber. The Forest Service then prepares the 
timber sale contract and marks the sale 
boundary and the trees to be cut or left. The 
purchaser is responsible for cutting and re-
moving the timber, with the Forest Service 
monitoring the harvest operations. These 
sales or projects are to be conducted con-
sistent with the applicable forest plan, but 
plans generally do not require any specific 
sale or project to be undertaken. 

Tongass National Forest Planning 
In 1979, the Tongass National Forest was 

the first to complete a forest plan under 
NFMA. The plan was amended in 1986 and 
1991. In 1997 USDA approved a Revised Forest 
Plan, which was then amended in 2008. 

In 2010, USDA announced its intent to 
transition the Tongass timber program to 
one based predominantly on the harvest of 
young growth—generally consisting of trees 
that have regrown after the harvest of old 
growth—in part to help conserve the remain-
ing old-growth forest. A 2013 memorandum 
from the Secretary of Agriculture stated 
that within 10 to 15 years, the ‘‘vast major-
ity’’ of timber harvested in the Tongass 
would be young growth. The memorandum 
also stated that the transition must be done 
in a manner that ‘‘preserves a viable timber 
industry’’ in southeast Alaska. The Forest 
Service announced in May 2014 that it would 
amend the forest plan for the Tongass to ac-
complish the transition. As part of the deci-
sion-making process for the amendment, in 
November 2015 the Forest Service released 

for public comment its proposed forest plan 
amendment and accompanying environ-
mental analyses. 

The substantive changes in the 2016 
Tongass Amendment are set out in Chapter 5 
of the Amendment. As compared to the 2008 
plan, the 2016 Tongass Amendment generally 
reduced the areas potentially open to old- 
growth harvest while allowing young growth 
harvest in some areas previously unavailable 
for any type of harvest. Specifically, the 2016 
Tongass Amendment makes the following 
changes to the 2008 Tongass Land Resource 
Management Plan (LRMP): 

Allows old-growth harvest only within the 
portion of the Tongass National Forest in-
cluded in the first phase of a timber sale pro-
gram adaptive management strategy set 
forth in a 2008 Tongass LRMP Amendment 
Record of Decision; 

Allows young-growth harvest in all phases 
of the 2008 timber sale program adaptive 
management strategy, but only outside of 
roadless areas identified in the 2001 Roadless 
Rule; 

Allows young-growth management in de-
velopment LUDs and in the Old-Growth 
Habitat LUD, beach and estuary fringe, and 
riparian management areas outside of 
stream buffers, subject to certain conditions 
and for a specified period of time; 

Establishes direction to protect priority 
watersheds; 

Modifies the network of old-growth re-
serves to maintain their effectiveness; and 

Includes new management direction to fa-
cilitate renewable energy production. 

USDA describes the other changes result-
ing from the 2016 Tongass Amendment as 
simply clarifications, corrections of typo-
graphical errors, and updates of references to 
law, regulation, and other mandatory policy 
direction to reflect the current version of the 
provisions that have changed since 2008. 

Congressional Review Act 
CRA, enacted in 1996 to strengthen con-

gressional oversight of agency rulemaking, 
requires all federal agencies, including inde-
pendent regulatory agencies, to submit a re-
port on each new rule to both Houses of Con-
gress and to the Comptroller General before 
it can take effect. The report must contain a 
copy of the rule, ‘‘a concise general state-
ment relating to the rule,’’ and the rule’s 
proposed effective date. In addition, the 
agency must submit to the Comptroller Gen-
eral a complete copy of the cost-benefit anal-
ysis of the rule, if any, and information con-
cerning the agency’s actions relevant to spe-
cific procedural rulemaking requirements 
set forth in various statutes and executive 
orders governing the regulatory process. 
CRA also established special expedited pro-
cedures under which Congress may pass a 
joint resolution of disapproval that, if en-
acted into law, overturns the rule. 

USDA has not sent a report on the 2016 
Tongass Amendment. In its response to us, 
USDA stated that ‘‘it is the position of the 
Department of Agriculture that the 2016 
Tongass Amendment is not subject to CRA. 
Accordingly, the amendment will not be sub-
mitted pursuant to CRA.’’ 

ANALYSIS 
In 1997, we decided whether the Tongass 

National Forest Land and Resource Manage-
ment Plan issued May 23, 1997, was a rule 
under CRA. In that decision, we reviewed 
CRA’s definition of a rule, found that the 
Plan fit within that definition, and con-
cluded that it was a rule for CRA purposes. 
As explained below, we reach the same con-
clusion with regard to the 2016 Tongass 
Amendment. 

CRA incorporates by reference the defini-
tion of ‘‘rule’’ found in section 551 of the Ad-
ministrative Procedure Act (APA) which 
provides, in relevant part: 
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‘‘‘rule’ means the whole or a part of an 

agency statement of general or particular 
applicability and future effect designed to 
implement, interpret, or prescribe law or 
policy or describing the organization, proce-
dure, or practice requirements of an agency’’ 

However, under CRA, the term ‘‘rule’’ does 
not include: 

‘‘(A) any rule of particular applicability, 
including a rule that approves or prescribes 
for the future rates, wages, prices, services, 
or allowances therefor, corporate or finan-
cial structures, reorganizations, mergers, or 
acquisitions thereof, or accounting practices 
or disclosures bearing on any of the fore-
going; 

‘‘(B) any rule relating to agency manage-
ment or personnel; or 

‘‘(C) any rule of agency organization, pro-
cedure, or practice that does not substan-
tially affect the rights or obligations of non- 
agency parties.’’ 

Consequently, the first step in analyzing 
whether the 2016 Tongass Amendment is a 
rule under CRA is to determine whether it 
meets the definition in section 551 of APA. 

The definition has three key components. 
A rule must (1) be an agency statement, (2) 
have future effect, and (3) be designed to ei-
ther implement, interpret, or prescribe law 
or policy or describe the agency’s organiza-
tion, procedure, or practice requirements. 
First, in order to be a rule, the statement 
must be made by an agency. USDA, the 
issuer of the 2016 Tongass Amendment, is an 
agency. The 2016 Tongass Amendment there-
fore meets the first component of the defini-
tion. 

Second, the agency statement must have 
future effect. The 2016 Tongass Amendment 
is a guide for future forest management ac-
tivities and establishes a prospective man-
agement direction The text of the Amend-
ment specifically notes that all future plans 
and activities will be based on this Forest 
Plan. We therefore conclude that the 2016 
Tongass Amendment also meets the second 
component of the definition. 

Third, the statement must be designed to 
implement, interpret, or prescribe law or 
policy or describe the agency’s organization, 
procedure, or practice requirements. The 
purpose of the 2016 Tongass Amendment, like 
all forest plans, is to implement the provi-
sions of NFMA and other applicable statu-
tory and regulatory provisions. The Amend-
ment also implements USDA’s policy to 
transition the Tongass timber program to 
one based predominantly on the harvest of 
young growth. It thus meets the third com-
ponent of the definition and falls within the 
definition of the term ‘‘rule’’ in section 551 of 
APA. 

USDA argues that the Amendment is not a 
rule because it does not provide final author-
ization for any activity and does not sub-
stantially affect the rights or obligations of 
non-agency parties. It points out that imple-
menting the Amendment necessarily re-
quires additional actions by the Forest Serv-
ice, and that the Amendment itself neither 
creates nor takes away any party’s rights or 
obligations. However, APA does not require 
that an agency statement provide final au-
thorization for any activity, or that it sub-
stantially affect the rights or obligations of 
non-agency parties, to qualify as a rule. In-
deed, ‘‘the impact of an agency statement 
upon private parties is relevant only to 
whether it is the sort of rule that is a rule of 
procedure . . . not to whether it is a rule at 
all.’’ The APA sets forth only the three re-
quirements described above, each of which is 
met in this instance. 

Our analysis now turns to whether the 
Amendment falls under any of the CRA ex-
ceptions. In its response to us, USDA pre-
sents alternative arguments that the 2016 

Tongass Amendment is a rule of particular 
applicability or, alternatively, a rule of 
agency organization, procedure, or practice 
that does not substantially affect the rights 
or obligations of non-agency parties. 

Rules of Particular Applicability 

USDA argues that the 2016 Tongass 
Amendment is a rule of particular applica-
bility because it applies to a single national 
forest and, thus, is not a rule for purposes of 
CRA pursuant to the exception in section 
804(3)(a). According to the legislative history 
of CRA: 

‘‘Most rules or other agency actions that 
grant an approval, license, registration, or 
similar authority to a particular person or 
particular entities, or grant or recognize an 
exemption or relieve a restriction for a par-
ticular person or particular entities, or per-
mit new or improved applications of tech-
nology for a particular person or particular 
entities, or allow the manufacture, distribu-
tion, sale, or use of a substance or product 
are exempted under subsection 804(3)(A) from 
the definition of a rule.’’ 

The legislative history also provides exam-
ples of rules of particular applicability such 
as import and export licenses, individual 
rate and tariff approvals, wetlands permits, 
grazing permits, plant licenses or permits, 
drug and medical device approvals, new 
source review permits, hunting and fishing 
take limits, incidental take permits, broad-
cast licenses, and product approvals. The leg-
islative history of CRA also offers IRS pri-
vate letter rulings as an example of a rule of 
particular applicability. In addition to being 
addressed to a specific person or entity, pri-
vate letter rulings differ from other IRS 
guidance and Treasury rules in that the 
agency is not bound to follow them in its 
dealings with others even on facts that are 
analogous. Other IRS guidance and Treasury 
regulations have legal force in all instances 
and are binding on the agency in all cases; 
private letter rules have legal force only 
with regard to a particular person or entity. 

The 2016 Tongass Amendment is not an ap-
proval, license, or registration to a par-
ticular person or entity. Nor does it grant or 
recognize an exemption or relieve a restric-
tion for a particular person or entity. While 
the plan does only apply to the Tongass Na-
tional Forest and not to other national for-
ests, it applies to ‘‘all natural resource man-
agement activities;’’ to all projects approved 
to take place in the forest; and to all persons 
or entities that engage in uses permitted by 
those projects. For instance, every person or 
entity bidding on or engaged in permitted 
timber harvesting will be doing so in accord-
ance with the plan. The Amendment applies 
to all persons or entities using the forest— 
not just a particular person or entity. It is 
binding on agency action in all cases, not 
with respect to one person or entity. 

While there is no case law on the question 
of general versus particular applicability for 
purposes of CRA, there is analogous case law 
interpreting these terms under APA in which 
courts have held rate setting ‘‘addressed to 
and served upon named persons in accord-
ance with law’’ to be a type of rule of par-
ticular applicability. However, the 2016 
Tongass Amendment does not solely set 
rates and it does not apply to a single entity. 
It states: ‘‘All future plans and activities 
will be based on this Forest Plan.’’ Addition-
ally, in our prior decision on the Tongass Na-
tional Forest Land and Resource Manage-
ment Plan issued in 1997, we concluded that 
the Plan was of general applicability since it 
affected many parties. We therefore conclude 
that this rule does not fall within the excep-
tion for rules of particular applicability. 

Rules of Organization, Practice, or Proce-
dure That Do Not Substantially Affect the 
Rights or Obligations of Non-Agency Par-
ties 
USDA maintains that the 2016 Tongass 

Amendment is exempt from the require-
ments of CRA as a rule of agency organiza-
tion, procedure, or practice that does not 
substantially affect the rights or obligations 
of non-agency parties. The Amendment gov-
erns where old-growth and young-growth 
timber harvests are allowed in Tongass. 
USDA states that the Amendment is nar-
rowly focused on accelerating the transition 
from a primarily old-growth timber program 
to a primarily young-growth program and, in 
doing so, ‘‘provides limited modifications to 
the Tongass LRMP to guide the Tongass Na-
tional Forest’s procedures and practices 
going forward.’’ These changes, it asserts, in-
volve agency procedure and practice relating 
to the Forest Service’s management of the 
Tongass National Forest. 

The CRA legislative history discussion of 
this exception is limited, but states that it 
was modeled on APA, which excludes ‘‘rules 
of agency organization, procedure, or prac-
tice’’ from the requirement that a notice of 
proposed rulemaking be published in the 
Federal Register. Courts have applied the 
APA exception by distinguishing between 
procedural and substantive rules. A rule is 
substantive when it ‘‘encodes a substantive 
value judgment or puts a stamp of approval 
or disapproval on a given type of behavior.’’ 
In these cases, courts have focused on wheth-
er the agency action has substantive impacts 
on the regulated community. 

For example, the Fifth Circuit in Phillips 
Petroleum Co. v. Johnson, held that the proper 
test of whether a rule is procedural or sub-
stantive is whether a ‘‘regulation of general 
applicability has a substantial impact on the 
regulated industry, or an important class of 
the members or the products of that indus-
try.’’ Phillips Petroleum concerned oil and gas 
royalties owed under leases for federal lands 
administered by the Minerals Management 
Service (MMS). The court held that an agen-
cy Procedure Paper changing the criteria for 
valuing natural gas liquid products, used to 
calculate royalties, was a substantive rule 
subject to APA notice-and-comment rule-
making requirements. The agency argued 
that the Procedure Paper was a rule of agen-
cy organization, procedure, or practice. How-
ever, the court rejected this argument, stat-
ing: ‘‘Although the Procedure Paper would 
appear to fall squarely within this exemp-
tion, for the change effected by the Proce-
dure Paper plainly relates to the internal 
practices of MMA procedure, the mere fact 
that it may guide MMS procedures does not 
mean that the Procedure Paper is a ’proce-
dural’ rule for purpose of APA.’’ 

The 2016 Tongass Amendment implements 
an agency policy to transition from old- 
growth to new-growth timber harvesting. In 
doing so, it encodes the agency’s substantive 
value judgement in favor of this transition 
and has a substantial impact on the local 
timber industry. Even accepting USDA’s 
characterization of the Amendment as in-
volving agency procedure and practice relat-
ing to the Forest Service, under the rea-
soning of Phillips Petroleum, the Amendment 
is not a procedural rule since it has a sub-
stantial effect on the regulated industry. 
Therefore, we conclude that it is not a rule 
of agency procedure. This is consistent with 
our prior decision on the Tongass National 
Forest Land and Resource Management Plan 
issued in 1997, in which we concluded that 
the Plan was not a rule of agency procedure 
due to its substantial effects on non-agency 
parties. 

Relying primarily on the Supreme Court’s 
decision in Ohio Forestry Ass’n v. Sierra Club, 
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USDA specifically argues that the proce-
dural rule exception applies because the 2016 
Tongass Amendment does not substantially 
affect the rights or obligations of non-agency 
parties. At issue in Ohio Forestry Ass’n was a 
Sierra Club challenge to a Land Resource 
Management Plan for Ohio’s Wayne National 
Forest on the ground that the plan per-
mitted too much logging and clearcutting. 
The question decided was whether the rights 
asserted by the Sierra Club in challenging 
the plan were ripe for judicial review. The 
Court explained that the purpose of the ripe-
ness doctrine is: 
‘‘to prevent the courts, through avoidance of 
premature adjudication, from entangling 
themselves in abstract disagreements over 
administrative policies, and also to protect 
the agencies from judicial interference until 
an administrative decision has been formal-
ized and its effects felt in a concrete way by 
the challenging parties.’’ 

The court held that the rights asserted by 
the Sierra Club were not yet ripe for review, 
and that there would be later stages in the 
forest management process when plaintiffs 
could assert those rights to challenge the 
Forest Service’s decisions. 

The issue we decide here, however, is not 
whether rights asserted by a party to chal-
lenge the Amendment are ripe for judicial 
review. The question here is whether the 2016 
Tongass Amendment has a substantial im-
pact on the regulated community such that 
it is a substantive rather than a procedural 
rule for purposes of CRA. We have concluded 
that it has such an impact and thus is a sub-
stantive rule. The Supreme Court’s decision 
is inapposite for CRA purposes, since it is 
Congress’ exercise of the review procedures 
in CRA that is in issue, not the ripeness of a 
party’s right to bring suit challenging ad-
ministrative action. 

CONCLUSION 
The 2016 Tongass Amendment is a rule for 

CRA purposes as it meets the definition of 
the term ‘‘rule’’ under APA, and none of the 
CRA exceptions apply. 

If you have any questions about this opin-
ion, please contact Robert Cramer, Associate 
General Counsel, at (202) 512–7227. 

Sincerely yours, 
SUSAN A. POLING, 

General Counsel. 

f 

HONORING OUR ARMED FORCES 

GUNNERS MATE THIRD CLASS JOSEPH GUIO, JR. 
Mr. MANCHIN. Mr. President, today 

I wish to honor Joseph Guio, Jr., a hero 
who made the ultimate sacrifice saving 
the lives of his fellow crewmembers 
aboard the USS Monaghan during 
World War II. 

Gunners Mate Third Class Guio was 
one of the hundreds of men who were 
lost at sea during Typhoon Cobra, 
which struck Task Force-38 in Decem-
ber of 1944. Task Force-38 consisted of 7 
fleet carriers, 6 escort carriers, 8 bat-
tleships, 15 cruisers, and 50 destroyers 
that had been operating in the Phil-
ippine Sea conducting air raids against 
Japanese airfields. 

Survivors of the event reported that 
Joe freed a raft from the sinking ship 
and was injured in the process. Regard-
less, he continued to pull his fellow 
men to the safety of the raft and saved 
many lives. Aboard the raft, his grate-
ful comrades tried to comfort Joe in 
his last moments, and he thanked them 
for doing so before he passed on. 

When the Monaghan sank, 256 crew-
members were lost. Twenty held on to 
the raft for some time, but after days 
at sea, exhausted, injured, and strug-
gling against 50-foot waves, that num-
ber dwindled to six. The USS Brown 
rescued the six survivors 3 days later. 

Joe’s body was never recovered, but 
his name is inscribed on the Tablets of 
the Missing at the American Cemetery 
and Memorial in Manila, Philippines. 
He was 25 years old. 

Born in Hollidays Cove in beautiful 
Hancock County, WV, no one would 
have expected less from Joe. He died as 
he lived, helping others with the ut-
most respect for our home State and 
our Nation. 

West Virginia is great because our 
people are great—Mountaineers who 
will always be free. In fact, when visi-
tors come to West Virginia, I jump at 
the chance to tell them about our won-
derful State. We have more veterans 
per capita than most any State in the 
Nation. We have fought in more wars, 
shed more blood, and lost more lives 
for the cause of freedom than most any 
State. We have always done the heavy 
lifting and never complained. We have 
mined the coal and forged the steel 
that built the guns, ships, and factories 
that have protected and continue to 
protect our country. I am so deeply 
proud of what our citizens have accom-
plished and what they will continue to 
accomplish in the days and years 
ahead. It is with utmost gratitude that 
I recognize Joseph Guio, Jr., and all 
the servicemembers of today and yes-
terday. 

Additionally, I am honored to recog-
nize Joe’s family who have kept his 
legacy alive—his nephew, Gary Guio, 
his great-nephews, Mark and David, 
and the entire family, the Northern 
Panhandle community, and the sur-
viving crewmembers who have never 
forgotten Joe’s legacy of service and 
heroism. 

f 

NATIONAL FOREST PRODUCTS 
WEEK 

Ms. STABENOW. Mr. President, in 
recognition of National Forest Prod-
ucts Week, I would like to commend 
the more than 27,000 men and women 
who work in the forest products sector 
in my home State of Michigan. 

Taken together, Michigan is home to 
nearly 200 forest products facilities 
that run the gamut, from furniture 
manufacturing to paper mills. With 
yearly salaries of over $1.4 billion, 
these facilities represent one of our 
State’s most significant manufacturing 
sectors. 

Paper and forest products play a 
vital role in our domestic economy and 
benefit every American as they go 
about their daily lives. Additionally, 
wood construction is an innovative 
form of climate protection because 
wood oftentimes replaces competing 
building materials that require size-
able amounts of fossil fuels to produce. 
Moreover, wood lowers a building’s car-

bon footprint because it continues to 
hold carbon absorbed during the 
growth of the tree, keeping that pollu-
tion out of the atmosphere for the life 
expectancy of the building. As we look 
to reduce carbon emissions and green 
our building stock, we ought to look at 
greater use of innovative wood prod-
ucts in commercial structures. 

Similarly, paper and packaging prod-
ucts help all Americans to commu-
nicate with each other, teach our kids, 
and learn new things ourselves. These 
products preserve and deliver our food, 
medicine, and other manufactured 
goods. Whether it is a marriage certifi-
cate or a young child’s finger painting, 
these paper products capture some of 
the most important moments in a per-
son’s life. For these reasons and others, 
I am proud to be a cochair of the Sen-
ate’s Paper and Packaging Caucus. 

I urge all of my Senate colleagues to 
join me in celebrating National Forest 
Products Week and to consider the va-
riety of ways this sustainable resource 
benefits us in our lives. Thank you for 
the opportunity to recognize the forest 
products industry’s dedicated profes-
sionals who work and reside in the 
great State of Michigan. 

f 

REMEMBERING FLOYD MCKINLEY 
SAYRE, JR. 

Mrs. CAPITO. Mr. President, I wish 
to recognize a friend and colleague, 
Floyd McKinley Sayre, Jr., who re-
cently departed this life. I came to 
know Floyd many years ago and 
interacted with him while serving in 
the West Virginia House of Delegates, 
U.S. House of Representatives, and the 
U.S. Senate. Recent testimonies to his 
life state that he was ‘‘a good man by 
all accounts and lived his life in a pur-
suit of endeavors he felt were right, 
good and virtuous.’’ Throughout my 
friendship with Floyd, I found this to 
be true. 

Floyd was born in Beckley, WV, on 
July 17, 1930. He graduated from Wood-
row Wilson High School before going 
on to West Virginia University, where 
he was an active member in the Sigma 
Nu fraternity. After college, he had a 
successful military career where he 
served in the Berlin Brigade in Ger-
many, guarding West Berlin during the 
Cold War. Upon his return, Floyd start-
ed a professional career with the U.S. 
Chamber of Commerce that eventually 
brought him home to West Virginia. 

Floyd owned and managed Floyd 
Sayre’s Management Consultants and 
was the first certified professional ex-
ecutive in West Virginia. He worked 
hard to bring a certification program 
to the State and mentored many future 
executives. As a student of West Vir-
ginia politics, he understood how to 
navigate the halls of the State legisla-
ture, where he is remembered as a gen-
tleman and forceful advocate for a bet-
ter West Virginia. 

In 1960, Floyd married his wife, Ruth 
Ellen Thomas, who was his staunch 
supporter and companion for his entire 
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