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(2) encourages all people of the United
States—

(A) to learn about the history of the Purple
Heart Medal;

(B) to honor recipients of the Purple Heart
Medal; and

(C) to conduct appropriate ceremonies, ac-
tivities, and programs to demonstrate sup-
port for people who have been awarded the
Purple Heart Medal.

————
AMENDMENTS SUBMITTED AND
PROPOSED
SA 741. Mr. GRASSLEY proposed an

amendment to the bill S. 860, to reauthorize
and improve the Juvenile Justice and Delin-
quency Prevention Act of 1974, and for other
purposes.

SA 742. Mr. PORTMAN (for Mr. GRASSLEY)
proposed an amendment to the bill S. 178, to
prevent elder abuse and exploitation and im-
prove the justice system’s response to vic-
tims in elder abuse and exploitation cases.

SA 743. Mr. PORTMAN (for Mr. RUBIO) pro-
posed an amendment to the bill H.R. 601, to
enhance the transparency and accelerate the
impact of assistance provided under the For-
eign Assistance Act of 1961 to promote qual-
ity basic education in developing countries,
to better enable such countries to achieve
universal access to quality basic education
and improved learning outcomes, to elimi-
nate duplication and waste, and for other
purposes.

SA 744. Mr. PORTMAN (for Ms. MURKOWSKI
(for herself and Ms. CANTWELL)) proposed an
amendment to the bill H.R. 339, to amend
Public Law 94-241 with respect to the North-
ern Mariana Islands.

SA 745. Mr. PORTMAN (for Mr. ISAKSON
(for himself, Mr. BLUMENTHAL, Mr. TESTER,
Mrs. MURRAY, Mr. HELLER, Ms. HASSAN, Mr.
NELSON, Mr. KING, Mr. DURBIN, Mr. UDALL,
Mr. HEINRICH, Mr. DONNELLY, Mrs. McCAS-
KILL, and Mr. BROWN)) proposed an amend-
ment to the bill H.R. 2288, to amend title 38,
United States Code, to reform the rights and
processes relating to appeals of decisions re-
garding claims for benefits under the laws
administered by the Secretary of Veterans
Affairs, and for other purposes.

SA 746. Mr. PORTMAN (for Mr. JOHNSON)
proposed an amendment to the bill S. 582, to
reauthorize the Office of Special Counsel,
and for other purposes.

TEXT OF AMENDMENTS

SA 741. Mr. GRASSLEY proposed an
amendment to the bill S. 860, to reau-
thorize and improve the Juvenile Jus-
tice and Delinquency Prevention Act of
1974, and for other purposes; as follows:

Beginning on page 40, strike line 23 and all
that follows through page 41, line 23.

SA 742. Mr. PORTMAN (for Mr.
GRASSLEY) proposed an amendment to
the bill S. 178, to prevent elder abuse
and exploitation and improve the jus-
tice system’s response to victims in
elder abuse and exploitation cases; as
follows:

On page 12, line 3, strike ‘‘individual” and
insert “‘individually”.

Beginning on page 23, strike line 15 and all
that follows through page 24, line 15 and in-
sert the following:

(1) Federal Government efforts to mon-
itor—

(A) the exploitation of older adults of the
United States in global drug trafficking
schemes and other international criminal
enterprises;
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(B) the extent to which exploitation of
older adults of the United States by inter-
national criminal enterprises has resulted in
the incarceration of these citizens of the
United States in foreign countries; and

(C) the total annual number of elder abuse
cases pending in the United States; and

(2) the results of intervention by the
United States with foreign officials on behalf
of citizens of the United States who are elder
abuse victims in international criminal en-
terprises.

SA 743. Mr. PORTMAN (for Mr.
RUBIO) proposed an amendment to the
bill H.R. 601, to enhance the trans-
parency and accelerate the impact of
assistance provided under the Foreign
Assistance Act of 1961 to promote qual-
ity basic education in developing coun-
tries, to better enable such countries
to achieve universal access to quality
basic education and improved learning
outcomes, to eliminate duplication and
waste, and for other purposes; as fol-
lows:

On page 8, line 20, strike ‘‘; and” and insert
a semicolon.

On page 8, line 23, strike the period at the
end and insert ‘‘; and”’.

On page 8, between lines 23 and 24, insert
the following:

‘‘(E) promote United States values, espe-
cially respect for all persons and freedoms of
religion, speech, and the press.

On page 12, line 14, strike ‘‘; and” and in-
sert a semicolon.

On page 12, strike line 17 and insert ‘‘edu-
cational systems; and’’.

On page 12, between lines 17 and 18, insert
the following:

‘“(C) there is the greatest opportunity to
reduce childhood and adolescence exposure
to or engagement in violent extremism or
extremist ideologies.”.

SA 744, Mr. PORTMAN (for Ms. MUR-
KOWSKI (for herself and Ms. CANTWELL))
proposed an amendment to the bill
H.R. 339, to amend Public Law 94-241
with respect to the Northern Mariana
Islands; as follows:

Beginning on page 2, strike line 19, and all
that follows through the end and insert the
following:

(B) by striking ‘‘ ‘ending on December 31,
2019°.” and inserting ‘‘ending on December
31, 2019, except that for fiscal year 2017 an ad-
ditional 350 permits shall be made available
for extension of existing permits, expiring
after the date of enactment of the Northern
Mariana Islands Economic Expansion Act
through September 30, 2017, of which no
fewer than 60 shall be reserved for healthcare
practitioners and technical operations (as
that term is defined by the Department of
Labor as Standard Occupational Classifica-
tion Group 29-0000 or any successor provi-
sion), and no fewer than 10 shall be reserved
for plant and system operators (as that term
is defined by the Department of Labor as
Standard Occupational Classification Group
51-8000 or any successor provision).”’.

SA 745. Mr. PORTMAN (for Mr. ISAK-
SON (for himself, Mr. BLUMENTHAL, Mr.
TESTER, Mrs. MURRAY, Mr. HELLER, Ms.
HASSAN, Mr. NELSON, Mr. KING, Mr.
DURBIN, Mr. UDALL, Mr. HEINRICH, Mr.
DONNELLY, Mrs. MCCASKILL, and Mr.
BROWN)) proposed an amendment to the
bill H.R. 2288, to amend title 38, United
States Code, to reform the rights and
processes relating to appeals of deci-
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sions regarding claims for benefits
under the laws administered by the
Secretary of Veterans Affairs, and for
other purposes; as follows:

Strike all after the enacting clause and in-
sert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Veterans
Appeals Improvement and Modernization Act
of 2017°.

SEC. 2. REFORM OF RIGHTS AND PROCESSES RE-
LATING TO APPEALS OF DECISIONS
REGARDING CLAIMS FOR BENEFITS
UNDER LAWS ADMINISTERED BY
SECRETARY OF VETERANS AFFAIRS.

(a) DEFINITIONS.—Section 101 of title 38,
United States Code, is amended by adding at
the end the following new paragraphs:

‘‘(34) The term ‘agency of original jurisdic-
tion’ means the activity which entered the
original determination with regard to a
claim for benefits under laws administered
by the Secretary.

¢(35) The term ‘relevant evidence’ means
evidence that tends to prove or disprove a
matter in issue.

‘“(36) The term ‘supplemental claim’ means
a claim for benefits under laws administered
by the Secretary filed by a claimant who had
previously filed a claim for the same or simi-
lar benefits on the same or similar basis.”.

(b) NOTICE REGARDING CLAIMS.—Section
5103(a) of such title is amended—

(1) in paragraph (1), in the first sentence,
by striking ‘“The’ and inserting ‘‘Except as
provided in paragraph (3), the’’;

(2) in paragraph (2)(B)(i) by striking ‘¢, a
claim for reopening a prior decision on a
claim, or a claim for an increase in bene-
fits;”” and inserting ‘‘or a supplemental
claim;”’; and

(3) by adding at the end the following new
paragraph:

‘(3) The requirement to provide notice
under paragraph (1) shall not apply with re-
spect to a supplemental claim that is filed
within the timeframe set forth in subpara-
graphs (B) and (D) of section 5110(a)(2) of this
title.”.

(¢) MODIFICATION OF RULE REGARDING DIS-
ALLOWED CLAIMS.—Section 5103A(f) of such
title is amended—

(1) by striking ‘‘reopen’ and inserting ‘‘re-
adjudicate’’; and

(2) by striking ‘‘material” and inserting
“relevant”’.

(d) MODIFICATION OF DUTY TO ASSIST CLAIM-
ANTS.—Section 5103A of such title is amend-
ed—

(1) by redesignating subsections (e)
through (g) as subsections (g) through (i), re-
spectively; and

(2) by inserting after subsection (d) the fol-
lowing new subsections:

‘“(e) APPLICABILITY OF DUTY TO ASSIST.—(1)
The Secretary’s duty to assist under this
section shall apply only to a claim, or sup-
plemental claim, for a benefit under a law
administered by the Secretary until the time
that a claimant is provided notice of the
agency of original jurisdiction’s decision
with respect to such claim, or supplemental
claim, under section 5104 of this title.

‘(2) The Secretary’s duty to assist under
this section shall not apply to higher-level
review by the agency of original jurisdiction,
pursuant to section 5104B of this title, or to
review on appeal by the Board of Veterans’
Appeals.

¢“(f) CORRECTION OF DUTY TO ASSIST ER-
RORS.—(1) If, during review of the agency of
original jurisdiction decision under section
5104B of this title, the higher-level adjudi-
cator identifies or learns of an error on the
part of the agency of original jurisdiction to
satisfy its duties under this section, and that
error occurred prior to the agency of original
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jurisdiction decision being reviewed, unless
the Secretary may award the maximum ben-
efit in accordance with this title based on
the evidence of record, the higher-level adju-
dicator shall return the claim for correction
of such error and readjudication.

“(2)(A) If the Board of Veterans’ Appeals,
during review on appeal of an agency of
original jurisdiction decision, identifies or
learns of an error on the part of the agency
of original jurisdiction to satisfy its duties
under this section, and that error occurred
prior to the agency of original jurisdiction
decision on appeal, unless the Secretary may
award the maximum benefit in accordance
with this title based on the evidence of
record, the Board shall remand the claim to
the agency of original jurisdiction for cor-
rection of such error and readjudication.

‘(B) Remand for correction of such error
may include directing the agency of original
jurisdiction to obtain an advisory medical
opinion under section 5109 of this title.

‘(3) Nothing in this subsection shall be
construed to imply that the Secretary, dur-
ing the consideration of a claim, does not
have a duty to correct an error described in
paragraph (1) or (2) that was erroneously not
identified during higher-level review or dur-
ing review on appeal with respect to the
claim.”.

(e) DECISIONS AND NOTICES OF DECISIONS.—
Subsection (b) of section 5104 of such title is
amended to read as follows:

‘“(b) Each notice provided under subsection
(a) shall also include all of the following:

‘(1) Identification of the issues adju-
dicated.

‘(2) A summary of the evidence considered
by the Secretary.

‘“(3) A summary of the applicable laws and
regulations.

‘“(4) Identification of findings favorable to
the claimant.

‘(6) In the case of a denial, identification
of elements not satisfied leading to the de-
nial.

‘“(6) An explanation of how to obtain or ac-
cess evidence used in making the decision.

“(7) If applicable, identification of the cri-
teria that must be satisfied to grant service
connection or the next higher level of com-
pensation.”.

(f) BINDING NATURE OF FAVORABLE FIND-
INGS.—

(1) IN GENERAL.—Chapter 51 of such title is
amended by inserting after section 5104 the
following new section:

“§5104A. Binding nature of favorable findings

“Any finding favorable to the claimant as
described in section 5104(b)(4) of this title
shall be binding on all subsequent adjudica-
tors within the Department, unless clear and
convincing evidence is shown to the contrary
to rebut such favorable finding.”’.

(2) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 51 of
such title is amended by inserting after the
item relating to section 5104 the following
new item:

““6104A. Binding nature of favorable find-
ings.”’.

(g) HIGHER-LEVEL REVIEW BY AGENCY OF
ORIGINAL JURISDICTION.—

(1) IN GENERAL.—Chapter 51 of such title, as
amended by subsection (f), is further amend-
ed by inserting after section 5104A, as added
by such subsection, the following new sec-
tion:

“§5104B. Higher-level review by the agency
of original jurisdiction

‘“(a) IN GENERAL.—(1) A claimant may re-
quest a review of the decision of the agency
of original jurisdiction by a higher-level ad-
judicator within the agency of original juris-
diction.
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‘“(2) The Secretary shall approve each re-
quest for review under paragraph (1).

“(b) TIME AND MANNER OF REQUEST.—(1) A
request for higher-level review by the agency
of original jurisdiction shall be—

‘““(A) in writing in such form as the Sec-
retary may prescribe; and

‘(B) made within one year of the notice of
the agency of original jurisdiction’s decision.

‘“(2) Such request may specifically indicate
whether such review is requested by a high-
er-level adjudicator at the same office within
the agency of original jurisdiction or by an
adjudicator at a different office of the agen-
cy of original jurisdiction. The Secretary
shall not deny such request for review by an
adjudicator at a different office of the agen-
cy of original jurisdiction without good
cause.

‘“(c) DECISION.—Notice of a higher-level re-
view decision under this section shall be pro-
vided in writing and shall include a general
statement—

‘(1) reflecting whether evidence was not
considered pursuant to subsection (d); and

‘“(2) noting the options available to the
claimant to have the evidence described in
paragraph (1), if any, considered by the De-
partment.

‘“(d) EVIDENTIARY RECORD FOR REVIEW.—
The evidentiary record before the higher-
level adjudicator shall be limited to the evi-
dence of record in the agency of original ju-
risdiction decision being reviewed.

‘“(e) DE NOovO REVIEW.—A review of the de-
cision of the agency of original jurisdiction
by a higher-level adjudicator within the
agency of original jurisdiction shall be de
novo.”.

(2) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 51 of
such title, as amended by subsection (f), is
further amended by inserting after the item
relating to section 5104A, as added by such
subsection, the following new item:
¢56104B. Higher-level review by the agency of

original jurisdiction.”’.

(h) OPTIONS FOLLOWING DECISION BY AGEN-
CY OF ORIGINAL JURISDICTION.—

(1) IN GENERAL.—Chapter 51 of such title, as
amended by subsection (g), is further amend-
ed by inserting after section 5104B, as added
by such subsection, the following new sec-
tion:

“§5104C. Options following decision by agen-
cy of original jurisdiction

‘“(a) WITHIN ONE YEAR OF DECISION.—(1)
Subject to paragraph (2), in any case in
which the Secretary renders a decision on a
claim, the claimant may take any of the fol-
lowing actions on or before the date that is
one year after the date on which the agency
of original jurisdiction issues a decision with
respect to that claim:

‘“(A) File a request for higher-level review
under section 5104B of this title.

“(B) File a supplemental claim under sec-
tion 5108 of this title.

‘“(C) File a notice of disagreement under
section 7105 of this title.

“(2)(A) Once a claimant takes an action set
forth in paragraph (1), the claimant may not
take another action set forth in that para-
graph with respect to the same claim or
same issue contained within the claim
until—

‘(i) the higher-level review, supplemental
claim, or notice of disagreement is adju-
dicated; or

‘(i) the request for higher-level review,
supplemental claim, or notice of disagree-
ment is withdrawn.

‘“(B) Nothing in this subsection shall pro-
hibit a claimant from taking any of the ac-
tions set forth in paragraph (1) in succession
with respect to a claim or an issue contained
within the claim.
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‘(C) Nothing in this subsection shall pro-
hibit a claimant from taking different ac-
tions set forth in paragraph (1) with respect
to different claims or different issues con-
tained within a claim.

‘(D) The Secretary may, as the Secretary
considers appropriate, develop and imple-
ment a policy for claimants who—

‘(i) take an action under paragraph (1);

‘“(ii) wish to withdraw the action before
the higher-level review, supplemental claim,
or notice of disagreement is adjudicated; and

‘‘(iii) in lieu of such action take a different
action under paragraph (1).

“(b) MORE THAN ONE YEAR AFTER DECI-
SION.—In any case in which the Secretary
renders a decision on a claim and more than
one year has passed since the date on which
the agency of original jurisdiction issues a
decision with respect to that claim, the
claimant may file a supplemental claim
under section 5108 of this title.”.

(2) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 51 of
such title, as amended by subsection (g), is
further amended by inserting after the item
relating to section 5104B, as added by such
subsection, the following new item:

¢“56104C. Options following decision by agency
of original jurisdiction.”.
(i) SUPPLEMENTAL CLAIMS.—
(1) IN GENERAL.—Section 5108 of such title
is amended to read as follows:

“§ 5108. Supplemental claims

‘‘(a) IN GENERAL.—If new and relevant evi-
dence is presented or secured with respect to
a supplemental claim, the Secretary shall re-
adjudicate the claim taking into consider-
ation all of the evidence of record.

“(b) DuTY TO AsSIST.—(1) If a claimant, in
connection with a supplemental claim, rea-
sonably identifies existing records, whether
or not in the custody of a Federal depart-
ment or agency, the Secretary shall assist
the claimant in obtaining the records in ac-
cordance with section 5103A of this title.

‘“(2) Assistance under paragraph (1) shall
not be predicated upon a finding that new
and relevant evidence has been presented or
secured.”’.

(2) RULE OF CONSTRUCTION.—Section 5108 of
such title, as amended by paragraph (1), shall
not be construed to impose a higher evi-
dentiary threshold than the new and mate-
rial evidence standard that was in effect pur-
suant to such section on the day before the
date of the enactment of this Act.

(3) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 51 of
such title is amended by striking the item
relating to section 5108 and inserting the fol-
lowing new item:

¢“5108. Supplemental claims.”.

(j) REMAND TO OBTAIN ADVISORY MEDICAL
OPINION.—Section 5109 of such title is amend-
ed by adding at the end the following new
subsection:

“(d)(1) The Board of Veterans’ Appeals
shall remand a claim to direct the agency of
original jurisdiction to obtain an advisory
medical opinion from an independent med-
ical expert under this section if the Board
finds that the Veterans Benefits Administra-
tion should have exercised its discretion to
obtain such an opinion.

‘(2) The Board’s remand instructions shall
include the questions to be posed to the inde-
pendent medical expert providing the advi-
sory medical opinion.”’.

(k) RESTATEMENT OF REQUIREMENT FOR EX-
PEDITED TREATMENT OF RETURNED AND RE-
MANDED CLAIMS.—

(1) IN GENERAL.—Section 5109B of such title
is amended to read as follows:
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“§5109B. Expedited treatment of returned
and remanded claims

“The Secretary shall take such actions as
may be necessary to provide for the expedi-
tious treatment by the Veterans Benefits
Administration of any claim that is returned
by a higher-level adjudicator under section
5104B of this title or remanded by the Board
of Veterans’ Appeals.”.

(2) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 51 of
such title is amended by striking the item
relating to section 5109B and inserting the
following new item:

“56109B. Expedited treatment of returned and
remanded claims.”.

(1) EFFECTIVE DATES OF AWARDS.—Section
5110 of title 38, United States Code, is amend-
ed—

(1) by amending subsection (a) to read as
follows:

‘“‘(a)(1) Unless specifically provided other-
wise in this chapter, the effective date of an
award based on an initial claim, or a supple-
mental claim, of compensation, dependency
and indemnity compensation, or pension,
shall be fixed in accordance with the facts
found, but shall not be earlier than the date
of receipt of application therefor.

‘(2) For purposes of determining the effec-
tive date of an award under this section, the
date of application shall be considered the
date of the filing of the initial application
for a benefit if the claim is continuously pur-
sued by filing any of the following, either
alone or in succession:

“(A) A request for higher-level review
under section 5104B of this title on or before
the date that is one year after the date on
which the agency of original jurisdiction
issues a decision.

‘(B) A supplemental claim under section
5108 of this title on or before the date that is
one year after the date on which the agency
of original jurisdiction issues a decision.

“(C) A notice of disagreement on or before
the date that is one year after the date on
which the agency of original jurisdiction
issues a decision.

‘(D) A supplemental claim under section
5108 of this title on or before the date that is
one year after the date on which the Board
of Veterans’ Appeals issues a decision.

‘“(E) A supplemental claim under section
5108 of this title on or before the date that is
one year after the date on which the Court of
Appeals for Veterans Claims issues a deci-
sion.

‘“(3) Except as otherwise provided in this
section, for supplemental claims received
more than one year after the date on which
the agency of original jurisdiction issued a
decision or the Board of Veterans’ Appeals
issued a decision, the effective date shall be
fixed in accordance with the facts found, but
shall not be earlier than the date of receipt
of the supplemental claim.’’; and

(2) in subsection (i), in the first sentence—

(A) by striking ‘‘reopened’” and inserting
“readjudicated’’;

(B) by striking ‘‘material”’ and inserting
“relevant’’; and

(C) by striking ‘‘reopening’” and inserting
“readjudication’.

(m) DEFINITION OF AWARD OR INCREASED
AWARD FOR PURPOSES OF PROVISIONS RELAT-
ING TO COMMENCEMENT OF PERIOD OF PAY-
MENT.—Section 5111(d)(1) of such title is
amended by striking ‘‘or reopened award’’
and inserting ‘“‘award or award based on a
supplemental claim’.

(n) MODIFICATION OF LIMITATION ON FEES
ALLOWABLE FOR REPRESENTATION.—Section
5904(c) of such title is amended, in para-
graphs (1) and (2), by striking ‘‘notice of dis-
agreement is filed”” both places it appears
and inserting ‘‘claimant is provided notice of
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the agency of original jurisdiction’s initial
decision under section 5104 of this title.

(0) CLARIFICATION OF BOARD OF VETERANS’
APPEALS REFERRAL REQUIREMENTS AFTER
ORDER FOR RECONSIDERATION OF DECISIONS.—
Section 7103(b)(1) of title 38, United States
Code, is amended by striking ‘‘heard’” both
places it appears and inserting ‘‘decided’’.

(p) CONFORMING AMENDMENT RELATING TO
READJUDICATION.—Section 7104(b) of such
title is amended by striking ‘‘reopened’’ and
inserting ‘‘readjudicated’.

(q) MODIFICATION OF PROCEDURES FOR AP-
PEALS TO BOARD OF VETERANS’ APPEALS.—

(1) IN GENERAL.—Section 7105 of title 38,
United States Code, is amended—

(A) in subsection (a), by striking the first
sentence and inserting ‘‘Appellate review
shall be initiated by the filing of a notice of
disagreement in the form prescribed by the
Secretary.”’;

(B) by amending subsection (b) to read as
follows:

“(b)(1)(A) Except in the case of simulta-
neously contested claims, a notice of dis-
agreement shall be filed within one year
from the date of the mailing of notice of the
decision of the agency of original jurisdic-
tion pursuant to section 5104, 5104B, or 5108
of this title.

‘“(B) A notice of disagreement postmarked
before the expiration of the one-year period
shall be accepted as timely filed.

‘“(C) A question as to timeliness or ade-
quacy of the notice of disagreement shall be
decided by the Board.

‘“(2)(A) Notices of disagreement shall be in
writing, shall identify the specific deter-
mination with which the claimant disagrees,
and may be filed by the claimant, the claim-
ant’s legal guardian, or such accredited rep-
resentative, attorney, or authorized agent as
may be selected by the claimant or legal
guardian.

“(B) Not more than one recognized organi-
zation, attorney, or agent may be recognized
at any one time in the prosecution of a
claim.

‘“(C) Notices of disagreement shall be filed
with the Board.

‘(3) The notice of disagreement shall indi-
cate whether the claimant requests—

‘“(A) a hearing before the Board, which
shall include an opportunity to submit evi-
dence in accordance with section 7113(b) of
this title;

‘(B) an opportunity to submit additional
evidence without a hearing before the Board,
which shall include an opportunity to submit
evidence in accordance with section 7113(c)
of this title; or

‘“(C) a review by the Board without a hear-
ing or the submittal of additional evidence.

‘“(4) The Secretary shall develop a policy to
permit a claimant to modify the information
identified in the notice of disagreement after
the notice of disagreement has been filed
under this section pursuant to such require-
ments as the Secretary may prescribe.”’;

(C) by amending subsection (c) to read as
follows:

‘“(c) If no notice of disagreement is filed in
accordance with this chapter within the pre-
scribed period, the action or decision of the
agency of original jurisdiction shall become
final and the claim shall not thereafter be
readjudicated or allowed, except—

‘(1) in the case of a readjudication or al-
lowance pursuant to a higher-level review
that was requested in accordance with sec-
tion 5104B of this title;

‘(2) as may otherwise be provided by sec-
tion 5108 of this title; or

‘(3) as may otherwise be provided in such
regulations as are consistent with this
title.”;

(D) by striking subsection (d) and inserting
the following new subsection (d):
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‘“(d) The Board may dismiss any appeal
which fails to identify the specific deter-
mination with which the claimant dis-
agrees.”’;

(E) by striking subsection (e); and

(F) in the section heading, by striking ‘‘no-
tice of disagreement and’’.

(2) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 71 of
such title is amended by striking the item
relating to section 7105 and inserting the fol-
lowing new item:

¢“7105. Filing of appeal.”.

(r) MODIFICATION OF PROCEDURES AND RE-
QUIREMENTS FOR SIMULTANEOUSLY CONTESTED
CLAIMS.—Subsection (b) of section T105A of
such title is amended to read as follows:

“(b)(1) The substance of the notice of dis-
agreement shall be communicated to the
other party or parties in interest and a pe-
riod of thirty days shall be allowed for filing
a brief or argument in response thereto.

‘“(2) Such notice shall be forwarded to the
last known address of record of the parties
concerned, and such action shall constitute
sufficient evidence of notice.”.

(s) REPEAL OF PROCEDURES FOR ADMINIS-
TRATIVE APPEALS.—

(1) IN GENERAL.—Chapter 71 of such title is
amended by striking section 7106.

(2) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 71 of
such title is amended by striking the item
relating to section 7106.

(t) MODIFICATIONS RELATING TO APPEALS:
DOCKETS; HEARINGS.—Section 7107 of such
title is amended to read as follows:

“§7107. Appeals: dockets; hearings

‘‘(a) DOCKETS.—(1) Subject to paragraph (2),
the Board shall maintain at least two sepa-
rate dockets.

‘“(2) The Board may not maintain more
than two separate dockets unless the Board
notifies the Committee on Veterans’ Affairs
of the Senate and the Committee on Vet-
erans’ Affairs of the House of Representa-
tives of any additional docket, including a
justification for maintaining such additional
docket.

““(3)(A) The Board may assign to each
docket maintained under paragraph (1) such
cases as the Board considers appropriate, ex-
cept that cases described in clause (i) of sub-
paragraph (B) may not be assigned to any
docket to which cases described in clause (ii)
of such paragraph are assigned.

‘“(B) Cases described in this paragraph are
the following:

‘‘(i) Cases in which no Board hearing is re-
quested.

‘“(ii) Cases in which a Board hearing is re-
quested in the notice of disagreement.

‘“(4) Except as provided in subsection (b),
each case before the Board will be decided in
regular order according to its respective
place on the docket to which it is assigned
by the Board.

“(b) ADVANCEMENT ON THE DOCKET.—(1) A
case on one of the dockets of the Board
maintained under subsection (a) may, for
cause shown, be advanced on motion for ear-
lier consideration and determination.

“(2) Any such motion shall set forth suc-
cinctly the grounds upon which the motion
is based.

¢(3) Such a motion may be granted only—

‘“(A) if the case involves interpretation of
law of general application affecting other
claims;

‘(B) if the appellant is seriously ill or is
under severe financial hardship; or

¢“(C) for other sufficient cause shown.

‘‘(c) MANNER AND SCHEDULING OF HEARINGS
FOR CASES ON A DOCKET THAT MAY INCLUDE A
HEARING.—(1) For cases on a docket main-
tained by the Board under subsection (a)
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that may include a hearing, in which a hear-
ing is requested in the notice of disagree-
ment, the Board shall notify the appellant
whether a Board hearing will be held—

‘“(A) at its principal location; or

‘(B) by picture and voice transmission at a
facility of the Department where the Sec-
retary has provided suitable facilities and
equipment to conduct such hearings.

‘“(2)(A) Upon notification of a Board hear-
ing at the Board’s principal location as de-
scribed in subparagraph (A) of paragraph (1),
the appellant may alternatively request a
hearing as described in subparagraph (B) of
such paragraph. If so requested, the Board
shall grant such request.

‘(B) Upon notification of a Board hearing
by picture and voice transmission as de-
scribed in subparagraph (B) of paragraph (1),
the appellant may alternatively request a
hearing as described in subparagraph (A) of
such paragraph. If so requested, the Board
shall grant such request.

¢“(d) SCREENING OF CASES.—Nothing in this
section shall be construed to preclude the
screening of cases for purposes of—

‘(1) determining the adequacy of the
record for decisional purposes; or

‘“(2) the development, or attempted devel-
opment, of a record found to be inadequate
for decisional purposes.

‘‘(e) PoLICY ON CHANGING DOCKETS.—The
Secretary shall develop and implement a pol-
icy allowing an appellant to move the appel-
lant’s case from one docket to another dock-
et.”.

(u) REPEAL OF CERTAIN AUTHORITY FOR
INDEPENDENT MEDICAL OPINIONS.—

(1) IN GENERAL.—Section 7109 of such title
is repealed.

(2) CONFORMING AMENDMENT.—Section
5701(b)(1) of such title is amended by striking
“‘or 7109”.

(3) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 71 of
such title is amended by striking the item
relating to section 7109.

(v) CLARIFICATION OF PROCEDURES FOR RE-
VIEW OF DECISIONS ON GROUNDS OF CLEAR AND
UNMISTAKABLE ERROR.—Section 7111(e) of
such title is amended by striking ¢, without
referral to any adjudicative or hearing offi-
cial acting on behalf of the Secretary’’.

(w) EVIDENTIARY RECORD BEFORE BOARD OF
VETERANS’ APPEALS.—

(1) IN GENERAL.—Chapter 71 of such title is
amended by adding at the end the following
new section:

“§7113. Evidentiary record before the Board
of Veterans’ Appeals

‘“(a) CASES WITH NO REQUEST FOR A HEAR-
ING OR ADDITIONAL EVIDENCE.—For cases in
which a hearing before the Board of Vet-
erans’ Appeals is not requested in the notice
of disagreement and no request was made to
submit evidence, the evidentiary record be-
fore the Board shall be limited to the evi-
dence of record at the time of the decision of
the agency of original jurisdiction on appeal.

“(b) CASES WITH A REQUEST FOR A HEAR-
ING.—(1) Except as provided in paragraph (2),
for cases in which a hearing is requested in
the notice of disagreement, the evidentiary
record before the Board shall be limited to
the evidence of record at the time of the de-
cision of the agency of original jurisdiction
on appeal.

‘“(2) The evidentiary record before the
Board for cases described in paragraph (1)
shall include each of the following, which the
Board shall consider in the first instance:

‘“(A) Evidence submitted by the appellant
and his or her representative, if any, at the
Board hearing.

‘(B) Evidence submitted by the appellant
and his or her representative, if any, within
90 days following the Board hearing.
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‘‘(c) CASEs WITH NO REQUEST FOR A HEAR-
ING AND WITH A REQUEST FOR ADDITIONAL
EVIDENCE.—(1) Except as provided in para-
graph (2), for cases in which a hearing is not
requested in the notice of disagreement but
an opportunity to submit evidence is re-
quested, the evidentiary record before the
Board shall be limited to the evidence con-
sidered by the agency of original jurisdiction
in the decision on appeal.

‘“(2) The evidentiary record before the
Board for cases described in paragraph (1)
shall include each of the following, which the
Board shall consider in the first instance:

‘““(A) Evidence submitted by the appellant
and his or her representative, if any, with
the notice of disagreement.

‘(B) Evidence submitted by the appellant
and his or her representative, if any, within
90 days following receipt of the notice of dis-
agreement.”.

(2) NOTIFICATION WHEN EVIDENCE NOT CON-
SIDERED.—Section 7104(d) of such title is
amended—

(A) in paragraph (1), by striking ‘‘; and”
and inserting a semicolon;

(B) by redesignating paragraph (2) as para-
graph (3); and

(C) by inserting after paragraph (1) the fol-
lowing new paragraph (2):

‘“(2) a general statement—

‘“(A) reflecting whether evidence was not
considered in making the decision because
the evidence was received at a time when not
permitted under section 7113 of this title;
and

‘“(B) noting such options as may be avail-
able for having the evidence considered by
the Department; and”’.

(3) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 71 of
such title is amended by inserting after the
item relating to section 7112 the following
new item:
¢‘7113. Evidentiary record before the Board of

Veterans’ Appeals.”.

(X) APPLICABILITY.—

(1) IN GENERAL.—Except as otherwise pro-
vided in this subsection, the amendments
made by this section shall apply to all
claims for which notice of a decision under
section 5104 of title 38, United States Code, is
provided by the Secretary of Veterans Af-
fairs on or after the later of—

(A) the date that is 540 days after the date
of the enactment of this Act; and

(B) the date that is 30 days after the date
on which the Secretary of Veterans Affairs
submits to the appropriate committees of
Congress—

(i) a certification that the Secretary con-
firms, without delegation, that the Depart-
ment of Veterans Affairs has the resources,
personnel, office space, procedures, and in-
formation technology required—

(I) to carry out the new appeals system;

(IT) to timely address appeals under the
new appeals system; and

(ITI) to timely address appeals of decisions
on legacy claims; and

(ii) a summary of the expectations for per-
formance outcomes that the Secretary used
in making the certification under clause
(i)(III) and a comparison of such expected
performance outcomes with actual perform-
ance outcomes with respect to appeals of leg-
acy claims before the effective date of the
new appeals system.

(2) COLLABORATION.—In determining wheth-
er and when to make a certification under
paragraph (1)(B), the Secretary shall collabo-
rate with, partner with, and give weight to
the advice of veterans service organizations
and such other stakeholders as the Secretary
considers appropriate.

(3) EARLY APPLICABILITY.—The Secretary
may apply the new appeals system to a claim
with respect to which the claimant—

S4677

(A) receives a notice of a decision under
section 5104 of such title after the date of the
enactment of this Act and before the applica-
bility date set forth in paragraph (1); and

(B) elects to subject the claim to the new
appeals system.

(4) PHASED ROLLOUT.—The Secretary may
begin implementation of the new appeals
system in phases, with the first phase of such
phased implementation beginning on the ap-
plicability date set forth in paragraph (1).

(6) TREATMENT OF LEGACY CLAIMS.—With
respect to legacy claims, upon the issuance
to a claimant of a statement of the case or
supplemental statement of the case occur-
ring on or after the applicability date speci-
fied in paragraph (1), a claimant may elect to
participate in the new appeals system.

(6) PUBLICATION OF APPLICABILITY DATE.—
Not later than the date on which the new ap-
peals system goes into effect (or the first
phase of the new appeals system goes into ef-
fect under paragraph (4), as the case may be),
the Secretary shall publish in the Federal
Register such date.

(7) DEFINITIONS.—In this subsection:

(A) APPROPRIATE COMMITTEES OF CON-
GRESS.—The term ‘‘appropriate committees
of Congress’ means—

(i) the Committee on Veterans’ Affairs and
the Committee on Appropriations of the Sen-
ate; and

(ii) the Committee on Veterans’ Affairs
and the Committee on Appropriations of the
House of Representatives.

(B) VETERANS SERVICE ORGANIZATION.—The
term ‘‘veterans service organization’ means
any organization recognized by the Sec-
retary for the representation of veterans
under section 5902 of title 38, United States
Code.

(y) RULE OF CONSTRUCTION.—Nothing in
this section or any of the amendments made
by this section shall be construed to limit
the ability of a claimant to request a revi-
sion of a decision under section 5109A or 7111
of title 38, United States Code.

SEC. 3. COMPREHENSIVE PLAN FOR PROCESSING
OF LEGACY APPEALS AND IMPLE-
MENTING NEW APPEALS SYSTEM.

(a) PLAN REQUIRED.—Not later than 90 days
after the date of the enactment of this Act,
the Secretary of Veterans Affairs shall sub-
mit to the appropriate committees of Con-
gress and the Comptroller General of the
United States a comprehensive plan for—

(1) the processing of appeals of decisions on
legacy claims that the Secretary considers
pending;

(2) implementing the new appeals system;

(3) timely processing, under the new ap-
peals system, of—

(A) supplemental claims under section 5108
of title 38, United States Code, as amended
by section 2(i);

(B) requests for higher-level review under
section 5104B of such title, as added by sec-
tion 2(g); and

(C) appeals on any docket maintained
under section 7107 of such title, as amended
by section 2(t); and

(4) monitoring the implementation of the
new appeals system, including metrics and
goals—

(A) to track the progress of the implemen-
tation;

(B) to evaluate the efficiency and effective-
ness of the implementation; and

(C) to identify potential issues relating to
the implementation.

(b) ELEMENTS.—The plan required by sub-
section (a) shall include, at a minimum, the
following:

(1) Delineation of the total resource re-
quirements of the Veterans Benefits Admin-
istration and the Board of Veterans’ Appeals,
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disaggregated by resources required to im-
plement and administer the new appeals sys-
tem and resources required to address the
appeals of decisions on legacy claims.

(2) Delineation of the personnel require-
ments of the Administration and the Board,
including staffing levels during the—

(A) period in which the Administration and
the Board are concurrently processing—

(i) appeals of decisions on legacy claims;
and

(ii) appeals of decisions on non-legacy
claims under the new appeals system; and

(B) the period during which the Adminis-
tration and the Board are no longer proc-
essing any appeals of decisions on legacy
claims.

(3) Identification of the legal authorities
under which the Administration or the
Board may—

(A) hire additional employees to conduct
the concurrent processing described in para-
graph (2)(A); and

(B) remove employees who are no longer
required by the Administration or the Board
once the Administration and the Board are
no longer processing any appeals of decisions
on legacy claims.

(4) An estimate of the amount of time the
Administration and the Board will require to
hire additional employees as described in
paragraph (3)(A) once funding has been made
available for such purpose, including a com-
parison of such estimate and the historical
average time required by the Administration
and the Board to hire additional employees.

(5) A description of the amount of training
and experience that will be required of indi-
viduals conducting higher-level reviews
under section 5104B of title 38, United States
Code, as added by section 2(g).

(6) An estimate of the percentage of high-
er-level adjudicators who will be employees
of the Department of Veterans Affairs who
were Decision Review Officers on the day be-
fore the new appeals system takes effect or
had experience, as of such date, comparable
to that of one who was a Decision Review Of-
ficer.

(7) A description of the functions that will
be performed after the date on which the new
appeals system takes effect by Decision Re-
view Officers who were Decision Review Offi-
cers on the day before the date the new ap-
peals system takes effect.

(8) Identification of and a timeline for—

(A) any training that may be required as a
result of hiring new employees to carry out
the new appeals system or to process appeals
of decisions on legacy claims; and

(B) any retraining of existing employees
that may be required to carry out such sys-
tem or to process such claims.

(9) Identification of the costs to the De-
partment of Veterans Affairs of the training
identified under paragraph (8) and any addi-
tional training staff and any additional
training facilities that will be required to
provide such training.

(10) A description of the modifications to
the information technology systems of the
Administration and the Board that the Ad-
ministration and the Board require to carry
out the new appeals system, including cost
estimates and a timeline for making the
modifications.

(11) An estimate of the office space the Ad-
ministration and the Board will require dur-
ing each of the periods described in para-
graph (2), including—

(A) an estimate of the amount of time the
Administration and the Board will require to
acquire any additional office space to carry
out processing of appeals of decisions on leg-
acy claims and processing of appeals under
the new appeals system;

(B) a comparison of the estimate under
subparagraph (A) and the historical average

CONGRESSIONAL RECORD — SENATE

time required by the Administration and the
Board to acquire new office space; and

(C) a plan for using telework to accommo-
date staff exceeding available office space,
including how the Administration and the
Board will provide training and oversight
with respect to such teleworking.

(12) Projections for the productivity of in-
dividual employees at the Administration
and the Board in carrying out tasks relating
to the processing of appeals of decisions on
legacy claims and appeals under the new ap-
peals system, taking into account the experi-
ence level of new employees and the en-
hanced notice requirements under section
5104(b) of title 38, United States Code, as
amended by section 2(e).

(13) An outline of the outreach the Sec-
retary expects to conduct to inform vet-
erans, families of veterans, survivors of vet-
erans, veterans service organizations, mili-
tary service organizations, congressional
caseworkers, advocates for veterans, and
such other stakeholders as the Secretary
considers appropriate about the new appeals
system, including—

(A) a description of the resources required
to conduct such outreach; and

(B) timelines for conducting such outreach.

(14) Timelines for updating any policy
guidance, Internet websites, and official
forms that may be necessary to carry out the
new appeals system, including—

(A) identification of which offices and enti-
ties will be involved in efforts relating to
such updating; and

(B) historical information about how long
similar update efforts have taken.

(15) A timeline, including interim mile-
stones, for promulgating such regulations as
may be necessary to carry out the new ap-
peals system and a comparison with histor-
ical averages for time required to promul-
gate regulations of similar complexity and
scope.

(16) An outline of the circumstances under
which claimants with pending appeals of de-
cisions on legacy claims would be authorized
to have their appeals reviewed under the new
appeals system.

(17) A delineation of the key goals and
milestones for reducing the number of pend-
ing appeals that are not processed under the
new appeals system, including the expected
number of appeals, remands, and hearing re-
quests at the Administration and the Board
each year, beginning with the one year pe-
riod beginning on the date of the enactment
of this Act, until there are no longer any ap-
peals pending before the Administration or
the Board for a decision on a legacy claim.

(18) A description of each risk factor asso-
ciated with each element of the plan and a
contingency plan to minimize each such
risk.

(¢) REVIEW BY COMPTROLLER GENERAL OF
THE UNITED STATES.—

(1) IN GENERAL.—Not later than 90 days
after the Comptroller General of the United
States receives the plan required by sub-
section (a), the Comptroller General shall—

(A) assess such plan; and

(B) notify the appropriate committees of
Congress of the findings of the Comptroller
General with respect to the assessment con-
ducted under subparagraph (A).

(2) ELEMENTS.—The assessment conducted
under paragraph (1)(A) shall include the fol-
lowing:

(A) An assessment of whether the plan
comports with sound planning practices.

(B) Identification of any gaps in the plan.

(C) Formulation of such recommendations
as the Comptroller General considers appro-
priate.

(d) PERIODIC PROGRESS REPORTS.—Not
later than 90 days after the date on which
the Secretary submits the plan under sub-
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section (a), not less frequently than once
every 90 days thereafter until the applica-
bility date set forth in section 2(x)(1), and
not less frequently than once every 180 days
thereafter for the seven-year period fol-
lowing such applicability date, the Secretary
shall submit to the appropriate committees
of Congress and the Comptroller General a
report on the progress of the Secretary in
carrying out the plan and what steps, if any,
the Secretary has taken to address any rec-
ommendations formulated by the Comp-

troller General pursuant to subsection
(©)(2)(C).
(e) PUBLICATION.—The Secretary shall

make available to the public on an Internet

website of the Department of Veterans Af-

fairs—

(1) the plan required by subsection (a); and

(2) the periodic progress reports required
by subsection (d).

(f) APPROPRIATE COMMITTEES OF CONGRESS
DEFINED.—In this section, the term ‘‘appro-
priate committees of Congress’’ means—

(1) the Committee on Veterans’ Affairs and
the Committee on Appropriations of the Sen-
ate; and

(2) the Committee on Veterans’ Affairs and
the Committee on Appropriations of the
House of Representatives.

SEC. 4. PROGRAMS TO TEST ASSUMPTIONS RE-
LIED ON IN DEVELOPMENT OF COM-
PREHENSIVE PLAN FOR PROC-
ESSING OF LEGACY APPEALS AND
SUPPORTING NEW APPEALS SYS-
TEM.

(a) AUTHORIZATION.—

(1) IN GENERAL.—The Secretary of Veterans
Affairs may carry out such programs as the
Secretary considers appropriate to test any
assumptions relied upon in developing the
comprehensive plan required by section 3(a)
and to test the feasibility and advisability of
any facet of the new appeals system.

(2) REPORTING REQUIRED.—Whenever the
Secretary determines, based on the conduct
of a program under paragraph (1), that legis-
lative changes to the new appeals system are
necessary, the Secretary shall submit to the
Committee on Veterans’ Affairs of the Sen-
ate and the Committee on Veterans’ Affairs
of the House of Representatives notice of
such determination.

(b) DEPARTMENT OF VETERANS AFFAIRS
PROGRAM ON FULLY DEVELOPED APPEALS.—

(1) IN GENERAL.—The Secretary of Veterans
Affairs may, under subsection (a)(1), carry
out a program to provide the option of an al-
ternative appeals process that shall more
quickly determine such appeals in accord-
ance with this subsection.

(2) ELECTION.—

(A) FILING.—In accordance with subpara-
graph (B), a claimant may elect to file a
fully developed appeal under the program by
filing with the Secretary all of the following:

(i) The notice of disagreement under chap-
ter 71 of title 38, United States Code, along
with the written election of the claimant to
have the appeal determined under the pro-
gram.

(ii) All evidence that the claimant believes
is needed for the appeal as of the date of the
filing.

(iii) A statement of the argument in sup-
port of the claim, if any.

(B) TIMING.—A claimant shall make an
election under subparagraph (A) as part of
the notice of disagreement filed by the
claimant in accordance with subparagraph
(A)@).

(C) TRIAGE.—The Secretary shall, upon ex-
piration of the period specified in paragraph
(3)(C)(iii), ensure that an assessment is un-
dertaken of whether an appeal filed under
subparagraph (A) of this paragraph satisfies
the requirements for appeal under the pro-
gram and provide appropriate notification to
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the claimant of the results of that assess-
ment.

(D) REVERSION.—

(i) ELECTED REVERSION.—At any time, a
claimant who makes an election under sub-
paragraph (A) may elect to revert to the
standard appeals process. Such a reversion
shall be final.

(ii) AUTOMATIC REVERSION.—A claimant de-
scribed in clause (i), or a claimant who
makes an election under subparagraph (A)
but is later determined to be ineligible for
the program under paragraph (1), shall revert
to the standard appeals process without any
penalty to the claimant other than the loss
of the docket number associated with the
fully developed appeal.

(E) OUTREACH.—In providing claimants
with notices of the determination of a claim
during the period in which the program
under paragraph (1) is carried out, the Sec-
retary shall conduct outreach as follows:

(i) The Secretary shall provide to the
claimant (and to the representative of record
of the claimant, if any) information regard-
ing—

(I) the program, including the advantages
and disadvantages of the program;

(IT) how to make an election under sub-
paragraph (A);

(IIT) the limitation on the use of new evi-
dence described in subparagraph (C) of para-
graph (3) and the development of information
under subparagraph (D) of such paragraph;

(IV) the ability of the claimant to seek ad-
vice and education regarding such process
from veterans service organizations, attor-
neys, and claims agents recognized under
chapter 59 of title 38, United States Code;
and

(V) the circumstances under which the ap-
peal will automatically revert to the stand-
ard appeals process, including by making a
request for a hearing.

(ii) The Secretary shall collaborate, part-
ner with, and give weight to the advice of
the three veterans service organizations with
the most members and such other stake-
holders as the Secretary considers appro-
priate to publish on the Internet website of
the Department of Veterans Affairs an on-
line tutorial explaining the advantages and
disadvantages of the program.

(3) TREATMENT BY DEPARTMENT
BOARD.—

(A) PRrROCEss.—Upon the election of a
claimant to file a fully developed appeal pur-
suant to paragraph (2)(A), the Secretary
shall—

(i) not provide the claimant with a state-
ment of the case nor require the claimant to
file a substantive appeal; and

(ii) transfer jurisdiction over the fully de-
veloped appeal directly to the Board of Vet-
erans’ Appeals.

(B) DOCKET.—

(i) IN GENERAL.—The Board of Veterans’
Appeals shall—

(I) maintain fully developed appeals on a
separate docket than standard appeals;

(IT) decide fully developed appeals in the
order that the fully developed appeals are re-
ceived on the fully developed appeal docket;

(ITI) except as provided by clause (ii), de-
cide not more than one fully developed ap-
peal for each four standard appeals decided;
and

(IV) to the extent practicable, decide each
fully developed appeal by the date that is
one year following the date on which the
claimant files the notice of disagreement.

(ii) ADJUSTMENT.—Beginning one year after
the date on which the program commences,
the Board may adjust the number of stand-
ard appeals decided for each fully developed
appeal under clause (i)(III) if the Board de-
termines that such adjustment is fair for
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both standard appeals and fully developed
appeals.

(C) LIMITATION ON USE OF NEW EVIDENCE.—

(i) IN GENERAL.—Except as provided by
clauses (ii) and (iii)—

(I) a claimant may not submit or identify
to the Board of Veterans’ Appeals any new
evidence relating to a fully developed appeal
after filing such appeal unless the claimant
reverts to the standard appeals process pur-
suant to paragraph (2)(D); and

(IT) if a claimant submits or identifies any
such new evidence, such submission or iden-
tification shall be deemed to be an election
to make such a reversion pursuant to para-
graph (2)(D).

(ii) EVIDENCE GATHERED BY BOARD.—Clause
(i) shall not apply to evidence developed pur-
suant to subparagraphs (D) and (E). The
Board shall consider such evidence in the
first instance without consideration by the
Veterans Benefits Administration.

(iii) REPRESENTATIVE OF RECORD.—The rep-
resentative of record of a claimant for ap-
peals purposes, if any, shall be provided an
opportunity to review the fully developed ap-
peal of the claimant and submit any addi-
tional arguments or evidence that the rep-
resentative determines necessary during a
period specified by the Board for purposes of
this subparagraph.

(D) PROHIBITION ON REMAND FOR ADDITIONAL
DEVELOPMENT.—If the Board of Veterans’ Ap-
peals determines that a fully developed ap-
peal requires Federal records, independent
medical opinions, or new medical examina-
tions, the Board shall—

(i) in accordance with subparagraph (E),
take such actions as may be necessary to de-
velop such records, opinions, or examina-
tions in accordance with section 5103A of
title 38, United States Code;

(ii) retain jurisdiction of the fully devel-
oped appeal without requiring a determina-
tion by the Veterans Benefits Administra-
tion based on such records, opinions, or ex-
aminations;

(iii) ensure the claimant, and the rep-
resentative of record of a claimant, if any,
receives a copy of such records, opinions, or
examinations; and

(iv) provide the claimant a period of 90
days after the date of mailing such records,
opinions, or examinations during which the
claimant may provide the Board any addi-
tional evidence without requiring the claim-
ant to make a reversion pursuant to para-
graph (2)(D).

(E) DEVELOPMENT UNIT.—

(i) ESTABLISHMENT.—The Board of Vet-
erans’ Appeals shall establish an office to de-
velop Federal records, independent medical
opinions, and new medical examinations pur-
suant to subparagraph (D)(i) that the Board
determines necessary to decide a fully devel-
oped appeal.

(ii) REQUIREMENTS.—The Secretary shall—

(I) ensure that the Veterans Benefits Ad-
ministration cooperates with the Board of
Veterans’ Appeals in carrying out clause (i);
and

(IT) transfer employees of the Veterans
Benefits Administration who, prior to the
enactment of this Act, were responsible for
processing claims remanded by the Board of
Veterans’ Appeals to positions within the of-
fice of the Board established under clause (i)
in a number the Secretary determines suffi-
cient to carry out such subparagraph.

(F) HEARINGS.—Notwithstanding section
7107 of title 38, United States Code, the Sec-
retary may not provide hearings with re-
spect to fully developed appeals under the
program. If a claimant requests to hold a
hearing pursuant to such section 7107, such
request shall be deemed to be an election to
revert to the standard appeals process pursu-
ant to paragraph (2)(D).
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(4) DURATION; APPLICABILITY.—

(A) DURATION.—Subject to subsection (c),
the Secretary may carry out the program
during such period as the Secretary con-
siders appropriate.

(B) APPLICABILITY.—This section shall
apply only to fully developed appeals that
are filed during the period in which the pro-
gram is carried out pursuant to subpara-
graph (A).

(5) DEFINITIONS.—In this subsection:

(A) COMPENSATION.—The term ‘‘compensa-
tion”” has the meaning given that term in
section 101 of title 38, United States Code.

(B) FULLY DEVELOPED APPEAL.—The term
“fully developed appeal” means an appeal of
a claim for disability compensation that is—

(i) filed by a claimant in accordance with
paragraph (2)(A); and

(ii) considered in accordance with this sub-
section.

(C) STANDARD APPEAL.—The term ‘‘stand-
ard appeal” means an appeal of a claim for
disability compensation that is not a fully
developed appeal.

(c) TERMINATION OF AUTHORITY.—The Sec-
retary of Veterans Affairs may not carry out
a program under this section after the appli-
cability date set forth in section 2(x)(1).

SEC. 5. PERIODIC PUBLICATION OF METRICS RE-
LATING TO PROCESSING OF AP-
PEALS BY DEPARTMENT OF VET-
ERANS AFFAIRS.

The Secretary of Veterans Affairs shall pe-
riodically publish on an Internet website of
the Department of Veterans Affairs the fol-
lowing:

(1) With respect to the processing by the
Secretary of appeals under the new appeals
system of decisions regarding claims for ben-
efits under laws administered by the Sec-
retary, the following:

(A) For the Veterans Benefits Administra-
tion and, to the extent practicable, each re-
gional office of the Department of Veterans
Affairs, the number of—

(i) supplemental claims under section 5108
of title 38, United States Code, as amended
by section 2(i), that are pending; and

(ii) requests for higher-level review under
section 5104B of such title, as added by sec-
tion 2(g), that are pending.

(B) The number of appeals on any docket
maintained under section 7107 of such title,
as amended by section 2(t), that are pending.

(C) The average duration for processing
claims and supplemental claims,
disaggregated by regional office.

(D) The average duration for processing re-
quests for higher-level review under section
5104B of such title, as added by section 2(g),
disaggregated by regional office.

(E) The average number of days that ap-
peals are pending on a docket of the Board of
Veterans’ Appeals maintained pursuant to
section 7107 of such title, as amended by sec-
tion 2(t), disaggregated by—

(i) appeals that include a request for a
hearing;

(ii) appeals that do not include a request
for a hearing and do include submittal of evi-
dence; and

(iii) appeals that do not include a request
for a hearing and do not include submittal of
evidence.

(F) With respect to the policy developed
and implemented under section 7107(e) of
such title, as amended by section 2(t)—

(i) the number of cases moved from one
docket to another pursuant to such policy;

(ii) the average time cases were pending
prior to moving from one docket to another;
and

(iii) the average time to adjudicate the
cases after so moving.

(G) The total number of remands to obtain
advisory medical opinions under section
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5109(d) of title 38, United States Code, as
added by section 2(j).

(H) The average number of days between
the date on which the Board remands a claim
to obtain an advisory medical opinion under
section 5109(d) of such title, as so added, and
the date on which the advisory medical opin-
ion is obtained.

(I) The average number of days between
the date on which the Board remands a claim
to obtain an advisory medical opinion under
section 5109(d) of such title, as so added, and
the date on which the agency of original ju-
risdiction issues a decision taking that advi-
sory opinion into account.

(J) The number of appeals that are grant-
ed, the number of appeals that are remanded,
and the number of appeals that are denied by
the Board disaggregated by docket.

(K) The number of claimants each year
that take action within the period set forth
in section 5110(a)(2) of such title, as added by
section 2(1), to protect their effective date
under such section 5110(a)(2), disaggregated
by the status of the claimants taking the ac-
tions, such as whether the claimant is rep-
resented by a veterans service organization,
the claimant is represented by an attorney,
or the claimant is taking such action pro se.

(L)) The total number of times on average
each claimant files under section 5110(a)(2) of
such title, as so added, to protect their effec-
tive date under such section, disaggregated
by the subparagraph of such section under
which they file.

(M) The average duration, from the filing
of an initial claim until the claim is resolved
and claimants no longer take any action to
protect their effective date under section
5110(a)(2) of such title, as so added—

(i) of claims under the new appeals system,
excluding legacy claims that opt in to the
new appeals system; and

(ii) of legacy claims that opt in to the new
appeals system.

(N) How frequently an action taken within
one year to protect an effective date under
section 5110(a)(2) of such title, as so added,
leads to additional grant of benefits,
disaggregated by action taken.

(O) The average of how long it takes to
complete each segment of the claims process
while claimants are protecting the effective
date under such section, disaggregated by
the time waiting for the claimant to take an
action and the time waiting for the Sec-
retary to take an action.

(P) The number and the average amount of
retroactive awards of benefits from the Sec-
retary as a result of protected effective dates
under such section, disaggregated by action
taken.

(Q) The average number of times claimants
submit to the Secretary different claims
with respect to the same condition, such as
an initial claim and a supplemental claim.

(R) The number of cases each year in which
a claimant inappropriately tried to take si-
multaneous actions, such as filing a supple-
mental claim while a higher-level review is
pending, what actions the Secretary took in
response, and how long it took on average to
take those actions.

(S) In the case that the Secretary develops
and implements a policy under section
5104C(a)(2)(D) of such title, as amended by
section 2(h)(1), the number of actions with-
drawn and new actions taken pursuant to
such policy.

(T) The number of times the Secretary re-
ceived evidence relating to an appeal or
higher-level review at a time not authorized
under the new appeals system, disaggregated
by actions taken by the Secretary to deal
with the evidence and how long on average it
took to take those actions.

(U) The number of errors committed by the
Secretary in carrying out the Secretary’s
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duty to assist under section 5103A of title 38,
United States Code, that were identified by
higher-level review and by the Board,
disaggregated by type of error, such as errors
relating to private records and inadequate
examinations, and a comparison with errors
committed by the Secretary in carrying out
such duty with respect to appeals of deci-
sions on legacy claims.

(V) An assessment of the productivity of
employees at the regional offices and at the
Board, disaggregated by level of experience
of the employees.

(W) The percentage of cases that are de-
cided within the goals established by the
Secretary for deciding cases, disaggregated
by cases that involve a supplemental claim,
cases that involve higher-level review, and
by docket maintained under section 7107(a)
of such title, as amended by section 2(t), or
in the case that the Secretary has not estab-
lished goals for deciding cases, the percent-
age of cases which are decided within one
year, two years, three years, and more than
three years, disaggregated by docket.

(X) Of the cases that involve higher-level
review, the percentage of decisions that are
overturned in whole or in part by the higher-
level adjudicator, that are upheld by the
higher-level adjudicator, and that are re-
turned for correction of an error.

(Y) The frequency by which the Secretary
readjudicates a claim pursuant to section
5108 of such title, as amended by section 2(i),
and the frequency by which readjudication
pursuant to section 5108 of such title, as so
amended, results in an award of benefits.

(Z) In any case in which the Board decides
to screen cases for a purpose described in
section 7107(d) of such title, as amended by
section 2(t)(1)—

(i) a description of the way in which the
cases are screened and the purposes for
which they are screened;

(ii) a description of the effect such screen-
ing has had on—

(I) the timeliness of the issuance of deci-
sions of the Board; and

(ITI) the inventory of cases before the
Board; and

(iii) the type and frequency of development
errors detected through such screening.

(2) With respect to the processing by the
Secretary of appeals of decisions on legacy
claims, the following:

(A) The average duration of each segment
of the appeals process, disaggregated by peri-
ods in which the Secretary is waiting for a
claimant to take an action and periods in
which the claimant is waiting for the Sec-
retary to take an action.

(B) The frequency by which appeals lead to
additional grant of benefits by the Sec-
retary, disaggregated by whether the addi-
tional benefits are a result of additional evi-
dence added after the initial decision.

(C) The number and average amount of ret-
roactive awards of benefits resulting from an
appeal.

(D) The average duration from filing a leg-
acy claim with the Secretary until all ap-
peals and remands relating to such legacy
claim are completed.

(E) The average number of times claimants
submit to the Secretary different claims
with respect to the same condition, such as
an initial claim, new and material evidence,
or a claim for an increase in benefits.

(F) An assessment of the productivity of
employees at the regional offices and at the
Board, disaggregated by level of experience
of the employees.

(G) The average number of days the dura-
tion of an appeal is extended because the
Secretary secured or attempted to secure an
advisory medical opinion under section 5109
of title 38, United States Code, or section
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7109 of such title (as in effect on the day be-
fore the date of the enactment of this Act).

(H) The frequency by which claims are re-
opened pursuant to section 5108 of such title
and the frequency by which such reopening
results in an award of benefits.

(3) With respect to the processing by the
Secretary of appeals of decisions on legacy
claims that opt in to the new appeals sys-
tem, the following:

(A) The cumulative number of such legacy
claims.

(B) The portion of work in the new appeals
system attributable to appeals of decisions
on such legacy claims.

(C) The average period such legacy claims
were pending before opting in to the new ap-
peals system and the average period required
to adjudicate such legacy claims on average
after opting in—

(i) with respect to claims at a regional of-
fice of the Department of Veterans Affairs,
disaggregated by—

(I) supplemental claims under section 5108
of title 38, United States Code, as amended
by section 2(i); and

(IT) requests for higher-level review under
section 5104B of such title, as added by sec-
tion 2(g); and

(ii) with respect to appeals, disaggregated
by docket of the Board maintained under
section 7107 of such title, as amended by sec-
tion 2(t).

SEC. 6. DEFINITIONS.

In this Act:

(1) CLAIMANT.—The term ‘‘claimant’ has
the meaning given such term in section 5100
of title 38, United States Code.

(2) LEGACY CLAIMS.—The term
claim” means a claim—

(A) that was submitted to the Secretary of
Veterans Affairs for a benefit under a law ad-
ministered by the Secretary; and

(B) for which notice of a decision under
section 5104 of title 38, United States Code,
was provided by the Secretary before the
date set forth in section 2(x).

(3) OPT IN.—The term ‘‘opt in’’ means, with
respect to a legacy claim of a claimant, that
the claimant elects to subject the claim to
the new appeals system pursuant to—

(A) section 2(x)(3); or

(B) such other mechanism as the Secretary
may prescribe for purposes of carrying out
this Act and the amendments made by this
Act.

(4) NEW APPEALS SYSTEM.—The term ‘‘new
appeals system’ means the set of processes
and mechanisms by which the Secretary
processes, pursuant to the authorities and
requirements modified by section 2, claims
for benefits under laws administered by the
Secretary.

SA 746. Mr. PORTMAN (for Mr. JOHN-
SON) proposed an amendment to the
bill S. 582, to reauthorize the Office of
Special Counsel, and for other pur-
poses; as follows:

On page 3, strike lines 10 through 23 and in-
sert the following:

“(ii) An Inspector General may withhold
from the Special Counsel material described
in subparagraph (A) if the Inspector General
determines that the material contains infor-
mation derived from, or pertaining to, intel-
ligence activities.

‘‘(iii) The Attorney General or an Inspector
General may withhold from the Special
Counsel material described in subparagraph
(A) if—

““(I(aa) disclosing the material could rea-
sonably be expected to interfere with a
criminal investigation or prosecution that is
ongoing as of the date on which the Special
Counsel submits a request for the material;
or

‘‘legacy
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““(bb) the material—

“(AA) may not be disclosed pursuant to a
court order; or

‘‘(BB) has been filed under seal under sec-
tion 3730 of title 31; and

‘‘(ITI) the Attorney General or the Inspector
General, as applicable, submits to the Spe-
cial Counsel a written report that de-
scribes—

‘‘(aa) the material being withheld; and

‘“(bb) the reason that the material is being
withheld.

On page 33, after line 8, add the following:
SEC. 14. TECHNICAL AMENDMENT.

Section 1214(b)(1)(B)(ii) of title 5, United
States Code, as amended by section 1 of the
Act entitled “An Act to amend section 1214
of title 5, United States Code, to provide for
stays during a period that the Merit Systems
Protection Board lacks a quorum.” (S. 1083,
115th Congress, 1lst Session), is amended by
striking ‘‘who was appointed, by and with
the advice and consent of the Senate,”.

———

AUTHORITY FOR COMMITTEES TO
MEET

Mr. BARRASSO. Mr. President, I
have 5 requests for committees to meet
during today’s session of the Senate.
They have the approval of the Majority
and Minority leaders.

Pursuant to Rule XXVI, paragraph
5(a), of the Standing Rules of the Sen-
ate, the following committees are au-
thorized to meet during today’s session
of the Senate.

COMMITTEE ON HEALTH, EDUCATION, LABOR,

AND PENSIONS

The Committee on Health, Edu-
cation, Labor, and Pensions is author-
ized to meet, during the session of the
Senate, in order to conduct a hearing
entitled ‘Nomination Hearing’’ on
Tuesday, August 1, 2017, at 2:30 p.m., in
room 430 of the Dirksen Senate Office
Building.

COMMITTEE ON FINANCE

The Committee on Finance is author-
ized to meet during the session of the
Senate on Tuesday, August 1, 2017, at
10 a.m., in 215 Dirksen Senate Office
Building, to conduct a hearing entitled
“America’s Affordable Housing Crisis:
Challenges and Solutions.”

COMMITTEE ON FOREIGN RELATIONS

The Committee on Foreign Relations
is authorized to meet during the ses-
sion of the Senate on Tuesday, August
1, 2017 at 11 a.m., to hold a hearing en-
titled “Nominations.”

SUBCOMMITTEE ON OCEANS, ATMOSPHERE,
FISHERIES, AND COAST GUARD

The Committee on Commerce,
Science, and Transportation is author-
ized to hold a meeting during the ses-
sion of the Senate on Tuesday, August
1, 2017, at 10 a.m. in room 253 of the
Russell Senate Office Building. The
Committee will hold Subcommittee
Hearing on ‘‘Reauthorization of the
Magnuson-Stevens Fishery Conserva-
tion and Management Act: NOAA and
Council Perspectives.”

SUBCOMMITTEE ON SUPERFUND, WASTE
MANAGEMENT, AND REGULATORY OVERSIGHT
The Subcommittee on Superfund,

Waste Management, and Regulatory
Oversight of the Committee on Envi-
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ronment and Public Works is author-
ized to meet during the session of the
Senate on August 1, 2017, at 10 a.m. in
room 406 of the Dirksen Senate office
building, to conduct a hearing entitled,
“Oversight of the U.S. Environmental
Protection Agency’s Superfund Pro-
gram.”

———

ORDER OF BUSINESS

Mr. PORTMAN. Mr. President, we
have some work to do this evening.
——
POWER AND SECURITY SYSTEMS
(PASS) ACT

Mr. PORTMAN. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar No. 95, S. 190.

The PRESIDING OFFICER.
clerk will report the bill by title.

The legislative clerk read as follows:

A Dbill (S. 190) to provide for consideration
of the extension under the Energy Policy and
Conservation Act of nonapplication of No-
Load Mode energy efficiency standards to
certain security or life safety alarms or sur-
veillance systems, and for other purposes.

Mr. PORTMAN. Mr. President, I ask
unanimous consent that the bill be
considered read a third time and
passed, and the motion to reconsider be
considered made and laid upon the
table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (S. 190) was ordered to be en-
grossed for a third reading, was read
the third time, and passed, as follows:

S. 190

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Power And
Security Systems (PASS) Act”’.

SEC. 2. EXTENSION OF NONAPPLICATION OF NO-
LOAD MODE ENERGY EFFICIENCY
STANDARD TO CERTAIN SECURITY
OR LIFE SAFETY ALARM OR SUR-
VEILLANCE SYSTEMS.

(a) Section 325(w)(3)(D)(ii) of the Energy
Policy and Conservation Act (42 U.S.C.
6295(1)(3)(D)(ii)) is amended—

(1) by striking ‘2015’ each place it appears
and inserting ‘2021°’; and

(2) by striking 2017’ and inserting “2023".

(b) Section 325(u)(3)(E) of the Energy Pol-
icy and Conservation Act (42 TU.S.C.
6295(0)(3)(E)) is amended—

(1) in clause (ii), by striking ‘“‘July 1, 2017,
and inserting ‘‘the effective date of the
amendment under subparagraph (D)(ii)”’; and

(2) by adding at the end the following:

“(iv) TREATMENT IN RULE.—In the rule
under subparagraph (D)(ii) and subsequent
amendments the Secretary may treat some
or all external power supplies designed to be
connected to a security or life safety alarm
or surveillance system as a separate product
class or may extend the nonapplication
under clause (ii).”.

———

ELDER ABUSE PREVENTION AND
PROSECUTION ACT
Mr. PORTMAN. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar No. 23, S. 178.

The

S4681

The PRESIDING OFFICER. The
clerk will report the bill by title.

The legislative clerk read as follows:

A bill (S. 178) to prevent elder abuse and
exploitation and improve the justice sys-
tem’s response to victims in elder abuse and
exploitation cases.

There being no objection, the Senate
proceeded to consider the bill.

Mr. PORTMAN. Mr. President, I ask
unanimous consent that the Grassley
amendment at the desk be considered
and agreed to, and the bill, as amended,
be considered read a third time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 742) was agreed
to, as follows:

(Purpose: To improve the bill)

On page 12, line 3, strike ‘‘individual” and
insert “‘individually”.

Beginning on page 23, strike line 15 and all
that follows through page 24, line 15 and in-
sert the following:

(1) Federal Government efforts to mon-
itor—

(A) the exploitation of older adults of the
United States in global drug trafficking
schemes and other international criminal
enterprises;

(B) the extent to which exploitation of
older adults of the United States by inter-
national criminal enterprises has resulted in
the incarceration of these citizens of the
United States in foreign countries; and

(C) the total annual number of elder abuse
cases pending in the United States; and

(2) the results of intervention by the
United States with foreign officials on behalf
of citizens of the United States who are elder
abuse victims in international criminal en-
terprises.

The bill was ordered to be engrossed
for a third reading and was read the
third time.

Mr. PORTMAN. Mr. President, I
know of no further debate on the bill.

The PRESIDING OFFICER. Is there
further debate on the bill?

Hearing none, the bill having been
read the third time, the question is,
Shall it pass?

The bill (S. 178),
passed, as follows:

S. 178

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ““Elder Abuse Prevention and Prosecu-
tion Act”.

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Definitions.

TITLE I—SUPPORTING FEDERAL CASES

INVOLVING ELDER JUSTICE

Sec. 101. Supporting Federal cases involving
elder justice.

TITLE II-IMPROVED DATA COLLECTION

AND FEDERAL COORDINATION

Sec. 201. Establishment of best practices for
local, State, and Federal data
collection.

Sec. 202. Effective interagency coordination
and Federal data collection.

TITLE III—ENHANCED VICTIM ASSIST-

ANCE TO ELDER ABUSE SURVIVORS
Sec. 301. Sense of the Senate.

Sec. 302. Report.

as amended, was
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