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NATIONAL DEFENSE AUTHORIZA-

TION ACT FOR FISCAL YEAR 2016 

The PRESIDING OFFICER. Under 
the previous order, the Senate will pro-
ceed to the consideration of H.R. 1735, 
which the clerk will report. 

The legislative clerk read as follows: 
A bill (H.R. 1735) to authorize appropria-

tions for fiscal year 2016 for military activi-
ties of the Department of Defense, for mili-
tary construction, and for defense activities 
of the Department of Energy, to prescribe 
military personnel strengths for such fiscal 
year, and for other purposes. 

The PRESIDING OFFICER. Under 
the previous order, the time until 2:30 
p.m. will be for debate only and equally 
divided between the bill managers or 
the designees. 

The Senator from Arizona. 
AMENDMENT NO. 1463 

(Purpose: In the nature of a substitute) 
Mr. MCCAIN. Mr. President, I call up 

amendment No. 1463, which is at the 
desk. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows: 
The Senator from Arizona [Mr. MCCAIN] 

proposes an amendment numbered 1463. 

Mr. MCCAIN. Mr. President, I ask 
unanimous consent that the reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The amendment is printed in the 
RECORD of June 2, 2015, under ‘‘Text of 
Amendments.’’) 

ORDER FOR RECESS 
Mr. MCCAIN. Mr. President, I ask 

unanimous consent that the Senate 
stand in recess from 1 p.m. until 2 p.m. 
today. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MCCAIN. Mr. President, it is my 
pleasure to rise with my friend and col-
league from Rhode Island to speak 
about the National Defense Authoriza-
tion Act for Fiscal Year 2016. For 53 
consecutive years, Congress has passed 
this vital piece of legislation, which 
provides the necessary funding and au-
thorizes—I repeat, authorizes—our 
military to defend the Nation. The 
NDAA is one of few bills in Congress 
that continues to enjoy bipartisan sup-
port year after year. This is a testa-
ment to the legislation’s critical im-
portance to our national security and 
the high regard with which it is held by 
the Congress. 

Last month, the Senate Armed Serv-
ices Committee voted 22 to 4 to approve 
the NDAA, an overwhelming vote that 
reflects the committee’s proud tradi-
tion of bipartisan support for the brave 
men and women of our armed services. 

I thank the committee’s ranking 
member, the Senator from Rhode Is-
land. Despite his failure of education at 
our Nation’s military academy, I ap-
preciate the thoughtfulness and bipar-
tisan spirit with which he approaches 
our national security. It has been a 
pleasure to work with Senator REED 
over the last few months and years on 

this legislation and today as we appear 
on the floor on behalf of this legisla-
tion. 

We have worked through some of the 
toughest issues facing our military 
today. We have our differences on some 
aspects of this legislation, but those 
differences have never interfered with 
the search for common ground and con-
sensus. This is a much better bill 
thanks to the Senator from Rhode Is-
land. 

I also thank the majority leader, the 
Senator from Kentucky, for his com-
mitment to resuming regular order and 
bringing the NDAA to the floor this 
week. Under the leadership of the Sen-
ator from Kentucky, the Senate will be 
able to take up this critical national 
security legislation on time, allowing 
for thoughtful consideration and 
amendments and giving our military 
the certainty they need to plan and 
execute their missions. 

That stands in stark contrast to the 
last 2 years under Democratic leader-
ship, when this body failed to take up 
the NDAA until the very end of the 
year, at the last minute, with no 
amendments allowed. 

Just yesterday the Democratic leader 
said considering this vital Defense bill 
is just a ‘‘waste of time’’—waste of 
time. Those comments must be very 
disappointing to the servicemembers, 
retirees, and their families in his home 
State of Nevada who clearly under-
stand the importance of this legisla-
tion. 

The fiscal year 2016 NDAA is a reform 
bill. It tackles acquisition reform, 
military retirement reform, personnel 
reform, commissary reform, head-
quarters and management reform. This 
legislation delivers sweeping defense 
reforms that can enable our military to 
rise to the challenges of a more dan-
gerous world, both today and in the fu-
ture. The Armed Services Committee 
identified $10 billion of excess and un-
necessary spending from the Presi-
dent’s defense budget request, and we 
are reinvesting it in military capabili-
ties for our war fighters and reforms 
that can yield long-term savings for 
the Department of Defense. We did all 
of this while upholding our commit-
ments to our servicemembers, retirees, 
and their families. 

This legislation is a reflection of the 
growing threats we face in the world. 
Over the past few months, the Senate 
Armed Services Committee has re-
ceived testimony from many of Amer-
ica’s most respected statesmen, think-
ers, and former military commanders. 
These leaders had a common warning: 
America is facing the most diverse and 
complex array of crises since the Sec-
ond World War. Just consider some of 
the troubling events that have tran-
spired over the past year. 

In Ukraine, Russia has sought to re-
draw an international border and 
annex the territory of another sov-
ereign country through the use of mili-
tary force. It continues aggressively to 
destabilize Ukraine, with troubling im-

plications for security in Europe. Yet 
the President continues to refuse to 
provide Ukraine with the defensive 
weapons they need and have repeatedly 
requested to defend their sovereign na-
tion from Russia’s onslaught. 

In the Middle East, a terrorist army, 
with tens of thousands of fighters, 
many holding Western passports, has 
taken over a vast swath of territory 
and declared an Islamic State in the 
heart of one of the most strategically 
important parts of the world. Nearly 
3,000 U.S. troops have returned to Iraq 
to combat this threat, with U.S. air-
craft flying hundreds of strike missions 
a month over Iraq and Syria. Unfortu-
nately, as recent reports suggest, near-
ly 75 percent of those air missions 
never even dropped weapons, and mean-
while ISIS is taking territory on the 
ground, most recently in Ramadi and 
Palmyra. 

At the same time, amid negotiations 
over its nuclear program, Iran con-
tinues to pursue its ambitions to chal-
lenge regional order in the Middle East 
by increasing its development of bal-
listic missiles, support for terrorism, 
training and arming of pro-Iranian mil-
itant groups, and other malign activi-
ties in places such as Iraq, Syria, Leb-
anon, Gaza, Bahrain, and Yemen. 

Yemen has collapsed, as a Shia insur-
gency with ties to the Iranian regime 
has toppled the U.S.-backed govern-
ment in Sana’a. Al Qaeda continues to 
use parts of the country to plan at-
tacks against the West, the U.S. Em-
bassy has been evacuated, and a U.S.- 
backed coalition of Arab nations has 
intervened militarily to reverse the 
gains of the Houthi insurgency and to 
restore the previous government to 
power. 

Libya has become a failed state, 
beset by civil war and a growing pres-
ence of transnational terrorist groups, 
such as Al Qaeda and ISIL, similar to 
Afghanistan in 2001. 

In Asia, North Korea continues to de-
velop its nuclear arsenal and ever-more 
capable ballistic missiles, and late last 
year it committed the most destructive 
cyber attack ever on U.S. territory. 

China is increasingly taking coercive 
actions to assert expansive territorial 
claims that unilaterally change the 
status quo in the South and East China 
Seas and raise tensions with U.S. allies 
and partners, all while continuing to 
expand and modernize its military in 
ways that challenge U.S. access and 
freedom of movement in the western 
Pacific. A recent report in the Wall 
Street Journal described how China 
has taken steps to militarize the vast 
land features that it is actively re-
claiming in the South China Sea. 

Unfortunately I could go on, but 
these are just some of the growing 
threats our Nation faces—threats that 
are far more serious than they were a 
year ago and significantly more so 
than when Congress passed the Budget 
Control Act in 2011. That legislation 
arbitrarily capped defense spending 

VerDate Sep 11 2014 04:56 Jun 04, 2015 Jkt 049060 PO 00000 Frm 00008 Fmt 0624 Sfmt 0634 E:\CR\FM\G03JN6.010 S03JNPT1sm
ar

tin
ez

 o
n 

D
S

K
4T

P
T

V
N

1P
R

O
D

 w
ith

 S
E

N
A

T
E



CONGRESSIONAL RECORD — SENATE S3643 June 3, 2015 
and established the mindless mecha-
nism of sequestration, which was trig-
gered in 2013. As a result, with world-
wide threats rising, we as a nation are 
on a course to cut nearly $1 trillion of 
defense spending over 10 years. 

The Committee on Armed Services 
has conducted wide-ranging bipartisan 
oversight on the effects of sequestra-
tion-level spending on our national de-
fense, and every single military and na-
tional security leader who has testified 
before the committee this year has de-
nounced sequestration and urged its re-
peal as soon as possible. Indeed, each of 
our military service chiefs testified 
that continued defense spending at se-
questration levels would put American 
lives at risk. I want to repeat to my 
colleagues: Our armed services leaders 
have told the Armed Services Com-
mittee that American lives are at risk 
if we continue mindless sequestration. 
Don’t we care about the risks and the 
lives of the young men and women who 
have volunteered to serve in our mili-
tary? Don’t we care about them? 

I urge my colleagues in the Senate 
and in the House to come together and 
repeal sequestration, and however that 
is accomplished, I will be glad to dis-
cuss, but our first priority has always 
been and always will be American secu-
rity, our national security and the 
lives of the men and women who have 
volunteered to defend it. 

Unfortunately, this legislation 
doesn’t end sequestration. Believe me, 
our committee would have done so if 
the NDAA were capable of it, but it is 
not. The NDAA is a policy bill. It deals 
only with defense and national security 
issues. It does not spend a dollar. It 
provides the Department of Defense 
and our men and women in uniform 
with the authorities and support they 
need to defend the Nation. 

Although the committee could not 
end sequestration, we did the most we 
could to authorize necessary levels of 
funding for the Department of Defense 
and our men and women in uniform. As 
a result, the NDAA fully supports 
President Obama’s budget request of 
$612 billion for national defense, which 
is $38 billion above the spending caps 
established by the Budget Control Act. 
Let me repeat that. This legislation 
gives the President every dollar of 
budget authority he requested. The dif-
ference is our legislation follows the 
Senate budget resolution and funds 
that $38 billion increase through over-
seas contingency operations—or OCO— 
funds. 

This is not my preferred option. It is 
not anybody’s preferred option that I 
know of. I recognize that reliance on 
OCO spending limits the ability of the 
Department of Defense to plan and 
modernize our military. For this rea-
son, the committee included a special 
transfer authority in this legislation 
that allows the Department of Defense 
to transfer the additional $38 billion 
from OCO to the base budget in the 
event that legislation is enacted that 
increases the statutory limitations on 

discretionary defense and nondefense 
spending in proportionately equal 
amounts. 

This was the product of a bipartisan 
compromise, and it was the most we 
could do in the NDAA to recognize the 
need for a broader fiscal agreement 
without denying funding for our mili-
tary right now. Nevertheless, the 
White House threatened yesterday to 
veto this legislation over its additional 
OCO spending and because the Congress 
has not provided for similar increases 
in nondefense spending. This is mis-
guided and irresponsible. With global 
threats rising, how does it make any 
sense to oppose a defense policy bill— 
legislation that spends no money but is 
full of vital authorities that our troops 
need—for a reason that has nothing to 
do with national defense spending? The 
NDAA should not be treated as a hos-
tage in a budget negotiation. 

The political reality is that the 
Budget Control Act was signed by the 
President and remains the law of the 
land. So faced with a choice between 
OCO money and no money, I choose 
OCO. And multiple senior military 
leaders who testified before the Armed 
Services Committee this year said they 
would make the same choice for one 
simple reason: This is $38 billion of real 
money that our military desperately 
needs and without which, our top mili-
tary leaders have said, they cannot 
succeed. Military leader after military 
leader has testified before our com-
mittee that they cannot carry out 
their obligations in their various com-
mands to defend the Nation if the 
Budget Control Act—also known as se-
questration—continues. 

My message is simple: Let’s have our 
fights over government spending, but 
let’s keep those fights where they be-
long—in the appropriations process, 
where money is actually spent. The 
NDAA is not the place for it. If the 
President and some of my colleagues 
oppose the NDAA due to concerns over 
nondefense spending, I suspect they 
will have a very difficult time explain-
ing and justifying that choice to Amer-
icans who increasingly cite national se-
curity as a top concern. 

I care about nondefense spending. I 
really believe we need to fund many of 
the areas, such as the FBI, Border Pa-
trol, and others. But to somehow 
equate that with national defense with 
the world as we see it today is either 
out of ignorance or partisanship—I 
don’t know which, but neither is a 
valid ambition or reason. 

The NDAA is a policy bill, and this 
year’s version is an incredibly ambi-
tious one. It advances major reform 
initiatives that can make more effi-
cient use of our precious taxpayer dol-
lars while increasing military capa-
bility for our warfighters. 

In recent years, the Defense Depart-
ment has grown larger but less capable, 
more complex but less innovative, 
more proficient at defeating low-tech 
adversaries but more vulnerable to 
high-tech ones. No one is more cog-

nizant of this unfortunate fact than 
those of us whose responsibility it is to 
oversee our defense budget on the 
Armed Services Committee. 

It is a top priority for me, my col-
league from Rhode Island, as well as all 
of my fellow committee members to 
ensure that every dollar we spend on 
defense is used wisely, efficiently, and 
effectively. The fiscal year 2016 NDAA 
makes important contributions to this 
reform effort. This legislation contains 
sweeping acquisition reform. 

Many of our military’s challenges 
today are the result of years of mis-
takes and wasted resources. One recent 
study found that the Defense Depart-
ment had spent $46 billion between 2001 
and 2011 on at least a dozen programs 
that never became operational. I will 
repeat that—$46 billion on programs 
that never became operational. What is 
worse, I am not sure who, if anyone, 
was ever held accountable for these 
failures. At a hearing 2 years ago, I 
asked the Chief of Naval Operations 
who was responsible for $2.4 billion in 
cost overruns on the USS Gerald R. 
Ford aircraft carrier. He had no answer. 

In today’s vast acquisition bureauc-
racy where personnel and project man-
agers cycle through rapidly, everyone 
is accountable and no one is account-
able. We need acquisition reform now 
because our senior leaders must be held 
accountable for responsible steward-
ship of taxpayers’ dollars. 

But this is not just about saving 
money. Acquisition reform is needed 
immediately to preserve U.S. techno-
logical and military dominance and is 
therefore a national security impera-
tive. Over the last decade, our adver-
saries have invested heavily in modern-
izing their militaries with a focus on 
anti-access and area-denial tech-
nologies designed specifically to 
counter American military strengths. 
Meanwhile, an acquisition system that 
takes too long and costs too much is 
leading to the erosion of America’s de-
fense technological advantage. If we 
continue with business as usual, I fear 
the United States could lose this ad-
vantage altogether. In short, our bro-
ken defense acquisition system itself is 
a clear and present danger to the na-
tional security of the United States. 

The acquisition reforms in this legis-
lation center on five principle objec-
tives. 

First, the legislation establishes ef-
fective accountability for results. We 
give greater authority to the military 
services to manage their own pro-
grams, and we enhance the role of the 
service chiefs in the acquisition proc-
ess. In exchange for greater authority, 
the bill demands accountability and 
creates new mechanisms to deliver it. 
Service chiefs, service secretaries, 
service acquisition executives, and pro-
gram managers would sign up to bind-
ing management, requirement, and re-
source commitments. 

The bill also creates new incentives 
for the services to deliver programs on 
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time and on budget. If military serv-
ices fail to manage a program effec-
tively, they will lose authority and 
control over that program, and they 
will be assessed an annual cost penalty 
on their cost overruns, with those 
funds directed toward acquisition risk 
reduction efforts across the Depart-
ment. 

Second, the legislation supports the 
use of flexible acquisition authorities 
and the development of alternative ac-
quisition paths to acquire critical na-
tional security capabilities. The bill es-
tablishes a new streamlined acquisi-
tion and requirements process for rapid 
prototyping and rapid fielding within 2 
to 5 years. It expands rapid acquisition 
authorities for contingency operations 
and cyber security missions, and the 
legislation allows the Secretary of De-
fense to waive unnecessary acquisition 
laws to acquire vital national security 
capabilities. 

Third, the NDAA improves access to 
nontraditional and commercial con-
tractors. To give our military the nec-
essary capabilities to defend the Na-
tion, the Department of Defense must 
be able to access innovation in areas 
such as cyber, robotics, data analytics, 
miniaturization, and autonomy—the 
innovation that is much more likely to 
come from Silicon Valley, Austin or 
Mesa than Washington. But our broken 
acquisition system, with its complex 
regulation and stifling bureaucracies, 
is leading many commercial firms to 
choose not to do business with the De-
fense Department or to limit their en-
gagement in ways that prevent the De-
partment from accessing the critical 
technologies these companies have to 
offer. The NDAA creates incentives for 
commercial innovation by removing 
barriers to new entrants into the de-
fense market. By adopting commercial 
buying practices for the Defense De-
partment, the legislation makes it 
easier for nontraditional firms to do 
business with the Pentagon. The legis-
lation also ensures that businesses are 
not forced to cede intellectual property 
developed at their expense to the gov-
ernment. 

Fourth, the NDAA streamlines the 
process for buying weapons systems, 
services, and information technology 
by reducing unnecessary requirements, 
reports, and certification. The legisla-
tion retains positive reforms made in 
the Weapons System Acquisition Re-
form Act of 2009, but streamlines proc-
esses to support more rapid and effi-
cient development and delivery of new 
capabilities. It would also establish an 
expert review panel to identify 
unneeded acquisitions regulations. 

Fifth, the legislation reinvigorates 
the acquisition workforce in several 
ways, including by establishing several 
direct-hire authorities for science and 
technology professionals to join the ac-
quisition workforce. The legislation 
seeks to improve the attractiveness of 
acquisition functions to skilled mili-
tary personnel through credits for ac-
quisition-related assignments, creation 

of an enhanced dual-track career path 
to include acquisition, and increased 
business and commercial training op-
portunities. 

In a Statement of Administration 
Policy released yesterday, the White 
House asserted that transferring some 
acquisition authority back to the serv-
ices is somehow inconsistent with the 
Secretary of Defense’s exercise of au-
thority, direction, and control over all 
of DOD’s programs and activities. I 
could not disagree more with this as-
sertion. What this legislation does is 
merely switch who does what in cer-
tain circumstances from different peo-
ple who all directly report and serve 
under the authority, direction, and 
control of the Secretary of Defense. In 
this legislation, for a limited number 
of programs to start with, the Sec-
retary of Defense will look to the serv-
ice Secretaries directly for manage-
ment of these acquisition programs 
rather than looking to the Under Sec-
retary of Defense for Acquisition, 
Technology, and Logistics or AT and L. 
This is not usurpation of the Secretary 
of Defense’s power. It is called stream-
lining of authorities and reducing lay-
ers of unnecessary bureaucracy. There 
is a section in the legislation that 
would allow the Secretary of Defense 
to continue to rely on more layers of 
management if he chooses but only if 
he certifies to Congress that this 
makes sense. There simply is not any 
undermining of the Secretary of De-
fense’s authority here. 

Another concern raised has been that 
the transfer of milestone decision au-
thority to the services would reduce 
the Secretary of Defense’s ability 
through AT and L to guard against un-
warranted optimism in program plan-
ning and budget formulation. Unwar-
ranted optimism is indeed a plague on 
acquisition, and there is not a monop-
oly of that in the services. Yet there is 
nothing in this bill that overrides the 
requirement to use better cost esti-
mates from the Office of Cost Assess-
ment and Program Evaluation. In fact, 
new incentives and real penalties im-
posed on the services in the bill are de-
signed to put some of this optimism in 
check. 

There is also belief manufactured in 
parts of the Department that the cur-
rent system is working. They are say-
ing the current system is working. 
That is laughable. The statistics are 
improving, first of all, because Sec-
retary Gates canceled over 25 pro-
grams. It is easier to make your num-
bers when you are unilaterally dis-
arming and buying less. Still, all of the 
programs that are left under the U.S. 
Defense Department AT and L manage-
ment have over $200 billion in cost 
overruns. I want to repeat—$200 billion 
in cost overruns under the current 
setup. That is why it is imperative we 
change it. There are a lot of words to 
describe this, but success is not one of 
them. The USD AT and L is trying to 
have it both ways: claiming credit for 
all the improvements in the acquisi-

tion system while blaming the services 
for its long list of failures. This is ex-
actly the problem this legislation is 
trying to address—blurred lines of ac-
countability inside the Defense Acqui-
sition System that allow its leaders to 
evade responsibility for results. 

Then, there is the issue of process 
and documentation. Defenders of the 
current acquisition system say they 
have it right. They might have it right 
if our adversary were the old Soviet 
Union and their centralized planned 
economy. The reality for the modern 
world is that under USD AT and L 
management process takes too long 
and adds costs and looks like it was de-
signed by a Soviet apparatchik. For ex-
ample, an Army study looked at the 
time it would take to go through all of 
the U.S. Defense Department AT and L 
reviews and buy nothing. What was the 
answer? Ten years to buy nothing. 

The Government Accountability Of-
fice looked at the much wanted mile-
stone reviews that the office of the 
Secretary of Defense is touting as a 
success. Just one review takes on aver-
age 2 years. A similar review at the 
Missile Defense Agency takes about 3 
months. Our adversaries are not shuf-
fling paper, they are building weapons 
systems. It is time for us to do the 
same. The first step is to eliminate un-
necessary calls for data from those out-
side the program office, just as David 
Packard recommended 30 years ago. 
This legislation does that. 

The acquisition reforms in this bill 
are sweeping, but there is much more 
work to do to transition what is in es-
sence a Cold War management system 
into one that is more agile and nimble 
to meet the challenges of a globalized 
information age. This legislation 
marks the beginning of a multiyear 
process to change the acquisition sys-
tem to be more open to next-genera-
tion technologies that can enable the 
United States to outpace its adver-
saries. 

Acquisition reform is part of a larger 
effort to reform the management of the 
Department of Defense. This bill seeks 
to ensure that the Department and the 
military services are using precious de-
fense dollars to fulfill their missions 
and defend the Nation, not to expand 
their bloated staffs. While staff at 
Army headquarters increased 60 per-
cent over the past decade, the Army is 
now cutting brigade combat teams. 
The Air Force avoided mandated cuts 
to their headquarters personnel by cre-
ating two new headquarters entities, 
even as it complained it had insuffi-
cient personnel to maintain combat 
aircraft. 

I want to repeat that. The Air Force 
mandated cuts of headquarters per-
sonnel, not reducing by a single person 
but by creating new headquarters enti-
ties, even as it complained it had insuf-
ficient personnel to maintain combat 
aircraft. From 2001 to 2012, the defense 
civilian workforce grew at five times 
the rate of the Active-Duty military. I 
repeat that. From 2001 to 2012, the de-
fense civilian workforce grew at five 
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times the rate of the Active-Duty mili-
tary. 

This legislation initiates a reorga-
nization of the Department of Defense 
in order to focus limited resources on 
operations rather than administration, 
to ensure military personnel can de-
velop critical military skills, and to 
stabilize organizations and programs. 
The NDAA mandates a 30-percent cut 
in funding for headquarters and admin-
istrative staff over the next 4 years. 
These reductions generate $1.7 billion 
in savings for fiscal year 2016. As the 
Department implements these reduc-
tions, this bill authorizes the Secretary 
of Defense to retain the best talent 
available, rather than just the longest 
serving. 

Contrary to the Statement of Admin-
istration Policy that the White House 
issued yesterday, the reductions to 
Pentagon overhead and management 
staff are neither arbitrary nor across 
the board. These cuts are targeted to 
administrative functions, but they do 
not inflict unintended harms on func-
tions such as mortuary affairs or sex-
ual assault prevention. The legislation 
does not seek to micromanage the De-
fense Department. It cuts money from 
broad headquarters and administrative 
functions, but it defers to the Sec-
retary of Defense on how, what, and 
where exactly to cut, and it instructs 
him to devise a plan to make these 
cuts wisely. 

Beyond management reform, the 
NDAA also puts forward wide-ranging 
and unprecedented reform to the mili-
tary retirement system. Under the cur-
rent 70-year-old system, 83 percent of 
servicemembers leave the service with-
out any retirement assets. This system 
excludes the vast majority of current 
servicemembers who will not complete 
20 years of uniformed service, including 
many veterans of the wars in Afghani-
stan and Iraq. 

The legislation creates a modernized 
retirement system and extends retire-
ment benefits to the vast majority of 
servicemembers through a new plan of-
fering more value and choice. Under 
the new plan, 75 percent of service-
members would get retirement bene-
fits. In many cases, the overall benefit 
of those serving at least 20 years will 
be greater than the current system. 
This new modernized retirement sys-
tem will apply to members first joining 
a uniformed service on or after Janu-
ary 1, 2018. Current members are grand-
fathered but may choose to be covered 
by the new plan. The retirement re-
forms in this legislation will enable 
servicemembers to save for retirement 
earlier in their careers, create a new 
incentive to recruit millennials, and 
increase retention across the services. 
That is why these reforms are sup-
ported by the Veterans of Foreign 
Wars, the Reserve Officers Association, 
the National Guard Association, the 
Enlisted Association of the National 
Guard, and the Air Force Association, 
among others. 

In addition to retirement reform, the 
NDAA focuses on sustaining the qual-

ity of life of our military servicemem-
bers, retirees, and their families. The 
legislation authorizes a 1.3-percent pay 
raise for members of the uniformed 
services in the grade O–6 and below. 
The bill authorizes $25 million to sup-
port local educational agencies that 
serve military dependent children, and 
$5 million in impact aid for schools 
with military dependent children with 
severe disabilities. 

The NDAA includes many provisions 
to improve the military health care 
system and TRICARE. The legislation 
allows the TRICARE beneficiary up to 
four urgent care visits without making 
them get a preauthorization. It re-
quires DOD to establish appointment 
access standards and wait-time goals, 
and if a patient can’t get an appoint-
ment within standards, the military 
hospital must offer an appointment in 
the TRICARE network. The legislation 
requires DOD to focus more on health 
care quality, patient safety, and bene-
ficiary satisfaction by making them 
publish health outcome measures on 
their Web sites, and it requires a plan 
to improve the delivery of pediatric 
health care, especially for children 
with special needs. Furthermore, as 
military families frequently move from 
one location to another, their health 
care coverage must be seamless and 
portable, but too often families have to 
leap over several hurdles to get health 
care in a new location. This has to 
stop. We take care of that problem in 
this legislation. 

The NDAA also builds on the work of 
the past few years to prevent and re-
spond to military sexual assault. The 
legislation contains a number of provi-
sions aimed at strengthening the au-
thorities of special victims’ counsel to 
provide services to victims of sexual 
assault. The legislation also enhances 
confidential reporting options for vic-
tims of sexual assault and increases ac-
cess to timely disclosure of certain ma-
terials and information in connection 
with the prosecution of offenses. 

This is a fiscally responsible NDAA. I 
have said that my top priority as 
chairman of the Senate Armed Serv-
ices Committee is to repeal sequestra-
tion and return to a strategy-driven de-
fense budget. But I have also made 
clear that repealing sequestration 
must be accompanied by a vigorous ef-
fort to root out and eliminate Pen-
tagon waste. Given the fiscal con-
straints and global challenges con-
fronting our military, we simply can-
not afford to waste precious defense 
dollars. 

Our committee identified over $10 
billion in excessive and unnecessary 
spending in the President’s budget re-
quest: headquarters and administrative 
overhead, troubled information tech-
nology programs, weapons systems 
that are over budget and underper-
forming, among other items. The 
NDAA reinvests those savings in pro-
viding critical military capabilities for 
our warfighters and meeting unfunded 
priorities of our service chiefs and 
combatant commanders. 

Even as challenges to maritime secu-
rity increase in the Middle East and 
the western Pacific, our Navy remains 
well below its fleet-size requirement of 
306 ships. Moreover, our shipbuilding 
budget will experience even greater 
pressure at the end of this decade, as 
the Navy procures the replacement for 
the Ohio-class ballistic missile sub-
marine. The NDAA directs savings 
identified in the budget request to ac-
celerate Navy modernization and ship-
building to mitigate the impacts of the 
Ohio-class replacement and to increase 
the Navy to meet rising threats. 

The legislation adds $800 million for 
additional advanced procurement for 
Virginia-class submarines, and $200 mil-
lion for the next amphibious assault 
ship. The bill provides incremental 
funding authority for one additional 
Arleigh Burke-class destroyer. The bill 
accelerates the Navy LX(R) Amphib-
ious Ship Program, shipbuilding for the 
afloat forward staging base, and pro-
curement of the first landing craft util-
ity replacement. 

The NDAA upgrades an additional 
guided missile destroyer with ballistic 
missile defense capability and funds 
advanced undersea payloads for sub-
marines. 

Across the services, our military 
faces dangerous strike fighter capacity 
shortfalls. For example, we have seen 
delivery of the F–35 Joint Strike Fight-
er fall well short of projections, even as 
the Air Force has retired hundreds of 
aircraft. 

Indeed, the President’s budget re-
quest proposed cutting the Air Force 
down to 49 fighter squadrons, of which 
less than half would be fully combat 
mission ready. The NDAA addresses 
these shortfalls, and it is all the more 
urgent in view of the ongoing and an-
ticipated operations in Iraq and Syria 
against ISIL, as well as a potential 
delay of force withdrawals from Af-
ghanistan. 

The NDAA fully restores the planned 
retirement of the A–10 aircraft. The Air 
Force itself has said in its posture 
statement this year: 

There was a time when the Air Force could 
trade some capacity in order to retain capa-
bility. But we have reached the point where 
the two are inextricable; lose any more ca-
pacity and the capability will cease to exist. 

The Armed Services Committee 
agrees. That is why divesting the A–10 
capability at this time incurs unac-
ceptable risk in the capacity and readi-
ness of the combat air forces without a 
suitable replacement available. The 
NDAA authorized procurement funding 
for 12 additional F–18 Super Hornets for 
the Navy and 6 additional F–35B Joint 
Strike Fighters for the Marine Corps. 
The legislation also procures an addi-
tional 24 MQ–9 Reaper unmanned air-
craft for the Air Force to support in-
creased combatant commander require-
ments for medium-altitude intel-
ligence, surveillance, and reconcili-
ation support. 

The committee was similarly con-
cerned about munitions capacity 
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across the services. So the NDAA adds 
funding for additional PAC–3 missiles 
for ballistic missile defense and addi-
tional AMRAAM missiles. The legisla-
tion also increases Tomahawk missile 
production to the minimum sustaining 
rate and procures TOW tube-launched, 
antitank missiles to mitigate short-
falls for the Marine Corps. 

The NDAA supports modernization 
across the services. The legislation in-
vests in lethality by enhancing the 
firepower of Stryker combat vehicles 
and increasing the survivability of the 
Apache attack helicopter against new 
threats. The NDAA fully supports the 
President’s request for the F–35 Joint 
Strike Fighter Program and provides 
all executable funding for the Long 
Range Strike Bomber Program. 

In addition, the legislation author-
izes $6.1 billion for Virginia-class sub-
marines, $3.5 billion for Arleigh Burke- 
class destroyers, and $1.4 billion for the 
Ohio-class replacement program. 

While the NDAA supports our mili-
tary commanders’ most urgent prior-
ities, the bill also contains rigorous 
oversight measures to prevent further 
cost growth in major acquisition pro-
grams, including the F–35 Joint Strike 
Fighter, the Ford-class aircraft carrier, 
and a littoral combat ship. 

As adversaries seek to counter and 
thwart American military power, the 
NDAA looks to the future and invests 
in the technologies that will maintain 
America’s military technological supe-
riority. The NDAA provides $400 mil-
lion in additional funding to support 
the so-called third offset strategy to 
outpace our emerging adversaries. The 
legislation funds a cyber vulnerability 
assessment, a new initiative to enable 
the services to begin evaluating all 
major weapons systems for cyber vul-
nerabilities. It also increases invest-
ment in six breakthrough technologies: 
cyber capabilities; low-cost, high-speed 
munitions; autonomous vehicles; un-
dersea warfare; intelligence data ana-
lytics; and directed energy. 

Similarly, our Nation has only begun 
to realize the potential of unmanned 
combat aircraft, especially in a mari-
time environment. In the past 2 years, 
the Unmanned Combat Air System 
Demonstration Program, or UCAS–D, 
has achieved a number of historic 
firsts: the first carrier-based catapult 
launch, the first arrested landing on a 
carrier, the first cooperative oper-
ations with manned aircraft aboard a 
carrier, and the first autonomous aer-
ial refueling. 

The NDAA funds the remaining re-
search and development work to be 
completed on UCAS–D, while directing 
the Secretary of Defense to develop 
competitive prototypes that move the 
Department toward a carrier-based, un-
manned, long-range, low-observable, 
penetrating strike aircraft that can en-
hance the capability of the carrier air 
wing to meet future threats. 

The NDAA supports our allies and 
partners with robust training and as-
sistance initiatives. The legislation au-

thorizes nearly $3.8 billion in support 
for the Afghan National Security 
Forces as they continue to defend their 
country and the gains of the last dec-
ade against our common enemies. The 
legislation also authorizes the provi-
sion of defensive lethal assistance to 
Ukraine to help it build combat capa-
bility and defend its sovereign terri-
tory. 

The legislation supports efforts by 
Lebanon and Jordan to secure their 
borders against ISIL, and it creates a 
new initiative to provide equipment, 
supplies, and training to Southeast 
Asian nations in order to support them 
in building maritime domain aware-
ness capabilities and addressing grow-
ing maritime sovereignty challenges in 
the South China Sea. 

Finally, this legislation contains a 
bipartisan compromise on how to ad-
dress the challenge of the detention fa-
cility at Guantanamo Bay. President 
Obama has said from day one of his 
Presidency that he wants to close 
Guantanamo Bay. But 61⁄2 years into 
his administration, the President of 
the United States has never provided a 
plan to do so. 

The NDAA would require the admin-
istration to provide a comprehensive 
plan to the Congress on how it intends 
to close Guantanamo, which would 
then have to be approved by both 
Houses of Congress. That plan would 
have to include a case-by-case deter-
mination on the disposition of each de-
tainee at Guantanamo Bay, including a 
discussion of the legal challenges of 
bringing detainees to the United States 
and any additional authorities that 
might be needed. 

The plan would also have to address 
how the Department would ensure the 
continued detention and intelligence 
collection from future combatants cap-
tured under the laws of war. If such a 
plan is approved, the Congress would 
provide the President the authority to 
proceed with the closure of the facility. 
If the Congress does not approve the 
plan, nothing would change. The ban 
on domestic transfers would stay in 
force, and the certification standards 
for foreign transfers included in the 
NDAA would remain. 

This is an ambitious piece of legisla-
tion. It recognizes that in order to en-
sure that the Department of Defense is 
prepared to meet our present and fu-
ture national security challenges, we 
must champion the cause of defense re-
form, rigorously root out Pentagon 
waste, and invest in modernization and 
next-generation technologies to main-
tain our military technological advan-
tage. 

America has reached a key inflection 
point. The liberal world order that has 
been anchored by U.S. hard power for 
seven decades is being seriously 
stressed and with it the foundation of 
our security and prosperity. It does not 
have to be this way. We can choose a 
better future for ourselves but only if 
we make the right decisions now to set 
us on a better course. That is what this 

legislation is all about—living up to 
our constitutional duties to provide for 
the common defense, increasing the ef-
fectiveness of our military, restoring 
America’s global leadership, and de-
fending a liberal world order. 

This legislation is a small step to-
ward accomplishing those goals. But it 
is an important step that the Congress 
must take now and take together. For 
53 consecutive years, Congress has 
passed a National Defense Authoriza-
tion Act. This year should be no dif-
ferent. I am hopeful that the bipartisan 
spirit that has carried this legislation 
for over half a century will prevail 
once again. 

Ultimately, we owe the brave men 
and women in uniform, many of whom 
are still in harm’s way around the 
world today, nothing less. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Rhode Island. 
Mr. REED. Mr. President, I rise to 

discuss the fiscal year 2016 national de-
fense authorization bill, which was re-
cently reported out of the Senate 
Armed Services Committee. 

I want to begin by commending the 
chairman, Senator MCCAIN, for his ex-
traordinary leadership. I also want to 
reflect—because both the Presiding Of-
ficer, the Senator from Alaska, and I 
had the privilege of being with Senator 
MCCAIN in Vietnam last week—that to 
recognize firsthand the heroic service 
of CDR JOHN MCCAIN is to recognize an 
extraordinary individual whose service, 
whose sacrifice, whose valor, whose fi-
delity to the principles of our military 
and to our Nation are virtually unique. 
But more important than that, it is to 
recognize that after observing the hor-
rors and brutality of war, as few people 
have, he was able to summon the cour-
age and the capacity to bring two 
countries together. Without Senator 
MCCAIN’s active participation—not 
alone but absolutely essential and per-
haps the most essential part—the Gov-
ernment of the United States and the 
Government of Vietnam would not 
have diplomatic relations today. We 
would not have been at a university in 
Vietnam listening to young people 
talking about their future—a future 
that is not clouded by war but has the 
opportunity for peace and prosperity, 
working with us and working with the 
world community. 

I can’t think of any historical exam-
ples of individuals working so hard to 
defeat each other, then so hard to em-
brace each other, save, of course, Gen-
eral Grant and General Lee. But I 
know the Senator would be offended by 
being compared to two West Point 
graduates, so I will simply say that he 
has made historic contributions to this 
country in so many ways. It is no sur-
prise that he has taken the leadership 
of this committee and made a remark-
able contribution. His vision to engage 
us in a strategic dialogue with some of 
the most sophisticated and experienced 
individuals in the country—Henry Kis-
singer, Madeleine Albright, and a host 
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of others—gave us the perspective to 
begin to look at the issues we face in a 
much more comprehensive and a much 
more thoughtful way. I have had the 
privilege of serving on the committee 
for many years. No one has done that. 
No one has set the stage so well. And 
then to bring our DOD witnesses to-
gether in that context of both the stra-
tegic vision and the operational budg-
etary requirements was absolutely in-
credible. All of this has made us better 
prepared on the committee to write 
this bill which is before us today. 

(Mr. SASSE assumed the Chair.) 
Let me also take a moment to thank 

the professional staff on both sides of 
the aisle. Their willingness to work to-
gether to tackle the hard issues has 
been the key to this authorization bill. 
I thank them in advance because their 
work has just begun. The hours they 
will spend over the next several days to 
go through the significant number of 
amendments—all of that will be unno-
ticed by many but appreciated cer-
tainly by me, the chairman, and all of 
us on the committee. Thank you. 

As the Senator from Arizona pointed 
out, this is basically a good bill. It has 
many provisions that were requested 
by the Department of Defense. It has 
many necessary reforms. The chairman 
has highlighted many of them. I think 
it will further our national security in 
many dimensions, and most impor-
tantly it will provide the training, 
equipment, and support our men and 
women in uniform deserve. I will try to 
focus on some of these important de-
velopments. 

However, there are some provisions 
in this bill that cause me concern—in-
deed, grave concern. One problem, I 
fear, is the familiar, oft-debated, and 
very complicated challenge of Guanta-
namo. While we have had some very 
carefully crafted compromise language 
in the bill, there are other provisions 
that reverse progress, particularly on 
the overseas transfer of detainees. 

We have a number of individuals who 
have been vetted for overseas trans-
fer—not to the United States—that is 
not appropriate at this moment—but 
overseas. I think we have to continue 
that effort to repatriate these individ-
uals outside of the United States, in 
areas in which their security and their 
activities can be appropriately mon-
itored. I will spend a few more min-
utes—and in a few minutes, I will dis-
cuss an amendment that I may propose 
with respect. 

Despite all of these good provisions, 
however, I was ultimately unable to 
vote for the bill. After working closely 
and sincerely, with the leadership of 
the chairman, I am reluctantly unable 
to vote for the bill because at the 
heart, the funding mechanism to pro-
vide a significant portion of the re-
sources—$39 billion—is, I think, an 
unsustainable aspect of the legislation. 

As the Senator pointed out, the legis-
lation before us does not end the Budg-
et Control Act’s arbitrary caps on 
spending, and, as he also said, every 

major military official, every major 
senior defense official came and told 
us: We have to end the Budget Control 
Act caps and the prospect of sequestra-
tion. We have not done that. 

What the bill does is adopt a device— 
some have said a gimmick—that uses 
the overseas spending account to fund 
base activities of the Department of 
Defense. As I have indicated and as the 
chairman has suggested, the one re-
quest consistently received—in fact, 
just a few days ago, the commander of 
the Pacific forces indicated the same 
thing—is to end sequestration. We have 
not been able to do that. 

What the President’s budget did is he 
sent up a request for $38 billion above 
the budget cap levels in the base—not 
overseas defense spending but in the 
base. He requested $50.9 billion for con-
tingency operations, overseas oper-
ations. We have been funding overseas 
operations since 9/11. This funding was 
designed to do what it suggests in the 
title. We have forces deployed overseas 
in combat, in contact with our en-
emies—Afghanistan, Iraq, and else-
where—and this funding was to provide 
for those forces and indirectly for our 
supporting mechanisms, but the key 
was to support these forces overseas. 

Now what we have done—and it was 
done because we were unable to elimi-
nate the budget caps under the Budget 
Control Act—is we have taken this 
OCO account and we have grossed it up 
dramatically. 

This approach has several problems. 
First, it doesn’t solve—in fact, in some 
cases it complicates the DOD’s budget 
problems. OCO, as I said, was created 
and should be used for war costs only. 
OCO has limits and restrictions. There 
are very strict rules that have to be 
followed. It is not flexible funds that 
can be moved around at will. 

Defense budgeting needs to be based 
on a long-term military strategy, 
which requires the DOD to focus at 
least 5 years ahead. OCO money is 1- 
year money. It is just this year. There 
is no commitment statutorily that it 
will be available. There is no presump-
tion, because it is in the base, that it 
will be the starting point of discussions 
for the next budget. Frankly and obvi-
ously, we cannot fight a multigenera-
tional war with 1-year money. And we 
are in a multigenerational conflict. It 
has been more than a decade since we 
started our efforts in the wake of 9/11, 
and we have challenges that will not 
resolve themselves in a year. To adopt 
a major part of our budget, roughly $39 
billion, as one-time—supposedly—funds 
is not a wise, sensible, and appropriate 
way to fund our security going for-
ward. 

Another aspect is it doesn’t reduce 
the deficit; it adds to the deficit. This 
is all deficit funding, so this is not a 
way to avoid tough decisions about 
how we are going to deal with our def-
icit. 

It also does not reach other vital as-
pects of national security that are 
housed in domestic agencies which are 

also critical for our national defense— 
the FBI, Homeland Security, the Coast 
Guard. All of these agencies contribute 
dramatically to our national defense. 
In fact, particularly with the threat of 
‘‘lone wolves’’—and that is increas-
ingly more of a concern to all of us— 
these agencies play an even more sig-
nificant role in our overall national se-
curity. When you are talking about a 
national security strategy, it is not 
just the Department of Defense; it is 
the Department of State and it is en-
gagement overseas. 

Again, as we were in Vietnam, we 
were talking to the Defense Minister, 
and one of his key priorities is a 
project to eliminate toxins in Bien Hoa 
airfield, an airfield we used extensively 
in Vietnam. To him, that would be a 
hugely significant indication of our 
support for their efforts. That is not 
funded through the Department of De-
fense; that would be principally funded 
through the AID. And you could go on 
and on. 

The approach we offer in the bill does 
not go to the heart of the problem that 
faces the Department of Defense and 
every other Federal agency, and that is 
the BCA caps and the steep cuts that 
will come into effect if sequestration is 
invoked. That is the heart of the mat-
ter. I offered an amendment in com-
mittee to address this problem, and un-
fortunately it failed. That was one of 
the reasons I reluctantly—very reluc-
tantly—chose not to support the bill, 
because there are so many, as the 
chairman indicated and as I will indi-
cate, important provisions in this bill. 

What I tried to do was to say: Let’s 
leave this money on the books, but 
let’s fence it off until we can fix the 
real problem, which is the Budget Con-
trol Act and sequestration, which af-
fects defense and nondefense alike. 

In the context of this floor debate, I 
hope to be able to once again rejoin 
that issue and ask my colleagues to 
recognize the heart of the matter—not 
the consequences affecting defense but 
the heart of the matter, which is the 
Budget Control Act. 

As I said, this is a bill with many 
laudatory provisions reflecting in large 
part bipartisan cooperation. Some of 
them have been discussed by the chair-
man, but I would also like to mention 
them. 

The bill provides key funding and au-
thorities for the two major U.S.-led co-
alition operations: the mission in Af-
ghanistan and the counter-ISIS coali-
tion in Iraq and Syria. Critical to both 
of these operations are our efforts to 
build the capacities of our partner na-
tions. 

With regard to Afghanistan, the bill 
includes the full $3.8 billion requested 
by the President to support the Afghan 
army, police, and other security forces 
fighting to secure the hard-fought 
gains of the past decade and to ensure 
that Afghanistan does not once again 
become a safe haven for Al Qaeda or 
other terrorist groups seeking to at-
tack America. 

VerDate Sep 11 2014 23:32 Jun 03, 2015 Jkt 049060 PO 00000 Frm 00013 Fmt 0624 Sfmt 0634 E:\CR\FM\G03JN6.018 S03JNPT1sm
ar

tin
ez

 o
n 

D
S

K
4T

P
T

V
N

1P
R

O
D

 w
ith

 S
E

N
A

T
E



CONGRESSIONAL RECORD — SENATES3648 June 3, 2015 
The bill would also increase the total 

number of visas for the Afghan Special 
Immigrant Visa Program by 3,000, pro-
viding a path to safety for Afghans who 
have put themselves at risk by serving 
as translators or otherwise helping our 
coalition efforts. 

For coalition efforts against ISIS, 
the bill provides additional funding for 
training and equipping the Iraqi secu-
rity forces and other associated forces 
in Iraq, including the Kurdish 
Peshmerga and Sunni tribes, who are 
confronting the threat of ISIS in heav-
ily contested Anbar Province and in 
other parts of Iraq. It includes $80 mil-
lion for the Office of Security Coopera-
tion in Iraq. It also provides an addi-
tional $600 million for the Syria Train 
and Equip Fund, to build the capabili-
ties of a vetted, moderate opposition to 
fight ISIS in Syria. Additionally, $125 
million is authorized to reimburse Leb-
anon and Jordan for operations that 
help secure their borders against ISIS. 

The bill includes funding for an ini-
tiative to expand the U.S. military 
presence and exercises in Eastern Eu-
rope, reassuring allies and countering 
the threat of hybrid warfare tactics 
like those used by Russia in the Crimea 
and eastern Ukraine. The bill also au-
thorizes additional military assistance 
for Ukraine—including lethal assist-
ance—to build the capabilities of 
Ukrainian security forces to defend 
against further aggression and 
ceasefire violations by Russian-backed 
separatist forces. 

With respect to counternarcotics, 
which is another national security 
threat, the bill expands an existing au-
thority to permit counternarcotics as-
sistance to the Governments of Kenya, 
Tanzania, and Somalia. This expansion 
would allow for additional nonlethal 
assistance to those nations as they 
combat illicit trafficking in the region. 
In Latin America, the bill would pro-
vide assistance to support the unified 
counterdrug and counterterrorism 
campaign of the Government of Colom-
bia. This assistance remains a key ele-
ment of our bilateral security oper-
ation in Colombia and enables the com-
mander of SOUTHCOM to provide crit-
ical enabling support upon request. 

The bill also provides an additional 
$50 million to address unfunded prior-
ities identified by SOUTHCOM, includ-
ing intelligence, surveillance, and re-
connaissance, as well as maritime 
interdiction support operations in Cen-
tral America. 

As the chairman indicated, the bill 
adds over $400 million in additional 
readiness funding for the military serv-
ices across all branches, Active, Guard, 
and Reserve. These increases will pro-
vide resources for crucial programs 
aimed at improving our military readi-
ness in many areas, including depot 
readiness, flying operations, cyber 
training, reducing insider threat at-
tacks, behavioral health counseling, 
and other important programs. 

With respect to our nuclear deter-
rence, the committee bill fully author-

izes the program for modernizing our 
triad of sea, ground, and airborne plat-
forms. The last B–52 was produced in 
the 1960s, and by the time the Long- 
Range Strike Bomber, its replacement, 
begins to be fielded in the mid-2020s, 
the B–52 will be flown in some cases by 
the grandchildren of its first pilots. 

Turning to the undersea deterrent, 
the current Ohio-class submarine, 
which will ultimately carry upward of 
two-thirds of our strategic arsenal, is 
to be replaced by the Ohio replacement 
submarine. If we are to maintain a sea- 
based deterrent, the current Ohio fleet 
of 14 subs must be replaced starting in 
2027 due to the potential for hull fa-
tigue. By then, the first Ohio sub will 
be 46 years old—the oldest submarine 
to have sailed in our Navy in its his-
tory. 

Now, the third aspect of our triad— 
those of our land-based ICBMs—will 
not need to be replaced until the 2030 
timeframe. We have authorized a con-
cept development for replacement of 
this most responsive leg of the triad 
which acts as a counterbalance to Rus-
sian ICBMs. 

As Secretary Carter noted in his con-
firmation hearing, our nuclear deter-
rence forms the bedrock of our defense 
policy. This is an essential mission 
which must not be neglected. 

In the area of technology and innova-
tion, I am pleased this bill takes a 
number of steps to ensure that DOD 
has access to the most innovative 
minds in the private sector and to 
strengthen DOD’s in-house labora-
tories. It significantly increases fund-
ing for university research programs as 
well as authorizing $400 million to sup-
port Secretary Carter’s efforts to iden-
tify and fund new technologies that 
will help offset the advancing military 
capabilities of peer nations, invest in 
technologies such as lasers, unmanned 
systems, and undersea warfare. 

The bill also supports the DOD’s lab-
oratory enterprise by improving their 
ability to attract and hire the world’s 
best and brightest scientists and engi-
neers. These labs help DOD act as 
smart buyers and builders of the most 
advanced weapon systems on the plan-
et and are often underappreciated for 
their endeavors. 

It also improves their ability to build 
world-class modern research infra-
structure, encourages them to hire se-
lected students from friendly foreign 
nations, and strengthens their ability 
to partner with industry, allowing 
small businesses to have access to the 
great intellectual property coming 
from DOD labs, as well as access to 
their research and technical equip-
ment. I believe these policy changes 
and funding increases will continue to 
strengthen the technological domi-
nance of our military forces while re-
ducing the costs to build and maintain 
weapon systems in the future. 

There are also specific recommenda-
tions on hardware programs that will 
help the Department to improve man-
agement and cope with shortfalls, such 

as providing an additional 12 F–18 
Super Hornets for the Navy and an ad-
ditional 6 F–35B aircraft for the Marine 
Corps. These aircraft will help deal 
with the Department of Navy shortfall 
in strike fighter aircraft. 

It adds $800 million in Virginia-class 
advance procurement to provide flexi-
bility to begin building Virginia-class 
boats with the enhanced payload mod-
ule as soon as that version is ready for 
production and to help mitigate pres-
sure on shipbuilding funds coming from 
the Ohio-class replacement program. 

It accelerates several other ship pro-
grams, including amphibious assault 
ships, the dock landing ship replace-
ment, the next afloat forward staging 
base, the new salvage ship/fleet tug re-
placement, and the landing craft util-
ity replacement. 

As the chairman indicated, this bill 
also includes critical authorities for 
our men and women in uniform. They 
are the heart and soul of our military. 
All the equipment in the world, as so-
phisticated as it is, will not make the 
difference that the young men and 
women who wear the uniform of the 
United States make each and every 
day. So this bill includes a 1.3-percent 
pay raise for most servicemembers, the 
reauthorization of over 30 types of bo-
nuses and special pays to encourage en-
listment and reenlistment in the mili-
tary, and funds to provide health care 
to the force, retirees, and their fami-
lies. 

Notably, this bill includes important 
benefit and compensation reforms ei-
ther requested by the Department or 
recommended by the Military Com-
pensation and Retirement Moderniza-
tion Commission that helps to ensure 
the long-term viability of the all-vol-
unteer force. 

For example, the bill includes a new 
retirement system for servicemembers 
joining after January 1, 2018, as rec-
ommended by the Commission, which 
grandfathers in the current force. For 
most servicemembers, this new system 
will provide a greater benefit at less 
cost to the government and will ad-
dress perhaps the grossest inequity of 
the current system, as highlighted by 
the chairman—the fact that 83 percent 
of all servicemembers leave military 
service with no retirement benefits at 
all. This is especially challenging, dif-
ficult, and in some cases even galling 
for those who have deployed multiple 
times and leave the service simply be-
cause they cannot endure the strain 
any longer. We essentially ask them to 
choose between retirement benefits or 
their mental health or the unity of 
their family. Under the new system 
contained in our bill, anyone who com-
pletes 2 years of service will be eligible 
to walk away with something. 

Notably, the bill does not include the 
overall TRICARE system recommended 
by the Commission. We have heard 
from the President with respect to 
TRICARE and agree these rec-
ommendations require more study. 
These reforms are vital. In a budget- 
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constrained environment, with hard 
spending caps, it is critical we strike 
the right balance between a military 
compensation package that provides a 
high quality of life for military fami-
lies and training and modernization 
funding that provides a high quality of 
service and a ready force. 

As senior Department officials have 
testified, if we don’t have enough 
money to provide our troops the latest 
technology and the training they need, 
we are doing them a disservice. When 
we send them into harm’s way under 
these conditions, that disservice quick-
ly translates into a breach of trust. 

The Department has assumed ap-
proximately $1.7 billion in savings in 
its 2016 budget relating to these benefit 
proposals and $25.4 billion over the en-
tire FYDP. The committee supported 
these proposals and has redirected that 
funding to readiness and modernization 
accounts to restore those deficits. Dif-
ficult choices need to be made and this 
bill makes them. We might not yet 
have it perfectly right, but as we move 
through the legislative year, we will 
continue to work to ensure that we pay 
our servicemembers a fair wage while 
delivering the training and equipment 
necessary to succeed. 

This bill begins a process, long over-
due, for reviewing different options, for 
example, for providing the commissary 
benefit to our servicemembers—an-
other important aspect of quality of 
life. Included in one of these options is 
at least the consideration of privatiza-
tion. I understand some Members may 
have some difficulty supporting these 
provisions, but the bill simply requires 
a number of studies to generate and 
evaluate new ideas, and a pilot pro-
gram to test them, without requiring 
the actual privatization of the system. 
This is an experiment which I think is 
worth conducting, and I believe the 
chairman’s leadership on this point 
was extraordinarily valuable. 

The bill also addresses the Depart-
ment’s management of its civilian 
workforce in two ways—one of which I 
agree with and one of which I will raise 
some questions. We have long heard 
from the Department that it lacks cer-
tain authorities to effectively manage 
its civilian workforce. This bill in-
cludes new authorities which will en-
able civilian managers to more effec-
tively retain their best performing em-
ployees while divesting their poorest. 
These reforms, while painful for some, 
are sensible and necessary. 

However, this bill also mandates a 
management headquarters reduction of 
7.5 percent in 2016 and 30 percent over 4 
years. I am concerned that such deep, 
and at this point generalized, cuts to 
the civilian workforce may create 
more problems than it will solve. I am 
hoping we can take a more careful ap-
proach to headquarters reform and 
look forward to working with my col-
leagues on this issue as we move 
through the floor and through the con-
ference to final passage. 

Again, as the chairman highlighted, 
this bill also contains roughly 50 provi-

sions on acquisition reform, and I com-
mend the chairman for his efforts. The 
provisions will help streamline acquisi-
tion processes, allow DOD to access 
commercial and small businesses, and 
improve the acquisition workforce. 
They build on the successes of the re-
forms led by Chairman MCCAIN and 
Chairman Levin in the Weapons Sys-
tem Acquisition Reform Act of 2009. 

I did have concerns about one provi-
sion in this area, and I thank the chair-
man for working with me to address it. 
I am sure we will be continuing this 
discussion of acquisition reform 
throughout the year and in the future. 
I expect the Department of Defense 
will have concerns over some of the 
provisions as well, so I look forward to 
working with the chairman and solic-
iting the best advice from acquisition 
experts in the government and indus-
try so we can continue to improve our 
stewardship of taxpayer dollars and de-
liver the best technologies to our fight-
ing forces. 

Now, let me turn to an area of con-
cern which the chairman has high-
lighted and on which I may be offering 
an amendment; that is, Guantanamo. 
Over the past few years, the Senate 
Committee on Armed Services has led 
the way on Guantanamo-related issues, 
giving careful consideration to our de-
tention policies and finding bipartisan 
solutions. 

In certain ways, this bill continues 
that tradition of bipartisan progress on 
Guantanamo issues. For example, it in-
cludes the authority, carried in our bill 
over the last 2 years, for the Secretary 
of Defense to approve the temporary 
transfer of Guantanamo detainees to a 
military medical facility in the conti-
nental United States to provide med-
ical treatment in a life-threatening 
emergency, when that treatment can-
not be provided on-island without un-
reasonable or excessive cost. The de-
tainee would be required to return to 
Guantanamo at the conclusion of the 
medical treatment. 

Most importantly, the bill contains a 
provision that would clear a path for 
closing Guantanamo, including the op-
tion of bringing detainees to the 
United States for detention, civil trial, 
and incarceration. Under this ap-
proach, the current prohibitions on 
Guantanamo transfers to the United 
States would remain in place until the 
President submits to Congress a de-
tailed plan on the disposition of these 
detainees and Congress votes, under ex-
pedited procedures, to approve that 
plan. If Congress approves the plan, the 
bans on transfers to the United States 
would be lifted and the President would 
have the authority to implement this 
plan for closing Guantanamo. 

I particularly want to thank Chair-
man MCCAIN and Senator MANCHIN, 
who worked closely to craft this com-
promise, which was approved by a sig-
nificant vote in the committee—19 to 7. 
This is an example of bipartisan work 
at its best. 

At the same time, on other Guanta-
namo policies, I must note they take 

us backward. This is particularly the 
case with regard to overseas transfers 
of Guantanamo detainees—not trans-
fers into the United States but to third 
countries. In the fiscal year 2014 Na-
tional Defense Act, the committee’s bi-
partisan efforts resulted in real 
progress on overseas transfers, grant-
ing the Secretary of Defense more 
flexible and streamlined authorities for 
overseas transfers of detainees, con-
sistent with our national security in-
terests and with measures to substan-
tially mitigate the risk of Guantanamo 
detainees reengaging in terrorist ac-
tivities. 

Unfortunately, the bill before us 
today would undo that progress and re-
impose restrictions which date back to 
2013 that include a burdensome check-
list of certifications that the Secretary 
of Defense would be required to fulfill 
for any overseas transfers and a prohi-
bition on transfers to any country 
where there was a prior case of de-
tainee recidivism. 

These provisions make it nearly im-
possible to transfer Guantanamo de-
tainees overseas to a third-party coun-
try. In fact, during the 3 years these 
certifications were previously in place, 
no detainees were transferred under 
these certification restrictions. During 
this period, a total of 11 detainees were 
transferred out of Guantanamo over-
seas, 6 under an existing national secu-
rity waiver and 5 under an exception 
for court-ordered transfers. This is a 
fraction of the over 30 detainees who 
have been transferred under the more 
recent 2014 transfer authority. 

These backward-looking restrictions 
on overseas transfers create an unnec-
essary roadblock for disposing of the 57 
detainees currently at Guantanamo 
who have been approved for overseas 
transfer, most of whom were approved 
nearly 5 years ago. My hope is that we 
can work with our colleagues across 
the aisle to craft a compromise that 
brings us more in line with present 
law. 

Finally, I wish to discuss more in- 
depth the reason I was unable to sup-
port the committee’s bill and why I 
think we need to have a very serious 
debate on the underlying financing of 
this legislation. 

Our national defense decisions should 
be based on actual needs, not on spend-
ing caps and ways around the spending 
caps that don’t change the BCA but 
simply use a device—some have labeled 
a gimmick—to get us money, not to fix 
the fundamental problem but to get us 
money. 

The President’s fiscal year budget 
2016 requested $38 billion above the 
Budget Control Act spending caps. Sen-
ator MCCAIN and I wrote a letter to the 
Budget Committee that also asked to 
go above those budget caps because we 
understand the best approach is to put 
within the base funding of the Depart-
ment of Defense those functions which 
are essential, not just to the year-to- 
year operations but to the long-term 

VerDate Sep 11 2014 23:32 Jun 03, 2015 Jkt 049060 PO 00000 Frm 00015 Fmt 0624 Sfmt 0634 E:\CR\FM\G03JN6.020 S03JNPT1sm
ar

tin
ez

 o
n 

D
S

K
4T

P
T

V
N

1P
R

O
D

 w
ith

 S
E

N
A

T
E



CONGRESSIONAL RECORD — SENATES3650 June 3, 2015 
operations of the Department of De-
fense and to our long-term national se-
curity. The President requested this 
$38 billion be authorized as part of the 
base budget. 

The request from the President also 
contained—as Presidential requests 
have contained since 2001–2002—OCO 
funding; OCO funding being for those 
unique, we hope, one-of or at least 
yearly expenditures that we have to 
make with respect to current oper-
ations overseas. That is why this is 
called the Overseas Contingency Oper-
ations. For some time now, the Presi-
dent and all of our Secretaries—Sec-
retary Carter, Secretary Hagel, Sec-
retary Gates, Secretary Panetta, and 
Secretary Hagel—have implored Con-
gress to end the damaging effects of 
the Budget Control Act’s sequester and 
spending caps. However, this bill, fol-
lowing the budget resolution, does not 
clearly address the BCA issue. Instead, 
it turns to this OCO fund. This mark 
transfers $39 billion from the base 
budget to the Overseas Contingency 
Operations budget, leaving the base at, 
surprisingly, the BCA level, and it 
raises several concerns. I mentioned 
these concerns, but let me mention 
them again. 

First, adding funds to OCO does not 
solve, and actually complicates, the 
DOD’s budgetary problems. Defense 
budgeting needs to be based on our 
long-term military strategy, which re-
quires DOD to plan at least 5 years 
ahead. When you are doing technology 
innovation, when you are investing in 
programs that are not going to come 
off the shelf in 6 months, you can’t rely 
on 1-year money. It doesn’t provide 
DOD the certainty and stability it 
needs. It has to have money in the 
base. 

This instability can undercut the mo-
rale of our troops and their families. If 
vital programs are subject to year-to- 
year appropriations, if they are not 
considered to be the norm, if they are 
not where we begin but are sort of put 
in at the end, that affects the morale 
and confidence of our military. 

It also affects our defense industry 
partners. If their funding is in the cat-
egory of Overseas Contingency Oper-
ations, that is less certain to them 
than money that is in the base and will 
likely remain in the base for 5 years or 
beyond that they need. 

Then, the second aspect of this is 
that our national security is more than 
just the Department of Defense. The 
Department of Defense is critical. Ask 
Americans: Where does our national 
defense come from? Well, it is those 
men and women in uniform. That is ab-
solutely true. But we need domestic 
agencies. We can’t defend the home-
land without the FBI, which is funded 
through the Department of Justice, 
which will not have access—direct ac-
cess—in the way we are proposing, to 
OCO or the Transportation Security 
Administration that screens individ-
uals coming in or Customs that addi-
tionally screens people or the Coast 

Guard. All of these are in the Depart-
ment of Homeland Security. 

Furthermore, without adequate sup-
port for the State Department, then we 
can’t present the kind of comprehen-
sive approach overseas to national se-
curity issues that are essential to suc-
cess. Gen. James Mattis, whom the 
chairman and I both know, said: ‘‘If 
you don’t fund the State Department 
fully, then I need to buy more ammuni-
tion.’’ 

There is a symbiotic relationship be-
tween our diplomatic activities, our 
national defense activities, our law en-
forcement activities, and our Treasury 
activities, because if we are truly to in-
terrupt these terrorist networks, we 
have to go after their financing. That 
is done through the Department of 
Treasury. This whole-of-government 
approach to national security has to be 
recognized, and it is not recognized if 
we allow the Budget Control Act to 
continue to be operational on the non-
defense side but avoid it on the defense 
side because we have access to the 
overseas contingency fund. 

Also, I think we are going to see 
going forward, as we have seen before— 
and we are saying this OCO funding is 
for 1 year. But I think we are doing a 
little bit of a wink-wink, don’t worry; 
we are not going to pull $40 billion out 
of the Defense bill in the 2017 budget. 
We couldn’t do that. What we are 
doing, though, is we are sort of inviting 
the ingenious use of OCO funding in the 
years ahead, and I think we will see in-
creasingly more esoteric and exotic 
things in OCO funding because that is 
where the money is. 

If you have a program that you need 
to get funded and it has a connection 
to Defense—and in some cases doesn’t 
even need to be Defense. Senator 
MCCAIN and I were chatting at the 
hearing about the significant amount 
of medical research run through the 
Department of Defense. One reason is 
because there was money available 
back in the 1980s for defense spending 
that wasn’t available on the domestic 
side, and that funding found its way 
into Defense. 

So I think there are several reasons 
we have to take a different approach. 
My approach in the committee was, I 
thought, straightforward. The Presi-
dent recognizes we need these re-
sources for national defense. We recog-
nize we need the resources for national 
defense, but I believe we should budget 
honestly and directly, and initially 
that was our approach in the Budget 
Committee. Let’s put it in the base, 
and let’s take the President’s $50 bil-
lion—which is the best estimate by the 
Department of Defense of what we real-
ly need for overseas contingency—and 
let’s do that. 

So my proposal is certainly just to 
fence the additional OCO funds until 
we could, in fact, collectively, as a 
Congress—what we have to do and what 
so many people on both sides have ar-
gued—until we could repeal, reform, 
modify, extend the Budget Control Act, 

much as we did through the great ef-
forts of Senator MURRAY and Congress-
man PAUL RYAN, which gave us the 
head room to actually pass legisla-
tion—not just the Department of De-
fense but other agencies—that allowed 
us to continue the work of the govern-
ment and allowed us to protect the Na-
tion. My proposal in committee did not 
succeed, but I would renew that re-
quest. 

I think we have made great progress 
in the legislation. I think the last step 
is to get us to a position where we have 
essentially recognized that the BCA 
caps and sequestration have to be 
eliminated. 

I would conclude by commending the 
chairman for all he has done to get us 
here, but, second, to repeat what has 
been said to us by every military lead-
er. What is their first request? It 
wasn’t for more OCO money. Their first 
request was to eliminate the BCA caps, 
eliminate the threat of sequestration. I 
think we have to do this, and I think 
we can start this process now. In fact, 
I would say that if we don’t start this 
process now, if we don’t send a strong 
signal—and my proposal would send 
that strong signal—then I am afraid we 
will just be victims of the calendar. Be-
fore we get to the BCA, we will have 
tough choices to make about this bill 
that we don’t have to. 

So I urge consideration when the 
amendment comes up. 

I yield back to the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Arizona. 
Mr. MCCAIN. Mr. President, I thank 

the Senator from Rhode Island, my 
friend Senator REED, for his thoughtful 
analysis of the legislation before us. 
Again, it has been not only a pleasure 
but an honor for me to have the oppor-
tunity to work with him on the issues 
that are so important to our Nation— 
none more important. 

I am told by the majority leader that 
he would like to have this legislation 
completed by the end of next week. 
That means we have a lot of work to 
do. We already have a number of 
amendments that have been filed. I 
would ask my colleagues to have their 
amendments in, hopefully, by, say, to-
morrow afternoon, when the Senator 
from Rhode Island and I will ask unani-
mous consent that no further amend-
ments be considered. We want to give 
every Senator an opportunity to have 
their amendments thoroughly vetted 
and debated and voted on, if that is 
their desire. That means we have a lot 
of work to do. I think we will be con-
sidering an amendment this afternoon 
from Senator PORTMAN, and we would 
like to move forward from there. 

So I ask the indulgence of my col-
leagues that if they do want debate and 
a vote on their amendments, that they 
be prepared to come to the floor to do 
so. Again, on filing of amendments, we 
would like to have all pending amend-
ments in, in the next 24 hours, so we 
can have a finite number of amend-
ments for the legislation that is pend-
ing today. 
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I thank all of my colleagues for their 

cooperation. We look forward to discus-
sion and debate and, I am sure, will 
come out with a better result. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Florida. 
Mr. NELSON. Mr. President, I agree 

with the Senator from Rhode Island, 
Mr. REED, the ranking member. There 
is a lot of good stuff in here, but there 
is budgetary fakery in here. I want to, 
in my words, describe this budgetary 
fakery. But before I do, I want to com-
mend the chairman, Senator MCCAIN, 
and Senator REED for how they have 
conducted the committee. I thank 
them for their professionalism. They 
show how two leaders of opposite par-
ties can get along, and Lord knows we 
need a lot more of that around here. 

But for this budgetary issue, Senator 
REED and I would be voting for this on 
the final passage coming out of the 
committee. I, too, will be supporting 
Senator REED’s amendment to try to 
straighten out some of this budgetary 
trickery. Let me say that in front of 
our committee, we have had general 
after general and admiral after admiral 
and the top enlisted folks come in and 
say that sequestration is harming the 
national security of this country. When 
we do that, it puts us at a risk that the 
American people would find intolerable 
if they knew what was going on. Now, 
let me see if, in my words, I can de-
scribe what this is. 

After Senator MURRAY and Congress-
man RYAN put together a bipartisan 
budget—and for 2 years this artificial 
ceiling, like a meat-ax approach, se-
questration, across the board was en-
acted to be implemented over the next 
several years, not a budgetary strategy 
of program by program but a meat-ax 
approach across the board, regardless 
of the importance of the program. 

Their bipartisan budget lifted that 
for 2 years. We are at the end of that 2- 
year period, so that sequestration is 
kicking back in. That is why we need 
to get rid of it. We need to get rid of it 
not only for defense but nondefense as 
well. I will talk about that in a second. 
But in defense, it now kicks in and lim-
its the overall spending for the Depart-
ment of Defense. But we know we have 
to spend more than that. 

So this defense bill, which Senator 
REED and I voted against, takes oper-
ational and readiness funds out of the 
Department of Defense request, which 
is a major part of the defense of the 
country. You want your troops to be 
operationally ready so that we can 
fight two wars if we have to simulta-
neously. But they take that money— 
that funding—out of the defense budg-
et, and they put it over here in this 
special account that is not counted 
against the budget caps, which is an 
account for conducting the war origi-
nally in Iraq, then Afghanistan, and 
primarily for purposes of funding Af-
ghanistan now. 

As Senator REED has very appro-
priately and accurately discussed, if 

you do that, first of all, this is nothing 
but budgetary fakery to meet an arbi-
trary cap on budgets, because you are 
spending a lot more than that ceiling. 
You are just spending it over here on 
something that is off budget, and the 
total amount that is moved over is 
about $39 billion. In that account, 
there is approximately $50 billion al-
ready for conducting the war in Af-
ghanistan. But now we are going to 
take operational readiness for the en-
tire Department of Defense and pull it 
over here. 

If we are going to be straight with 
what we are spending so that we really 
know what we are spending, why don’t 
we keep it in the budget and let the 
total budget rise instead of having an 
artificial ceiling so we know what we 
are spending? Senator REED is con-
cerned that if you do that and you are 
spending it over here, then in future 
years, as this continues to stay there, 
we are not going to be able to show 
that operational readiness is some-
thing that ought to be a normal part of 
the funding of the Department of De-
fense, as it has been for years and 
years. 

That is basically what is going on. 
Military strategy is not just dependent 
on defense spending, but it is also de-
pendent upon nondefense national se-
curity spending, which at this point is 
not even being addressed. What will the 
generals and the admirals tell you? 
They will tell you that a strong na-
tional economy is one of the most im-
portant of all the strengths of our 
country to be able to project American 
military strength. And as a result, if 
we continue to budget like this, not 
only in defense but in nondefense as 
well, in nondefense areas that directly 
affect defense—I mean the Coast 
Guard, the CIA, the FBI, the DEA, Cus-
toms and Border Protection, air traffic 
control, TSA—then all of these areas in 
the Federal Government are going to 
be under this artificial meat-ax ap-
proach of cutting across the board, and 
all of those agencies directly affect the 
national security. 

So what we have been doing is artifi-
cially avoiding what is the obvious. It 
is sequestration. It is this meat-ax cut 
across the board. I want us, as we dis-
cuss this budget—now highlighted first 
by Senator REED—to start talking 
about how we are going to get rid of 
the sequester. We did it in the bipar-
tisan Murray-Ryan budget over 2 years 
ago. We need to do it again. Otherwise, 
we are going to be wasting our time 
working on bills that at the end of the 
day may well not get the 60 votes to 
proceed to final passage or we will have 
a veto by the President. So we need to 
fix the budget caps for defense and non-
defense spending. If we have bleeding 
in an artery, we do not need a Band- 
Aid. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Oregon. 
USA FREEDOM ACT 

Mr. MERKLEY. Mr. President, yes-
terday we passed the USA FREEDOM 

Act, and it was quickly signed by our 
President because it was so important 
to put it into place. It contained two 
items that I want to draw particular 
attention to. One is that there should 
be no secret spying on U.S. citizens 
here in the United States of America. 
The second is that there should be no 
secret laws here in the United States of 
America. 

These two items are very closely con-
nected together. Our Nation was found-
ed upon the principles of liberty and 
freedom. Fundamental to the exercise 
of those principles is the right to pri-
vacy, to be free from unreasonable in-
trusions. This right is central to all 
other rights protected in the Constitu-
tion, especially to the freedom of 
speech, the freedom of assembly, and 
the freedom to petition our Govern-
ment. 

Our sense of privacy and to be secure 
in our homes and secure with our 
records goes back to common law in 
England. It was in 1767 that the Earl of 
Chatham, when he was debating the 
cider tax, said: 

The poorest man may in his cottage bid de-
fiance to all the forces of the Crown. [His 
cottage] may be frail, its roof may shake; 
the wind may blow through it; the storms 
may enter, the rain may enter, but the King 
of England cannot enter. 

Certainly, that is the spirit that in-
fused the Fourth Amendment of our 
Constitution. That amendment says: 
‘‘The right of the people to be secure in 
their persons, houses, papers, and ef-
fects, against unreasonable searches 
and seizures, shall not be violated. . .’’ 

We need to ensure that our security 
apparatus, our law enforcement, and 
our intelligence officers have the tools 
they need to enact the efforts to keep 
America secure. But in the process, we 
cannot sacrifice our constitutional 
rights as American citizens. There 
should be no secret spying on Ameri-
cans and no secret law in a democracy. 
So how did we end up in that place— 
the place that I am so glad we took a 
major stride toward remedying yester-
day? 

It goes back to section 215 of the PA-
TRIOT Act. This Act was passed after 
the attacks on 9/11. I was not here in 
the Senate, but it said that our govern-
ment can access business records or 
tangible things if it shows that there is 
a statement of facts showing that there 
are reasonable grounds to believe that 
those things are relevant to an author-
ized investigation. 

That certainly mimics the second 
half of the Fourth Amendment, which 
goes on to say that ‘‘no Warrants shall 
issue, but upon probable cause, sup-
ported by Oath or affirmation, and par-
ticularly describing the place to be 
searched, and the persons or things to 
be seized.’’ 

The responsibility of the government 
was to prepare a statement of facts, 
and those statements of facts had to 
show reasonable grounds and had to 
show that the things sought were rel-
evant to an authorized investigation. 
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Each one of those words had a signifi-
cant influence in constraining the po-
tential for the government to collect 
business records or, particularly, as we 
came to learn, to collect phone records 
on American citizens. However, a prob-
lem developed, and that is that a secret 
court was created here in America, a 
secret court called the FISA Court, or 
the Foreign Intelligence Surveillance 
Court. That secret court could inter-
pret the common language of the law, 
and its interpretations were not dis-
closed to the U.S. public. So in that 
process of taking the language of the 
law that has a clear set of standards 
and then interpreting it, the court cre-
ated secret law—secret law that was 
not disclosed to the citizens of the 
United States. 

This is an enormous risk to democ-
racy—a court with no scrutiny and, 
quite tragically, no presentation of op-
posing views from the position pre-
sented by the government. What kind 
of court is it that allows no presen-
tation of an opposing view to the view 
of the government? That is a court 
that can create tyranny of the govern-
ment by secretly reinterpreting the 
plain language of the law. That is ex-
actly what happened. 

Let’s think about how this then went 
forward. Back in December 2012, I pro-
posed an amendment, and that amend-
ment said that there can be no secret 
law in America; that if the FISA Court 
makes an interpretation of terms, that 
interpretation of those terms has to be 
made public. 

Here we have a representation of the 
importance of shining a light on that 
secret court, disclosing to the public 
how it interprets the law and thereby 
changes the meaning of the law. And 
what did this court do? This court 
tipped those terms and said ‘‘authorize 
investigation.’’ That can mean any-
thing that happens in the future, 
which, of course, makes that term 
meaningless. It means that there is no 
authorized investigation. It is just a 
fictional possibility of the future— 
nothing existing right now. And then it 
took the term ‘‘relevant to an author-
ized investigation,’’ and it said that 
relevant is irrelevant. You have to 
show no connection, one or two places 
removed, in order to secure the right to 
access the papers, the business records, 
the phone records of U.S. citizens. 

So this secret court here in America, 
the FISA Court, created secret law, 
wiped out the plain meaning of section 
215, put its own interpretation in place, 
and told no one. This is absolutely un-
acceptable. That is why I put forward 
the amendment in December of 2012 
that there is no secret law amendment, 
that this is unacceptable, that we must 
have disclosure of whatever that court 
finds so that the public can be in-
formed, so that legislators can be in-
formed, so that we can have a debate 
on whether that interpretation is con-
sistent with what the legislature in-
tended—what the Senate and the House 
intended—and consistent with what 

the President intended when he signed 
that law. 

That amendment did not get a debate 
at that time in 2012, but the chair of 
the Intelligence Committee pledged to 
work with me to ask our government 
to declassify those opinions of the 
FISA Court, and she did. I thank very 
much the senior Senator from Cali-
fornia, the former chair of the Intel-
ligence Committee, for her help in 
doing that. And some of those records, 
some of those opinions, and some sum-
maries of the interpretation of the law 
were declassified. That was a step for-
ward, but it should not be dependent on 
the whim of the executive branch as to 
whether secret law exists in our coun-
try. 

So I continued to press forward. And 
then we had a situation occur. In June 
2013, Edward Snowden disclosed the ex-
istence of the cell phone program. I 
could not explain in December of 2012 
why it was so important to end secret 
law, but after Edward Snowden’s dis-
closures, I could explain it. 

In fact, when the National Security 
Agency chief, Keith Alexander, was 
testifying, which was shortly after that 
disclosure, I proceeded to pull out my 
cell phone and ask the chief: What au-
thorized investigation gives you the 
authority under section 215 to access 
my, Senator MERKLEY’s, cell phone 
records? He was unable to answer that 
question but said he would seek legal 
consultation in order to explain what 
investigation showed that there was a 
relevant connection and what state-
ment of facts would justify it. But I 
never got an answer because there was 
no answer because the government was 
collecting everything under this secret 
reinterpretation of law. 

Yesterday, we ended the era of secret 
law in America. Yesterday, my no se-
cret law act was incorporated into the 
USA FREEDOM Act and was signed by 
the President of the United States. 
This law says the executive branch 
must declassify opinions of the FISA 
Court or, if they find that the exact 
opinion poses a security risk because of 
details enclosed therein, must declas-
sify summaries or at a minimum must 
summarize the significant construc-
tions and interpretations of law found 
by the FISA Court. That is the heart of 
it. We are not asking that classified in-
formation about facts of a case that 
could endanger our national security 
be disclosed. We are asking that inter-
pretations and constructions of law be 
disclosed so that we have no secret law 
in America, and that is what is re-
quired by the act we passed yesterday. 

In conclusion, we must not have se-
cret laws in America. We must not 
have a secret court that has no oppos-
ing point of view presented. And when 
it makes interpretations of law, it 
must be disclosed to American citizens, 
who have every right as citizens to 
know what the law means and to be 
able to argue whether they like that 
interpretation, dislike it, think the law 
should be supported or the law should 
be changed. 

May we never again allow a secret 
court to authorize secret spying on 
U.S. citizens under the cover of secret 
law. 

What we did yesterday—incor-
porating the no secret law act into the 
USA FREEDOM Act—was important. 
To paraphrase William Pitt, the hum-
blest American, no matter his wealth 
or her income or his status within the 
community—that no American may be 
in a situation where he may be unable 
to say to the U.S. Government: Here in 
my home, within these walls, however 
modest, you, the government, may not 
enter. 

I thank the Presiding Officer. 
The PRESIDING OFFICER. The Sen-

ator from North Carolina. 
Mr. BURR. Mr. President, I ask unan-

imous consent that the Senate remain 
in session for at least 5 additional min-
utes while I speak. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
Mr. BURR. Mr. President, I couldn’t 

let the statements that were just made 
go without a degree of fact check. 
There is no secret court. A secret court 
means we don’t know it exists. Every 
Member of the U.S. Senate and every 
American knows that the FISA Court 
exists. The FISA Court exists because 
when the Senate of the United States 
takes up classified, top-secret legisla-
tion, we shut these doors, we clear the 
Gallery, and we cut the TV off because 
it can’t be heard in public. As a matter 
of fact, every court in the country op-
erates in secret when they have sen-
sitive information that can’t be shared. 

I wish my colleague would stay. 
The information can’t be shared be-

cause it can’t be public. There are some 
things that don’t meet that classifica-
tion. 

And to get up here and talk about se-
cret courts and secret laws—we pass 
the laws. The courts enforce the laws, 
and they are challenged. We have com-
mittees and Members who do oversight. 
It is unfactual to stand on this floor 
and say we have secret courts and se-
cret laws. That is why the Senate and 
the House made a mistake this week. 

If the Senator were really concerned 
about privacy, my friend would be on 
the floor arguing that we eliminate the 
CFPB, a Federal agency created—not 
even funded by Congress—that collects 
every piece of financial transaction on 
the American people today. They get 
every data point from credit card com-
panies and the credit bureau, they 
search the student loan information, 
and they download all of that into 
metadata within the CFPB. No Member 
is down here complaining about that. 
That is the greatest intrusion of pri-
vacy on the American people that 
could ever happen. It was known up-
front, so they made sure it wasn’t fund-
ed by Congress and made sure we didn’t 
have any oversight responsibilities. 
That is why they put it under the guid-
ance of the Federal Reserve. 

The President of the United States 
could have ended section 215 at any 
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time. He had the power. But the Presi-
dent understands that this program 
works and that there was public pres-
sure to move this data from the NSA to 
the telecom companies, which is prob-
ably a greater concern about privacy 
than to have this controlled and super-
vised within the NSA. 

The Senator mentioned Edward 
Snowden—a traitor to the United 
States. My colleague held him up as 
though he were a prize because he had 
come out with this publicly. What do 
the American people think when we 
come out here and take some of the 
most sensitive information and suggest 
everybody ought to know it? The 
American people look at us and ask us 
to keep them safe and do whatever is 
within the law to accomplish that. 

And there is one thing that has never 
been contested on section 215: It lived 
within the letter of the law or it lived 
within the letter of the Presidential di-
rective. 

We had a debate, and that is behind 
us. But to come out here and suggest 
that there is a secret court and that 
there are secret laws and that yester-
day they eliminated all of that—no, 
they didn’t. No administration in their 
right mind is going to publicly release 
those classified and top-secret docu-
ments that go to the FISA Court be-
cause it would put Americans and for-
eigners at risk. 

I have tried to explain to my col-
leagues that terrorists are not good 
people. We can’t hug them and all of a 
sudden change their intent. They want 
to kill people. And in most cases, we 
don’t find them through association 
with Boy Scouts; we find them by actu-
ally putting agents into a system 
where they work sources and collect 
intelligence. Why would we go out and 
give terrorists the roadmap of how we 
do things? 

I will end on this. As everyone can 
tell, when somebody gets up and talks 
about something that just is not true, 
it can’t go without correction. 

What we have done in the last 2 
months is given every terrorist in the 
world a roadmap as to exactly how the 
United States picks up individuals in 
the United States who might commu-
nicate with terrorists abroad. 

I will say for the last time what sec-
tion 215 did. Section 215 was a database 
that stated the NSA—the only way 
that any number could ever be queried 
was if we had a foreign telephone num-
ber that we knew was a terrorist tele-
phone number, we could go to the FISA 
Court and say: We would like to test 
this against telephone numbers—not 
Americans; telephone numbers. It was 
a database that only had telephone 
numbers, the date of the call, and the 
duration of the call. The court would 
give us permission when we were look-
ing to see if there was an American 
telephone number that actually talked 
to a known terrorist. And if it did, we 
turned it over to the Federal Bureau of 
Investigation and said: You might 
want to look at this person. They then 

went through a normal court process. 
If they wanted to find the person’s 
name and get additional information, 
that is what they did. Some called that 
an invasion of privacy. I will tell every-
one that is not the courts’ interpreta-
tion. The courts ruled that when my 
telephone information goes to a tele-
phone company, I have no expectation 
of privacy. None. That is the law. 

The reality is that we are collecting 
telephone numbers. It has no personal 
identification on it. I don’t know how 
it would be an invasion of privacy when 
we don’t know who it is. And that 
threshold is met when the Bureau goes 
to the court and says they have a dif-
ferent concern about the individual, 
and the court will then rule on it. 

But to believe that the FISA Court 
does anything different from the Sen-
ate of the United States or different 
from any court in the country when 
they are faced with classified or secret 
information—and that is, they shut it 
down—is wrong. It is just plain wrong. 
It is important for the American people 
to understand that there are ramifica-
tions to stupid decisions, even by Con-
gress. 

It is my hope that this program will 
work as it is currently designed. But 
there is no mistake that we have given 
terrorists every reason to never use a 
cell phone or a landline again, espe-
cially those who are in our country and 
intend to carry out some act like the 
gentleman from Boston did yesterday. 
He pulled a knife on two officers who 
just wanted to talk to him because he 
had been under 24/7 surveillance for 
days. If the news reports were correct, 
he intended to behead a Boston police 
officer. 

I think the American people want 
our law enforcement folks to be in that 
position. If we take away their tools, 
we will not be able to do it. What we 
did yesterday was we took some of the 
tools away. We didn’t take all of them 
away. My hope is that this body will 
think clearly in the future about the 
tools we provide to allow this to hap-
pen. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Oregon. 
For the Senator’s information, the 

Senate has an order to recess until 2 
p.m. 

Mr. MERKLEY. Mr. President, I ask 
unanimous consent to speak for 5 min-
utes. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
The Senator from Oregon. 
Mr. MERKLEY. Mr. President, when 

colleagues come to the floor and con-
tend that there have been no secret 
courts in America, that there has been 
no secret law in America, that the ad-
ministration of section 215 matched the 
plain language of the laws adopted by 
this body, they are wrong on all three 
counts. 

Mr. BURR. Will the Senator enter-
tain a question? 

Mr. MERKLEY. When I have com-
pleted my remarks, I will be happy to 
take a question. 

And so my colleague comes to the 
floor and says that there is no secret 
law. But the fundamental under-
standing of law is that there is the 
plain language of the law and there is 
the interpretation of that by the court. 
It is only through the combination of 
those two things that you can know 
what a law means. So if you have the 
plain language but you don’t have the 
interpretation that has been assigned 
by the courts and used to adjudicate 
cases, then in fact you have secret law 
because none of us know what the 
words mean. 

If you look at the plain language of 
section 215, it doesn’t say: Here are re-
strictions on how the government ex-
amines a body of information, interro-
gates that body of information, and 
analyzes that body of information. No. 
The language is completely about how 
the government collects that informa-
tion and whether they can collect that 
information. It sets a series of clear 
standards for collecting that informa-
tion. It says that information cannot 
be collected unless there is stated anal-
ysis, a set of facts that show there is 
evidence that the information being 
sought is relevant to an authorized in-
vestigation. 

Now, any common citizen knows, 
therefore, that the government has to 
do a statement of facts. They have to 
state what is the specific investigation, 
has that investigation been authorized, 
and is the assorted information rel-
evant that is being requested? 

Well, ‘‘relevant’’ is a very powerful 
term in the law. It means one or two 
steps removed. And that is exactly 
what the Second Circuit found when 
they looked at this issue just recently. 

The court’s opinion explained that as 
the program is being implemented, the 
records demanded are not those of sus-
pects who are under investigation, 
which would certainly be relevant, or 
of people or businesses that have con-
tact with suspects under investigation, 
which is one step removed and cer-
tainly would be relevant, or even, the 
court went on to say, of people or busi-
nesses that have contact with others 
who are in contact with the subjects. 
That would be two steps removed, and 
that is stretching the boundaries of 
what is considered relevant under the 
definition of the law. 

The court found that the implemen-
tation of the program has extended to 
every record that exists. The Court 
found that the implementation of the 
law extended to every record that ex-
ists. 

So if the implementation by the ad-
ministration so diverged from the lan-
guage of the law passed and debated in 
this Chamber, how did the govern-
ment—the executive branch—justify 
its gross deviation from the plain lan-
guage of the law? Well, here is how 
they did it. They went to a court that 
had been created, the Foreign Intel-
ligence Surveillance Court, and they 
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said: We would like to be able to col-
lect all the information, whether or 
not it is relevant, because some day, 
under some situation, we may want to 
analyze that information, and we 
would like to have it right at hand. 

Now, had there been an adversary in 
this court, the adversary presenting an 
opposite point of view would have said: 
Well, not so quick, because there are 
standards in the case law for relevance. 
There are standards for what con-
stitutes an authorized investigation. 
There are certainly standards for what 
are the means to present evidence to 
document this. But there was no con-
trary opinion in this court because the 
only one arguing the case with no re-
buttal and no examination by any 
group was the government. So we have 
the government and a judge. That is 
not really the theory behind the 
courts. The idea is that we have an ex-
amination of an issue with both sides 
presented so there can be full articula-
tion and full examination of the issues, 
and then a judge can decide based on 
full input. But, in this case, we didn’t 
have that input. The government asked 
for an interpretation that would allow 
them to do something far different 
from the plain language of the law, and 
they got it from this secret court. 

So, yes, we do have secret courts, op-
erated with no input, and they disclose 
no opinions. And yes, we did have a se-
cret law, and that ended yesterday, as 
it should have. 

Thank you, Mr. President. 
Mr. BURR. Will the Senator yield for 

a question? 
Mr. MERKLEY. I will yield. 
Mr. BURR. I ask unanimous consent 

for 1 additional minute before the Sen-
ate adjourns. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BURR. My question to the Sen-
ator is this: Did he know the FISA 
Court existed? 

Mr. MERKLEY. The existence of the 
court—— 

Mr. BURR. It is a simple yes or no 
answer. Did the Senator from Oregon 
know the FISA Court existed? 

Mr. MERKLEY. The Senator from 
North Carolina can ask a question, and 
I get to answer the question. 

Mr. BURR. Well, no, you don’t. I 
asked the question, but I did not yield 
the Senator from Oregon the time. 

Mr. President, regular order. 
I don’t want to take any more of the 

Senate’s time, and I certainly don’t 
want to take any more of my col-
league’s time. 

The fact is that he knows the court 
existed. Congress has reauthorized sec-
tion 215 of the PATRIOT Act. The FISA 
Court has reauthorized it. They reau-
thorized it. They are asked every 90 
days, and they ruled 41 times to allow 
section 215 to exist. 

Mr. MERKLEY. Mr. President, will 
my colleague yield for a question? 

Mr. BURR. I will be happy to yield 
for a question. 

Mr. MERKLEY. Were the opinions of 
this court, established by law—and, 

yes, it is transparent to the public that 
the court exists. But the question of se-
crecy is not one of whether it exists; it 
is a question of whether the process is 
open in any feasible way to debate be-
tween two points of view. Did the Sen-
ator from North Carolina know that 
the opinions of the court, including in-
terpretations of the law, were never 
disclosed to the American public and 
were, in fact, kept secret? 

Mr. BURR. I actually do know that. 
Mr. MERKLEY. Well, thank you, be-

cause that does show that in fact there 
were secret—— 

Mr. BURR. The Senator asked his 
question, and I answered, and I still 
control the time. Thank you. 

Now, clearly, it is evident that if we 
say something wrong enough times, 
people start to believe it. It is not a se-
cret court. It is not a secret law. The 
President knows about it, and Members 
of Congress know about it. We have 
voted on it. We know what goes on. Fif-
teen Members of this body have over-
sight responsibility over the program. 
We do our job, and we do it well. 

Now, we may disagree with what 
tools we use to try to defeat terrorism 
in this country, and clearly the Sen-
ator and I have a big canyon between 
us. But I have to tell my colleagues 
that America expects the Senate and 
the Congress of the United States and 
the President of the United States to 
defend them. I am going to continue to 
do everything I can to make sure law 
enforcement and the intelligence com-
munity have the tools to do their job 
because their job is a big one and the 
threat is big, and for people to ignore 
that today is irresponsible. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Oregon. 
Mr. MERKLEY. Mr. President, the 

people of the United States expect the 
Constitution to be upheld and the prin-
ciples of the Fourth Amendment. They 
expect that the law that is passed on 
this floor will be implemented in an ap-
propriate fashion and consistently, and 
when it is not, our liberty is dimin-
ished, our freedom is diminished, and 
our privacy is diminished. 

Indeed, what we did yesterday with 
the USA FREEDOM Act was to end a 
system in which a court, in secrecy, 
changes the meaning of the law and 
does not expose it to the American 
public. That is a very important im-
provement, taking us back to the de-
mocracy that we are all a part of and 
that we all love. 

Thank you, Mr. President. 

f 

RECESS 

The PRESIDING OFFICER. Under 
the previous order, the Senate stands 
in recess until 2 p.m. today. 

Thereupon, the Senate, at 1:21 p.m., 
recessed until 2:01 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. TOOMEY). 

NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR 
2016—Continued 

The PRESIDING OFFICER. The Sen-
ator from Washington. 

(The remarks of Mrs. MURRAY per-
taining to the introduction of S. 1494 
are printed in today’s RECORD under 
‘‘Statements on Introduced Bills and 
Joint Resolutions.’’) 

Mrs. MURRAY. I yield the floor. 
I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The senior assistant legislative clerk 

proceeded to call the roll. 
Ms. CANTWELL. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Ms. CANTWELL. Mr. President, I ask 
unanimous consent to speak for up to 
10 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

EXPORT-IMPORT BANK 

Ms. CANTWELL. Mr. President, I 
come to the floor, and I know we are 
talking about the Defense bill. I know 
my colleagues are trying to work 
things out as it relates to the Defense 
bill, but I am just as concerned about 
the reauthorization of the Export-Im-
port Bank—a credit agency that helps 
small businesses in the United States 
of America—which is expiring at the 
end of this month, June 30. 

As we had discussions on the trade 
promotion authority act, I was very 
concerned that we were going to be 
passing trade policy while at the same 
time allowing very important trade 
tools to expire. I still remain very con-
cerned about the small businesses that 
are here in the Capitol today and that 
have given much testimony at various 
hearings—yesterday in the Senate 
Banking Committee and today in the 
House Financial Services Committee— 
about the need for this type of credit 
agency that helps small businesses ship 
their products to other countries that 
are new market opportunities for 
them. 

The reason why this is so important 
is because other countries have credit 
agencies—if you will, credit insurance. 
You are a small business. You want to 
get your products sold in developing 
markets. You can’t find conventional 
banking or you can find conventional 
banking but that bank says it is not 
going to insure these losses. Thus, 
what has emerged for the United 
States of America, Europe, China, 
Asia, many parts of the world, is what 
is called credit insurance. 

That credit insurance takes the con-
ventional banking and says: We will 
help secure that conventional banking 
loan. So that if you are a manufacturer 
in, say, Columbus, OH, making machin-
ery and you are selling that in China, 
you actually have an opportunity to 
sell that product, use commercial 
banking in Ohio, have that guaranteed 

VerDate Sep 11 2014 04:56 Jun 04, 2015 Jkt 049060 PO 00000 Frm 00020 Fmt 0624 Sfmt 0634 E:\CR\FM\G03JN6.031 S03JNPT1sm
ar

tin
ez

 o
n 

D
S

K
4T

P
T

V
N

1P
R

O
D

 w
ith

 S
E

N
A

T
E


		Superintendent of Documents
	2025-10-11T09:15:50-0400
	Government Publishing Office, Washington, DC 20401
	U.S. Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




