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‘“‘Governor Edwards always offered kind
words of support and encouragement—and
we are forever grateful for his friendship,”
Haley wrote. ‘“Michael and I are deeply sad-
dened by the passing of Governor Edwards,
whose love for South Carolina inspired him
to serve until his last day . . .”

GOP Congressman Joe Wilson of Spring-
dale echoed those sentiments and added, “‘I
am grateful to have had a lifetime of work-
ing with Dr. Jim Edwards, and the honor of
knowing his wife Anne, daughter Cathy, and
son Jim. Dr. Edwards was a tireless stalwart
for conservative limited government to ex-
pand freedom.

“In high school, I would visit his dental of-
fice for Goldwater materials, in his capacity
as Charleston County Republican Chair-
man,”’ Wilson continued. ‘“‘In 1974, he coura-
geously ran and was elected as South Caro-
lina’s first Republican governor. At that
time, I worked with him on the State Devel-
opment Board, where he recruited Michelin
Tire Corporation to produce job opportuni-
ties for our citizens. I was honored to serve
him in the visionary Reagan Administration
as Deputy General Counsel as he achieved
success in deregulation as Secretary of En-
ergy.

Wilson also hailed Edwards’ 17-year tenure
as president of the Medical University of
South Carolina.

‘‘His return to Charleston as president of
the Medical University of South Carolina re-
sulted in MUSC becoming recognized for
world-class  universities,” Wilson said.
‘“South Carolina has lost a Southern Gen-
tleman, devoted dad and grandfather, who
has made a difference as a key architect for
a political revolution.”

Wilson noted that Edwards’
groundbreaking win in 1974 was a precursor
to the current Republican dominance in the
Deep South.

“Dr Edwards’ vision of an inclusive Repub-
lican Party came to fulfillment [in Decem-
ber] with the U.S. Senate victory in Lou-
isiana, from his start with no elected state-
wide Republican officials in the five-state
Deep South, and now all statewide officials
are Republicans,” Wilson said.

Edwards became governor amid the tur-
moil of the Watergate years and was one of
the few GOP bright spots in an election year
in which Democrats dominated. A long-shot
candidate who had previously served two
years as a state senator from Charleston
County, Edwards defeated Gen. William
Westmoreland in the GOP primary, then
upset long-time Democratic Congressman
William Jennings Bryan Dorn in the general
election.

Edwards served in an era when governors
were prohibited from serving consecutive
terms. Following his term as governor,
Edwards was nominated as President Ronald
Reagan’s Energy Secretary; serving two
years in that role before resigning to become
president of MUSC.

——
PROTECTING EMPLOYEES AND RE-

TIREES IN BUSINESS BANK-
RUPTCIES ACT OF 2015

HON. JOHN CONYERS, JR.

OF MICHIGAN
IN THE HOUSE OF REPRESENTATIVES
Tuesday, January 6, 2015

Mr. CONYERS. Mr. Speaker, | submit the
following.

SUMMARY
Throughout our Nation’s history, hard-
working American men and women have la-
bored to make our businesses become the
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most productive and dynamic in the world.
Unfortunately, when some of these busi-
nesses encounter financial difficulties and
seek to reorganize their debts under Chapter
11 of the Bankruptcy Code, these very same
workers and retirees are often asked to make
major sacrifices through lost job protections,
lower wages, and the elimination of hard-
won pension and health benefits, while the
executives and managers of these business
are not required to make comparable sac-
rifices.

We must do more to ensure that America’s
most important resource—workers and retir-
ees—are treated more fairly when these busi-
ness seek to reorganize their financial affairs
under the protection of our bankruptcy laws.
The Protecting Employees and Retirees in
Business Bankruptcies Act of 2015 accom-
plishes this goal by amending the Bank-
ruptcy Code in several respects. First, it im-
proves recoveries for employees and retirees
by: (1) increasing the amount of worker
claims entitled to priority payment for un-
paid wages and contributions to employee
benefit plans up to $20,000; (2) eliminating
the difficult to prove restriction in current
law that wage and benefit claims must be
earned within 180 days of the bankruptcy fil-
ing in order to be entitled to priority pay-
ment; (3) allowing employees to assert
claims for losses in certain defined contribu-
tion plans when such losses result from em-
ployer fraud or breach of fiduciary duty; (4)
establishing a new priority administrative
expense for workers’ severance pay; and (5)
clarifying that back pay awards for WARN
Act damages are entitled to the same pri-
ority as back pay for other legal violations.

Second, the legislation reduces employees’
and retirees’ losses by: (1) restricting the
conditions under which collective bargaining
agreements and commitments to fund re-
tiree pensions and health benefits may be
eliminated or adversely affected; (2) pre-
venting companies from singling out non-
management retirees for concessions; (3) re-
quiring a court to consider the impact a bid-
der’s offer to purchase a company’s assets
would have on maintaining existing jobs and
preserving retiree pension and health bene-
fits; and (4) clarifying that the principal pur-
pose of Chapter 11 bankruptcy is the preser-
vation of jobs to the maximum extent pos-
sible

Third, the bill restricts excessive executive
compensation programs by: (1) requiring full
disclosure and court approval of executive
compensation packages; (2) restricting the
payment of bonuses and other forms of in-
centive compensation to senior officers and
others; and (3) ensuring that insiders cannot
receive retiree benefits if workers have lost
their retirement or health benefits.

This legislation is identical to H.R. 100, in-
troduced in the 113th Congress, and H.R. 6117,
introduced in the 112th Congress. It is sup-
ported by the AFL-CIO and many of its larg-
est affiliates, and the United Steelworkers.
SECTION-BY-SECTION EXPLANATION OF THE BILL

Sec. 1. Short Title. Section 1 sets forth the
short title of the bill as the ‘“‘Protecting Em-
ployees and Retirees in Business Bank-
ruptcies Act of 2015.” It also includes a table
of contents for the bill.

Sec. 2. Findings. Section 2 sets forth various
findings in support of this bill.

TITLE I—IMPROVING RECOVERIES FOR
EMPLOYEES AND RETIREES

Sec. 101. Increased Wage Priority. Bank-
ruptcy Code section 507 accords priority in
payment status for certain types of claims,
i.e., these priority claims must be paid in
full in the order of priority before general
unsecured claims may be paid. Section
507(a)(4) accords a fourth level priority to an
unsecured claim up to $10,000 owed to an in-
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dividual for wages, salaries, or commissions
(including vacation, severance, and sick
leave pay) earned within the 180-day period
preceding the filing of the bankruptcy case
or the date on which the debtor’s business
ceased, whichever occurs first. Section 101
amends section 507(a)(4) to increase the
amount of the priority to $20,000 and elimi-
nate the 180-day reachback limitation.

Bankruptcy Code section 507(a)(5) accords
a fifth level priority for unsecured claims for
contributions to an employee benefit plan
arising from services rendered within the 180-
day period preceding the filing of the bank-
ruptcy case or the date on which the debtor’s
business ceased (whichever occurs first). The
amount of the claim is based on the number
of employees covered by the plan multiplied
by $10,000, less the aggregate amount paid to
such employees pursuant to section 507(a)(4)
and the aggregate amount paid by the estate
on behalf of such employees to any other em-
ployee benefit plan. Section 101 amends
Bankruptcy Code section 507(a)(5) to: (1) in-
crease the priority amount to $20,000; (2)
eliminate the offset requirements; and (3)
eliminate the 180-day limitation.

Sec. 102. Claim for Stock Value Losses in De-
fined Contribution Plans. Section 102 amends
the Bankruptcy Code’s definition of a claim
to include a right or interest in equity secu-
rities of the debtor (or an affiliate of the
debtor) held in a defined contribution plan
for the benefit of an individual who is not an
insider, senior executive officer or one of the
20 next most highly compensated employees
of the debtor (if one or more are not insid-
ers), providing: (1) such securities were at-
tributable to employer contributions by the
debtor (or an affiliate of the debtor), or by
elective deferrals, together with any earn-
ings thereon; and (2) the employer or plan
sponsor who commenced the bankruptcy
case either committed fraud with respect to
such plan or otherwise breached a duty to
the participant that proximately caused the
loss of value.

Sec. 103. Priority for Severance Pay. Bank-
ruptcy Code section 503(b) establishes an ad-
ministrative expense payment priority for
certain types of unsecured claims. Among all
types of unsecured claims, administrative
expenses are accorded the highest payment
priority, i.e., they must be paid in full before
priority and general unsecured claims may
be paid. Section 103 amends section 503(b) to
accord administrative expense priority for
severance pay owed to the debtor’s employ-
ees (other than an insider, other senior man-
agement, or a consultant retained to provide
services to the debtor) under a plan, program
or policy generally applicable to the debtor’s
employees (but not under an individual con-
tract of employment) or owed pursuant to a
collective bargaining agreement for termi-
nation or layoff on or after the date the
bankruptcy case was filed. Such pay is
deemed earned in full upon such termination
or layoff.

Sec. 104. Financial Returns for Employees and
Retirees. Bankruptcy Code section 1129(a)
specifies various criteria that must be satis-
fied before a chapter 11 plan of reorganiza-
tion may be confirmed. Section 104 amends
section 1129(a) to add a further requirement.
The plan must provide for the recovery of
damages for the rejection of a collective bar-
gaining agreement or for other financial re-
turns as negotiated by the debtor and the au-
thorized representative under section 1113 to
the extent such returns are paid under, rath-
er than outside of a plan.

Section 104 also replaces Bankruptcy Code
section 1129(a)(13), which pertains to the pay-
ment of retiree benefits under section 1114.
As revised, section 1129(a)(13) requires a plan
to provide for the continuation after the
plan’s effective date of the payment of all re-
tiree benefits at the level established under
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either section 1114(e)(1)(B) or (g) at any time
prior to confirmation of the plan, for the du-
ration of the period for which the debtor has
obligated itself to provide such benefits. If
no modifications are made prior to confirma-
tion of the plan, the plan must provide for
the continuation of all retiree benefits main-
tained or established in whole or in part by
the debtor prior to the petition filing date.
In addition, the plan must provide for recov-
ery of claims arising from the modification
of retiree benefits and other financial re-
turns as negotiated by the debtor and the au-
thorized representative to the extent such
returns are paid under, rather than outside
of, a plan.

Sec. 105. Priority for WARN Act Damages.
Section 105 amends Bankruptcy Code section
503(b)(1)(A)({i) to provide administrative ex-
pense status to wages and benefits awarded
pursuant to a judicial or National Labor Re-
lations Board proceeding as back pay or
damages attributable to any period of time
occurring after the commencement of the
bankruptcy case. This provision applies
where the award was made as a result of the
debtor’s violation of federal or state law,
without regard to the time of the occurrence
of unlawful conduct on which the award is
based or to whether any services were ren-
dered on or after the commencement of the
bankruptcy case. It includes an award by a
court under section 2901 of title 29 of the
United States Code of up to 60 days’ pay and
benefits following a layoff that occurred or
commenced at a time when such award pe-
riod includes a period on or after the com-
mencement of the case, if the court deter-
mines that payment of wages and benefits by
reason of the operation of this clause will
not substantially increase the probability of
layoff or termination of current employees
or of nonpayment of domestic support obli-
gations during the case under this title.

TITLE II—REDUCING EMPLOYEES’ AND
RETIREES’ LOSSES

Sec. 201. Rejection of Collective Bargaining
Agreements. Bankruptcy Code section 1113
sets forth the requirements by which a col-
lective bargaining agreement may be as-
sumed or rejected. Section 201 amends sec-
tion 1113 in several respects. First, it amends
section 1113(a) to clarify that a chapter 11
debtor may reject a collective bargaining
agreement only in accordance with section
1113.

Second, it amends Bankruptcy Code sec-
tion 1113(b) to clarify that no provision in
title II of the United States Code may be
construed to permit a trustee to unilaterally
terminate or alter the terms of a collective
bargaining agreement absent compliance
with section 1113. The provision further
specifies that the trustee must timely pay
all monetary obligations arising under such
agreement and that any payment required to
be made pre-confirmation has the status of
an allowed administrative expense under
Code section 503.

Third, it amends Bankruptcy Code section
1113(c) to require a trustee, when seeking to
modify a collective bargaining agreement, to
provide notice of such proposed modification
to the labor organization representing the
employees covered by the agreement. The
trustee must also promptly provide an ini-
tial proposal for modification. In addition,
the trustee must confer in good faith with
the labor organization, at reasonable times
and for a reasonable period, given the com-
plexity of the case, in an effort to reach a
mutually acceptable modification of the
agreement. Each modification proposal must
be based on a business plan for the reorga-
nization of the debtor and reflect the most
complete and reliable information. As
amended, section 1113(c) requires the trustee
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to provide to the labor organization all infor-
mation relevant for negotiations. If such dis-
closure could compromise the debtor’s posi-
tion with respect to its competitors in the
industry, the provision authorizes the court
to issue a protective order, subject to the
needs of the labor organization to evaluate
the trustee’s proposal and any application to
reject the collective bargaining agreement
or for interim relief under section 1113.

In consideration of federal policy encour-
aging the practice and process of collective
bargaining and in recognition of the bar-
gained-for expectations of the employees
covered by the agreement, any modification
proposed by the trustee must: (1) only be
proposed as part of a program of workforce
and nonworkforce cost savings devised for
the debtor’s reorganization, including sav-
ings in management personnel costs; (2) be
limited to modifications designed to achieve
a specified aggregate financial contribution
for employees covered by the agreement,
taking into consideration any labor cost sav-
ings negotiated within the 12-month period
prior to the filing of the bankruptcy case; (3)
be no more than the minimum savings essen-
tial to permit the debtor to exit bankruptcy,
such that confirmation is not likely to be
followed by the liquidation or the need for
further financial reorganization of the debt-
or; and (4) not be disproportionate or overly
burden the employees covered by the agree-
ment, either in the amount of the cost sav-
ings sought from such employees or the na-
ture of the modifications.

Fourth, it amends Bankruptcy Code sec-
tion 1113(d) to provide that if the trustee and
the labor organization (after a period of ne-
gotiations) do not reach an agreement over
mutually satisfactory modifications and fur-
ther negotiations are not likely to produce
mutually satisfactory modifications, the
trustee may file a motion seeking rejection
of the collective bargaining agreement after
notice and a hearing. Absent agreement by
the parties, the hearing may not be held ear-
lier than 21 days from when notice of the
hearing is provided. Only the debtor and the
labor organization may appear and be heard
at the hearing. An application for rejection
must seek rejection effective upon the entry
of an order granting such relief.

In consideration of federal policy encour-
aging the practice and process of collective
bargaining and in recognition of the bar-
gained-for expectations of the employees
covered by the agreement, section 1113(d) (as
amended) provides that the court may grant
a motion seeking rejection of such agree-
ment only if the court: (1) finds that the
trustee has complied with the requirements
of section 1113(c); (2) has considered alter-
native proposals by the labor organization
and concluded that such proposals do not
meet the requirements of section
1113(c)(3)(B); (3) finds that further negotia-
tions regarding the trustee’s proposal or an
alternative proposal by the labor organiza-
tion are not likely to produce an agreement;
(4) finds that implementation of the trustee’s
proposal will not: (a) cause a material dimi-
nution in the purchasing power of the em-
ployees covered by the agreement, (b) ad-
versely affect the debtor’s ability to retain
an experienced and qualified workforce; or
(c) impair the debtor’s labor relations such
that the ability to achieve a feasible reorga-
nization will be compromised; and (5) con-
cludes, based on clear and convincing evi-
dence, that rejection of the agreement and
immediate implementation of the trustee’s
proposal is essential to permit the debtor’s
exit from bankruptcy such that confirmation
is not likely to be followed by the liquida-
tion or the need for further financial reorga-
nization of the debtor in the short term. If
the trustee has implemented a program of
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incentive pay, bonuses or other financial re-
turns for insiders, senior executive officers,
or the 20 next most highly compensated em-
ployees or consultants (or such a program
was implemented within 180 days before the
bankruptcy case was filed), the court must
presume that the debtor has failed to satisfy
the requirements of section 1113(c)(3)(C).

Subsection (d), as amended, prohibits the
court from entering an order rejecting a col-
lective bargaining agreement that would re-
sult in modifications to a level lower than
that proposed by the trustee in the proposal
found by the court to have complied with the
requirements of section 1113.

At any time after an order rejecting a col-
lective bargaining agreement is entered (or
mutually satisfactory agreement between
the trustee and the labor organization is en-
tered into), the labor organization may apply
to the court for an order seeking an increase
in the level of wages or benefits or relief
from working conditions based on changed
circumstances. The court must grant such
relief only if the increase or other relief is
not inconsistent with the standard set forth
in section 1113(d)(2)(E).

Fifth, section 201 amends Bankruptcy Code
section 1113(e) to provide that during the pe-
riod in which a collective bargaining agree-
ment at issue under this section continues in
effect and if either essential to the continu-
ation of the debtor’s business or in order to
avoid irreparable damage to the estate, the
court, after notice and a hearing, may au-
thorize the trustee to implement interim
changes in the terms, conditions, wages, ben-
efits, or work rules provided by the collec-
tive bargaining agreement. Any hearing
under this provision must be scheduled in ac-
cordance of the trustee’s needs. The imple-
mentation of such interim changes will not
render the application for rejection moot.

Sixth, section 201 amends Bankruptcy Code
section 1113(f) to provide that the rejection
of a collective bargaining agreement con-
stitutes a breach of such agreement and is
effective no earlier than the entry of an
order granting such relief. Solely for the pur-
pose of determining and allowing a claim
arising from rejection of a collective bar-
gaining agreement, such rejection must be
treated as a rejection of an executory con-
tract under Bankruptcy Code section 365(g)
and shall be allowed or disallowed in accord-
ance with section 502(g)(1). Subsection (f), as
amended, further provides that no claim for
rejection damages may be limited by section
502(b)(7). In addition, the provision permits
economic self-help by a labor organization
upon a court order granting rejection of a
collective bargaining agreement under either
subsection (d) or (e) of section 1113. It further
provides that neither title 11 of the United
States Code nor other provisions of State or
Federal law may be construed to the con-
trary.

Seventh, section 201 adds new subsection
(g) to require the trustee to provide for the
reasonable fees and costs incurred by a labor
organization under section 1113, upon request
and after notice and a hearing.

Eighth, section 201 adds new subsection (h)
to require the assumption of a collective bar-
gaining agreement to be done in accordance
with section 365.

Sec. 202. Payment of Insurance Benefits to Re-
tired Employees. Bankruptcy Code section
1114 sets out criteria pursuant to which a
debtor may modify retiree benefits, among
other matters. Retiree benefits include pay-
ments to retired employees, their spouses,
and dependents for medical, surgical, and
hospital care benefits. It also includes bene-
fits in the event of sickness, accident, dis-
ability, or death under any plan, fund or pro-
gram.

Section 202 amends section 1114 in several
respects. First, it amends the provision’s def-
inition of ‘‘retiree benefits’’ to specify that
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it applies whether or not the debtor asserts
a right to unilaterally modify such benefits
under such plan, fund or program.

Second, it amends Bankruptcy Code sec-
tion 1114(b)(2), which specifies the rights,
powers and duties of a committee of retired
employees appointed by the court. As
amended, the provision would apply to a
labor organization serving as the authorized
representative under section 1114(c)(1).

Third, section 202 replaces Bankruptcy
Code section 1114(f), which requires a trustee
to make a proposal to the authorized rep-
resentative before seeking modification of
retiree benefits. As amended, section
1114(f)(1) specifies that if a trustee seeks to
modify retiree benefits, the trustee must
provide notice of such proposed modification
to the authorized representative as well as
promptly provide the initial proposal. In ad-
dition, the trustee must thereafter confer in
good faith with the labor organization, at
reasonable times and for a reasonable period,
given the complexity of the case, in attempt-
ing to reach a mutually satisfactory modi-
fication. Each modification must be based on
a business plan for the reorganization of the
debtor and reflect the most complete and re-
liable information available. The trustee
must provide the authorized representative
all information relevant for the negotia-
tions. If such disclosure could compromise
the debtor’s position with respect to its com-
petitors in the industry, the court may issue
a protective order, subject to the needs of
the authorized representative to evaluate
the trustee’s proposal and an application
pursuant to subsection (g) or (h).

Modifications proposed by the trustee
must: (1) only be proposed as part of a pro-
gram of workforce and nonworkforce cost
savings devised for the reorganization of the
debtor, including savings in management
personnel costs; (2) be limited to modifica-
tions designed to achieve a specified aggre-
gate financial contribution for the retiree
group represented by the authorized rep-
resentative (taking into consideration any
labor cost savings negotiated within the 12-
month period prior to the filing of the bank-
ruptcy case with respect to the retiree
group); (3) be no more than the minimum
savings essential to permit the debtor to exit
bankruptcy, such that confirmation is not
likely to be followed by the liquidation or
the need for further financial reorganization
of the debtor; and (4) not be disproportionate
or overly burden the retiree group, either in
the amount of the cost savings sought from
such group or the nature of the modifica-
tions.

Fourth, section 202 amends Bankruptcy
Code section 1113(g) to provide that if the
trustee and the authorized representative do
not reach a mutually satisfactory agreement
(after a period of negotiations) and further
negotiations are not likely to produce mutu-
ally satisfactory modifications, the trustee
may file a motion seeking to modify the pay-
ment of retiree benefits after notice and a
hearing. Absent agreement of the parties,
the hearing may not be held earlier than 21
days from when notice of the hearing is pro-
vided. Only the debtor and the authorized
representative may appear and be heard at
the hearing.

The court may grant a motion to modify
the payment of retiree benefits only if the
court: (1) finds that the trustee complied
with the requirements of section 1114(f); (2)
considered any of the authorized representa-
tive’s alternative proposals and determined
that such proposals do not meet the require-
ments of section 1114(f)(3)(B); (3) finds that
further mnegotiations are mnot likely to
produce a mutually satisfactory agreement;
(4) finds that implementation of the trustee’s
proposal will not cause irreparable harm to
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the affected retirees; and (5) concludes that,
based on clear and convincing evidence, an
order granting the trustee’s proposal and its
immediate implementation is essential to
permit the debtor’s exit from bankruptcy
such that confirmation is not likely to be
followed by the liquidation or the need for
further financial reorganization of the debt-
or in the short term.

If the trustee has implemented a program
of incentive pay, bonuses, or other financial
returns for insiders, senior executive offi-
cers, or the 20 next most highly compensated
employees or consultants (or such program
was implemented within 180 days before the
bankruptcy case was filed), the court must
presume that the debtor failed to satisfy the
requirements of section 1114(£)(3)(C).

Fifth, section 202 strikes subsection (k)
and makes conforming revisions.

Sec. 203 Protection of Employee Benefits in a
Sale of Assets. Section 203 amends Bank-
ruptcy Code section 363(b), which authorizes
a debtor to sell or use property of the estate
other than in the ordinary course of business
(under certain circumstances), to add a new
requirement. New section 365(b)(3) requires
the court, in approving a sale, to consider
the extent to which a bidder’s offer: (1) main-
tains existing jobs; (2) preserves terms and
conditions of employment, and (3) assumes
or matches pension and retiree benefit obli-
gations in determining whether such offer
constitutes the highest or best offer for the
property.

Sec. 204. Claim for Pension Losses. Section
204 adds a new subsection to Bankruptcy
Code section 502, which pertains to the al-
lowance of claims and interests. New sub-
section (1) requires the court to allow a
claim by an active or retired participant (or
by a labor organization representing such
participants) in a defined benefit pension
plan terminated under section 4041 or 4042 of
the Employee Retirement Income Security
Act of 1974 (ERISA) for any shortfall in pen-
sion benefits accrued as of the effective date
of the pension plan’s termination as a result
of such termination and limitations upon the
payment of benefits imposed pursuant to sec-
tion 4042 of such Act, notwithstanding any
claim asserted and collected by the Pension
Benefit Guaranty Corporation with respect
to such termination.

In addition, section 204 adds subsection (m)
to Bankruptcy Code section 502 to require a
court to allow a claim described in Bank-
ruptcy Code section 101(5)(C) (as amended by
this legislation) by an active or retired par-
ticipant (or a labor union representing such
participant) in a defined contribution plan
(within the meaning of section 3(34) of
ERISA). The amount of such claim must be
measured by the market value of the stock
at the time of contribution to, or purchase
by, the plan and the value as of the com-
mencement of the case.

Sec. 205. Payments by Secured Lender. Bank-
ruptcy Code section 506(c) authorizes the
debtor to recover from property securing an
allowed secured claim the reasonable and
necessary expenses incurred to preserve or
dispose of such property to the extent the se-
cured creditor benefits from such expendi-
tures. Section 205 amends section 506(c) to
add a new provision. As amended, section
506(c) deems unpaid wages, accrued vacation,
severance or other benefits owed under the
debtor’s policies and practices or owed pur-
suant to a collective bargaining agreement,
for services rendered on and after commence-
ment of the case to be necessary costs and
expenses of preserving or disposing of prop-
erty securing an allowed secured claim. Such
obligations must be recovered even if the
trustee has otherwise waived the provisions
of section 506(c) pursuant to an agreement
with the allowed secured claimant or a suc-
cessor or predecessor in interest.
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Sec. 206. Preservation of Jobs and Benefits.
Section 206 adds a statement of purpose to
chapter 11 of the Bankruptcy Code specifying
that a chapter 11 debtor must have as its
principal purpose the reorganization of its
business to preserve going concern value to
the maximum extent possible through the
productive use of its assets and the preserva-
tion of jobs that will sustain productive eco-
nomic activity.

In addition, section 206 amends Bank-
ruptcy Code section 1129(a), which sets out
the criteria for confirming a plan, to add a
new requirement. New section 1129(a)(17) re-
quires the debtor to demonstrate that the re-
organization preserves going concern value
to the maximum extent possible through the
productive use of the debtor’s assets and pre-
serves jobs that sustain productive economic
activity.

Section 206 also amends Bankruptcy Code
section 1129(c), which requires the court to
consider the preferences of creditors and eq-
uity security holders in determining which
plan to confirm. Section 1129(c), as amended,
instead requires the court to consider the ex-
tent to which each plan would preserve going
concern value through the productive use of
the debtor’s assets and the preservation of
jobs that sustain productive economic activ-
ity. The court must confirm the plan that
better serves such interests. It further pro-
vides that a plan that incorporates the terms
of a settlement with a labor organization
shall presumptively constitute the plan that
satisfies this provision.

Sec. 207. Termination of Exclusivity. Bank-
ruptcy Code section 1121, in pertinent part,
gives a debtor the exclusive authority to file
a plan and obtain acceptances of such plan
for stated periods of time, under certain cir-
cumstances. Section 207 amends section 1121
to specify that cause for shortening these ex-
clusive periods includes: (1) the filing of a
motion pursuant to section 1113 seeking re-
jection of a collective bargaining agreement,
if a plan based upon an alternative proposal
by the labor organization is reasonably like-
1y to be confirmed within a reasonable time;
or (2) the proposed filing of a plan by a pro-
ponent other than the debtor, which incor-
porates the terms of a settlement with a
labor organization, if such plan is reasonably
likely to be confirmed within a reasonable
time.

TITLE III—RESTRICTING EXECUTIVE
COMPENSATION PROGRAMS

Sec. 301. Executive Compensation Upon Exit
From Bankruptcy. Bankruptcy Code section
1129 specifies the criteria for confirmation of
a chapter 11 plan. Section 1129(a)(4), for ex-
ample, requires that certain services, costs
and expenses in connection with the case (or
in connection with the plan and incident to
the case) to have either been approved by the
court (or subject to approval by the court) as
reasonable. Section 301 amends section
1129(a)(4) to add a requirement that pay-
ments or other distributions under the plan
to or for the benefit of insiders, senior execu-
tive officers, and any of the 20 next most
highly compensated employees or consult-
ants providing services to the debtor may
not be approved unless: (1) such compensa-
tion is subject to review under section
1129(a)(5), or (2) such compensation is in-
cluded as part of a program of payments or
distributions generally applicable to the
debtor’s employees and only to the extent
that the court determines that such pay-
ments are not excessive or disproportionate
as compared to distributions to the debtor’s
nonmanagement workforce.

In addition, section 301 amends section
1129(a)(b), which requires the plan proponent
to disclose the identity and affiliations of
the debtor’s officers and others, such as the
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identity of any insider who will be employed
or retained by the reorganized debtor and
such insider’s compensation. Section 301
amends section 1129(a)(5) to add a require-
ment that such compensation must be ap-
proved (or subject to approval) by the court
in accordance with the following criteria: (1)
the compensation is reasonable when com-
pared to that paid to individuals holding
comparable positions at comparable compa-
nies in the same industry; and (2) the com-
pensation is not disproportionate in light of
economic concessions by the debtor’s non-
management workforce during the case.

Sec. 302. Limitations on Executive Compensa-
tion Enhancements. In general, Bankruptcy
Code Section 503(c) prohibits a debtor from
making certain payments to an insider, ab-
sent certain findings by the court. Section
302 amends section 503(c)(1), which prohibits
such payments when they are intended to in-
duce the insider to remain with the debtor’s
business, in several respects. First, it ex-
pands the provision so that it applies a debt-
or’s senior executive officer and any of the
debtor’s 20 next most highly compensated
employees or consultants. Second, it clari-
fies that the provision prohibits the payment
of performance or incentive compensation, a
bonus of any kind, and other financial re-
turns designed to replace or enhance incen-
tive, stock, or other compensation in effect
prior to the commencement of the case. And,
third, it specifies that the court’s findings
must be based on clear and convincing evi-
dence in the record.

In addition, section 302 also amends Bank-
ruptcy Code section 503(c)(3), which prohibits
other transfers made or obligations incurred
outside of the debtor’s ordinary course of
business and not justified by the facts and
circumstances of the case, including trans-
fers made and obligations incurred for the
benefit of the debtor’s officers, managers or
consultants hired postpetition. Section 302
replaces section 503(c)(3) with a provision
prohibiting other transfers or obligations in-
curred to or for the benefit of insiders, senior
executive officers, managers or consultants
providing services to the debtor unless they
meet certain criteria. First, the court must
find, based on clear and convincing evidence
(without deference to the debtor’s request
for authorization to make such payments),
that such payments are essential to the sur-
vival of the debtor’s business or, in the case
of a liquidation, essential to the orderly lig-
uidation of the debtor’s business and maxi-
mization of the value of the debtor’s assets.
Second, the services for which compensation
is sought must be essential in nature. Third,
such payments must be reasonable compared
to individuals holding comparable positions
at comparable companies in the same indus-
try and not disproportionate in light of eco-
nomic concessions made by the debtor’s non-
management workforce during the case.

Sec. 303. Assumption of Executive Retirement
Plans. Section 303 amends Bankruptcy Code
section 365, which sets forth the criteria pur-
suant to which executory contracts and un-
expired leases may be assumed and rejected,
to add two provisions. New subsection (q)
provides that no deferred compensation ar-
rangement for the benefit of a debtor’s insid-
ers, senior executive officers, or any of the 20
next most highly compensated employees
may be assumed if a defined benefit pension
plan for the debtor’s employees has been ter-
minated pursuant to section 4041 or 4042 of
ERISA on or after the commencement of the
case or within 180 days prior to the com-
mencement of the case.

New subsection (r) provides that no plan,
fund, program, or contract to provide retiree
benefits for insiders, senior executive offi-
cers, or any of the 20 next most highly com-
pensated employees of the debtor may be as-
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sumed if the debtor: (1) has obtained relief
under subsection (g) or (h) of section 1114 to
impose reductions in retiree benefits; (2) has
obtained relief under subsection (d) or (e) of
section 1113 to impose reductions in the
health benefits of the debtor’s active em-
ployees; or (3) or reduced or eliminated ac-
tive employee or retiree benefits within 180
days prior to the commencement of the case.

Sec. 304. Recovery of Executive Compensation.
Section 304 adds a new provision to the
Bankruptcy Code. New section 563(a) pro-
vides that if a debtor reduces its contractual
obligations under a collective bargaining
agreement pursuant to section 1113(d), or re-
tiree benefits pursuant to section 1114(g),
then the court, as part of the order granting
such relief, must make certain determina-
tions. The court must determine the percent-
age of diminution in the value of the obliga-
tions as a result of such relief. In making
this determination, the court must include
any reduction in benefits as a result of the
termination pursuant to section 4041 or 4042
of ERISA of a defined benefit plan adminis-
tered by the debtor, or for which the debtor
is a contributing employer, effective at any
time within 180 days prior to the commence-
ment of the case. The court may not take
into consideration pension benefits paid or
payable under title IV of ERISA as a result
of such termination.

If a defined benefit pension plan adminis-
tered by the debtor, or for which the debtor
is a contributing employer, is terminated
pursuant to section 4041 or 4042 of ERISA, ef-
fective at any time within 180 days prior to
the commencement of the case, and the debt-
or has not obtained relief under section
1113(d), or section 1114(g), new section 563(b)
requires the court, on motion of a party in
interest, to determine the percentage in dim-
inution in the value of benefit obligations
when compared to the total benefit liabil-
ities prior to such termination. The court
may not take into account pension benefits
paid or payable pursuant to title IV of
ERISA as a result of such termination.

After such percentage diminution in value
is determined, new section 563(c) provides
that the estate has a claim for the return of
the same percentage of the compensation
paid, directly or indirectly (including any
transfer to a self-settled trust or similar de-
vice, or to a nonqualified deferred compensa-
tion plan under section 409A(d)(1) of the In-
ternal Revenue Code of 1986) to certain indi-
viduals. These individuals include: (1) any of-
ficer of the debtor serving as a member of
the debtor’s board of directors within the
year before the filing of the case; and (2) any
individual serving as chairman or as lead di-
rector of the board of directors at the time
when relief under section 1113 or section 1114
is granted, or if no such relief has been
granted, then the termination of the defined
benefit plan.

New section 563(d) provides that a trustee
or committee appointed pursuant to section
1102 may commence an action to recover
such claims. If neither commences such ac-
tion by the first date set for the confirma-
tion hearing, any party in interest may
apply to the court for authority to recover
such claims for the benefit of the estate. The
costs of recovery must be borne by the es-
tate.

New section 563(e) prohibits the court from
awarding postpetition compensation under
section 503(c) or otherwise to any person sub-
ject to the provisions of section 563(c) if
there is a reasonable likelihood that such
compensation is intended to reimburse or re-
place compensation recovered by the estate
pursuant to section 563.

Sec. 305. Preferential Compensation Transfer.
Bankruptcy Code section 547 authorizes pref-
erential transfers to be avoided. Section 305
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adds a new subsection to section 547 to per-
mit the avoidance of a transfer to or for the
benefit of an insider (including an obligation
incurred for the benefit of an insider under
an employment contract) made in anticipa-
tion of bankruptcy. The provision also per-
mits the avoidance of a transfer made in an-
ticipation of a bankruptcy to a consultant
who is formerly an insider and who is re-
tained to provide services to an entity that
becomes a debtor (including an obligation
under a contract to provide services to such
entity or to a debtor) made or incurred with-
in one year before the filing of the bank-
ruptcy case. In addition, new section 547(j)
provides that no provision of section 547(c)
(specifying certain exceptions to section 547)
may be utilized as a defense. Further, sec-
tion 547(j) permits the trustee or a com-
mittee to commence such avoidance action.
If neither do so as of the date of the com-
mencement of the confirmation hearing, any
party in interest may apply to the court for
authority to recover the claims for the ben-
efit of the estate. The costs of recovery must
be borne by the estate.
TITLE IV—OTHER PROVISIONS

Sec. 401. Union Proof of Claim. Section 401
amends Bankruptcy Code section 501(a) to
permit a labor organization (in addition to a
creditor or indenture trustee) to file a proof
of claim.

Sec. 402. Exception from Automatic Stay. Sec-
tion 402 amends Bankruptcy Code section
362(b) to create an additional exception to
the automatic stay with respect to the com-
mencement or continuation of a grievance,
arbitration or similar dispute resolution pro-
ceeding established by a collective bar-
gaining agreement that was or could have
been commenced against the debtor before
the filing of the bankruptcy case. The excep-
tion also applies to the payment or enforce-
ment of awards or settlements of such pro-
ceeding.

———

CONGRATULATIONS TO WAYZATA
HIGH SCHOOL SWIMMING AND
DIVING

HON. ERIK PAULSEN

OF MINNESOTA
IN THE HOUSE OF REPRESENTATIVES

Tuesday, January 6, 2015

Mr. PAULSEN. Mr. Speaker, today | rise to
commend the Wayzata High School Girls’
Swimming and Diving Team for winning the
Minnesota State Championship.

The title was clinched at the University of
Minnesota Aquatic Center with a well-rounded
team effort that saw eight top-four finishes by
the Elizabeth Hansen-coached Trojans.

Madison Priess led the way with an indi-
vidual State Championship in the 200-yard In-
dividual Medley. Wayzata also won the title in
the 200 medley relay thanks to strong swims
from Carly Quast, Alexis Schaaf, Colleen
Donlin, and Madison—coming just short of
setting a state record.

The title was Wayzata’s second in a row
and was due to the hard work these athletes
put in everyday. Swimming takes a tremen-
dous effort and practice in order to reach the
goals that the Trojans accomplished this sea-
son. In addition to the hard work in the pool,
these student-athletes have to balance their
studies, family responsibilities, and social com-
mitments as well. The Wayzata team took all
that was asked of them in stride to reach the
top of their sport. Family, friends, and fans
should all be proud of their effort.
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