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Messrs. ADERHOLT and HUDSON
changed their vote from ‘‘nay” to
“yea.”

So (two-thirds being in the affirma-
tive) the rules were suspended and the
bill, as amended, was passed.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

Stated for:

Mr. HIMES. Mr. Speaker, on May 7, 2014,
| was unable to cast my vote for H.R. 863,
rollcall vote 201. Had | been present, | would
have voted “yea.”

———

WITHDRAWAL OF RUSSIA AS BEN-
EFICIARY UNDER THE GENERAL-
IZED SYSTEM OF PREFERENCES
PROGRAM—MESSAGE FROM THE
PRESIDENT OF THE UNITED
STATES (H. DOC. NO. 113-107)

The SPEAKER pro tempore laid be-
fore the House the following message
from the President of the United
States; which was read and, together
with the accompanying papers, referred
to the Committee on Ways and Means
and ordered to be printed:

To the Congress of the United States:
Consistent with section 502(f)(2) of
the Trade Act of 1974 (the ‘1974 Act”)
(19 U.S.C. 2462(f)(2)), I am providing no-
tice of my intent to withdraw the des-
ignation of Russia as a beneficiary de-
veloping country under the Generalized
System of Preferences (GSP) program.
Sections 501(1) and (4) of the 1974 Act
(19 U.S.C. 2461(1) and (4)), provide that,
in affording duty-free treatment under
the GSP, the President shall have due
regard for, among other factors, the ef-
fect such action will have on furthering
the economic development of a bene-
ficiary developing country through the
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expansion of its exports and the extent
of the beneficiary developing country’s
competitiveness with respect to eligi-
ble articles.

Section 502(c) of the 1974 Act (19
U.S.C. 2462(c)) provides that, in deter-
mining whether to designate any coun-
try as a beneficiary developing country
for purposes of the GSP, the President
shall take into account various factors,
including the country’s level of eco-
nomic development, the country’s per
capita gross national product, the liv-
ing standards of its inhabitants, and
any other economic factors he deems
appropriate.

Having considered the factors set
forth in sections 501 and 502(c) of the
1974 Act, I have determined that it is
appropriate to withdraw Russia’s des-
ignation as a beneficiary developing
country under the GSP program be-
cause Russia is sufficiently advanced in
economic development and improved in
trade competitiveness that continued
preferential treatment under the GSP
is not warranted. I intend to issue a
proclamation withdrawing Russia’s
designation consistent with section
502(f)(2) of the 1974 Act.

BARACK OBAMA.
THE WHITE HOUSE, May 7, 2014.

————
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RECOMMENDING THAT THE HOUSE
FIND LOIS G. LERNER IN CON-
TEMPT OF CONGRESS

Mr. ISSA. Mr. Speaker, by direction
of the Committee on Oversight and
Government Reform, I call up the re-
port (H. Rept. 113-415) to accompany
the resolution recommending that the
House of Representatives find Lois G.
Lerner, Former Director, Exempt Orga-
nizations, Internal Revenue Service, in
contempt of Congress for refusal to
comply with a subpoena duly issued by
the Committee on Oversight and Gov-
ernment Reform.

The Clerk read the title of the report.

The SPEAKER pro tempore (Mr.
AMODEI). Pursuant to House Resolution
568, the report is considered read.

The text of the report is as follows:

The Committee on Oversight and Govern-
ment Reform, having considered this Report,
report favorably thereon and recommend
that the Report be approved.

The form of the resolution that the Com-
mittee on Oversight and Government Reform
would recommend to the House of Represent-
atives for citing Lois G. Lerner, former Di-
rector, Exempt Organizations, Internal Rev-
enue Service, for contempt of Congress pur-
suant to this report is as follows:

Resolved, That because Lois G. Lerner,
former Director, Exempt Organizations, In-
ternal Revenue Service, offered a voluntary
statement in testimony before the Com-
mittee, was found by the Committee to have
waived her Fifth Amendment Privilege, was
informed of the Committee’s decision of
waiver, and continued to refuse to testify be-
fore the Committee, Ms. Lerner shall be
found to be in contempt of Congress for fail-
ure to comply with a congressional sub-
poena.

Resolved, That pursuant to 2 U.S.C. §§192
and 194, the Speaker of the House of Rep-
resentatives shall certify the report of the
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Committee on Oversight and Government
Reform, detailing the refusal of Ms. Lerner
to testify before the Committee on Oversight
and Government Reform as directed by sub-
poena, to the United States Attorney for the
District of Columbia, to the end that Ms.
Lerner be proceeded against in the manner
and form provided by law.

Resolved, That the Speaker of the House
shall otherwise take all appropriate action
to enforce the subpoena.

I. EXECUTIVE SUMMARY

Lois G. Lerner has refused to comply with
a congressional subpoena for testimony be-
fore the Committee on Oversight and Gov-
ernment Reform relating to her role in the
Internal Revenue Service’s treatment of cer-
tain applicants for tax-exempt status. Her
testimony is vital to the Committee’s inves-
tigation into this matter.

Ms. Lerner offered a voluntary statement
in her appearance before the Committee. The
Committee subsequently determined that
she waived her Fifth Amendment privilege in
making this statement, and it informed Ms.
Lerner of its decision. Still, Ms. Lerner con-
tinued to refuse to testify before the Com-
mittee.

Accordingly, the Chairman of the Over-
sight and Government Reform Committee
recommends that the House find Ms. Lerner
in contempt for her failure to comply with
the subpoena issued to her.

II. AUTHORITY AND PURPOSE

An important corollary to the powers ex-
pressly granted to Congress by the Constitu-
tion is the responsibility to perform rigorous
oversight of the Executive Branch. The U.S.
Supreme Court has recognized this Congres-
sional power and responsibility on numerous
occasions. For example, in McGrain V.
Daugherty, the Court held:

[TThe power of inquiry—with process to en-
force it—is an essential and appropriate aux-
iliary to the legislative function. . .. A legis-
lative body cannot legislate wisely or effec-
tively in the absence of information respect-
ing the conditions which the legislation is
intended to affect or change, and where the
legislative body does not itself possess the
requisite information—which not infre-
quently is true—recourse must be had to oth-
ers who do possess it.”’1

Further, in Watkins v. United States, Chief
Justice Earl Warren wrote for the majority:
“The power of Congress to conduct inves-
tigations is inherent in the legislative proc-
ess. That power is broad.” 2

Further, both the Legislative Reorganiza-
tion Act of 1946 (P.L. 79-601), which directed
House and Senate Committees to ‘‘exercise
continuous watchfulness’” over Executive
Branch programs under their jurisdiction,
and the Legislative Reorganization Act of
1970 (P.L. 91-510), which authorized commit-
tees to ‘‘review and study, on a continuing
basis, the application, administration, and
execution” of laws, codify the powers of Con-
gress.

The Committee on Oversight and Govern-
ment Reform is a standing committee of the
House of Representatives, duly established
pursuant to the rules of the House of Rep-
resentatives, which are adopted pursuant to
the Rulemaking Clause of the U.S. Constitu-
tion.? House Rule X grants to the Committee
broad jurisdiction over federal
“[glovernment management’ and reform, in-
cluding the ‘‘[o]verall economy, efficiency,
and management of government operations
and activities,” the ‘‘[flederal civil service,”’
and ‘‘[rleorganizations in the executive
branch of the Government.””4 House Rule X
further grants the Committee particularly
broad oversight jurisdiction, including au-
thority to ‘‘conduct investigations of any
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matter without regard to clause 1, 2, 3, or
this clause [of House Rule X] conferring ju-
risdiction over the matter to another stand-
ing committee.””® The rules direct the Com-
mittee to make available ‘‘the findings and
recommendations of the committee . . . to
any other standing committee having juris-
diction over the matter involved.’’ ¢

House Rule XI specifically authorizes the
Committee to ‘‘require, by subpoena or oth-
erwise, the attendance and testimony of such
witnesses and the production of books,
records, correspondence, memoranda, papers,
and documents as it considers necessary.”?
The rule further provides that the ‘‘power to
authorize and issue subpoenas’ may be dele-
gated to the Committee chairman.®8 The sub-
poena discussed in this report was issued
pursuant to this authority.

The Committee has undertaken its inves-
tigation into the IRS’s inappropriate treat-
ment of conservative tax-exempt organiza-
tions pursuant to the authority delegated to
it under the House Rules, including as de-
scribed above.

The oversight and legislative purposes of
the investigation at issue here, described
more fully immediately below, include (1) to
evaluate decisions made by the Internal Rev-
enue Service regarding the inappropriate
treatment of conservative applicants for tax-
exempt status; and (2) to assess, based on the
findings of the investigation, whether the
conduct uncovered may warrant additions or
modifications to federal law, including, but
not limited to, a possible restructuring of
the Internal Revenue Service and the IRS
Oversight Board.

III. BACKGROUND ON THE COMMITTEE’S

INVESTIGATION

In February 2012, the Committee received
reports that the Internal Revenue Service in-
appropriately scrutinized certain applicants
for 501(c)(4) tax-exempt status. Since that
time, the Committee has reviewed nearly
500,000 pages of documents obtained from (i)
the Department of the Treasury, including
particular component entities, the IRS, the
Treasury Inspector General for Tax Adminis-
tration (TIGTA), and the IRS Oversight
Board, (ii) former and current IRS employ-
ees, and (iii) other sources. In addition, the
Committee has conducted 33 transcribed
interviews of current and former IRS offi-
cials, ranging from front-line employees in
the IRS’s Cincinnati office to the former
Commissioner of the IRS.

Documents and testimony reveal that the
IRS targeted conservative-aligned applicants
for tax-exempt status by scrutinizing them
in a manner distinct—and more intrusive—
than other applicants. Critical questions re-
main regarding the extent of this targeting,
and how and why the IRS acted—and per-
sisted in acting—in this manner.

A. IRS TARGETING OF TEA PARTY TAX-
EXEMPT APPLICATIONS

In late February 2010, a screener in the
IRS’s Cincinnati office identified a 501(c)(4)
application connected with the Tea Party.
Due to ‘‘media attention’ surrounding the
Tea Party, the application was elevated to
the Exempt Organizations Technical Unit in
Washington, D.C.9 When officials in the Cin-
cinnati office discovered several similar ap-
plications in March 2010, the Washington,
D.C. office asked for two ‘‘test’ applications,
and ordered the Cincinnati employees to
‘“hold” the remainder of the applications.10 A
manager in the Cincinnati office asked his
screeners to develop criteria for identifying
other Tea Party applications so that the ap-
plications would not ‘‘go into the general in-
ventory.”’11 By early April 2010, Cincinnati
screeners began to identify and hold any ap-
plications meeting certain criteria. Applica-
tions that met the criteria were removed
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from the general inventory and assigned to a
special group.

In late spring 2010, an individual recog-
nized as an expert in 501(c)(4) applications in
the Washington office was assigned to work
on the test applications. The expert issued
letters to the test applicants asking for addi-
tional information or clarification about in-
formation provided in their applications.12
Meanwhile, through the summer and into
fall 2010, applications from other conserv-
ative-aligned groups idled. As the Cincinnati
office awaited guidance from Washington re-
garding those applications, a backlog devel-
oped. By fall 2010, the backlog of applications
that had stalled in the Cincinnati office had
grown to 60.

On February 1, 2011, Lois G. Lerner, who
served as Director of Exempt Organizations
(EO) at IRS from 2006 to 2013,13 wrote an e-
mail to Michael Seto, the manager of the
Technical Office within the Exempt Organi-
zations business division. The EO Technical
Office was staffed by approximately 40 IRS
lawyers who offered advice to IRS agents
across the country. Ms. Lerner wrote, ‘“‘Tea
Party Matter very dangerous’ and ordered
the Office of Chief Counsel to get involved.14
Ms. Lerner advocated for pulling the cases
out of the Cincinnati office entirely. She ad-
vised Seto that ‘‘Cincy should probably NOT
have these cases.”1® Seto testified to the
Committee that Ms. Lerner ordered a
“multi-tier”’ review for the test applications,
a process that involved her senior technical
advisor and the Office of Chief Counsel.16

On July 5, 2011, Ms. Lerner became aware
that the backlog of Tea Party applications
pending in Cincinnati had swelled to ‘‘over
100.”’17 Ms. Lerner also learned of the specific
criteria that were used to screen the cases
that were caught in the backlog.® She be-
lieved that the term ‘‘Tea Party’—which
was a term that triggered additional scru-
tiny under the criteria developed by IRS per-
sonnel—was ‘‘pejorative.””’19 Ms. Lerner or-
dered her staff to adjust the criteria.20 She
also directed the Technical Unit to conduct
a ‘‘triage’ of the backlogged applications
and to develop a guide sheet to assist agents
in Cincinnati with processing the cases.?!

In November 2011, the draft guide sheet for
processing the backlogged applications was
complete.?2 By this point, there were 160-170
pending applications in the backlog.z3 After
the Cincinnati office received the guide sheet
from Washington, officials there began to
process the applications in January 2012. IRS
employees drafted questions for the appli-
cant organizations designed to solicit infor-
mation mandated by the guide sheet. The
questions asked for information about the
applicant organizations’ donors, among
other things.2¢

By early 2012, questions about the IRS’s
treatment of these backlogged applications
had attracted public attention. Staff from
the Committee on Oversight and Govern-
ment Reform met with Ms. Lerner in Feb-
ruary 2012 regarding the IRS’s process for
evaluating tax-exempt applications.2> Com-
mittee staff then met with TIGTA represent-
atives on March 8, 2012.26 Shortly thereafter,
TIGTA began an audit of the IRS’s process
for evaluating tax-exempt applications.

In late February 2012, after Ms. Lerner
briefed Committee staff, Steven Miller, then
the IRS Deputy Commissioner, requested a
meeting with her to discuss these applica-
tions. She informed him of the backlog of ap-
plications and that the IRS had asked appli-
cant organizations about donor informa-
tion.2” Miller relayed this information to IRS
Commissioner Douglas Schulman.28 On
March 23, 2012, Miller convened a meeting of
his senior staff to discuss these applications.
Miller launched an internal review of poten-
tial inappropriate treatment of Tea Party
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501(c)(4) applications ‘“‘to find out why the
cases were there and what was going on.’’ 29
The internal IRS review took place in
April 2012. Miller realized there was a prob-
lem and that the application backlog needed
to be addressed.30 IRS officials designed a
new system to process the backlog, and Mil-
ler received weekly updates on the progress
of the backlog throughout the summer 2012.31
In May 2013, in advance of the release of
TIGTA’s audit report on the IRS’s process
for evaluating applications for tax-exempt
status, the IRS sought to acknowledge pub-
licly that certain tax-exempt applications
had been inappropriately targeted.32 On May
10, 2013, at an event sponsored by the Amer-
ican Bar Association, Ms. Lerner responded
to a question she had planted with a member
of the audience prior to the event. A veteran
tax lawyer asked, ‘‘Lois, a few months ago
there were some concerns about the IRS’s re-
view of 501(c)(4) organizations, of applica-
tions from tea party organizations. I was
just wondering if you could provide an up-
date.’’33 In response, Ms. Lerner stated:

So our line people in Cincinnati who han-
dled the applications did what we call cen-
tralization of these cases. They centralized
work on these in one particular group. . . .
However, in these cases, the way they did the
centralization was not so fine. Instead of re-
ferring to the cases as advocacy cases, they
actually used case names on this list. They
used names like Tea Party or Patriots and
they selected cases simply because the appli-
cations had those names in the title. That
was wrong, that was absolutely incorrect, in-
sensitive, and inappropriate—that’s not how
we go about selecting cases for further re-
view. We don’t select for review because they
have a particular name.34

Ms. Lerner’s statement during the ABA
panel, entitled ‘“News from the IRS and
Treasury,” was the first public acknowledge-
ment that the IRS had inappropriately scru-
tinized the applications of conservative-
aligned groups. Within days, the President
and the Attorney General expressed serious
concerns about the IRS’s actions. The Attor-
ney General announced a Justice Depart-
ment investigation.3®

B. LoIS LERNER’S TESTIMONY IS CRITICAL TO
THE COMMITTEE’S INVESTIGATION

Lois Lerner’s testimony is critical to the
Committee’s investigation. Without her tes-
timony, the full extent of the IRS’s tar-
geting of Tea Party applications cannot be
known, and the Committee will be unable to
fully complete its work.

Ms. Lerner was, during the relevant time
period, the Director of the Exempt Organiza-
tions business division of the IRS, where the
targeting of these applications occurred. The
Exempt Organizations business division con-
tains the two IRS units that were respon-
sible for executing the targeting program:
the Exempt Organizations Determinations
Unit in Cincinnati, and the Exempt Organi-
zations Technical Unit in Washington, D.C.

Ms. Lerner has not provided the Com-
mittee with any testimony since the release
of the TIGTA audit in May 2013. Although
the Committee staff has conducted tran-
scribed interviews of dozens of IRS officials
in Cincinnati and Washington, D.C., the
Committee will never be able to understand
the IRS’s actions fully without her testi-
mony. She has unique, first-hand knowledge
of how, and why, the IRS scrutinized applica-
tions for tax-exempt status from certain con-
servative-aligned groups.

The IRS sent letters to 501(c)(4) application
organizations, signed by Ms. Lerner, that in-
cluded questions about the organizations’ do-
nors. These letters went to applicant organi-
zations that had met certain criteria. As
noted, Ms. Lerner later described the selec-
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tion of these applicant organizations as

“wrong, [] absolutely incorrect, insensitive,

and inappropriate.’’ 36
Documents and testimony from other wit-

nesses show Ms. Lerner’s testimony is crit-
ical to the Committee’s investigation. She
was at the epicenter of the targeting pro-
gram. As the Director of the Exempt Organi-
zations business division, she interacted with
a wide array of IRS personnel, from low-level
managers all the way up to the Deputy Com-
missioner. Only Ms. Lerner can resolve con-
flicting testimony about why the IRS de-
layed 501(c)(4) applications, and why the
agency asked the applicant organizations in-
appropriate and invasive questions. Only she
can answer important outstanding questions
that are key to the Committee’s investiga-
tion.

IV. LOIS LERNER’S REFUSAL TO COMPLY
WITH THE COMMITTEE’S SUBPOENA
FOR TESTIMONY AT THE MAY 22, 2013
HEARING
On May 14, 2013, Chairman Issa sent a let-

ter to Ms. Lerner inviting her to testify at a

hearing on May 22, 2013, about the IRS’s han-

dling of certain applications for tax-exempt
status.3” The letter requested that she

“please contact the Committee by May 17,

2013, to confirm her attendance.?® Ms.

Lerner, through her attorney, confirmed

that she would appear at the hearing.3® Her

attorney subsequently indicated that she
would not answer questions during the hear-
ing, and that she would invoke her Fifth

Amendment rights.40
Because Ms. Lerner would not testify vol-

untarily at the May 22, 2013 hearing and be-

cause her testimony was critical to the Com-
mittee’s investigation, Chairman Issa au-
thorized a subpoena to compel the testi-

mony. The subpoena was issued on May 20,

2013, and served on her the same day. Ms.

Lerner’s attorney accepted service on her be-

half.41

A. CORRESPONDENCE LEADING UP TO THE
HEARING
On May 20, 2013, Ms. Lerner’s attorney sent

a letter to Chairman Issa stating that she

would be invoking her Fifth Amendment

right not to answer any questions at the
hearing. The letter stated, in relevant part:

You have requested that our client, Lois
Lerner, appear at a public hearing on May 22,
2013, to testify regarding the Treasury In-
spector General for Tax Administration’s
(“TIGTA”’) report on the Internal Revenue
Service’s (“IRS’’) processing of applications
for tax-exempt status. As you know, the De-
partment of Justice has launched a criminal
investigation into the matters addressed in
the TIGTA report, and your letter to Ms.
Lerner dated May 14, 2013, alleges that she
‘provided false or misleading information on
four separate occasions last year in response
to’ the Committee’s questions about the
IRS’s processing of applications for tax-ex-
empt status. Accordingly, we are writing to
inform you that, upon our advice, Ms. Lerner
will exercise her constitutional right not to
answer any questions related to the matters
addressed in the TIGTA report or to the
written and oral exchanges that she had with
the Committee in 2012 regarding the IRS’s
processing of applications for tax-exempt
status.

She has not committed any crimes or made
any misrepresentation but under the cir-
cumstances she has no choice but to take
this course. As the Supreme Court has ‘“‘em-
phasized,”” one of the Fifth Amendment’s
‘“‘basic functions . . . is to protect innocent
[individuals].”” Ohio v. Reiner, 532 U.S. 17, 21
(2001) (quoting Grunewald v. United States, 353
U.S. 391, 421 (1957)).

Because Ms. Lerner is invoking her con-
stitutional privilege, we respectfully request
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that you excuse her from appearing at the
hearing. . . . Because Ms. Lerner will exer-
cise her right not to answer questions re-
lated to the matters discussed in the TIGTA
report or to her prior exchanges with the
Committee, requiring her to appear at the
hearing merely to assert her Fifth Amend-
ment privilege would have no purpose other
than to embarrass or burden her.42

The following day, after issuing the sub-
poena to compel Ms. Lerner to appear before
the Committee, Chairman Issa responded to
her attorney. Chairman Issa stated, in rel-
evant part:

I write to advise you that the subpoena
you accepted on Ms. Lerner’s behalf remains
in effect. The subpoena compels Ms. Lerner
to appear before the Committee on May 22,
2013, at 9:30 a.m.

According to your May 20, 2013, letter, ‘re-
quiring [Ms. Lerner] to appear at the hearing
merely to assert her Fifth Amendment privi-
lege would have no purpose other than to
embarrass or burden her.” That is not cor-
rect. As Director, Exempt Organizations,
Tax Exempt and Government Entities Divi-
sion, of the Internal Revenue Service, Ms.
Lerner is uniquely qualified to answer ques-
tions about the issues raised in the afore-
mentioned TIGTA report. The Committee in-
vited her to appear with the expectation that
her testimony will advance the Committee’s
investigation, which seeks information
about the IRS’s questionable practices in
processing and approving applications for
501(c)(4) tax exempt status. The Committee re-
quires Ms. Lerner’s appearance because of,
among other reasons, the possibility that she
will waive or choose not to assert the privilege
as to at least certain questions of interest to the
Committee; the possibility that the Com-
mittee will immunize her testimony pursu-
ant to 18 U.S.C. §6005; and the possibility
that the Committee will agree to hear her
testimony in executive session.43

B. LOIS LERNER’S OPENING STATEMENT

Chairman Issa’s letter to Ms. Lerner’s at-
torney on May 22, 2013 raised the possibility
that she would waive or choose not to assert
her privilege as to at least certain questions
of interest to the Committee.4 In fact, that
is exactly what happened. At the hearing,
Ms. Lerner made a voluntary opening state-
ment, of which she had provided the Com-
mittee no advance notice, notwithstanding
Committee rules requiring that she do so0.%5
She stated, after swearing an oath to tell
“‘the truth, the whole truth, and nothing but
the truth’:

Good morning, Mr. Chairman and members
of the Committee. My name is Lois Lerner,
and I'm the Director of Exempt Organiza-
tions at the Internal Revenue Service.

I have been a government employee for
over 34 years. I initially practiced law at the
Department of Justice and later at the Fed-
eral Election Commission. In 2001, I be-
came—I moved to the IRS to work in the Ex-
empt Organizations office, and in 2006, I was
promoted to be the Director of that office.

Exempt Organizations oversees about 1.6
million tax-exempt organizations and proc-
esses over 60,000 applications for tax exemp-
tion every year. As Director I'm responsible
for about 900 employees nationwide, and ad-
minister a budget of almost $100 million. My
professional career has been devoted to ful-
filling responsibilities of the agencies for
which I have worked, and I am very proud of
the work that I have done in government.

On May 14th, the Treasury inspector gen-
eral released a report finding that the Ex-
empt Organizations field office in Cincinnati,
Ohio, used inappropriate criteria to identify
for further review applications for organiza-
tions that planned to engage in political ac-
tivity which may mean that they did not
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qualify for tax exemption. On that same day,
the Department of Justice launched an in-
vestigation into the matters described in the
inspector general’s report. In addition, mem-
bers of this committee have accused me of
providing false information when I responded
to questions about the IRS processing of ap-
plications for tax exemption.

I have not done anything wrong. I have not
broken any laws. I have not violated any IRS
rules or regulations, and I have not provided
false information to this or any other congres-
sional committee.

And while I would very much like to an-
swer the Committee’s questions today, I've
been advised by my counsel to assert my
constitutional right not to testify or answer
questions related to the subject matter of
this hearing. After very careful consider-
ation, I have decided to follow my counsel’s
advice and not testify or answer any of the
questions today.

Because I'm asserting my right not to tes-
tify, I know that some people will assume
that I've done something wrong. I have not.
One of the basic functions of the Fifth
Amendment is to protect innocent individ-
uals, and that is the protection I'm invoking
today. Thank you.46

After Ms. Lerner made this voluntary, self-
selected opening statement—which included
a proclamation that she had done nothing
wrong and broken no laws, Chairman Issa ex-
plained that he believed she had waived her
right to assert a Fifth Amendment privilege
and asked her to reconsider her position on
testifying.4” In response, she stated:

I will not answer any questions or testify
about the subject matter of this Committee’s
meeting.48

Upon Ms. Lerner’s refusal to answer any
questions, Congressman Trey Gowdy made a
statement from the dais. He said:

Mr. Issa, Mr. Cummings just said we
should run this like a courtroom, and I agree
with him. She just testified. She just waived
her Fifth Amendment right to privilege. You
don’t get to tell your side of the story and then
not be subjected to cross examination. That’s
not the way it works. She waived her right of
Fifth Amendment privilege by issuing an
opening statement. She ought to stay in here
and answer our questions.4®

Shortly after Congressman Gowdy’s state-
ment, Chairman Issa excused Ms. Lerner
from the panel and reserved the option to re-
call her as a witness at a later date. Specifi-
cally, Chairman Issa stated that she was ex-
cused ‘‘subject to recall after we seek spe-
cific counsel on the questions of whether or
not the constitutional right of the Fifth
Amendment has been properly waived.”’ 50

Rather than adjourning the hearing on
May 22, 2013, the Chairman recessed it, in
order to reconvene at a later date after a
thorough analysis of Ms. Lerner’s actions.
He did so to avoid ‘“‘mak[ing] a quick or un-
informed decision’ regarding what had tran-
spired.5t
C. THE COMMITTEE RESOLVED THAT LoOIS

LERNER WAIVED HER FIFTH AMENDMENT

PRIVILEGE

On June 28, 2013, Chairman Issa convened a
Committee business meeting to allow the
Committee to determine whether Ms. Lerner
had in fact waived her Fifth Amendment
privilege. After reviewing during the inter-
vening five weeks legal analysis provided by
the Office of General Counsel, arguments
presented by Ms. Lerner’s counsel, and other
relevant legal precedent, Chairman Issa con-
cluded that Ms. Lerner waived her constitu-
tional privilege when she made a voluntary
opening statement that involved several spe-
cific denials of various allegations.52 Chair-
man Issa stated:
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Having now considered the facts and argu-
ments, I believe Lois Lerner waived her Fifth
Amendment privileges. She did so when she
chose to make a voluntary opening state-
ment. Ms. Lerner’s opening statement ref-
erenced the Treasury IG report, and the De-
partment of Justice investigation ... and
the assertions that she had previously pro-
vided false information to the committee.
She made four specific denials. Those denials
are at the core of the committee’s investiga-
tion in this matter. She stated that she had
not done anything wrong, not broken any
laws, not violated any IRS rules or regula-
tions, and not provided false information to
this or any other congressional committee
regarding areas about which committee
members would have liked to ask her ques-
tions. Indeed, committee members are still
interested in hearing from her. Her state-
ment covers almost the entire range of ques-
tions we wanted to ask when the hearing
began on May 22.53

After a lengthy debate, the Committee ap-
proved a resolution, by a 22-17 vote, which
stated as follows:

[TThe Committee on Oversight and Govern-
ment Reform determines that the voluntary
statement offered by Ms. Lerner constituted
a waiver of her Fifth Amendment privilege
against self-incrimination as to all questions
within the subject matter of the Committee
hearing that began on May 22, 2013, including
questions relating to (i) Ms. Lerner’s knowl-
edge of any targeting by the Internal Rev-
enue Service of particular groups seeking
tax exempt status, and (ii) questions relating
to any facts or information that would sup-
port or refute her assertions that, in that re-
gard, ‘‘she has not done anything wrong,”’
‘“not broken any laws,” ‘“not violated any
IRS rules or regulations,” and/or ‘‘not pro-
vided false information to this or any other
congressional committee.”’ 5¢

D. LoIs LERNER CONTINUED TO DEFY THE

COMMITTEE’S SUBPOENA

Following the Committee’s resolution that
Ms. Lerner waived her Fifth Amendment
privilege, Chairman Issa recalled her to tes-
tify before the Committee. On February 25,
2014, Chairman Issa sent a letter to Ms.
Lerner’s attorney advising him that the May
22, 2013 hearing would reconvene on March 5,
2014.55 The letter also advised that the sub-
poena that compelled her to appear on May
22, 2013 remained in effect.® The letter stat-
ed, in relevant part:

Ms. Lerner’s testimony remains critical to
the Committee’s investigation . . . . Because
Ms. Lerner’s testimony will advance the
Committee’s investigation, the Committee is
recalling her to a continuation of the May
22, 2013, hearing, on March 5, 2014, at 9:30
a.m. in room 2154 of the Rayburn House Of-
fice Building in Washington, D.C.

The subpoena you accepted on Ms. Lerner’s
behalf remains in effect. In light of this fact,
and because the Committee explicitly re-
jected her Fifth Amendment privilege claim,
I expect her to provide answers when the
hearing reconvenes on March 5.57

The next day, Ms. Lerner’s attorney re-
sponded to Chairman Issa. In a letter, he
wrote:

I write in response to your letter of yester-
day. I was surprised to receive it. I met with
the majority staff of the Committee on Jan-
uary 24, 2014, at their request. At the meet-
ing, I advised them that Ms. Lerner would
continue to assert her Constitutional rights
not to testify if she were recalled. . .. We
understand that the Committee voted that
she had waived her rights. . . . We therefore
request that the Committee not require Ms.
Lerner to attend a hearing solely for the pur-
pose of once again invoking her rights.58
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Because of the possibility that she would
choose to answer some or all of the Commit-
tee’s questions, Chairman Issa required Ms.
Lerner to appear in person on March 5, 2014.
When the May 22, 2013, hearing, entitled
“The IRS: Targeting Americans for Their
Political Beliefs,”” was reconvened, Chairman
Issa noted that the Committee might rec-
ommend that the House hold Ms. Lerner in
contempt if she continued to refuse to an-
swer questions, based on the fact that the
Committee had resolved that she had waived
her Fifth Amendment privilege. He stated:

At a business meeting on June 28, 2013, the
Committee approved a resolution rejecting
Ms. Lerner’s claim of Fifth Amendment
privilege based on her waiver at the May 22,
2013, hearing.

After that vote, having made the deter-
mination that Ms. Lerner waived her Fifth
Amendment rights, the Committee recalled
her to appear today to answer questions pur-
suant to rules. The Committee voted and
found that Ms. Lerner waived her Fifth
Amendment rights by making a statement
on May 22, 2013, and additionally, by affirm-
ing documents after making a statement of
Fifth Amendment rights.

If Ms. Lerner continues to refuse to answer
questions from our Members while she’s
under subpoena, the Committee may proceed
to consider whether she should be held in
contempt.5

Despite the fact that Ms. Lerner was com-
pelled by a duly issued subpoena and Chair-
man Issa had warned her of the possibility of
contempt proceedings, and despite the Com-
mittee’s resolution that she waived her Fifth
Amendment privilege, Ms. Lerner continued
to assert her Fifth Amendment privilege,
and refused to answer any questions posed by
Members of the Committee.

Specifically, Ms. Lerner asserted her Fifth
Amendment privilege on eight separate occa-
sions at the hearing. In response to questions
from Chairman Issa, she stated:

Q. On October 10—on October—in October
2010, you told a Duke University group, and
I quote, ‘The Supreme Court dealt a huge
blow overturning a 100-year-old precedent
that basically corporations couldn’t give di-
rectly to political campaigns. And everyone
is up in arms because they don’t like it. The
Federal Election Commission can’t do any-
thing about it. They want the IRS to fix the
problem.” Ms. Lerner, what exactly ‘wanted
to fix the problem caused by Citizens
United,” what exactly does that mean?

A. My counsel has advised me that I have
not—-

Q. Would you please turn the mic on?

A. Sorry. I don’t know how. My counsel
has advised me that I have not waived my
constitutional rights under the Fifth Amend-
ment, and on his advice, I will decline to an-
swer any question on the subject matter of
this hearing.

Q. So, you are not going to tell us who
wanted to fix the problem caused by Citizens
United?

A. On the advice of my counsel, I respect-
fully exercise my Fifth Amendment right
and decline to answer that question.

Q. Ms. Lerner, in February 2011, you
emailed your colleagues in the IRS the fol-
lowing: ‘Tea Party matter, very dangerous.
This could be the vehicle to go to court on
the issue of whether Citizens United over-
turning the ban on corporate spending ap-
plies to tax-exempt rules. Counsel and Judy
Kindell need to be on this one, please. Cincy
should probably NOT,” all in caps, ‘have
these cases.” What did you mean by ‘Cincy
should not have these cases’?

A. On the advice of my counsel, I respect-
fully exercise my Fifth Amendment right
and decline to answer the question.
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Q. Ms. Lerner, why would you say Tea
Party cases were very dangerous?

A. On the advice of my counsel, I respect-
fully exercise my Fifth Amendment right
and decline to answer that question.

Q. Ms. Lerner, in September 2010, you
emailed your subordinates about initiating
a, parenthesis, (c)(4) project and wrote, ‘We
need to be cautious so that it isn’t a per se
‘political project.” Why were you worried
about this being perceived as a political
project?

A. On the advice of my counsel, I respect-
fully exercise my Fifth Amendment right
and decline to answer that question.

Q. Ms. Lerner, Mike Seto, manager of EO
Technical in Washington, testified that you
ordered Tea Party cases to undergo a multi-
tier review. He testified, and I quote, ‘She
sent me email saying that when these cases
need to go through’—I say again—‘she sent
me email saying that when these cases need
to go through multi-tier review and they will
eventually have to go to Ms. Kindell and the
Chief Counsel’s Office.” Why did you order
Tea Party cases to undergo a multi-tier re-
view?

A. On the advice of my counsel, I respect-
fully exercise my Fifth Amendment right
and decline to answer that question.

Q. Ms. Lerner, in June 2011, you requested
that Holly Paz obtain a copy of the tax-ex-
empt application filed by Crossroads GPS so
that your senior technical advisor, Judy
Kindell, could review it and summarize the
issues for you. Ms. Lerner, why did you want
to personally order that they pull Crossroads
GPS, Karl Rove’s organization’s application?

A. On the advice of my counsel, I respect-
fully exercise my Fifth Amendment right
and decline to answer that question.

Q. Ms. Lerner, in June 2012, you were part
of an email exchange that appeared to be
about writing new regulations on political
speech for 501(c)(4) groups, and in paren-
thesis, your quote, ‘“‘off plan’ in 2013. Ms.
Lerner, what does ‘‘off plan’ mean?

A. On the advice of my counsel, I respect-
fully exercise my Fifth Amendment right
and decline to answer that question.

Q. Ms. Lerner, in February of 2014, Presi-
dent Obama stated that there was not a
smidgeon of corruption in the IRS targeting.
Ms. Lerner, do you believe that there is not
a smidgeon of corruption in the IRS tar-
geting of conservatives?

A. On the advice of my counsel, I respect-
fully exercise my Fifth Amendment right
and decline to answer that question.

Q. Ms. Lerner, on Saturday, our commit-
tee’s general counsel sent an email to your
attorney saying, ‘I understand that Ms.
Lerner is willing to testify and she is re-
questing a 1 week delay. In talking—in talk-
ing to the chairman’—excuse me—‘‘in talk-
ing to the chairman, wanted to make sure
that was right.” Your lawyer, in response to
that question, gave a one word email re-
sponse, ‘‘yes.” Are you still seeking a 1 week
delay in order to testify?

A. On the advice of my counsel, I respect-
fully exercise my Fifth Amendment right
and decline to answer that question.6®

The hearing was subsequently adjourned
and Ms. Lerner was excused from the hearing
room.

E. LEGAL PRECEDENT STRONGLY SUPPORTS
THE COMMITTEE’S POSITION TO PROCEED
WITH HOLDING LOIS LERNER IN CONTEMPT
After Ms. Lerner’s appearance before the

Committee on March 5, 2014, her lawyer con-

vened a press conference at which he appar-

ently revealed that she had sat for an inter-
view with Department of Justice prosecutors
and TIGTA staff within the past six
months.6! According to reports, Ms. Lerner’s
lawyer described that interview as not under
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oathé and unconditional, i.e., provided

under no grant of immunity.63 Revelation of

this interview calls into question the basis of

Ms. Lerner’s assertion of the Fifth Amend-

ment privilege in the first place, her waiver

of any such privilege notwithstanding.

Despite that fact, and the balance of the
record, Ranking Member Elijah E. Cum-
mings questioned the Committee’s ability to
proceed with a contempt citation for Ms.
Lerner. On March 12, 2014, he sent a letter to
Speaker Boehner arguing that the House of
Representatives is barred ‘‘from successfully
pursuing contempt proceedings against
former IRS official Lois Lerner.”6 The
Ranking Member’s position was based on an
allegedly ‘‘independent legal analysis’ pro-
vided by his lawyer, Stanley M. Brand, and
his “Legislative Consultant,”” Morton Rosen-
berg.65

Brand and Rosenberg claimed that the
prospect of judicial contempt proceedings
against Ms. Lerner has been compromised
because, according to them, ‘‘at no stage in
this proceeding did the witness receive the
requisite clear rejections of her constitu-
tional objections and direct demands for an-
swers nor was it made unequivocally certain
that her failure to respond would result in
criminal contempt prosecution.”’6 The
Ranking Member subsequently issued a press
release that described ‘‘opinions from 25
legal experts across the country and the po-
litical spectrum’ 67 regarding the Commit-
tee’s interactions with Ms. Lerner. The opin-
ions released by Ranking Member Cummings
largely relied on the same case law and anal-
ysis that Rosenberg and Brand provided, and
are contrary to the opinion of the House Of-
fice of General Counsel.?® The Ranking Mem-
ber and his lawyers and consultants are
wrong on the facts and the law.

1. Ms. Lerner knew that the Committee had re-
jected her privilege objection and that, con-
sequently, she risked contempt should she
persist in refusing to answer the Commit-
tee’s questions

At the March 5, 2014 proceeding, Chairman
Issa specifically made Ms. Lerner and her
counsel aware of developments that had oc-
curred since the Committee first convened
the hearing (on May 22, 2013): ‘“These [devel-
opments] are important for the record and
for Ms. Lerner to know and understand.”’ 69

Chairman Issa emphasized one particular
development: ‘““At a business meeting on
June 28, 2013, the committee approved a reso-
lution rejecting Ms. Lerner’s claim of Fifth
Amendment privilege based on her waiver.”” 70
This, of course, was not news to Ms. Lerner
or her counsel. The Committee had expressly
notified her counsel of the Committee’s re-
jection of her Fifth Amendment claim, both
orally and in writing. For example, in a let-
ter to Ms. Lerner’s counsel on February 25,
2014, the Chairman wrote: ‘‘[Blecause the
Committee explicitly rejected [Lerner’s]
Fifth Amendment privilege claim, I expect
her to provide answers when the hearing re-
convenes on March 5.’ Moreover, the press
widely reported the fact that the Committee
had formally rejected Ms. Lerner’s Fifth
Amendment claim.??

Accordingly, it is facially unreasonable for
Ranking Member Cummings and his lawyers
and consultants to subsequently claim that
‘‘at no stage in this proceeding did the wit-
ness receive the requisite clear rejections of
her constitutional objections.”” 73

The Committee’s rejection of Ms. Lerner’s
privilege objection was not the only point
that Chairman Issa emphasized before and
during the March 5, 2014 proceeding. At the
hearing, after several additional references
to the Committee’s determination that she
had waived her privilege objection, the
Chairman expressly warned her that she re-
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mained under subpoena,’ and thus that, if
she should persist in refusing to answer the
Committee’s questions, she risked contempt:
“If Ms. Lerner continues to refuse to answer
questions from our Members while she is
under a subpoena, the Committee may pro-
ceed to consider whether she should be held
in contempt.” 7®

Ranking Member Cummings and his law-
yers and consultants state, repeatedly, that
the Committee did not provide ‘‘certainty
for the witness and her counsel that a con-
tempt prosecution was inevitable.” 76 But,
that is a certainty that no Member of the
Committee can provide. From the Commit-
tee’s perspective (and Ms. Lerner’s), there is
no guarantee that the Department of Justice
will prosecute Ms. Lerner for her contuma-
cious conduct, and there is no guarantee
that the full House of Representatives will
vote to hold her in contempt. In fact, there
is no guarantee that the Committee will
make such a recommendation. The collective
votes of Members voting their consciences
determine both a Committee recommenda-
tion and a full House vote on a contempt res-
olution. And, the Department of Justice, of
course, is an agency of the Executive Branch
of the federal government. All the Chairman
can do is what he did: make abundantly clear
to Ms. Lerner and her counsel that of which
she already was aware, i.e., that if she chose
not to answer the Committee’s questions
after the Committee’s ruling that she had
waived her privilege objection (exactly the
choice that she ultimately made), she would
risk contempt.

2. The Law does not require magic words

The Ranking Member and his lawyers and
consultants also misunderstand the law.
Contrary to their insistence, the courts do
not require the invocation by the Committee
of certain magic words. Rather, and sensibly,
the courts have required only that congres-
sional committees provide witnesses with a
“fair appraisal of the committee’s ruling on
an objection,” thereby leaving the witness
with a choice: comply with the relevant com-
mittee’s demand for testimony, or risk con-
tempt.?

The Ranking Member and his lawyers and
consultants refer specifically to Quinn v.
United States in support of their arguments.
In that case, however, the Supreme Court
held only that, because ‘‘[a]t no time did the
committee [at issue there] specifically over-
rule [the witness’s] objection based on the
Fifth Amendment,” the witness ‘“‘was left to
guess whether or not the committee had ac-
cepted his objection.”’ 7 Here, of course, the
Committee expressly rejected Ms. Lerner’s
objection, and specifically notified Ms.
Lerner and her counsel of the same. She was
left to guess at nothing.

The Ranking Member and his lawyers’ and
consultants’ reliance on Quinn is odd for at
least two additional reasons. First, in that
case, the Supreme Court expressly noted
that the congressional committee’s failure
to rule on the witness’s objection mattered
because it left the witness without ‘““‘a clear-
cut choice . . . between answering the ques-
tion and risking prosecution for con-
tempt.” " In other words, the Supreme Court
expressly rejected the Ranking Member’s
view that the Chairman should do the impos-
sible by pronouncing on whether prosecution
is ‘‘inevitable.”’8 The Supreme Court re-
quired that the Committee do no more than
what it did: advise Ms. Lerner that her objec-
tion had been overruled and thus that she
risked contempt.

Second, Quinn expressly rejects the Rank-
ing Member’s insistence on the talismanic
incantation by the Committee of certain
magic words. The Supreme Court wrote that
‘“‘the committee is not required to resort to
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any fixed verbal formula to indicate its dis-
position of the objection. So long as the wit-
ness is not forced to guess the committee’s
ruling, he has no cause to complain.’’ 81

The other cases that the Ranking Member
and his lawyers and consultants cite state
the same law, and thus serve to confirm the
propriety of the Committee’s actions. In
Emspak v. United States, the Supreme Court—
just as in Quinn, and unlike here—noted that
the congressional committee had failed to
‘“‘overrule petitioner’s objection based on the
Fifth Amendment” and thus failed to pro-
vide the witness a fair opportunity to choose
between answering the relevant question and
“risking prosecution for contempt.’”’82 And in
Bart v. United States, the Supreme Court
pointedly distinguished the circumstances
there from those here. The Court wrote: ‘‘Be-
cause of the consistent failure to advise the
witness of the committee’s position as to his
objections, petitioner was left to speculate
about the risk of possible prosecution for
contempt; he was not given a clear choice be-
tween standing on his objection and compli-
ance with a committee ruling.’’ 83

V. CONCLUSION

For all these reasons, and others, Rosen-
berg’s opinion that ‘‘the requisite legal foun-
dation for a criminal contempt of Congress
prosecution [against Ms. Lerner] . . . ha[ s]
not been met and that such a proceeding
against [her] under 2 U.S.C. [§] 19[2], if at-
tempted, will be dismissed’’ is wrong.8¢ There
is no constitutional impediment to (i) the
Committee approving a resolution recom-
mending that the full House hold Ms. Lerner
in contempt of Congress; (ii) the full House
approving a resolution holding Ms. Lerner in
contempt of Congress; (iii) if such resolu-
tions are approved, the Speaker certifying
the matter to the United States Attorney for
the District of Columbia, pursuant to 2
U.S.C. §194; and (iv) a grand jury indicting,
and the United States Attorney prosecuting,
Ms. Lerner under 2 U.S.C. §192.

At this point, it is clear Ms. Lerner will
not comply with the Committee’s subpoena
for testimony. On May 20, 2013, Chairman
Issa issued the subpoena to compel Ms.
Lerner’s testimony. On May 22, 2013, Ms.
Lerner gave an opening statement and then
refused to answer any of the Committee’s
questions and asserted her Fifth Amendment
privilege. On June 28, 2013, the Committee
voted that Ms. Lerner waived her Fifth
Amendment privilege. Chairman Issa subse-
quently recalled her to answer the Commit-
tee’s questions. When the May 22, 2013 hear-
ing reconvened nine months later, on March
5, 2014, she again refused to answer any of
the Committee’s questions and invoked the
Fifth Amendment.

In short, Ms. Lerner has refused to provide
testimony in response to the Committee’s
duly issued subpoena.

VI. RULES REQUIREMENTS
EXPLANATION OF AMENDMENTS
No amendments were offered.
COMMITTEE CONSIDERATION

On April 10, 2014, the Committee on Over-
sight and Government Reform met in open
session with a quorum present to consider a
report of contempt against Lois G. Lerner,
former Director, Exempt Organizations, In-
ternal Revenue Service, for failure to comply
with a Congressional subpoena. The Com-
mittee approved the Report by a roll call
vote of 21-12 and ordered the Report reported
favorably to the House.

ROLL CALL VOTES

The following recorded votes were taken
during consideration of the contempt Re-
port:

The Report was favorably reported to the
House, a quorum being present, by a vote of
23 Yeas to 17 Nays.
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Voting Yea: Issa, Mica, Turner, McHenry,
Jordan, Chaffetz, Walberg, Lankford, Amash,
Gosar, Meehan, DesdJarlais, Gowdy,
Farenthold, Hastings, Lummis, Massie, Col-
lins, Meadows, Bentivolio, DeSantis.

Voting Nay: Cummings, Maloney, Clay,
Lynch, Cooper, Connolly, Speier, Cartwright,
Duckworth, Welch, Horsford, Lujan Grisham.

APPLICATION OF LAW TO THE LEGISLATIVE

BRANCH

Section 102(b)(3) of Public Law 104-1 re-
quires a description of the application of this
bill to the legislative branch where the bill
relates to the terms and conditions of em-
ployment or access to public services and ac-
commodations. The Report recommends that
the House of Representatives find Lois G.
Lerner, former Director, Exempt Organiza-
tions, Internal Revenue Service, in contempt
of Congress for refusal to comply with a sub-
poena duly issued by the Committee on Over-
sight and Government Reform. As such, the
Report does not relate to employment or ac-
cess to public services and accommodations.

STATEMENT OF OVERSIGHT FINDINGS AND
RECOMMENDATIONS OF THE COMMITTEE

In compliance with clause 3(c)(1) of rule
XIIT and clause (2)(b)(1) of rule X of the Rules
of the House of Representatives, the Com-
mittee’s oversight findings and recommenda-
tions are reflected in the descriptive por-
tions of this Report.

STATEMENT OF GENERAL PERFORMANCE GOALS
AND OBJECTIVES

In accordance with clause 3(c)(4) of rule
XIII of the Rules of the House of Representa-
tives, the Committee states that pursuant to
clause 3(c)(4) of rule XIII of the Rules of the
House of Representatives, the Report will as-
sist the House of Representatives in consid-
ering whether to cite Lois G. Lerner for con-
tempt for failing to comply with a valid con-
gressional subpoena.

DUPLICATION OF FEDERAL PROGRAMS

No provision of the Report establishes or
reauthorizes a program of the Federal Gov-
ernment known to be duplicative of another
Federal program, a program that was in-
cluded in any report from the Government
Accountability Office to Congress pursuant
to section 21 of Public Law 111-139, or a pro-
gram related to a program identified in the
most recent Catalog of Federal Domestic As-
sistance.

DISCLOSURE OF DIRECTED RULE MAKINGS

The Report does not direct the completion
of any specific rule makings within the
meaning of 5 U.S.C. 551.

CONSTITUTIONAL AUTHORITY STATEMENT

The Committee finds the authority for this
Report in article 1, section 1 of the Constitu-
tion.

FEDERAL ADVISORY COMMITTEE ACT

The Committee finds that the Report does
not establish or authorize the establishment
of an advisory committee within the defini-
tion of 5 U.S.C. App., Section 5(b).

EARMARK IDENTIFICATION

The Report does not include any congres-
sional earmarks, limited tax benefits, or lim-
ited tariff benefits as defined in clause 9 of
rule XXI.

UNFUNDED MANDATE STATEMENT, COMMITTEE
ESTIMATE, BUDGET AUTHORITY AND CON-
GRESSIONAL BUDGET OFFICE COST ESTIMATE

The Committee finds that clauses 3(c)(2),
3(c)(3), and 3(d)(1) of rule XIII of the Rules of
the House of Representatives, sections 308(a)
and 402 of the Congressional Budget Act of
1974, and section 423 of the Congressional
Budget and Impoundment Control Act (as
amended by Section 101(a)(2) of the Unfunded
Mandate Reform Act, P.L. 104-4) are inappli-
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cable to this Report. Therefore, the Com-
mittee did not request or receive a cost esti-
mate from the Congressional Budget Office
and makes no findings as to the budgetary
impacts of this Report or costs incurred to
carry out the report.

CHANGES IN EXISTING LAW MADE BY THE BILL

AS REPORTED

This Report makes no changes in any ex-

isting federal statute.
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II. Ef{ecﬁtive Summary

In February 2012, the Committee on Oversight and Government Reform began
investigating allegations that the Internal Revenue Service inappropriately scrutinized certain
applicants seeking tax-exempt status. Section 501(c)(4) of the Internal Revenue Code permits
incorporation of organizations that meet certain criteria and focus on advancing “social welfare”
goals.! With a 501(c)(4) designation, such organizations are not subject to federal income tax.
Donations to these organizations are not tax deductible. Consistent with the Constitutionally
protected right to free speech, these organizations — commonly referred to as “501(c)(4)s” — may
engage in campaign-related activities provided that these activities do not comprise a majority of
the organizations’ efforts.”

On May 12, 2013, the Treasury Inspector General for Tax Administration (TIGTA)
released a report that found that the Exempt Organizations (EO) division of the IRS
inappropriately targeted “Tea Party” and other conservative applicants for tax-exempt status and
subjected them to heightened scrutiny.® This additional scrutiny resulted in extended delays that,
in most cases, sidelined applicants during the 2012 election cycle, in spite of their Constitutional
right to pzirticipate. Meanwhile, the majority of liberal and left-leaning 501(c)(4) applicants won
approval.

Documents and information obtained by the Committee since the release of the TIGTA
report show that Lois G. Lemner, the now-retired Director of IRS Exempt Organizations (EO),
was extensively involved in targeting conservative-oriented tax-exempt applicants for
inappropriate scrutiny. This report details her role in the targeting of conservative-oriented
organizations, which would later result in some level of increased scrutiny of applicants from
across the political spectrum. It also outlines her obstruction of the Committee’s investigation.

Prior to joining the IRS, Lerner was the Associate General Counsel and Head of the
Enforcement Office at the Federal Elections Commission (FEC).” During her tenure at the FEC,
she also engaged in questionable tactics to target conservative groups seeking to expand their
political involvement, often subjecting them to heightened scrutiny.® Her political ideology was
evident to her FEC colleagues. She brazenly subjected Republican groups to rigorous
investigations. Similar Democratic groups did not receive the same scrutiny.

The Committee’s investigation of Lerner’s role in the IRS’s targeting of tax-exempt
organizations found that she led efforts to scrutinize conservative groups while working to

"IR.C. § 501(c)(4).

> LR.C. § 501(c)(4); Treas. Reg. § 1.501(c)(4)-1(a)(2).

3 TREASURY INSPECTOR GEN. FOR TAX ADMIN., INAPPROPRIATE CRITERIA WERE USED TO IDENTIFY TAX-EXEMPT

APPLICATIONS FOR REVIEW (May 14, 2013).

* Gregory Korte, IRS Approved Liberal Groups while Tea Party in Limbo, USA Today, May 15, 2013.

Z Eliana Johnson, Lois Lerner at the FEC, NAT’L REVIEW (May 23, 2013) [hereinafter Lois Lerner at the FEC].
Id

7 Id.; Rebekah Metzler, Lois Lerner: Career Gov't Employee Under Fire, U.S. NEWS & WORLD REP. (May 30,

2013), available at http://www.usnews.com/news/articles/2013/05/30/lois-lerner-career-government-employee-

under-fire (last accessed Jan. 14, 2014).
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maintain a veneer of objective enforcement. Following the Supreme Court’s 2010 decision in
Citizens United v. Federal Election Commission, the IRS faced pressure from voices on the left
to heighten scrutiny of applicants for tax-exempt status. IRS EO employees in Cincinnati
identified the first Tea Party applicants and promptly forwarded these applications to IRS
headquarters in Washington, D.C. for further guidance. Officials in Washington, D.C. directed
IRS employees in Cincinnati to isolate Tea Party applicants even though the IRS had not
developed a process for approving their applications.

While IRS employees were screening applications, documents show that Lerner and other
senior officials contemplated concerns about the “hugely influential Koch brothers,” and that
Lerner advised her IRS colleagues that her unit should “do a c4 project next year” focusing on
existing organizations.® Lerner even showed her recognition that such an effort would approach
dangerous ground and would have to be engineered as not a “per se political project.””
Underscoring a political bias against the lawful activity of such groups, Lerner referenced the
political pressure on the IRS to “fix the problem” of 501(c)(4) groups engaging in political
speech at an event sponsored by Duke University’s Sanford School of Public Policy. o

Lerner not only proposed ways for the IRS to scrutinize groups with 501(c)(4) status, but
also helped implement and manage hurdles that hindered and delayed the approval of groups
applying for 501(c)(4) status. In early 2011, Lerner directed the manager of the IRS’s EO
Technical Unit to subject Tea Party cases to a “multi-tier review” system.'' She characterized
these Tea Party cases as “very dangerous,” and believed that the Chief Counsel’s office should
“be in on” the review process.'> Lerner was extensively involved in handling the Tea Party
cases—from directing the review process to receiving periodic status updates. 3 Other IRS
employees would later testify that the level of scrutiny Lemer ordered for the Tea Party cases
was unprecedented. 14

Eventually, Lerner became uncomfortable with the burgeoning number of conservative
organizations facing immensely heightened scrutiny from a purportedly apolitical agency.
Consistent with her past concerns that scrutiny could not be “per se political,” she ordered the
implementation of a new screening method. Without doing anything to inform applicants that
they had been subject to inappropriate treatment, this sleight of hand added a level of deniability
for the IRS that officials would eventually use to dismiss accusations of political motivations —
she broadened the spectrum of groups that would be scrutinized going forward.

8 E-mail from Paul Streckfus to Paul Streckfus (Sept. 15, 2010) (EO Tax Journal 2010-130); E-mail from Lois
Lemner, IRS, to Cheryl Chasin et al., IRS (Sept. 15, 2010). {IRSR 191032-33].

? E-mail from Lois Lerner, IRS, to Cheryl Chasin et al., IRS (Sept. 16, 2010). [IRSR 191030]

10 John Sexton, Lois Lerner Discusses Political Pressure on the IRS in 2010, BREITBART.COM, Aug. 6, 2013.

" Transcribed Interview of Michael Seto, IRS, in Wash., D.C., at 34 (July 11, 2013).

' E-mail from Lois Lerner, IRS, to Michael Seto, IRS (Feb. 1, 2011). [IRSR 161810-11]

13 Justin Lowe, IRS, Increase in (c)(3)/(c)(4) Advocacy Org. Applications (June 27, 2011). [IRSR 2735]; E-mail
from Judith Kindell, IRS, to Lois Lerner, IRS (July 18, 2012). [IRSR 179406]

4 See, e. g., Transcribed interview of Carter Hull, IRS, in Wash., D.C. (June 14, 2013); Transcribed interview of
Elizabeth Hofacre, IRS, in Wash., D.C. (May 31, 2013).
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- - When Congress asked Lerner about a shift in criteria, she flatly denied it along with
allegations about disparate treatment.'® Even as targeting continued, Lerner engaged in a
surreptitious discussion about an “off-plan” effort to restrict the right of existing 501(c)(4)
applicants to participate in the political process through new regulations made outside
established protocols for disclosing new regulatory action. !¢ E-mails obtained by the Committee
show she and other seemingly like-minded IRS employees even discussed how, if an aggrieved
Tea Party applicant were to file suit, the IRS might get the chance to showcase the scrutiny it had
applied to conservative applicants. 17 IRS officials seemed to envision a potential lawsuit as an
expedient vehicle for bypassing federal laws that protect the anonymity of applicants denied tax
exempt status.’® Lerner surmised that Tea Party groups would indeed opt for litigation because,
in her mind, they were “itching for a Constitutional challenge.”"’

Through e-mails, documents, and the testimony of other IRS officials, the Committee has
learned a great deal about Lois Lerner’s role in the IRS targeting scandal since the Committee
first issued a subpoena for her testimony. She was keenly aware of acute political pressure to
crack down on conservative-leaning organizations. Not only did she seek to convey her
agreement with this sentiment publicly, she went so far as to engage in a wholly inappropriate
effort to circumvent federal prohibitions in order to publicize her efforts to crack down on a
particular Tea Party applicant. She created unprecedented roadblocks for Tea Party
organizations, worked surreptitiously to advance new Obama Administration regulations that
curtail the activities of existing 501(c)(4) organizations — all the while attempting to maintain an
appearance that her efforts did not appear, in her own words, “per se political.”

Lerner’s testimony remains critical to the Committee’s investigation. E-mails dated
shortly before the public disclosure of the targeting scandal show Lemner engaging with higher
ranking officials behind the scenes in an attempt to spin the imminent release of the TIGTA
report.”’ Documents and testimony provided by the IRS point to her as the instigator of the
IRS’s efforts to crack down on 501(c)(4) organizations and the singularly most relevant official
in the IRS targeting scandal. Her unwillingness to testify deprives Congress the opportunity to
have her explain her conduct, hear her response to personal criticisms levied by her IRS
coworkers, and provide vital context regarding the actions of other IRS officials. In a recent
interview, President Obama broadly asserted that there is not even a “smidgeon of corruption” in
the IRS targeting scandal.?! If this is true, Lois Lerner should be willing to return to Congress to
testify about her actions. The public needs a full accounting of what occurred and who was
involved. Through its investigation, the Committee seeks to ensure that government officials are
never in a position to abuse the public trust by depriving Americans of their Constitutional right
to participate in our democracy, regardless of their political beliefs. This is the only way to
restore confidence in the IRS.

'* Briefing by IRS staff to Committee staff (Feb. 24, 2012); see Letter from Darrell Issa & Jim Jordan, H. Comm. on

Oversight & Gov't Reform, to Lois Lerner, IRS (May 14, 2013).

'® E-mail from Ruth Madrigal, Dep’t of the Treasury, to Victoria Judson et al., IRS (June 14, 2012). [IRSR 305906]

:; E-mail from Nancy Marks, IRS, to Lois Lerner, Holly Paz, & David Fish, IRS (Mar. 29, 2013). [IRSR 190611]
Id.

1% E-mail from Lois Lerner, IRS, to Nancy Marks, Holly Paz, & David Fish, IRS (Apr. 1. 2013). [IRSR 190611]

2 See, e.g., E-mail from Lois Lerner, IRS, to Michelle Eldridge et al., IRS (Apr. 23, 2013). [IRSR 196295]; E-mail

from Nikole Flax, IRS, to Lois Lerner, IRS (Apr. 23, 2013). [IRSR 189013]

=L “Not even a smidgeon of corruption”: Obama downplays IRS, other scandals, FOX NEWS, Feb. 3, 2014.

5
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I11. Background: IRS Targeting and Lois Lerner’s Involvement

In February 2012, the Committee received complaints from several congressional offices
alleging that the IRS was delaying the approval of conservative-oriented organizations for tax-
exempt status. On February 17, 2012, Committee staff requested a briefing from the IRS about
this matter. On February 24, 2012, Lerner and other IRS officials provided the Committee staff
with an informal briefing. The Committee continued to receive complaints of disparate
treatment by the IRS EO office, and the matter continued to garner media attention. 22 On March
27, 2012, the Oversight and Government Reform Committee sent Lerner a joint letter requesting
information about development letters that the IRS sent several applicants for tax-exempt status.
In response, Lerner participated in a briefing with Committee staff on April 4, 2012. She also
sent two letters to the Committee, dated April 26, 2012, and May 4, 2012, in response to the
Committee’s March 27, 2012 letter. Lerner’s responses largely focused on rules, regulations,
and IRS processes for evaluating applications for tax-exempt status. In the course of responding
to the Committee’s request for information, Lerner made several false statements, which are
discussed below in greater detail.

A. Lerner’s False Statements to the Committee

During the February 24, 2012, briefing, Committee staff asked Lerner whether the
criteria for evaluating tax-exempt applications had changed at any point. Lerner responded that
the criteria had not changed. In fact, they had. According to the Treasury Inspector General for
Tax Administration (TIGTA), in late June 2011, Lerner directed that the criteria used to identify
applications be changed.” This was the first time Lerner made a false or misleading
statement during the Committee’s investigation.

On March 1, 2012, the Committee requested that TIGTA begin investigating the IRS
process for evaluating tax-exempt applications. Committee staff and TIGTA met on March 8,
2012 to discuss the scope of TIGTA’s investigation. TIGTA’s investigation commenced
immediately and proceeded concurrently with the Committee’s investigation.

During another briefing on April 4, 2012, Lerner told Committee staff that the
information the IRS was requesting in follow-up letters to conservative-leaning groups—which,
in some cases, included a complete list of donors and their respective contributions—was not out

*? See, e.g., Janie Lorber, IRS Oversight Reignites Tea Party Ire: Agency’s Already Controversial Role is in Dispute
After Questionnaires Sent to Conservative Groups, ROLL CALL, Mar. 8, 2012, available at
http://www.rollcall.com/issues/57 106/IRS-Oversight-Reignites-Tea-Party-Ire-212969-1 . html; Susan Jones, RS
Accused of ‘Intimidation Campaign’ Against Tea Party Groups, CNSNEWS.COM, Mar. 7, 2012,
http://ensnews.com/news/article/irs-accused-intimidation-campaign-against-tea-party-groups; Perry Chiaramonte,
Numerous Tea Party Chapters Claim IRS Attempts to Sabotage Nonprofit Status, FOX NEWS, Feb. 28, 2012,
http://www.foxnews.com/politics/2012/02/28/numerous-tea-party-chapters-claim-irs-attempting-to-sabotage-non-
profit-status/.

* Briefing by IRS staff to Committee staff (May 13, 2013); Treasury Inspector Gen. for Tax Admin., Inappropriate
Criteria Were Used to Identify Tax-Exempt Applications for Review (May 2013) (2013-10-053), at 7, available at
http://www.treasury.govitigta/auditreports/2013reports/201310053fr.pdf [hereinafter TIGTA Audit Rpt.].

6
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of the ordinary. Moreover, on April 26, 2012, in Lerner’s first written response to the
Committee’s request for information, Lerner wrote that the follow-up letters to conservative
applicants were “in the ordinary course of the application process to obtain the information as the
IRS deems it necessary to make a determination whether the organization meets the legal
requirements for tax-exempt status.”**

In fact, the scope of the information that EO requested from conservative groups was
extraordinary. At a briefing on May 13, 2013, IRS officials, including Nikole Flax, the IRS
Commissioner’s Chief of Staff, could not identify any other instance in the agency’s history in
which the IRS asked groups for a complete list of donors with corresponding amounts. These
marked the second and third times Lerner made a false or misleading statement during the
Committee’s investigation.

On May 4, 2012, in her second written response to the Committee, Lerner justified the
extraordinary requests for additional information from conservative applicants for tax-exempt
status.”> Among other things, Lerner stated, “the requests for information . . . are not beyond the
scope of Form 1024 [the application for recognition under section 501 (c)(4)].*¢

According to TIGTA, however, at some point in May 2012, the IRS identified seven
types of information, including requests for donor information, which it had inappropriately
requested from conservative groups. In fact, according to the TIGTA report, Lerner had received
a list of these unprecedented questions on April 25, 2012—more than one week before she sent a
response letter to the Committee defending the additional scrutiny applied by EO to certain
applicants. Lerner’s statement about the information requests was the fourth time she
made a false or misleading statement during the Committee’s investigation.

During the May 10, 2013, American Bar Association (ABA) tax conference, Lerner
revealed, through a question she planted with an audience member,”’ that the IRS knew that
certain conservative groups had in fact been targeted for additional scrutiny.”® She blamed the
inappropriate actions of the IRS on “line people” in Cincinnati. She stated:

** Letter from Lois G. Lerner, Director, Exempt Orgs., IRS, to Hon. Darrell Issa, Chairman, H. Comm. on Oversight
& Gov’t Reform (Apr. 26, 2012).

5 Letter from Lois G. Lerner, Director, Exempt Orgs., IRS, to Hon. Darrell Issa, Chairman, H. Comm. on Oversight
& Gov’t Reform (May 4, 2012).

*Id atl.

" Hearing on the IRS Targeting Conservative Groups: Hearing before the H. Comm. on Ways & Means, 113th
Cong. (2013) (question and answer with Rep. Nunes); Bernie Becker, Question that Revealed IRS Scandal was
Planted, Chief Admits, THE HILL, May 17, 2013, available at http://thehill.com/blogs/on-the-money/domestic-
taxes/1 508 78-question-that-revealed-irs-scandal-was-planted-chief-admits; Abby Phillip, IRS Planted Question
About Tax Exempt Groups, ABC NEWS, May 17, 2013, http://abcnews.go.com/blogs/politics/2013/05/irs-planted-
question-about-tax-exempt-groups/.

* John D. McKinnon & Corey Boles, IRS Apologizes for Scrutiny of Conservative Groups, WALL ST. J., May 10,
2013, available at http://online.wsj.com/news/articles/SB10001424127887323744604578474983310370360;
Jonathan Weisman, IRS Apologizes to Tea Party Groups Over Audits of Applications for Tax Exemption, N.Y.
TIMES, May 10, 2013; Abram Brown, IRS, to Tea Party: Sorry We Targeted You & Your Tax Status, FORBES, May
10, 2013, available at http://www forbes.com/sites/abrambrown/2013/05/10/irs-to-tea-party-were-sorry-we-
targeted-your-taxes/.
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- So our line people in Cincinnati who handled the applications did what we
~ call centralization of these cases. They centralized work on these in one
particular group. . . . However, in these cases, the way they did the
centralization was not so fine. Instead of referring to the cases as advocacy
cases, they actually used case names on this list. They used names like Tea
Party or Patriots and they selected cases simply because the applications
had those names in the title. That was wrong, that was absolutely
incorrect, insensitive, and inappropriate — that’s not how we go
about selecting cases for further review. We don’t select for review
because they have a particular name.”’

This revelation occurred two days after members of the House Ways and Means
Oversight Subcommittee on May 8, 2013, had asked Lerner for an update on the IRS’s internal
investigation into allegations of improper targeting at a hearing.*® During the hearing, she
declined to answer and directed Members to questionnaires on the IRS website. Lerner’s failure
to disclose relevant information to the House Ways and Means Committee—opting instead to
leak the damaging information during an obscure conference—was the first in a series of
attempts to obstruct the congressional investigation into targeting of conservative groups.

B. The Events of May 14, 2013

Three significant events occurred on May 14, 2013. First, TIGTA released its final audit
report, finding that the IRS used inappropriate criteria and politicized the process to evaluate
organizations for 501(c)(4) tax-exempt status.’! Specifically, TIGTA found that beginning in
early 2010, the IRS used inappropriate criteria to target certain groups based on their names and
political positions.** According to the report, “ineffective management” allowed the
development and use of inappropriate criteria for more than 18 months.*®> The IRS’s actions also
resulted in “substantial delays in processing certain applications.”** TIGTA found that the IRS
delayed beginning work on a majority of targeted cases for 13 months.>> The IRS also sent
follow-up requests for additional information to targeted organizations. During its audit, TIGTA
“determined [these follow-up requests] to be unnecessary for 98 (58 percent) of 170
organizations” that received the requests.

Second, the Department of Justice announced that it had launched an FBI investigation
into potential criminal violations in connection with the targeting of conservative tax-exempt

¥ Rick Hasen, Transcript of Lois Lerner’s Remarks at Tax Meeting Sparking IRS Controversy, ELECTION LAW
BLOG (May 11, 2013, 7:37AM) http://electionlawblog.org/?p=50160 (emphasis added).

% Hearing on the Oversight of Tax-Exempt Orgs.: Hearing before the H. Comm. on Ways & Means, Subcomm. on
Oversight, 113th Cong. (2013).

*' TIGTA Audit Rpt., supra note 23.

21d at6.

P 1d at12.

*1d ats.

* Id. at 14.

*1d at18.
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organizations.’’ Despite this announcement, FBI Director Robert Mueller was unable to provide
even the most basic facts about the status of the FBI’s investigation when he testified before
Congress on June 13, 2013.%® He testified a month after the Attorney General announced the
FBTI’s investigation, calling the matter “outrageous and unacceptable.”*® Chairman Issa and
Chairman Jordan wrote to incoming FBI Director James B. Comey on September 6, 2013, with
questions about the Bureau’s progress in undertaking its investigation into the findings of the
May 14, 2013, TIGTA targeting report.*” While the FBI responded to the Committee’s request
on October 31, 2013, it failed to produce any documents in response to the Committee’s request
and has refused to provide briefings on related issues. Chairman Issa and Chairman Jordan
wrote to Director Comey again on December 2, requesting documents and information relating
to the Bureau’s response to the Committee’s September 6 letter.*! To date, the Bureau has
responded with scant information, leaving open the possibility the Committee will have to
explore other options to compel DOJ into providing the materials requested. *?

Third, Chairman Issa and Chairman Jordan sent a letter to Lerner outlining each instance
that she provided false or misleading information to the Committee. The letter also pointed out
Lerner’s failure to be candid and forthright regarding the IRS’s internal review and subsequent
findings related to targeting of conservative-oriented organizations. The Chairmen’s letter
stated:

Moreover, despite repeated questions from the Committee over a year ago
and despite your intimate knowledge of the situation, you failed to inform
the Committee of IRS’s plan, developed in early 2010, to single out
conservative groups and how that plan changed over time. You also failed
to inform the Committee that IRS launched its own internal review of this
matter in late March 2012, or that the internal review was completed on
May 3, 2012, finding significant problems in the review process and a
substantial bias against conservative groups. At no point did you or
anyone else at IRS inform Congress of the results of these findings.*?

37 Transcript: Holder on IRS, AP, Civil Liberties, Boston, WALL STREET J. BLOG (May 14, 2013, 4:51PM),
http://blogs.wsj.com/washwire/2013/05/14/transcript-holder-on-irs-ap-civil-liberties-boston/; Rachel Weiner, Holder
Has Ordered IRS Investigation, WASH. POST, May 14, 2013, available at
http://www.washingtonpost.com/blogs/post-politics/wp/2013/05/14/holder-has-ordered-irs-investigation/
[hereinafter Weiner].

8 Hearing on the Federal Bureau of Investigation: Hearing before the H. Comm. on the Judiciary, 113th Cong.
(2013) (question and answer with Rep. Jordan).

¥ Weiner, supra note 37.

40 Letter from Hon. Darrell E. Issa, Chairman, H. Comm. on Oversight & Gov’t Reform, & Hon. Jim Jordan,
Chairman, Subcomm. on Econ. Growth, Job Creation & Reg. Affairs, to Hon. James B. Comey, Director, Federal
Bureau of Investigation (Sept. 6, 2013).

41 Letter from Hon. Darrell E. Issa, Chairman, H. Comm. on Oversight & Gov’t Reform, & Hon. Jim Jordan,
Chairman, Subcomm. on Econ. Growth, Job Creation & Reg. Affairs, to Hon. James B. Comey, Director, Federal
Bureau of Investigation (Dec. 2, 2013).

2 See id. at 3.

4 Letter from Hon. Darrell Issa, Chairman, H. Comm. on Oversight & Gov’t Reform, & Hon. Jim Jordan,
Chairman, H. Subcomm. on Econ. Growth, Job Creation, & Regulatory Affairs, to Lois G. Lerner, Director, Exempt
Orgs., IRS (May 14, 2013).
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The letter requested additional documents and communications between Lerner and her
colleagues, and urged the IRS and Lerner to cooperate with the Committee’s efforts to uncover
the extent of the targeting of conservative groups. Lerner did not cooperate.

I1. Lerner’s Failed Assertion of her Fifth Amendment Privilege

In advance of a May 22, 2013 hearing regarding TIGTA’s report, the Committee
formally invited Lerner to testify. Other witnesses invited to appear were Neal S. Wolin, Deputy
Treasury Secretary, Douglas Shulman, former IRS Commissioner, and J. Russell George, the
Treasury Inspector General for Tax Administration. Wolin, Schulman, and George all agreed to
appear voluntarily. Lerner’s testimony was necessary to understand the rationale for and extent
of the IRS’s practice of targeting certain tax-exempt groups for heightened scrutiny. By then, it
was well known that Lerner had extensive knowledge of the scheme to target conservative
groups. In addition to the fact that she was director of the Exempt Organizations Division, the
Committee believed, as set forth above, that Lerner made numerous misrepresentations of fact
related to the targeting program. The Committee’s hearing intended to answer important
questions and set the record straight about the IRS’s handling of tax-exempt applications.

However, prior to the hearing, Lerner’s attorney informed Committee staff that she would
assert her Fifth Amendment privilege**—a refusal to appear before the Committee voluntarily to
answer questions. As a result, the Chairman issued a subpoena on May 17, 2013, to compel her
testimony at the Committee hearing on May 22, 2013. On May 20, 2013, William Taylor III,
representing Lerner, sent the Chairman a lefter advising that Lerner intended to invoke her Fifth
Amendment privilege against self incrimination.*> For this reason, Taylor requested that Lerner
be excused from appearing.*® On May 21, 2013, the Chairman responded to Taylor’s letter,
informing him that her attendance at the hearing was necessary due to “the possibility that
[Lerner] will waive or choose not to assert the privilege as to at least certain questions of interest
to the Committee.”*’ The subpoena that compelled her appearance remained in place.*®

A. Lerner Gave a Voluntary Statement at the May 22, 2013 Hearing

On May 22, 2013, Lerner appeared with the other invited witnesses. The events that
followed are now well known. Rather than properly asserting her Fifth Amendment privilege,
Lerner, in the opinion of the Committee, the House General Counsel, and many legal scholars,
waived her privilege by making a voluntary statement of innocence. Instead of remaining silent
and declining to answer questions, with the exception of stating her name, Lerner read a lengthy
statement professing her innocence:

# Letter from Mr. William W. Taylor, Partner, Zuckerman Spaeder LLP, to Hon. Darrell E. Issa, Chairman, H.
g}omm. on Oversight & Gov’t Reform (May 20, 2013).

D
“ld
47 Letter from Hon. Darrell Issa, Chairman, Comm. on Oversight & Gov’t Reform to Mr. William W. Taylor, III,
Zuckerman Spaeder, May 21, 2013,
®1d
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-Good morning, Mr. Chairman and members of the Committee. My name

is Lois Lerner, and I'm the Director of Exempt Organizations at the
Internal Revenue Service.

I have been a government employee for over 34 years. I initially practiced
law at the Department of Justice and later at the Federal Election
Commission. In 2001, I became — I moved to the IRS to work in the
Exempt Organizations office, and in 2006, 1 was promoted to be the
Director of that office.

% %k 3k

On May 14th, the Treasury inspector general released a report finding that
the Exempt Organizations field office in Cincinnati, Ohio, used
inappropriate criteria to identify for further review applications for
organizations that planned to engage in political activity which may mean
that they did not qualify for tax exemption. On that same day, the
Department of Justice launched an investigation into the matters described
in the inspector general’s report. In addition, members of this committee
have accused me of providing false information when I responded to
questions about the IRS processing of applications for tax exemption.

I have not done anything wrong. I have not broken any laws. I have
not violated any IRS rules or regulations, and I have not provided

false information to this or any other congressional committee.

And while I would very much like to answer the Committee’s questions
today, I've been advised by my counsel to assert my constitutional right
not to testify or answer questions related to the subject matter of this
hearing. After very careful consideration, I have decided to follow my
counsel’s advice and not testify or answer any of the questions today.

Because I'm asserting my right not to testify, I know that some people will
assume that I've done something wrong. I have not. One of the basic
functions of the Fifth Amendment is to protect innocent individuals, and
that is the protection I'm invoking today. Thank you.*’

B. Lerner Authenticated a Document during the Hearing

Prior to Lerner’s statement, Ranking Member Elijah E. Cummings sought to introduce
into the record a document containing Lerner’s responses to questions posed by TIGTA. After

H3499

% Hearing on the IRS: Targeting Americans for Their Political Beliefs: Hearing before the H. Comm. on Oversight
& Gov’t Reform, 113thCong. 22 (2013) (H. Rept. 113-33) (statement of Lois Lerner, Director, Exempt Orgs., IRS]
[hereinafter May 22, 2013 IRS Hearing] (emphasis added).
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document offered into the record by the Ranking Member.” % In response to questions from
Chairman Issa, she stated:

Next, the Chairman asked Lerner to reconsider her position on testifying and stated that he

Chairman Issa: Ms. Lemer, earlier the ranking member made me aware
of a response we have that is purported to come from you in regards to
questions that the IG asked during his investigation. Can we have you
authenticate simply the questions and answers previously given.to the
inspector general?

Ms. Lerner: Idon’t know what that is. I would have to look at it.

Chairman Issa: Okay. Would you please make it available to the
witness?

Ms. Lerner: This appears to be my response.

Chairman Issa: So it’s your testimony that as far as your recollection,
that is your response?

Ms. Lerner: That’s correct.”!

believed she had waived her Fifth Amendment privilege by giving an opening statement and
authenticating a document.” Lerner responded: “I will not answer any questions or testify about
the subject matter of this Committee’s meeting.””

C. Representative Gowdy’s Statement Regarding Lerner’s Waiver

After Lerner refused to answer any questions, Representative Trey Gowdy sought recognition at
the hearing. He stated:

Mr. Issa, Mr. Cummings just said we should run this like a courtroom, and
I agree with him. She just testified. She just waived her Fifth Amendment
right to privilege. You don’t get to tell your side of the story and then not
be subjected to cross examination. That’s not the way it works. She
waived her right of Fifth Amendment privilege by issuing an opening
statement. She ought to stay in here and answer our questions.™*

0 Id. at 23 (statement of Lois Lerner, Director, Exempt Orgs., IRS).

SUId.
2 1d.
33 ]Cf.
34 Id.
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Shortly after Representative Gowdy’s comments, Chairman Issa excused Lerner, reserving the
option to recall her at a later date. Chairman Issa stated that Lerner was excused “subject to
recall after we seek specific counsel on the questions of whether or not the constitutional right of
the Fifth Amendment has been properly waived.”> Rather than adjourning the hearing on May
22,2013, the Chairman recessed it, in order to reconvene at a later date after a thorough analysis
of Lerner’s actions.

D. Committee Business Meeting to Vote on Whether Lerner Waived Her
Fifth Amendment Privilege

On June 28, 2013, the Chairman convened a business meeting to allow the Committee to
vote on whether Lerner waived her Fifth Amendment privilege. The Chairman made clear that
he recessed the May 22, 2013 hearing so as not to “make a quick or uninformed decision.”® He
took more than five weeks to review the circumstances, facts, and legal arguments related to
Lerner’s voluntary statements.”’ The Chairman reviewed advice from the Office of General
Counsel of the U.S. House of Representatives, arguments presented by Lerner’s counsel, and the
relevant legal precedent.”® After much deliberation, he determined that Lerner waived her
constitutional privilege when she made a voluntary opening statement that involved several
specific denials of various allegations.”® Chairman Issa stated:

Having now considered the facts and arguments, I believe Lois Lerner
waived her Fifth Amendment privileges. She did so when she chose to
make a voluntary opening statement. Ms. Lerner’s opening statement
referenced the Treasury IG report, and the Department of Justice
investigation, and the assertions she previously had provided -- sorry --
and the assertions that she had previously provided false information to
the committee. She made four specific denials. Those denials are at the
core of the committee’s investigation in this matter. She stated that she
had not done anything wrong, not broken any laws, not violated any IRS
rules or regulations, and not provided false information to this or any other
congressional committee regarding areas about which committee members
would have liked to ask her questions. Indeed, committee members are
still interested in hearing from her. Her statement covers almost the entire
range of questions we wanted to ask when the hearing began on May 22.%

Lerner’s counsel disagreed with the Chairman’s assessment that his client waived her
constitutional privilegc:.61 In a letter dated May 30, 2013, Lerner’s counsel argued that she had

> Id. at 24.
% Business Meeting, H. Comm. on Oversight & Gov’t Reform (June 28, 2013).
57
Id
*Id. at 5.
*Id.
% Jd. (emphasis added)
8! Letter from William W. Taylor, III, Zuckerman Spaeder LLP, to Hon. Darrell Issa, Chairman, H. Comm. on
Oversight & Gov’t Reform (May 30, 2013) {hereinafter May 30, 2013 Letter].
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not waived the privilege.®* Specifically, he argued that a witness compelled to appear and
answer questions does not waive her Fifth Amendment privilege by giving testimony
proclaiming her innocence.® He cited the example of Isaacs v. United States, in which a witness
subpoenaed to appear before a grand jury testified that he was not guilty of any crime while at
the same time invoking his Fifth Amendment privilege.** The U.S. Court of Appeals for the
Eighth Circuit rejected the government’s waiver argument, holding that the witness’s “claim of
innocence . . . did not preclude him from relying upon his Constitutional privilege.”®

Lerner’s lawyer further argued that the law is no different for witnesses who proclaim
their innocence before a congressional committee.®® In United States v. Haag, a witness
subpoenaed to appear before a Senate committee investigating links to the Communist Party
testified that she had “never engaged in espionage,” but invoked her Fifth Amendment privilege
in declining to answer questions related to her alleged involvement with the Communist Party.®’
The U.S. District Court for the District of Columbia held that the witness did not waive her Fifth
Amendment privilege.®® In United States v. Costello, a witness subpoenaed to appear before a
Senate committee investigating his involvement in a major crime syndicate testified that he had
“always upheld the Constitution and the laws” and provided testimony on his assets, but invoked
his Fifth Amendment privilege in declining to answer questions related to his net worth and
indebtedness.® The U.S. Court of Appeals for the Second Circuit held that the witness did not
waive his constitutional privilege.”

The cases cited by Lerner’s lawyer do not apply to the facts in this matter. The Fifth
Amendment provides that “[n]o person . . . shall be compelled in any criminal case to be a
witness against himself.”’" By choosing to give an opening statement, Lerner cannot then claim
the Fifth Amendment privilege to avoid answering questions on the subject matter contained in
that statement.”” It is well established that a witness “may not testify voluntarily about a subject
and then invoke the privilege against self-incrimination when questioned about the details.”” In
such a case, “[t]he privilege is waived for the matters to which the witness testifies. . ..”"*

Furthermore, a witness may waive the privilege by voluntarily giving exculpatory
testimony. In Brown v. United States, for example, the Supreme Court held that “a denial of any
activities that might provide a basis for prosecution” waived the privilege.”> The Court

Id.

1

%256 F.2d 654, 656 (8th Cir. 1958).

% Id. at 661.

86 May 30, 2013 Letter, supra note 61.

7142 F. Supp. 667-669 (D.D.C. 1956).

8 1d at 671-72.

9198 F.2d 200, 202 (2d Cir. 1952).

0 1d. at 202-03.

"' U.S. CONST., amend. V.

7 See Brown v. United States, 356 U.S. 148 (1958).

3 Mitchell v. United States, 526 U.S. 314, 321 (1999) (“A witness may not pick and choose what aspects of a
particular subject to discuss without casting doubt on the trustworthiness of the statements and diminishing the
integrity of the factual inquiry.”).

“

7 Brown, 356 U.S. at 154-55.
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analogized the situation to one in which a criminal defendant takes the stand and testifies on his
own behalf, and then attempts to invoke the Fifth Amendment on cross-examination.”®

Even though the Committee’s subpoena compelled her to appear at the hearing, Lerner
made an entirely voluntary statement. She denied breaking any laws, she denied breaking any
IRS rules, she denied providing false information to Congress—in fact, she denied any
wrongdoing whatsoever. Then she refused to answer questions posed by the Committee
Members and exited the hearing.

On the morning of June 28, 2013, the Committee convened a business meeting to
consider a resolution finding that Lois Lerner waived her Fifth Amendment privilege against
self-incrimination when she made a voluntary opening statement at the Committee’s May 22,
2013, hearing entitled “The IRS: Targeting Americans for Their Political Beliefs.””’ After
lengthy debate, the Committee approved the resolution by a vote of 22 ayes to 17 nays.

E. Lois Lerner Continues to Defy the Committee’s Subpoena

Following the Committee’s resolution that Lerner waived her Fifth Amendment
privilege, Chairman Issa recalled her to testify before the Committee. On February 25, 2014,
Chairman Issa sent a letter to Lerner’s attorney advising him that the May 22, 2013 hearing
would reconvene on March 5, 2014.”° The letter also advised that the subpoena that compelled
Lerner to appear on May 22, 2013 remained in effect.®

Because of the possibility that she would choose to answer some or all of the
Committee’s questions, Chairman Issa required Lerner to appear in person on March 5, 2014.
When the May 22, 2013 hearing, entitled “The IRS: Targeting Americans for Their Political
Beliefs,” was reconvened, Chairman Issa noted that the Committee might hold Lois Lerner in
contempt of Congress if she continued to refuse to answer questions, based on the fact that the
Committee had resolved that Lerner waived her Fifth Amendment privilege.

Despite the fact that Lerner was compelled by a duly issued subpoena and had been
warned by Chairman Issa of the possibility of contempt proceedings, and despite the Committee
having previously voted that she waived her Fifth Amendment privilege, Lerner continued to
assert her Fifth Amendment privilege, and refused to answer any questions posed by Members of
the Committee. Chairman Issa subsequently adjourned the hearing and excused Lerner from the
hearing room. At that point, it was clear Lerner would not comply with the Committee’s
subpoena for testimony.

rd
77 Business Meeting, H. Comm. on Oversight & Gov’t Reform (June 28, 2013).
78 Id. at 65-66.
7 Letter from Hon. Darrell E. Issa, Chairman, H. Comm. On Oversight & Gov't Reform to William W. Taylor IIL,
%uckerman Spaeder LLP (Feb. 25, 2014).
Id.
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. Following Lemner’s appearance before the Committee on March 5, 2014, her lawyer
revealed during a press conference that she had sat for an interview with Department of Justice
prosecutors and TIGTA staff within the past six months.?! According to the lawyer, the
interview was unconditional and not under oath, and prosecutors did not grant her immunity.*
This interview weakens the credibility of her assertion of the Fifth Amendment privilege before
the Committee. More broadly, it calls into question the basis for the assertion in the first place.

II1. Lerner’s Testimony Is Critical to the Committee’s Investigation

Prior to Lerner’s attempted assertion of her Fifth Amendment privilege, the Committee
believed her testimony would advance the investigation of the targeting of tax-exempt
conservative-oriented organizations. The following facts supported the Committee’s assessment
of the probative value of Lerner’s testimony:

o Lerner was head of the IRS Exempt Organization’s division, where the targeting
of conservative groups occurred. She managed the two IRS divisions most
involved with the targeting — the EO Determinations Unit in Cincinnati and the EO
Technical Unit in Washington, D.C.

¢ Lerner has not provided any testimony since the release of TIGTA’s audit.
Committee staff have conducted transcribed interviews of numerous IRS officials in
Cincinnati and Washington. Without testimony from Lois Lerner, however, the
Committee will never be able to fully understand the IRS’s actions. Lerner has
unique, first-hand knowledge of how and why the IRS decided to scrutinize
conservative applicants.

o Acting Commissioner Daniel Werfel did not interview Lerner as part of his
ongoing internal review. In finding no intentional wrongdoing associated with the
targeting of conservative groups, Werfel never spoke to Lois Lerner. Furthermore,
Werfel lacks the power to require Lerner to provide answers.

¢ Lerner’s signature appears on harassing letters the IRS sent to targeted groups.
As part of the “development” of the cases, the IRS sent harassing letters to the
targeted organizations, asking intrusive questions consistent with guidance from
senior IRS officials in Washington. Letters sent under Lois Lerner’s signature
included inappropriate questions, including requests for donor information.

* Lerner appears to have edited the TIGTA report. According to documents
provided by the IRS, Lerner was the custodian of a draft version of the TIGTA report
that contained tracked changes and written edits that became part of the final report.

# John D. McKinnon, Former IRS Official Lerner Gave Interview to DOJ, WALL ST. I., Mar. 6, 2014,
http://blogs.wsj.com/washwire/2014/03/06/former-irs-official-lerner-gave-interview-to-doj/.
82

Id.
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In addition, many of Lerner’s voluntary statements from May 22, 2013, have been refuted
by evidence obtained by the Committee. Contrary to her statement that she did not do “anything
wrong,” the Committee knows that Lerner was intrinsically involved in the IRS’s inappropriate
treatment of tax-exempt applicants. Contrary to Lerner’s plea that she has not “violated any IRS
rules or regulations,” the Committee has learned that Lerner transmitted sensitive taxpayer
information to her non-official e-mail account in breach of IRS rules. Contrary to Lerner’s
statement that she has not provided “false information to this or any other congressional
committee,” the Committee has confirmed that Lerner made four false and misleading statements
about the IRS’s screening criteria and information requests for tax-exempt applicants.

In the months following the May 22, 2013 hearing, and after the receipt of additional
documents from IRS, it is clear that Lerner’s testimony is essential to understanding the truth
regarding the targeting of certain groups. Subsequent to Lois Lerner’s Fifth Amendment waiver
during a hearing before the Committee on May 22, 2013, Committee staff learned through both
additional transcribed interviews and review of additional documents that she had a greater
involvement in targeting tax-exempt organizations than was previously understood.

A. Lerner’s Post-Citizens United Rhetoric

After the Supreme Court decided the Citizens United v. Federal Election Commission
case, holding that government of restrictions of corporations and associations’ expenditures on
political activities was unconstitutional,® the IRS faced mounting pressure from the public to
heighten scrutiny of applications for tax-exempt status. IRS officials in Washington played a
key role in the disparate treatment of conservative groups. E-mails obtained by the Committee
show that senior-level IRS officials in Washington, including Lerner, were well aware of the
pressure the agency faced, and actively sought to scrutinize applications from certain
conservative-leaning groups in response to public pressure.

On the same day of the Citizens United decision, White House Press Secretary Robert
Gibbs warned that Americans “should be worried that special interest groups that have already
clouded the legislative process are soon going to get involved in an even more active way in
doing the same thing in electing men and women to serve in Congress.”®* On J anuary 23, 2010,
President Obama proclaimed that the Citizens United “ruling strikes at our democracy itself” and
“opens the floodgates for an unlimited amount of special interest money into our cie:mocratcy.”85
Less than a week later, the President publicly criticized the decision during his State of the Union
address. The President declared:

With all due deference to separation of powers, last week the Supreme
Court reversed a century of law that I believe will open the floodgates for
special interests — including foreign corporations — to spend without limit

8 Citizens United v. Federal Election Comm., 558 U.S. 310 (2010).

8 The White House, Briefing by White House Press Secretary Robert Gibbs and PERAB Chief Economist Austan
Goolsbee (Jan. 21, 2010).

% The White House, Weekly Address: President Obama Vows to Continue Standing Up to the Special Interest on
Behalf of the American People (Jan. 23, 2010).
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.in our elections. I don’t think American elections should be bankrolled by
-America’s most powerful interests, or worse by foreign entities. They

should be decided by the American people.86

Over the next several months, the President continued his public tirade against the

May 7, 2014

decision, so-called “secret money” in politics, and the emergence of conservative grassroots
groups. In a July 2010 White House Rose Garden speech, the President proclaimed:

Because of the Supreme Court’s decision earlier this year in the Citizens
United case, big corporations . . . can buy millions of dollars worth of TV
ads — and worst of all, they don’t even have to reveal who’s actually
paying for the ads. . . . These shadow groups are already forming and
building war chests of tens of millions of dollars to influence the fall
elections.”’

During an August 2010 campaign event, the President declared:

Right now all around this country there are groups with harmless-sounding
names like Americans for Prosperity, who are running millions of dollars
of ads against Democratic candidates all across the country. And they
don’t have to say who exactly the Americans for Prosperity are. You
don’t know if it’s a foreign-controlled corporation. You don’t know if it’s
a big oil company, or a big bank. You don’t know if it’s a insurance [sic]
company that wants to see some of the provisions in health reform
repealed because it’s good for their bottom line, even if it’s not good for
the American people. ™

Similarly, while speaking at a September 2010 campaign event, the President stated:

the Supreme Court’s Citizens United opinion affected how the IRS identified and evaluated

Right now, all across this country, special interests are running millions of
dollars of attack ads against Democratic candidates. And the reason for
this is last year’s Supreme Court decision in Citizens United, which
basically says that special interests can gather up millions of dollars — they
are now allowed to spend as much as they want without limit, and they
don’t have to ever reveal who’s paying for these ads.®

These public statements criticizing conservative-leaning organizations in the aftermath of

applications. In September 2010, EO Tax Journal published an article critical of certain tax-
exempt organizations which purportedly engaged in political activity. % The article—published
several months after the Citizens United opinion and during the President’s tirade against the

8 The White House, Remarks by the President in the State of the Union Address (Jan. 27, 2010).
87 The White House, Remarks by the President on the DISCLOSE ACT (July 26, 2010).

8 The White House, Remarks by the President at a DNC Finance Event in Austin, Texas (Aug. 9, 2010).

¥ The White House, Remarks by the President at Finance Reception for Congressman Sestak (Sept. 20, 2010).
% E-mail from Paul Streckfus to Paul Streckfus (Sept. 15, 2010) (EO Tax Journal 2010-130) [IRSR 191032-33].
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decision—argued that tax-exempt groups, which participate in the political process, are abusing
their status.”’ Lerner sent the article to several IRS officials, including her senior advisor, Judy
Kindell. Lerner stated “I’m really thinking we need to do a ¢4 project next year.”"*

Kindell agreed with Lerner that the IRS should focus special attention on certain tax-
exempt groups.” Kindell conveyed her belief that tax-exempt groups participating in political
activities should not qualify as 501(c)(4) groups.” Lerner agreed with her senior advisor,
explaining in response that those tax-exempt groups which support political activity should be
subject to scrutiny from the IRS.”® Lerner wrote:”

From: Lerner Lois G

Sent: Wednesday, September 15, 2010 1:51 PM

To: Kindelf Judith E; Chasin Cheryl D; Ghougaslan Lautice A :
Co; Lehman Sue; Kall Jason € Downing Nanette M

Subject: RE: EO Tax Journal 2010-130

'm not saying this is correct--but there is a perception out there that that is what is
happening. My guess is most who conduct politicai activity never pay the tax on the
activity and we surely should be looking at that. Wouldn't that be a surprising furmn of
events. My object is not to look for political activity--more to see whether salf-

declared cds are really acting like c4s. Then we'll mave on to ¢5,¢8,¢7--it will fill up the
work plan forever!

Direclor, Exempt Organizations

Soon thereafter, Cheryl Chasin, an IRS official within the Exempt Organizations division,
replied to Lerner with the names of several organizations which, in Chasin’s opinion, were
engaging in political activity.”’ In turn, Lerner replied that the IRS officials “need to have a
plan” to handle the applications from certain tax-exempt groups.” Lerner wrote “We need to be
cautious so it isn’t a per se political project.””

91 I d

%2 E-mail from Lois Lerner, IRS, to Cheryl Chasin et al., IRS (Sept. 15, 2010). [TRSR 191032-33].

% E-mail from Judith Kindell, IRS, to Lois Lerner, Cheryl Chasin, & Laurice Ghougasian, IRS (Sept. 15, 2010)
[IRSR 191032].

Id.

*Id.

*1d

7 E-mail from Chery! Chasin, IRS, to Lois Lerner, Judith Kindell, & Laurice Ghougasian, IRS (Sept. 15, 2010).
[IRSR 191030]

%8 E-mail from Lois Lerner, IRS, to Chery! Chasin, Judith Kindell, & Laurice Ghougasian, IRS (Sept. 16, 2010).
[IRSR 191030]
A
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From: Lemer Lois G

Sent: Thursday, September 16, 2010 %:58 AM

To: Chasin Cheryl D; Kindell Judith E; Ghougasian Laurice A
Ce: Lehman Sue; Kall Jason C; Downing Naneite M
Subject: Re; EG Tax Journa! 2010-130

Ok guys. We need to have a plan, We need to be cautious so it ismt 2 per se politeal project. More & o4 project that wil
look at levels of lobbying and pol. mctivity slong with exempl astivity. Cheryl- | sasume none of those came In with & 10247
N e ———

In addition to her e-mails critical of applications from certain groups, Lerner publicly
criticized the Supreme Court’s Citizens United opinion.'® On October 19, 2010, Lerner spoke at
an event sponsored by Duke University’s Sanford School of Public Policy. At the event, Lerner
referenced the political pressure the IRS faced to “fix the problem” of 501(c)(4) groups engaging
in political activity.'”" She stated:

What happened last year was the Supreme Court — the law kept getting
chipped away, chipped away in the federal election arena. The Supreme
Court dealt a huge blow, overturning a 100-year old precedent that
basically corporations couldn’t give directly to political campaigns. And
everyone is up in arms because they don’t like it. The Federal Election
Commission can’t do anything about it.

They want the IRS to fix the problem. The IRS laws are not set up to
fix the problem: (c)(4)s can do straight political activity. They can go out
and pay for an ad that says, “Vote for Joe Blow.” That’s something they
can do as long as their primary activity is their (c)(4) activity, which is
social welfare.

So everybody is screaming at us right now: ‘Fix it now before the
election. Can’t you see how much these people are spending?’ I won’t
know until I look at their 990s next year whether they have done more
than ?Olzeir primary activity as political or not. So I can’t do anything right
now.

Lemner reiterated her views to TIGTA investigators:

The Citizens United decision allows corporations to spend freely on
elections. Last year, there was a lot of press on 501(c)(4)s being used to
funnel money on elections and the IRS was urged to do something about

it 103

1 Citizens United v. Federal Election Comm., 558 U.S. 310 (2010).

191 John Sexton, Lois Lerner Discusses Political Pressure on the IRS in 201 0, BREITBART.COM, Aug. 6, 2013.

192 See “Lois Lerner Discusses Political Pressure on IRS in 2010,” www.youtube.com (last visited Feb. 28, 2013)
{(transcription by authors).
' Treasury Inspector General for Tax Admin., Memo of Contact (Apr. 5, 2012).
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Lerner openly shared her opinion that the Executive Branch needed to take steps to
undermine the Supreme Court’s decision. Her view was abundantly clear in many instances,
including in one when Sharon Light, another senior advisor to Lerner, e-mailed Lerner an article
about allegations that unknown conservative donors were influencing U.S. Senate races. 1% The
article explained how outside money was making it increasingly difficult for Democrats to
remain in the majority in the Senate.'” Lerner replied: “Perhaps the FEC will save the day.”1%

In May 2011, Lemer again commented about her disdain for the Citizens United
decision.'” In her view, the decision had a major effect on election laws and, more broadly, the
Constitution and democracy going forward.'® She stated, “The constitutional issue is the big

Citizens United issue. I’m guessing no one wants that going forward.”'%

From; Lerrer Lois G

Sent: Tuesday, May 17, 2011 10:37 AM

To: Urbarn Joseph J

Subject: Re: BNA - IRS Answers Few Questions Regarding Audits Of Donors Glving to Section

5014} Groups

The constitutional Issue Is the big Citizens Unlted issue, I'm guessing no one wants that going forward Lois 6. Lerner——---

IRS officials, including Lerner, were acutely aware of criticisms of the political activities
of conservative-leaning tax-exempt groups through electronic publications. 1% In October 2011,
EO Tax Journal published a report regarding a letter sent by a group called “Democracy 21 to
then-IRS Commissioner Doug Shulman and Lerner.'!" The letter called on the IRS to
investigate certain conservative-leaning tax-exempt groups.''> The IRS Deputy Division
Counsel for the Tax Exempt Entities Division, Janine Cook, sent, via e-mail, the report and letter
to the Di}/}}sion Counsel, Victoria Judson, calling the matter a “very hot button issue floating
around.”

On several occasions, Lerner received articles from her colleagues that focused on
discussions about conservative-leaning groups’ political involvement. In March 2012, Cook e-
mailed Lerner another EO Tax Journal article.'™ The article discussed congressional
investigations and the IRS’s treatment of tax-exempt applicants.'”® In response, Lerner stated,
“we’re going to get creamed.”''®

19 peter Overby, Democrats Say Anonymous Donors Unfairly Influencing Senate Races, NAT’L PUBLIC RADIO, July
10, 2012.
105 J/ d.
19 F_mail from Lois Lerner, IRS, to Sharon Light, IRS (July 10, 2010). [IRS 179093]
‘z; E-mail from Lois Lerner, IRS, to Joseph Urban, IRS (May 17, 2011). [IRSR 196471]
8 1
109 Id
"% See, e.g., e-mail from Monice Rosenbaum, IRS, to Kenneth Griffin, IRS (Sept. 30, 2010). [IRSR 15430]
""" E-mail from Paul Streckfus to Paul Streckfus (Oct. 3, 2011) (EO Tax Journal 2011-163) [IRSR 191032-33].
112

21d.
13 F-mail from Janine Cook, IRS, to Victoria Judson, IRS (Oct. 10, 2011). [IRSR 15433]
"1 E-mail from Janine Cook, IRS, to Lois Lerner, IRS (Mar. 2, 2012). [IRSR 56965]
113

Id

18 E-mail from Lois Lerner, IRS, to Janine Cook, IRS (Mar. 2, 2012). [IRSR 56965]
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From: Lerer Lols G <Lois.G.Lemer@irs.gov>
Sent: Friday, March 02, 2012 9:20 AM

To: Coak Jenine

Subject: RE: Advocacy orgs

if only you could help--we're golng to get creamed belng able to provide the guidance plece
ASAP will be the best-thanks

Lnis ! lvssies

Director of Exempt Organizations

In June 2012, Roberta Zarin, Director of the Tax-Exempt and Government Entities
Communication and Liaison, forwarded an e-mail to Lerner and her senior advisor, Judy Kindell,
about an article published by Mother Jones entitled “How Dark-Money Groups Sneak by the
Taxman.”'"” The article specifically named several conservative-leaning groups, including the
American Action Network, Crossroads GPS, Americans for Prosperity, FreedomWorks and
Citizens United, and commented negatively on specific methods conservative-leaning groups
have purportedly used to influence the political process. 1

The Mother Jones article caught Lerner’s attention. She forwarded the article to the
Director of Examinations, Nanette Downing.'"

From: Lerner Lois G

Sent: Wednesday, june 13, 2012 12:48 PM
To: Downing Nanette M

Subject: FW: Mother Jones on 10

L Leis . oLrmer
Director of Exempt Organizations

Lerner’s e-mail contained confidential tax return information, which was redacted pursuant to 26
U.S.C. § 6103, meaning that Lerner referenced a particular tax-exempt group in connection with

the article. '*°

Not long after, in October 2012, Justin Lowe, a tax law specialist, alerted Lerner to yet
another article critical of anonymous money allegedly donated to conservative-leaning groups. '
The article, published by Politico, criticized the IRS’s inability to restrain corporate money

17 E-mail from Roberta Zarin, IRS, to Lois Lerner, Joseph Urban, Judith Kindell, Moises Medina, Joseph Grant,
Sarah Hall Ingram, Melaney Partner, Holly Paz, David Fish, & Nancy Marks, IRS (June 13, 2012). {IRSR 177479]
8 Gavin Aronsen, How Dark-Money Groups Sneak by the Taxman, MOTHER JONES, June 13, 2012, available at
http://www.motherjones.com/mojo/2012/06/dark-money-501c4-irs-social-welfare.

19 E-mail from Lois Lerner, IRS, to Nanette Downing, IRS (June 13, 2012). [IRSR 177479]

120
d
12! E-mail from Justin Lowe, IRS, to Roberta Zarin, Lois Lerner, Holly Paz, & Melaney Partner, IRS (Oct. 17,

2012). [IRSR 180728]
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donated to conservative-leaning groups. 12 1 erner’s response showed that she believed Congress
ought to change the law to prohibit such activity. 123 She wrote, “I never understand why they

don’t go after Congress to change the Jlaw.> 124
From: lemer Wis G
Sent: wednesday, October 17, 2012 9:28 AM
To: Lowe Justing Zarin Roberta B; Paz Holly O; Partner Melaney J
Subject: RE: Politico Article on the IRS, Disclosure, and {S{d)s

! never understand why they don't go after Congress to change the law)

ollass 5 oLernes
Director of Exempt Organizations

In the spring of 2013, the IRS was again facing mounting pressure from congressional
leaders - largely on the Democratic side of the aisle — to crack down on certain organizations
engaged in political activity. An official with the IRS Criminal Investigations Division testified
before the Senate Judiciary Committee’s Subcommittee on Crime and Terrorism at a hearing on
campaign speech.'* An e-mail discussion between Lerner and other IRS officials demonstrates
that IRS officials believed that the purpose of the hearing was to discuss the extent to which
certain tax-exempt organizations were participating in political activities.'*® In an e-mail to
several top IRS officials, including Nikole Flax, the Chief of Staff to former Acting
Commissioner Steve Miller, Lerner stated that the pressure from certain congressional leaders
was completely focused on certain 501(c)(4) organizations.'”’ She stated in part: “[D]Jon’t be
fooled ab%%t how this is being articulated—it is ALL about 501(c)(4) orgs and political
activity.”

She also explained that her previous boss at the Federal Election Commission, Larry
Noble, was now working as the President of Americans for Campaign Reform to “shut these
[501(c)(4)s] down.”'?

Lerner’s public statements, comments to TIGTA investigators, and candid e-mails to
colleagues show that she was aware that Senate Democrats and certain Administration officials
were not only aware of, but actively opposed to, the political activities of conservative-oriented
groups. Further, she was well aware of the drumbeat that the IRS should crack down on
applications from certain tax-exempt groups engaging in political activity.

122 Kenneth Vogel & Tarini Parti, The IRS’s ‘Feeble’ Grip on Political Cash, POLITICO, Oct, 15, 2012.
123 E-mail from Lois Lerner, IRS, to Justin Lowe, Roberta Zarin, Holly Paz, & Melaney Partner, IRS (Oct. 17,
2012). [IRSR 180728]

124 I d

12 Hearing on the Current Issues in Campaign Finance Law Enforcement: Hearing before the S. Comm. on the
Judiciary, Subcomm. on Crime & Terrorism, 113th Cong. (2013).

126 E-mail from Lois Lerner, IRS, to Nikole Flax, Suzanne Sinno, Catherine Barre, Scott Landes, Amy Amato, &
Jennifer Vozne, IRS (Mar. 27, 2013) {IRSR 188329]

127 Id

128 L d

129 1y
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B. Lerner’s Involvement in the Delay and Scrutiny of Tea Party Applicants

Lerner, along with several senior officials, subjected applications from conservative
leaning groups to heightened scrutiny. She established a “multi-tier review” system, which
resulted in long delays for certain applications.*® Furthermore, according to testimony from
Carter Hull, a tax law specialist who retired in the summer of 2013, the IRS still has not
approved certain applications. ™!

1. “Multi-Tier Review” System

Lerner and her senior advisors closely monitored and actively assisted in evaluating Tea
Party cases. In April 2010, Steve Grodnitzky, then-acting manager of EO Technical Group in
Washington, directed subordinates to prepare “sensitive case reports” for the Tea Party cases. 132
These reports summarized the status and progress of the Tea Party test cases, and were
eventually presented to Lerner and her senior advisors.

In early 2011, Lerner directed Michael Seto, manager of EO Technical, to place the Tea
Party cases through a “multi-tier review.”'** He testified that Lerner “sent [him an] e-mail
saying that when these cases need to go through multi-tier review and they will eventually have
to go to [Judy Kindell, Lerner’s senior technical advisor] and the Chief Counsel’s office.”'**

In February 2011, Lerner sent an e-mail to her staff advising them that cases involving
Tea Party applicants were “very dangerous,” and something “Counsel and Judy Kindell need to
be in on.”'> Further, Lerner explained that “Cincy should probably NOT have these cases.” >
Holly Paz, Director of the Office of Rulings and Agreements, also wrote to Lerner stating that
“He [Carter Hull] reviews info from TPs [taxpayers] correspondence to TPs etc. No decisions
are go%g?g out of Cincy until we go all the way through the process with the ¢3 and c4 cases
here.”"”

In a transcribed interview with Committee staff, Carter Hull testified that during the
winter of 2010-2011, Lerner’s senior advisor told him the Chief Counsel’s office would need to
review the Tea Party applications.'*® This review process was an unusual departure from
standard procedure. 139" He told Committee staff that during his 48 years with the IRS, he never

’fo Transcribed Interview of Michael Seto, IRS, in Wash., D.C., at 34 (July 11, 2013).
! Transcribed Interview of Carter Hull, IRS, in Wash., D.C., at 53 (June 14, 2013).
132 Email from Steven Grodnitzky, IRS, to Ronald J. Shoemaker & Cindy M. Thomas, IRS (Apr. 5, 2010). [Muthert
6]
3 Transcribed Interview of Michael Seto, IRS, in Wash., D.C., at 34 (July 11, 2013).
134
Id.
'35 E-mail from Lois Lerner, IRS, to Michael Seto, IRS (Feb. 1, 2011). [IRSR 161810-11]
136
Id
B 14
’iz Transcribed Interview of Carter Hull, IRS, at 44-45 (June 14, 2013).
1
Id
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previously sent a case to Lerner’s senior advisor and did not remember ever sending a case to the
Chief Counsel for review.’®

In April 2011, Lerner’s senior advisor, Kindell, wrote to Lerner and Holly Paz explaining
that she instructed tax law specialists Carter Hull and Elizabeth Kastenberg to coordinate with
the Chief Counsel’s office to work through two specific Tea Party cases.'*' Kindell thought it
would be beneficial to request that all Tea Party cases be sent to Washington. She stated “there
are a number of other (¢)(3) and (c¢)(4) applications of orgs related to the Tea Party that are
currently in Cincinnati. Apparently the plan had been to send one of each to DC to develop a
position to be applied to others.”*

From: Kindell Judith E

Sent; Thursday, April G7, 2011 10:16 AM

To: Lerher Lois G; Paz Holly O

Cc: Light Sharon P; Letourneau Diane L) Neuhart Paige
Subject: sensitive (C)(3) and (c)(4) applications

1 just spoke with Chip Hull and Elizabeth Kastenberg about two cases they have that are relatod to the
Tea Party - one a (c)(3) application and the other a (¢)(4) application. | recommended that they develop
the private benefit argument further and that they coordinate with Counsel. They also mentioned that
there are a number of other (¢){3) and (c){4) applications of orgs relatsd to the Tea Party that are
currently In Cincinnati, Apparently the plan had been to send one of each to DC to devalop a position to
be applied to the others. Given the sensitivity of the issue and the need (| believe) to coardinate with
Counsel, | think it would be beneficial to have the other cases worked in DC as well. | understand

that there may be TAS inquiries on some of the cases.

In response, Holly Paz expressed her reservations about sending all of the Tea Party cases
to Washington.' She explained that because of the IRS’s considerable responsibilities in
overseeing the implementation of the Affordable Care Act, as well as the approximately 40 Tea
Party cases that were already pending, she was doubtful Washington would be able to handle all
of the cases.'*

2. Lerner’s Briefing on the “Advocacy Cases”

During the summer of 2011, Lerner ordered her subordinates to reclassify the Tea Party
cases as “advocacy cases.”' She told subordinates she ordered this reclassification because she
thought the term “Tea Party” was “just too pejorative.”*® Consistent with her earlier concern
that scrutiny could not be “per se political,” she also ordered the implementation of a new
screening method. This change occurred without informing applicants selected for enhanced
scrutiny that they had been selected through inappropriate criteria. This sleight-of-hand change

M0 T at 44, 47.
‘j‘ E-mail from Judith Kindell, IRS, to Lois Lerner & Holly Paz, IRS (Apr. 7, 2011). [IRSR 69898]
25
143 E-mail from Holly Paz, IRS, to Judith Kindell & Lois Lerner, IRS (Apr. 7, 2011). [IRSR 69898]
144

Id.
ijﬁ Transcribed Interview of Carter Hull, IRS, in Wash., D.C., at 132 (June 14, 2013).

Id.
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added a level of deniability for the IRS, which officials would eventually use to dismiss
accusations of political motivations.

According to testimony from Cindy Thomas, the IRS official in charge of the Cincinnati
office, Lemer “cares about power and that it’s important to her maybe to be more involved with
what’s going on politically and to me we should be focusing on working the determinations
cases . . . and it shouldn’t matter what type of organization it is.”'¥’

In June 2011, Holly Paz contacted Cindy Thomas regarding the Tea Party cases.'*® Paz
explained that Lerner wanted a briefing on the cases. 149

From: Paz Holly O

Sent: Wednesday, June 01, 2011 2:21 PM
Ta: Thomas Cindy M

Cc: Melahn Brenda

Subject: group of cases

re. Tea Party cases
Two things re: these cases:

1, Can you please send me a copy of the Crossroads Gressroots Policy Sirategies (EIN 27-

5753378} application? Lols wants Judy to take a look &t It so she can sutmmarize the issues for
OI8,

2. What criteria ate being used lo label a case a "Tea Party case™? We want o think about
whsther thiose oriteria are Tesulling i over-inciusion.

Lois wanis a briefing on these cases. We'll take the lead but would ke you to participate, We're
airning for the week of 8/27,

Thanks!

Holly

In late June 2011, Justin Lowe, a tax law specialist with EO Technical, prepared a
briefing paper for Lerner summarizing the test cases sent from Cincinnati.'™® The paper
described the groups as “organizations [that] are advocating on issues related to government
spending, taxes, and similar matters.”"®! The paper listed several criteria, which were used to
identify Tea Party cases, including the phrases “Tea Party,” “Patriots,” or “9/12 Project” or
“[s]tatements in the case file [that] criticize how the country is being run.” '

47 Transcribed Interview of Lucinda Thomas, IRS, in Wash., D.C., at 212 (June 28, 2013).
18 E-mail from Holly Paz, IRS, to Cindy Thomas, IRS (June 1, 2011). [IRSR 69915]
149
Id.
15? Justin Lowe, IRS, Increase in (c)(3)/(¢)(4) Advocacy Org. Applications (June 27, 2011). [IRSR 2735]
I
152 g
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‘The briefing paper prepared for Lerner further stated that the applicant for 501(c)(4)
status “‘stated it will conduct advocacy and political campaign intervention, but political
campaign intervention will account for 20% or less of activities. A proposed favorable letter has
been sent to Counsel for review.”'> Although the applicant planned to engage in minimal
campaign activities, the IRS did not immediately approve the application. Despite the fact that
Hull recommended the application for approval, as of June 2013, the application was still
pending.'**

In July 2011, Holly Paz wrote to an attorney in the IRS Chief Counsel’s office expressing
her reluctance to approve the Tea Party applications and noting Lerner’s involvement in handling
the cases. She wrote: “Lois would like to discuss our planned approach for dealing with these
cases. We suspect we will have to approve the majority of the c4 applications.”'>

In August 2011, the Chief Counsel’s office held a meeting with Carter Hull, Lerner’s
senior advisor, and other Washington officials to discuss the test cases.'*® For the next few
months, however, these test cases were still pending. Later, the Chief Counsel’s office told Hull
that the office required updated information to evaluate the applications.'”’ The request for
updated information was unusual since the applications had been up-to-date as of a few months
earlier.”®® In addition, the Chief Counsel’s office discussed the possibility of creating a template
letter for all Tea Party applications, including those which had remained in Cincinnati.’® Hull
testified that the template letter plan was impractical since each application was different.'®

3. The IRS’s Internal Review

Despite Lerner’s substantial involvement in delaying the approval of Tea Party
applications, IRS leadership excluded Lerner from an internal review of allegations of
inappropriate treatment of the Tea Party applications.'®' Steve Miller, then-Deputy
Commissioner, testified during a transcribed interview that he asked Nan Marks, a veteran IRS
official, to conduct the review because he wanted someone independent to examine the
allegations.'® Lerner contacted Miller, expressing her confusion and a lack of direction on the
IRS’s review. She asked, “What are your expectations as to who is implementing the plan‘?”]63

153 [d.

34 Transcribed Interview of Carter Hull, IRS, in Wash., D.C., at 53 (June 14, 2013).

%5 E-mail from Holly Paz, IRS, to Janine Cook, IRS (July 19, 2011). [IRSR 14372-73]

13 Transcribed Interview of Carter Hull, IRS, in Wash., D.C., at 47-49 (June 14, 2013).

7 1d. at 50-51.

158 ld

9 14 at 51-52.

10 1d. at 50-51.

"*! E-mail from Lois Lerner, IRS, to Steven Miller, IRS (May 2, 2012). [IRSR 198685]

iz Transcribed interview of Steven Miller, IRS, in Wash., D.C., at 32-33 (Nov. 13, 2013).
Id
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Fram; Lermer Lois G

Sent: Wednesday, May 02, 2012 9:40 AN
To: Miller Steven T
Subject: & Question

I'm wondering if

you might be able to givé me a better sense of your expectations regarding roles
and responsibilities for the c4 matters. | understand you have asked Nan

to take a deep look at the what is going on arsd make recommendations. I'm

fine with that. Then there was the discussion yesterday about how we plan

to approach the issues going forward. That is where the confusion

lies. What are your expectations as to whpo is implementing the

plan?
Prior to that

meeting, unbeknownst to me, Cathy had made comments regarding the
guidance—which Nan knew about. Nan then directed one of my staff {o meet

with Cathy and start moving In a new direction. The staff person came to

me and | talked to Nan, suggesting before we moved, we needed to hear from you,

which is where we are now,
We're all on good

terms and we all want to do the best, but | fear that unless there's 3 beftter

understanding of roles, we may step on each others toes without intending

to.,
Your thoughis

please. Thanks
wliads ﬂ olasaen

Director of Exempt Organlzations

Once Marks’s internal review confirmed that the IRS had inappropriately treated
conservative applications, Lerner was personally involved in the aftermath. Echoing Lerner’s

28
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early 2011 orders to create a multi-layer review system for the Tea Party cases, Seto, manager of
EO Technical, explained in June 2012 the new procedures for certain cases with “advocacy
issues.”'® Seto advised staff that reviewers required the approval of senior managers, including
Seto himself, before approving any cases with “advocacy issues.”!%

From: Seto Michael
Sent: Wednesday,

June 20, 2012 2:11 PM
To; Mchiaughton Mackengie P; Salins Mary J;

Shoemaker Ronald 1 Liaber Theodore R
Cex Grodnitzky Steven; Megosh

Andy; Gluliano Matthew L; Fish David L; Paz Holly ©
Subjert:

Additional procedures on cases with advocacy issues « before lssuing any

favorable or Inftial deniyl ruling

Please

Inform the reviewesrs ang stalf In your groups thal before issuing any
favorable or Intis! denisl rulings on any cases wilh advocacy lssues, the
reviewars must rolify me ang you via e-mad and gel our

approvel, No favorsble or indtial denial rulings can be issued

withows your and my approval., The e-mall nptification includes the

rame of the case, and & synopsis of facts and denlg! rattonale, 1 may
require & short brisfing depending on the facts and circumsiances of the

parficular case,
i you have any

guestions, piease Iel me know,
Frankgy——"

Mike

164 E-mail from Michael Seto, IRS, to Mackenzie McNaughton, Mary Salins, Ronald Shoemaker, & Theodore
Igiseber, IRS (June 20, 2012). [IRSR 199229]
1

Id
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These new procedures again delayed applications because reviewers were unable to issue
any rulings on their own. Paz forwarded the e-mail to Lerner, ensuring Lerner was aware of the

additional review procedures. '

Lerner’s e-mails show she was well-aware that IRS officials had set aside numerous Tea
Party cases for further review.'®’ In July 2012, her senior advisor, Judy Kindell, explained what
percentage of both (c)(3) and (c)(4) cases officials had set aside.'® Kindell estimated that half of
the (c)(3) applicants and three-quarters of the (c¢)(4) applicants appeared to be conservative
leaning “based solely on the name.”’®® Kindell also noted that the number of conservative-
leaning applications set aside was much larger than that of applications set aside for liberal or

: i
progressive groups.' "

From: Kingell Judith £ :
Seny: Wednesday, July 18, 2012 10:54 AM
To: Lemer Lois G

Ca Light Sharon F

Subject: Bucksted cases

Of the 84 {e}{3)

cases, slightty over half appear to be conservative leaning groups based solely
on the name, The remaindar do not obviously lean io sither sida of the

polltical specirum,

Of the 198 {6){4)

cases, approximately 3/4 appear to be conservalive leaning white fewer than 10
appewr {o be Hberal/progressive Jeaning groups based solely or the name.

The remaindar do not obviously lean to either side of the political

specirum.

The multi-tier review process in Washington and requests for additional information sent to
applicants led to the delay of the test cases as well as other Tea Party applications pending in
Cincinnati. The Chief Counsel’s office also directed Lerner’s staff to request additional
information from Tea Party applicants, including information about political activities leading up
to the 2010 election. In fact, it appears the IRS never resolved the test applications.!”!

"% E.mail from Holly Paz, IRS, to Lois Lerner, IRS (June 20, 2012). [IRSR 199229]

‘ZZ E-mail from Judith Kindell, IRS, to Lois Lerner, IRS (July 18, 2012). [IRSR 179406]
1
Id

169 Id
170 Id

7! See Transcribed Interview of Carter Hull, IRS, at 53 (June 14, 2013).
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- C. Lerner’s Involvement in Regulating 501(c)(4) groups “off-plan”

According to information available to the Committee, the IRS and the Treasury
Department considered regulating political speech of § 501(c)(4) social welfare organizations
well before 2013."7? The IRS and Treasury Department worked on these regulations in secret
without noticing its work on the IRS’s Priority Guidance Plan. Lois Lerner played a role in the
this “off-plan” regulation of § 501(c)(4) organizations.

In June 2012, Ruth Madrigal of the Treasury Department’s Office of Tax Policy wrote to
Lerner and other IRS leaders about potential § 501(c)(4) regulations. She wrote: “Don’t know
who in your organization is keeping tabs on c4s, but since we mentioned potentially addressing
them (off-plan) in 2013, I’ve got my radar up and this seemed interesting.”'”> Madrigal
forwarded a short article about a court decision with “potentially major ramifications for

politically active section 501{c)(4) organizations.”'*
From; ruthMadriga | G-
Sent: Thursday, Jure 14, 20012 310 P
To: ludson Victoria A Cook Janing Lerner Lois & Marks Nancy J
Subjert: S04 - Frowm the Nonprofit Law Prof Blog

Doa™t know who in vour organizations is keeping tabs on cds, but since we mentioned potentially addressing thew (off-
plan} in 2013, I've gol my radar up and s seomed interesting. ..

In a transcribed interview with Committee staff, Madrigal discussed her e-mail. She
explained that the Department worked with Lerner and her IRS colleagues to develop the §
501(c)(4) regulation “off-plan.” She testified:

Q And ma’am, you wrote, “potentially addressing them.” Do you
know what you meant by, quote, “potentially addressing them?”

A Well, at this time, we would have gotten the request to do guidance
of general applicability relating to (c)(4)s. And while I can’t — I
don’t know exactly what was in my mind at the time I wrote this,
the “them” seems to refer back to the (c)(4)s. And the
communications between our offices would have had to do with
guidance of general applicability.

Q So, sitting here today, you take the phrase, “potentially addressing
them” to mean issuing guidance of general applicability of
501(c)(4)s?

172 See Letter from Darrell Issa & Jim Jordan, H. Comm. on Oversight & Gov’t Reform, to John Koskinen, IRS
(Feb. 4, 2014).

173 E-mail from Ruth Madrigal, Dep’t of the Treasury, to Victoria Judson et al., IRS (June 14, 2012). [IRSR
305906}

174 I d
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I don’t know exactly what was in my head at the time when I wrote
this, but to the extent that my office collaborates with the IRS, it’s
on guidance of general applicability.

And the recipients of this email, Ms. Judson and Ms. Cook are in
the Chief Counsel’s Office, is that correct?

That’s correct.

And Ms. Lerner and Ms. Marks are from the Commissioner side of
the IRS?

At the time of this email, I believe that Nan Marks was on the
Commissioner’s side, and Ms. Lerner would have been as well,
yes.

So those are the two entities involved in rulemaking process or the
guidance process for tax exempt organizations, is that right?

Correct.

*akok

What did the term “off plan” mean in your email?

Again, I don’t have a recollection of doing — of writing this email
at the time. I can’t say with certainty what was meant at the time.

Sitting here today, what do you take the term “off plan” to mean?

Generally speaking, off plan would refer to guidance that is not on
— or the plan that is mentioned there would refer to the priority
guidance plan. And so off plan would be not on the priority
guidance plan.

And had you had discussions with the IRS about issuing guidance
on 501(c)(4)s that was not placed on the priority guidance plan?

In 2012, we — yes, in 2012, there were conversations between my
office, Office of Tax Policy, and the IRS regarding guidance

relating to qualifications for tax exemption under (c)(4).

And this guidance was in response to requests from outside parties
to issue guidance?

32
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A Yes. Generally speaking, our priority guidance plan process starts
with — includes gathering suggestions from the public and
evaluating suggestions from the public regarding guidance,
potential guidance topics, and by this point, to the best of my
recollection, we had had requests to do guidance on this topic.'”

Similarly, IRS attorney Janine Cook explained in a transcribed interview how the IRS
and Treasury Department develop a regulation “off-plan.” She testified that “it’s a coined term,
the term means the idea of spending some resources on working it, getting legal issues together,
things like that, but not listing it on the published plan as an item we are working. That’s what
the term off plan means.”'’® In a separate transcribed interview, IRS Division Counsel Victoria
Judson explained that the IRS develops regulations “off-plan” when it seeks to “stop behavior
that we feel is inappropriate under the tax law.” She testified:

We also have items we work on that are off-plan, and there are reasons we
don’t want to solicit comments. For example, if they might relate to a
desire to stop behavior that we feel is inappropriate under the tax law, we
might not want to publicize that we are working on that before we come
out with the guidance.'”’

Information available to the Committee indicates that Lerner played some role in the
IRS’s and the Treasury Department’s secret “off-plan” work to regulate § 501(c)(4) groups.
Because the Committee has not obtained Lerner’s testimony, it is unclear as to the nature and
extent of her role in this “off-plan” regulatory work.

D. IRS Discussions about Regulatory Reform

In 2012, the IRS received letters from Members of Congress and certain public interest
groups about regulatory reform for 501(c)(4) groups. The letters asked the IRS to change the
regulations regarding how much political activity is permissible. As IRS officials were
contemplating the possibility of changing the level of permissible political activity for 501(c)(4)
groups, the press picked up their discussions. After learning that the press was aware of the
discussions, Nikole Flax, the Chief of Staff to then-Acting Commissioner Steve Miller,
instructed IRS officials that she wanted to delay sending any responses, and that all response
letters would require her approval. 178 Plax alerted Lerner that the letters “created a ton of issues
including from Treasury and [the] timing [is] not ideal.”'”® In response, Lerner wrote to Flax,
explaining that she thought all the attention was “stupid.”"®

175 Transcribed interview of Ruth Madrigal, U.S. Dep’t of the Treasury, in Wash., D.C. (Feb. 3, 2014).
176 Transcribed interview of Janine Cook, IRS, in Wash., D.C. (Aug. 23, 2013).
'77 Transcribed interview of Victoria Ann Judson, IRS, in Wash., D.C. (Aug. 29, 2013).
178 E-mail from Nikole Flax, IRS, to Lois Lerner, Holly Paz, Andy Megosh, Nalee Park, & Joseph Urban, IRS (July
24,2012). [IRSR 179666]
:;’: E-mail from Nikole Flax, IRS, to Lois Lerner, IRS (July 24, 2012). [IRSR 179666]
Id
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From: Lemer Lois G
Sent: Tuesday, July 24, 2012 10:36 AM
To: Flax Nikale C
Subject; Re: ¢4 letters

That is why | told them every letter had to go thru vou. Don't know why this dide't, but have now told all involved, |
hope! Sarey for all the nolse. tis just stupid, but not welcome, Fm sure.
LOIS B, L@rngpsmses sammmsr s mmm v

Lerner instructed IRS officials that Nikole Flax, one of the agency’s most senior officials,
would have to approve all response letters to Members of Congress and public interest groups
regarding regulatory reform for 501(c)(4) groups. 181 She advised staff that “NO responses
related to c4 stuff go out without an affirmative message, in writing from Nikole.”'®

From: Larnerlois G

Sent Tuesday, July 24, 2012 10403 AM

To: Paz Holiy O Megosh Andy: Fish David L Park Nalee; Wiliiams Melinda G
L Flax Nikole €

Subject; C4

| know you ail have received messages independently, but L wented all to hear same message ot same tirme. Regardless
whether langueage has previously been approved, NO responses related to ¢4 stuff go out without an affirmative
message, in writing from Nikole. Thanks Lols &. Lerner—--eemmmmommmeaeeen Sent from my BlackBerry Wireless Handheld

E. Lerner’s Reckless Handling Section 6103 Information

According to e-mails obtained by the Committee, Lerner recklessly treated taxpayer
information covered by 26 U.S.C. § 6103."® Section 6103 of the Internal Revenue Code of 1986
generally prohibits the disclosure of “tax returns” and other “tax return information” outside the
IRS. In February 2010, Lerner sent an e-mail to William Powers, a Federal Election
Comgiission attorney, which contained confidential taxpayer information according to the
IRS.

181 B.mail from Lois Lerner, IRS, to Holly Paz, Andy Megosh, David Fish, Nalee Park, & Melinda Williams, IRS
(July 24, 2012). [IRSR 179669]

182 Id

183 E_mail from Lois Lerner, IRS, to William Powers, Fed, Election Comm’n (Feb. 3, 2010, 11:25AM). [IRSR
123142]

184 4
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From: Lerner Lais &

Sent; Wednesday, February 03, 2010 1125 A\
o I

Ce Fish David L

Subjects Your reguest

Per your raquest, we have checksd our racords and thers are no additional filings at this time.
IR Hope that helps,

Director, Exempt Organizations

In addition, Lerner received confidential taxpayer information on her non-official e-mail
account.'®® Her receipt of confidential taxpayer information on an unsecure, non-IRS computer
system and e-mail account poses a substantial risk to the security of the taxpayer information.
Her willingness to handle this information on a non-official e-mail account highlights her
disregard for confidential taxpayer information. It also suggests a fundamental lack of respect
for the organizations applying to the IRS for tax-exempt status.

From: Biss Meghan R
Sent: Saturday, May 04, 2013 11:07 AM Eastern Standard Time
To: Lemer Lois G; ,
Subject: Summary of Appiication

Lois:

Attached is 3 summary of the entire application fromEXSELIMESVER [t includes the information from their inftial
1073, our development letter, and their May 3 response. In#t, { also point out situations where the revenue rulings they
cite aren't exactly on point. Additionally, where they reference other| REDACTEDR i included the
information we have on thmm&om internet research.

As a note, the REDACTED kriay be an issue for the community foundation that made the pay

Also, this article re
REDACTED

After you have had a change to look over this document, we can have a discussion sbout it and any questions prior to
your meeting with Steve.

Thanks,

weghan

Lerner’s messages contained private tax return information, redacted pursuant to 26
U.S.C. § 6103 when the IRS reviewed the e-mails prior to production to the Committee.'%
Section 6103 is in place to prevent federal workers from disclosing confidential taxpayer

‘z: E-mail from Meghan Biss, IRS, to Lois Lerner, IRS (May 4, 2013, 11:07 AM). [Lerner-ORG 1607]
1% 1d.
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information.'®” Tax returns and return information, which meet the statutory definitions, must
remain confidential.'® Lerner’s e-mails containing confidential return information therefore
represent a disregard for the protections of the statute and present very serious privacy concerns.
These reckless disclosures of such sensitive information also raise questions of whether they
were isolated events.

F. The Aftermath of the IRS’s Scrutiny of Tea Party Groups

As congressional committees and TIGTA began to examine more closely the IRS’s
treatment of applications from certain Tea Party groups, top officials within the agency were
reluctant to disclose information. After Steve Miller, then Acting Commissioner of the IRS,
testified at a House Committee on Ways and Means hearing in July 2012, Lerner stated in an e-
mail a sense of relief that the hearing was more “boring” than anticipated. '®

When Lemer learned about TIGTA’s audit regarding the Tax Exempt Entities Division’s
treatment of applications from certain groups, she accepted the fact that the Division would be
subject to a critical analysis from TIGTA officials.'”® Despite TIGTA and congressional
scrutiny, Lerner’s approach to the applications did not change. Documents show that, Lerner,
along with several other IRS officials, were somehow emboldened and believed it was necessary
to make their efforts known publicly, albeit not necessarily in a truthful manner. Specifically,
they contemplated ways to make their denial of a 501(c)(4) group’s application public
knowledge.”' The officials contemplated using the court system to do so.

1. Lerner’s Opinion Regarding Congressional Oversight

In July 2012, Lemer received an e-mail from Steve Miller soon after he testified at a
House Ways and Means Committee hearing on charitable organizations.'®® Miller thanked
Lerner and other IRS officials in Washington for their assistance in preparing for the hearing. In
response, Lerner conveyed her relief that the hearing was less interesting than it could have
been.'** Because the Committee has not been able to speak with Lerner, it is uncertain what she
meant by this e-mail.

18726 U.S.C. § 6103 (2012).
18R Id
18 p.mail from Lois Lerner, IRS, to Steven Miller, IRS (July 25, 2012). [IRSR 179767}
1% E_mail from Lois Lerner, IRS, to Richard Daly, Sarah Hall Ingram, Dawn Marx, Joseph Urban, Nancy Marks,
Holly Paz, & David Fish, IRS (June 25, 2012). [IRSR 178166]
IZ] E-mail from Lois Lerner, IRS, to Nancy Marks, Holly Paz, & David Fish, IRS (Apr. 1. 2013). [IRSR 190611}
192

Id.
193 E-mail from Steven Miller, IRS, to Justin Lowe, Joseph Urban, Christine Mistr, Nikole Flax, Catherine Barre,
William Norton, Virginia Richardson, Richard Daly, Lois Lerner, & Holly Paz, IRS (July 25, 2012) [IRSR 179767]
194 E-mail from Lois Lerner, IRS, to Steven Miller, IRS (July 25, 2012). [IRSR 179767]
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From; Lemer Lois G

Sent: ' Wednesday, July 25, 2012 7:47 PM
To: Miller Steven T

Sublject: Re: thank you

Glad it rurned out to be far more boring than it might have. Happy to be able to help.
Lois G. Lerner

The Committee has sent numerous letters to the IRS requesting documents and
information relating to the scrutiny of Tea Party applications. The IRS has often been evasive in
its responses, and the Committee has encountered great difficulty in obtaining the agency’s
cooperation in conducting its investigation. In one instance in 2012, the Committee sent a letter
to the IRS requesting information about the agency’s treatment of Tea Party groups. Documents
obtained by the Committee demonstrate that was Lerner not only aware of the letter, but also
reviewed the request, and approved the written response sent to the Committee. 195

195 Action Routing Sheet, IRS (Apr. 25, 2012). [IRSR 14425]
37
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. T e L
. < Sﬂ// P NT
Action Routing Sheet - 7 1
Request for Signature of e-rek Control Number | Due date
Lois G. Lerner 2012 032 0472572012
Sublect
FO responsc to The Hanarable i Josdar, Chai Suh nittee on R y Affisirs, Stimulus Oversight and Governmost Spending.
Support Staff | Reviewsr
Reviewing Office initiai/ Date | Inkial f Date Comment
NalLos Park U:%‘:’ ~
Lf,/ -2%‘»5
Dawn M N Poall ¥
wn Merx } &? % ‘371
f.ois Lerner C% C’L‘
Sl —
P ¥
Sumunary
Prepared By Phone number Office Location / Building Retum o
Dmwn Marx 20722638861
Form 14074 (Rev. 92010 Cataog Number 53167M publish nars.gov Depariment of the Trossury - Internal Revenise Servios,. ..

May 7, 2014

This IRS routing sheet, documenting which IRS offices reviewed and approved the letter, clearly
shows Lerner’s awareness of the Committee’s investigation into the targeting of Tea Party-like
groups. Still, Lerner failed to take the investigation seriously and was not forthright with the
Committee. Instead, Lerner engaged in a pattern of concealment and making light of this serious

misconduct by the IRS.
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2. Tax Exempt Entities Division’s Contacts with TIGTA

In January 2013, a TIGTA official contacted Holly Paz to inquire about an e-mail
regarding Tea Party cases.'”® The official explained that during a recent briefing, he had
mentioned TIGTA was seeking an e-mail from May 2010, which called for Tea Party
applications to receive additional review.'"”

H3527

From: Paterson Troy D TIGTA -
Sent: Thursday, January 24, 2013 8151 &M
To! Paz MHolly O

Subject; 5-Mai Retention Question

Hully,
Good moprning.

During a recent briefing, | mentioned that We do not have the original e-matl from May 2010 stating that "Tea Party”
applications should be forwarded to 3 specific group for additional review. After thinking it through, 1 was wondering
abow the IRS's retention or backup policy regarding esalls. Do you know who | couid contact to find owt IF this e-mall
may have been retained?

Tm??

Lerner was aware of the request for the May 2010 Tea Party e-mail because Paz replied
to the TIGTA official and copied Lerner on the response.'”® Paz wrote that she could not
provide any assistance in retrieving the e-mail, but rather the Chief Counsel’s office needed to
handle the request. '

From: Pex Holly ©

Sent: Thursday, January 31, 2013 £15 AM
Te: Reterson Troy D TIGTA

Ce: Lemmer Lois G

Subjuct; RE: E-ail Retention Qusstion
Trov,

'm sorry wa won't get to see vou today. We have reached out 1o delermine the appropriale corart

regarding your question below and have been iold thet, if this date request Is part of e-Discovery, the
soordination nesds 1o go through Chief Counsel, The parson to contact regarding e-Discovery
requests is Glenn Melcher, His emaii address is |GGG - < ¢
phone number is

Holly

‘:6 E-mail from Troy Paterson, IRS, to Holly Paz, IRS (Jan. 24, 2013). [IRSR 202641]

197

1d.

1% £-mail from Holly Paz, IRS, to Troy Paterson, Treasury Inspector Gen. for Tax Admin. (Jan. 31, 2013). [IRSR
202641]

189 7 d
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The e-mails above show Lerner and her colleagues unnecessarily delayed TIGTAs audit.
Rather than simply providing the documents and information requested by TIGTA, Paz, who
reported to Lerner directly, instructed TIGTA to go through the Chief Counsel’s office for
certain information.

3. Lerner Anticipates Issues with TIGTA Audit

Lerner anticipated blowback from TIGTA over the disparate treatment of certain
applications for tax-exempt status. In June 2012, Lerner received an e-mail from Richard Daly, a
technical executive assistant to the Tax Exempt and Government Entities Division
Commissioner, informing her that TIGTA would be investigating how the tax-exempt division
handles applications from § 501(c)(4) groups.*®

*% E-mail from Richard Daly, IRS, to Sarah Hall Ingram, Lois Lerner, & Dawn Marx, IRS (June 22, 2012). [IRSR
178167].

40



May 7, 2014 CONGRESSIONAL RECORD —HOUSE H3529

From: Daly Richard M
Sents Friday,

June 22, 2012 5:10 PM

To: Ingram Sarsh H; Lerner Lois G; Marx Dawn R;
Urban Joseph J; Marks Nancy J

Subject: Fw; 201210022 Engagement

Letter
Importance: High

TIGTA is going to look at how we deal with the
applications from (c){d)s. Among other things they will look at our

consigtency, and whether wa had & reasonable basis Tor esking for information

-fram-the-epplcante—Fha-gngagement-leiter-boars-a-dose—
reading. Te my ming, it hos a more skeptical tone than

usual.

Armang tha documents they want to look at are the

foltowing:

All

documents and comrespondence (including e-mail} conceming the Exempt
Organizations function’s response 1o and decision-making process for addressing
the Increase in applications for tax-exempt status from organizations Involving

potential political advocacy Issues.

TIGTA expects to issue its repord in the spring.

Daly recommended a “close reading” of TIGTA’s engagement letter, noting that it had a “more
skeptical tone than usual.”*"’

Lemer accepted the fact that TIGTA would scrutinize the tax-exempt division. In reply,
she stated, in part: “It is what itis . . . we will get dinged.”**”

201

1d
202 E-mail from Lois Lerner, IRS, to Richard Daly, Sarah Hall Ingram, Dawn Marx, Joseph Urban, Nancy Marks,
Holly Paz, & David Fish, IRS (June 25, 2012). [IRSR 178166}
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From: Lerner Lok G

Sent: : Monday, June 25, 2012 5:00 PM

Tor - Daly Richard M; Ingram Sarah H; Marx Dawn R; Urban Joseph J; Marks Nancy J
Ce: Paz Holly O; Fish David L

Subject: RE: 201210022 Engagement Letter

it s what #t Js. Although the original story

fsii't a8 prefty as we'd like, once we leamed this were off track, we have done
what we can to change the process, better educsate our staff and move the
cases, So, we wilt get dinged, but we took steps before the "dinging”

to make things befter and we have written procedures. So, it is what

what i Is,

i
i

Dirsctor of Exempt Organizations

4. Lerner Contemplates Retirement

By January 28, 2013, Lerner was considering retirement from the IRS.?” She wrote to
benefits specialist Richard Klein to request reports regarding the benefits she could expect to
receive upon retirement.”%*

From: Kleln Richard T

Sents Mondey, Januery 28, 2013 6:23 AM
To: Lemer Lols G

Subject: personnel info

Importance: Low

Hare are your reporis you requestad......set your siok lseve at 1380 Yor the first report and  bumped # up fo 700 for the
second.....redeposit armount and hi three used are shown on the boltom right.....call or emall I you need sny thing elsa
plaazs, ’

This g-mail and ary attachmeins contaln infrmaetion nmnded solele for the uve of the wamed recipiesnts). Thiz comaf] men conta
privifeged coimamsicotivne wol snibulle for fivwarding tu athere, if pou bulieve you have receivedd 1his go-malf i oo, pleass sait e
immediaiely and permanently detote the comatl, ang aitachments, and off eopivs hovenot from any drives ov siovuge media and destray
oy privtowis of the e-mall or ettackmenis

Richard T. Klein )
Benefits Specialist

z E-mail from Richard Klein, IRS, to Lois Lerner, IRS (Jan. 28, 2013). [IRSR 202597]
204 14,
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The reports Klein sent prompted several questions from Lermner, mchaldmg an estimate of the
amount in benefits she would receive if she retired in October 2013:2%

Framy temer Lois 6

Bent: Mondey, January 28, 2013 10:06 AM
Tou Rigin Richard T

Sublecy: RE: personnel Info

OK=~questions already. | ses at The bottom what my CSRS repayment ameunt would he
shoutd | decide to repay. |t looks Hke tha calcudation at the tops assumes | am repaying-is
that corract? Can | see whet the numbers look like If { decide not to mpay? A%so. hcw da 1 go
about repaying, if | choose fo7 Where would | find that Information? Waouk G
& sglcutation fora retifement date of ‘Ociober 1, 20137 Also, the definition of momhiy secial
security offset seems to say that et age 82{which | am) my monthly annulty whi be offset by
social security even if | don't apply. First-what the heck doss that mean? Second, [ don't see
an offset on the chart-piesse explain, Thank you,

E)srecmr ef Exempt Organizations

5. The IRS’s Plans to Make an Application Denial Public

IRS officials in Washington wanted to publicize the fact that the IRS had closely
scrutinized applications from Tea Party groups. The officials wanted to make the denial of one
specific Tea Party group’s application public knowledge. At the end of March 2013, Lerner had
a discussion with other IRS officials about how they could inform the public about the
application denial.”®® IRS officials discussed the possibility of bringing the case through the
court system, rather than an administrative hearing, to ensure that the denial became pubhc
Lerner assumed these groups would opt for litigation because, in her mind, they were 1tchmg
for a Constitutional challenge.”**®

G. Lerner’s Role in Downplaying the IRS’s Scrutiny of Tea Party
Applications

In the spring of 2013, senior IRS officials prepared a plan to acknowledge publicly yet
downplay the scrutiny given to Tea Party applications. Although Lerner spoke on the subject at
an ABA event in May 2013, the IRS had originally planned to have Lerner comment on it at a
Georgetown University Law Center conference in April. Lerner e-mailed several of her

%%5 E.mail from Lois Lerner, IRS, to Richard Klein, IRS (Jan. 28, 2013). [IRSR 202597]
2% E_mail from Nancy Marks, IRS, to Lois Lerner, Holly Paz, & David Fish, IRS (Mar. 29, 2013). [IRSR 190611]

207
Id
%8 £.mail from Lois Lerner, IRS, to Nancy Marks, Holly Paz, & David Fish, IRS (Apr. 1. 2013). [IRSR 190611]

43



H3532 CONGRESSIONAL RECORD —HOUSE May 7, 2014

colleagues about the Georgetown speaking engagement, noting that she might add “remarks that
are being discussed at a higher level.”*”

Tou Eldridge MicheHe L Zarin Roberta B; Lemons Terry L Burke Anthony
Ce: Partner Melaney I Marx Dawn R
Subject: RE Georgetown

I will now be speaking somewhere between 11.11:30 depending on when previous speaker
finishes. | amy or may not be adding some remarks that are being discussed at a higher

fevel. If approved, | have not been told whether those remarks will be in the written speegh, or
I will simply give them orally. There amy be s dasire to get the speech up ASAP if the new
proposed fanguage is added to the draft-these are Nikole questions. Rlght now, though,
Fwelre-simple-on-hold:

Luis G Lramer
Director of Exempt Organizations

Contemporaneously, Nikole Flax sent Lerner a draft set of remarks on 501(c)(4) activity.m The
remarks stated in part:

Here’s where a problem occurred. In centralizing the cases in Cincinnati,
my review team placed too much reliance on the particular name of an
organization; in this case, relying on names in organization titles like ‘tea
party’ or ‘patriot,” rather than looking deeper into the facts to determine
the level of activity under c4 guidelines. Our Inspector General is looking
at this situation, but I believe and the IRS leadership team believe[s] this
to be an error — not a political vendetta.?"!

Although Lerner did not acknowledge the extra scrutiny given to Tea Party applications
at the Georgetown conference, the officials in the Acting Commissioner’s office made plans to
have her speak on the subject at an ABA event using a question planted with an audience
member. In May 2013, Flax contacted Lerner to inquire about the topic of her remarks at the
event.”'? Flax’s inquiry demonstrates that senior IRS officials were seeking a venue for Lerner
to speak about the Tea Party scrutiny in order to downplay and gloss over the issue.?' At the
ABA event on May 10, 2013, Lerer did so.

* E-mail from Lois Lerner, IRS, to Michelle Eldridge, Roberta Zarin, Terry Lemons, & Anthony Burke, IRS (Apr.
23,2013). [IRSR 196295]

21 E.mail from Nikole Flax, IRS, to Lois Lerner, IRS (Apr. 23, 2013). [IRSR 189013]

*!! preliminary Draft, Recent Section 501(c)(4) Activity, IRS (Apr. 22, 2013). [IRSR 189014]

; E-mail from Nikole Flax, IRS, to Lois Lerner, IRS (May 3, 2013). [IRSR 189445]

M
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H. Lerner’s Management Style

During transcribed interviews with Committee staff, several IRS officials testified that
Lerner is a bad manager who is “unpredictable”'* and “emotional.”*"> On October 22, 2013,
during a transcribed interview, Nikole Flax, the former IRS Acting Commissioner’s Chief of
Staff, discussed the July 2012 House Ways and Means Committee hearing on tax-exempt
issues.’!® Steve Miller, then-Deputy Commissioner of the IRS, testified at the hearing. Lerner
did not.*!” Committee staff asked Flax why the IRS did not choose Lerner as a witness.”!® Flax
testified:

Q And you said before that [Acting Commissioner of Tax Exempt
and Government Entities Joseph] Grant wasn’t the best witness
at the hearing. Was there any discussion about having Ms. Lerner
as a witness for that hearing?

A No.
Why not?
A Lois is unpredictable. She’s emotional. I have trouble talking

negative about someone. I think in terms of a hearing witness, she
was not the ideal selection.?"”

Further, during an interview with Cindy Thomas, the IRS official in charge of the
Cincinnati office, Thomas stated that when she became aware of Lerner’s comments about the
IRS’s treatment of Tea Party applications at the ABA event, she was extremely upset. Thomas
wrote Lerner an e-mail on May 10, 2013, with “Low Level workers thrown under the Bus” in the
subject line.””® Thomas excoriated Lerner, noting that through Lerner’s remarks, “Cincinnati
wasn’t publicly ‘thrown under the bus’ (but) instead was hit by a convoy of Mack
trucks.”??" Thomas explained Lerner’s statements at the event were “derogatory” to lower level
employees working determinations cases.”? She testified:

Q And what was your reaction to hearing the news?
A 1 was really, really mad.
Q Why?

2‘ Transcribed Interview of Nikole Flax, IRS, at 153 (Oct. 22, 2013).

i

217 T d

218 I d

% Id. (emphasis added).

20 E-mail from Cindy M. Thomas to Lois G. Lerner, et al. (May 10, 2013). [IRSR 366782]
**! Id. (emphasis added).

2 Transcribed Interview of Lucinda Thomas, IRS, at 210 (June 28, 2013).
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A I feel as though Cincinnati employees and EO Determinations
was basically thrown under a bus and that the Washington
office wasn’t taking any responsibility for knowing about these
applications, having been involved in them and being the ones
to basically delay processing of the cases.”

Although Thomas admitted that the Cincinnati office made mistakes in handling tax-
exempt applications, she explained that IRS officials in Washington were primarily responsible
for the delay.”* She stated: [Y]es, there were mistakes made by folks in Cincinnati as well
[as] D.C. but the D.C. office is the one whe delayed the processing of the cases.”*®

While Thomas found Lerner’s reference to the culpability of lower level workers for the
delay of the applications during her talk at the ABA event was upsetting and misguided, Thomas
also stated in part: “It’s not the first time that she has used derogatory comments about the
employees working determination cases and she has done it before. 7226

Thomas testified that Lerner’s statements about lower level employees in Cincinnati were
just one example of offensive remarks she often made to other IRS employees. She explained
that Lerner “referred to us as backwater before.”™’ Thomas also noted the impact of Lerner’s
comments on employee morale. She stated in part: “[I]t’s frustrating like how am I sup %)osed to
keep them motivated when our so-called leader is referring to people in that direction.”

Thomas also stated: “She also makes comments like, well, you’re not a lawyer.”**

Lerner’s comments reflect a startling attitude toward her subordinates. As the director of
the Exempt Organizations Division, she was a powerful figure at IRS headquarters in
Washington. It is evident from testimony that Lerner brazenly shifted blame to lower level
employees for delaying the Tea Party applications. Instead of taking responsibility for the major
role she played in the delay, she found fault with others, diminishing employee morale in the
process.

L. Lerner’s Use of Unofficial E-mail

As the Committee has continued to investigate Lerner’s involvement in targeting Tea
Party groups, Committee staff has also learned that she improperly used a non-official e-mail
account to conduct official business. On several occasions, Lerner sent documents related to her
official duties from her official IRS e-mail account to an msn.com e-mail account labeled “Lois
Home.”

3 Id. (emphasis added).

= Id. at 211,

= 1d

6 1d. at 210 (emphasis added).
> Id. at 213.
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Lerner’s use of a non-official e-mail account to conduct official business not only
implicates federal records requirements, but also frustrates congressional oversight obligations.
Use of a non-official e-mail account raises the concern that official government e-mail archiving
systems did not capture the records, as defined by the Federal Records Act.?® Further, it creates
difficulty for the agency when responding to Freedom of Information Act, congressional
subpoenas, or litigation requests.

IV. Conclusion

Since Lois Lemner first publicly acknowledged the IRS’s inappropriate treatment of
conservative tax-exempt applicants during an American Bar Association speech on May 10,
2013, substantial debate has ensued over the nature of the IRS misconduct. While bureaucratic
bumbling played an undeniable role in some delays and inappropriate treatment, questions have
persisted. Could someone with a political agenda — or under instructions — and a sophisticated
understanding of the IRS cause a partisan delay for organizations seeking to promote social
welfare and exercise their Constitutionally guaranteed First Amendment right to participate in
the political process?

From her days at the Federal Election Commission, Lerner’s left-leaning politics were
known and recognized.”>' Even at a supposedly apolitical agency like the IRS, her views should
not have been an obstacle to fair and impartial judgment that would impair her job performance.
But amidst a scandal in which her agency deprived Americans of their Constitutional rights, a
relevant question is whether the actions she took in her job improperly reflected her political
beliefs. Congressional investigators found evidence that this occurred.

Lerner’s views on the Citizens United Supreme Court ruling, which struck down certain
restrictions on election-related activities, showed a keen awareness of arguments that the Court’s
decision would be detrimental to Democratic Party candidates. As she explained in her own
words to her agency’s Inspector General:

The Citizens United decision allows corporations to spend freely on
clections. Last year, there was a lot of press on 501(c)(4)s being used to

funnel money on elections and the IRS was urged to do something about
14 232
it.

When a colleague sent her an article about allegations that unknown conservative donors were
influencing U.S. Senate races, she responded hopefully: “Perhaps the FEC will save the day.”*

Evidence indicates Lerner and her Exempt Organizations unit took a three pronged
approach to “do something about it” to “fix the problem” of nonprofit political speech:

Y44 U.8.C. § 3101.
1 Lois Lerner at the FEC, supra note 5.
32 Treasury Inspector Gen, for Tax Admin, Memo of Contact (Apr. 5, 2012) (memorandum of contact with Lois

Lerner).
*33 E-mail from Lois Lerner, IRS, to Sharon Light, IRS (July 10, 2010). [IRS 179093]
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1) Scrutiny of new applicants for tax-exempt status (which began as Tea Party targeting);

2) Plans to scrutinize organizations, like those supported by the “Koch Brothers,” that
were already acting as 501(c)(4) organizations; and

3) “[O]ff plan” efforts to write new rules cracking down on political activity to replace
those that had been in place since 1959.

Even without her full testimony, and despite the fact that the IRS has still not turned over
many of her e-mails, a political agenda to crack down on tax-exempt organizations comes into
focus. Lemer believed the political participation of tax-exempt organizations harmed
Democratic candidates, she believed something needed to be done, and she directed action from
her unit at the IRS. Compounding the egregiousness of the inappropriate actions, Lerner’s own
e-mails showed recognition that she would need to be “cautious” so it would not be a “per se
political project.””** She was involved in an “off-plan” effort to write new regulations in a
manner that intentionally sought to undermine an existing framework for transparency. >

Most damning of all, even when she found that the actions of subordinates had not
adhered to a standard that could be defended as not “per se political,” instead of immediately
reporting this conduct to victims and appropriate authorities, Lerner engaged in efforts to cover it
up. She falsely denied to Congress that criteria for scrutiny had changed and that disparate
treatment had occurred. The actions she took to broaden scrutiny to non-conservative applicants
were consistent with efforts to create plausible deniability for what had happened — a defense
that the Administration and its most hardcore supporters have repeated once unified outrage
eroded over one of the most divisive controversies in American politics today.

Bureaucratic bumbling and IRS employees who sincerely believed they were following
the directions of superiors did occur. Even when Lerner directed what employees would
characterize as “unprecedented” levels of scrutiny for Tea Party cases, they did not attribute this
direction to a partisan agenda. Ironically, the bureaucratic bumbling that seems to have been
behind many inappropriate requests for information from applicants and a screening criterion
that could never pass as not “per se political” may have had a silver lining. Without it, Lois
Lerner’s agenda to scrutinize tax-exempt organizations that exercised their First Amendment
rights might not have ever been exposed.

The Committee continues to offer Lois Lerner the opportunity to testify. Many questions
remain, including the identities of others at the IRS and elsewhere who may have known about
key events and decisions she undertook. Americans, and particularly those Americans who
faced mistreatment at the hands of the IRS, deserve the full documented truth that both Lois
Lemner and the IRS have withheld from them.

=% E-mail from Lois Lerner, IRS, to Cheryl Chasin et al., IRS (Sept. 16, 2010). [IRSR 191030]
5 See E-mail from Ruth Madrigal, Dep't of the Treasury, to Victoria Judson et al., IRS (June 14, 2012). [IRSR
305906]
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To: E Eidridge Michelle L; Zarin Roberta B; Lemons Tetry L; Burke Anthony
Ce: Partner Melaney J; Marx Dawn R
Subject: RE: Georgetown

f will now be speaking somewhere between 11-11:30 depending on when previous speaker
finishes. | amy or may nol be adding some remarks that are being discussed at & higher

tevel. If approved, | have not been lold whether those remarks will be in the written speech, or
t will simply give them orally. There amy be a desire to get the speech up ASAP if the new
proposed language is added to the draft--these are Nikole guestions. Right now, though,
we're simple on hold,

Liis F Lrner
Director of Exempt Organizations

From: Eldridge Michelle L

Sent: Tuesday, April 23, 2013 9:55 AM

To: Lerner Lois G; Zarin Roberta B; Lemons Terry L; Burke Anthony
Cc: Partner Melaney 1; Marx Dawn R

Subject: RE: Georgetown

b

'm sorry--l've lost frack. What time is vour speech? Siven timing of other siuff that day--we may be !
both i the aft on. I'm sure thes will continue to be discussed .as | hear more details, | will pass 4 along.
me Know wi arg heating as well. Thanks. —-Michelle

From: Lerner Lois G

Sent: Monday, April 22, 2013 6:49 PM

To: Zarin Roberta B; Lemons Terry L; Eldridge Michelle L; Burke Anthony
Cc: Partner Melaney J1; Marx Dawn R

Subject: RE: Georgetown

Importance: High

Hmme-4 was thinking the speech would go up right after | speak and the report would go up
{ater in the afterncon, Will that work?

Lnis F, Lorner
Director of Exempt Organizations

From: Zarin Roberta B

Sent: Monday, April 22, 2013 1:32 PM

To: Lemons Terry L; Eldridge Michelie L; Burke Anthony
Cc: Lerner Lois G; Partner Melaney J; Marx Dawn R
Subject: RE: Georgetown

Thanks, but Melaney deserves credit for that one! We are planning to post Lois’ spsech, along with
the report, Thursday afternoon

Appendix 1
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Bobby Zarin, Director
Communications and Liaison

Wd Government Entities

From: Lemons Terry L

Sent: Monday, April 22, 2013 1:10 PM

To: Zarin Roberta B; Eldridge Michelle L; Burke Anthony
Cc: Lerner Lois G; Partner Melaney J; Marx Dawn R
Subject: RE: Georgetown

Bobby — good catch on the news release. Think we should try doing a short one since we did the interim one. Thinict
shouid track what we did before {below.) Anthony Burke wilt be reaching out to you. Think we need text by mid-day
Tuesday so we can get through '%Parame chanrnels on third fioor and Treasury.

LT

Alse possibie we may post text of Thursday speech on IRS gov.

Thanks

From: Zarin Roberta B

Sent: Monday, April 22, 2013 11:09 AM

To: Lemons Terry L; Eidridge Michelle L

Cc: Lerner Lois G; Partner Melaney J; Marx Dawn R
Subject: FW: Georgetown

Fun for the waslk

Do you know if we have language Lois can use ra: the furlough? (see below.} I'm sure other iRS
speakers ars facing the same issue,

Also, as you krzow} she’%ﬁ be ar‘mu*aéng that the College and i)‘nivﬁrsity Report thai afternoon. We
never discussed a press release {you did one for the interim report), and it may be 100 late now, bu
should it be consi s‘e ed?

Bobby Zarin, Dir
Communications and Ligison

Wﬂmci Governmant Entities

From: Flax Nikole C

Sent: Friday, April 19, 2013 11:44 AM
To: Lerner Lois G; Lemons Terry L
Cc: Grant Joseph H; Zarin Roberta B
Subject: Re: Georgetown

ctor

s

We will pull someathing together - can you let me know when/if you are open later today to discuss other topics?

From: Lerner Lois G

Sent: Friday, April 19, 2013 11:37 AM Eastern Standard Time
To: Flax Nikole C; Lemons Terry L

Cc: Grant Joseph H; Zarin Roberta B

Subject: Georgetown

We have numerous speakers over 2 days at the conference, starting on Wed. | am sure we will
be asked about the furloughs. There is already press out there on the NTEU issue, so | don't

2
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think we can avoid saying something. I'm thinking it would be best for me to lead off with
some statement at the beginning before | get into my formal written speech {o respond before
the question comes. That way, all that follow me can either say exactly what | say or refer the
questioner back to my earlier remarks. Otherwise | fear we may have someone get nervous
and say more than we planned. Does that sound like a plan? If so, can we get parameters of
what my statement should look like? Sorry, but this isn't one we can skate by. Thanks

Lais & Lorner
Director of Exempt Organizations
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From: Rosenbaum Monice L

Sent: Thursday, September 30, 2010 10:18 AM
To: Griffin Kenneth M

Subject: FW: EO Tax Journal 2010-139

Ken, .

You may already be a subscriber to Mr. Streckfus's journal, but below is his brief summary of the DC
Bar lunch meeting. He hopes a transcript will be available soon. Monice

From: paul streckfus

Sent: Thursday, September 30, 2010 11:07 AM
To: paul streckfus

Subject: EO Tax Journal 2010-135

From the Desk of Pauld Streckfus;
Editor, EO Tax Jowrnal

Email Update 2010-139 (Thursday, September 30, 2010)
Copyright 2010 Paul Streckfus

Two events occurred yesterday at about the same time. One was the release of a letter (reprinted below) by the Chairman of the Senate
Finance Committee, Senator Max Baucus. The other was a panel discussion titled "Political Activities of Exempt Organizations This
Election Cycle" sponsored by the D.C. Bar, from which I hope to have a transcript in the near future.

After reading Senator Baucus® letter and accompanying news release, my sense is that Senator Baucus should have been at the D.C.
Bar discussion since he is concerned that political campaigns and individuals are manipulating 501{c)(4), (5), and () organizalions to
advance their own political agenda, and he wants the IRS to look into this situation.

At the D.C. Bar discussion, Marc Owens of Caplin & Drysdale, Washington, explained that there is little that the IRS can doon a
current, real-time basis to regulate (c)(4)s for two reasons. First, a new {c)(4) does not have to apply for recognition of exemption.
Second, a2 new (c)(4) formed this year would not have to file a Form 990 until next year at the earliest and the IRS would probably not
do a substantive review of the filed Form 990 until 2012 at the carliest. By then, Owens joked, the winners are in office, and the losers
are 1n another career.

At the same time that the IRS can do little to regulate new (c)(4)s, it is not even looking at existing (c)(4)s. According to Owens, the
IRS has little interest in regulating exempt organizations beyond (¢)(3)s. The IRS has “effectively abandoned the field” at a time of
heightened political activity by all exempt organizations, including {c}(3)s. Owens added that “we seem to have a baphazard IRS
enforcement system now breaking down completely.” This results in a corrosive effect on the integrity of exempt organizations in
general and a stimulus to evasion of their responsibilities by organizations and their tax advisors.

Karl Sandstrom of Perkins Coie, Washington, was equally negative. According to Sandstrom, the IRS is “a poor vehicle to regulate
political activity,” in that this is not their focus or interest. In defense of the TRS, he did say Congress was also guilty in foisting upon
the IRS regulation of political activity, using section 527 as an example. At the same time, Sandstrom did not see an active IRS as an

answer o current concerns. Section 501(c)(4) organizations are just the current vehicle du jour. Tt (¢){(4)s are shut down, Sandstrom
said many other vehicles remain.

My guess: T doubt if we'tl see much of Owens’ and Sandstrom’s views in the IRS” report to Senator Baucus and the Finance
Committee.

% %k k ok R ok & ¥ K

Senate Committee on Finance News Release
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For Immedié’te Release
September 29, 2010

Contact: Scott Mulhauser/Erin Shields

Baucus Calls On IRS to Investigate Use of Tax-Exempt Groups for Political Activity

Finance Chairman works to ensure special interests don’t use tax-exempt groups to influence commnunities, spend secret
donations

Washington, DC ~ Senate Finance Committee Chairman Max Baucus (D-Mont.) today sent a letter to IRS Commissioner Doug
Shulman requesting an investigation into the use of tax-exempt groups for political advocacy. Baucus asked for the investigation after
recent media reports uncovered instances of political activity by nouprofit organizations secretly backed by individuals advancing
personal interests and organizations suppotting political campaigns. Under the tax code, political campaign activity cannot be the main
purpose of a tax-exempt organization and limits exist on political campaign activities in which these organizations can participate.
Tax-exempt organizations also cannot serve private interests. Baucus expressed serious concern that if political groups are able to take
advantage of tax-exempt organizations, these groups could curtail ransparency in America’s elections because nonprofit organizations
do not have to disclose any information regarding their donors.

“Political campaigus and powerful individuals should not be able to use tax-exempt organizations as political pawns to serve
their own special interests. The tax exemption given to nonprofit organizations comes with a responsibility to serve the public
interest and Congress has an obligation to exercise the vigorous oversight necessary to ensure they do,” said Baucus. “When
political campaigns and individuals manipulate tax-exempt organizations te advance their own pelitical agenda, they are able
to raise and spend money without disclosing a dime, deceive the public and manipulate the entire political system. Special
interests hiding behind the cloak of independent nonprofits threatens the transparency our democracy deserves and does 2
disservice to fair, honest and open elections.”

Baucus asked Shulman to review major 501(c)(4), (c)(5) and (¢)(6) organizations involved in political campaign activity. He asked the
Commissioner to determine if these organizations are operating for the organization’s intended tax exempt purpose, to ensure that
political activity is not the organization’s primary aclivity and to determine i they are acting as conduits for major donors advancing
their own private interests regarding legislation or political campaigns, or are providing major donors with excess benefits. Baucus
instructed Shulman to produce a report for the Committee on the agency’s findings as quickly as possible. Baucus” full letter to
Commissioner Shulman follows here.

September 28, 2010

The Honorable Douglas H. Shulman

Commussioner

Internal Revenue Service

1111 Constitution Avenue, N.W.

Washington, DC 20224

Via Electronic Transmission

Dear Commissioner Shulman:

The Senate Finance Committee has jurisdiction over revenue matters, and the Committee is responsible for conducting oversight of
the administration of the federal tax system, including matters involving tax-exempt organizations. The Committee has focused

extensively over the past decade on whether tax—exempt groups have been used for lobbying or other financial or political gain.

The central question examined by the Committee has been whether certain charitable or social welfare organizations qualify for the
tax-exempt status provided under the Internal Revenue Code.

Recent media reports on various 501(c)(4) organizations engaged in political activity have raised serious questions about whether such
organizations are operating in compliance with the Internal Revenue Code.

The taw requires that political campaign activity by a 501(c)(4), {c){5) or {¢){6) entity musi not be the primary purposc of the
organization.
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1f it is determined the primary purpose of the 501(c)}4), {c)(5) and (c)(6) organization is political campaign activity the tax exemption
for that nonprofit can be terminated.

Even ifpoliticél campaign activity is not the primary purpose of a 501(c)}(4), (e)X5), and {c)(6) organization, it must notify its members
of the portion of dues paid due to political activity or pay a proxy tax under Section 6033(¢).

Also, tax-exempt organizations and their donors must not engage in private inurement or excess benefit transactions. These rules
prevent private individuals or groups from using tax-exempt organizations to benefit their private interests or to profit from the tax-
exempt organization’s activities.

A September 23 New York Times article entitled “Hidden Under a Tax-Exempt Cloak, Private Dollars Flow” described the activities
of the organization Americans for Job Security. An Alaska Public Office Commission investigation revealed that AJS, organized as an
entity to promote social welfare under 501(c)(6), fought development in Alaska at the behest of a “local financier who patd for most of
the referendum campaign.” The Commission report said that “Americans for Job Security has no other purpose other than to cover
money trails all over the country.” The article also noted that “membership dues and assessments ... plunged to zero before rising to
$12.2 million for the presidential race.”

A September 16 Time Magazine article examined the activities of Washington D.C. based 501{c)(4) groups planning a “$300 million
... spending blitz” in the 2010 elections. The article describes a group transforming itself into a nonprofit under 501{c)(4) of the tax
code, ensuring that they would not have to “publically disclose any information aboui its donors.”

These media reports raise a basic question: Is the tax code being used to eliminate transparency in the funding of our elections --
clections that are the constitutional bedrock of our democracy? They also raise concerns about whether the tax benefits of nonprofits
are being used to advance private interests.

With hundreds of millions of dollars being spent in clection contests by tax-cxenipt entities, it is time to take a fresh look at current
practices and how they comport with the Internal Revenue Code’s rules for nonprofits.

I request that you and your agency survey major 501(c)(4), (e)(5) and (¢)}(6) organizations involved in political campaign activity to
examine whether they are operated for the organization’s intended tax-exempt purpose and 1o ensure that political campaign activity is
not the organization’s primary activity. Specifically you should examine if these political activities reach a primary purpose level -~
the standard imposed by the federal tax code -- and if they do not, whether the organization is complying with the notice or proxy tax
requirements of Section 6033(e). I also request that you or your agency survey major 501{c){4), (cX5), and (c}{6) organizations te
determine whether they are acting as conduits for major donors advancing their own private interests regarding legislation or political
campaigns, or are providing major donors with excess benefits.

Possible viclation of tax laws should be identified as you conduct this study.

Please report back to the Finance Committee as soon as possible with your findings and recommended actions regarding this matter.
Based on your report I plan to ask the Committee to open its own investigation and/or to take appropriate legislative action.
Sincerely,

Max Baucus, Chairman

Senate Committee on Finance

219 Dirksen Senate Office Building
Washington, DC 20510-6200
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" From: Thomas Cindy M

CONGRESSIONAL RECORD —HOUSE

3. Educate the public through advocacy/legislative activities to make America a
better place to live.
4. Statements in the case file that are critical of the how the country is being run.

John Shafer
Group Manager

May 7, 2014

Sent: Thursday, June 02, 2011 12:46 AM
To: Shafer John H

Ce: Estig Bonnie A; Bowling Steven F
Subject: Tea Party Cases - NEED CRITERIA
Importance; High

John,

Could you send me an emall that Includes the criterla screeners use fo label & cass as a “tea
parly case?" BOLO spreadsheet includes the following:

Organizations involved with the Tea Party movement applying for exemnption under 501{c)(3) or
501(c)4).

Do the applications specify/state “tea party?” If not, how do we know applicant is involved with
the tea party movement?

| need to forward to Holly per her request below. Tharks.

From: Melahn Brenda

Sent: Wednesday, June 01, 2011 3:08 PM
To: Paz Holly O; Thomas Cindy M
Subject: RE; group of cases

Holly - we will UPS a copy of the case in #1 below to your attention tomorrow, It should be
there Monday. I'm sure Cindy will respond fo #2,

Brenda

From: Paz Holly O -
Sent: Wechesday, June 01, 2011 2:21 PM
To: Thomas Cindy M
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Cc: Melahn Brenda
Subject: group of cases

re: Tea Party cases
Two things re: these cases:

1. Can you please send me a copy of the Crossroads Grassroots Policy Strategies -
) application? Lois wants Judy to take a look at it so she can summarize the issues for
ols.

2. What criteria are being used to label a case a "Tea Party case"? We want to think about
whether those criteria are resulting in over-inclusion.

Lois wants a briefing on these cases. We'll take the lead but would like you to participate. We're
aiming for the week of 6/27.

Thanks!

Holly
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From: Paz Holly O

Sent: Thursday, April 07,2011 10:33 AM

To: Seto Michael C

Subject: FW: sensitive (c)(3) and (c)(4) applications
FYi

From: Paz Holly O

Sent: Thursday, April 07, 2011 10:26 AM

To: Kindell Judith E; Lerner Lois G

Cc: Light Sharon P; Letourneau Diane L; Neuhart Paige
Subject: RE: sensitive (c)(3) and (c)(4) applications

sprox. 40 Tea Party cases in Delerms. With so many EOT
s and Guidance) and the p iooming that we may have

rit @ backio ious resarvalions about

From: Kindell Judith E

Sent: Thursday, April 07, 2011 10:16 AM

To: Lerner Lois G; Paz Holly O

Cc: Light Sharon P; Letourneau Diane L; Neuhart Paige
Subject: sensitive (c)(3) and (c)(4) applications

I just spoke with Chip Hull and Elizabeth Kastenberg about two cases they have that are related to the
Tea Party - one a (c)(3) application and the other a (c)(4) application. | recommended that they develop
the private benefit argument further and that they coordinate with Counsel. They also mentioned that
there are a number of other (c)(3) and (c)(4) applications of orgs related to the Tea Party that are
currently in Cincinnati. Apparently the plan had been to send one of each to DC to develop a position to
be applied to the others. Given the sensitivity of the issue and the need (I believe) to coordinate with
Counsel, | think it would be beneficial to have the other cases worked in DC as well. | understand

that there may be TAS inquiries on some of the cases.
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From: Lerner Lois G 4

Sent: Friday, March 02, 2012 920 AM
To: Cook Janine

Subject: RE: Advocacy orgs

Director of Exempt Organizations

From: Cook Janine

Sent: Friday, March 02, 2012 858 AM
To: Lerner Lois G

Subject: PW: Advocacy orgs

Fun all around. (Streckfus email today). We're working diligently on reviewing the advocacy guide. Letus
know if you want our assistance on anvthing clse.

1 - House Oversight Chairman Secks Additional Information from the TRS on Tax-Exempt Sector
Compliance, as Reports of IRS Questioning Grassroots Political Groups Raises New Concerns

March 1, 2012

Honorable Douglas H. Sholman
Commissioner

Internal Revenue Service

1111 Constitution Avenue, NW
Washingten, DC 20224

Dear Commissioner Shulman:

On October 6, 2011, Twrote to you requesting mformation about the statug of various IRS compliance cfforts
involving the tax-exempt sector and issues related to audits of tax-exempt organizations [for this letter, see
email update 2011-166]. While awaiting a complete response to that letter, T have since heard the IRS has been
questioning new tax-exempt applicants, including grassroots political entities such as Tea Party groups, about
their operations and donors [for background, see email update 2012-38]. In addition 1o the unanswered
questions from my QOctober 6, 2011, letter, | have additional questions relating to the IRS” oversight of
applications for tax exemption for new organizations.

In particular, T am seeking additional information as it relates to the IRS review of new applications for section
S501{c) 3} and {c){4) tax-cxompt status, mcluding answers to the questions detailed below. Please provide your

reaponses no later than March 13, 2012,

1. How many new tax-gxempt organizations has the IRS recognized ¢ach vear since 20087

P
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2. How many new applications for 301{c}(3) and {c){4) tax-exempt status have been received by the IRS since
20087 Provide a breakdown by yeat and type of organization.

3. What is the IRS process for reviewing cach tax-exempt status application? Is this proeess the same for
entities applying for section 501(e)}3) and (c)}(4) ax-exempt status? Please describe the process for both section
501(cH3) and (c¥4) applications in detail,

4. Your preliminary response in my October 6, 2011, letter stated that, “if the application is substantially
complete, the IRS may retain the application and reguest additional information as needed.” How does the [RS
determine that an application for tax-exemipt status is “substantially complete?” Please provide guidelines or
any other materials used in this process.

5. Does the IRS have standard procedures or forms it uses to “request additional information as needed” from
applicants seeking tax-exempt status? Please provide any forms and related materials used.

6. Does the IRS select applicarions for “follow-up™ on an automated basis or is there an office or indevidual
responsible for selecting incomplete applications? Please explain and provide details on any automated system
used for these purposes. If decisions are made on an individual basis, please provide the guidelines and any
related materials used.

7. How many tax-exempt applications since 2008 have been selected for “follow-up™? How many entities
selected for follow-up were granted tax-exempt status?

Should you have any questions regarding this request, please contact *** op ¥** a1~
Smeerely,

/s/ Charles Boustany, Ir., MD
Chairman

Subcommitice on Oversight
Commitiee on Ways and Means
House of Representatives
Washington, D.C,

IRS Batiling Tea Party Groups Over Tax-Exempt Status
By Alan Fram, Huff Post Politics. March 1, 2012

WASHINGTON -~ The Internal Revenue Service is embroiled in battles with tea party and other conservative
groups who claim the government is purposely frustrating their attempts to gain tax-exempt status, The fight
features tustances in which the IRS has asked for voluminous details about the groups' postings on social
networking sites hike Twitter and Facebook, information on donors and key members' relatives, and copies of
all literature they have distributed o their members, according to documents provided by some organizations.

While refusing to comment en specific cases, IRS officials said they are merely trying to gather enough
information to decide whether groups qualify for the tax exemption. Most organizations are applying under
section 301{c}{4) of the federal tax code, which grants {ax-exempt status to certain groups as long as they are
not primarily involved in activity that could influence an election, a determination that is up 1o the IRS. The tax
agency would scem a natural target for tea party groups, which espouse smaller and less intrusive government
and lower taxes. Yet over the years, the IRS has periodically been accused of political vendettag by liberals and
conservatives alike, nsually without merit, tax experts say.

2
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The latest dispute comes early in an election year in which the IRS is under pressure fo monitor tax-exempt
groups - like the Republican-leaning Crossroads GPS and Demopceratic-leaning Prioritics USA -- which can
shovel unlimited amounts of money 1o allies to influence campaigns, even while not being required to disclose
their donors.

Conservatives say dozens of groups around the country have recently had similar experiences with the IRS and
say its information demands are intrusive and politically motivated. They complain that the sheer size and detail
of material the agency wants is designed to prevent them from achieving the tax designations they seck. "It's
intimidation,” said Tom Zawistowski, president of the Ohio Liberty Council, a coalition of tea party groups in
the state. "Stop doing what you're doing, or we'll make vour life miserable.”

Authoritics on the laws governing tax-exempt organizations expressed surprise at some of the IRS's requests,
such as the volume of detail # is seeking and the identity of donors. But they said it is the agency's job to leam
what it can to help decide whether tax-exempt status is warranted. "These tea party groups, a lot of their
material makes them look and sound like a political party,” said Marcus 8. Owens, a lawver who advises ax-
exempt organizations and who spent a decade heading the IRS division that oversees such groups. 71 think' the
IRS is trying to get behind the rhetoric and figure out whether they are, at their core, a political party,” or a
group that would gualify for tax-exempt statos.

The tea party was {irst widely emblazoned on the public’s mind for their noisy opposition 1o President Barack
Obama's health care overhau! ar congressional town hall meetings in the summer of 2009. Support from its
activist members has since helped nominate and elect conservative candidates around the country, though group
feaders say they are chiefly educational organizations.

They say they mostly do things like 1nvite guests to discuss issues and teach members about the Constitution
and how 10 request government documents under the Freedom of Information Act. Seme say they occasionally
endorse candidates and seek to register volers. "We're doing nothing more than what the average citizven does in
getting involved," said Phil Rapp, executive director of the Richmond Tea Party in Virginia. "We're not
supporting candidates; we are supporting what we see as the issues.”

One group, the Kentucky 9712 Project, said it applied for tax-exempt status in December 2010, After getting a
prompt IRS acknowledgement of ifs application, the orgamization heard nothing until it got an IRS letter two
weeks ago requesting more information, said the project's-director, Eric Wilson. That letier, which Wilson
provided to the AP, asked 30 guestions, many with multiple parts, and gave the group until March 6 to respond.

Information requested included "details regarding all of your activity on Facebook and Twitier” and whether top
officials’ relatives serve in other organizations ov plan to run for elective office. The IRS also soughi the
political affihation of every person who has provided the group with educational services and minutes of every
board mecting "since your creation.”

“This 1s a modern-day witch bunt,” said Wilson, whose 9/12 group and others around the country were inspired
by conservative activist Glenn Beck. Other conservative organizations described similar experiences.

A January IRS letter to the Richmond Tea Party requests the names of donors, the amounts cach contributed
and details on how the funds were used. The Ohio Liberty Council received an IRS letter last month secking the
credentials of speakers at the group's public events. In a February letter, the IRS asked the Waco Tea Party of
Texas whether its officials have a "close relationship” with any candidates for office or political parties, and was
asked for cvents they plan this year, "The crystal ball T was issued can't predict the future,” and future events
will depend on factors like what Congress does this year, said Toby Marie Walker, president of the Waco

group.
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The IRS provided a five-paragraph written response to a reporter’s questions about its actions. It noted that the
tax code allows tax-exempt status to "social welfare” groups, which are supposed to promote the common good
of the community. Groups can engage in some political activities "so long as, in the aggregate, these pon-
exempt activities are not its primary activities,” the IRS statement said. "Career civil servants make all decisions
on exemption applications in a fair, impartial manner and do so without regard to political affiliation or
ideotogy,” the ageney said.

There were 139,000 groups in the U.S. with 501(c){4) tax-exempt status in 2010, the latest year of available IRS
data. More than 1,700 organizations applied for that designation in 2010 while over 1,400 were approved. Such
volume means i might 1ake months for the IRS to assign applications to agents, said Lloyd Hitoshi Mayer, a
Notre Dame law professor who specializes in clection and tax law.

Ever since a 2010 Supreme Court decision allowing outside groups to spend unlimited funds in elections, such
organizations have been under scrutiny. Two nonpartisan campaign finance watchdogs called on the IRS last
fall to steip some large groups of tax-exempt status, claiming they engage in so much political activity that they
dopn't qualify for the designation. Last month, seven Democratic senators asked the IRS to Investigate whether
some groups were improperly using tax-exempt status -- they dide’t name any organizations -- because those
groups are “improperly engaged in a substantial or even a predominant amount of campaign activity.”
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From: ‘ Ruth.Madrigal | NG

Sent: Thursday, June 14, 2012 3:10 PM
To: judson Victoria A; Cook Janine; Lerner Lois G; Marks Nancy J
Subject: 501{c}4)s - From the Nonprofit Law Prof Blog

Don't know who i your organizations is keeping tabs on cds, but since we mentioned potentially addressing them (off-
plan) in 2013, I've got my radar up and this scemed interesting. ..

Bad News for Political 301{c)(4)s: 4th Circuit Upholds "Major Purpose” Test for Political Committees

In a case with potentially major ramifications for politically active section 5301{c}{4) organizations, the U.S. Court of
Appeals for the Fourth Circuit has upheld the Federal Election Commission's "major purpose™ test for detormining
whether an organization is a political commitice or PAC and so subject to extensive disclosure requirements, As
described in the opinion, under the major purpose test “the Commission

first considers a group’s pohiiical activities, such as spending on a particular elecioral or issue-advocacy campaign, and
then it evaluates an organization’s ‘major purpose,’ as revealed by that group’s public statements, fundraising appeals,
government filings, and organizational documents” {citations omitted). The FEC's summary of the lidgation details the
challenge made in this case:

A group or association that crosses the §1,000 contribution or expenditure threshold will only be deemed a political
committee if its "major purpose” is to engage in federal campaign activity. [The plaintiff] claims that the FEC set forth an
enforcement policy regarding PAC status in a policy statement and that this eaforcement policy is "based on an ad hoc,
case-by-casc, analysis of vague and impermissible factors applied to undefined facts derived through broad-ranging,
intrusive, and burdensome investigations . . . that, in themselves, can often shut down an organization, without adequate
bright lines to protect issue advocacy in this core First Ameadment area.” [The plaintiff] asks the court to find this
“"enforcement policy" unconstitutionally vague and overbroad and in excess of the FEC's statutory authority.

In a unanimous opinion, the court concluded that the FEC's current major purpose test is "a sensible approach to
determining whether an organization qualifies for PAC status. And more impottantly the Commission's muld-factor
major-purpose test is consistent with Supreme Court precedent and does not unlawfully deter protected speech.” In doing
so, the court chose to apply the less stringent "exacting scrutiny” standard instead of the "strict scrutiny” standard because,
in the wake of Citizens United, political committee status only imposes disclosure and organizational requirements but no
other restrictions. While the plaintiff here (The Real Truth About Abortion, Inc., formerly known as The Real Truth
About Obama, Inc.) is a section 527 organization for federal tax purposes, the same test would apply to other types of
politically active organizations, including section 301(c)(4) entities.

Hat Tip: Election Law Blog

LHM

M. Ruth M. Madrigal

Office of Tax Policy

U.S. Department of the Treasury
1500 Pennsylvania Ave,, NW.
Washington, DC 20220

I ciirect)
I
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Increase in (c)(3)/(c)(4) Advocacy Org. Applications

Background:

]

EQOD Screening has identified an increase in the number of (¢)(3) and (c){4) applications
where organizations are advocating on issues related to government spending, taxes and
similar matters. Often there is possible political intervention or excessive lobbying.

EOD Screening identified this type of case as an emerging issue and began sending cases to
a specific group if they meet any of the following criteria:

o “Tea Party,” "Patriots” or "9/12 Project” is referenced in the case file

o lssues include government spending, govemment debt or taxes

o Education of the public by advocacy/iobbying to “make America a better place to live”
o Statements in the case file criticize how the country is being run

Over 100 cases have been identified so far, a mix of (€)(3)s and (c){4)s. Before this was
identified as an emerging issue, two (c){4) applications were approved.

Two sample cases were transferred to EOT, a (c)(3) and a (c){4).

o The (c)4) stated it will conduct advocacy and political intervention, but political
intervention will be 20% or less of activities. A proposed favorable letter has been sent
to Counsel for review.

o The {c)(3) stated it will conduct “insubstantial” political intervention and it has ties to
politically active (c)}{4)s and 527s. A proposed denial is being revised by TLS to
incorporate the org.’s response to the most recent development letter.

EQOT is assisting EOD by providing technical advice (limited review of application files and
editing of development letters).

EOD Request:

[ ]

EOD requests guidance in working these cases in order to promote uniform handling and
resolution of issues.

Options for Next Steps:

Assign cases for full development to EOD agents experienced with cases involving possible
political intervention. EOT provides guidance when EOD agents have specific questions.

EOT composes a list of issues or political/lobbying indicators to look for when investigating
potential political intervention and excessive lobbying, such as reviewing website content,
getting copies of educational and fundraising materials, and close scrutiny of expenditures.

Establish a formal process similar to that used in healthcare screening where EOT reviews
each application on TEDS and highlights issues for development.

Transfer cases to EOT to be worked.
Include pattern paragraphs on the political intervention restrictions in all favorable letters.

Refer the organizations that were granted exemption to the RQO for follow-up.

Cautions:

*

»

These cases and issues receive significant media and congressional attention.

The determinations process is representational, therefore it is extremely difficult to establish
that an organization will intervene in political campaigns at that stage.
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From: Paz tolly O

Sent: Thursday, January 31, 2013 415 AM
To: Paterson Troy D TIGTA

Ce: Lerner Lois G

Subject: RE: E-Mail Retention Question

From: Paterson Troy D TIGTA _
Sent: Thursday, January 24, 2013 8:51 AM
To: Paz Holly O

Subject: E-Mail Retention Question

Holly,
Good morning.

During a recent briefing, | mentioned that we do not have the original e-mail from May 2010 stating that "Tea Party”
applications should be forwarded 1o a specific group for additional review. After thinking it through, | was wondering
about the IRS's retention or backup policy regarding e-mails. Do you know who | could contact to find out if this e-mail
may have been retained?

e
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From: ' ) Paz Holly O

Sent: Wednesday, June 20, 2012 1:14 PM

To: Lerner Lois G

Subject: FW: Additional procedures on cases with advocacy issues - before issuing any favorable

or initial denial ruling

From: Seto Michael C
Sent: Wednesday,

June 20, 2012 2:11 PM
To: McNaughton Mackenzie P; Salins Mary J;

Shoemaker Ronald J; Lieber Theodore R
Cc: Grodnitzky Steven; Megosh

Andy; Giuliano Matthew L; Fish David L; Paz Holly O
Subject:

Additional procedures on cases with advocacy issues - before issuing any

favorable or initial denial ruling

Please

inform the reviewers and staff in your groups that before issuing any
favorable or initial denial rulings on any cases with advocacy issues, the
reviewers must notify me and you via e-mail and get our

approval. No favorable or initial denial rulings can be issued

without your and my approval. The e-mail notification includes the
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name of the case, and a synopsis of facts and denial rationale. 1 may
require a short briefing depending on the facts and circumstances of the

particular case.

If you have any

questions, please let me know.

Thanks,

Mike
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From: Lerner Lois G

Sent: Wednesday, May 02, 2012 5:40 AM

To: Miller Steven T

Subject: A Question

I'm wondering if

you might be able to give me a better sense of your expectations regarding roles
and responsibilities for the c4 matters. | understand you have asked Nan

to take a deep look at the what is going on and make recommendations. I'm

fine with that. Then there was the discussion yesterday about how we plan

to approach the issues going forward. That is where the confusion

lies. What are your expectations as to who is implementing the

plan?

Prior to that

meeting, unbeknownst to me, Cathy had made comments regarding the
guidance--which Nan knew about. Nan then directed one of my staff to meet

with Cathy and start moving in a new direction. The staff person came to

me and | talked to Nan, suggesting before we moved, we needed to hear from you,

which is where we are now.

We're all on good

terms and we all want to do the best, but | fear that unless there's a better
1
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understanding of roles, we may step on each others toes without intending

to.

Your thoughts

please. Thanks

Lis F o Loer

Director of Exempt Organizations
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From: ‘ Lerner Lois G

Sent: Tussday, May 17, 2011 1037 AM

To: Urban Joseph J

Subject: Re: BNA - IRS Answers few Questions Regarding Audits Of Donors Giving to Section

501{c34) Groups

The constitutional issue is the big Citizens United issue. I'm guessing no one wants that going forward Lois G. Lerner-—-—-
e G20 frOm my BlackBerry Wireless Handheld

~-—(riginal Message-----

From: Joseph Urban

To: Lois Call in Number

Subiect: RE: BNA - IBS Answers Few Questions Regarding Audits Of Donors Giving to Section S01{cH4) Groups
Sent: May 17, 2011 10:39 AM

The Counsel function with jurisdiction over the giff {ax, Passthroughs and Special Industries, is going to have 1o come up
with 2 legal position on what type of transfers of money or property to a section 501{c}{4) organization are subject to
the gift tax. There is also a constitutional angle that has been raised - whether imposing the tax on a contribution for
political purposes is an infringement.on donors’ First Amendmaent free speech rights, as well as an attack on section
501{c){4) organizations engaged in permissible political activities. The PS&{ lawyers have called a meeting for Friday with
their boss, and perbaps other higher-ups in Counsel. Judy, Justin and | are going. Susan Brown and Don Speliman will be
there from TE/GE Counsel, as will Nan Marks. There are some tough issues for the gift tax people to work through, and |
am sure they will be running their conclusions past the Chief Counsel, if not Treasury. It would certainly be an
interesting result if a self-interested earmarked donation to a (¢){4) for s political campaign would not subject to the gift
tax, but a donation for the seifless general support of a {c}{4)s public interest work would be.

Stay tuned.

~~~~~ Original Message-—-

From: Lerner Lois G

Sent: Tuesday, May 17, 2011 10:04 AM

To: Urban Joseph J

Subject: Re: BNA - IRS Answers Few Questions Regarding Audits Of Donors Giving to Section 501(c}{4} Groups

So, What's your take on where this will go? Reminds me of Marv's staff draft on governance

Lois G. Lernererrrormmrsvenennnnn
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To: ‘ Eldridge Michelle L; Zarin Roberta B; Lemons Terry L) Burke Anthony
Lo Partner Melaney 1 Marx Dawn R
Subject: RE: Geargetown

ww be speaking s

oL f«&mf
Director of Exempt Organizations

From: Eldridge Michelie L

Sent: Tuesday, April 23, 2013 8;55 AM

To: Lerner Lois G; Zarin Roberta B; Lemons Terry L; Burke Anthony
Ce: Parther Melaney J; Marx Dawn R

Subject: RE: Georgetown

y

Fromu Lerner Lois G

Sent: Monday, April 22, 2013 6:48 PM

To: Zarin Roberta B; Lemons Terry L; Eldridge Michelle L; Burke Anthony
Ce: Partner Melaney J; Marx Dawn R

Subject: RE: Georgetown

Importance; High

Director of Exempt Organizations

From: Zarin Roberta B

Sent: Monday, April 22, 2013 1:32 PM

To: Lemons Terry L; Eldridge Michelle L; Burke Anthony
Ce: Lerner Lois G; Pariner Melaney J; Marx Dawn R
Subject: RE: Georgetown
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From: Lemons Terry L

Sent: Monday, April 22, 2013 1:10 PM

To: Zarin Roberta B; Eldridge Michelle L; Burke Anthony
Co: Lerner Lois G; Partner Melaney 1; Marx Dawn R
Subject: RE: Georgetown

From: Zarin Roberta B

Sent: Monday, April 22, 2013 11:09 AM

To: Lemons Terry L; Eldridge Michelle L

Cc: Lerner Lois G; Partner Melaney J; Marx Dawn R
Subject: FW: Georgetown

TRty PR RTR WA

From: Flax Nikole C

Sent: Friday, April 19, 2013 11:44 AM
To: Lerner Lois G; Lemons Terry L
Cc: Grant Joseph H; Zarin Roberta B
Subject: Re: Georgetown

Fromy Lemner Lois &

Sent: Friday, April 19, 2013 11:37 AM Eastern Standard Time
To: Flax Nikole C; Lemons Terry L

Ce: Grant Joseph H; Zarin Roberta B

Subject: Georgetown

We have numerous speakers over 2 days at the conference, starting on Wed. | am sure we will
be asked about the furloughs. There is already press out there on the NTEU issue, so | don’t

2
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think we can avoid saying something. I'm thinking it would be best for me to lead off with
some statement at the beginning before | get into my formal written speech to respond before
the question comes. That way, all that follow me can either say exactly what | say or refer the
questioner back to my earlier remarks.  Otherwise | fear we may have someone get nervous
and say more than we planned. Does that sound like a plan? If so, can we get parameters of
what my statement should look like? Sorry, but this isn’t one we can skate by. Thanks

oLis f&w
Director of Exempt Organizations
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From: Kall Jason C

Sent: Tuesday, January 10, 2012 9:09 PM

Ta: terner Lois G

Ce: Ghougasian Laurice A; Fish David L; Paz Holly O; Downing Nanette M
Subject: Warkplan and background on how we started the self declarer project

Vneen Al
waﬁmm Strategies and Critical Initiatives

From: Chasin Cheryi D

Sent: Thursday, September 16, 2010 8:59 AM

To: Lerner Lois G; Kindell Judith E; Ghougasian Laurice A
Cc: Lehman Sue; Kall Jason C; Downing Nanette M
Subject: RE: £O Tax Journal 2010-130

Fromi Lerner Lois G
Sent: Thursday, September 16, 2010 9:58 AM
To: Chasin Cheryi D; Kindell Judith E; Ghougasian Laurice A

Ce: Lehman Sue; Kall Jason & Downing Nanette M
Subject: Re: EO Tax Journal 20106-130

1eed (o be callious

s with exemy

From: Chasin Cheryi D

To; Lermner Lois G; Kindell Judith E; Ghougasian Laurice A
Cc: Lehman Sue; Kall Jason C; Downing Nanette M
Sent: Wed Sep 15 14:54:38 2010

Subject: RE: EO Tax Journal 2010-130

z
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From: Lerner Lois G

Sent: Wednesday, September 15, 2010 1:51 PM

To: Kindell Judith £; Chasin Cheryl D; Ghougasian Laurice A
Ce: Lehman Sue; Kall Jason C; Downing Nanstte M
Subject: RE: EO Tax Journal 2010-130

Lois F, Lorser

Director, Exempt Organizations

From: Kindell Judith E

Sent: Wednesday, September 15, 2010 1;03 PM

To: Lerner Lois G; Chasin Cheryl D; Ghougasian Laurice A
Ce: Lehman Sue

Subject: RE: EQ Tax Journal 2010-130

some (¢)(4)s are being set up (v engage in political acti

From: Lerner Lois G
: Sent: Wednesday, September 15, 2010 12:27 PM

i
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To: Chasin Chery! D; Ghougasian Laurice A; Kindell Judith E
Cc; Lebman Sue
Subject: FW: EO Tax Journal 2010-130

Luis . Lorser

Director, Exempt Organizations

SRR

Fronu: paul streckfus

Sent: Wednesday, September 15, 2010 12:20 PM
To: paul streckfus

Subject: EO Tax Journal 2010-130

Fromwv the Desk of Paul Streckfus,
Editor, EO Toax Journal

Email Update 2018-130 (Wednesday, September 15, 2010)
Copyright 2010 Paul Sireckfus

Yesterday. T asked, “Ts S01(c)(4) Status Being Abused?” I can hardly keep up with the questions and comments this query has
generated. As noted vesterday, some {€){4)s are being set up to engage in political activity, and donors like them because they remaim
anonymous. Seme commenters are saying, “Why should we care?”, others say these organizations come and go with such rapidity that
the TRS would be wasting its time to wack them down, others say {¢)(3) filing requirements should be imposed on {){4)s, and so it

Former 1RSer Conrad Rosenberg seems to be taking a leave them alone view:

“I have come. sadly, w the conclusion that attempts at revocation of these blatamily political organizations aceomplish linle, if
anything, other than pechaps a bit of in ferrorem effect on some other {usually much smalfer) organizations that may be contemplating
similar behavior. The big ones are like batloons - squeezc them in one place, and they just pop out somewhere cise, largely unscathed
and undaunted. The government expends enormous effort to win one of these cases {on very rare occasion), with littte real-world
vonsequence. The skein of interlocking ‘educational® organizations woven by the fabulously rich and bugely influential Koch brothers
to foster their own financial interests by political means ought to be Exhibit One. Their ereations operate with complete impunity, and
T doubs that potential revocation of tax exemption enters inte their caloulations at all. That's particularly wue where dedueribility of
comributions, as with {€)(4)s, is not an issue. Bust one, if you dare, and theyH just finance another with a different name. T feel for the
IRS's dilemma, especially in this wildly polarized slection year.™

A number of individuals said the requirements for {e)(4)s to file the Form 1024 or the Form 990 are a bit of a muddie. My
understanding is that {c¥4}s need vot file a Form 1024, but generally the IRS won't accept a Form 990 without a Form 1024 being
filed. The result is that attorneys can create new (CH4)s every year to exist for a short dme aud never file a 1024 or 990. However, the
IRS can claim the organization is subject to tax {(assuming it becomes aware of iis existence) and then the organization must prove it is
exempt {by essentially filing the information required by Form 1024 and maybe 950). Not being sure of the corvectness of my
understanding, | went to the only person who may know more about EO tax law than Bruce Hopkins, and got this response from Marc
Owens:

“You are sort of elose. 1 not quite accurate o state that 4 (¢){4) "need not file a Form 10247 A {e){4) is nod subject to IRC 308,
hence it is wot required to file an application for tux-exempt status within a particular period of time after its formation. Such an
organization is subject, however, 1o Treas. Reg. Section 1.501(a)-14a)2) and (3} which set forth the general requirement that in order
to be exempt, an organization must file an application, but for which no particular time period is specified. Gnoe 2 would-be {cf4) is
formed and it has completed one fiscal year of life, and assuming that it had revenuc during the fiscal year, it is required to file a tax
return,
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“There is no exemption from the refurn filing requirement for wonld-be (c)(4)s and failing to file anything 18 flirting with serious
issues. Qbvipusly, fow, if any, organizations elect to file & Formn 1120.and so file & Form 990 as an alternative and because it comports
with the intended tax-exempt status. When such a Form 990 arives in Ogden, it goes “unpostable,” Lo, there § no pre-existing master
file account to which 1o *post” receipt of the returm,

“Master file accounts for ax exempts are created by Cincinnati when an application is filed, heace no prior application. no master
file account and no place for Ogden to record receipt of the subseguent 990. Such unpostable returns are kicked out of the processing
system and seut 1o g resolution unit that aualvzes the problem (there are wany reasons a retwn might be unpostable, sueh as o typo i
an BTN}, The processing unit might create o “dununy” master file account wo which to post the return, # might correspond with the
fiing organization io ascerwin the correct return to be filed, or it might refer the matter to TEAGE wherg it would be assigned to an
ageni to analyze, essentially instgating the process you describe.”

My query foday: So where are we? Should the IRS ignore the whole mess? Or should the IRS be concerned with the integrity of the
tax exemption system?

T think the TRS needs 1o keep track of new (¢}{4)s as they appear. I'm assuming most political ads identifv who 15 bringing them to
vou. That’s true of the ones I've seen. When the IRS can not identify on its master file a pew organization engaged in politicking, it
shotdd send a letter of inguiry, saving “Who are vou? What is vour claimed tax status?” In other words, what I'm saying is that the
IRS needs to be more pro-sciive, and not await the filing of a Farm 1024 or 990. 1 recognize that wost of these fo)4)s may have Hutle
come if they spend what they take in, but the EO function has never been about generating revenue, I (c)4) status s being abused,
the RS needs o take action: IT the RS does not have the tools to get at the problems, then we need for Congress to step in and
strengthen the filing requirements.

My biggest concern i that these political {c){4)s are operating in tandem with {(¢)(3)s so that donors can elaun 170 deducnons. Here
the IRS ueeds 1o have an aggressive audit program in coordination with the Income Tax Division so that 170 deductions are
disallowed if a {¢}(3) is being used as a conduit to a {o4d)

I've probably raised new issues, and Ive said nothing about section 527, Anyone who wants to fill in some of the blanks, please do
50,
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From: Marks Nancy J

Sent: ' Monday, April 01, 2013 12:16 PM

To: Lerner Lois G; Paz Holly O; Fish David L
Subject: Re: HMMMM?

Weli we'd all like to see some good solid light of day court resolution so hope so

Sent using BlackBerry

From: Lerner Lois G

Sent: Monday, April 01, 2013 12:34 PM Eastern Standard Time
To: Marks Nancy J; Paz Holly O; Fish David L

Subject: RE: HMMMM?

it's the one that will be next that is "the one.”

Lis §f Lorner
Director of Exempt Organizations

From: Marks Nancy ]

Sent: Monday, April 01, 2013 12:21 PM
To: Lerner Lois G; Paz Holly O; Fish David L
Subject: Re: HMMMM?

Some not all would be my guess

Sent using BlackBerry

From: Lerner Lois G

Sent: Monday, April 01, 2013 09:55 AM Eastern Standard Time
To: Marks Nancy J; Paz Holly O; Fish David L

Subject: Re: HMMMM?

Sorry. These guys are itching for a Constitutional challenge. Not you father's EQ
Lots G. Lerner -
Sent fromy my BlackBerry Wireless Handheld

From: Marks Nancy )

Sent: Friday, March 29, 2013 05:55 PM Eastern Standard Time
To: Lerner Lois G; Paz Holly O; Fish David L

Subject: Re: HMMMM?

I guess I'd never assume that, Court IS an expensive crap shoot with the potential for a public record the org might not
want. This changes the odds some not sure it is a lot [unless most have no liability)
1
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Sent using BlackBerry

From: Lerner Lois G

Sent: Friday, March 29, 2013 05:43 PM Eastern Standard Time
To: Marks Nancy 1; Paz Holly O; Fish David L

Subject: RE; HMMMM?

When we were talking, we were thinking they would all want to go to court--so we figured, why
not get there sooner and save Appeals some time~they will be dying with these cases. We
were thinking c3 rules. As to taxes owed--if IRS hasn't assessed, it's hard o get to court
without paying yourself and making a claim

Lis F, Lorner
Director of Exempt Organizations

From: Marks Nancy ]

Sent: Friday, March 29, 2013 5:37 PM

To: Lerner Lois G; Paz Holly O; Fish David L
Subject: RE: HMMMM?

{ may be missing something, Designating them would not guarantee litigetion because no one can force the taxpayer
into court but assuming they have some tax lizability resulting from the loss of exempt status litigation is certainly
nossible and the designation would have cut off appesls time right? (Ul admit | have not looked at designation
orocedures in some time). 1 agree release of denials is unlikely to create a public record because of redaction; there will
nrobably be some record arising from taxpavyers self disclosing but that issue is no different here than inmany places.

From: Lerner Lois G

Sent: Friday, March 29, 2013 5:16 PM

To: Marks Nancy J1; Paz Holly O; Fish David L
Subject: HMMMM?

I was talking to Tom Miller about the redaction process in an effort to give Nikole a feel for
how long it takes form a proposed denial to something being public with regard to the denial--
along time. As we talked | had been thinking of ways to shorten things up--such as
designating the case for litigation and cutting out the Appeals time. It occurred to me though,
that these are c4s, hot ¢3s, so they have no right to go to court uniess they owe tax. Without
an exam, we can't tell whether they owe tax, and once we deny them, we don't have any ability
to examine them--they are on the other side of the IRS. If they want to go to court, | guess
they could file and pay taxes for previous years and then claim a refund(maybe?)

Bottom line, am | right that designating a c4 for court doesn't work and that we probably won't
see any of these denials publicly other than the redacted copies of the denials when the
process is complete? That really won't be helpful as I'm guessing many of these will have to
be redacted so heavily that they won't have much information left once that is done,

Am | correct?

Lois . Lorner
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Director of Exempt Organizations

Appendix 32

IRSR0O000190613



May 7, 2014 CONGRESSIONAL RECORD —HOUSE H3569

From: Lerner Lois G

Sent: Friday, May 03, 2013 930 AM
To: Flax Nikole C

Subject: RE: Aba

it's fust the plain vanilla “what's new from the IRS?" with Ruth and Janine-—ordinarily, I'd give snippets of several topics—
status of auto-rev, the 2 questionnaire projects, the interactive 1023--stuff we talked about at Georgetown. May 10, 8-
10~-immediately followed by me on a panel re C & U Report with Lorry Spitzer and someone else--maybe Suzie
wicDowell.

Lois G Lerner
Director of Exempt Organizations

«—--Original Message--—--

From: Flax Nikole C

Sent: Friday, May 03, 2013 9:42 AM
To: lemer Lois G

Subject; Aba

What time is your panel friday and what are the topics?
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From: Flax Nikole C
Sent: Tuesday, April 23, 2013 11:59 AM
To: Lerner Lois &
Subject: FW: Draft remarks
Attachments: draft ¢4 comments 4-22-13.doc

see what you think.
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Recent section 501(c)(4) activity
PRELIMINARY DRAFT 4-22-13

So | think it's important to bring up a matter that came up over the last year or so
concerning our determination letter process, some section 501(c){4) organizations and
their political activity. Some of this has been discussed publicly already. But | thought it
would make sense to do just a couple of minutes on what we did, what we didn't do, and
where we are today on the grouping of advocacy organizations in our determination
letter inventory.

| will start with a summary. As you know, the number of c4 applications increased
significantly starting after 2010. In particular, we saw a large increase in the volume of
applications from organizations that appeared to be engaged or planning to engage in
advocacy activities. At that time, we did not have good enough procedures or guidance
in place to effectively work these cases. We also have the factual difficulty of
separating politics from education in these cases — it's not always clear. Complicating
matters is the sensitivity of these cases. Before | get into more detail, let me say that
the IRS should have done a better job of handling the review of the ¢4 applications. We
made mistakes, for which we apologize. But these mistakes were not due to any
political or partisan reason. They were made because of missteps in our process and
insufficient sensitivity to the implications of some our decisions. We believe we have
fixed these issues, and our entire team will do a much better job going forward in this
area. And | want to stress that our team - all career civil servants — will continue to do
their work in a fair, non-partisan manner. ‘

So let me start again and provide more detail. Centralizing advocacy cases for review in
the determination letter process made sense. Some of the ways we centralized did not
make sense. But we have taken actions to fix the errors. What we did here, along with
other mistakes that were made along the way, resulted in some cases being in
inventory far longer than they should have.

Qur front-line people in Cincinnati —~ who do the reviews - took steps to coordinate the
handling of the uptick in cases to ensure consistency. We take this approach in areas
where we want to promote consistency. Cases involving credit counseling are the best
example of this sort of situation.

Here's where a problem occurred. In centralizing the cases in Cincinnati, my review
team placed too much reliance on the particular name of an organization; in this case,
relying on names in organization titles like “tea party” or “patriot,” rather than looking
deeper into the facts to determine the level of aclivity under the ¢4 guidelines. Our
Inspector General is looking at this situation, but | believe and the IRS leadership team
believe this to be an error - not a political vendetta. The error was of a mistaken desire
for too much efficiency on the applications without sufficient sensitivity to the situation.

We also made some errors in our development letters, asking for more than was
needed. You may recall the publicity around donor lists. That resulted from insufficient
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guidance being provided to our people working these cases. There was also an issue
about whether we could do a guidesheet for these cases, an effort that took too long
before we realized the diversity of the cases prevented success on such a document.

Now, we have remedied this situation - both systemically for the IRS and for the
taxpayers who were impacted. | think we have done a good job of turning the situation
around to help prevent this from occurring again.

Let me walk you through the steps we have taken.

Systemically, decisions with respect to the centralized collection of cases must be made
at a higher level. So what happened here will not happen again.

With respect to the specific ¢4 cases in inventory, we took a number of steps to move
things along. First, we had a team review the cases to determine the necessary scope
of our review. Now make no mistake, some need that review, some have or had
endorsements in public materials, for example. But many did not.

We worked to move the inventory. We closed those cases that were clear and are
working on those that are less certain.

With respect fo what we agree may have been overbroad requests for information, we
engaged in a process of an active back and forth with the taxpayer. With respect to
donor names, we informed organizations that if they could provide information
requested in an alternative manner, we would work with them. In cases in which the
donor names were not used in making the determination, the donor information was
expunged from the file.

We now have a process where each revenue agent assigned these cases works in
coordination with a specific technical expert.

And we have made significant progress on these cases. Of the nearly 300 ¢4 advocacy
cases, we have approved more than 120 to date. We have had more than 30 (?)
withdrawals: And obviously some cases take longer than others depending on the
issues raised, including the level of political activity compared with social welfare
activity. Let me make another imporiant point that shouldn’t be lost in all of this. We
remain committed to making sure that we properly review determinations where there
are questions. We hope to wrap the remaining cases up relatively soon.

So | wanted to raise this situation today with you. You and | know the IRS does make
mistakes. And | also think you agree that our track record shows that our decisions are
based on the law — not political affiliation. When we do make mistakes, we need to
acknowledge it and work toward a better result. We also need to put in place
safeguards to ensure the errors do not happen again. | think we have tried to do that
here.

These cases will help us, along with the self-declarer questionnaire, to better
understand the state of play on political activities in tfoday's environment, the gaps in
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guidance, and where we need {o head into the future.
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From; . Lerner Lois G

Sent: Wednesday, March 27, 2013 12:39 PM

To: Flax Nikole C; Sinno Suzanne; Barre Catherine M; Landes Scott §; Amato Amy; Vozne
tennifer L

Subject: RE: UPDATE - FW: Hearing

e, This iy their

s
tt

about §

PV

nsi ﬁngi?
Director of Exempt Organizations

From: Flax Nikole C

Sent: Wednesday, March 27, 2013 1:31 PM

To: Sinno Suzanne; Lerner Lois G; Barre Catherine M; Landes Scott 5; Amato Amy,; Vozne Jennifer L
Subject: RE: UPDATE - FW: Hearing

From: Sinno Suzanne

Sent: Wednesday, March 27, 2013 1:19 PM

To: Flax Nikole C; Lerner Lois G; Barre Catherine M; Landes Scott §; Amato Amy
Subject: UFDATE - FW: Hearing
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From: Sinho Suzanne

Sent: Wednesday, March 27, 2013 12:51 PM
To: Griffin, Aye (Judiciary-Dem)

Subject: RE: Hearing

H3575

Suzanne R, 8inno, J.D., LLM. {Tax)
Legislative Counsel
Office of Legisiative Affairs

intemit Revenue Service
—i fax i

From: Griffin, Ayo (Judiciary-Dem) [ N RN
Sent: Tuesday, March 26, 2013 7:44 PM

To: Sinno Suzanne

Subject: Hearing

Hi Suzanne,

i hope you're well. You may recall we met last summer during a couple of very helpful IRS briefings that you put
together for staff for several Senators relating to political spending by 501{c}{4) groups.

P wanted to get in touch because Sen. Whitehouse is convening 2 hearing in the Judiciary Subcommittee on Crime and
Terrorism on criminal enforcement of campaign finance law on April 9, which | think you may have already have heard
about from Bill Erb at DoJ. One of the topics actually involves enforcement of tax law. Specifically, Sen. Whitehouse is
interested in the investigation and prosecution of material false statements to the IRS regarding political activity by
501{c}{(4) groups on forms 990 and 1024 under 26 U.S.C. § 7206.

Sen. Whitehouse would like to invite an IRS witness to testify on these issuss.  Could you please let me know if it would
be possible for you to provide 2 witness?

| sincerely apologize for the late notice. We had been hoping that a Dol witness could discuss all of the topics that Sen.
whitehouse was interested in covering at this hearing, but we were recently informed that they would not be able to
speak about enforcement of § 7206 in this context.

{ have attached an official invitation in case you require one two weeks prior to the hearing date {as Dol does}.
2
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Perhaps we can discuss ali of this on the phone tomorrow if you have time,
Thanks very much,

Ayo

Avyo Griftin

Connssel

Sabcommittee on Crime and Terrorism
Serator Sheldon Whitehouse, Chair
LS. Senate Commitice on the Judiciary

Appendix 40

IRSRB000188331



May 7, 2014 CONGRESSIONAL RECORD —HOUSE H3577

From; ' Lerner Lois G

Sent: Wednesday, October 17, 2012 9:28 AM

To: Lowe Justin; Zarin Roberta B; Paz Holly O; Partner Melaney J
Subject: RE: Politico Article on the IRS, Disclosure, and {c}{dis

oLcis 5;7 oLesrer
Director of Exempt Organizations

From: Lowe Justin

Sent: Wednesday, October 17, 2012 10:21 AM

To: Zarin Roberta B; Lerner Lois G; Paz Holly O; Partner Melaney ]
Subject: Politico Article on the IRS, Disclosure, and {c)(4)s

A fairly critical article
processing: |
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From: Lerner Lois G

Sent: Wednesday, July 25, 2012 7:47 PM
To: Miller Steven T

Subject: Re: thank you

Glad it turned out to be far more boring than it might have, Happy to be able 1o help,
Lois G, Lerner-r mmmemormmnn oo
Sent from my BlackBerry Wireless Handheld

From: Miller Steven T

Sent: Wednesday, July 25, 2012 11:16 AM

To: Lowe Justin; Urban Joseph 1; Mistr Christine R; Flax Nikole C; Barre Catherine M; Norton William G Jr; Richardson
Virginia G; Daly Richard M; Lerner Lois G; Paz Holly O

Subject: thank you

For all the help on
the hearing. Please thank others who were involved in what | know was a

time consuming effort to quench my thirst for details.
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From: Lerner Lois G

Sent: Tuesday, July 24, 2012 1040 AM

To: Paz Holly O; Megosh Andy; Fish David L; Park Nalee; Williams Melinda G
Cc: Flax Nikole C

Subject: c4

{ know you all have received messages independently, but | wanted all to hear same message at same time. Regardless
whether language has previously been approved, NO responses related to c4 stuff go out without an affirmative
message, in writing from Nikole. Thanks Lois G. Lerner Sent from my BlackBerry Wireless Handheld
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From: Lerner Lois G
Sent: Tuesday, July 24, 2012 10:36 AM
To: Flax Nikole C
Subject: Re: c4 letters

That is why | told them avery letter had {0 go thru you. Don't know why this didn't, but have now told all involved, |
hope! Sorry for all the noise. it s just stupid, but not welcome, I'm sure.

Lois G Lerner
Sent from my BlackBerry Wireless Handheld

From: Flax Nikole C

Sent: Tuesday, July 24, 2012 11:13 AM
To: Lerner Lois G

Subject: RE: ¢4 letters

Fknow | s the same language, bul this one has created & ton of issues including from Treasury and timing not ideal.

From: Lerner Lois G

Sent: Tuesday, July 24, 2012 11:07 AM
To: Flax Nikole C

Subject: Re: ¢4 letters

Sarry for that. { previously told thaSm everything on ¢4 had 1o go to vou first for approval,

Lois G Lerner-—-—emersmmmrmensnen e
Sent from my BlackBerry Wireless Handheld

From: Flax Nikole C

Sent: Tuesday, July 24, 2012 10:08 AM
To: Lerner Lois G; Paz Holly O; Megosh Andy; Park Nalee; Urban Joseph ]
Subject: ¢4 letters

We need to hold up on sending any more responses {o any public/congressional letters until we all talk. Thanks
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From: Kindell Judith E
Sent: Wednesday, July 18, 2012 10:54 AM
To: Lerner Lois G
Ce: Light Sharon P
Subject: Bucketed cases

Of the 84 (c){(3)

cases, slightly over half appear to be conservative leaning groups based solely

on the name. The remainder do not obviously lean to either side of the

political spectrum.

Of the 199 (c)(4)

cases, approximately 3/4 appear to be conservative leaning while fewer than 10

appear 1o be liberal/progressive leaning groups based solely on the name.

The remainder do not obviously lean to either side of the political

spectrum.
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From: Lerner Lois G

Sent: Tuesday, July 10, 2012 3:31 AM
To: Light Sharon P

Subject: Re: this morning on NPR

From: L%ghﬁ Sharén ?
Sent: Tuesday, July 10, 2012 08:44 AM

To: Paz Holly O: Lerner Lols G
Subject: this morning on NPR

Karen Bleier /AFP/Gelty Images

In Senate races, Democrats are fighting to preserve their thin majority. Their party campaign committes wants the Federal
Election Commission 1o crack down on some of the Republicans' wealthiest allies — outside money groups that are using
anonymous contributions 1o finance a multimillion-dellar onslaught of attack ads.

At the Democratic Senatorial Campaign Committee, Director Matt Canter says the pro-Republican groups aren't playing
by the rules. The committee plans o fite & nompipr with the FEC accusing a trio of "social welfare” groups of actually
being political committees, abusing the rules

hide the identities of their donors.

*These are organizations that are aliowing right-wing biilionaires and corporations to essentiaily get special freatment,”
says Canter.

Democrats don't have high-roller groups like these. Canter says that while ordinary donors in politics have 1o disclose their
contributions, "these right-wing billionaires and corporations that are likely behind the ads that these organizations are
rurining don't have to adhere o any of those laws.”

The complaint cites Crossroads GPS, co-founded by Republican strategist Karl Rove; Americans For Prosperity,
supported by the hilllonaire industrislists David and Charles Koch: and 80 Plus, which bills itself as the senior citizens’
conservative alternative to AARP,

The three groups have gl told the IRS they are socia! welfare organizations, just like thousands of local civie groups and
definitely not political committees.

Canter said they've collectively spent about $22 milllon attacking Democrats in Senate races this cycle.

4

The Obama campaign T against Crossroads GPS last month, Watchdog groups have also

repeatedly complained {o the FEC and IRS.

At Crossroads GPS, spokesman Jonathan Collegio sald their ads talk about things like unemploymeni and government
overspending. "Those are all issues and advertising thatl's prolected by the First Amendment, and it would ... be de facto
censorship for the government to stop that type of advocacy from taking place,” says Colleglo.

Appendix 46

Document 1D 0.7.452. 174839 IRSRO000179083



May 7, 2014 CONGRESSIONAL RECORD —HOUSE H3583

Ang on Fox News recently, Rove said the Crossroads organization is prepared to defend itself and #ts donors' anonymity.

"We have some of the best lawyers in the country, both on the tax side and on the political side, political election law, to
make certain that we never get close to the line that would push us into making GPS a political group as opposed to a
social welfare organization,” says Rove,

But it's possible that the legal ground may be shifting siowly beneath the social welfare organizations.

They've been a political vehicle of choice for big donors who want to stay private, especially as the Supreme Court
loosened the rules for unlimited money.

But last month, a federal appeals court in Richmond, Va., said the FEC has the power {0 tell 2 social welfare organization
that it's advertising like a political commitiee and # has o play by those rules.

Campaign finance lawyer Larry Noble used to be the FEC's chief counsel. He says that court ruling won't put anyone out
of business this vear.

“But it will have a chilling effect on these groups of billionaire-raised contributions, because it will call into question
whether or not they're really going to be able to keep their donors confidential,” says Noble.

The first abstacle to that kind of enforcement is the FEC itself, a place whers controversial issues routinely end in a
partisan deadlock.
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From: Lerner Lois G

Sent: Monday, June 25, 2012 5:00 PM

To: Daly Richard M; Ingram Sarah H; Marx Dawn R; Urban Joseph J; Marks Nancy J
Ce: Paz Holly O; Fish David L

Subject: RE: 201210022 Engagement Letter

Itis what it is. Although the original story

isn't as pretfty as we'd like, once we learned this were off track, we have done
what we can to change the process, better educafe our staff and move the
cases. So, we will get dinged, but we took steps before the "dinging”

to make things hetter and we have written procedures. So, it is what

what it is.

Lig
Losner

Director of Exempt Organizations

From: Daly Richard M
Sent: Friday,

June 22, 2012 5:10 PM
To: Ingram Sarah H; Lerner Lois G; Marx Dawn R;
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Urban Joseph J; Marks Nancy J
Subject: FW: 201210022 Engagement

Letter
Importance: High

TIGT A is going 1o iook at how we dea! with the

applications from {c¥{4 5. Among other things they will look at our

consisiency, and whether we had a regsonable basis for asking Tor information

from the applicants, The engagemaent letter bears a close

a maore skeplical tone than

Among the documents they want o look at are the

foliowing:

All

documents and correspondence (including e-mail) concerning the Exempt

Organizations function’s response to and decision-making process for addressing

the increase in applications for tax-exempt status from organizations involving
potential political advocacy issues.

TIGTA expects to issue fs report in the spring.

H3585

From: Rutstein Joel S
Sent: Friday,

June 22, 2012 3:01 PM

To: Daly Richard M
Subject: FW:
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201210022 Engagement Letter
Importance: High

Vike, please see below and attached. Given that
TIGTA sent this to Joseph Grant and co'ed Lois and Moises, do vou stlli need me
to circulate this under 2 cover memao and distribute it o all my liaisons

including you? Thanks, Joel

Goel S. Rutotein, E¢g.
Program Manager,

GAC/TIGTA Audits

Reports Branch
Office of

Legislative Affairs

Wep: hittn:Hirweb irs aoviAboull RS hu/cllalaglidelault aspx

May 7, 2014

From: Price Emma W TIGTA

Sent: Friday, June 22, 2012 2:56

PM
To: Grant Joseph H
Cc: Davis Jonathan M (Wash DC); Miller

Appendix 50

Document ID; 0.7.452,188323

IRSR0O000178168



May 7, 2014 CONGRESSIONAL RECORD —HOUSE H3587

Steven T; Medina Moises C; Lerner Lois G; Rutstein Joel S; Holmgren R David
TIGTA; Denton Murray B TIGTA; Coleman Amy L TIGTA; McKenney Michael E TIGTA;

Stephens Dorothy A TIGTA
Subject: 201210022 Engagement

Letter
Importance: High

FYI - Engagement Letter — Consistency in Identifying and
Reviewing Applications for Tax-Exempt Status Involving Political Advocacy

Issues.

Thanks,

Emma Price
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From: Lernerlois G
Sent: Wednesday, June 13, 2012 12:48 PM
To: Downing Nanette M
Subject: FW: Mother Jones on {£}4)s
8103

Director of Exempt Organizations

From: Zarin Roberta B

Sent: Wednesday, June 13, 2012 8:34 AM

To: Lerner Lais G; Urban Joseph J; Kindell Judith E; Medina Moises C; Grant Joseph H; Ingram Sarah H; Pariner Melaney
3; Paz Holly O; Fish David L; Marks Nancy J

Ce: Marx Dawn R

Subject: FW: Mother Jones on (€)X4)s

Bobby Zatin, Director
Communications and Liaison

Tax Exemii and Government Entities

Fram: Burke Anthony

Sent: Wednesday, June 13, 2012 7:35 AM
To: Zarin Roberta B

Ce: Lemons Terry L

Subject: Mother Jones on (c){4)s

1 dom't think we'll include this in the dlips, but | thought yvou might be interested:

Mother Jones
How Dark-Money Groups Sneak By the Taxman
Gavin Aronsen

June 13, 2012
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Here at Mother Jones we talk about "dark money" to broadly describe the flood of unlimited spending behind
this year's election. But the truly dark money in 2012 is being raised and spent by tax-exempt groups that aren’t
required to disclose their financial backers even as they funnel anonymous cash to super-PACs and run election
ads.

By Internal Revenue Service rules, these 301{c){4)s exist as nonpartisan "social welfare” organizations. They
can engage in political activity se long as that's not their primary purposc, but skirt that rule by running issue-
based "electioneering communications” that can mention candidales so long as they don't directly tell you to
vote for or against them (wink, wink), or by giving grants to other politically active 301{c)(4)s. (Super-PACs,
on the other hand, can spend all their moncy endorsing or attacking candidates. but must disclose their donors.)

Some overtly partisan dark-moncy groups are better at dancing around these rules than others. Last month, the
IRS stripped an organization called Emerge America of its 301(c)(4) status. As it informed the group, which
explicitly works to elect Democratic women, "You are not operated primarily to promote social welfare because
your activities are conducted primarily for the benefit of a political party and a private group of individuals,
rather than the community as a whole.” Sure encugh, Emerge America’s mission statement on its 2010 tax {orm
made no attempt to hide this fact: "By providing women across America with a top-notch training and a
powerful, political network, we are getting more Democrats into office and changing the leadership-and
politics-of America.” D'oh!

Fmerge America certamly isn't the only 501{¢)(4) to walk the line betwegen promoting social welfare and
promoting a political party. If just wasn't savvy or subtle enough to not get busted. Other dark-money groups
tend to describe their missions in broad terms that are unlikely to raise an auditor's eycbrows. But how they
spend their money suggests their actual agendas. A few examples:

Arerican Action Network

What it is: Conservative dark-money group cofounded by former Sen. Norm Coleman (R-Mum )

Mission statement {as stated on tax forms): "The American Action Network is a 501(c)(4) "action tank’ that will
create, encourage, and promote center-right policies based on the principles of freedom, limited government,
American exceptionatism, and strong national policy.”

How it walks the line: AAN spent $20 million in the 2010 election cyele targeting Democrats, including
producing ads that were pulled from local airwaves for making "unsubstantiated” claims, but $15 million of that
went toward issue ads. Last wecek, Citizens for Responsibility and Ethics in Washington claimed that from July
2009 through June 2011 AAN spent 66.8 percent of its budget on political activity, an apparent violation of its
tax-exempt status. CREW is calling for an investigation, suggesting that "significant financial penalties might
prod AAN to learn the math.”
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Crossroads GPS

What it is: The 501{c}4) of Karl Rove's American Crossroads super-PAC

Mission statement: "Crossroads Grassroots Policy Strategies is a non-profit public policy advocacy organization
that 15 dedicated to educating, equipping, and engaging American citizens to take action on important economic
and legislative issues that will shape our nation's future. The vision of Crossroads GPS is to empower private
citizens to determine the direction of government policymaking rather than being the disenfranchised victims of
it. Through issue research, public communications, events with policymakers, and outreach to interested
citizens, Crossroads GPS seeks to clevate understanding of consequential national policy issues, and fo buid
grassroots support for legislative and policy changes that promote private sector economic growth, reduce
needless government regulations, impose stronger financial discipline and accountability on government, and
strengthen America's national security.”

How it walks the line: The campaign-finance reform group Democracy 21 has called Crossroad GPS' tax-
exempt status a "farce,” poiuting to $10 million anonymously donated to finance GPS' anti-Obama ads.
Likewise, the Campaign Legal Center wants the IRS to audit GPS. According to 1ts tax filings, between June
2010 and December 2011 GPS spent $17.1 million on "direet political spending”-just 15 percent of us total
spending. Yet it also spent another 42 percent of its total spending, or $27.1 million, on "grassroots issue
advocacy,” which included issue ads.

Americans for Prosperity

What it is: Dark-money group of the Americans for Prosperity Foundation {which was founded by David
Koch).

Mission siatement: "Educate 115, citizens about the impact of sound economic policy on the nation's economy
and social structure, and mobilize citizens to be involved in fiscal matters.”

How it walks the line: Since 2010, Americans for Prosperity has officially spent about 81.4 million on election
ads. However, the group's 2010 tax filing shows that $11.2 million of'its 24 million in expenses went toward
"communications, ads, [and] media.” In May, an anonymous donor gave AFP $6.1 million to spend on an issue
ad attacking the president's energy policy. Just before Wisconsin's recent recall election, AFP sponsored a bus
tour to rally conservative voters. But its state director said the tour had nothing to do the recall: "We're not
dealing with any candidates, political parties, or ongoing races. We're just educating folks on the importance of
[Gov. Scott Walker's] reforms.”
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FreedomWorks

What it is; Dark-money arm of former House Majority Leader Dick Armey's Tea Party-aligned super-PAC of
the same name

Mission stetement: "Public policy, advocacy, aud educational organization that focuses on fiscal on economic
1s5ues.”

How it walks the ling: FreedomWorks' 501{c)47 haso't spent any money on clectioneering this clection, bot it
has funncled $1.7 million into its super-PAC, which has spent $2.4 million supperting Republican campaigns.
FreedomWorks has focused its past efforts on organizing anti-Obama Tea Party protests and encouraging
conservatives to disrupt Democratic town hall mectings to protest the party's health care and renewable energy
policies,

Citizens United

What it is: Conservative nonprofit that sued the Federal Election Commission in 2008, resulting in the Supreme
Court's infamous Citizens United raling,

Mission statement: "Citizens United is dedicated to restoring our govermment to citizens [sic] control. Through
a combination of education, advocacy, and grass roots organization, the organization seeks to reassert the
traditional American values of limited government, freedom of enterprises, strong families, and national
soverciguty and sccarity. The organization's goal is to restore the founding fathers [sic] vision of a free nation,
guided by bonesty, common sense, and goodwill of its citizens.”

How it walks the line: Since its formation in 1988, the nonprofit has released 19 right-wing political
documentaries, including films narrated by Newt Gingrich and Mike Huckabee, a rebuttal to Michael Moore'’s
Fahrenheit 9711, and a pro-Ronald Reagan production {plus the upcoming Occupy Unmasked). On its 2010 1ax
filing, Citizens United reported spending more than half of its $15.2 million budget on "publications and film"
and "advertising and promotion.”
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From: Seto Michael C

Sent: Wednesday, February 02, 2011 12:3% PM

To: Lieber Theodore R; Salins Mary J; Seto Michael C; Shoemaker Ronald J; Smith Danny D
Subject: FW. SCR Table for Jan. 2011 & SCR items

Attachments: SCR table Jan 2011.dog¢; SCR Jan 2011 I MD.dog SCR Jan 2011 N VD.doc;

SCR Jan 2011 I MD.doc; SCR Jan 2011 I doc SCR Jan 2011 DN
MD.doc; SCR Jan 2011 Newspaper Cases Update MD.DOC; SCR Jan 2011 IR
MD.DOC; SCR Jan 2011 Medical Marijuana.doc; SCR Jan 2011 Mortgage
Foreclosure.doc; SCR Jan 2011 Foreign Lobby Cases.doc; SCR Jan 2011 R

I cloc; SCR Jan 2011 [ d o

Below is Lois” and Hollv's directions on cer s newspapers, healtth care case, ele. Please do not

allow any cases to go out befors we have brief Lols and Holly.

the SCRa. The 3CRs that went to Mike Daly ends with "MD" | will forward the other

hese reporis are for your eves ondy . .. nolto be distributed.

From: Lerner Lais G

Sent: Wednesday, February 02, 2011 11:17 AM

To: Paz Holly O; Seto Michael C

Cc: Trilli Darla J; Douglas Akaisha; Letourneau Diane L; Kindell Judith E; Light Sharon P
Subject: RE: SCR Table for Jan. 2011

wr

Tharks--even if we go with 3 4 on the Tea Party cases, they may waﬁ* to argue they
should be 3s, so it would be gre d‘i i we can get ther mhm? saying the only reason they
don't get a 3 is poiitical activity.

' get with Nan Marks on the |IIEEGENGEGIN - iccs

'm just antsy on the churchy stuff--Judy--thoughts on whether we should go to Counsel
eany on this--seems to me we may want to answer all guestions they may have eariier
ather than later, but I may be being too touchy. 'l defer to you and Judy.

B cught the eEeva*eé io TEGE Comnish reiated to whether we ever had--that's
why { asked. Perhaps the block is wrong--mavbe what we need s some notation that the
issue is one we wouid elevale?

3¥

i hear you about you and Mike k@apibg track, but | would like a running history. that's the

only way | can speak (o w‘yze‘i we're doing and progress in g larger way. Plus we've
leamed from Exam--if they know iI'm ios‘% ing. they dont want 1o have o explain--so they
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move things along. the 'clean” sheet doesn't give me any sense unless | go back to
previous SCRs.

I've added Sharon so she can see whal kinds of things I'm interested in.

Director, Exempt Organizations

From: Paz Holly O

Sent: Wednesday, February 02, 2011 11:02 AM

To: Lerner Lois G; Seto Michael C

Cc: Trilli Darla J; Douglas Akaisha; Letourneau Diane L; Kindell Judith E
Subject: RE: SCR Table for Jan. 2011

sach glen - he reviews info from TPs, correspondence
he way through the process with the o3 and o4 cases

ol ?\"-‘ d‘i‘ﬂ‘ QNS are oo "?g
wyes the od will he r&w r-iy {

G0 pver ic Judy goon

HMO case {— Wiy sush for th Jounsel meeti..-:. with whom in Counsel are you
i think this has not %ppﬂr\#:ﬁ put have
P don't know that we st this levat can

rind ?iof:srd
.

drive
volved in the past but i don't know aboul recantly.

G I icious order), pro pv:}g-.,ci denals typisaily do not go to ©
confarence, then fﬁm% gdverse goes to Coungel before that goes out. We car

have Counsel's thoughis.

&

at T\we E’ﬂlx,f
we are cha

~ - iy E
1o oontige a1t

ion commenced bul said not
ity

ard with processing it

— Cur general criteria as 1o whether of not io ﬁie\raae an
is to only elevate whean there has been action. — Was ﬂ%evaiejt g bsca
nov in 1o review the 1023 but won't have m‘mn ing o or 80

ul a position and are seeking exsautive cancurrence.

We (Mike and 1) keep track of whether estimat
of the spread sheel. When next steps ara not
managers or Counsel to determine the cause for

o~

From: Lerner Lois G

Sent: Tuesday, February 01, 2011 6:28 PM

To: Seto Michael C

Cc: Paz Holly O; Trilli Darla J; Douglas Akaisha; Letourneau Diane L; Kindell Judith E
Subject: RE: SCR Table for Jan. 2011
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Tharks--a couple comments

1. Tea Party Matter very dangerous. This could he the vehicle to go to court on the issue
of whether Citizen's United overturning the ban on corporate spending applies to tax
exempt rules. Counsel and Judy Kindell need to be in on this one please needs to be in
this. Cincy should probably NOT have these cases--Holly please see what exaclly they
have please.

2. We need {o push for the next Counsel meeling re: the HMO case Justin has. Reach
out and see if we can setit up.

3. I--has that gone to Nan Marks? It says Counsel, but we'll need her on board. In
all cases where it says Counsel, | need to know at what level please.

4. | assume the proposed denial of the religious or will go to Counsel before it goes out
and | will be briefed?

5. I think no should be yes on the elevated to TEGE Commissioner slot for the Jon
Waddel case that's in litigation--she is well aware.

6. Case involving healthcare reconciliation Act needs to be briefed up to my level please.
7. SAME WITH THE NEWSPAPER CASES--NO GOING OUT WITHOUT BRIEFING UP
PLEASE.

8. The 3 cases involving |GG shou!d be briefed up also.
9. I c:sc--why "yes-for this month only" in TEGE Commissioner block?

Also, please make sure estimated due dates and next step dates are after the date you
send these. On a couple of these | can't tell whether stuff happened recently or not.

Question--if you have an estimated due date and the person doesn't make it, how is that
reflected? My concern is that when Exam first did these, they just changed the date so we
always looked current, rather than providing a history of what occurred. perhaps it would
help to sit down with me and Sue Lehman--she helped develop the report they now use.

From: Seto Michael C

Sent: Tuesday, February 01, 2011 5:33 PM

To: Lerner Lois G

Cc: Paz Holly O; Trilli Darla J; Douglas Akaisha; Letourneau Diane L
Subject: SCR Table for Jan. 2011

Here is the Jan. SCR summary.
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Page 2 of 4

Director of Exempt Organizations

From: Flax Nikole C

Sent: Tuesday, February 28, 2012 3:26 PM
To: Lerner Lois G

Subject: RE: 501c4 response for AP

please hold off. Steve had some suggestions on that. | am in a meeting, but can get back to you soon.

From: Lerner Lois G

Sent: Tuesday, February 28, 2012 3:04 PM

To: Flax Nikole C; Eldridge Michelle L; Milier Steven T; Lemons Terry L; Davis Jonathan M (Wash DC); Keith
Frank; Lemons Terry L

Cc: Burke Anthony; Patterson Dean J

Subject: RE: 501c4 response for AP

Thanks--l want to use it to respond to the Congressionalﬂ‘ AS inquiry so | will-

Lais G Lornen
Director of Exempt Organizations

From: Flax Nikole C

Sent: Tuesday, February 28, 2012 3:01 PM

To: Eldridge Michelle L; Lerner Lois G; Miller Steven T; Lemons Terry L; Davis Jonathan M (Wash DC); Keith
Frank; Lemons Terry L

Cc: Burke Anthony; Patterson Dean J

Subject: RE: 501¢4 response for AP

The change is fine, but | don't think we need to update the response just for the one addition. Just include it next
time we use it.

From: Eldridge Michelle L

Sent: Tuesday, February 28, 2012 1:22 PM

To: Lerner Lois G; Miller Steven T; Lemons Terry L; Davis Jonathan M (Wash DC); Flax Nikole C; Keith Frank;
Lemons Terry L

Cc: Burke Anthony; Patterson Dean ]

Subject: RE: 501c4 response for AP

Yes~| think that is better. Works for us if it works for you. Thanks --Michelle

From: Lerner Lois G

Sent: Tuesday, February 28, 2012 12:28 PM

To: Eldridge Michelle L; Msller Steven T; Lemons Terry L; Davis Jonathan M (Wash DC), Flax Nikole C; Keith
Frank; Lemons Terry L

Cc: Burke Anthony; Patterson Dean J

Subject: RE: 501c4 response for AP

2/29/2012
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Page 3 of 4

| think the point Steve was trying to make is--it doesn’t harm you that we take a long
time. You don't get that unless you add the red language.. | don't think the rest of the
paragraph does go to this. Is says you can hold yourself out if you meet all the
requirements. If you aren't sure you do meet them, you may want the IRS letter. would
you be more comfortable if we say:

While the application is pendmg, the organization must file a Form 990, like any other
tax-exempt organization, and is otherwise able to operate.

Director of Exempt Organizations

From: Eldridge Michelle L

Sent: Tuesday, February 28, 2012 12:23 PM

To: Lerner Lols G; Miller Steven T; Lemons Terry L; Davis Jonathan M (Wash DC); Flax Nikole C; Keith Frank;
Lemons Terry L

Cc: Burke Anthony; Patterson Dean J

Subject: RE: 501c4 response for AP

Any chance that we can delete the language at the end -- and just say: While the application is
pending, the organization must file a Form 990, like any other tax-exempt organization. | am
concemed that the phrase "operate without material barrier” is a bit challenging for a
statement. Given the context of the rest of the paragraph, | think the message gets across
without it.

While the application is pending, the organization must file a Form 990, like any other
tax-exempt organization, and is otherwise able to operate without material barrier.

From: Lerner Lois G

Sent: Tuesday, February 28, 2012 12:02 PM

To: Eidridge Michelle L; Miller Steven T; Lemons Terry L; Davis Jonathan M (Wash DC); Flax Nikole C; Keith
Frank; Lemons Terry L

Subject: FW: 501¢4 response for AP

Importance: High

Let me know if the addition (in bold red) does what you want. I'd like to share this with
doc. on a Congressional coming in through TAS.

Director of Exempt Organizations

From: Eidridge Michelle L

Sent; Monday, February 27, 2012 06:17 PM

To: Miller Steven T; Davis Jonathan M (Wash DC); Lerner Lois G; Grant Joseph H; Flax Nikole C; Keith Frank;
Lemons Terry L; Zarin Roberta B~

2/29/2012
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Page 4 of 4

Subject: FW: 501¢4 response for AP

OK--Here is final I'm using. Edits were incorporated. Thanks. ~Michelle

By law, the IRS cannot discuss any specific taxpayer situation or case. Generally however,
when determining whether an organization is eligible for tax-exempt status, including 501(c)(4)
social welfare organizations, all the facts and circumstances of that specific organization must
be considered to determine whether it is eligible for tax-exempt status. To be tax-exemptas a
social welfare organization described in Internal Revenue Code (IRC) section 501(c)(4), an
organization must be primarily engaged in the promotion of social welfare.

The promotion of social welfare does not include any unrelated business activities or
intervention in political campaigns on behalf of or in opposition to any candidate for public
office. However, the law allows a section 501(c)(4) social welfare organization to engage in
some political activities and some business activities, so long as, in the aggregate, these non-
exempt activities are not its primary activities. Even where the non-exempt activities are not
the primary activities, they may be taxed. Unrelated business income may be subject to tax
under section 511-514, and expenditures for political activities may be subject to tax under
section 527(f). For further information regarding political campaign intervention by section 501
(c) organizations, see Election Year lssues, Political Campaign and Lobbying Activities of IRC
501(c)(4), (c}(5). and (c)(B) Organizations, and Revenue Ruling 2004-6.

Unlike 501(c)(3) organizations, 501(c)(4) organizations are not required to apply to the IRS for
recognition of their tax-exempt status. Organizations may self-declare and if they meet the
statutory and regulatory requirements they will be treated as tax-exempt. If they do want
reliance on an IRS determination of their status, they can file an application for exemption.
While the application is pending, the organization must file a Form 990, like any other
tax-exempt organization, and is otherwise able to operate without material barrier.

In cases where an application for exemption under 501 (c)(4) present issues that require
further development before a determination can be made, the IRS engages in a back and forth
dialogue with the applicant. For example, if an application appears to indicate that the
organization has engaged in political activities or may engage in political activities, the IRS will
request additional information about those activities to determine whether they, in fact,
constitute political activity. If so, the IRS will look at the rest of the organization’s activities to
determine whether the primary activities are social welfare activities or whether they are non-
exempt activities. In order to make this determination, the IRS must build an administrative
record of the case. That record could include answers o guestions, copies of documents,
copies of web pages and any other relevant information.

Career civil servants make all decisions on exemption applications in a fair, impartial manner
and do so without regard to political party affiliation or ideology.

222012,
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From: : Cook Janine

Sent: Tuesday, July 19, 2011 3:06 PM
To: Spelimann Don R

Ce: Griffin Kenneth M

Subject: RE: Advocacy orgs
Categories: NUUU

T hanks Don. Can you get updates on these 2 cases just so we know where we are on them before we
meet with Lois and Holly? Thanks

From: Spellmann Don R

Sent: Tuesday, July 19, 2011 4:05 PM
To: Cook Janine

Subject: RE; Advocacy orgs

| befieve Amy (with Ken and David) have the 2 cases, 6103 and [NEZNEE

From: Cook Janine

Sent: Tuesday, July 19, 2011 3:53 PM
To: Paz Holly O

Cc: Marks Nancy J; Spelimann Don R
Subject: RE: Advocacy orgs

Thanks Molly, Do you know who in counsed has the ane (0)(4) below? {Orif vou give me TP name, [l check on our end).

From: Paz Holly OW
Sent: Tuesday, July 19, :
To: Cook Janine

Ce: Marks Nancy )
Subject: RE: Advocacy orgs

Below is some background on what we are seeing
Background:

o EOD Screening has identified an increase in the number of (¢)(3) and (¢)(4) applications
where organizations are advocating on issues related to government spending, taxes
and similar matters. Often there is possible political intervention or excessive lobbying.

o Qver 100 cases have been identified so far, a mix of (c)(3)s and (c)(4)s. Before this was
identified as an emerging issue, two (c)(4) applications were approved.

Two sample cases were transferred to EOT, a (c)}(3) and a (c)(4).

The (c)(4) stated it will conduct advocacy and political intervention, but political intervention will
be 20% or less of activities. A proposed favorable letter has been sent to Counsel for review.
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1 The (c)(3) stated it will conduct “insubstantial” political intervention and it
has ties to politically active (c)(4)s and 527s. A proposed denial is being revised
by TLS to incorporate the org.’s response to the most recent development letter.

L ols would like to discuss our planned approach for dealing with these cases. We suspect we will have to approve the
majority of the ¢4 applications. Given the volume of applications and the fact that this is notl 8 new issue {just an increase
in frequency of the issus), we plan to EO Deter ng work the cases. Howevar, we plan to have EO Technical
sompose soms informal guidance re: development of these ca review wabsites, check to see whether org is
registered with FEC, get representations re: the amount of po i

¥, 818.) achnical will also designale poimt
people for Determs to congult with qusstions. We will also refer these organizations 10 the Revisw of aperations for
foliow-up in 2 later ysar.

From: Cook Janine

Sent: Monday, July 18, 2011 3:08 PM
To: PazHollyO

Subject: Advacacy orgs

Holly,

Do you have any additional background for meeting next week with Lois and Nan about increase in exemption requests
from advocacy orgs? Thanks!

Janine
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From: Lerner Lois G

Sent: Wednesday, February 03, 2010 11:25 AM

To: | @gde

Ce: Fish David L

Subject: Your request

Per your request, we have checked our records and there are no additional filings at this time.

I Hope that helps.

Director, Exempt Organizations
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From: Thomas Cindy M
Sent: Monday, April 05, 2010 12:26 PM

To: Muthert Gary A
Cc: Shafer John H; Camarilio Sharon L; Shoemaker Ronald J; Grodnitzky Steven

Subject: Tea Party Cases -- ACTION
Importance: High

Gary,
Since you are acting for John and | believe the tea party cases are being heid in your group, would you be able to gather

information, as requested in the email below, and provide it to Ron Shoemaker so that EO Technical can prepare g
Sensitive Case Report for these cases? Thanks in advance.

From: Grodnitzky Steven

Sent: Monday, April 05, 2010 12:14 PM
To: Thomas Cindy M

Cc: Shoemaker Ronald 3; Shafer John H
Subject: RE: two cases

Cindy,
Information would be the number of cases and the code sections in which they filed under, Also, if there is anything that

makes one stand out over the other, like a high profile Board member, etc.., then that would be helpful. Really thinking
about possible media attention on a particular case. Just want to make sure that Lois and Rob are aware that there are

other cases out there, eic.....

t think once the cases are assigned here in EQOT and we have drafted a development letter, we should coordinate with you
guys so that you can at least start developing them. However, we would still need to let Rob know before we resolve any
of these cases as this is a potential high media area and we are including them on an SCR.

Ron-- once you assign the cases and we have drafted a development letter, please let me know so that we can
coordinate with Cindy's folks.

Thanks.

Steve

From: Thomas Cindy M

Sent: Monday, April 05, 2010 11:59 AM
To: Grodnitzky Steven

Cc: Shoemaker Ronald J; Shafer John H
Subject: RE: two cases

What information would you like? We are "holding” the cases pending guidance from EO Technical because Holly Paz
didn't want all of the cases sentto D.C.

From: Grodnitzky Steven

Sent: Monday, April 05, 2010 11:56 AM
To: Shoemaker Ronald J; Thomas Cindy M
Subject: RE: two cases

Thanks, Can you assign the cases to one person and start an SCR for this month on the cases? Also, need to
coordinate with Cincy as they have a number of Tea Party cases as well,

2
MUTHERT 00086
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Cindy -- Could someone provide information on the Tea Party cases in Cincy to Ron so that he can include in the SCR
each month? Thanks.

From: Shoemaker Ronald J

Sent: Monday, Aprii 05, 2010 11:30 AM
To: Elliot-Moore Donna; Grodnitzky Steven
Subject: RE: two cases

Oneisacd andoneis ac3.

From: Elliot-Moore Donna

Sent: Friday, April 02, 2010 8:38 AM

To: Grodnitzky Steven; Shoemaker Ronald J
Subject: RE: two cases

The Tea Party movement is covered in the Post almost daily. | expect to see more applications.

From: Grodnitzky Steven

Sent: Thursday, Aprit 01, 2010 4:04 PM

To: Eiliot-Moore Donna; Shoemaker Ronald J
Subject: RE: two cases

These are high profile cases as they deal with the Tea Party so there may be media attention. May need to do an SCR
on them.

From: Elliot-Moore Donna

Sent: Thursday, Aprll 01, 2010 7:43 AM
To: Grodnitzky Steven; Shoemaker Ronaid J
Subject: RE: two cases

| looked briefly and it looks more educational but with a republican slant obviously. Since they're applying under (c)(4)
they may qualify.

From: Grodnitzky Steven

Sent: Wednesday, March 31, 2010 5:30 PM
To: Elliot-Moore Donna; Shoemaker Ronald J
Subject: RE: two cases

Thanks. Just want to be clear -- what are the specific activities of these organizations? Are they engaging in political
activities, education, or what?

Ron -- can you let me know who is getting these cases?

From: Elliot-Moore Donna

Sent: Wednesday, March 31, 2010 10:30 AM
To: Grodnitzky Steven

Subject: two cases

Steve:

MUTHERT 0007
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From: Thomas Cindy M

Sent: Friclay, May 10, 2013 1258 P

To: Lo Lois &

L Par Holly O

Subject: LoweLevel Workers thrown wnder the Bug

A vou can imagine, amployess and managers i ED Determinalions ave furions.  Pve bess receiving comments sbaut
e use of vour woeds from af perts of TEGE and from RS empliyees outaide of TEGE (sa tar sy an Seatiie, WAL

i wase't at the conferance and obviousty dor't know what wins stated and what wasnl. 1reslize thet somelimes words o'
ke o0t of context. However, based os what 4§ in geint s tee aricles, & sppears as though afl e msi is iamg placed
on Cinclnatl, Joseph Grant and others who came to Clnalnnat last vear spocially told tha lows '
Chtinnati that no ore would be "hrown undee the bus.” Based on the artides, Cladnnat wasntp
e bues™ insteand was hil by a coroy of mack trecks

- =g parkers in Cnclnnadi recaived & vorse mal messsge i mmnmg Trom the POA for one of s
ﬁmm gsses s;akmg if the status would be chenging per "Lois Lameds comments” What would you Bke for ue to jell
the POA?

How g 1 sypponed 1o keep the low-evel workiars motivated whan The pablic babeves they are nothing mors than low-
fevel and now wi& have no respect for how they are working cases? The stitude’morale of enplovees is the jowest &
has ever besn. We have smployses leaving for the day snd making commaents i managers tha "his wlevel worker is
seaving Tor the day.” Othar ampioybes gre making sarcastic commaents aboul nol being Berown unter the bus. And 518
other smpioyees sre upsst sbout how their family and flends are going 10 resct to these comments and bow 3 portrays
e quadity of thelr work.

Teee past yoar and & hal has been miserabic enough bocause of all of the aulo rewocalion issues and the fack of insight
from Exscutives to see & need for sirslegic planning that included having anyone from EO Detesminations involved in
e uafrmx pimmg m‘ m m Nrm. o %mw és wﬁﬁa&y redeming to smployeas who are the ones praducing il of this

FUPEED RO I T S P T B

- Sy e g
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From: Lerner Lois G

Sent: Monday, January 28, 2013 10:06 AM
To: Klein Richard T

Subject: RE: personnel info

Ok--guestions already. | see at the botlom what my CSRS repayment amount would be
should | decide to repay. It iocks like the calculstion at the {ops assumes | am repaying-is
that correct? Can { see what the numbers look like if | decide not to repay? Also, how do i go
about repaying, if | choose to? Where would | find that information? Would you mind running
a calculation for a retirement date of Ccotober 1, 20137 Also, the definition of monthly socigl
security offset seems to say that at age 82{which [ am) my monthly annuity wili be offset by
social security even T don™ apply. First—-what the heck does that mean? Second, i don't see
an offset on the chart--please explain, Thank you.

Lis §F. Lermes
Director of Exempt Organizations

From: Klein Richard T

Sent: Monday, January 28, 2013 6:23 AM
To: Lerner Lois G

Subject: personnel info

Importance: Low

Here are your reports you requested......set your sick leave at 1360 for the first report and bumped it up to 1700 for the
second......redeposit amount and hi three used are shown on the bottom right.....call or email if you need any thing else
please.

This e-mail and any attachments condain informaiion intended sofely for the use of the nawed recipieni(s). This e-mail may contain
privileged communications not suitable Jor forwarding o others. If you believe you have received ihis e-mail in error, please nolify me
immediately and permanently delete the e-mail, any antachments, and all copies theveof from any drives or storage media and destroy
anyv priniouis of the e-mail or attachments

Richard T.Klein
Benefits Specialist

TOD 6:30 am to 315 EST

Address:
IRS Cincinnati BeST

Cincinnati, OH 45202
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From: Cook Janine

Sent: Monday, October 10, 2011 2:58 PM

To: Judson Victoria (Vicki)

Subject: Letter illustrating 501(c){4) issue and elections

Vicki, you have probably heard of this very hot button issue floating around.
| Wanted to share the recent letter to Commissioner and Lois, copied below. | haven't gotten it formally.

The only things pending here with us in counsel is being on standby to assist EO as they work through background of c4s
and gift tax issue and general exempt status AND helping them come up with uniform questions/guidance for the
determinations function in processing the uptick in ¢4 and ¢3 applications tied to election season.

Joe Urban in EO is key technician on these issues and | just checked in with him for updates and will let you know if any
interesting developments
Sent by my Blackberry

From: paul streckfus

To: paul streckfus

Sent: Mon Oct 03 04:32:00 2011
Subject: EQ Tax Journal 2011-163

From the Desk of Paul Streckfus,
Editor, EO Tar Jowrnal

Email Update 2011-163 (Monday, October 3, 2011)
Copyright 2011 Paul Streckfus

1 - IRS Phone Numbers

Please toss last Thursday's list of IRS phone numbers for the enclosed list. A number of the Office of Chief Counsel phone numbers
were incorrect, as that office has combined its two former EG branches into one. Now they all have the same phone number, so you
can't possible dial the wrong number!

2 - Section 501(¢)(4) Status of Groups Questioned

Will the persistence of Democracy 21 and the Campaign Legal Center pay off? (See their latest letter, reprinted infra.) Will the IRS
even look at these suspect 501(c)(4) organizations? Did the rcgulations make a grievous crror in redefining “cxclusively” to mean
“primarily”? (My answers: probably not, probably not. yes)

Rick Cohen, in The Nonprofit Quarterly Newswire, asks: Do you think that Karl Rove is operating his organization Crossroads GPS
‘primarily to further the common good and general welfare’ rather than as a way to collect and spend money {o help elect his favorile
politicians? Do you believe that Bill Burton and the other former Obama aides who created Priorities USA are engaged only
secondarily in political activities while its primary program is devoted to “civic betterment and social improvements?” If so, are you up
for buying a bridge that spans the East River in New York City between Brooklyn and Manhattan? ... Why are these organizations
choosing to organize as 501(¢c)(4)s instead of as political organizations under section 5277 The most likely explanation is because 527s
have to disclose their donors, while ‘social welfare’ 501(c){4)s. like 501(c)(3) public charities, can keep the sources of their money
secret.... Do you think that Rove’s Crossroads GPS has some sort of hidden social welfare purpose beyond what every sentient person
knows is its first and foremost purpose: to elect candidates that Rove supports (and to oppose candidates Rove opposes)? The same
goes for Burton's Priorities USA. The [Democracy 217 letter to the IRS isn’t news. What is news is why the IRS and the Federal
Elections Commission haven’t been more diligent about going afler these (¢){(4)s that camouflage their intensely political activity
behind some inchoate definition of ‘social welfare.” The skilled nonprofit lawyers for these (c)(4)s will surely gin up some folderol
about their social weltare activities. They’ll say that they don’t specifically endorse candidates. They’ll work in some arcane
calculation to show that their political activities are “insubstantial” (defined as comprising no more than 49 percent of their activities).

1
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Testimony of Michael Seto
Manager of EO Technical Unit
July 11, 2013

A.  She sent me email saying that when these cases need to go through
multi-tier review and they will eventually have to go to Miss Kindell
and the chief counsel’s office.

Q. Miss Lerner told you this in an email?

A.  That's my recollection.
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Testimony of Carter Hull

Tax Law Specialist in EO Technical Unit
June 14, 2013

Have you ever sent a case to Ms. Kindell before?

Not to my knowledge.

This is the only case you remember?

Uh-huh.

Correct?

This is the only case | remember sending directly to Judy.

And did you send her the whole case file as well?

> 0 » 0 » P P O

Yes.

* ¥k

Q. Did Ms. Kindell indicate to you whether she agreed with your
recommendations?

A.  She did not say whether she agreed or not. She said it should go to
Chief Counsel.

Q. The IRS Chief Counsel?

A. The IRS Chief Counsel.
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Testimony of Elizabeth Hofacre

Revenue Agent in EO Determinations Unit
May 31, 2013

Q. Okay. Do you always need to go through EO Technical to get
assistance on how to draft these kind of letters?

A.  No, it was demeaning.
Q. What do you mean by “demeaning”?

A.  Well, I might be jumping ahead of myself, but essentially -- typically,
no. As a grade 13, one of the criteria is to work independently and do
research and make decisions based on your experience and
education, whereas in this case, | had no autonomy at all through the
process.

Q. Soitwas unusual for you to have to go through EO Technical to get
these letters?

A.  Exactly. | mean, exactly, because once he provided me with his
letters | used his letters and his questions as a basis for my letters. |
didn’t cut and paste or cookie cut. So then once | developed my
letters from the information in the application, | would email him the
letters. And at the same time he instructed me to fax copies of the
1024 so he could review my letters to make sure that they were
consistent with the 1024 application.

Q. Was that practice consistent with any other Emerging Issue?

A. | never have done that before or since then.

Q. So even for other Emerging Issues or difficult or challenging
applications, you would still have discretion in terms of how to handle

them?

A.  Yes. Typically, yes.
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Testimony of Carter Hull

Tax Law Specialist in EO Technical Unit
June 14, 2013

Q. Sir, as you sit here today, do you know the status of those two test
cases?

A.  Only from hearsay, sir.

Q. What do you know?

>

That the (c)(3) dropped, they decided they didn’'t want to go any
further, and the (c)(4) is still open.

Still open as far as today?
As far as | know. | do not know for certain.

So for 3 years since they filed application?

> o » O

Yes, sir.
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Testimony of Carter Hull
Tax Law Specialist in EO Technical Unit
June 14, 2013

Q. What did you understand the meeting to be about when you were
invited to the meeting?

A. The one thing | remember was Lois Lerner saying someone
mentioned Tea Party, and she said no, we are not referring to Tea
Parties anymore. They are all now advocacy organizations.

Q. Who called them Tea Party cases?

>

I’'m not sure who mentioned Tea Party, but at that point Lois |
remember breaking in and saying no, no, we don'’t refer to those as
Tea Parties anymore. They are advocacy organizations.

And what was her tone when saying that?

Very firm.

Did she explain why she wanted to change the reference?

She said that the Tea Party was just too pejorative.

So she felt the term Tea Party was a pejorative term?

> 0 » D » O

Yes. Let me put it this way: | may be — the way she didn’t say that’s a
pejorative term that should not be used. She said no, we will use
advocacy organizations. But pejorative is more my word than hers.

Appendix 74



May 7, 2014

> 0 » P

CONGRESSIONAL RECORD —HOUSE H3611

Testimony of Lucinda Thomas

Manager of EO Determinations Unit
June 28, 2013

Do you think Lois Lerner is a political person?
Is she apolitical person?
A, space, political person?

| believe that she cares about power and that it’'s important to her
maybe to be more involved with what’'s going on politically and to me
we should be focusing on working the determination cases and
closing the cases and it shouldn’t matter what type of organization it
is. We should be looking at the merits of that case. And it's my
understanding that the Washington office has made comments like
they would like for — Cincinnati is not as politically sensitive as they
would like us to be, and frankly | think that maybe they need to be not
so politically sensitive and focus on the cases that we have and
working a case based on the merits of those cases.
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Testimony of Carter Hull
Tax Law Specialist in EO Technical Unit
June 14, 2013

Q. Did you meet with Ms. Franklin about the cases?
A.  We met after she had made her determinations.
Q. After she reviewed the case files?

A.  Yes.

Q. And when was this meeting, do you recall?

A.  No, | am not sure.

Q. Was it stillin 20107

A.  Probably in 2011.

Q. Okay. At some pointin 20117?

A.  Yes.

Q. Do you recall if it was early 2011, mid-20117?

A.  Early-mid.

Q. Okay.

A.  Maybe in July.

Q. Of 2011.

A. Of2011. July or August.

* k%
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Okay. And was this meeting just with you and Ms. Franklin?
No, there were other people present.

Others in the counsel’s office?

Two others from the counsel’s office.

Anyone else present?

Ms. Kastenberg was there. | believe Ms. Goehausen was there. |
think there was another TLS there —

| am sorry, another —

Another tax law specialist.

Okay.

And | can’t recall other people that may have been there.
Lois Lerner?

I don’t think Lois was there.

Holly Paz?

| don’t think Holly was there. | think Judy was there.
Judy Kindell.

Yes.

Do you recall who the two others were from the Chief Counsel’s
office?

One was a manager of Ms. Franklin, and the other guy had been
there for years and | keep forgetting his name. | don’t know why.
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have a block against his name. . . . Yes, he was there. There was
another tax law specialist there, Justin Lowe.

Justin Lowe. He is in EO Technical?

He was representing the Commissioner, Assistant Commissioner.
Who was at the time Mr. Miller?

| think it was Mr. Grant.

Joseph Grant.

> o0 » 0 > 0O

Yes.
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Testimony of Carter Hull

Tax Law Specialist in EO Technical Unit
June 14, 2013

o

Do you know how long the Chief Counsel’s office had the case before
it made its recommendation?

| am not sure of the timeframe at this point.

Okay. Did they give you any feedback on these two cases?
Yes, they did.

What did they say?

| needed more information. | needed more current information.

What do you mean, more current information?

> o > O > O >

They had it for a while and the information wasn’t as current as it
should be. They wanted more current information.

Q. So because the cases had been going up this chain for the last year,
they needed more current information?

A.  Yes,sir.
Q. And what does that mean practically for you?

A. That means that probably | should send out another development
letter.

Q. A second development letter?

A. A second development letter. | think also at that time there was a
discussion of having a template made up so that all the cases could
be worked in the same manner. And my reviewer and | both said a
template makes absolutely no difference because these
organizations, all of them are different. A template would not work.
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Q. You and Ms. Kastenberg agreed that a template wouldn’t help?

A.  But Mr. Justin Lowe said he would prepare it, along with Don
Spellman and whoever else was from Chief Counsel. | never saw it.
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Testimony of Steven Miller
Acting Commissioner
November 13, 2013

So, sir, just to get the timeline right, you had a meeting with Ms.
Lerner and her staff in or around February 20127

One or more meetings.

One or more meetings. Thank you. And then in mid-March you sit
down with your staff and decide that something more needs to be
done?

Wanted to find out why the cases were there and what was going on.

And did you bat around ideas with your staff about how to find out
that information?

Yeah, we talked about, okay, who should go out, and the suggestions
were, you know, they could have been from the deputy’s staff, they
could have been from Joseph'’s staff, they could have been from Lois’
staff, and how would we do that.

| see. And who were the candidates to go out there and do the
investigation?

Really, it came down to Nan Marks, who | had tremendous respect
and comfort with. She was — she had been my lawyer in TEGE
Counsel, and she knew the area well. She had a wonderful way with
talking to people, and she was a natural. And she was out of
Joseph'’s shop, and we thought that it should be outside of Lois’ shop,
and Nan was the perfect person to lead that.

And, sir, why did you think it should be outside of Ms. Lerner’s shop?

Just in terms of perception. | didn’t think she would whitewash it, but
| didn’t want any thought that that could happen.

So you wanted to have someone more independent —

Appendix 81



H3618 CONGRESSIONAL RECORD — HOUSE May 7, 2014
‘Right.
— to do the review?

Right.

o > 0 2

When you say you didn’t want any thought that that would happen,
who were you worried would think that it was —

A. It doesn’'t matter. It’s just the way we operated.
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Testimony of Ruth Madrigal

Attorney Advisor in Treasury Department
February 3, 2014

And ma’am, you wrote, “potentially addressing them.” Do you know
what you meant by, quote, “potentially addressing them?”

Well, at this time, we would have gotten the request to do guidance of
general applicability relating to (c)(4)s. And while | can’t — | don't
know exactly what was in my mind at the time | wrote this, the “them”
seems to refer back to the (c)(4)s. And the communications between
our offices would have had to do with guidance of general
applicability.

So, sitting here today, you take the phrase, “potentially addressing
them” to mean issuing guidance of general applicability of 501(c)(4)s?

| don’t know exactly what was in my head at the time when | wrote
this, but to the extent that my office collaborates with the IRS, it’s on
guidance of general applicability.

And the recipients of this email, Ms. Judson and Ms. Cook are in the
Chief Counsel’s Office, is that correct?

That's correct.

And Ms. Lerner and Ms. Marks are from the Commissioner side of
the IRS?

At the time of this email, | believe that Nan Marks was on the
Commissioner’s side, and Ms. Lerner would have been as well, yes.

So those are the two entities involved in rulemaking process or the
guidance process for tax exempt organizations, is that right?

Correct.

Did you review this document in preparation for appearing here
today?

Appendix 83



H3620 CONGRESSIONAL RECORD —HOUSE May 7, 2014

A. lreviewed it briefly, yes.
Q. What did the term “off plan” mean in your email?

A. Again, | don’'t have a recollection of doing — of writing this email at the
time. | can’'t say with certainty what was meant at the time.

Q. Sitting here today, what do you take the term “off plan” to mean?

A.  Generally speaking, off plan would refer to guidance that is not on —
or the plan that is mentioned there would refer to the priority guidance
plan. And so off plan would be not on the priority guidance plan.

Q. And had you had discussions with the IRS about issuing guidance on
501(c)(4)s that was not placed on the priority guidance plan?

A. In 2012, we — yes, in 2012, there were conversations between my
office, Office of Tax Policy, and the IRS regarding guidance relating
to qualifications for tax exemption under (c)(4).

Q. And this guidance was in response to requests from outside parties to
issue guidance?

A. Yes. Generally speaking, our priority guidance plan process starts
with — includes gathering suggestions from the public and evaluating
suggestions from the public regarding guidance, potential guidance
topics, and by this point, to the best of my recollection, we had had
requests to do guidance on this topic.
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Testimony of Janine Cook

Deputy Division Counsel/Deputy Associate Chief Counsel
August 23, 2013

Q. |think part of my question comes to the fact that by reading the face
of the email, it doesn’t appear that it’s actually an explicit email about
having a conversation about it being on plan or off plan. It just looks
like it's a conversation where someone says since we mentioned
potentially addressing this, and then in parentheses off plan, because
it at that time would have been off plan in 2013, | have got my radar
up and look at this. Am | misunderstanding that? Is that accurate or

A. lthinkin fairness, again, to understand the term, when it says off
plan, it means working it. Working on it, but not listing it on the plan.
It doesn’t mean that we are not in a plan — you are looking at a timing
question | think. That’s not what the term means. The term — | mean
it's a loose term, obviously, it's a coined term, the term means the
idea of spending some resources on working it, getting legal issues
together, things like that, but not listing it on the published plan as an
item we are working. That's what the term off plan means. It's not a
timing of the conversation.
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Testimony of Victoria Ann Judson

Division Counsel/ Associate Chief Counsel
August 29, 2013

Q. You mentioned a little while ago the Treasury Department. Could you
explain the relationship between your position and the Treasury
Department?

| don’t understand that question.

Q. | believe you mentioned that you work with Treasury on guidance,
guidance projects?

A.  Yes, wedo.
Q. Could you explain how that working relationship —

A.  Well, when we are working on guidance, first, there is often work at
the beginning of each plan year to develop a guidance plan, in which
you help decide what your priorities are and what projects you would
like to work on during the year. Unfortunately, there is a lot more that
we need to do than we can possibly accomplish in a year, so we try
to prioritize and talk about what items would be useful to work on and
most needed.

We also have items we work on that are off-plan, and there are
reasons we don’t want to solicit comments. For example, if they
might relate to a desire to stop behavior that we feel is inappropriate
under the tax law, we might not want to publicize that we are working
on that before we come out with the guidance.

So we have a plan, and in developing that plan we will reach out to
the field to see if there is guidance they think we need. We solicit
comments from practitioners. We talk amongst ourselves and with
Treasury. And then we have long lists and everyone goes through
them and analyzes them, and then we have meetings to discuss
which ones to have on. And often we have meetings with our
colleagues at Treasury to do that and then come up with a guidance
plan.
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When we have items, we then formulate working groups to work on
the guidance. And so then we will have staff attorneys from different
offices, from the Treasury Department, from my office, with my team,
and from people on the Commissioner’s side, as well. And they will
work together on the guidance. They will discuss issues,
hypotheticals, how to structure it.

If they find questions that they think are particularly challenging or
they need a call on how to go in their different directions, they will
often formulate a briefing paper. Or, in the qualified plan area, we
have a weekly time slot set for what we call large group. And in
health care, we also have a large group meeting set. And so the staff
can present those issues to the large group, often with papers
identifying issues and calls that need to be made.

And then individuals, executives from the different areas, both
Treasury, the Commissioner’s side, and Chief Counsel, will all attend
those meetings. We will discuss the issues, often hear a presentation
from the working group, and talk about the issues, and decide on the
calls or decide that we need more information or analysis, ask
guestions. So sometimes a decision will be made at that meeting,
and sometimes a decision will be made for the working group to do
more work and come back again at a subsequent meeting.
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Testimony of Nikole Flax
Chief of Staff to Steven Miller
October 22, 2013

Q. And you said before that Mr. Grant wasn’t the best witness for that
hearing. Was there any discussion about having Ms. Lerner be a
witness for that hearing?

A. No.

Q. Why not?

A. Lois is unpredictable. She’s emotional. | have trouble talking

negative about someone. | think in terms of a hearing witness, she’s
not the ideal selection.
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Testimony of Lucinda Thomas

Manager of EO Determinations Unit
June 28, 2013

And what was your reaction to hearing the news?
| was really, really mad.
Why?

| feel as though Cincinnati employees and EO Determinations was
basically thrown under a bus and that the Washington office wasn’t
taking any responsibility for knowing about these applications, having
been involved in them and being the ones to basically delay
processing of the cases.

And that’'s why you took Ms. Lerner to say at that panel event?

When, well, my understanding was that she referred to Cincinnati
employees as low level workers and that really makes me mad. It's
not the first time that she has used derogatory comments about the
employees working determination cases and she has done it before.
It really makes me mad because the employees in Cincinnati — first of
all we haven't gotten that many other, 2009 was our basic last year of
hiring any revenue agents except for | believe it was 2012 we were
given five revenue agents. And over 400 some thousand
organizations have had their exemption revoked and we were given —
have been given five revenue agents and we have received | think it’s
like over 40,000 applications coming in as a result of the audit
revocation. There’s no way five people are going to be able to handle
that, and that’s not to mention all of the employees that we’ve lost
because of attrition.

Sure.

So we are given no employees to work this. Our employees in EO
Determinations are, they are so flexible in doing what is asked of
them and working cases and being flexible and moving and doing
whatever they’re asked to do to try to get more cases closed with no
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additional resources and not getting guidance. And it makes me
really mad that she would refer to our employees as low level
workers.

And also when the folks from D.C. have been in Cincinnati in April of
2012 and when the team met with our folks involved and they were
basically reassured that there were mistakes that were made, yes,
there were mistakes that were made by folks in Cincinnati as well
D.C. but the D.C. office is the one who delayed the processing of the
cases. And so they said we'’re a team, we're in this together.
Nobody is going to be thrown under the bus because there were
mistakes at all different angles. And then Joseph Grant had a town
hall meeting on | believe it was May the 1st or May the 2nd with all of
the determinations employees and then he met with a managers and
again reassuring everybody that we're not, we're not using any
scapegoats here, we're not throwing anybody under the bus, we're a
team, there were mistakes made by a lot of different folks.

And then when this information came out on May the 10th, it's like,
you weren’t going to throw us under the bus?
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Testimony of Lucinda Thomas

Manager of EO Determinations Unit
June 28, 2013

Q. And you said that this was not the first time that you had heard Ms.
Lerner use derogatory terms to refer to Cincinnati employees, is that
correct?

A. Yes.

Q. Can you tell us about the other times that she referred to Cincinnati
employees in a derogatory manner?

A. | know she referred to us as backwater before. | don't remember
when that was. But it's like, there is information when she speaks,
there is an individual who writes to EO Issues and puts information in
an EO tax journal, it's like a daily release that comes out, and so all of
our specialists have access to that. So when she goes out and
speaks and then that information is sent through email to all of our
employees then people in the office start getting all worked up over
these comments.

And here | have employees trying to you know do what they can to
help our operation to move forward, and I've got somebody referring
to workers in that way when they're trying really hard to close cases,
and it's frustrating like how am | supposed to keep them motivated
when our so-called leader is referring to people in that direction.

She also makes comments like, well, you're not a lawyer. And excuse
me, I'm not a lawyer but that doesn't mean that | don't have
something to bring to the table. | know a lot more about IRS
operations than she ever will. And just because I'm not a lawyer
doesn't mean I'm any less of a person or not as good a worker.
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REPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, .G, 20224

COMMISSIONER

November 19, 2013

The Honorable Darrell Issa

Chairman

‘Committee on Oversight and
Govemment Reform

U.S. House of Representatives

Washington, DC 20515

Attention: Katy Rother
Dear Mr. Chairman:

I am responding to your letter dated September 30, 2013. You asked about our plans to
evaluate our policy on IRS employee use of non-official email accounts to conduct
official business. You also requested a briefing and asked for specific documents.,

While the Privacy Act ordinarily protects from disclosure some of the information we are
providing in this letter, we are providing you with the requested information under Title 5
of the United States Code section 552a(b)(9). This provision authorizes disclosures of
Privacy Act protected information to either house of the Congress or a congressional
committee or subcommittee acting under its oversight authority. The enclosed
information covers the period of January 1, 2009, through present. Due to employee
safety and security concerns, we would appreciate it if you would withhold employee
names and, for sensitive positions, position descriptions, if you distribute this
information further. We are happy to work with your staff on appropriate redactions if
you decide to distribute the information.

Regarding the use of email accounts, the IRS prohibits using non-official email accounts
for any government or official purposes (See relevant portions of the enclosed Internal
Revenue Manual (IRM) 10.8.1 and 1.10.3, Enclosure 1a and 1b). We teach and
reinforce this policy in new employee orientation, core training classes, annual
mandatory briefings for managers and employees, and continual service wide
communications (see Enclosures 1e, 1f, 1g, 1h for policies and training information). We
do not permit IRS officials to send taxpayer information to their personal email
addresses. An IRS employee should not send taxpayer information to his or her
personal email address in any form, including redacted.

IRS employees use their agency email accounts to transmit sensitive but unclassified
(SBU) and they use the IRS Secure Messaging (SM) system to encrypt such emails.
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2

(See IRM 11.3.1.14.2, Enclosure 1c). SBU information includes taxpayer data, Privacy
Act protected information, some law enforcement information, and other information
protected by statute or regulation.

If an employee violates the policy prohibiting the use of non-official email accounts for
any government or official purpose, the penalty ranges from a written reprimand to a 5-
day suspension on first offense and up to removal depending on prior offenses. (See
IRS Manager’s Guide to Penalty Determinations: Failure to observe written regulations,
orders, rules, or IRS procedures and Misuse/abuse/loss or damage to government
property or vehicle, Enclosure 1d). We identified three past disciplinary actions involving
employee misuse of personal email to conduct official business. (See Enclosures 2a,
2b, and 2c¢.)

You also discuss use of non-official email accounts by four senior IRS officials. The IRS
Accountability Review Board, charged with determining potential personnel action
based on employee conduct, continues to research potential misuse of personal email
by those still employed at the IRS.

The IRS is working diligently to respond to requests for documents for your ongoing
investigation. As we have come across official documents sent to non-official email
accounts, we have produced them to you and will continue to do so. Additionally, we are
happy to arrange a briefing on this subject if you have further questions.

| hope this information is helpful. | am also writing Congressman Jordan. If you have
any questions, please contact me, or a member of your staff may contact Scott Landes,
Acting Director, Legislative Affairs, at (202) 622-3720.

Sincerely,

Acting Commissioner

Enclosures (11)

Appendix 93



H3630 CONGRESSIONAL RECORD —HOUSE May 7, 2014

U.S. House of Representatives
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Darrell Issa (CA-49), Chairman
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Executive Summary

In the immediate aftermath of Lois Lerner’s public apology for the targeting of
conservative tax-exempt applicants, President Obama and congressional Democrats quickly
denounced the IRS misconduct.” But later, some of the same voices that initially decried the
targeting changed their tune. Less than a month after the wrongdoing was exposed, prominent
Democrats declared the “case is solved” and, later, the whole incident to be a “phony scandal.™
As recently as February 2014, the President explained away the targeting as the result of “bone-
headed” decisions by employees of an IRS “local office” without “even a smidgeon of
corruption.”

To support this false narrative, the Administration and congressional Democrats have
seized upon the notion that the IRS’s targeting was not just limited to conservative applicants.
Time and again, they have claimed that the IRS targeted liberal- and progressive-oriented groups
as well — and that, therefore, there was no political animus to the IRS’s actions.* These
Democratic claims are flat-out wrong and have no basis in any thorough examination of the
facts. Yet, the Administration’s chief defenders continue to make these assertions in a concerted
effort to deflect and distract from the truth about the IRS’s targeting of tax-exempt applicants.

The Committee’s investigation demonstrates that the IRS engaged in disparate treatment
of conservative-oriented tax-exempt applicants. Documents produced to the Committee show
that initial applications transferred from Cincinnati to Washington were filed by Tea Party
groups. Other documents and testimony show that the initial criteria used to identify and hold
Tea Party applications captured conservative organizations. Afier the criteria were broadened in
July 2012 to be cosmetically neutral, material provided to the Committee indicates that the IRS
still intended to target only conservative applications.

A central plank in the Democratic argument is the claim that liberal-leaning groups were
identified on versions of the IRS’s “Be on the Look Out” (BOLO) lists.”> This claim ignores
significant differences in the placement of the conservative and liberal entries on the BOLO lists

! See, e.g., The White House, Statement by the President (May 15, 2013) (calling the IRS targeting “inexcusable™);
“The IRS. Targeting Americans for their Political Beliefs ”: Hearing before the H. Comm. on Qversight & Gov't,
113th Cong. (2013) (statement of Ranking Member Elijah E. Cummings) (“The inspector general has called the
action by IRS employees in Cincinnati, quote, “inappropriate,” unquote, but after reading the IG’s report, I think it
goes well bevond that. 1 believe that there was gross incompetence and mismanagement in how the IRS determined
which organizations qualified for tax-exempt status.”); Press Release, Rep. Nancy Pelosi, Pelosi Statement on
Reports of Inappropriate Activities at the IRS (May 13, 2013) (“While we look forward to reviewing the Inspector
General’s report this week, it is clear that the actions taken by some at the IRS must be condemned. Those who
engaged in this behavior were wrong and must be held accountable for their actions.”).

? State of the Union with Candy Crowley (CNN television broadcast June 9, 2013) (interview with Rep. Elijah E.
Cummings); Fox News Sunday (Fox News television broadcast July 28, 2013) (interview with Treasury Secretary
Jacob Lew).

3 “Not even a smidgeon of corruption”’: Obama downplays IRS, other scandals, FOX NEWS, Feb. 3, 2014.

4 See, e.g., Lauren French & Rachael Bade, Democratic Memo: IRS Targeting Was Not Political, POLITICO, July 17,
2013.

> See Hearing on the Status of IRS Review of Taxpayer Targeting Practices: Hearing before the H. Comm. on Ways
& Means, 113th Cong. (2013).
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and how the IRS used the BOLO lists in practice. The Democratic claims are further undercut
by testimony from IRS employees who told the Committee that liberal groups were not subject
to the same systematic scrutiny and delay as conservative organizations.®

The IRS’s independent watchdog, the Treasury Inspector General for Tax Administration
(TIGTA), confirms that the IRS treated conservative applicants differently from liberal groups.
The inspector general, J. Russell George, wrote that while TIGTA found indications that the IRS
had improperly identified Tea Party groups, it “did not find evidence that the criteria
[Democrats] identified, labeled ‘Progressives,” were used by the IRS to select potential political
cases during the 2010 to 2012 timeframe we audited.”’ He concluded that TIGTA “found no
indication in any of these other materials that ‘Progressives’ was a term used to refer cases for
scrutiny for political campaign intervention.”

An analysis performed by the House Committee on Ways and Means buttresses the
Committee’s findings of disparate treatment. The Ways and Means Committee’s review of the
confidential tax-exempt applications proves that the IRS systematically targeted conservative
organizations. Although a small number of progressive and liberal groups were caught up in the
application backlog, the Ways and Means Committee’s review shows that the backlog was 83
percent conservative and only 10 percent were liberal-oriented.” Moreover, the IRS ag)proved 70
percent of the liberal-leaning groups and only 45 percent of the conservative groups.'® The IRS
approved every group with the word “progressive” in its name.''

In addition, other publicly available information supports the analysis of the Ways and
Means Committee. In September 2013, US4 Today published an independent analysis of a list
of about 160 applications in the IRS backlog.'* This analysis showed that 80 percent of the
applications in the backlog were filed by conservative groups while less than seven percent were
filed by liberal groups.'® A separate assessment from US4 Today in May 2013 showed that for
27 months beginning in February 2010, the IRS did not approve a single tax-exempt application
filed by a Tea Party group.'* During that same period, the IRS approved “perhaps dozens of
applications from similar liberal and progressive groups.”!

The IRS, over many years, has undoubtedly scrutinized organizations that embrace
different political views for varying reasons — in many cases, a just and neutral criteria may have

® See, e.g., Transcribed interview of Carter Hull, Internal Revenue Serv., in Wash., D.C. (June 14, 2013);
Transcribed interview of Stephen Daejin Seok, Internal Revenue Serv., in Wash., D.C. (June 19, 2013); Transcribed
interview of Lucinda Thomas, Internal Revenue Serv., in Wash., D.C. (June 28, 2013).
7 Letter from J. Russell George, Treasury Inspector Gen. for Tax Admin., to Sander M. Levin, H. Comm. on Ways
& Means (June 26, 2013).
1.
¢ Hearing on the Internal Revenue Service’s Exempt Organizations Division Post-TIGTA Audit: Hearing before the
Subcomm. on Oversight of the H. Comm. on Wavs & Means, 113th Con. (2013) (opening statement of Chairman
%harles Boustany) [hereinafter “Ways and Means Committee September 18th Hearing™].

d
"
f See Gregory Korte, IRS List Reveals Concerns over Tea Party ‘Propaganda,” USA TODAY, Sept. 18, 2013.
P1d
14 Gregory Korte, IRS Approved Liberal Groups while Tea Party in Limbo, USA TODAY, May 15, 2013,
5

Id.
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been fairly utilized. This includes the time period when Tea Party organizations were
systematically screened for enhanced and inappropriate scrutiny. But the concept of targeting,
when defined as a systematic effort to select applicants for scrutiny simply because their
applications reflected the organizations” political views, only applied to Tea Party and similar
conservative organizations. While use of term “targeting” in the IRS scandal may not always
follow this definition, the reality remains that there is simply no evidence that any liberal or
progressive group received enhanced scrutiny because its application reflected the organization’s
political views.

For months, the Administration and congressional Democrats have attempted to
downplay the IRS’s misconduct. First, the Administration sought to minimize the fallout by
preemptively acknowledging the misconduct in response to a planted question at an obscure
Friday morning tax-law conference. When that strategy failed, the Administration shifted to
blaming “rogue agents” and “line-level” employees for the targeting. When those assertions
proved false, congressional Democrats baselessly attacked the character and integrity of the
inspector general. Their attempt to allege bipartisan targeting is just another effort to distract
from the fact that the Obama IRS systematically targeted and delayed conservative tax-exempt
applicants.
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Findings

o The IRS treated Tea Party applications distinctly different from other tax-exempt
applications.

e The IRS selectively prioritized and produced documents to the Committee to support
misleading claims about bipartisan targeting.

e Democratic Members of Congress, including Ranking Member Elijah Cummings,
Ranking Member Sander Levin, and Representative Gerry Connolly, made misleading
claims that the IRS targeted liberal-oriented groups based on documents selectively
produced by the IRS.

e The IRS’s “test” cases transferred from Cincinnati to Washington were exclusively filed
by Tea Party applicants: the Prescott Tea Party, the American Junto, and the Albuquerque
Tea Party.

o The IRS’s initial screening criteria captured exclusively Tea Party applications.

s Even after Lois Lerner broadened the screening criteria to maintain a veneer of
objectivity, the IRS still sought to target and scrutinize Tea Party applications.

e The IRS targeting captured predominantly conservative-oriented applications for tax-
exempt status.

e Mpyth: IRS “Be on the Lookout” (BOLO) entries for liberal groups meant that the IRS
targeted liberal and progressive groups. Fact: Only Tea Party groups on the BOLO list
experienced systematic scrutiny and delay.

e Myth: The IRS targeted “progressive” groups in a similar manner to Tea Party
applicants. Fact: The IRS treated “progressive” groups differently than Tea Party
applicants. Only seven applications in the IRS backlog contained the word
“progressive,” all of which were approved by the IRS. The IRS processed progressive
applications like any other tax-exempt application.

s Mpyth: The IRS targeted ACORN successor groups in a similar manner to Tea Party
applicants. Fact: The IRS treated ACORN successor groups differently than Tea Party
applicants. ACORN successor groups were not subject to a “sensitive case report” or
reviewed by the IRS Chief Counsel’s office. The central issue for the ACORN successor
groups was whether the groups were legitimate new entities or part of an “abusive”
scheme to continue an old entity under a new name.

e Mpyth: The IRS targeted Emerge affiliate groups in a similar manner to Tea Party
applicants. Fact: The IRS treated Emerge affiliate groups differently than Tea Party

4
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applicants. Emerge applications were not subjected to secondary screening like the Tea
Party cases. The central issue in the Emerge applications was private benefit, not
political speech.

e Myth: The IRS targeted Occupy groups in a similar manner to Tea Party applicants.
Fact: The IRS treated Occupy groups differently than Tea Party applicants. No
applications in the IRS backlog contained the words “Occupy.” IRS employees testified
that they were not even aware of an Occupy entry on the BOLO list.
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Coordinated and misleading Democratic claims of bipartisan IRS
targeting

As the IRS targeting scandal grew, the Administration and congressional Democrats
began peddling the allegation that the IRS targeting was not just limited to conservative tax-
exempt application, but that the IRS had targeted liberal-leaning groups as well. These
assertions kick-started when Acting IRS Commissioner Daniel Werfel told reporters that IRS
“Be on the Look Out” lists included entries for liberal-oriented groups. Congressional
Democrats seized upon his announcement and immediately began feeding the false narrative that
liberal groups received the same systematic scrutiny and delay as conservative applicants. In the
ensuing months, the IRS even reconsidered its previous redactions to provide congressional
Democrats with additional fodder to support their assertions. Although TIGTA and others have
rebuffed the Democratic argument, senior members of the Administration and in Congress
continue this coordinated narrative that the IRS targeting was broader than conservative
applicants.

The IRS acknowledges that portions of its BOLO lists included liberal-
oriented entries

On June 24, 2013, Acting IRS Commissioner Daniel Werfel asserted during a conference
call with reporters that the IRS’s misconduct was broader than just conservative applicants. 6
Werfel told reporters that “‘[t]here was a wide-ranging set of categories and cases that spanned a
broad spectrum.”’ Although Mr. Werfel refused to discuss details about the “inappropriate
criteria that was [sic] in use,” the IRS produced to Congress hundreds of pages of self-selected
documents that supported his assertion. '8 The IRS prioritized producing these documents over
other material, producing them when the Committee had received less than 2,000 total pages of
IRS material. Congressional Democrats had no qualms in putting these self-selected documents
to use.

Virtually simultaneous with Mr. Werfel’s conference call, Democrats on the House Ways
and Means Committee trumpeted the assertion that the IRS targeted liberal groups similarly to
conservative organizations. ? Ranking Member Sander Levin (D-MI) released several versions
of the IRS BOLO list.?® Because these versions included an entry labeled “progressives,”
Ranking Member Levin alleged that “[t]he [TIGTA] audit served as the basis and impetus for a
wide range of Congressional investigations and this new information shows that the

‘: See Alan Fram, Documents show IRS also screened liberal groups, ASSOC. PRESS, June 24, 2013.

1

Id

18 See Letter from Leonard Oursler, Internal Revenue Serv., to Darrell Edward Issa, H, Comm. on Oversight &
Gov’t Reform (June 24, 2013).

" Press Release, H. Comm. on Ways & Means Democrats, New IRS Information Shows “Progressives” Included on
BOOLO Screening List (June 24, 2013).

0 rd.
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foundation of those investigations is flawed in a fundamental way.”?! (emphasis added).

These documents would initiate a sustained campaign designed to falsely allege that the IRS
engaged in bipartisan targeting.

Ways and Means Committee Democrats allege bipartisan IRS targeting

During a hearing of the Ways and Means Committee on June 27, 2013, Democrats
continued to spin this false narrative, arguing that liberal groups were mistreated similarly to
conservative groups. Ranking Member Levin proclaimed during his opening statement:

This week we learned for the first time the three key items, one, the screening list
used by the IRS included the term “progressives.” Two, progressive groups were
among the 298 applications that TIGTA reviewed in their audit and received
heightened scrutiny. And, three, the inspector general did not research how the
term “progressives” was added to the screening list or how those cases were
handled by a different group of specialists in the IRS. The failure of the 1.G.’s
audit to acknowledge these facts is a fundamental flaw in the foundation of the
investigation and the public’s perception of this issue.?

Other Democratic Members picked up this thread. While questioning the hearing’s only witness,
Acting IRS Commissioner Werfel, Representative Charlie Rangel (D-NY) raised the specter of
bipartisan targeting. He stated:

Mr. RANGEL: You said there’s diversity in the BOLO lists. And you
admit that conservative groups were on the BOLO list.
Why is it that we don’t know whether or not there were
progressive groups on the BOLO list?

Mr. WERFEL: Well, we do know that — that the word “progressive” did
appear on a set of BOLO lists. We do know that. When |
was articulating the point about diversity, I was trying to
capture that the types of political organizations that are on
these BOLO lists are wide ranging. But they do include
progressives. >

Similarly, Representative Joseph Crowley (D-NY) alleged that the IRS mistreated progressive
groups identically to Tea Party groups. He said:

As the weeks have gone on, we have seen that there is a culture of intimidation,
but not from the White House, but rather from my Republican colleagues. We
know for a fact that there has been targeting of both tea party and

21
Id.

! Hearing on the Status of IRS Review of Taxpayer Targeting Practices: Hearing before the H. Comm. on Ways &

{Means, 113th Cong. (2013) (statement of Ranking Member Sander Levin).

3 Jd. (question and answer with Representative Charlie Rangel).

7
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progressive groups by the IRS. ... Then, as we see, the progressive groups
were targeted side by side with their tea party counterpart groups.24
(emphasis added).

Acting IRS Commissioner volunteers to testify at the Oversight
Committee’s July 17, 2013 subcommittee hearing

On July 17, 2013, the Oversight Committee convened a joint subcommittee hearing on
ObamaCare security concerns, featuring witnesses from the federal agencies involved in the
law’s implementation.”® The Chairmen invited Sarah Hall Ingram, the Director of the IRS
ObamaCare office, to testify.”® Prior to the hearing, however, Acting IRS Commissioner Werfel
personally intervened and volunteered himself to testify as the IRS witness in Ms. Ingram’s
place. Committee Democrats used Mr. Werfel’s appearance as an opportunity to continue
pushing their false narrative of bipartisan IRS targeting.

During the hearing, Ranking Member Elijah Cummings (D-MD) used the majority of his
five-minute period to question Mr. Werfel not on the subject matter of the hearing, but rather on
the IRS’s treatment of liberal tax-exempt applicants. They engaged in the following exchange:

Mr. CUMMINGS. I would like to ask you about the ongoing investigation into
the treatment of Tea Party applicants for tax exempt status.
During our interviews, we have been told by more than one
IRS employee that there were progressive or left-leaning
groups that received treatment similar to the Tea Party
applicants. As part of your internal review, have you
identified non-Tea Party groups that received similar
treatment?

Mr. WERFEL. Yes.

Mr. CUMMINGS.  We were told that one category of applicants had their
applications denied by the IRS after a 3-year review; is that
right?

Mr. WERFEL. Yes, that’s my understanding that there is a group or seven
groups that had that experience, yes.?

3“} Id. (question and answer with Representative Joseph Crowley).

> “Evaluating Privacy, Security, and Fraud Concerns with ObamaCare’s Information Sharing Apparatus”': J.
Hearing before the Subcomm. on Energy Policy, Health Care and Entitlements of the H. Comm. on Oversight and
Gov't Reform and the Subcomm. on Cybersecurity, Infrastructure Protection, and Security Technologies of the H.
Comm. on Homeland Security, 113th Cong. (2013) [hereinafter “July 17th Hearing™].

% See Letter from James Lankford, H. Comm. on Oversight & Gov’t Reform, & Patrick Meehan, H. Comm. on
Homeland Security, to Sarah Hall Ingram, Internal Revenue Serv. (July 10, 2013).

*7 July 17th Hearing, supra note 25.
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It is certain that Ranking Member Cummings would not have had the opportunity to ask these
questions had Ms. Ingram testified as originally requested.

The circumstances of Mr. Werfel’s statements are striking. He volunteered to replace the
undisputed IRS expert on ObamaCare at a hearing focusing on ObamaCare security, after being
at the IRS for less than two months. He volunteered to testify at a subcommittee the day before
the Committee convened a hearing that would feature testimony about the IRS’s targeting of
conservative applicants. By all indications, Mr. Werfel’s testimony allowed congressional
Democrats to continue to perpetuate the myth of bipartisan IRS targeting.

Democrats attack the Inspector General during the Oversight Committee’s
July 18, 2013 hearing

Unsurprisingly, Democrats on the Oversight Committee highlighted Mr. Werfel’s
assertions as their main narrative during a Committee hearing on the IRS targeting the following
day. During his opening statement, Ranking Member Cummings criticized Treasury Inspector
General for Tax Administration J. Russell George, accusing him of ignoring liberal groups
targeted by the IRS.?® Ranking Member Cummings stated:

I also want to ask the Inspector General why he was unaware of documents we
have now obtained showing that the IRS employees were also instructed to screen
for progressive applicants and why his office did not look into the treatment of
left-leaning organizations, such as Occupy groups. I want to know how he plans
to address these new documents. Again, we represent conservative groups on
both sides of the aisle, and progressives and others, and so all of them must be
treated fairly.”’

Representative Danny Davis (D-IL) utilized Mr. Werfel’s testimony from the day before to also
criticize the inspector general. Representative Davis said:

Yesterday, the principal deputy commissioner of the Internal Revenue
Service, Danny Werfel, testified before this committee that progressive
groups received treatment from the IRS that was similar to Tea Party groups
when they applied for tax exempt status. In fact, Congressman Sandy Levin,
who is the ranking member of the Ways and Means Committee, explained these
similarities in more detail. He said the IRS took years to resolve these cases, just
like the Tea Party cases. And he said the IRS, one, screened for these groups,
transferred them to the Exempt Organizations Technical Unit, made them the
subject of a sensitive case report, and had them reviewed by the Office of Chief
Counsel. According to the information provided to the Committee on Ways and
Means, some of these progressive groups actually had their applications denied

# “The IRS s Systematic Delay and Scrutiny of Tea Party Applications”: Hearing before the H. Comm. on
Oversight & Gov't Reform, 113th Cong. (2013} (statement of Ranking Member Elijah E. Cummings) [hereinafter
“July 18th Hearing™].

*Id
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- -after a 3-year wait, and the resolution of these cases ha%)ened during the time
" period that the inspector general reviewed for its audit.”™ (emphasis added).

Inspector General George testified at the hearing to defend his work and debunk
Democratic myths of bipartisan targeting. Committee Democrats took the opportunity to harshly
interrogate Mr. George, using Mr. Werfel's testimony. Representative Gerry Connolly (D-VA)
said to him:

Well, so I want to make sure——you’re under oath, again—it is your testimony
today, as it was in May, but let’s limit it to today, that at the time you testified
here in May you had absolutely no knowledge of the fact that in any screening,
BOLOs or otherwise, the words “Progressive,” “Democrat,” “MoveOn,” never
came up. You were only looking at “Tea Party” and conservative-related labels.
You were unaware of any flag that could be seen as a progressive—the
progressive side of things.”'

Similarly, Representative Jackie Speier (D-CA) told Mr. George:

Now, that seems completely skewed, Mr. George, if you are indeed an unbiased,
impartial watch dog. It’s as if you only want to find emails about Tea Party cases.
These search terms do not include any progressive or liberal or left-leaning terms
at all. Why didn’t you search for the term “progressive™? It was specifically
mentioned in the same BOLO that listed Tea Party groups.*

Representative Carolyn Maloney (D-NY) said:

How in the world did you get to the point that you only looked at Tea Party when
liberals and progressives and Occupy Wall Street and conservatives are just as
active, if not more active, and would certainly be under consideration. That is just
common plain sense. And I think that some of your statements have not been—it
defies—it defies logic, it defies belief that you would so limit your statements and
write to Mr. Levin and write to Mr. Connolly that of course no one was looking at
any other area.”?

Armed with self-selected IRS documents and Mr. Werfel’s testimony, congressional
Democrats vehemently attacked TIGTA in an attempt to undercut its findings that the IRS had
targeted conservative tax-exempt applicants. Their ad hominen attacks on an independent
inspector general sought to distract and deflect from the real misconduct perpetrated by the IRS.

30 Id. (question and answer with Representative Danny Davis).

3! Id. (question and answer with Representative Gerry Connolly).
32 Jd. (question and answer with Representative Jackie Speier).

3 Id. (question and answer with Representative Carolyn Maloney).

10
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The IRS reinterprets legal protections for taxpayer information to bolster
Democratic allegations

The IRS was not an unwilling participant in spinning this false narrative. Section 6103 of
federal tax law protects confidential taxpayer information from public dissemination.** Under
the tax code, however, the IRS may release confidential taxpayer information to the House Ways
and Means Committee and the Senate Finance Committee.>> The IRS cited this provision of law
to withhold vital details about the targeting scandal from the American public. The prohibition
did not stop the IRS from releasing information helpful to its cause.

In August 2013, the IRS suddenly reversed its interpretation of the law. In a letter to
Ways and Means Ranking Member Levin — who already had access to confidential taxpayer
information — Acting IRS Commissioner Werfel wrote: “Consistent with our continuing efforts
to provide your Committee and the public with as much information as possible regarding the
Service’s treatment of tax exempt advocacy organizations, we are re-releasing certain redacted
documents that had been previously provided to your Committee.”*® Mr. Werfel explained the
reversal as the result of “our continuing review of the documents™ and “a thorough section 6103
analysis.”*’ The reinterpretation allowed the IRS to release information related to “ACORN
Successors™ and “Emerge” groups.z'8

Congressional Democrats embraced the IRS’s sudden reversal. Releasing new IRS
documents, Ranking Member Levin and Ranking Member Cummings issued a joint press release
announcing that “new information from the IRS that provides further evidence that
progressive groups were singled out for scrutiny in the same manner as conservative
groups.” (emphasis added). Ranking Member Levin proclaimed: “These new documents
make it clear the IRS scrutiny of the political activity of 501(c)(4) organizations covered a broad
spectrum of political ideology and was not politically motivated.”*® Ranking Member
Cummings similarly intoned: “This new information should put a nail in the coffin of the
Republican claims that the IRS’s actions were politically motivated or were targeted at only one
side of the political spectrum.”*!

The IRS’s sudden reinterpretation of section 6103 allowed congressional Democrats to
continue their assault on the truth. Again using documents self-selected by the IRS, these
defenders of the Administration carried on their rhetorical campaign to convince Americans that
the IRS treated liberal applicants identically to Tea Party applicants.

*LR.C. § 6103.
3 1d. § 6103().
* Letter from Daniel 1. Werfel, Internal Revenue Serv., to Sander Levin, H. Comm. on Ways & Means (Aug. 19,
2013), available at http://democrats. waysandmeans.house.gov/sites/democrats.waysandmeans.house.gov/files/IR $%
;ZGLetter%ZOto%ZOLe\fin%20August%2019%2C%202013.pdf.
7
Id.
3 14
* Press Release, H. Comm. on Ways and Means Democrats & H. Comm. on Oversight & Gov’t Reform Democrats,
I\OIew Documents Highlight IRS Scrutiny of Progressive Groups (Aug. 20, 2013).
4
Id.
1
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Recent Democratic efforts to perpetuate the myth of bipartisan IRS
targeting

Democratic efforts to spin the IRS targeting continue through the present. On January
29, 2014, Senator Chris Coons raised the allegation while questioning Attorney General Eric
Holder about the Administration’s investigation into the IRS’s targeting. Senator Coons stated:

Well, thank you, Mr. Attorney General. I -- [ join a number of colleagues in
urging and hoping that the investigation into IRS actions is done in a balanced and
professional and appropriate way. And I assume it is, unless demonstrated
otherwise. And what I’ve heard is that there were progressive groups, as well
as tea party groups, that were perhaps allegedly on the receiving end of
reviews of the 501(c)(3) applications. And it’s my expectation that we’ll hear
more in an appropriate and timely way about the conduct of this investigation. **
(emphasis added).

On February 3, 2014, during his daily briefing, White House Press Secretary Jay Carney
echoed the Democratic line that the IRS targeted liberal groups in the same manner in which it
targeted conservative groups. In defending the President’s comments about “not even a
smidgeon of corruption,” Mr. Carney said:

Q Jay, in the President’s interview with Bill O’Reilly last night, he said that
there was “not even a smidgen of corruption,” regarding the IRS targeting
conservative groups. Did the President misspeak?

A No, he didn’t. But I can cite — I think have about 20 different news
organizations that cite the variety of ways that that was established,
including by the independent IG, who testified in May and, as his report
said, that he found no evidence that anyone outside of the IRS had any
involvement in the inappropriate targeting of conservative — or
progressive, for that matter — groups in their applications for tax-

exempt status. So, again, I think that this is something 43 (emphasis
added).

During debate on the House floor on H.R. 3865, the Stop Targeting of Political Beliefs by the
IRS Act of 2014, Ways and Means Committee Ranking Member Levin spoke in opposition to
the bill. He said:

On a day when the Chairman of the Ways and Means Committee, Mr. Camp, is
unveiling a tax measure that requires serious bipartisanship to be successful, we
are here on the floor considering a totally political bill in an attempt to resurrect
an alleged scandal that never existed. . . . And what have we learned? That

2 “Oversight of the U.S. Department of Justice”: Hearing before the S. Comm. on the Judiciary, 113th Cong.
(2014) (question and answer with Senator Chris Coons).

* The White House, Press Briefing by Press Secretary Jay Carney, 2/3/14, http://www.whitehouse. gov/photos-and-
video/video/2014/02/03/press-briefing#transcript.
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_both progressive and conservative groups were inappropriately screened out
by name and not by activity.** (emphasis added).

As recently as early March 2014, Democrats have been spreading the myth that liberal-
oriented groups were targeted in the same manner as conservative organizations. Appearing on
The Last Word with Lawrence O Donnell, Representative Gerry Connolly continued the
Democratic allegations of bipartisan targeting. Representative Connolly said:

You know, that’s true, but I think we need to back up. This is not an honest
inquiry. This is a Star Chamber operation. This is cherry picking information,
deliberately colluding with a Republican idea in the IRS to make sure the
investigation is solely about tea party and conservative groups even though
we know that the tilt is included progressive titles as well as conservative
titles and that they were equally stringent. It was a foolish thing to do. And it’s
wrong, but it was not just targeted at conservatives. But Darrell Issa wants to
make sure that information does not get out.** (emphasis added).

The Democratic myth of bipartisan IRS targeting simply will not die. Working hand in
hand with the Obama Administration’s IRS, congressional Democrats vigorously asserted that
the IRS mistreated liberal tax-exempt applicants in a manner identical to Tea Party groups. The
IRS — the very same agency under fire for its actions — assisted these efforts by producing self-
selected documents and volunteering helpful information. The result has been a fundamental
misunderstanding of the truth about the IRS’s targeting of conservative tax-exempt applicants.

The Truth: The IRS engaged in disparate treatment of conservative
applicants

Contrary to Democratic claims, substantial documentary and testimonial evidence shows
that the IRS systematically engaged in disparate treatment of conservative tax-exempt applicants.
The Committee’s investigation shows that the initial applications sent to the Washington as
“test” cases were all filed by Tea Party-affiliated groups. The IRS screening criteria used to
identify and separate additional applications also initially captured exclusively Tea Party
organizations. Even after the criteria were changed, documents show the IRS intended to
identify and separate Tea Party applications for review.

No matter how hard the Administration and congressional Democrats try to spin the facts
about the IRS targeting, it remains clear that the IRS treated conservative tax-exempt applicants
differently. As detailed below, the IRS treated Tea Party and other conservative tax-exempt
applicants unlike liberal or progressive applicants.

* Press Release, H. Comm. on Ways & Means Democrats, Levin Floor Statement on H.R. 3865 (Feb. 26, 2014).
* The Last Word with Lawrence O Donnell {MSNBC television broadcast Mar. 5, 2014) (interview with
Representative Gerry Connolly).

13



May 7, 2014 CONGRESSIONAL RECORD —HOUSE H3645

The Committee’s evidence shows the IRS sought to identify and scrutinize
Tea Party applications

To date, the Committee has reviewed over 400,000 pages of documents produced by the
IRS, TIGTA, the IRS Oversight Board, and others. The Committee has conducted transcribed
interviews of 33 IRS employees, totaling over 217 hours. From this exhaustive undertaking, one
fundamental finding is certain: the IRS sought to identify and scrutinize Tea Party applications
separate and apart from any other tax-exempt applications, including liberal or progressive
applications.

The initial “test” cases were exclusively Tea Party applications

From documents produced by the IRS, the Committee is aware that the initial test cases
transferred to Washington in spring 2010 to be developed as templates were applications filed by
Tea Party-affiliated organizations. According to one document entitled “Timeline for the 3
exemption applications that were referred to [EO Technical] from [EO Determinations],” the
Washington office received the 501(c)(3) application filed by the Prescott Tea Party, LLC on
April 2,2010.* The same day, the Washington office received the 501(c)(4) application filed by
the Albuquerque Tea Party, Inc.*” After Prescott Tea Party did not respond to an IRS
information request, the IRS closed the application “FTE” or “failure to establish.” The
Washington office asked for a new 501(c)(3) application, and it received the application filed by
American Junto, Inc., on June 30, 2010.%8

Testimony provided by veteran IRS tax law specialist Carter Hull, who was assigned to
work the test cases in Washington, confirms that they were exclusively Tea Party applications.
He testified:

Q Now, sir, in this period, roughly March of 2010, was there a time when
someone in the IRS told you that you would be assigned to work on two
Tea Party cases?

A Yes.
ook
Q Do you recall when precisely you were told that you would be assigned
two Tea Party cases?
A When precisely, no.
Q Sometime in —

* Internal Revenue Serv., Timeline from the 3 exemption applications that were referred to EOT from EOD. [IRSR
58346-49]

1.

“1d
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Sometime in the area, but I did get, they were assigned to me in April.
* kK

Okay, and just to be clear, April of 20107

Yes.
%k k

And sir, were they cases 501(c)(3)s, or 501(c)(4)s?

One was a 501(¢)(3), and one was a 501(c)(4).

So one of each?

One of each.

What, to your knowledge, was it intentional that you were sent one of
each?

Yes.
Why was that?

I'm not sure exactly why. I can only make assumptions, but those are the
two areas that usually had political possibilities.

k3K k

The point of my question was, no one ever explained to you that you were
to understand and work these cases for the purpose of working similar
cases in the future?

seskok

All right, I -- I was given -- they were going to be test cases to find out
how we approached (c)(4), and (c)(3) with regards to political activities.

kkk

Mr. Hull, before we broke, you were talking about these two cases being
test cases, is that right? Do you recall that?

15
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I realized that there were other cases. Ihad no idea how many, but there
were other cases. And they were trying to find out how we should
approach these organizations, and how we should handle them.

ook

And when you say these organizations, you mean Tea Party
organizations?

The two organizations that 1 had.®

Hull’s testimony also confirms that the Washington IRS office requested a similar 501(c)(3)
application to replace the Prescott Tea Party’s application. He testified:

Q

P ol eI S A

Vel e

Did you send out letters to both organizations the 501(c)(3) and 501(c)(4)?
1 did.

Did you get responses from both organizations?

I got response from only one organization.

Which one?

The (c)(4).

(C)(4). What did you do with the case that did not respond?

1 tried to contact them to find out whether they were going to submit
anything.

By telephone?

By telephone. And I never got a reply.
Then what did you do with the case?

I closed it, failure to establish.

koK

So at this time, when the (c)(3) became the FTE, did you begin to work
only on the (c)(4)?

* Transcribed interview of Carter Hull, Internal Revenue Serv., in Wash., D.C. (June 14, 2013).
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A I notified my supervisor that I would need another (c)(3) if they wanted
s " me to work one of each.

%ok ok

Q How did you phrase the request to Ms. Hofacre? Was it -- were you
asking for another (c)(3) Tea Party application?

A I was asking for another (c)(3) application in the lines of the first one that
she had sent up. I'm not sure if T asked her for a particular organization or
a particular type of organization. I needed a (c)(3) that was maybe
involved in political activities.

And the first (c)(3), it was a Tea Party application?

A Yes, it was.>?

5% Transcribed interview of Carter Hull, Internal Revenue Serv., in Wash., D.C. (June 14, 2013).
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Fig. 1: IRS Timeline of Tea Party “test” cases’'
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A. Timeline for the 3 exemption applications that were referred to EOT from EOD

1. Prescott Tea Party, LLC

The Applicant sought exemplion under
50 1{cH3) formed 1o educate the public on
currsnt political wsues, constittionsd
rights, fiscal responstbifity, and support for
a lirniteg government. | planned to
undertake this educational activity through
rallies, pratests, educational videos ant
through its wehsite. The organization also
intended 1o engage in legisiative activities.
The case was closes FTE on May 26,
2010,

2. American Junto, inc.

The organization applied for exemplion
urder §50HLK3), stating i was formed to
educate voters on current social and
political issues, the pofitcal procass,
limmited government, and free enterprse it
also ingicated i would be involved in
politieal campaign intervention and
legisiative activities. The case was closerd
FYE on January 4, 2012

3. Albuguergue T1ea Party, Inc.

The urganization applied for exemplion
under §801HcH4) a5 a sockal welfare
organization for purposes of ssue
advoracy and education. A proposed
adverse s being prepared onthe basis
that the organization's primary activity is
politicsd campaigh intervention supporting
candigates associated with a tentain
politica! faction, s educational acthdlies
are partisan in nature, and ifs activities are
imended 1o benefit candidates assonialed
with & specific polibeal fachon as opposed
to benefiting the community as a whole.

Timeline: Timehne: Timeling;

2008

s 1H09/2000 -+ Apphication received by
00

¢ 121182009 - Case assigned o EOD
speciaist.

2010 2038 018

« 3082010 - Date the cage was . 2112010 - Appiication was received | » 142010 - Application was received
referred $o EOT. Case pulied from by EOD. by EQD.

E00 files 1o send to EOT for review,

» 312010 « EOD prepared & memo
1o franster the case 1o EOT as part of
EOTs review of some of the
“advoracy organization” cases being
received in EOD.

o H0212010 -» Case assigned to EOT.
v 4442010 - 1Y development letter

mailed to Taxpayer {Response due by
S0BI2010%

512672010 —» Case ciosed FTE {80
day suspense date ended on
82620107,

s 4112010 ~» Case assigned o &
spoeciahst in EOD.

= 4725/2010 -» EQD emailes EOT
{Manager Sieve Grodnilzky) reganding
who EOD should contat for help on
"pevocaty organization” cases being
held o sereening.

s 5252010 — EOT raquested &
§50+4{c)3) “advacacy organization”
case be transferred from EQD o
regiace Prescolt Tea Party, LIC. &
§501{eH3) advocacy organization
applicant thal had boon dlosed FTE.

»  §25/2010 -» Memo proposing lo
transfer the case jo EOT was prepared
by EQD specialist.

« 613072010 -~ Date the case was
referred to EOT.

«  THNG -5 1 developmant tetter
semt {Response due by T28/2010).

*  TRBII0I0 - BEOT received Taxpayer's
response 1o 1° development letter,

o 222010 > Case assigned 1o EQD
spevialst,

s 3142010 -» ECD prepared memo io
ransier the case o EGT as pant r;%’
EQT's help reviewng the ©
orgarczabon” cases received in EGB

o 02010 -+ Case sssigned o EQT,

o SN0 -+ 18! development Jeler
semt {Response due by 51202010).

» 412812010 - Taxpayer requested
extension for fime to respond o 17
davelopment letter, TLS gramed
extangion unti! 8/11/2010,

«  GBR2010 — EOT recelved the
Tanpayer's response o 1%
devalopment letter.

5! Internal Revenue Serv., Timeline from the 3 exemption applications that were referred to EOT from EOD. [IRSR

58346-49]
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The initial screening criteria captured exclusively Tea Party applications

Documents and testimony provided to the Committee show that the IRS’s initial
screening criteria captured only conservative organizations. According to a briefing paper
prepared for Exempt Organizations Director Lois Lerner in July 2011, the IRS identified
applications and held them if they met any of the following criteria:

o “Tea Party,” “Patriots” or “9/12 Project” is referenced in the case file

e Issues include government spending, government debt or taxes

¢ Education of the public by advocacy/lobbying to “make America a better
place to live” :

 Statements in the case file criticize how the country is being run.*”

Based on these criteria, which skew toward conservative ideologies, the IRS sent applications to

a specific group in Cincinnati.

Fig. 2: IRS Briefing Document Prepared for Lois Lerner”

Background:
» EOD Screening has identified an increase in the number of {¢){3} and {c){4) applications
where organizations are advocaling on issues related lo government spending, taxes and
sirnilar matters, Often there s possible polifical intervention or excessive lobbying.

o  EOD Screening identified this type of case as an emerging issue and began sending cases 1o
a specific group If they meet any of the following criteria

= “Tea Party,” "Patriots” or "9/12 Project” is referenced in the case file

= Issues include govermnment spending, govemment debt or taxes

Education of the public by advocacy/iobbying to *make America a befter place {o live”

Statements in the case file criticize how the country is being run

;t

0o

Testimony presented by the two Cincinnati employees shows that the initial applications
in the growing IRS backlog were exclusive Tea Party applications. Elizabeth Hofacre, who
oversaw the cases from April 2010 to October 2010, testified during her transcribed interview
that “we were looking at Tea Parties.” She testified:

Q And you mentioned the Tea Party cases. Do you have an understanding of
whether the Tea Party cases were part of that grouping of organizations
with political activity, or were they separate?

A That was the group of political cases.

Q So why do you call them Tea Parties if it includes more than —

z Justin Lowe, Internal Revenue Serv., Increase in (c}3)/(c)(4) Advocacy Org. Applications (2011). [IRSR 2735]
Id
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Well, at that time that’s all they were. That’s all that we were -- that’s how
we were classifying them.

In 2010, you were classifying any organization that had political activity
as a Tea Party?

No, it’s the latter. I mean, we were looking at Tea Parties. I mean, political
is too broad.

What do you mean when you say political is too broad?
No, because when -- what do you mean by “political”?

Political activity -- if an application has an indication of political activity
in it

I mean, I was tasked with Tea Party, so that’s all I’'m aware of. So I
wasn’t tasked with political in general.

Was there somebody who was tasked with political in general?

Not that I’'m aware of.>* (emphasis added).

During the Committee’s July 2013 hearing about the IRS’s systematic scrutiny of Tea
Party applications, Hofacre specifically rejected claims that liberal-oriented groups were part of
the IRS backlog. She testified:

Mr. MICA. Okay, the beginning of 2010. And you—this wasn’t a

targeting by a group of your colleagues in Cincinnati that
decided we’re going to go after folks. And most of the
cases you got, were they “Tea Party” or “Patriot” cases?

Ms. HOFACRE. Sir, they were all “Tea Party” or “Patriot” cases.

Mr. MICA. Were there progressive cases? How were they handled?

Ms. HOFACRE. Sir, I was on this project until October of 2010, and I

was only instructed to work “Tea Party”/
“Patriot”/9/12” organizations.’® (emphasis added)

Ron Bell, who replaced Hofacre in overseeing the growing backlog of applications in
Cincinnati, similarly testified during a transcribed interview that he only received Tea Party
applications from October 2010 until July 2011. He testified:

34 Transcribed interview of Elizabeth Hofacre, Internal Revenue Serv., in Wash., D.C. (May 31, 2013).
** July 18th Hearing, supra note 28.
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Okay. So at this point between October 2010 and July 2011, were all the
Tea Party cases going to you?

Correct.
And to your knowledge, during this same time period, was it only Tea

Party cases that were being assigned to you or were there other advocacy
cases that were part of this group?

kksk
Does that include 9/12 and Patriot?
Yes, yes.
Yes.
Okay. So it was just those type of cases, not other type of advocacy cases
that maybe had a different -- a different political -- a liberal or progressive
case?
Correct,

sk sk 3k

Okay. And to your knowledge, when you were first assigned these cases in
October 2010 and through July 2011, do you know what criteria the
screening unit was using to identify the cases to send to you?

Yes.

And what was that criteria?

It was solicited on the Emerging Issues tab of the BOLO report.

And what did that say? What did that Emerging Issue tab on the BOLO
say?

InJuly 20 -
In October 2010 we’ll start.

I don’t know exactly what it said, but it just -- Tea Party cases, 9/12,
Patriot.

And do you recall how many cases you inherited from Ms. Hofacre?

21
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A 50 to 100.
Q And were those only Tea Party-type cases as well?

A To the best of my knowledge.®

The IRS continued to target Tea Party groups after the BOLO criteria were
broadened

From material produced to the Committee, it is apparent that Exempt Organizations
Director Lois Lerner began orchestrating in late 2010 a “c4 project that will look at levels of
lobbying and pol[itical] activity” of nonprofits, careful that the effort was not a “per se political
project.”*’ Consistent with this goal, Lerner ordered the implementation of new screening
criteria for the Tea Party cases in summer 2011, broadening the BOLO language to “advocacy
organizations.” According to testimony received by the Committee, Lerner ordered the language
changed from “Tea Party” because she viewed the term to be “too pejorative.”*® While avoiding
per se political scrutiny, other documents obtained by the Committee suggest that Lerner’s
change was merely cosmetic. These documents show that the IRS still intended to target and
scrutinize Tea Party applications, despite the facial changes to the BOLO criteria.

An internal “Significant Case Report” summary chart prepared in August 2011 illustrates
that Lerner’s change was merely cosmetic (figures 3A and 3B). While the name of entry was
changed “political advocacy organizations,” the description of the issue continued to reference
the Tea Party movement.” The issue description read: “Whether a tea party organization meets
the requirements under section 501(c)(3) and is not involved in political intervention. Whether
organization is conducting excessive political activity to deny exemption under section

501(c)(4).”%

% Transcribed interview of Ronald Bell, Internal Revenue Serv., in Wash., D.C. (June 13, 2013).
57 E-mail from Lois Lerner, Internal Revenue Serv., to Cheryl Chasin et al., Internal Revenue Serv. (Sept. 16, 2010).
[IRSR 191030]
*% Transcribed interview of Carter Hull, Internal Revenue Serv., in Wash., D.C. (June 14, 2013).
;9) Internal Revenue Serv., Significant Case Report (Aug. 31, 2011). [IRSR 151653]
Id
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'Fig. 3A: IRS Significant Case Report Summary, August 2011°
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Fig. 3B: IRS Significant Case Report Summary, August 2011 (enlarged) 62
Name of Group EIN Received Issue
Org/Group #/Manager
1. 41212010 Whether a tea party organization
Political Advocacy | T2/Ran meels the requirements under
Organizations Shoemaker section 501{c){3} and is not involved

in political intervention. Whether
organization is conducting excessive
potitical activily to deny exemption
under section 501(c}{4)

Likewise, in comparing the individual sensitive case report prepared for the Tea Party
cases in June 2011 with the report prepared in September 2012, it is apparent that the BOLO
criteria changed was superficial. The reports’ issue summaries are nearly identical, except for
replacing “Tea Party” with “advocacy organizations.”® The June 2011 sensitive case report
(figure 4A) identified the issue as: “The various ‘tea party’ organizations are separately
organized, but appear to be a part of a national political movement that may be involved in
political activities. The ‘tea party’ organizations are being followed closely in national
newspapers (such as The Washington Post) almost on a regular basis.”®

' 1d
14

 Compare Internal Revenue Serv., Sensitive Case Report (June 17, 2011) [IRSR 151687-88], with Internal

Revenue Serv., Sensitive Case Report (Sept. 18, 2012). [IRSR 150608-09]

84 Internal Revenue Serv., Sensitive Case Report (June 17, 2011). [IRSR 151687-88]}



May 7, 2014 CONGRESSIONAL RECORD —HOUSE H3655

Fig. 4A: IRS Sensitive Case Report for Tea Party cases, June 17,2011%

CASE OR ISSUE SUMMARY:

The various "tea party" organizations are separately organized, but appear to be a part of a national
political movement that may be involved in political activities. The “tea party” organizations are being
followed closely in national newspapers (such as The Washington Post) almost on a regular basis,
Cincinnati is holding three applications from organizations which have applied for recognition of
exemption under section 501{c)(3) of the Code as educational organizations and approximately twenty-
two applications from organizations which have applied for recognition of exemption under section
501¢){4) as social welfare organizations. Two organizations that we believe may be "tea party”
organizations already have been recognized as exempt under section 501(c){4). ECT has not seen the
case files, but are requesting copies of them. The issue is whether these organizations are involved in
campaign intervention or, alternatively, in nonexempt political activity.

The September 2012 sensitive case report (figure 4B) identified the issue as: “These
organizations are ‘advocacy organizations,” and although are separately organized, they appear
to be part of a larger national political movement that may be involved in political activities.
These types of advocacy organizations are followed closely in national newspapers (such as The
Washington Post) almost on a regular basis.”®

Fig. 4B: IRS Sensitive Case Report for “Advocacy Organizations,” Sept. 18, 2012°’

CASE OR ISSUE SUMMARY:

These organizations are "advocacy organizations,” and although are separately organized, they appear
to be part of a larger national political movement that may be involved in political activities. These
types of advocacy organizations are followed dosely in national newspapers {such as The Washington
Post) almost on a reguiar basis. Cincinnati has in its invertory a number of applications fram these
types of organizations that applied for recognition of exernption under section 501(c)(3) of the Code as
educational organizations and from organizations that applied for recognition of exemption under
section 501{c){4) as social welfare organizations.

Reading these items together, it is clear that although the BOLO language was changed to
broader “political advocacy organizations,” the IRS still intended to identify and single out Tea
Party applications for scrutiny. Ron Bell testified that after the BOLO change in July 2011, he
received more applications than just Tea Party cases. He testified:

Q And do you recall when that — when the BOLO was changed after — you
said it was after the meeting [with Lemer], they changed the BOLO after
the meeting, do you recall when?

A July.
Of 20117
Yes, sir.
“1d.
Zi Internal Revenue Serv., Sensitive Case Report (Sept. 18, 2012). [IRSR 150608-09]
Id
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Q And you were going to say the BOLO became more, and then you were
cut off. What were you going to say?

A It became more — they had more the advocacy, more organizations to the
advocacy, like I mentioned about maybe a cat rescue that’s advocating for
let’s not kill the cats that get picked up by the local government in
whatever cities.®®

Bell also stated that while he could not process the Tea Party applications because he was
awaiting guidance from Washington, he could process the non-Tea Party applications. He
testified:

Q Mr. Bell, in July 2011, when the BOLO was changed where they chose
broad language, after that point, did you conduct secondary screening on
any of the cases that were being held by you?

A You mean the cases that I inherited from Liz are the ones that had already
been put into the whatever timeframe, Tea Party advocacy, slash
advocacy?

Other type, yes.

No, these were new ones coming in that someone thought that they
perhaps should be in the advocacy, slash, Tea Party inventory.

Q Okay.

A They were assigned to Group 7822, and I reviewed them, and you know,
maybe some were, but a vast majority was like outside the realm we were
looking for.

Q And so they were like the . . . cat type cases you were discussing earlier?
Yes.

kkk

Q After the July 2011 change to the BOLO, how long did you perform the
secondary screening?

A Up until July 2012.
So, for a whole year?

Yeah.

88 Transcribed interview of Ronald Bell, Internal Revenue Serv., in Wash., D.C. (June 13, 2013).
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Q And you would look at the cases and see if they were not a Tea Party case,
you would move that either to closing or to further development?

A Yeah, and then the BOLO changed about midway through that timeframe.
Okay.

To make it where we put the note on there that we don’t need the general
advocacy.

Q And after the BOLO changed in January 2012, did that affect your
secondary screening process?

A There was less cases to be reviewed.

Q Okay. So during this whole year, the Tea Party cases remained on
hold pending guidance from Washington while the other cases that
you identified as non-Tea Party cases were moved to either closure or
further development; is that right?

A Correct.*”’ (emphasis added).

The IRS’s own retrospective review shows the targeted applications were
predominantly conservative-oriented

In July 2012, Lerner asked her senior technical advisor, Judith Kindell, to conduct an
assessment of the political affiliation of the applications in the IRS backlog. On July 18, Kindell
reported back to Lemer that of all the 501(c)(4) applications, having been flagged for additional
scrutiny, at least 75 percent were conservative, “while fewer than 10 [applications, or 5 percent]
appear to be liberal/progressive leaning groups based solely on the name.””® Of the 501(c)(3)
applications, Kindell informed Lerner that “slightly over half appear to be conservative leaning
groups based solely on the name.””" Unlike Tea Party cases, the Oversight Committee’s review
has received no testimony from IRS employees that any progressive groups were scrutinized
because of their organization’s expressed political beliefs.

69
“Id.

70 E-mail from Judith Kindell, Internal Revenue Serv., to Lois Lerner, Internal Revenue Serv. (July 18, 2012),
[IRSR 179406]

" rd
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Fig. 5: E-mail from Judith Kindell to Lois Lerner, July 18, 20127

| Fram: Kindell Judith £
Sent: Wednesday, July 18, 2012 10:54 AM
To: Lerner Lois G
Ce: Light Sharon P
Subject: Burketed cases

OF the 84 {)(3}
cases, slightly ower half appear to be conservative feaning groups based solely
on the name. The remainder do not obvigusly lean 1o sither side of the

political spacirum.

0fF the 188 icH4)

zases, approximately 34 appear to be conservative leaning while fewer than 10
appear 1o be liberaliprogressive leaning groups based sololy on the name.

The ramainder do not obvivusly ean to edher side of the political

spacirum,

Documents and testimony obtained by the Committee demonstrate that the IRS sought to
identify and scrutinize Tea Party applications. For fifteen months beginning in February 2010,
the IRS systematically identified, separated, and delayed Tea Party applications — and only Tea
Party applications. Even after the IRS broadened the screening criteria in the summer of 2011,
internal documents confirm that that agency continued to target Tea Party groups.

The IRS treated Tea Party applications differently from other applications

Evidence obtained by the Committee in the course of its investigation proves that the IRS
handled conservative applications distinctly from other tax-exempt applications. In February
2011, Lemner directed Michael Seto, the manager of Exempt Organizations Technical Unit, to put
the Tea Party test cases through a “multi-tier” review.”” Lerner wrote to Seto: “This could be the
vehicle to go to court on the issue of whether Citizen’s [sic] United overturning ban on corporate

el
- Id.
7® Transcribed interview of Michael Seto, Internal Revenue Serv., in Wash., D.C. (July 11, 2013).
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spending applies to tax exempt rule. Counsel and Judy Kindell need to be in on this one

74
please.”

H3659

Carter Hull, an IRS specialist with almost 50 years of experience, testified that this multi-
tier level of review was unusual. He testified:

Q

-0 > O >

Similarly, Elizabeth Hofacre, the Cincinnati-based revenue agent initially assigned to develop
cases, told the Committee during a July 2013 hearing that the involvement of Washington was

Have you ever sent a case to Ms. Kindell before?
Not to my knowledge.
This is the only case you remember?
Uh-huh.
Correct?
This is the only case I remember sending directly to Judy.
*4k
Had you ever sent a case to the Chief Counsel’s office before?
I can’t recall ofthand.
You can’t recall. So in your 48 years of experience with the IRS, you
don’t recall sending a case to Ms. Kindell or a case to IRS Chief Counsel’s

office?

To Ms. Kindell, I don’t recall ever sending a case before. To Chief
Counsel, I am sure some cases went up there, but I can’t give you those.

Sitting here today you don’t remember?

I don’t remember.””

“unusual.”’® She testified:

I never before had to send development letters that I had drafted to EO

™ E-mail from Lois Lerner, Internal Revenue Serv., to Michael Seto, Internal Revenue Serv. (Feb. 1, 2011). [IRSR

161810]

7> Transcribed interview of Carter Hull, Internal Revenue Serv., in Wash., D.C. (June 14, 2013).
7S “The IRS’s Systematic Delay and Scrutiny of Tea Party Applications”: Hearing before the H. Comm. on
Oversight & Gov’t Reform, 113th Cong. (2013) (statement of Elizabeth Hofacre).

28



H3660 CONGRESSIONAL RECORD —HOUSE May 7, 2014

‘Technical for review, and I never before had to send copies of applications and
responses that were assigned to me to EO Technical for review. I was frustrated
because of what I perceived as micromanagement with respect to these
applications.”’

Hofacre’s successor on the cases, Ron Bell, also told the Committee that it was “unusual”
to have to wait on Washington to move forward with an application.”® He testified:

Q So did you see something different in these Tea Party cases applying for
501(c)(4) status that was different from other organizations that had
political activity, political engagement applying for 501(c)(4) status in the

past?
A I’'m not sure if I understand that.
Q I guess what I’'m getting at is you said you had seen previous applications

from an organization applying for 501(c)(4) status that had some level of
political engagement, and these Tea Party groups are also applying for
501(c)(4) status and they have some level of political engagement. Was
there any difference in your mind between the Tea Party groups and the
other groups that you’d seen in your experience at the IRS?

A No.

Q So, do you think that Tea Party groups are treated the same as these other
groups from your previous experience?

A No.

% koK

Q In your experience, was there anything different about the way that the
Tea Party 501(c)(4) cases were treated that was as opposed to the previous
501(c)(4) applications that had some level of political engagement?

A Yes.
And what was different?
Well, they were segregated. They seemed to have been more scrutinized.
I hadn’t interacted with EO technical [in] Washington on cases really

before.

Q You had not?

77

" Transcribed interview of Ronald Bell, Internal Revenue Serv., in Wash., D.C. (June 13, 2013).
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Well, not a whole group of cases.”

Another Cincinnati employee, Stephen Seok, testified that the type of activities that the
conservative applicants conducted made them different from other similar applications he had
worked in the past. He testified:

Q

And to your knowledge, the cases that you worked on, was there anything
different or novel about the activities of the Tea Party cases compared to
other (c¢)(4) cases you had seen before?

K kK

Normal (c)(4) cases we must develop the concept of social welfare,
such as the community newspapers, or the poor, that types. These
organizations mostly concentrate on their activities on the limiting
government, limiting government role, or reducing government size,
or paying less tax. I think it[‘]s different from the other social welfare
organizations which are (c)(4).

skskk

So the difference between the applications that you just described, the
applications for folks that wanted to limit government, limit the role
of government, the difference between those applications and the
(c)(4) applications with political activity that you had worked in the
past, was the nature of their ideology, or perspective, is that right?

Yeah, I think that’s a fair statement. But still, previously, I could work,
I could work this type of organization, applied as a (c)(4), that’s possible,
though. Not exactly Tea Party, or 9-12, but dealing with the political
ideology, that’s possible, yes.

So you may have in the past worked on applications from (c)(4),
applicants seeking (c)(4) status that expressed a concern in ideology,
but those applications were not treated or processed the same way
that the Tea Party cases that we have been talking about today were
processed, is that right?

Right. Because that [was] way before these — these organizations were
put together. So that’s way before. If I worked those cases, way before
this list is on.* (emphases added).

79

8 Transcribed interview of Stephen Dagjin Seok, Internal Revenue Serv., in Wash., D.C. (June 19, 2013).
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- This evidence shows that the IRS treated conservative-oriented Tea Party applications
differently from other tax-exempt applications, including those filed by liberal-oriented
organizations. Testimony indicates that the IRS instituted new procedures and different hurdles
for the review of Tea Party applications. What would otherwise be a routine review of an
application became unprecedented scrutiny and delays for these Tea Party groups.

Myth versus fact: How Democrats’ claims of bipartisan targeting are not
supported by the evidence

In light of the evidence available to the Committee and under close examination, each
Democratic argument fails. Despite their claims that liberal-leaning groups were targeted in the
same manner as conservative applicants, the facts do not bear out their assertions. Instead, the
Committee’s investigation and public information shows the following:

¢ IRS BOLO entries for liberal groups and terms only appear on lists used for
awareness and were never used as a litmus test for enhanced scrutiny;

e Some liberal-oriented organizations were identified for scrutiny because of objective,
non-political concerns, but not because of their political beliefs;

o Substantially more conservative-leaning applicants than liberal-oriented applicants

were caught in the IRS’s backlog;

The IRS treated Tea Party applicants differently from “progressive” groups;

The IRS treated Tea Party applicants differently from ACORN successor groups;

The IRS treated Tea Party applicants differently from Emerge affiliate groups; and

The IRS treated Tea Party applicants differently from Occupy groups.

When carefully examined, these facts refute the myths perpetrated by congressional Democrats
and the Administration that the IRS engaged in bipartisan targeting. The facts show, instead, that
the IRS targeted Tea Party groups for systematic scrutiny and delay.

Perhaps most telling is the IRS’s own actions. When Lois Lerner publicly apologized for
the IRS’s targeting of Tea Party applicants, she offered no such apology for its targeting of any
liberal groups. When asked if the IRS had treated liberal groups inappropriately, Lerner
responded: “I don’t have any information on that.”®' This admission severely undercuts
Democratic ex post allegations of bipartisan targeting.

BOLO entries for liberal groups and terms only appear on lists used for
awareness and were never used as a litmus test for enhanced scrutiny

Congressional Democrats and some in the Administration claim that the IRS targeted
liberal groups because some liberal-oriented organizations appeared on entries of the IRS BOLO

8! Aaron Blake, ‘I’m not good at math’: The IRS s public relations disaster, WASH. POST, May 10, 2013.
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lists.® This claim is not supported by the facts. The presence of an organization or a group of
organizations on the IRS BOLO list did not necessarily mean that the IRS targeted those groups.
As the Ways and Means Committee phrased it, “being on a BOLO is different from being
targeted and abused by the IRS.”® A careful examination of the evidence demonstrates that
only conservative groups on the IRS BOLO lists experienced systematic scrutiny and delay.

The Democratic falsehood rests on a fundamental misunderstanding of the structure of
the BOLO list. The BOLO list was a comprehensive spreadsheet document with separate tabs
designed for information intended for different uses. For example, the “Watch List” tab on the
BOLO document was designed to notify screeners of potential applications that the IRS has not
yet received.®® The “TAG Issues” tab listed groups with potentially fraudulent applications. The
“Emerging Issues” tab, contrarily, was designed to alert screeners to groups of applications that
the IRS has already received and that presented special problems.® Therefore, whereas the
Watch List tab noted hypothetical applications that could be received and TAG Issues tab noted
fraudulent applications, the Emerging Issues tab highlighted non-fraudulent applications that the
IRS was actively processing.

The Tea Party entry on the IRS BOLO appears on the “Emerging Issues” tab, meaning
that the IRS had already received Tea Party applications. The liberal-oriented groups on the
BOLO list appear on either the Watch List tab, meaning that the IRS was merely notifying its
screeners of the potential for those groups to apply, or the TAG Issues tab, indicating a concern
for fraud. In effect, then, whereas the appearance of Tea Party groups on the BOLO signifies the
actuality of review and subsequent delay, the appearance of the liberal groups on the BOLO
signifies either the possibility that some group may apply in the future or the potential for fraud
in a group’s application.

The differences in where the entries appear on the BOLO document manifests in the
IRS’s differential treatment of the groups. According to evidence known to the Committee, only
Tea Party applications appearing on the Emerging Issues tab resulted in systematic scrutiny and
delay. Although some liberal groups appeared on versions of the BOLO, their mere presence on
the document did not result in systematic scrutiny and delay ~ contrary to Democratic claims of
bipartisan IRS targeting.

The IRS identified some liberal-oriented groups due to objective, non-
political concerns, but not because of their political beliefs

Where the IRS identified liberal-oriented groups for scrutiny, evidence shows that it did
so for objective, non-political reasons and not because of the groups’ political beliefs. For

8 See, e.g., Hearing on the Status of IRS Review of Taxpaver Targeting Practices: Hearing before the H. Comm. on
Ways & Means, 113th Cong. (2013); The White House, Press Briefing by Press Secretary Jay Carney, 2/3/14,
http://www.whitehouse.gov/photos-and-video/video/2014/02/03/press-briefing#transcript.
% H. Comm. on Ways & Means, Being on a BOLQ is Different from Being Targeted and Abused by the IRS (June
24, 2013), http://waysandmeans.house.gov/news/documentsingle.aspx 7DocumentID=3403 14.
:: Internal Revenue Serv., Heightened Awareness Issues. [IRSR 6655-72]

1d.
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instance, the IRS scrutinized Emerge America applications for conveying impermissible benefits
to a private entity, which is prohibited for nonprofit groups.®® The IRS scrutinized ACORN
successor groups due to concerns that the organizations were engaged in an abusive scheme to
rebrand themselves under a new name."” Likewise, the IRS included an entry for “progressive”
on its BOLO list out of concern that the groups’ partisan campaign activity “may not be
appropriate” for 501(c)(3) status, under which there is an absolute prohibition on campaign
intervention.®® Unlike the Tea Party applications, which the IRS scrutinized for their social-
welfare activities, the Committee has received no indication that the IRS systematically
scrutinized liberal-oriented groups because of their political beliefs.

Substantially more conservative groups were caught in the IRS application
backlog

Another familiar refrain from the Administration and congressional Democrats is that the
IRS targeted liberal groups because left-wing groups were included in the IRS backlog along
with conservative groups. Ways and Means Ranking Member Sander Levin (D-MI) alleged that
the IRS engaged in bipartisan targeting because some “progressive groups were among the 298
applications that TIGTA reviewed in their audit and received heightened scrutiny.”® Similarly,
Representative Gerry Connolly (D-VA) said that “the tilt . . . included progressive titles as well
as conservative titles and that they were equally stringent.”*® These allegations are misleading.
Several separate assessments of the IRS backlog prove that substantially more conservative
groups than liberal groups were caught in the IRS backlog.

An internal IRS analysis conducted for Lois Lerner in July 2012 found that 75 percent of
the 501(c)(4) applications in the backlog were conservative, “while fewer than 10 [applications]
appear to be liberal/progressive leaning groups based solely on the name.””' The same analysis
found that “slightly over half [of the 501(c)(3) applications] appear to be conservative leaning
groups based solely on the name.”*> A Ways and Means examination conducted in 2013 similar
found that the backlog was overwhelmingly conservative: 83 percent conservative and only 10
percent liberal.*®

In Scptember 2013, USA Today independently analyzed a list of about 160 applications in
the IRS backlog.”* This review showed that conservative groups filed 80 percent of the

¥ Transcribed interview of Amy Franklin Giuliano, Internal Revenue Serv., in Wash., D.C. (Aug. 9, 2013).
%7 Transcribed interview of Robert Choi, Internal Revenue Serv., in Wash., D C. (Aug. 21, 2013).
8 See, e .g., Internal Revenue Serv., Be on the Look Out List (Nov 9, 2010) [IRS 1349- 64}
¥ Hearing on the Status of IRS Revtew of Taxpayer Targeting Practices: Hearing before the H. Comm. on Ways &
Means, 113th Cong. (2013) (statement of Ranking Member Sander Levin).
® The Last Word with Lawrence O 'Donnell (MSNBC television broadcast Mar. 5, 2014) (interview with
Representatlve Gerry Connolly).
' E-mail from Judith Kindell, Internal Revenue Serv., to Lois Lerner, Internal Revenue Serv. (July 18, 2012).
[IRSR 179406]
2 Id.
% Ways and Means Committee September 18th Hearing, supra note 9.
 See Gregory Korte, IRS List Reveals Concerns over Tea Party 'Propaganda,’ USA TODAY, Sept. 18, 2013,
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applications in the backlog while liberal groups filed less than seven percent.”” An earlier
analysis from US4 Today in May 2013 showed that for 27 months beginning in February 2010,
the IRS did not approve any tax-exempt applications filed by Tea Party groups.’® During that
same period, the IRS approved “perhaps dozens of applications from similar liberal and
progressive groups.””’

Testimony received by the Committee supports this conclusion. During a hearing of the
Subcommittee on Economic Growth, Job Creation, and Regulatory Affairs, Jay Sekulow — a
lawyer representing 41 groups targeted by the IRS — testified that substantially more
conservative groups were targeted and that all liberal groups targeted eventually received
approval.”® In an exchange with Representative Matt Cartwright (D-PA), Sekulow testified:

Mr. CARTWRIGHT. And Mr. Sekulow, you were helpful with some statistics
this morning, and | wanted to ask you about that. You
mentioned 104 conservative groups targeted. Was that
the number?

Mr. SEKULOW. This is from the report of the IRS dated through July 29th
of 2013 — 104 conservative organizations in that report
were targeted.

Mr. CARTWRIGHT. Thank you. And then seven progressive targeted
groups?

Mr. SEKULOW. Seven progressive targeted groups, all of which received
their tax exemption.

Mr. CARTWRIGHT. Does it give the total number of applications? In other
words, 104 conservative groups targeted. How many —
how many applied? How many conservative groups
applied?

Mr. SEKULOW. In the TIGTA report there was — I think the number was
283 that they had become part of the target. But actually,
applications, a lot of the IRS justification for this, at least
purportedly, was an increase in applications, and there was
actually a decrease in the number.

Mr. CARTWRIGHT. Right. And does it give the number of progressive groups
that applied for tax-exempt status?

95
Id.
% Gregory Korte, IRS Approved Liberal Groups while Tea Party in Limbo, USA TODAY, May 15, 2013,
97
ld.
% “The IRS Targeting Investigation: What Is the Administration Doing?”: Hearing before the Subcomm. on
Economic Growth, Job Creation, and Regulatory Affairs of the H. Comm. on Oversight & Gov’t Reform, 113th
Cong. (2014) (question and answer with Rep. Matt Cartwright).
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Mr. SEKULOW. No, the only report that has the progressive —
Mr. CARTWRIGHT. No, no?

Mr. SEKULOW. The one that I have just is the — the report I have in front of
me is the one through the — which just has the seven.

Mr. CARTWRIGHT. OK. All right, thank you.

MR. SEKULOW.  None of those have been denied, though.”’ (emphases
added).

Contrary to the Democratic claim that the IRS targeting of liberal groups was “equally
stringent” to conservative groups,'® the overwhelming majority of applications in the IRS
backlog were filed by conservative-leaning organizations. This evidence further demonstrates
that the IRS did not engage in bipartisan targeting.

The IRS treated Tea Party applicants differently than “progressive” groups

Democrats in Congress and the Administration argue that the IRS treated “progressive”
groups in a manner similar to Tea Party applicants. Because the IRS BOLO list had an entry for
“progressives,” Democrats allege that “grogressive groups were singled out for scrutiny in the
same manner as conservative groups,” "' and that “the progressive groups were targeted side by
side with their tea party counterpart groups.”'® Again, the evidence available to the Committee
does not support these Democratic assertions. Rather, the evidence clearly shows that the IRS
did not subject “progressive” groups to the same type of systematic scrutiny and delay as
conservative applicants.

Perhaps the most significant difference between the IRS’s treatment of Tea Party
applicants and “progressive” groups is reflected in the IRS BOLO lists. The Tea Party entry was
located on the tab labeled, “Emerging Issues,” meaning that the IRS was actively screening for
similar cases.'” The “progressive” entry, however, was located on a tab labeled “TAG
historical,” meaning that the IRS interest in those cases was dormant. 104 Cindy Thomas, the
manager of the IRS Cincinnati office, explained this difference during a transcribed interview
with Committee staff.'® She told the Committee that unlike the systematic scrutiny given to the

99 Id
1% The Last Word with Lawrence O’Donnell (MSNBC television broadcast Mar. 5, 2014) (interview with
Representative Gerry Connolly).
19 Press Release, H. Comm. on Ways and Means Democrats & H. Comm. on Oversight & Gov’t Reform
Democrats, New Documents Highlight IRS Scrutiny of Progressive Groups (Aug. 20, 2013).
" Hearing on the Status of IRS Review of Taxpayer Targeting Practices: Hearing before the H. Comm. on Ways &
Means, 113th Cong. (2013) (question and answer with Representative Joseph Crowley).
1(; See Internal Revenue Serv., Heightened Awareness Issues. [IRSR 6655-72]

Id.
1% Transcribed interview of Lucinda Thomas, Internal Revenue Serv., in Wash., D.C. (June 28, 2013).
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automatically elevated to the Washington office as a whole. She testified:

Q

b eI N oI S

ORI S el I eI e

>

Ms. Thomas, is this an example of the BOLO from looks like November
20107

I don’t know if it was from November of 2010, but —
This is an example of the BOLO, though?
Yes.
Okay. And, ma’am, under what has been labeled as tab 2, TAG Historical?
Yes.
ko
Let’s turn to page 1354.
Okay.
Do you see that, it says -- the entry says progressive?
Yes.
This is under TAG Historical, is that right?
Yes.
So this is an issue that hadn’t come up for a while, is that right?
Right.

And it doesn’t note that these were referred anywhere, is that correct?
What happened with these cases?

This would have been on our group as - because of — remember I was
saying it was consistency-type cases, so it’s not necessarily a potential
fraud or abuse or terrorist issue, but any cases that were dealing with these
types of issues would have been worked by our TAG group.

Okay. And were they worked any different from any other cases that
EO Determinations had?

36
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A No. They would have just been worked consistently by one group of
agents.

Okay. And were they cases sent to Washington?
I’'m not — I don’t know.
Not that you are aware?

I’m not aware of that.

o Lo = 0

As the head of the Cincinnati office you were never aware that these cases
were sent to Washington?

A There could be cases that are transferred to the Washington office
according to, like, our [Internal Revenue Manual] section. I mean, there’s
a lot of cases that are processed, and I don’t know what happens to every

one of them.

Q Sure. But these cases identified as progressive as a whole were never sent
to Washington?

A Not as a whole.'®

The difference in where the entries appeared in the BOLO list resulted in disparate treatment of
Tea Party and “progressive” groups. Unlike the systematic scrutiny given to Tea Party
applicants, “progressive” cases were never similarly scrutinized.

The House Ways and Means Committee, with statutory authority to review confidential
taxpayer information, concluded that the IRS treated conservative tax-exempt applicants
differently than “progressive” groups. The Ways and Means Committee’s review found that
while the IRS approved only 45 percent of conservative applicants, it approved 100 percent of
groups with “progressive” in their name.!"” Likewise, Acting IRS Commissioner Daniel Werfel
testified before the Way and Means Committee:

Mr. REICHERT. Mr. Werfel, 1sn’t it true that 100 percent of tea party
applications were flagged for extra scrutiny?

Mr. WERFEL. I think that — yes. The framework from the BOLO. It’s my
understanding, the way the process worked is if there’s “tea
party” in the application it was automatically moved into --
into this area of further review, yes.

106
ld

' Hearing on the Internal Revenue Service's Exempt Organizations Division Post-TIGTA Audit: Hearing before

the Subcomm. on Oversight of the H. Comm. on Ways & Means, 113th Con. (2013) (opening statement of Chairman

Boustany).
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Mr. REICHERT. OK, and you — you know how many progressive groups
were flagged?

Mr. WERFEL. I do not have that number.
Mr. REICHERT. 1 do.
Mr. WERFEL. OK.

Mr. REICHERT. Our investigation shows that there were seven flagged. Do
you know how many were approved?

Mr. WERFEL. I do not have that number at my fingertips.
Mr. REICHERT. All of those applications were approved. 108

The IRS’s independent inspector general has repeatedly confirmed the Ways and Means
Committee’s assessment. During the Oversight Committee’s July 2013 hearing, TIGTA J.
Russell George told Members that “progressive’ groups were not subjected to the same
systematic treatment as Tea Party applicants. He testified:

With respect to the 298 cases that the IRS selected for political review, as of the
end of May 2012, three have the word “progressive” in the organization’s name;
another four were used—are used, “progress,” none of the 298 cases selected by
the IRS, as of May 2012, used the name “Occupy.”'*

Mr. George also informed Congress that at least 14 organizations with “progressive” in their
name were not held up and scrutinized by the IRS.'"® “In total,” Mr. George wrote, “30 percent
of the organizations we identified with the words ‘progress’ or ‘progressive’ in their names
were process as potential political cases. In comparison, our audit found that 100 percent
of the tax-exempt applications with Tea Party, Patriots, or 9/12 in their names were
processed as potential political cases during the timeframe of our audit.”'!! (emphasis added).

Documents produced by the IRS support the finding of disparate treatment toward Tea
Party groups. Notes from one training session in July 2010 reflect that the IRS ordered screeners
to transfer Tea Party applications to a special group for “secondary scre:ening,”112 The same
notes show that the screeners were asked to “flag” progressive groups.'”? But multiple

"% Hearing on the Status of IRS Review of Taxpayer Targeting Practices: Hearing before the H. Comm. on Ways &
Means, 113th Cong. (2013) (question and answer with Representative Dave Reichert).
' “The IRS’s Systematic Delay and Scrutiny of Tea Party Applications”: Hearing before the H. Comm. on
Oversight & Gov't Reform, 113th Cong. (2013) (statement of J. Russell George).
101 etter from J. Russell George, Treasury Inspector Gen. for Tax Admin., to Sander M. Levin, H. Comm. on Ways
& Means (June 26, 2013).
11 I d
11; Internal Revenue Serv., Screening Workshop Notes (July 28, 2010). [IRSR 6703-04]

Id.
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interviews with IRS employees who worked individual cases have yielded no evidence that these
“flags” or frontline reviews for political activity led to enhanced scrutiny — except for Tea Party
organizations. One sentence on the notes explicitly reminds screeners that “progressive’
applications are not considered “Tea Parties.””'™* These notes confirm testimony from Elizabeth
Hofacre, the “Tea Party Coordinator/Reviewer,” who told the Committee that she only worked
Tea Party cases. Hs

Fig. 6: IRS Screening Workshop Notes, July 28, 2010''°
Screening Workshop Notes - July 28, 2010

| %3

The emailed attachment outlines the overall process.
+  Glenn deferred additional statements andfor questions to John Shafer on
vesterday's developmems: how they affect the screening process and timeline.
»  Concemns can be directed to Glenn for additional research if necessary,

Current/Political Activities: Gary Muthert
s Dagcussion focused on the poliveal activities of Tea Parties and the like-
regardless of the type of application.
If in doubt Err on the Side of Caution and transfer o 7R22
* Indicated the following names and/or titles were of interest and should be flagzed
for review:
o 9412 Project,
o Emerge.
o Progressive
We The People.
o Rally Patnots. and
¢ Pink-Shp Program.

€

¢ Elizabeth Hofacre, Tea Party Coordinator Reviewer
s Re-empathize that applications with Key Names and/or Subjects
should be transferved to 7822 for Secondary Screening. Activities
must be primary.
*  Progressive” apphications are not considered “Tea Parties”

Despite creative interpretations of this individual document, the full evidence rebuts the
Democratic claim that the IRS targeted “progressive” groups alongside Tea Party applicants.
Although “progressive” groups were referenced in the IRS BOLO lists and internal training
documents, Democrats in Congress and the Administration have repeatedly ignored critical
distinctions that qualify their meaning. A careful evaluation of facts in context reveals one
conclusion: the IRS treated Tea Party groups differently than “progressive” groups.

“4Id.

'3 Transcribed interview of Elizabeth Hofacre, Internal Revenue Serv., in Wash., D.C. (May 31, 2013).
"% Internal Revenue Serv., Screening Workshop Notes (July 28, 2010). [IRSR 6703-04]
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The IRS treated Tea Party applicants differently than ACORN successor
groups

Democratic defenders of the IRS misconduct also argue that the IRS treated Tea Party
applicants similar to ACORN successor groups. ACORN endorsed President Barack Obama in
his election campaign and had established deep political ties before its network of affiliates
delinked and rebranded themselves following scandalous revelations about the organization in
2009.'"" To support allegations about ACORN being targeted, Democrats have pointed to
BOLO lists and training documents that “instructed [IRS] screeners to single out for heightened
scrutiny . . . ACORN successors.”!®

But allegations of targeting fall flat. First, ACORN successor groups appear on the
“Watch List” tab of the BOLO list, unlike Tea Party groups, which appear on the “Emerging
Issues” tab.'!” According to IRS documents, the Watch List tab was intended to include
applications “not yet received,” or “issues [that] are the result of significant world events,” or
“organizations formed as a result of controversy.”'?® The Emerging Issue tab was created to spot
groups of applications already received by the IRS. An internal IRS training document
specifically cites “Tea Party cases” as an example of an emerging issue; it does not similarly cite
ACORN successor groups.

Second, Robert Choi, the director of EO Rulings and Agreements until December 2010,
testified to several differences between how the IRS treated ACORN successors and how the IRS
treated Tea Party applicants. He told the Committee that unlike the Tea Party “test” cases, he did
not recall the ACORN successor apglications being subject to a “sensitive case report” or worked
by the IRS Chief Counsel’s office.*! Most importantly, he explained that the IRS had objective
concerns about rebranded ACORN affiliates that had nothing to do with the organization’s
political views. The primary concern about the ACORN successor groups, according to Choi,
was whether the groups were legitimate new entities or part of an “abusive” scheme to continue
an old entity under a new name. 122 Mr. Choi testified:

Q You said earlier in the last hour there was email traffic about the ACORN
successor groups in 2010; is that right?

A That’s correct, yes.

Q But the ACORN successor groups were not subject to a sensitive case
report; is that right?

17 Stephanie Strom, On Obama, Acorn and Voter Registration, N.Y. TIMES, Oct. 10, 2008; Stanley Kurtz, Inside
Obama’s Acorn, NAT'L REVIEW ONLINE, May 29, 2008.
'8 press Release, H. Comm. on Ways and Means Democrats & H. Comm. on Oversight & Gov’t Reform
Democrats, New Documents Highlight IRS Scrutiny of Progressive Groups (Aug. 20, 2013).
1% See Internal Revenue Serv., Be on the Look Out list, “Filed 112310 Tab 5 — Watch List.” [IRSR 2562-63]
10 Internal Revenue Serv., Heightened Awareness Issues. [IRSR 6655-72]
:i Transcribed interview of Robert Choi, Internal Revenue Serv., in Wash., D.C. (Aug. 21, 2013).
~Id.
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1 don’t recall if they were listed in there, in the sensitive case report.
So you don’t recall them being part of a sensitive case report?

I think what I’m saying is they may be part of a sensitive case report. I do
not have a specific recollection that they were listed in a sensitive case
report.

But you do have a specific recollection that the Tea Party cases were on
sensitive case reports in 2010.

Yes.

To your knowledge, did any ACORN successor application go to the
Chief Counsel’s Office?

I am not aware of it.

Are you aware of any ACORN successor groups facing application
delays?

I do not know if — well, when you say “delays,” how do you —
Well —

I mean, I'm aware of successor ACORN applications coming in, and I am
aware of email traffic that talked about my concern of delays on those
cases and, you know, that there was discussion about seeing an influx of
these applications which appear to be related to the previous organization.

kokok

And the concern behind the reason that they weren’t being processed was
that they were potentially the same organization that had been denied
previously?

Not that they were denied previously. These appeared to be successor
organizations, meaning these were newly formed organizations with a
new EIN, employer identification number, located at the same address
as the previous organization and, in some instances, with the same
officers. And it was an issue of concern as to whether or not these
were, in fact, the same organizations just coming in under a new
name; whether, in fact, the previous organizations, if they were, for
example, 501(c)(3) organizations, properly disposed of their assets. Did
they transfer it to this new organization? Was this perhaps an abusive

41
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scheme by these organizations to say that they went out of business and
then not really but they just carried on under a different name?

Q And that’s the reason they were held up?
A Yes.'? (emphasis added).

Choi’s testimony shows that the inclusion of ACRON successor groups on the BOLO list
centered on a concern for whether the new groups were improperly standing in the shoes of the
old groups. As the Committee has documented previously, ACORN groups received substantial
attention in 2009 and 2010 for misuse of taxpayer funds and other fraudulent endeavors.'** In
fact, Congress even cut off funding for ACORN groups given widespread concerns about the
groups’ activities.'?> Six Democratic current members of the Oversight Committee and seven
Democratic current members of the Ways and Means Committee voted to stop ACORN
funding.'”® The IRS included ACORN successor groups on a special watch list, according to
Choi, due to concern “as to whether or not these were, in fact, the same organizations just
coming in under a new name.”'?’

This information undercuts allegations by congressional Democrats that the IRS’s
placement of ACORN successor groups on the BOLO list signified that those groups were
targeted by the IRS in the same manner as Tea Party cases. Unlike the Tea Party applicants,
ACORN successor groups were placed on the IRS BOLO out of specific and unique concern for
potentially fraudulent or abusive schemes and not because of their political beliefs. Once
identified, even ACORN successor groups were apparently not subjected to the same systematic
scrutiny and delay as Tea Party applicants.

The IRS treated Tea Party applicants differently than Emerge affiliate
groups

Congressional Democrats attempt to minimize the IRS’s targeting of Tea Party applicants
by alleging a false analogy to the IRS’s treatment of Emerge affiliate groups. Emerge touts itself
as the “premier training program for Democratic women” and states as a goal, “to increase the
number of Democratic women in public office.”'*® In particular, citing IRS training documents,
Ranking Member Sander Levin and Ranking Member Elijah Cummings argued that “the IRS

123 1y
124 See H. COMM. ON OVERSIGHT & GOV’T REFORM MINORITY STAFF, IS ACORN INTENTIONALLY STRUCTURED AS
A CRIMINAL ENTERPRISE? (July 23, 2009).

125 See H. COMM. ON OVERSIGHT & GOV’T REFORM MINORITY STAFF, FOLLOW THE MONEY: ACORN, SEIU AND
THERR POLITICAL ALLIES (Feb. 18, 2010).

16 See 155 Cong. Rec. H9700-01 (Sept. 17, 2009). The Democratic Members who opposed ACORN funding were
Representatives Maloney (D-NY); Tierney (D-MA); Clay (D-MO); Cooper (D-TN); Speier (D-CA); Welch (D-VT);
Levin (D-MI); Doggett (D-TX); Thompson (D-CA); Larson (D-CT); Blumenauer (D-OR); Kind (D-WI); and
Schwartz (D-PA). Id.

27 Transcribed interview of Robert Choi, Internal Revenue Serv., in Wash., D.C. (Aug. 21, 2013).

'** Emerge America, www.emergeamerica.org (last visited Apr. 2, 2014).
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instructed its screeners to single out for heightened scrutiny ‘Emerge’ organizations.”'”’ The
evidence, once more, fails to support their contention. The IRS did not target Emerge affiliate
groups in any similar manner to Tea Party applicants.

The same training documents cited by congressional Democrats as proof of bipartisan
IRS targeting clearly show differences between the treatment of Tea Party applications and those
filed by Emerge affiliate. The IRS ordered its screeners to transfer Tea Party applications to a
special group for “secondary screening,” but it asked the screeners to merely “flag” Emerge
groups. " While another training document specifically offers the Tea Party as an example of an
emerging issue, the Emerge affiliate groups were not referenced on the document. 131

Democrats cite testimony from IRS employee Steven Grodnitzky to support their
argument that the IRS engaged in bipartisan targeting. Ranking Member Cummings referenced
this testimony when questioning Acting IRS Commissioner Daniel Werfel during his unsolicited
testimony before the Committee on July 17, 2013."* Although Grodnitzky did testify that some
liberal applications experienced a three-year delay, 133 he also gave testimony that contradicts the
Democrats” manufactured narrative. Grodnitzky testified that unlike the Tea Party cases, which
were filed by unaffiliated groups with similar ideologies, the Emerge cases were affiliated
entities with different “posts™ in each state.'** He also testified that unlike the Tea Party
applications, where the IRS was focused on political speech, the central issue in the Emerge
applications was that the groups were conveying an impermissible private benefit upon the
Democratic Party.'* Finally, Grodnitzky testified that there were far fewer Emerge cases than
Tea Party applications.*® While Grodnitzky’s testimony supports a conclusion that specific and
objective concerns at the IRS led to scrutiny and delayed applications from Emerge affiliates, it
does not support a parallel between these organizations and what the IRS did to Tea Party
applicants.

Emerge existed as a series of affiliated organizations. One IRS employee testified that
whereas the Tea Party applicants waited years for IRS action, some of the Emerge applications
were approved by Cincinnati IRS employees in a “matter of hours.”"*’ But the IRS eventually
reversed course, out of concern about impermissible private benefit. Because Emerge affiliates
were seen as essentially the same organization, the IRS wanted to flag new affiliates to ensure
that these new applications were considered in a consistent manner. Testimony from IRS
employee, Amy Franklin Giuliano, explains why the Emerge applicants “were essentially the
same organization.”*® She testified:

"% press Release, H. Comm. on Ways and Means Democrats & H. Comm. on Oversight & Gov’t Reform
Democrats, New Documents Highlight IRS Scrutiny of Progressive Groups (Aug. 20, 2013).

3% Internal Revenue Serv., Screening Workshop Notes (July 28, 2010). [IRSR 6703-04]

3! Internal Revenue Serv., Heightened Awareness Issues. [IRSR 6655-72]

132 See July 17th Hearing, supra note 25.

jzz Transcribed interview of Steven Grodnitzky, Internal Revenue Serv., in Wash., D.C. (July 16, 2013).

135 Z

136 Id

137 Transcribed interview of Amy Franklin Giuliano, Internal Revenue Serv., in Wash., D.C. (Aug. 9, 2013).
18 Transcribed interview of Amy Franklin Giuliano, Internal Revenue Serv., in Wash., D.C. (Aug. 9, 2013).
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The reason that the other five cases would be revoked if that case the
Counsel’s Office had was denied, was that because they were affiliated
entities?
It is because they were essentially the same organization. I mean, every —
the applications all presented basically identical facts and basically
identical activities.

And the groups themselves were affiliated.

And the groups themselves were affiliated, yes. 139

Giuliano also told the Committee that the central issue in these cases was not

impermissible political speech activity — as it was with the Tea Party applications - but instead

private benefit. She testified:

Q

A
Q
A

Most striking, Giuliano told the Committee that the career IRS experts recommended
denying an Emerge application, whereas the experts recommended approving the Tea Party

The issue in the case you reviewed in May of 2010 was private benefit.
Yes.
As opposed to campaign intervention.

We considered whether political campaign intervention would apply, and
we decided it did not."*

H3675

application.*' Even then, despite the recommended approval, the Tea Party applications still sat
unprocessed in the IRS backlog.

Documents and testimony received by the Committee demonstrate that the IRS never
engaged in systematic targeting of Emerge applicants as it did with Tea Party groups. IRS
scrutiny of Emerge affiliates appears to have been based on objective and non-controversial
concerns about impermissible private benefit. Taken together, this evidence strongly rebuts any
Democratic claims that the IRS treated Emerge affiliates similarly to Tea Party applicants.

The IRS treated Tea Party applicants differently than Occupy groups

Finally, congressional Democrats defend the IRS targeting of Tea Party organization by

arguing that liberal-oriented Occupy groups were similarly targeted.'# Contrary to these claims,
evidence available to the Committee indicates that the IRS did not target Occupy groups.

1.
140 Id
141 1d

"2 July 18th Hearing, supra note 28
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TIGTA found that none of the applications in the IRS backlog were filed by groups with
“Occupy” in their names.'* Several IRS employees interviewed by the Committee testified that
they were not even aware of any Occupy entry on the BOLO list until after congressional
Democrats released the information in June 2013.'** Further, there is no indication that the IRS
systematically scrutinized and delay Occupy applications, or that the IRS subjected Occupy
applicants to burdensome and intrusive information requests. To date, the Committee has not
received evidence that “Occupy Wall Street” or an affiliate organization even applied to the IRS
for non-profit status.

Conclusion

Democrats in Congress and the Administration have perpetrated a myth that the IRS
targeted both conservative and liberal tax-exempt applicants. The targeting is a “phony scandal,”
they say, because the IRS did not just target Tea Party groups, but it targeted liberal and
progressive groups as well. Month after month, in public hearings and televised interviews,
Democrats have repeatedly claimed that progressive groups were scrutinized in the same manner
as conservative groups.'* Because of this bipartisan targeting, they conclude, there is not a
“smidgeon of corruption” at the IRS.

The problem with these assertions is that they are simply not accurate. The Committee’s
investigation shows that the IRS sought to identify and single out Tea Party applications. The
facts bear this out. The initial “test” applications were filed by Tea Party groups. The initial
screening criteria identified only Tea Party applications. The revised criteria still intended to
identify Tea Party activities. The IRS’s internal review revealed that a substantial majority of
applications were conservative. In short, the IRS treated conservative tax-exempt applications in
a manner distinct from other applications, including those filed by liberal groups.

Evidence available to the Committee contradicts Democrats’ claims about bipartisan
targeting. Although the IRS’s BOLO list included entries for liberal-oriented groups, only Tea
Party applicants received systematic scrutiny because of their political beliefs. Public and
nonpublic analyses of IRS data show that the IRS routinely approved liberal applications while
holding and scrutinizing conservative applications. Even training documents produced by the
IRS indicate stark differences between liberal and conservative applications: “‘progressive’
applications are not considered “Tea Parties.”'*® These facts show one unyielding truth: Tea
Party groups were target because of their political beliefs, liberal groups were not.

' “The IRS’s Systematic Delay and Scrutiny of Tea Party Applications”: Hearing before the H. Comm. on
Oversight & Gov't Reform, 113th Cong. (2013) (statement of J. Russell George).

14 See, e. 2., Transcribed interview of Elizabeth Kastenberg, Internal Revenue Serv., in Wash., D.C. (July 31, 2013);
Transcribed interview of Sharon Light, Internal Revenue Serv., in Wash., D.C. (Sept. 5, 2013); Transcribed
interview of Joseph Grant, Internal Revenue Serv., in Wash., D.C, (Sept. 25, 2013); Transcribed interview of Nancy
Marks, Internal Revenue Serv., in Wash., D.C. (Oct. 8, 2013); Transcribed interview of Justin Lowe, Internal
Revenue Serv., in Wash., D.C. (July 23, 2013).

'3 Press Release, H. Comm. on Ways and Means Democrats & H. Comm. on Oversight & Gov’t Reform
Democrats, New Documents Highlight IRS Scrutiny of Progressive Groups (Aug. 20, 2013).

1% Internal Revenue Serv., Screening Workshop Notes (July 28, 2010). [IRSR 6703-04]
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A. Timeline for the 3 exemption applications that were referred to EOT from EOD

1. Prescott Tea Party, LLC

The Applicant sought exemption under
§501(c)(3) formed to educate the public on
current political issues, constitutional
rights, fiscal responsibility, and support for
a limited government. It planned to
undertake this educational activity through
rallies, protests, educational videos and
through its website. The organization also
intended to engage in legistative activities.
The case was closed FTE on May 26,
2010.

2. American Junto, Inc.

The organization applied for exemption
under §501(c)(3}, stating it was formed to
educate voters on current social and
political issues, the political process,
limited government, and free enterprise. It
also indicated it would be involved in
palitical campaign intervention and
legislative activities. The case was closed
FTE on January 4, 2012,

3. Albugquerque Tea Party, Inc.

The organization applied for exemption
under §501(c)(4) as a social welfare
organization for purposes of issue
advocacy and education. A proposed
adverse is being prepared on the basis
that the organization’s primary activity is
political campaign intervention supporting
candidates associated with a certain
political faction, its educational activities
are partisan in nature, and its activities are
intended to benefit candidates associated
with a specific political faction as opposed
to benefiting the community as a whole.

Timeline:

2009

s 11/09/2008 — Application received by
EOD.

o 12/18/2009 — Case assigned to EOD
specialist.

2010

« 3/08/2010 — Date the case was
referred to EQT. Case pulled from

Timeline:

2010
o 211172010 — Application was received
by EOD.

Timeline:

2010
«  1/4/2010 — Application was received
by EOD.

H3677
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2.

EOD files to send to EOT for review.

3/11/2010 — EOD prepared a memo
to transfer the case to EOT as part of
EOT's review of some of the
“advocacy organization” casas being
received in EOD.

4/02/2010 > Case assigned to ECT.

411412010 — 1* development letter
mailed to Taxpayer {Response due by
5/06/2010).

5/26/2010 — Case closed FTE {90-
day suspense date ended on
8/26/2010).

4/11/2010 -» Case assignedtoa
specialist in EOD.

4/2512010 — EOD emailed EOT
{Manager Steve Grodnitzky) regarding
who EOD should contact for help on
"advocacy organization” cases being
held in screening.

5/25/2010 — EOT requested a
§501(c)(3) “advocacy organization”
case be transferred from EOD to
replace Prescott Tea Party, LLC, a
§501(c)(3) advocacy organization
applicant that had been closed FTE.

6/25/2010 — Memo proposing o
transfer the case to EOT was prepared
by EOD specialist.

6/30/2010 — Date the case was

referred to EOT.

71712010 — 1% development letter
sent (Response due by 7/28/2010).
712812010 — EOT received Taxpayer's
response to 1% development letter,

2/22/2010 — Case assigned to EOD
specialist.

3/11/2010 — EQD prepared memo to
transfer the case to EOT as part of
EQT's help reviewing the “advocacy
organization” cases received in EOD.
4/02/2010 -» Case assigned to EOT.
4/21/2010 — 1st development letter
sent (Response due by 5/12/2010).

4/29/2010 — Taxpayer requested
extension for time to respond to 1%
development letter. TLS granted
extension until 6/11/2010.
6/8/2010 —» EOT received the
Taxpayer’s response {o 1%
development letter.

IRSR0O000058347
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*

2011

4/27/2011 — 2™ development letter
sent (Response due by 5/18/2011).
5/18/2011 — EOT received Taxpayer's
response to 2™ development letter.

8/10/2011 —» EOT met with Chief
Counsel to discuss the “advocacy
organization” cases pending in EOT,
including American Junto {and
Albuguerque Tea Party, discussed
next). EOT and Counsel determined
that additional development should be
conducted on both.

11/18/2011 — 3" development letter
sent {Response due by 12/9/2011).

12/16/2011 — TLS left voicemail with
Taxpayer to determine if the
organization had responded or
planned to respond to 3™ development
letter.

122212011 ~» TLS again contacted
the Taxpayer to determine if the
organization was going to respond to
3" development letter. The Taxpayer
indicated it was not going to respond
and that the organization had

2011

L

5/13/2011 — File memo forwarded to
Guidance for review,

6/27/2011 — The case file and file
memo were forwarded to Chief
Counsel for review and comments
regarding EOT's proposed recognition
of exemption.

8/10/2011 — EOT met with Chief
Counsel to discuss the "advocacy
organization” cases pending in EOT
including Albuquerque Tea Party (and

American Junto, discussed previously).

EQOT and Counsel determined
additional development should be
conducted on both.

11/16/2011 — 2™ development letter
sent to the Taxpayer (Response due
by 12/7/2011).

11/30/2011 — TLS spoke with
Taxpayer and granted a 30-da
extension to respond to the 2"
development letter, Extension was
granted until 1/6/2012.

H3679
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4

dissolved. An FTE letter was prepared.

2012 2012

o 1/412012 — FTE letter mailed to the o 1112012 — EOT received
Taxpayer (80-day suspense date ends Taxpayer's response to 2™
4/4/2012). development letter.

o 1/24/2012 > After review of file, TLS
recommended a proposed denial. The
TLS is currently drafting a proposed
denial.

B. Timeline for informal technical assistance which was provided by EOT Personnel to EOD between May
2010 to October 2010

» 51772010 — EOD personnel (Liz Hofacre) contacted and referred 2 proposed development letters to an EOT personnel {Chip
Hull) for informal review.

e Between May, 2010 to October 2010, EOT personnel (Chip Hull} informally reviewed approximately 26 case exemption
applications and development letters on behalf of EOD. Mr. Hull provided feedback on most of the 26 exemption applications.

C. Timeline for preparation of the Advocacy Organization Guide sheet

» Late July 2011 - started drafting the guide sheet to help EOD personnel working advocacy organization cases in differentiating
between the different types of advocacy and explaining the advocacy rules pertaining to various exempt organizations.

« Early November 2011 - forwarded to EOD for comments. No comments were received.

IRSR0O000058349
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Increase in {c)(3)/(c)(4) Advocacy Org. Applications

Background:
» EOD Screening has identified an increase in the number of (c)(3) and (c)(4) applications
where organizations are advocating on issues related to government spending, taxes and
similar matters. Often there is possible political intervention or excessive lobbying.

o EOD Screening identified this type of case as an emerging issue and began sending cases to
a specific group if they meet any of the following criteria:
o “Tea Party,” "Patriots” or “9/12 Project” is referenced in the case file
o Issues include government spending, govemment debt or taxes
o Education of the public by advocacy/lobbying to “make America a better place to live”
o Statements in the case file criticize how the country is being run

s Over 100 cases have been identified so far, a mix of (c)(3)s and (c)(4)s. Before this was
identified as an emerging issue, two (¢)(4) applications were approved.

+ Two sample cases were transferred to EOT, a (c)(3) and a (c){4).

o The (c)(4) stated it will conduct advocacy and political intervention, but political
intervention will be 20% or less of activities. A proposed favorable letter has been sent
to Counsel for review.

o The (c)(3) stated it will conduct “insubstantial” political intervention and it has ties to
politically active (c){4)s and 527s. A proposed denial is being revised by TLS to
incorporate the org.’s response to the most recent development letter.

o EOTis assisting EOD by providing technical advice (limited review of application files and
editing of development letters).

EOD Request:
» EOD requests guidance in working these cases in order to promote uniform handling and
resolution of issues.

Options for Next Steps:
» Assign cases for full development to EOD agents experienced with cases involving possible
political intervention. EOT provides guidance when EOD agents have specific questions.
o EOT composes a list of issues or political/lobbying indicators to look for when investigating
potential political intervention and excessive lobbying, such as reviewing website content,
getting copies of educational and fundraising materials, and close scrutiny of expenditures.

¢ Establish a formal process similar to that used in healthcare screening where EOT reviews
each application on TEDS and highlights issues for development.

e Transfer cases to EOT to be worked.
e Include pattern paragraphs on the political intervention restrictions in all favorable letters.
+ Refer the organizations that were granted exemption to the ROO for follow-up.

Cautions:
¢ These cases and issues receive significant media and congressional attention.

¢ The determinations process is representational, therefore it is extremely difficult to establish
that an organization will intervene in political campaigns at that stage.



H3682

CONGRESSIONAL RECORD —HOUSE

May 7, 2014

EO Technical
Significant Case Report
{ August 31, 2011)
+ 21open SCs
A. Open SCs:
Name of Group EIN Received issue Tax Law Estimated Status/Next action Being Elevated
Org/Group #/Manager Specialist | Completion to TEGE
Date Commissioner
This Month
1. 47212010 Whether a tea party organization Chip Hull & 3/21/2011 {Orig) | Developing both a (¢)(3) and (¢) {4} No
Pofitical Advocacy | T2/Ren meets the requirements under Hilary (53172011 cases. Proposed (c}(4) favorable is
Organizations Snoemaker section 501(c)(3) and is not involved | Goehausen {Rev) currently being reviewed. Proposed
in polifical intervention. Whether 0773172011 denial currently being reviewed on
organization is conducting excessive {Rev) {¢)(3). Cases were discussed with Judy
politicat activity to deny exemption 10/30/2011 Kindell on 04/06/11. Judy requested
under section 501(c){4) (Rev) staff to get additional information from
121312011 {axpayers regarding certain activities.
{Rev) Development letters were sent.

Proposed favorable {c}(4) ruling
forwarded to Chief Counsel for
comments on 05/04/11. information from
{€)3} organization regarding activities
due on 05/18/2011 Waiting on taxpayer
response, : Met with Oirector EQ on
June 29, 2011, Met with Counsel on
8/10/11 to discuss the cases: Counsel
recommended further development of
the cases by getting information an the
organizations’ 2010 activities. Counsel

gave us directions on the type of
information needed.

IRSR0O000151653
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CASE NAME ™) TaxPerions: [EEGEGE
501(c)(3) applicant), (2)
(501 c) (4) applicant), (3) EARLIEST STATUTE DATE:

)}(3) applicant)

(501(c

TINEIN: [ -~ I
POA: None
FUNCTION REPORTING; INITIAL REPORT
X FOLLOW-UP REPORT
POD: Washington, D.C. FINAL REPORT
SENSITIVE CASE CRITERIA;
Likely to attract media or Congressional Potentially involves large dollars ($10M or
attention greater)
Unique or novel issue Other (explain in Case Summary)
Affects large number of taxpayers
ForRM TYPE(S): START DATE:
(1) Form 1023. (2) Form 1024 04/02/2010
POTENTIAL DOLLARS INVOLVED (IF > $10M) : CRIMINAL REFERRAL? Unknown IF YES, WHEN?
Unknown
Freeze Code TC 914 ( Yes or No)

CASE OR ISSUE SUMMARY:

The various "tea party” organizations are separately organized, but appear to be a part of a national
political movement that may be involved in political activities. The "tea party” organizations are being
followed closely in national newspapers (such as The Washington Post) almost on a regular basis.
Cincinnati is holding three applications from organizations which have applied for recognition of
exemption under section 501(c)(3) of the Code as educational organizations and approximately twenty-
two applications from organizations which have applied for recognition of exemption under section
501c¢)(4) as social welfare organizations. Two organizations that we believe may be "tea party”
organizations already have been recognized as exempt under section 501(c)(4). EOT has not seen the
case files, but are requesting copies of them. The issue is whether these organizations are involved in
campaign intervention or, alternatively, in nonexempt political activity,

CURRENT SIGNIFICANT ACTIONS ON CASE:
Met with J. Kindell to discuss organizations (2) and (3) and Service position. Ms. Kindell recommended
additional development re: activities, then forward to Chief Council.

Organization (1) — closed FTE for failure to respond to a development letter.

Organization (2) — proposed favorable 501(c)(4) ruling forwarded to Chief Council for comment on
06/16/2011.

Organization (3) — additional information was received. Proposed denial was revised and forwarded for
review 07/19/2011.

Coordination between HQ and Cincinnati is continuing regarding information letters to applicants for
exemption under 501(c)(3) and 501(c){(4).

IRSR0O000151687
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SIGNIFICANT NEXT STEPS, IF ANY: ESTIMATED CLOSURE DATE:
Organization (2) — Wait on comments from July 31, 2011

Counsel. Organization (3) Await the results of

review on the revised proposed denial.

.Continue coordinated review of applications in

EO Determinations.

BARRIERS TO RESOLUTION, IF ANY:

Concerns whether the organizations are involved in political activities.

SuBMITTED BY: Carter C. Hull, SE:T:EOQ:RAT:2 MANAGER: RONALD SHOEMAKER, SET.EO.RAT:2

DATE: June 17, 2011

IRSR0O000151688
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CASE NAME: TAX PERIODS: 2009 and forward
(1) 6103 {501(c)(3) applicant),
Closed FTE. EARLIEST STATUTE DATE:
) I (501)©)¢)
applicant)

Open.

(3) (501(c)(3) appiicant)

Closed FTE
iven: TN =nc INEN
POA: None
FUNCTION REPORTING: INITIAL REPORT
X FoLLow-Up REPORT
POD: Washington, D.C. FINAL REPORT
SENSITIVE CASE CRITERIA:
Likely to attract media or Congressional Potentially involves large dollars ($10M or
attention greater)
Unigue or novel issue Other {explain in Case Summary)
Affects large number of taxpayers
ForM TYPE(S): START DATE:
(1) Form 1023 (2) Form 1024 04/02/2010
POTENTIAL DOLLARS INVOLVED (IF > $10M) : CRIMINAL REFERRAL? Unknown IF YES, WHEN?
Unknown
Freeze Code TC 914 ( Yes or No)

CASE OR ISSUE SUMMARY:

These organizations are "advocacy organizations,” and although are separately organized, they appear
to be part of a larger national political movement that may be involved in political activities. These
types of advocacy organizations are followed closely in national newspapers (such as The Washington
Post) almost on a regular basis. Cincinnati has in its inventory a number of applications from these
types of organizations that applied for recognition of exemption under section 501(c)(3) of the Code as
educational organizations and from organizations that applied for recognition of exemption under
section 501(c){4) as social welfare organizations.

CURRENT SIGNIFICANT ACTIONS ON CASE:
Organization (1) —

Organization (2) —

JRSR0000150608
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SIGNIFICANT NEXT STEPS, IF ANY:
Organization {2}

EsTIMATED CLOSURE DATE:
December 31, 2012

BARRIERS TO RESOLUTION, IF ANY:

substantial private benefit exists.

Concerns are whether the organizations are primarily involved in political activities and whether

SUBMITTED BY: Hilary Goehausen,
SE:T:EO:RAT:1

MANAGER: Liz KASTENBERG, SE:T.EO:RAT:2

DATE: September 18, 2012

IRSR0000150609
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From: Kall Jason C

Sent: Tuesday, January 10, 2012 9:09 PM

To: Lerner Lois G

Ce: Ghougasian Laurice A; Fish David L; Paz Holly O; Downing Nanette M
Subject: Workplan and background on how we started the self declarer project
Lois,

1 found the slring of e-mails that started us down the path of what has become the ¢-4, 5, 8 self declarer project. Our
eurlosity was not from looking at the 880 hut rather data on ¢4 self declarars. .

Jasor Kol
Wompnance Sirategles and Critical inftlatives

From: Chasin Cheryl D

Sent: Thursday, September 16, 2010 8:59 AM

To: Lerner Lois &; Kindell Judith E; Ghougasian Laurice A
Cc: Lehman Sue; Kall Jason C; Downing Nanette M
Subject: RE: EO Tax Joumal 2010-130

That's correct. These are all status 36 organizations, which means no application was filed.

Cheryl Chasin
phone)
fax)

From: Lerer Lois G

Sent: Thursday, September 16, 2010 9:58 AM

To: Chasin Cheryl D; Kindell Judith E; Ghougaslan Laurice A
Ce: Lehman Sue; Kall Jason C; Downing Nanette M
Subject: Re: EO Tax Journa} 2010-130

Ok guys. We need to have a plan. We need to be cautious so it isn't a per se political project. More a ¢4 project that wilt
look at levels of lobbying and pol. activity along with exempt activity. Cheryl- | assume none of those came in with a 10247
LoIS G. Lerngm s e

Sent from my BlackBerry Wireless Handheld

From: Chasin Chervi D

To: Lemner Lois G; Kindell Judith E; Ghougaslan Laurice A
Cc: Lehmat Sue; Kall Jason C; Downing Nanette M
Sent: Wed Sep 15 14:54:38 2010

Subject: RE: EO Tax Journal 2010-130

{t's definitely happening. Here are a few organizations (501(c)(4), status 36) that sure sound to me
like they are engaging in political activily:

IRSR0000191030
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Pve also found {so far) 94 homeowners and condominium associations, a VEBA, and legal defense
funds set up to benefit specific individuals,

{phone)
(fax)

From: Lerner Lois G

Sent: Wednesday, September 15, 2010 1:51 PM

To: Kindell Judith E; Chasin Cheryl D; Ghougaslan Lautice A .
Cc: Lehman Sue; Kall Jason C; Downing Nahette M

Subject: RE: EO Tax Journal 2010-130

I'm not saying this is correct--but there is a perception out there that that is what is
happening. My guess is most who conduct political aclivity never pay the tax on the
activity and we surely should be locking at that. Wouldn't that be a surprising turn of
events. My object is not to look for political activity—-more to see whether self-

declared c4s are really acting like c4s. Then we'll move on to ¢5,c6,¢7--it will fill up the
work plan forever!

Director, Exempt Organizations

From: Kindell Judith E

Sent: Wednesday, September 15, 2010 1:03 PM

To: Lemer Lois G; Chasin Cheryl D; Ghougasian Laurice A
Ce: Lehman Sue

Subject: RE: EO Tax Joumal 2010-130

My big concern is the statement "seme (c)(4)s are being set up to engage in political aciivity” - if they are being sel up to
engage in political campaigh activity they are not {c}{4)s. | think that Cindy's peaple are keeping an eye out for {c)(4)s set
up ta influence political campaigns, but we might want fo remind them. | also agree that it is about ime to start looking at
some of those organizations that file Form 990 without applying for recognition -whether or not they are involved in
politics.

From: Lerner Lois G
Sent: Wednesday, September 15, 2010 12:27 PM

IRSR0O000191031
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To: Chasin Cheryl D; Ghougasian Laurice A; Kindell Judith E
Ce: Lehman Sue
Subject: FW: EO Tax Journal 2010-130

Not sure you guys get this directly. I'm really thinking we do need a c4 project next year

oLuis . Lomen

Director, Exempt Organizations

L 38 7 A B N LI LA I 5

From: paul streckfus

Sent: Wednesday, September 15, 2010 12:20 PM
To: paul streckfus

Subject: EO Tax Journal 2010-130

From the Desk of Paud Streckfis,
Editor, E© Tor Jouwrnal

Email Update 2010-130 (Wednesday, September 15, 2010)
Copyright 2010 Paul Streckfus

Yesterday, I asked, “Is 501(c)4) Status Being Abused?” I can hardly keep up with the questions and comments this query has
generated. As noted yesterday, some (c){4)s are being set up to engage in political activity, and donors like them because they remain
anonymous. Some commenters are saying, “Why should we care?”, others say these organizations come and go with such rapidity that
the TRS would be wasting its time to track them down, others say (¢)(3) fiing requirements should be imposed on (e)(4)s, and so it
goes.

Former IRSer Conrad Rosenberg ssems to be taking a leave them alone view:

“I have come, sadly, to the conclusion that attempts at revoeation of these blatantly political organizations accomplish little, if
anything, other than perhaps a bit of in terrorem effect on some other (usually much smaller) organizations that may be contemplating
gimilar behavior, The big ones are like balloons — squeeze them in one place, and they just pop out somewhere else, largely unscathed
and undaunied. The government expends enormous effor! to win onc of these cases (on very rare occasion), with little real-world
consequence. The skein of interlocking *sducational’ organizations woven by the fabulously rich and hugely influential Koch brothers
to foster their own financial interests by political means ought to be Exhibit One, Their creations operate with complete impunity, and
1 doubt that potential revocation of fax exemption enters into their calculations at all, That's particularly true where deduetibility of
contributions, as with (€)(4)s, is nol an issue, Bust one, il you dare, and they'll just finance another with a differemt name. T feel for the
IRS's dilemina, especially in this wildly polarized election year.”

- A number of individuals said the requirements tor (¢)(4)s to file the Form 1024 or the Form 990 are a bit of 2 muddle. My
understanding is that {c)(4)s nced not file a Form 1024, but generally the IRS won't aceept a Form 990 without a Form 1024 being
filed. The vesult is that attorneys can create new (c}{4)s every year to exist for a short time and never file a 1024 or 990, However, the
TRS can claim the organization is subject 10 tax (assumning it becomes aware of its existence) and then the organization wust prove it is
exempt (by essentially filing the information required by Form 1024 and maybe 990). Not being sure of the cotrectness of my
understanding, I went to the only person who may know more about EQ tax law than Bruce Hopkins, and got this responge from Marc
Owens:

“You are sort of close. Il's not quite accurate to state that & (€)(4) need not file a Form 1024.° A (c){4) is not subjoet 1o IRC 508,
hence it is not required to file an application for tax-exempt stutus within a particular period of time after its formation. Such un
orpanization ig subject, however, to Treas. Reg. Ssction 1.501(a)-1(2)(2) and (3) which set forth the general requirement that in order
to be exempt, sn organization must file an application, but for which no particular time period is specified. Once a would-be (c)(4) is
formed and it has completed one fiseal year of life, and asswming that it had revenue during the fiscal year, it is required to filc a tax
retm,

IRSR0000191032
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move things along. the ‘clean” sheet doesn't give me any sense unless | go back o
previous SCRs.

've added Sharon so she can see what kinds of things I'm interested in.

Director, Exempt Organizations

From: Paz Holly O

Sent: Wednesday, February 02, 2011 11:02 AM

To: Lerner Lois G; Seto Michael C

Cc: Trilli Darla J; Douglas Akaisha; Letourneau Diane L; Kindell Judith E
Subject: RE: SCR Table for Jan. 2011

- he reviews info from 'qu‘ eotrespondence
by the process with the 3 and o4 cases

Tea Parly - Cases in Determs are being supervised by Chip ?"’L
Ths, eto. No decisions ars going cut of Cincy unti we go alf ¢
here. | beligve the o will be ready to g over to Judy soon.

HMO case {_} - Whierr you say fo push for the next Cou
referring? The plan had been for Sarak to meet with Wil
not heard directly {unless Sarah has responded o your recent er
drive that maeting

&l meeling. with whom in Counsel are you
“an m’z this. We think this has not happened but have
: i don't know thal we at this level can

o see if Nan has seen i, She was involved in the past bul | don™t know about recently,

ydonotgolo &
GUes f}di We

r), propos
as 1o Cca

isel. Proposed denial goes oul, we have
atter that in this case and Mm vou after we

have Counsels ti?.) his.

al Mike Daly's direction ¢ e it twice afler the Hligation commenced bu' saisd not
‘ess we are changing couwras on the application fromt and going forward with processing it

o continue afte &1@'315

- Qur general oriteria 8§ 1o whather or not lo elevale an SCR (o Sargh/losepn and on up
is to only elevate when there has beef‘ ac*%an - was efe\:aa.ed r.hm onth because it was just received. We will

1o report Tor somelime. We will elevate agsin once we have staked

oul a position and are sasking exec\:tuf@ soncurtence

We (Mike and 1) keep track of wheather esti wma oM
of the spread sheet. Whannexts xﬂp& are
managers or Counsel to determine the

ton dat being moved by means of a track changes version
met by the estimated ime, we follow up with the appropriate
and ayree on a due Gale.

From: Lerner Lois G

Sent: Tuesday, February 01, 2011 6:28 PM

To: Seto Michael C

Cc: Paz Holly O; Trilli Darla 1; Douglas Akaisha; Letourneau Diane L; Kindell Judith E
Subject: RE: SCR Table for Jan. 2011

IRSR0000161810
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Thanks--a couple comments

1. Tea Party Matter very dangerous. This could be the vehicle to go to court on the issue
of whether Citizen's United overturning the ban on corporate spending applies to tax
exempt rules. Counsel and Judy Kindell need 1o be in on this one please needs to be in
this. Cincy should probably NOT have these cases--Holly please see what exaclly they
have please.

2. We need to push for the next Counsel meeling re: the HMO case Justin has. Reach
out and see if we can sef it up.

3. - as that gone to Nan Marks? It says Counsel, but we'll need her on board. In
all cases where it says Counsel, | need to know at what level please.

4. | assume the proposed denial of the religious or will go to Counsel before it goes out
and | will be briefed?

5. I think no should be yes on the elevated to TEGE Commissioner slot for the Jon
Waddel case that's in litigation--she is well aware.

6. Case involving healthcare reconciliation Act needs to be briefed up to my level please.
7. SAME WITH THE NEWSPAPER CASES--NO GOING OUT WITHOUT BRIEFING UP
PLEASE.

8. The 3 cases involving | IIIEIEGzGgNoNSE shou'd be briefed up also.
9. I casc--why "yes-for this month only" in TEGE Commissioner block?

Also, please make sure estimated due dates and next step dates are after the date you
send these. On a couple of these | can't tell whether stuff happened recently or not.

Question--if you have an estimated due date and the person doesn't make it, how is that
reflected? My concern is that when Exam first did these, they just changed the date so we
always looked current, rather than providing a history of what occurred. perhaps it would
help to sit down with me and Sue Lehman--she helped develop the report they now use.

From: Seto Michael C

Sent: Tuesday, February 01, 2011 5:33 PM

To: Lerner Lois G

Ce: Paz Holly O; Trilli Darla 1; Douglas Akaisha; Letourneau Diane L
Subject: SCR Table for Jan. 2011

Here is the Jan. SCR summary.

IRSR0O000161811
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Heightened Awareness Issues
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OBJECTIVES

« What Are The Heightened Awareness
Issues

* Definition and Examples of Each
* Issue Tracking and Notification

» What Happens When You See One?

IRSR0O000006656
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What are Heightened Awareness
Issues”?

« TAG

* Emerging Issues

» Coordinated Issues
« Watch For Issues

IRSR0O000006657
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Your Role

« Per|IRM 1.54.1.6.1, a Front Line Employee Should
Elevate the Following Matters Concerning Their Work:

1. Unusual Issues that Prevent them from Completing
Their Work.

2. Issues Beyond Their Current Level of Training.

3. Issues that Require Elevation in Accordance with
Statute, Revenue Procedure, or Field Directive.

IRSR0000006658
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What are TAG Issues ?:

* |nvolves Abusive Tax Avoidance Transactions:
1. Abusive Promoters
2. Fake Determination Letters

 Activities are Fraudulent In Nature:
1. Materially Misrepresented Operations or Finances.

2. Conducting Activities Contrary to Tax Law (e.g. Foreign
Conduits();.

» Issues Involving Applicants with Potential Terrorist Connections:
1. Cases with Direct Hits on OFAC
2. Substantial Foreign Operations in Sanctioned Countries

» Processing is Governed by IRM 7.20.6

IRSR0O000006659
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What Are Emerging Issues?

« Groups of Cases where No Established
Tax Law or Precedent has been
Established.

* Issues Arising from Significant Current
Events (Doesn'’t Include Disaster Relief)

» Issues Arising from Changes to Tax Law
 Other Significant World Events

IRSR0O000006660
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Emerging Issue Examples

* Tea Party Cases:
1. High Profile Applicants
2. Relevant Subject in Today's Media

3. Inconsistent Requests for 501(c)(3) and
501(c)(4).

4. Potential for Political/Legislative Activity

5. Rulings Could be Impactful
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Emerging Issue Examples
Continued:

* Pension Trust 501(c )(2):
1. Cases Involved the Same Law Firm
2. High Dollar Amounts

3. Presence of an Unusual Note
Receivable

IRSR0O000006662
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Emerging Issues Examples
Continued

» Historical Examples:
1. Foreclosure Assistance
2. Carbon Credits
3. Pension Protection Act
4. Credit Counseling
5. Partnership/Tax Credits
6. Hedge Funds

IRSR0O000006663
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What Are Coordinated Processing
Issues?
« Cases with Issues Organized for Uniform
Handling
* Involves Multiple Cases

« Existing Precedent or Guidance Does
Exist

IRSR0000006664
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Coordinated Examples

* Break-up of a Large Group Ruling Where
Subordinates are Seeking Individual
Exemption.

» Multiple Entities Related Through a
Complex Business Structure (e.g. Housing
and Management Companies)

 Current Specialized Inventories

IRSRO000006665
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What is a Watch For Issue?

00000000000000
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Watch For Issues:

 Typically Applications Not Yet Received

* |ssues are the Result of Significant
Changes in Tax Law

* Issues are the Result of Significant World
Events

» Special Handling is Required when
Applications are Received

IRSRO000006667
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Watch For Examples

IRSR0000006668
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Watch For Examples Continued

» Successors to Acorn
» Electronic Medical Records
» Regional Health Information Organizations

 Organizations Formed as a Result of
Controversy---- Arizona Immigration Law

* Other World Events that Could Result in
an Influx of Applications

IRSRO000006669
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Tracking and Notification
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Combined Excel Workbook

» Will Include Tabs for TAG, TAG Historical,
Emerging Issues, Coordinated, and Watch For

« Tabs Will Include the Various Issues,
Descriptions, and Guidance.

» A Designated Coordinator Will Maintain the
Workbook and Disseminate Alerts in One
Standard E-Mail.

* Mailbox: *TE/GE-EO-Determinations Questions

IRSR0O000006671
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When You Spot Heightened
Awareness Issues

* If a TAG Issue, follow IRM 7.20.6.

« If an Emerging Issue or Coordinated
Processing Case, Complete the Required
Referral Form and Submit to your
Manager

» Watch For Issue Cases are Referred to
your Manager

IRSR0000006672
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IRS0000001349

File 11910
Tab 1-TAG
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IRS0000001351

File 11 9 10
Tab 2 — TAG Historical
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IRS0000001356

File 11 9 10
Tab 3 — Emerging Issues



These cases involve a commingled pension trust holding title to a high dollar
note receivable secured by real estate. The application appear to be prepared

Any future cases may be closed
on merit if applicable. EOT
determined these applications
qualify under 501(c)(2). A referral
was completed to address any EP

2 |501(c)(2) |from a template. The fund manager is usually R X concerns. Closed
Any cases should be sent to
Group 7822. Liz Hofacre is
coordinating. These cases are
These case involve various local organizations in the Tea Party movement are currently being coordinated with
3 |Tea Party |applying for exemption under 501(c)(3) or 501(c)(4). Ei-1 EQT. Open

IRS0000001357
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IRS0000001360

File 11 9 10
Tab 5 — Watch List



These organizations are requesting either 501(c)(3) or
501(c)(6) exemption in order to collaboratively develop new

Open sofiware. The members of these organizations are usually
Source the for-profit business or for-profit support technicians of the The is no specific guidance at this point. 1f you
Software software. 1| see a case, elevate it to your manager. Open
Organization's setup to electronically exchange healthcare
data, called Regional Health Information Organizations
RHIO's (RHIOs), are requesting exemption under 501(c)(3). 2{x These cases should be transferred to EOT. Open
- EE—
Per Rob Choi email dated April 20, 2010, cases impacted by
the Patient Protection and Affordable Care Act (Public Law
111-148) (PPACA) and the Health Care and Education New applications are subject to secondary.
Healthcare |Reconciliation Act of 2010 (Public Law 111-152) (HCERA) are screening in Group 7821. Wayne Bothe is the |Open-
legislation | being coordinated with EOT. 4/2010-#1 coordinator. 4/2010

— —

IRS0000001361
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Medical Email dated 7/15/10. Look for cases involving Medical Forward cases to processing who will forward |Open-7-15-
8 |Marijuana _ |Marijuana 7j2010 - #1 the cases to Denise Tamayo, group 7888 10
9 L
10
11

IRS0000001362
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Occupied

Applications may be inflammatory, advocate
a one sided point of view and promotional materials may
isignify propaganda.

Email dated 8/6/10. Applications deal with disputed territories
in the Middle East. Examples may be organizations named or
connected wil KKK (XHXX
= a particular cily),

Territory If you see these cases, please forward lo the
12 | Advocacy 112010 - #1 TAG Group, 7830, Open- 8/6/10
N 5 B M
Email dated 8/12/10. An ACO is a an entity created by the
Affordable Care Act. These consist of groups of healthcare
providers (hospitals and doctors) who have entered into an
N agreement with Medicare to have Medicare patients assigned
to them. The amounts charged to Medicare for the ACO's
Accountabie patients are compared to certain benchmark levels set by
Care Medicare. Medicare pays the ACO a percentage difference of )
Organization | the difference as incentive 1o cost savings. ACO's are not These cases should be forwarded o Group Open-
14 {(ACO) required to be tax exempt. 13]2010 - #1 7824 8/12/10

IRS0000001363
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From: Kindell Judith £

Sent: Wednesday, July 18, 2012 10:54 AM

To: Lerner Lois G

Ce: Light Sharon P

Subject: Bucketed cases

Of the 84 (¢)(3)

cases, slightly over half appear to be conservative leaning groups based solely
on the name. The remainder do not obviously lean to either side of the

political spectrum.

Of the 199 (c)(4)

cases, approximately 3/4 appear to be conservative leaning while fewer than 10
appear 1o be liberal/progressive leaning groups based solely on the name.

The remainder do not cbviously lean to either side of the political

spectrum,

Document ID: 0.7.452.191941

IRSR0000179406
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File 112310
Tab 5 — Watch List
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20101123

[+

1501{c){6) plion in order to coliaboratively develop new

Open software. The members of these organizations are usually .
Source the for-profit business of for-profit support technicians of the | The is no specific guidance at this point. i you
2 iSoftware _isofiware. 1ix see a case, elevate itto your manager.  {Open

Organization's setup fo hang
data, cafted Regional Meatth Information Organizations
3 {RHIO's {RHIOs), are requesting under 501(¢)(3). 2x These cases should be 0 EOT. QOpen

Per Rob Choi email dated Apnit 20, 2010, cases i,

the Patient Protection and Affordable Care Act {Public Law
411.148) {PPACA) and the Health Care and Education New applications are subject to secondary
Reconciliation Act of 2010 {Public Law 111-152) (HCERA} are screening in Group 7821, Wayne Bothe is the {Open-
being coortdinated with EQT. 42010 -#1 coondinator. ) 4120/10

Healthcare

i
Forward cases fo processing who will forward  Open-7-15-
ithe cases to Denise Tamavo, group 7888 10

|
l
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~

Screening Workshop Notes - July 28, 2010

The emailed attachment outlines the overall process.
*  (Glenn deferred additional statements and/or questions to John Shafer on
yesterday’s developments; how they affect the screening process and timeline.
¢ Concerns can be directed to Glenn for additional research if necessary.

Current/Political Activities: Gary Muthert
¢ Discussion focused on the political activities of Tea Parties and the like-
regardless of the type of application,
¢ Ifin doubt Err on the Side of Caution and transfer to 7822,
Indicated the following names and/or titles were of interest and should be flagged
for review:

o 9/12 Project,

Progressive

9]

o0 00

-Slip Program.

¢ Elizabeth Hofacre, Tea Party Coordinator/Reviewer
* Re-empathize that applications with Key Names and/or Subjects
should be transterred to 7822 for Secondary Screening. Activities
must be primary.
* “Progressive’ applications are not considered “Tea Parties™

Disaster Relief: Rence Norton/Joan Kiser
o Advise audience that buzz words or phrases include:
o “X7 Rescue
o References to the Gulf Coast, Oil Spills,
» Recminded screeners that Disaster Relief is controtled by 7838, and then
forwarded to Group 7827, for Secondary Screening,
» Denied Expedites worked by initial screener:
o Complete Expedite Denial CCR, place on left side of file,
o Email Renee or Joan with specific reason why expedite was denied and
disposition {i.e. AP, IP, 51).
o Place Post-It on Orange Folder advising Karl
s “Denied Expedite / Fwd to M Flammer.”

Power of Attorneys: Nancy Heagney
¢ Form 2848 that references 990, 941 or the like should be
o Printed and annotate on the bottom per procedures
o Documentation on TEDS should be made.
*  See Interim Guidance located on Public Folders.

H3729
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Screening Workshop Netes - July 28, 2010

Closing Sheets: Gary Muthert
* Closing Sheets should not cover pertinent info on the AIS sheet or EDS” 8327.
s (Case Grade and Data {e.g. NTEEs) must be correctly presented and accurately
depict the case’s complexity and purpose.
o Inaccurate presentations create processing delays.
o Steve Bowling, Mgr 7822 “Volumes of cases are graded incorrectly.”
o EDS and TEDS must Agree to achieve desire business resulits

Credit Counseling (CC)
Stephen Seok
s Re-stressed impact that section 501(qg) had on purely educational cases.

o Cases are fully developed as 501(q) Credit Counseling Cases.

o Key analysis is whether financial education and/or counseling activities

are “substantial”.

o Cases with financial education and/or financial counseling- substantial or
msubstantial are still subject to Secondary Screening until further notice.
Continue to document the analysis as “Substantial” or “Insubstantial™ on
the CC Check-sheet.

o Feedback on cases received 1s in process.

o]

TAG
Jon Waddell
# The New List will be completed and issued this week- approximately 7/30/10.
s Sharing a Drive on the Server has created the delay/dilemma.
» Monthly Emails will restart shortly after the List’s distribution.
s Listing will include the following:
o Touch and Go, Emerging Issues and Issues to Watch For.
o 6103 Cases™* (Puerto Rico based low-income housing) are
considered “Potential Abusive Cases™.
o) Cases (Las Vegas, NV) should continue to be sent to TAG
Group for re-screening
*LCD referrals are in process since both have questionable practices.

May 7, 2014
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20005

INSPECTOR GENERAL
FOR TAX
ADMINISTRATION

June 26, 2013

The Honorable Sander M. Levin
Ranking Member

Committee on Ways and Means
U.S. House of Representatives
Washington, D.C. 20515-6348

Dear Representative Levin:

This letter is in response to letters dated June 24, 2013 and June 26, 2013
regarding our recent audit report entitled “Inappropriate Criteria Were Used to Identify
Tax-Exempt Applications for Review.” We appreciate the opportunity to clarify our
recent report in response to your questions.

TIGTA’s audit report focused on criteria being used by the Internal Revenue
Service (IRS) during the period of May 2010 through May 2012 regarding allegations
that certain groups applying for tax-exempt status were being targeted. We reviewed all
cases that the IRS identified as potential political cases and did not limit our audit to
allegations related to the Tea Party. TIGTA concluded that inappropriate criteria were
used to identify potential political cases for extra scrutiny — specifically, the criteria listed
in our audit report. From our audit work, we did not find evidence that the criteria you
identified, labeled "Progressives,” were used by the IRS to select potential poiitical
cases during the 2010 to 2012 timeframe we audited. The “Progressives” criteria
appeared on a section of the “Be On the Look Out” (BOLO) spreadsheet labeled
“Historical,” and, unlike other BOLO entries, did not include instructions on how to refer
cases that met the criteria. While we have multiple sources of information corroborating
the use of Tea Party and other related criteria we described in our report, including
employee interviews, e-mails, and other documents, we found no indication in any of
these other materials that "Progressives” was a term used to refer cases for scrutiny for
political campaign intervention.

Based on the information you flagged regarding the existence of a “Progressives”
entry on BOLO lists, TIGTA performed additional research which determined that
six tax-exempt applications filed between May 2010 and May 2012 having the words
“progress” or “progressive” in their names were included in the 298 cases the IRS
identified as potential political cases. We also determined that 14 tax-exempt
applications filed between May 2010 and May 2012 using the words “progress” or
“progressive” in their names were not referred for added scrutiny as potential political
cases. In total, 30 percent of the organizations we identified with the words “progress”
or “progressive” in their names were processed as potential political cases. In
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comparison, our audit found that 100 percent of the tax-exempt applications with Tea
Party, Patriots, or 9/12 in their names were processed as potential political cases during
the timeframe of our audit.

The following addresses the specific questions presented in your June 24, 2013 letter:

» Please describe in detail why your report dated May 14, 2013 omitted the fact that
"Progressives" was used.

Our audit did not find evidence that the IRS used the “Progressives” identifier as
selection criteria for potential political cases between May 2010 and May 2012. The
focus of our audit was on whether the IRS: 1) targeted specific groups applying for
tax-exempt status, 2) delayed processing of targeted groups’ applications, and

3) requested unnecessary information from targeted groups. We determined the
IRS developed and used inappropriate criteria to identify applications from
organizations with the words Tea Party in their names. In addition, we found other
inappropriate criteria that were used (e.g., 9/12, Patriots) to select potential political
cases that were not included in any BOLO listings. The inappropriate criteria used
to select potential political cases for review did not include the term “Progressives.”
The term “Progressives” appears, beginning in August 2010, in a separate section of
the BOLO listings that was labeled “TAG [Touch and Go] Historical” or “Potential
Abusive Historical.” The Touch and Go group within the Exempt Organizations
function Determinations Unit is a different group of specialists than the team of
specialists that was processing potential political cases related to the allegations we
audited.

e Did you investigate whether the criteria "Progressives” in the BOLO lists was
developed in the same manner as you did for "Tea Party"? If not, why?

TIGTA did not audit how the criteria for the “Progressives” identifier were developed
in the BOLO listings. We did not audit these criteria because it appeared in a
separate section of the BOLO listings labeled as “Historical” (as described above)
and we did not have indications or other evidence that it was in use for selecting
potential political cases from May 2010 to May 2012.

s Please also explain why footnote 16 on page 6 was included in the audit report.

Footnote 16 was included in our report because TIGTA was aware of other named
organizations being on BOLO listings that were not used for selecting cases related
to political campaign intervention. TIGTA added this footnote to disclose that we did
not audit whether the use of the other named organizations was appropriate.
Following the publication of our audit report, we communicated information
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regarding other names on the BOLO listings to Acting Commissioner Daniel Werfel,
and, to the extent authorized by Title 26 U.S.C. § 6103, the Senate Committee on
Finance and the House Committee on Ways and Means.

» [f your organization overlooked the existence of the "Progressives" identifier, please
describe in detail the process by which your organization investigated the BOLO lists
created and circulated by the EO Determinations Unit.

As part of our audit, we reviewed the section of the BOLO listings that related to the
specific criteria that the IRS stated were used to identify potential political cases for
additional scrutiny. TIGTA also found that certain criteria (e.g., Patriots, 9/12,
education of the public by advocacy/lobbying to “make America a better place to
live,” etc.) used to select potential political cases were not in any BOLO listings.

e Your report states that TIGTA "reviewed all 298 applications that had been identified
as potential political cases as of May 31, 2012." (See page 10 of your report.) Your
report includes the following breakdown of the potential political cases by
organization name: (1) 96 were "Tea Party," "9/12," or "Patriots" organizations; and
(2) 202 were "Other." Why did your report not identify that liberal organizations were
also included among the 298 applications you reviewed?

TIGTA did not make any characterizations of any organizations in its audit report as
conservative or liberal and believes it would be inappropriate for a nonpartisan
Inspector General to make such judgments. Instead, our audit focused on the
testing of 296 of the 298 potential political cases (two case files were incomplete) to
determine if they were selected using the actual criteria that should have been used
by the IRS from the beginning to screen potential political cases. Those criteria
were whether the specific applications had indications of significant amounts of
political campaign intervention (a term used in Treasury’s Regulations). For

69 percent of the 296 cases, TIGTA found that there were indications of significant
political campaign intervention, while 31 percent of the cases did not have that
evidence. We also reviewed samples of 501 (c)(4) cases that were not identified as
potential political cases to determine if they should have been. We estimate that
more than 175 applications were not appropriately identified as potential political
cases.

TIGTA's audit report determined that certain cases were referred for potential
political review because their names used terms in the IRS selection criteria. We
could not tell why other organizations were selected for additional scrutiny because
the IRS did not document specifically why the cases were forwarded to a team of
specialists. TIGTA recommended that the IRS do so in the future.
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» Why did your testimony before the Committee on Ways and Means, the Oversight
and Government Reform Committee, and the Senate Finance Committee not
include a discussion of this aspect of the 298 applications?

When | testified, | attempted to convey that our report did not characterize
organizations as conservative or liberal and | believe it would be inappropriate for a
nonpartisan Inspector General to make such judgments.

e In the course of your audit, what did you discover about the processing of cases with
the "Progressives" identifier? Were the cases processed in the same manner as the
cases with the "Tea Party" and associated terms identifiers? Or were they processed
differently?

TIGTA’s audit did not review how TAG Historical cases (including the “Progressives”
identifier) were processed because we did not find evidence that the IRS used the
TAG Historical section of the BOLO listings as selection criteria for potential political
cases between May 2010 and May 2012.

« If you are now auditing or investigating the processing of tax-exemption applications
with the "Progressives"” identifier, please provide the date that you started the audit
or investigation and documentation to support this assertion. We also would like to
know if you have briefed and alerted anyone at the IRS or Department of Treasury of
such audit or investigation.

TIGTA's Office of Audit made a referral to our Office of Investigations on

May 28, 2013 stating that our recently issued audit report noted the use of other
named organizations on the BOLO listings that were not related to potential political
cases reviewed as part of our audit. TIGTA’s Office of Audit requested the Office of
Investigations investigate to determine: 1) whether cases meeting the criteria on the
“watch list” [a particular section of the BOLO listings] were routed for any additional
or specialized review, or were simply referred to the same group for coordinated
processing; 2) how many (if any) applications were affected by use of these criteria;
3) who was responsible for the inclusion of these criteria on the BOLO lists; and

4) whether these criteria were added to the BOLO for an improper purpose.

TIGTA also discussed the BOLO listings with the Acting Commissioner of the IRS on
May 28, 2013, and expressed our concerns and the importance of the IRS following
up on this matter. We notified the Acting Commissioner of our review of this matter
on that date. In addition, | informed the Department of the Treasury’s Chief of Staff
and General Counsel about this matter.
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Pursuant to authorization under Title 26 U.S.C. § 6103, we also provided these
BOLO listings to House Ways and Means Committee Majority staff and the Senate
Finance Committee Majority and Minority staff on June 7, 2013. We spoke to staff
from House Ways and Means Committee Majority staff on the BOLOs on June 6 and
June 11, 2013, and Senate Finance Committee Majority and Minority staff on

June 10, 2013. We informed the staff we met with of our ongoing review of this
matter.

Because of Privacy Act and Title 26 U.S.C. § 6103 restrictions, TIGTA cannot
comment specifically on the status of any ongoing investigation. TIGTA will continue
its efforts to provide independent oversight of IRS activities and accomplish its
statutory mission through audits, inspections and evaluations, and investigations of
criminal and administrative misconduct.

In your June 26, 2013 letter, you raised concerns about statements attributed to
TIGTA sources by members of the media. Many of the press reports are not accurate.
Please rely on our statements in this letter, my testimony, and our published materials
for an accurate portrayal of our position.

We hope this information is helpful. If you or your staff has any questions, please
contact me at 202 or Acting Deputy Inspector General for Audit Michael
E. McKenney at 202

Sincerely,

YW .

J. Russell George
Inspector General
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DEPARTMENT OF THE TREASURY .
INTERNAL REVENUE SERVICE JUN 7 4 2013
WASHINGTON, D.C. 20224

June 24, 2013

The Honorable Darrell Edward Issa

Chairman

Committee on Oversight and Government Reform
U.S. House of Representatives

Washington, DC 20515

Dear Mr. Chairman:

| am responding to your request for documents relating to the screening and review
process for applicants for tax-exempt status. | am providing copies of “Be on the
Lookout” (BOLO) spreadsheets from which IRC section 6103 information has been
redacted.

We are committed to providing you with as full a response as possible and to full
cooperation with you and your staff to address this matter.

Our efforts to gather documents related to the TIGTA report 2013-10-053, dated May
14, 2013, are ongoing. These documents are being produced from the set that been

reviewed to date. To the extent our continuing searches reveal additional BOLO lists

responsive to your request, we will provide them.

The attached documents are indexed by Bates stamped numbers IRS0000001348 to
IRS0000001537 and numbers IRS0000002479-IRS0000002591 and numbers
IRS0000002705 to IRS0000002717.

I hope this information is helpful. If you have questions, please contact me or have your
staff contact me at 202- R

Sincerely,

Leonard Cursler
Area Director
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Testimony of Carter Hull
Tax Law Specialist in EO Technical Unit
June 14, 2013

Okay. Now, sir, in this period, roughly March of 2010, was there a
time when someone in the IRS told you that you would be assigned
to work on two Tea Party cases? 23

Yes.

*k%

Do you recall when precisely you were told that you would be
assigned two Tea Party cases?

When precisely, no.
Sometime in —

Sometime in the area, but | did get, they were assigned to me in
April.

Okay, and just to be clear, April of 20107

Yes.

*kk

And sir, were they cases 501(c)(3)s, or 501(c)(4)s?
One was a 501(c)(3), and one was a 501(c)(4).
So one of each?

One of each.
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Q. What, to your knowledge, was it intentional that you were sent one of
each?

A. Yes.
Q. Why was that?

A. I'm not sure exactly why. | can only make assumptions, but those are
the two areas that
usually had political possibilities.

dkk

Q. The point of my question was, no one ever explained to you
that you were to understand and work these cases for the
purpose of working similar cases in the future?

*kk

A.  Allright, | -- | was given -- they were going to be test cases to
find out how we approached (c)(4), and (c)(3) with regards to
political activities.

*k%k

Q. Mr. Hull, before we broke, you were talking about these two
cases being test cases, is that right? Do you recall that?

A. | realized that there were other cases. | had no idea how many,
but there were other cases. And they were trying to find out
how we should approach these organizations, and how we
should handle them.

*kk

Q. And when you say these organizations, you mean Tea Party
organizations?

A.  The two organizations that | had.
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Testimony of Carter Hull

Tax Law Specialist in EO Technical Unit
June 14, 2013

Did you send out letters to both organizations the 501(c)(3) and
501(c)(4)?

| did.

Did you get responses from both organizations?

| got response from only one organization.

Which one?

The (c)(4).

(C)(4). What did you do with the case that did not respond?

| tried to contact them to find out whether they were going to
submit anything.

By telephone?

By telephone. And | never got a reply.
Then what did you do with the case?
| closed it, failure to establish.

dekk

So at this time, when the (c)(3) became the FTE, did you begin
to work only on the (c)(4)?

| notified my supervisor that | would need another (c)(3) if they
wanted me to work one of each.

H3739
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Q. How did you phrase the request to Ms. Hofacre? Was it -- were
you asking for another (c)(3) Tea Party application?

A. | was asking for another (c)(3) application in the lines of the first
one that she had sent up. I'm not sure if | asked her for a
particular organization or a particular type of organization. |
needed a (c)(3) that was maybe involved in political activities.

Q. And the first (c)(3), it was a Tea Party application?

A. Yes, it was.
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Testimony of Elizabeth Hofacre

Revenue Agent in Determinations Unit
May 31, 2013

And you mentioned the Tea Party cases. Do you have an
understanding of whether the Tea Party cases were part of that
grouping of organizations with political activity, or were they
separate?

That was the group of political cases.

So why do you call them Tea Parties if it includes more than —

Well, at that time that’s all they were. That’s all that we were --
that’s how we were classifying them.

in 2010, you were classifying any organization that had political
activity as a Tea Party?

No, it’s the latter. | mean, we were looking at Tea Parties. |
mean, political is too broad.

What do you mean when you say political is too broad?
No, because when -- what do you mean by “political”?

Political activity - if an application has an indication of political
activity in it.

| mean, | was tasked with Tea Party, so that’s all I'm aware of.
So | wasn’t tasked with political in general.

Was there somebody who was tasked with political in general?

Not that 'm aware of.

H3741
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Testimony of Ron Bell

Exempt Organizations Specialist in Determinations Unit
June 13, 2013

Q. Okay. So at this point between October 2010 and July 2011,
were all the Tea Party cases going to you?

A. Correct.

Q. And to your knowledge, during this same time period, was it
only Tea Party cases that were being assigned to you or were
there other advocacy cases that were part of this group?

*kk

A. Does that include 9/12 and Patriot?

Q. Yes, yes.

A. Yes.

Q. Okay. So it was just those type of cases, not other type of
advocacy cases that maybe had a different -- a different
political -~ a liberal or progressive case?

A. Correct.

*kk

Q. Okay. And to your knowledge, when you were first assigned
these cases in October 2010 and through July 2011, do you
know what criteria the screening unit was using to identify the
cases to send to you?

A.  Yes.

Q. And what was that criteria?

A. It was solicited on the Emerging Issues tab of the BOLO report.
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And what did that say? What did that Emerging Issue tab on the
BOLO say?

In July 20 —
In October 2010 we’ll start.

| don’t know exactly what it said, but it just -- Tea Party cases,
9/12, Patriot.

And do you recall how many cases you inherited from Ms.
Hofacre?

50 to 100.
And were those only Tea Party-type cases as well?

To the best of my knowledge.
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Testimony of Carter Hull

Tax Law Specialist in EO Technical Unit
June 14, 2013

A. I'm not sure who mentioned Tea Party, but at that point Lois |
remember breaking in and saying no, no, we don't refer to those as
Tea Parties anymore. They are advocacy organizations.

And what was her tone when saying that?

Very firm.

Did she explain why she wanted to change the reference?

> o » 0O

She said that the Tea Party was just too pejorative.
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Testimony of Ron Bell

Exempt Organizations Specialist in Determinations Unit
June 13, 2013

Q. And do you recall when that — when the BOLO was changed
after — you said it was after the meeting [with Lerner], they
changed the BOLO after the meeting, do you recall when?

A.  July.

Q. Of20117?

A. Yes, sir.

Q. And you were going to say the BOLO became more, and then

you were cut off. What were you going to say?

A. It became more — they had more the advocacy, more organizations to
the advocacy, like | mentioned about maybe a cat rescue that’s
advocating for let’s not Kill the cats that get picked up by the local
government in whatever cities.
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Testimony of Ron Bell

Exempt Organizations Specialist in Determinations Unit
June 13, 2013

Q. Mr. Bell, in July 2011, when the BOLO was changed where
they chose broad language, after that point, did you conduct
secondary screening on any of the cases that were being held
by you?

A.  You mean the cases that | inherited from Liz are the ones that
had already been put into the whatever timeframe, Tea Party
advocacy, slash advocacy?

Q. Other type, yes.

A.  No, these were new ones coming in that someone thought that
they perhaps should be in the advocacy, slash, Tea Party
inventory.

Q. Okay.

A.  They were assigned to Group 7822, and | reviewed them, and
you know, maybe some were, but a vast majority was like

outside the realm we were looking for.

Q. And so they were like the . . . cat type cases you were
discussing earlier?

A. Yes.

*kk

Q. After the July 2011 change to the BOLO, how long did you
perform the secondary screening?

A.  Up until July 2012.

Q. So, for a whole year?
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Yeah.

And you would look at the cases and see if they were not a Tea
Party case, you would move that either to closing or to further
development?

Yeah, and then the BOLO changed about midway through that
timeframe.

Okay.

To make it where we put the note on there that we don’t need
the general advocacy.

And after the BOLO changed in January 2012, did that affect
your secondary screening process?

There was less cases to be reviewed.

Okay. So during this whole year, the Tea Party cases
remained on hold pending guidance from Washington while the
other cases that you identified as non-Tea Party cases were
moved to either closure or further development; is that right?

Correct.
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Testimony of Michael Seto

Manager of EO Technical Unit
July 11, 2013

Q. --about the cases? What about Miss Lerner, did you ever talk to Miss
Lois Lerner about the cases at this point in time, January-February
20117

A. No, | have not talked to her verbally about it.

Q. Butdid you talk to her nonverbally about these cases in that period of
time?

A.  She sent me email saying that when these cases need to go through
multi-tier review and they will eventually have to go to Miss Kindell
and the chief counsel's office.

Q. Miss Lerner told you this in an email?

A.  That's my recollection.
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Testimony of Carter Hull
Tax Law Specialist in EO Technical Unit
June 14, 2013

Have you ever sent a case to Ms. Kindell before?

Not to my knowledge.

This is the only case you remember?

Uh-huh.

Correct?

This is the only case | remember sending directly to Judy.

Had you ever sent a case to the Chief Counsel’s office before?
| can’t recall offhand.

You can’t recall. So in your 48 years of experience with the IRS,
you don'’t recall sending a case to Ms. Kindell or a case to IRS
Chief Counsel’s office?

To Ms. Kindell, | don't recall ever sending a case before. To
Chief Counsel, | am sure some cases went up there, but | can’t
give you those.

Sitting here today you don’t remember?

| don’t remember.

H3749
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Testimony of Ron Bell

Exempt Organizations Specialist in Determinations Unit
June 13, 2013

Q. So did you see something different in these Tea Party cases
applying for 501(c)(4) status that was different from other
organizations that had political activity, political engagement
applying for 501(c)(4) status in the past?

A. I'm not sure if | understand that.

Q. | guess what I'm getting at is you said you had seen previous
applications from an organization applying for 501(c)(4) status
that had some level of political engagement, and these Tea
Party groups are also applying for 501(c)(4) status and they
have some level of political engagement. Was there any
difference in your mind between the Tea Party groups and the
other groups that you'd seen in your experience at the IRS?

A. No.

Q. So, do you think that Tea Party groups are treated the same as
these other groups from your previous experience?

A. No.

*%k%k

Q. Inyour experience, was there anything different about the way
that the Tea Party 501(c)(4) cases were treated that was as
opposed to the previous 501(c)(4) applications that had some
level of political engagement?

A. Yes.

Q. And what was different?
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Well, they were segregated. They seemed to have been more
scrutinized. | hadn’t interacted with EO technical [in]
Washington on cases really before.

You had not?

Well, not a whole group of cases.

H3751
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Testimony of Stephen Seok
Group Manager of EO Determinations Unit
June 19, 2013

Q. And to your knowledge, the cases that you worked on, was
there anything different or novel about the activities of the Tea
Party cases compared to other (c)(4) cases you had seen
before?

*kk

A.  Normal (c)(4) cases we must develop the concept of social
welfare, such as the community newspapers, or the poor, that
types. These organizations mostly concentrate on their
activities on the limiting government, limiting government role,
or reducing government size, or paying less tax. | think it[‘]s
different from the other social welfare organizations which are

(c)(4).

kK

Q. So the difference between the applications that you just
described, the applications for folks that wanted to limit
government, limit the role of government, the difference
between those applications and the (c)(4) applications with
political activity that you had worked in the past, was the nature
of their ideology, or perspective, is that right?

A.  Yeah, | think that’s a fair statement. But still, previously, | could
work, | could work this type of organization, applied as a (c)(4),
that’s possible, though. Not exactly Tea Party, or 9-12, but
dealing with the political ideology, that’s possible, yes.

Q. So you may have in the past worked on applications from
(c)(4), applicants seeking (c)(4) status that expressed a
concern in ideology, but those applications were not treated or
processed the same way that the Tea Party cases that we have
been talking about today were processed, is that right?
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A. Right. Because that [was] way before these — these organizations
‘were put together. So that’'s way before. If | worked those cases,
way before this list is on.
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Testimony of Robert Choi

Former Director of IRS Rulings and Agreements
August 21, 2013

Q. You said earlier in the last hour there was email traffic about the
ACORN successor groups in 2010; is that right?
A.  That’s correct, yes.

Q. Butthe ACORN successor groups were not subject to a
sensitive case report; is that right?

A. I don't recall if they were listed in there, in the sensitive case
report.

Q. Soyou don't recall them being part of a sensitive case report?
A. | think what I'm saying is they may be part of a sensitive case
report. | do not have a specific recollection that they were listed

in a sensitive case report.

Q. But you do have a specific recollection that the Tea Party cases
were on sensitive case reports in 2010.

A. Yes.

Q. To your knowledge, did any ACORN successor application go
to the Chief Counsel's Office?

A. | am not aware of it.

Q. Are you aware of any ACORN successor groups facing
application delays?

A. I do not know if — well, when you say “delays,” how do you —

Q. Well-
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A.  I'mean, I'm aware of successor ACORN applications coming in,
and | am aware of email traffic that talked about my concern of
delays on those cases and, you know, that there was
discussion about seeing an influx of these applications which
appear to be related to the previous organization.

Fedk

Q. And the concern behind the reason that they weren't being processed
was that they were potentially the same organization that had been
denied previously?

A.  Not that they were denied previously. These appeared to be
successor organizations, meaning these were newly formed
organizations with a new EIN, employer identification number, located
at the same address as the previous organization and, in some
instances, with the same officers.

And it was an issue of concern as to whether or not these were, in
fact, the same organizations just coming in under a new name;
whether, in fact, the previous organizations, if they were, for example,
501(c)(3) organizations, properly disposed of their assets. Did they
transfer it to this new organization? Was this perhaps an abusive
scheme by these organizations to say that they went out of business
and then not really but they just carried on under a different name?

Q. And that's the reason they were held up?

A. Yes.
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Testimony of Lucinda Thomas

Program Manager of EO Determinations Unit
June 28, 2013

Q. Ms. Thomas, is this an example of the BOLO from looks like

November 20107

A. ldon’t know if it was from November of 2010, but —

Q. This is an example of the BOLO, though?

A.  Yes.

Q. Okay. And, ma’am, under what has been labeled as tab 2, TAG
Historical?

A.  Yes.

Q. Let’s turn to page 1354.

A.  Okay.

Q. Do you see that, it says -- the entry says progressive?

A.  Yes.

Q. This is under TAG Historical, is that right?

A. Yes.

Q. Sothis is an issue that hadn’t come up for a while, is that right?

A. Right.

Q. And it doesn’t note that these were referred anywhere, is that

correct? What happened with these cases?
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This would have been on our group as — because of —
remember | was saying it was consistency-type cases, so it's
not necessarily a potential fraud or abuse or terrorist issue, but
any cases that were dealing with these types of issues would
have been worked by our TAG group.

Okay. And were they worked any different from any other
cases that EO Determinations had?

No. They would have just been worked consistently by one
group of agents.

Okay. And were they cases sent to Washington?
I’'m not — | don’t know.

Not that you are aware?

I’m not aware of that.

As the head of the Cincinnati office you were never aware that
these cases were sent to Washington?

There could be cases that are transferred to the Washington
office according to, like, our [Internal Revenue Manual] section.
| mean, there’s a lot of cases that are processed, and | don't
know what happens to every one of them.

Sure. But these cases identified as progressive as a whole
were never sent to Washington?

Not as a whole.
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Testimony of Elizabeth Hofacre

Revenue Agent in EO Determinations Unit
May 31, 2013

Q. In 2010, you were classifying any organization that had political
activity as a Tea Party?

A. No, it's the latter. | mean, we were looking at Tea Parties. | mean,
political is too broad.

Q. What do you mean when you say political is too broad?
A.  No, because when -- what do you mean by "political"?

Q. Political activity -- if an application has an indication of political activity
init.

A. I mean, | was tasked with Tea Party, so that's all I'm aware of. So |
wasn't tasked with political in general.

Q. Was there somebody who was tasked with political in general?

A. Not that I'm aware of.
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Testimony of Steven Grodnitzky

Manager in EO Technical Unit
July 16, 2013

So these Democratic-leaning organizations, their applications took
approximately 3 years to process?

On or around. | mean, if they came in at the end of 2008, for
example, and were resolved in the beginning of 2011, it may be a
little over 2 years. But | mean, on or around that time period.

* %k

Did those 2008 Democratic-leaning applications involve potential
political campaign activity as well?

Yes, we had -- the organizations were related in the sense that they
were -- how can | say this? -- sort of like an -- | am going to call it, for
lack of a better term, like when you have in a veterans-type
organization, you have posts, and there is one in each State. And that
is sort of what it was like. So they were very similar in the sense that
the main difference that | recall was that they were just from one
State to the next. And we found in those particular cases that the
organization was benefiting the Democratic Party, and there was too
much private benefit to that particular party. And the organization was
denied.
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Testimony of Amy Franklin Giuliano

Attorney Advisor in IRS Chief Counsel’s Office
August 9, 2013

Q. And you said that some of those five progressive applications were
approved in a matter of hours; is that right?

A. Yes.

ddkde

Q. The reason that the other five cases would be revoked if that
case the Counsel’s Office had was denied, was that because
they were affiliated entities?

A. ltis because they were essentially the same organization. |
mean, every — the applications all presented basically identical
facts and basically identical activities.

Q. And the groups themselves were affiliated.

A.  And the groups themselves were affiliated, yes.

*k%

Q. Theissue in the case you reviewed in May of 2010 was private
benefit.

A.  Yes.
Q. As opposed to campaign intervention.

A.  We considered whether political campaign intervention would apply,
and we decided it did not.
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Testimony of Sharon Light

Senior Technical Advisor
September 5, 2013

Were you aware that there was an entry for Occupy organizations in
the BOLO by the May 2012 time frame?

I don't think | was. My understanding of Determinations at that point
was if you saw an organization or issue that you thought
Determinations should be on the watch for, you would -- | would send
an email to Cindy and say, hey, can you tell your screeners to keep
an eye out for this, so it didn't slip through and get approved without
someone looking at it.

Did you become aware of the entry on the BOLO for Occupy
organizations at a later date?

Yes, | did at some point.

And why did you become aware of the entry on the BOLO for the
Occupy organizations -- or, rather, how?

I believe | became aware of it the summer after it hit the news that
groups were -- well, | became aware of it after it was reported that
only conservative groups were being singled out by the IRS.
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Testimony of Joseph Grant

Commissioner, Tax Exempt and Government Entities
September 25, 2013

Q  Were you aware that for a period of time the IRS also specifically
referenced "Occupy" on a BOLO?

A | subsequently became aware of that. | was not aware of that at the
time.
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Testimony of Nancy Marks
Semor Technical Advisor to the Commissioner, Tax

Exempt and Government Entities
October 8, 2013

Q  Were you aware in the spring 2012 timeframe that there was a "Be
on the Look Out" list entry specifically identifying Occupy groups by
name?

A | don't think | knew that in the spring of 2012. At some point, |
became aware that that was one of the things on the "Be on the Look
Out" list.
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Testimony of Elizabeth Kastenburg
Tax Law Specialist in EO Technical Unit
July 31, 2013

Q. Do you recall if progressive or Occupy groups were among those
listed on the BOLO?

A. No, | don't know.

Q. Do you know how Occupy groups, as in Occupy Wall Street groups,
were processed by the IRS?

A. No, | do not know.



May 7, 2014 CONGRESSIONAL RECORD —HOUSE H3765

Testimony of Justin Lowe

Technical Advisor, Tax Exempt and Government Entities
July 23, 2013

Q. ...Do you recall whether as a tax law specialist in EO Guidance you
referred cases related to Occupy organizations?

A. It's a pretty broad descriptor, so | don't know exactly.
| don't think so, but | couldn't tell you definitively one way or the
other...
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Testimony of Ron Bell

Exempt Organizations Specialist in Determinations Unit
June 13, 2013

Q. Okay. And is it normal procedure for EO Technical to have to -- for
you -- for you to have to wait for approval from EO Technical to move
these cases?

A. Notin my personal experience.

Q. Okay. So this was something that was unusual that you were having
to wait on Washington?

A. In--from -- in my experience.

Q. Inyour experience. Okay.
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Testimony of Steven Grodnitzky

Manager in EO Technical Unit
July 16, 2013

Q. Is it fair to say that those Democratic organizations that were
grouped together in the 2008 time frame were treated similarly to the
Tea Party cases that you saw in the 2010 time frame?

A. Sure. | mean, it is fair to say that they were treated similarly. It is --
there were fewer of them. Unlike the Tea Party, my understanding is
that there are more -- as far as quantity there is more of them.
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Testimony of Amy Franklin Giuliano

Attorney Advisor in IRS Chief Counsel’'s Office
August 9, 2013

Q. Did you ever speak to Mr. Griffin about these cases around the time
they were assigned to you, or the one assigned to you?

A. Yes. He handed the case that was assigned to me to me directly.

Q. And what did he say to you?

A. He said, "This is a (c)(4) case that presents the question of political
advocacy. It seems to be conservative-leaning."

*k%k

Q. Prior to you receiving this case in June of 2011, do you know if it was
worked by IRS officials in Washington?

A. Yes. On top of the case file were three memos, all by D.C.
employees.

Who were the memos from?
Janet Gitterman, Siri Buller, and Justin Lowe.

And what was the substance of these memos?

> p » O

The memo from Janet was first because | believe she was, sort of,
their docket attorney. | don't know what they call it. And she explained
that she had looked through the file, that some of the ads seemed to
verge on political campaign intervention, and it wasn't an election
year. She raised that the group leased space from a Republican
group. But she said that it seemed that the amount of political activity
did not preclude exemption.

There was a memo from Siri Buller as sort of a concurring -- 1 think
she was kind of asked to review what Janet had done. And Siri's
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memo is much longer and listed about 15 instances of what could be
considered political campaign intervention and said that there is
political campaign intervention here but maybe not enough to
preclude exemption.

And then Justin Lowe had about a one-page memo that sort of said,
you know, the ads seem to be propaganda, they don't seem to be
informative, but not sure that that's a reason to deny, so | concur,

Q. So all three of them, Ms. Gitterman, Ms. Buller, and Mr. Lowe, all
concurred in the recommendation to approve exemption?

A.  Yes.

Q. And Ms. Gitterman and Ms. Buller, are they in EO Technical, do you
know?

A. ldon't know. It's either Technical or Guidance, and | don't really

understand the difference.

*kk

Q. So, you're aware of some coordination between EO Technical or EO
Guidance and Cincinnati regarding the treatment of this group of
progressive cases?

A. Yes. | mean, | was aware of it because | knew that enough
communication had happened to get three like cases to one person in
D.C.

Q. And it sounded like there was concern about the way the cases had
been developed in Cincinnati; is that fair?

A. 1think there was concern that -- that a -- yeah. That it looked like
maybe they should be denials, yet already the five favorables had
gone out. There was a concern that we were going to be treating the
taxpayers inconsistently.

*kk
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Q. Inthis case, the -- did you state that the ultimate outcome was a
recommendation for denial?

A. Yes, that was our recommendation.
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MEMORANDUM

TO: Honorable Darrell E. Issa, Chairman
Committee on Oversight and Government Reform

Stephen Castor, General Counsel
Committee on Oversight and Government Reform

FROM: Office of General Counsel

United States House of Representatives
DATE: March 25,2014
RE: Lois Lerner and the Rosenberg Memorandum

You advised us that the Committee on Oversight and Government Reform (“Oversight
Committee” or “Committee”) may consider a resolution recommending that the full House hold
former Internal Revenue Service (“IRS”) employee Lois G. Lerner in contempt of Congress for
refusing to answer questions at a Committee hearing that began on May 22, 2013, and continued
on March 5, 2014,

To assist you in determining whether the Committee should take up such a resolution,
and to assist Committee Members (who, we ﬁnderstand, will be privy to the contents of this
memorandum) in determining how to proceed if such a resolution is taken up, you asked that we
analyze a March 12, 2014 memorandum, prepared by former Congressional Research Service
(“CRS”) attorney Morton Rosenberg. That memorandum concludes that “the requisite legal

foundation for a criminal contempt of Congress prosecution mandated by the Supreme Court
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rulings in [Quinn v. United States, 349 U.S. 155 (1955), Emspak v. United States, 349 U.S. 190
(1955), and Bart v. United States, 349 U.S. 219 (1955)] ha[s] not been met” as to Ms. Lerner.
Mem. from Morton Rosenberg, Leg. Consultant, to Hon. Elijah E. Cummings, Ranking Member,
H. Comm. on Oversight & Gov’t Reform at 4 (Mar. 12, 2014) (“Rosenberg Memorandum™),
attached to Letter from Hon. Elijah E. Cummings, Ranking Meraber, H. Comm. on Oversight &
G;)\”t Reform, to Hon. fchn Boehner, Speaker (Mar. 12, 2014).

By “criminal éontempt of Congress prosecution,” Mr. Rosenberg présumably means the
approval of a resolution of contempt by the full House, followed by a referral to the United
States Attorney for the District of Columbia pursuant to 2 U.S.C. é; 194, followed by an
indictment and prosecution pursuant to 2 U.S.C. § 192 for “refus{al] to answer . . . question][s]
pertinent to the” Committee’s investigation. If so, we agree with Mr. Rosenberg that the Quinn
trilogy of cases articulates a key legal standard that underlies the viability of such a prosecution.
However, we disagree with his conclusion that that standard has not been satisfied here.

The question, in brief, is whether Ms. Lerner was “clearly apprised that the [Clomumittee
demand[ed] [her] answer[s] [to its questions] notwithstanding h[er Fifth Amendment]
objections.” Quinn, 349 U.S. at 166. Based on our review of the record, we believe Ms. Lerner
clearly was so apprised for two independent reasons. First, the Committee formaﬂy rejected her
Fifth Amendment claims and expressly advised her of its determination (a fact that she, through
her attorney, acknowledged prior to her appearance at the reconvened hearing on March 5,
2014). Second, the Committee Chairman thereafter advised Ms. Lerner in writing that the
Committee expected her to answer its questions, and advised her ozally, at the reconvened
hearing on March 5, 2014, that she faced the possibility of being held in contempt of Congress if

she continued to decline to provide answers.
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We now explain our reasoning in more detail.

PERTINENT FACTUAL BACKGROUND

The underlying Oversight Committee investigation concerns allegations that the IRS
subjected organizations applying for tax-exempt status to differing degrees of scrutiny, and/or
applied to them differing standards of approval, depending on the political orientation of the
organizations. From the outset, Ms. Lerner, who at all pertinent times was the Director of the
Exempt Organizations Division of the IRS’ Tax Exempt and Government Entities Division, was
a central figure in the investigation.’

Ms. Lerner, accompanied by her experienced personal counsel,” appeared at the
Oversight Committee’s May 22, 201 3 hearing session pursuant to a Committee subpoena which
commanded her to “appear” and “to testify.” Subpoena to- Lois Lerner (May 17, 2013)
(“Subpoena™). After being sworn, Ms. Lerner voluntarily made a lengthy statement in which she
effectively testified about a number of matters, including (i) the fact that she was a lawyer and
had practiced law at the Department of Justice (“DOJ”) and the Federal Election Commission;
(11) her experience with the IRS, including, in particular, the Exempt Organizations Division;
(iii) a May 14, 2013 Treasury Inspector General for Tax Administration (“TIGTA™) report which
concerned issues similar to those being investigated by the Committee and which criticizéd the

Exempt Organizations Division headed by Ms. Lerner, see Treasury Inspector Gen. for Tax

! According to press reports, Ms. Lerner retired from government service, effective September
23,2013, See, e.g., John D. McKinnon, Lois Lerner, at Center of IRS Investigation, Retires,
Wall St. J., Sept. 23, 2013, available at

http://online. wsj.com/news/articles/SB10001424052702304713704579093461064758006.

* Ms. Lerner’s counsel, William W. Taylor, III, is a senior partner with Zuckerman Spaeder, a
Washington, D.C.-based law firm. He is a seasoned white-collar criminal defense attorney and
has prior experience, dating back to the 1980s, representing clients before congressional
committees. See Zuckerman Spaeder LLP, William W, Taylor, III,
http://www.zuckerman.com/william_taylor (last visited Mar. 25, 2014).

3
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Admin., Inappropriate Criteria Were Used to Ildentify Tax-Exempt Applications for Review, Ref.

No. 2013-10-053 (May 14, 2013), available at

http://www.treasury.gov/tigta/auditreports/2013reports/201310053fr.pdf: (iv) DOJ’s

investigation into the same matters being investigated by TIGTA; and (v) her asserted innocence:

“I have done nothing wrong. Ihave not broken any laws. I have nbt violated any IRS rules or

regulations, and I have not provided false information to this or any other congressional

committee.” The IRS: Targeting Americans for Their Political Beliefs: Hr'g Before the H.

Comm. on Oversighi & Gov't Reform, 113th Cong. 22 (May 22, 2013) (statement of Lois

Lerner). In addition, in conjunction with her statement, Ms. Lerner authenticated a collection of -

her written responses to questions asked of her by TIGTA in the course of its investigation. See

id. at 22-23.

After Ms. Lerner completed her statement, and after she had authenticated the collection

of her written responses, the following exchange occurred:

CHAIRMAN ISSA. Ms. Lerner, the topic of today’s hearing is the
IRS’ improper targeting of certain groups for additional scrutiny
regarding their application for tax-exempt status. As Director of
Exempt Organizations of the Tax-Exempt and Government
Entities Division of the IRS, you were uniquely positioned to
provide testimony to help this committee better understand how
and why the IRS targeted these groups. To that end, I must ask you
to reconsider, particularly in light of the fact that you have given
not once, but twice testimony before this committee under oath this
morning. You have made an opening statement in which you
made assertions of your innocence, assertions you did nothing
wrong, assertions you broke no laws or rules. Additionally, you
authenticated earlier answers to the IG. ‘

At this point I believe you have not asserted your rights, but, in
Jact, have effectively waived your rights. Would you please seek

[counsel] for further guidance on this matier while we wait?

Ms. LERNER. [ will not answer any questions or testify about the

- subject matter of this committee’s meeting.
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Id. at 23 (emphases added); see also id (statement of Rep. Gowdy) (“She just testified.
She just waived her Fifth Amendment right to privilege. You don’t get to tell your side
of the story and then not be subjected to cross examination. That’s not the way it works.

She waived her right of Fifth Amendment privilege by issuing an opening statement. She
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CHAIRMAN ISSA. We will take your refusal as a refusal to testify.

ought to stay in here and answer our questions.”).

After hearing testimony from the remaining witnesses, the Chairman recessed the May

22, 2013 hearing session with the following remarks:

' And, with that, at the beginning of this hearing, I called four

witnesses. Pursuant to a subpoena, Ms. Lois Lerner arrived. We
had been previously communicated by her counsel — and she was
represented by her own independent counsel — that she may invoke
her Fifth Amendment privileges.

Out of respect for this constitutional right and on advice of
committee counsel, we, in fact, went through a process that
included the assumption which was — which I did, which was that
she would not make an opening statement. She chose to make an
opening statement. '

In her opening statement, she made assertions under oath in the
form of testimony. Additionally, faced with the interview notes
that we received at the beginning of the hearing, I asked her if they
were correct, and she answered yes.

It is — and it was brought up by Mr. Gowdy that, in fact, in his
opinion as a longtime district attorney, Ms. Lerner may have
waived her Fifth Amendment rights by addressing core issues in
her opening statement and authentication afterwards.

I must consider this. So, although I excused Ms. Lerner, subject to
a recall, I am looking into the possibility of recalling her and
insisting that she answer questions in light of a waiver,

For that reason and with your understanding and indulgence, this
hearing stands in recess, not adjourned.

H3775
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Id. at 124 (statement of Chairman Issa) (emphasis added).

On June 28, 2013, the Committee met in public to consider whether Ms. Lerner had

May 7, 2014

waived her Fifth Amendment privilege by making her voluntarily statement. The Chairman

noted that, while he could have ruled on the waiver issue himself during the course of the May

22, 2013 hearing session, he had chosen the more deliberate course of putting the issue to a

Committee vote. See Tr. of Bus. Meeting of the H. Comm. on Oversight & Gov't Reform, 113th

Cong. 4 (June 28, 2013) (“June 28, 2013 Business Meeting Transcript”) (statement of Chairman

Issa), video record available at http://oversight.house.gov/markup/full-committee-business-

meeting-15. During the intervening 37 days, the Committee had received and considered, among

other things, Ms. Lerner’s views on the waiver issue, as expressed in writing by her counsel on

her behalf. See id at 5 (entering Ms. Lerner’s views into the record),

Id.

The Chairman then expressed his views as follows:

Having now considered the facts and arguments, I believe Lois
Lerner waived her Fifth Amendment privileges. She did so when
she chose to make a voluntary opening statement.

Ms, Lerner’s opening statement referenced the Treasury 1G report,
and the Department of Justice investigation . . . and the assertions
that she had previously provided false information to the
committee. She made four specific denials. Those denials are at
the core of the committee’s investigation in this matter. She stated
that she had not done anything wrong, not broken any laws, not
violated any IRS rules or regulations, and not provided false
information to this or any other congressional committee regarding
areas about which committee members would have liked to ask her
questions. Indeed, committee members are still interested in
hearing from her. Her statement covers almost the entire range of
questions we wanted to ask when the hearing began on May 22.

states in pertinent part as follows:

After a vigorous debate, the Committee approved, by a 22-17 vote, a resolution which
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Res. of the H Comm. on O?ersz’ght & Gov’t Reform, 113th Cong. (June 28, 2013) (“June
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Resolved, That the Committee on Oversight and Government
Reform determines that the voluntary statement offered by Ms.
Lerner constituted a waiver of her Fifth Amendment privilege
against self-incrimination as to all questions within the subject
matter of the Committee hearing that began on May 22, 2013,
including questions relating to (i) Ms. Lerner’s knowledge of any
targeting by the Internal Revenue Service of particular groups
seeking tax exempt status, and (ii) questions relating to any facts or
information that would suppoit or refute her assertions that, in that
regard, “she has not done anything wrong,” “not broken any laws,”
“not violated any IRS rules or regulations,” and/or “not provided
false information to this or any other congressional committee.”

28, 2013 Resolution™), available at http://oversight.house.gov/wp-

content/uploads/2013/06/Resolution-of-the-Committee-on-Oversight-and-Government-

Reform-6-28-131.pdf; see also June 28, 2013 Bus. Meeting Tr. at 65-66 (recording vote).

Letter from Hon. Darrell E. Issa, Chairman, H. Comm. on Oversight & Gov’t Reform, to

On February 25, 2014, the Chairman wrote to Ms. Lerner’s counsel as follows:

At [the May 22, 2013 session of] the hearing, Ms. Lerner gave a
voluntary opening statement, under oath, discussing her position at
the IRS and professing ber innocence. After that opening
statement, during which she spoke in detail about the core issues
under consideration at the hearing, Ms. Lerer invoked the Fifth
Amendment and declined to answer questions from Committee
Members . . .. I temporarily excused Ms. Lerner from, and later
recessed, the hearing to allow the Committee to determine whether
she had waived her asserted Fifth Amendment right. The
Committee subsequently determined that Ms. Lerner in fact had
waived that right.

* k%
[Blecause the Committee explicitly rejected [Ms. Lerner’s] Fifth

Amendment privilege claim, I expect her to provide answers when
the hearing reconvenes on March 5.

H3777

William W. Taylor, I1I, Esq., at 1-2 (Feb. 25, 2014) (“Issa February 25, 2014 Letter”) (emphasis

added). Ms. Lernet’s counsel responded the next day that “[w]e understand that the Committee
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voted that she had waived her rights.” Letter from William W. Taylor, I1I, Esq., to Hon. Darrell

E. Issa, Chairman, H. Comm. on Oversight & Gov’t Reform, at 1 (Feb. 26, 2014) (“Taylor

February 26, 2014 Letter”).

Finally, on March 5, 2014, while still subject to the Subpoena and again accompanied by

her counsel, Ms. Lerner appeared at the reconvened session of the Committee hearing that

originally began on May 22, 2013. At the outset of the reconvened session, the Chairman stated

as follows:

Today, we have recalled Ms, Lois Lerner, the former director of

" Exempt Organizations at the IRS. Ms. Lemer appeared for the

May 22nd, 2013, hearing under a subpoena, and that subpoena
remains in effect.

Before we resume our questioning, I am going to briefly state for
the record a few developments that have occurred since the hearing
began 9 months ago. These are important for the record and for
Ms. Lerner to know and understand.

On May 22nd, 2013, after being sworn in at the start of the
hearing, Ms. Lerner made a voluntary statement under oath
discussing her position at the IRS and professing her innocence.

Ms. Lerner did not provide the committee with any advance
notification of her intention to make such a statement.

During her self-selected and entirely voluntary statement, Ms.
Lermer spoke in detail about core issues under consideration at the
hearing when she stated, “I have not done anything wrong. [ have
not broken any laws. 1 have not violated any IRS rules or
regulations, and I have not provided false information to this or
any other congressional committee.”

® %k Kk

At that hearing, a member of the committee, Mr. Gowdy, stated
that Ms. Lerer had waived her right to invoke the Fifth
Amendment because she had given a voluntary statement
professing her innocence.
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I temporarily excused Ms. Lerner from the hearing and

subsequently recessed the hearing to consider whether Ms. Lerner
had in fact waived her Fifth Amendment rights.

% % %

At a business meeting on June 28, 2013, the committee approved a
resolution rejecting Ms. Lerner’s claim of Fifth Amendment
privilege based on her waiver . . ..
After that vote, having made the determination that Ms. Lerner
waived her Fifth Amendment rights, the committee recalled her to
appear today to answer questions pursuant to rules. The committee
voted and found that Ms. Lerner waived her Fifth Amendment
rights by making a statement on May 22nd, 2013, and additionally,
by affirming documents after making a statement of [her] Fifih
Amendment rights.
If Ms. Lerner continues to refuse to answer questions from our
members while she is under a subpoena, the committee may
proceed to consider whether she should be held in contempt.
The IRS: Targeting Americans for Their Political Beliefs: Hr’g before the H. Comm. on
Oversight & Gov’t Reform, 113th Cong. 3-5 (Mar. 5, 2014) (“March 5, 2014 Hearing Session”)
(statement of Chairman Issa) (emphases added).

As the March 35, 2014 Hearing Session proceeded, Ms. Lerner did exactly what the
Chairman warned her against: She continued to assert the Fifth Amendment and refused to
answer any questions put to her by the Oversight Committee.

ANALYSIS
PartI: The Legal Framework — the Quinn Trilogy

On May 23, 1955, the Supreme Court released three opinions: Quinn, 349 U.S. 155;
Emspatk, 349 U.S. 190; and Bart, 349 U.S. 219. All three opinions concerned witnesses who
refused to answer questions put to them by a House investigative committee, and all of whom

then were prosecuted for, and convicted of, violating 2 U.S.C. § 192 for their refusal to answer

that committee’s questions. Section 192 provided then, as it provides now, that:

9
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Every person who having been summoned as a witness by the

authority of either House of Congress to give testimony . ., . under

inquiry before . . . any committee of either House of Congress,

willfully makes default, or who, having appeared, refuses to

answer any question pertinent to the question under inquiry, shall

~be deemed guilty of a misdemeanor, punishable by a fine of not

more than $1,000 nor less than $100 and imprisonment in a

common jail for not less than one month nor more than twelve

months.

In each of the three cases (the principal cases on which Mr. Rosenberg relies in opining
as he does), the Supreme Court considered whether the requisite criminal intent — i.e., “a
deliberate, intentional refusal to answer,” Quinn, 349 U.S. at 165 — could be proved beyond a
reasonable doubt. The Court articulated the legal standard for resolving that question as follows:
“[U]nless the witness is clearly apprised that the committee demands his answer notwithstanding
his objections, there can be no conviction under § 192 for refusal to answer that question.” 1d. at
166, see also id. at 167 (all that is required is “a clear disposition of the witness” objection™);
Emspak, 349 U.S. at 202 (witness must be “confronted with a clear-cut choice between
compliance and noncompliance, between answering the question and risking prosecution for
contempt™); Bart, 349 U.S. at 222-23 (“Without such a [clear-cut] ruling [on the witness’
objection], evidence of the requisite criminal intent to violate § 192 is lacking.”).
The Supreme Court went on to say that the prosecution could establish that the “witness

[had been] clearly apprised that the committee demands his answer notwithstanding his
objections,” Quinn, 349 Us. at 166 — and thereby defeat a motion to dismiss a section 192
indictment — in one of two ways:

° directly, by demonstrating that the congressional entity — here, the Oversight

Committee — specifically overruled the witness’ objection; or

10
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° indirectly, by demonstrating that the congressional entity specifically directed the
witness to answer.’
In Quinn, Emspak and Bart, the Court detemiined thaf the House investigative committee
had done neither (and, as a result, concluded that the witnesses could not be prosecuted under
section 192):

At no time did the committee specifically overrule [the witness’]
objection based on the Fifth Amendment; nor did the committee

- indicate its overruling of the objection by specifically directing
[the witness] to answer. In the absence of such committee action,
[the witness] was never confronted with a clear-cut choice between
compliance and noncompliance, between answering the question
and risking prosecution for contempt. At best he was left to guess
whether or not the committee had accepted his objection.

Quinn, 349 U.S. at 166 (emphasis added).

At no time did the committee specifically overrule [the witness’]
objection based on the Fifth Amendment, nor did the committee
indicate its overruling of the objection by specifically directing
[the witness] to answer. In the absence of such committee action,
[the witness] was never confronted with a clear-cut choice between
compliance and noncompliance, between answering the question
and risking prosecution for contempt.

Emspak, 349 U.S. at 202 (emphasis added).

3 See also Presser v. United States, 284 F.2d 233, 235-36 (D.C. Cir. 1960) (affirming conviction
upon determining that witness sufficiently apprised of requirement that he testify based on
Chairman’s directing that he do so, notwithstanding absence of any express overruling of
witness’ Fifth Amendment objection); Grossman v. United States, 229 F.2d 775, 776 (D.C. Cir.
1956) (noting, in discussing Quinn trilogy, that Supreme Court “held that the Committee must
either specifically overrule the objection or specifically direct the witness to answer despite his
objection” (emphases added)); United States v. Singer, 139 F. Supp. 847, 848, 853 n.6 (D.D.C.
1956) (“To lay the necessary foundation for a prosecution under Section 192 . . . a congressional
investigating committee before whom a witness appears must specifically overrule the objections
of the witness or specifically direct him to answer despite his objections”; “Committee must
either specifically overrule the objection or specifically direct the witness to answer despite his
objection.” (emphases added)), aff’d sub nom. Singer v. United States, 244 ¥.2d 349 (D.C. Cir.),
vacated & rev'd on other grounds, 247 F.2d 535 (D.C. Cix. 1957).

11
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At no time did the committee directly overrule [the witness’]
claims of self-incrimination or lack of pertinency. Nor was [the
witness] indirectly informed of the committee’s position through a
specific direction to answer. . . . :

Because of the consistent failure to advise the witness of the
committee’s position as to his objections, [the witness] was left to
speculate about the risk of possible prosecution for contempt; he
was not given a clear choice between standing on his objection and
compliance with a committee ruling.

Bart, 349 U.S. at 222-23 (emphasis added).

In ruling as it did, the Supreme Court made clear that the notice to a witness of the
rejection of his or her objection need not follow “any fixed verbal formula.” Quinn, 349 U.S. at
170; see aiso Flaxer v. United States, 358 U.S. 147, 152 (1958) (““[Tlhe committee is not
required to resort to any fixed verbal formula to indicate its disposition of the objection.””
(quoting Quinn, 349 U.S. at 170)). Rather, “[s]o long as the witness is not forced to guess the
committee’s ruling, he has no cause to complain.” Quinn, 349 U.S. at 170; accord Flaxer, 358
U.S. at 152.

Part II: Application of the Legal Framework Here

Here, the factual record overwhelmingly supports the conclusion that Ms. Lerner would
“ha[ve] no cause to complain” if she were to be indicted and prosecuted under 2 U.S.C. § 192
because she was “not forced to guess the [Clommittee’s ruling” on her Fifth Amendment claim.
Quinn, 349 U.S. at 170. This is so for two reasons.

First, unlike in Quinn, Emspak and Bart, the Oversight Committee specifically overruled
Ms. Lerner’s Fifth Amendment objection (and then advised her that it had done so):

. By virtue of its June 28, 2013 Resolution, the Committee formally “determine[d]

that the voluntary statement offered by Ms. Lerner constituted a waiver of her

Fifth Amendment privilege against self-incrimination as to all questions within

12
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the subject matter of the Committee hearing that began on May 22, 2013.” June
28, 2013 Res.
L The Chairrﬁan theh stated in his February 25, 2014 letter to Ms. Lerner’s counsel
that “[t]The Committee . . . determined that Ms. Lerner in fact had waived [her
Fifth Amendment] right,” Issa Feb. 25, 2014 Letter at 1, and that “the Committee
explicitly rejected [Ms. Lerner’s] Fifth Amendment privilege claim,” id. at 2.
L The Chairman then reiterated during the reconvened hearing session on March 3,
2014 — at which Ms. Lerner physically was present with her counsel — that “[a]t a
| business meeting on June 28, 2013, the committee approved a resolution rejecting
Ms. Lerner’s claim of Fifth Amendment privilege based on her waiver,” and that
“[t]he committee voted and found that Ms. Lerner waived her Fifth Amendment
rights by making a statement on May 22nd, 2013, and additionally, by affirming
documents after making a statement of Fifth Amendment rights.” Mar. 5, 2014
Hr’g Session at 4-5.
It is hard to imagine “a clear[er] disposition of [Ms. Lerner’s] objection,” Quinn, 349
U.S. at 167, and plainly she was “left to guess™ at nothing, id. at 166. Through her counsel, she
acknowledged that she “underst[oo]}d that the Committee voted that she had waived her rights,”
Taylor Feb. 26, 2014 Letter at 1, and even Mr. Rosenberg admits that the Committee “on June

28,2013 . . . reject[ed] Ms. Lerner’s privilege claim,” Rosenberg Mem. at 2.*

* Given Mr. Rosenberg’s explicit acknowledgement of what occurred on June 28, 2013, we are
at a loss to understand the significance he attaches to the fact that the “Chair [did not] . . .
expressly overrule [Ms. Lerner’s] claim of privilege” on March 5, 2014. Rosenberg Mem. at 2.
The Chairman did not need to rule on Ms. Lerner’s Fifth Amendment claim at the March 5, 2014
reconvened hearing because the Committee already formally had rejected her claim more than
eight months earlier. To the extent Mr, Rosenberg implies that the Committee had to re-reject
Ms. Lemer’s Fifth Amendment claim on March 35, 2014, we are aware of no authority that

13
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‘Second, although it was not required to do so (in light of its express rejection of Ms.
Lerner’s Fifth Amendment claim on Jung: 28, 2013, and its communication of that determiﬁation
to her), the Oversight Committee also specifically directed Ms. Lerner to answer its questions,
and then reinforced that direction by making clear that she risked being heid in contempt if she
did not comply (again, unlike in Quinn, Emspak and Bart). In particular:

. The Chairman stated in his February 25, 2014 letter to Ms. Lerner’s counsel that
“because the Committee explicitly rejected [Ms. Lerner’s] Fifth Amendment
privilege claim, I expect her to provide answers when the hearing reconvenes on
March 5.” Issa Feb. 25, 2014 Letter at 2.°

. The Chairman’s February 25, 2014 letter was preceded by extensive discussion at
the Committee’s June 28, 2013 public business meeting of the possibility that Ms.
Lerner could be held in contempt. See, e.g., June 28, 2013 Bus. Meeting Tr. at 24
(statement of Rep. Mica) (“And the ranking member is correct, she may be held in
contempt in the future.”); id. at 45 (statement of Rep. Meehan) (“To the extent
that she will invoke the Fifth Amendment privilege, and we would hold her in
contempt, it will go before ultimately a qualified court of law.”); id. at 53
(statement of Rep. iynch) (“[W]e assume that there will be a contempt citation
issued by this Congress.”).

. And, the Chairman’s February 25, 2014 letter was succeeded, during the

reconvened hearing session on March 5, 2014, by this verbal warning: “If Ms.

supports such a suggestion, nor has Mr, Rosenberg cited any. Moreover, and in any event, the
Chairman did reiterate at the March 5, 2014 reconvened hearing, after specifically drawing Ms.
Lerner’s attention to these developments, that, “[a]t a business meeting on June 28, 2013, the
[Clommittee approved a resolution rejecting Ms. Lerner’s claim of Fifth Amendment privilege
based on her waiver.” Mar. 5, 2014 Hr’g Session at 4-5.

> The Rosenberg Memorandum does not mention the Chairman’s February 25, 2014 letter.
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Lerner continues to refuse to answer questions from our members while she is
under a subpoena, the [Clommittee may proceed to consider whether she should
be held in contempt.” Mar. 5, 2014 Hr’g Session at 5.6‘

For all these reasons, we do not agree with Mr, Rosenberg that “the requisite legal
foundation for a criminal contempt of Congress prosecution [against Ms. Lerner] . . . ha[s] not
been met and that such a proceeding against [her] under 2 U.S.C. [§] 19[2], if attémpted, will be
dismissed.” Rosenberg Mem. at 4. In this Office’s opinion, there is no cénstitutional
impediment to (i) the Committee approving a resolution recommending that the full House hold
Ms. Lerner in contempt of Congress; (ii) the full House approving a resolution holding Ms.
Lerner in contempt of Congress; (iii) if such resolutions are approved, the Speaker certifying the
matter to the United States Attorney for the District of Columbia, pursuant to 2 U.S.C. § 194;
and (iv) a grand jury indicting, and the United States Attorney prosecuting, Ms, Lerner under 2
US.C. §192.

In other words, contrary to Mr. Rosenberg’s conclusion, we think it highly unlikely a
district court would dismiss a section 192 indictment of Ms. Lerner on the ground that she was
insufficiently apprised that the Committee demanded her answers to its questions,

notwithstanding her Fifth Amendment objection.

® This is in sharp contrast to Barf — to which Mr. Rosenberg attaches substantial significance,
see Rosenberg Mem. at 3 — where a committee Member “suggest[ed] to the chairman that the
witness ‘be advised of the possibilities of contempt’ for failure to respond, but the suggestion
was rejected [by the chairman].” Bart, 349 U.S. at 222 (footnote omitted). Here, the Chairman
expressly advised Ms. Lerner that she risked being held in contempt of Congress if she continued
to refuse to answer the Committee’s questions.
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Part ITI: Response to Other Rosenberg Conclusions/Theories

We discuss here four other respects in which Mr. Rosenberg’s legal analysis is flawed.

1. Mr. Rosenberg appears to contend that the Committee was obligated to warrantr in
some fashion to Ms. Lerner that she would in fact be prosecuted if she did not answer its
questions. See Rosenberg Mem. at 2 (“At ﬁo time during his questioning {du;*ing the March 5,
2014 reconvened hearing] did the Chair . . . make it clear that [Ms. Lerner’s] refusal to respond
would result in a criminal contempt prosecution.”); id. at 3 (“[I}t [was not] made unequivocally
certain that [Ms. Lerner’s] failure to respond [to the Committee’s questions] would result in
criminal contempt prosecution.”); 7d. at 4 (“[T]here could be no certainty for the witness and her
counsel that a contempt prosecution was inevitable.”). But Mr. Rosenberg cites no authority to
support this “inevitability” proposition, and indeed there is none. Cf. Quz’nh, 349 U.S. at 166
(standard is whether witness clearly apprised that committee demands his answer
notwithstanding his objections; emphasizing that standard requires only that witness be presented
choice “between answering the question and risking prosecution for contempt” (emphasis
added)); Emspak, 349 U.S, at 202 (same); Bart, 349 U.S. at 221-22 (same).

Indeéd, there could be no such guarantee because a section 192 prosecution of Ms. Lerner
would be a multi-step process, involving many different actors, none of whose conduct or
decisions could be guaranteed in advance.

° The process would begin with a Committee vote on a resolution recommending to

the full House that Ms. Lerner be held in contempt — and the outcome of that vote

could not be guaranteed in advance.
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Assuming the Committee approved such a resolution, a vote in the full House on
a resolution of contempt would follow — and the outcome of that vote also could
not be guaranteed in advance.
Assuming the full House approved such a resolution, the Speaker would be
statutorily obligated to refer the matter to the United States Attorney (an officer of
a separate branch of the federal government) who would be statutorily obligated
to present the matter to a grand jury.
Assuming the United States Attorney caﬁied out his statutory obligation — again,
something that could not be guaranteed in advance — a section 192 prosecution of
Ms. Lerner still would require the return of an indictment by a grand jury that
does not yet even exist, and whose actions also could not be guaranteed in

advance.

In short, if Mr. Rosenberg were correct, no witness before a congressional committee

ever could be prosecuted for violating section 192, no matter how contumacious his/her conduct.

2. Mr. Rosenberg also appears to contend that the Quinn trilogy required the Committee

both to overrule Ms. Lerner’s Fifth Amendment objection and to direct her to answer its

questions. See Rosenberg Mem. at 3. But this is an incorrect reading of the Supreme Court’s

reasoning in the Quinn trilogy, see supra Analysis, Part I, as confirmed by the D.C. Circuit, both

in its holding in Presser and in Grossman, see id. at n.3. We are not aware of any case that holds

otherwise, and Mr. Rosenberg has not cited one.” Moreover, Mr. Rosenberg’s contention is

7 Aside from the Quinn trilogy, Mr. Rosenberg cites no authority on the notice issue other than
Fagerhaugh v. United States, 232 F.2d 803 (9th Cir. 1956), and Jackins v. United States, 231
F.2d 405 (9th Cir. 1956), neither of which he discusses. Those cases are inapposite here for at
least two reasons. First, the statements in those cases upon which Mr. Rosenberg presumably
would rely are dicta. In Fagerhaugh, the House committee neither overruled the witness’ Fifth
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beside the point because the Oversight Committee both overruled Ms. Lerner’s Fifth
Amendment objection, akd directed her to answer its questions. See supra Analysis, Part I1.
3. Mr. Rosenberg also states, immediately after aéserting that “a proceeding against Ms.
Lerr{er under 2 U.S.C. [§] 19[2], if attempted, will be dismissed,” Rosenberg Mem. at 4, that |
“[s]uch a dismissal will likely also occur if the House séeks civil contempt enforcement,” id. By
“civil contempt enforcement,” Mr. Rosenberg presumably means ‘a subpoena enforcement action
—like the Committee’s subpoena enforcement action against Attorney General Holder in the
F(ast and Furious matter — pursuant to a House resolution authorizing the Oversight Committee to

initiate such an action against Ms. Lerner.?

Amendment objection nor directed the witness to answer after he had asserted his Fifth
Amendment objection. See 232 F.2d at 804, In fact, after the witness asserted his Fifth
Amendment objection, “the Committee seem[ed] to abandon the question and proceed[ed] to
inquire about other matters.” Id. at 805. Similarly, in Jackins, the House committee did not
direct the witness to answer the relevant questions and, as far as the record reveals, also did not
overrule the witness’ objection. See 231 F.2d at 406-07. In short, neither case actually held that
a section 192 prosecution requires that a witness’ objection be overruled and that she be directed
to answer — because neither court had occasion to actually decide that issue.

Second, Fagerhaugh and Jackins are not the law in the District of Columbia, where Ms. Lerner
would be prosecuted if she were indicted for violating section 192. See Fed. R. Crim. P. 18
(“Unless a statute or these rules permit otherwise, the government must prosecute an offense in a
district where the offense was committed.”); 2 U.S.C. § 192 (not providing for different venue).
Presser and Grossman, on the other hand, are the law in the District of Columbia, and both say
that a section 192 prosecution can proceed if a committee either specifically overrules a witness’
objection or specifically directs the witness to answer despite her objection.

Other circuits that have considered this issue agree with the D.C. Circuit that a committee may
apprise a witness of the necessity of choosing between answering a question and risking
contempt either by overruling her objection or by directing her to answer. See Braden v. United
States, 272 F.2d 653, 661 (5th Cir. 1959) (affirming section 192 conviction after inquiring only
whether committee provided direction to answer; no.inquiry into whether objection expressly
overruled); Davis v. United States, 269 F.2d 357, 362-63 (6th Cir. 1959) (same; emphasizing
Quinn’s admonition that, “‘[s]o long as the witness is not forced to guess the committee’s ruling,
[the witness] has no cause to complain®; “‘[The committee is not required to resort to any fixed
verbal formula to indicate its disposition of the objection.’” (quoting Quinn, 349 U.S. at 170)).

¥ See H. Res. 706, 112th Cong. (June 28, 2012) (enacted) (authorizing Oversight Cormmittee to
initiate civil subpoena enforcement action against Attorney General); ¢f. H. Res. 711, 112th
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Such a subpoena enforcement action would be a civil suit and would not arise under
section 192, which means that criminal intent would not be at issue, and the Quinn trilogy would
not apply. Cf. supra Analysis, Part 1. Accordingly, the assertion that “civil contempt
enforcement” likely would be dismissed is simply that: a bare assertion that is unsupported by
any analysis or case law in the Rosenberg Memorandum.

4. Lastly, we note that Mr. Rosenberg more recently suggested that the Chairman’s “last
question to [Ms.] Lerner [on March 5, 2014] further reflects the uncertainty éf what the
[Clommittee intended. He asked her whether she still wanted to ‘testify’ with a week[’]s delay,
referencing communications between the [Clommittee and hef attorney.” Michael Stern, Can

Lois Lerner Skate on a Technicality?, Point of Order (Mar. 20, 2014, 11:46 AM),

http://www.pointoforder.com/2014/03/20/can-lois-lerner-skate-on-a-technicality/#more-5510
(scroll down to “Mort Rosenberg responds™); see also Mem. from Louis Fisher to H. Comm. on
Oversight & Gov’t Reform at 2 (Mar. 16, 2014) (suggesting, in similar vein, that (i) Ms. Lerner
might have been willing to testify had the Committeé recalled her one week later, and

(i1) because Committee did not wait that week, it “has not made the case that [Ms. Lerner] acted
in contempt . . . . [, and, i]f litigation resulted, courts are likely to reach the same conclusién”).
The factual backdrop for these incorrect notions is as follows.

On March 1, 2014, Ms. Lerner’s counsel suggested to a Committee staffer that she might
testify if there was a one week delay in the reconvening of the hearing. The Committee’s
General Counsel promptly sought clarification: “l understand . . . that Ms. Lerner is willing to
testify, and she is requesting a one week delay. In télking . . . to the Chairman, wanted to make

sure we had this right.” E-mail from Stephen Castor, Gen. Counsel, H. Comm. on Oversight &

Cong. (June 28, 2012) (enacted) (holding Attorney General Eric H. Holder, Jr. in contempt of
Congress for failure to comply with Oversight Committee subpoena).
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Gov’t Reform, to William W. Taylor, III, Esq. (Mar. 1, 2014, 2:11 PM EST). One hour later,
Ms. Lemner’s counsel responded “[y]es.” E-mail from William W. Taylor, III, Esq. to Stephen
Castor, Gen. Counsel, H. Comm. on Oversight & Gov’t Reform (Mar. 1, 2014, 3:10 PM EST).

Two days later, Ms. Lerner’s offer, if that is what it was, was off the table. Specifically,

the Committee’s General Counsel emailed Ms. Lerner’s counsel, on March 3, 2014, as follows:

We are getting some mixed messages from reporters about your

current position. . . . You said your client was going to testify and

requested a one week delay. On Sat[urday, March 1, 2014,] 1

indicated the Chairman would be in a position to confer with his

members on that request on Monday [March 3, 2014]. Do you

have a current ask that you want us to take back? If so please state

it. ‘
E-mail from Stephen Castor, Gen. Counsel, H. Comm. on Oversight & Gov’t Reform, to
William W. Taylor, 111, Esq. (Mar. 3, 2014, 11:01 AM EST). Three hours later, Ms. Lerner’s
counsel responded, “I have no ask. She will appear Wednesday [March 5, 2014].” E-mail from
William W. Taylor, II1, Esq., to Stephen Castor, Gen. Counsel, H. Comm. on Oversightv & Gov’t
Reform (Mar. 3, 2014, 2:07 PM EST) (emphasis added).

At the reconvened hearing on March 5, 2014, the Chairman’s final question to Ms.

Lerner — which Messrs. Rosenberg and Fisher both reference — appears to reflect nothing more
than the Chairman’s effort to ascertain for certain Ms. Lerner’s position on this issue:

Ms. Lerner, on Saturday [March 1, 2014}, our committee’s general

counsel sent an email to your attorney saying, “I understand that

Ms. Lerner is willing to testify and she is requesting a 1 week

delay. In talking . . . to the chairman, wanted to make sure that

was right.” Your lawyer, in response to that question, gave a one

word email response, “yes.” Are you still seeking a 1 week delay
in order to testify?
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Mar. 5, 2014 Hr’g Session at 8 (statement of Chairman Issa). Ms. Lerner responded that, “[o]n
the advice of my counsel, I respectfully exercise my Fifth Amendment right and decline to
answer that question.” /d. (statement of Lois Lerner).

Accordingly, at the time the March 5, 2014 reconvened hearing closed, there was, as a
matter of fact, no offer on the table by Ms. Lernér to testify in exchange for a one-week delay
(and no basis for confusion on the part of anyone with access to the facts). Her attorney had
nixed that idea on March 3, 2014, and Ms. Lemer’s final Fifth Amendment assertion confirmed
that she was not willing to testify before the Committee — period. |

In addition, as a legal matter, a witness before a congressional committee who has been
subpoenaed to testify, as Ms.‘Lerner was, does not get to choose when to comply, While the
Committee could have agreed to reschedule Ms, Lerner’s testimony, it was not obliged to do so.
Indeed, if the law were otherwis‘e, a congressional subpoena would have no force at all because a
witness always could promise to testify “tomorrow.” See, e.g., United States v. Bryan, 339 U.S.
323, 331 (1950) (“A subpoena has never been treated as an invitation to a game of hare and
hounds, in which the witness must testify only if cornered at the end of the chase. If that were
the case, then, indeed, the great power of testimonial compulsion, so necessary to the effective
functioning of courts and legislatures, would be a nullity.”); Eisler v. United States, 170 F.2d
273,279 (D.C. Cir. 1948) (“Having been summoned by lawful authority, {the witness] was
bound to conform to the procedure of the Committee.”); Comm. on the Judic., U.S. House of
Representatives v. Miers, 558 F. Supp. 2d 53, 99 (D.D.C. 2008) (“The Supreme Court has made
it abundantly clear that compliance with a congressional subpoena is a legal requirement.”);
United States v. Brewster, 154 F. Supp. 126, 134 (D.D.C. 1957) (“[A]witness has no right to set

his own conditions for testifying or to force the committee to depart from its settled
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procedures.”), rev'd on other grounds, 255 F.2d 899 (D.C. Cir. 1958); accord United States v.
Orman, 207 F.2d 148, 158 (3d Cir. 1953) (“In general a witness before a congressional
committee must abide by the committee’s procedures and has no right to vary them or to impose
conditions upon his willingness to testify.”). Neither Mr, Rosenberg nor Mr. Fisher has cited any
case law or other authority to the contrary.‘ |
CONCLUSION

For all the reasons stated above, it is this Office’s considered opinion that Mr. Rosenberg
is wrong in concluding that “the requisite legal foundation for a criminal contempt of Congress
prosecution [of Ms. Lerner] . . . ha[s] not been met and that such a proceeding against [her] under

2 U.S.C. [§] 19[2], if attempted, will be dismissed.” Rosenberg Mem. at 4.
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The Committee has engaged in a comprehensive and thorough examination of the IRS
targeting of tax-exempt applicants. From the very outset, you have worked to obstruct the
investigation, even declaring on national television after only a few weeks of fact-finding that the
“case is solved.”! New IRS documents identified by the Committee raise disturbing concerns
about your possible motivations for opposing this investigation and unwillingness to lend your
support to efforts to obtain the testimony of former IRS Exempt Organizations Director Lois G.

Lerner.

Although you have previously denied that your staff made inquiries to the IRS about
conservative organization True the Vote that may have led to additional agency scrutiny, records
of communication between your staff and IRS officials — which you did not disclose to Majority
Members or staff — indicate otherwise. As the Committee is scheduled to consider a resolution
holding Ms. Lerner, a participant in responding to your communications that you failed to
disclose, in contempt of Congress, you have an obligation to fully explain your staff’s
undisclosed contacts with the IRS.

Ms. Catherine Engelbrecht, the founder and President of True the Vote, an organization
that had applied for tax-exempt status with the IRS, testified before the Subcommittee on
Economic Growth, Job Creation, and Regulatory Affairs about the IRS targeting of True the
Vote.? During this proceeding, she alleged that you targeted her group in the same manner as the
IRS. She testified: “Three times, Representative Elijah Cummings sent letters to True the Vote,
demanding much of the same information that the IRS had requested. Hours after sending

" State of the Union with Candy Crowley (CNN television broadcast June 9, 2013) (interview with Ranking Member

Elijah E. Cummings).

? “The IRS Targeting Investigation: What s the Administration Doing?"': Hearing before the Subcomm. on
Economic Growth, Job Creation, and Regulatory Affairs of the H. Comm, on Oversight & Gov't & Reform, 113th

Cong. (2014).
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letters, he would appear on cable news and publicly defame me and my organization. Such
tactics are unacceptable.’

During the hearing, Ms. Engelbrecht’s attorney, Cleta Mitchell, raised the possibility that
your staff had coordinated with the IRS in targeting True the Vote. Your exchange with Ms.
Mitchell was as follows:

Ms. Mitchell: We want to get to the bottom of how these coincidences
happened, and we’re going to try to figure out whether
any — if there was any staff of this committee that might
have been involved in putting True the Vote on the
radar screen of some of these Federal agencies. We
don’t know that, but we — we’re going to do everything we
can do to try to get to the bottom of how did this all

happen.
Mr. Commings: Will the gentleman yield?
Mr. Meadows: Yes.
Mr. Cummings: I want to thank the gentleman for his courtesy. What she

just said is absolutely incorrect and not true.’

Beginning in 2010, congressional Democrats publicly and aggressively lobbied the IRS
to crack down on 501(c)(4) organizations involved in political speech. Senator Dick Durbin
urged the IRS to “quickly investigate the tax- exempt status of Crossroads GPS,”* and Senator
Max Baucus implored the IRS to “survey major” nonprofit groups In March 2012,
Representative Peter Welch and 31 other Democrats urged the IRS to “investigate whether any
groups qualifying as social welfare organizations under 501(c)(4) . . . are improperly engaged in
political campaign activity.”

New IRS e-mails obtained in the Committee’s investigation of IRS targeting indicate that
in late August 2012, your staff contacted the IRS to notify them that you “are about to launch an
investigation similar to the one launched by Cong. Welch’s office.’ 8 In October 2012, you sent
the first of a series of letters to Ms. Engelbrecht President of True the Vote, an organization that
had applied for tax-exempt status with the IRS.? Your letter requested various categories of

? Id. (written testimony of Catherine Engelbrecht, True the Vote).
‘1d
5 Press Release, Senator Dick Durbin, Durbin urges IRS to investigate spending by Crossroads GPS (Oct. 12, 2010).
5Lettc:r from Max Baucus, S. Comm. on Finance, to Douglas H. Shulman, Intemal Revenue Serv. (Sept. 28, 2010).
7 Letter from Peter Welch et al., U.S. House of Representatives, to Douglas Shulman, Internal Revenue Serv. (Mar.
28,2012).
% E-mail from Catherine Williams, Internal Revenue Serv., to Ross Kiser & Kevin Smith, Internal Revenue Serv.
(Auo 31,2012). [IRSR 563026]
? Letter frem Elijah E. Cummings, H. Comm, on Oversight & Gov’t Reform, to Catherine Engelbrecht, True the
Vote (Oct. 4, 2012) [hereinafier “Ranking Member Cummings Letter”].
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information from Ms. Engelbrecht.'® Several of your requests are vxrtually identical to the
information requests sent by the IRS to True the Vote in February 2012."" For example:

e The IRS asked True the Vote “how many }ur;sdlctxons have you presented your
review of voter rolls to election administration?”'? You similarly requested “a list of
voter registration rolls by state, county, and precinct that True the Vote is currently
reviewing for potential challenges”; “a list of all individual voter registration
challenges by state, county, and precinct submitted to government entities”; and
“copies of all letters sent to states, counties, or other entities alleging non-compliance
with the National Voter Registration Act for famng to conduct voter registrations list
maintenance prior to the November elections.”

e The IRS inquired about the mtellectuai property ri ghts associated with True the
Vote’s voter registration software.'* You requested “copies of computer programs,
research software, and databases used by True the Vote to review voter registration”;
all contracts, agreements, and memoranda of understanding between True the Vote
and affiliates or other entities relating to the terms of use of True the Vote research
software and databases™; and “a list of all organizations and volunteer groups that
currently have access to True the Vote computer programs, research software, and
databases.”'”

e The IRS asked True the Vote for information describing “the trammg process used by
the organization” and for a copy of “any training materials used. 18 You, likewise,
requested “copies of all training materials used for volunteers, affiliates, or other

k2] 7
entities.

e ThelRS requested information about any for-profit organizations associated with
True the Vote.'® You similarly requested “a list of vendors of voter information,
voter registration lists, and other databases used by True the Vote, its volunteers, and
its affiliates.”"’

This timeline and pattern of inquiries raises concerns that the IRS improperly shared protected
taxpayer information with your staff.

i0 Id
" Letter from Janine L. Estes, Internal Revenue Serv., to True the Vote, c/o Cleta Mitchell, Foley & Lardner LLP
g’eb. 8, 2012) {hereinafter “IRS Letter”].

ld
¥ Ranking Member Cummings Letter, supra note 9.
“IRS Letter, supra note 1 1.
'’ Ranking Member Cummings Letter, supra note 9.
' IRS Letter, supra note 11.
'7 Ranking Member Cummings Letter, supra note 9.
" IRS Letter, supra note 11,
¥ Ranking Member Cummings Letter, supra note 9.
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According to Ms. Engelbrecht, following your initial document request to her,?” she faced
additional scrutiny by multiple agencies and outside groups, including the IRS and the Bureau of
Alcohol, Tobacco, Firearms and Explosives. For example, five days after your initial document
request to Ms. Engelbrecht, in which you requested, amon% other things, “copies of all training
materials used for volunteers, affiliates, or other entities,™ " the IRS requested that Ms.
Engelbrecht provide “a copy of [True the Vote’s] volunteer registration form,” ... the process
you use to assign volunteers,” “how you keep your volunteers in teams, and “how your
volunteers are deployed ... following the training they receive by you.” 22 L ess than two weeks

after your initial document request to Ms. Engelbrecht, the Service Employees Intemat:onal
Union (SEIU) urged Lois Lerner to deny True the Vote’s application for tax exempt status.” The
following day, you sent a second request for documents to Ms. Engelbrecht which you publicly
described as “Ramp[ing] Up” your “Investigation” of True the Vote.?

In January 2013, your staff requested information from the IRS about True the Vote.”?
The head of the IRS Legislative Affairs office e-mailed several IRS officials, including former
Exempt Organizations Director Lois Lemer that “House Oversight Committee Minority staff”
sought information about True the Vote.?® The e-mail shows that your staff requested tax returns
filed by True the Vote as well as any other IRS material about True the Vote’s tax-exempt status.

From: Barre Catherine M

Sent: Friday, January 25, 2013 02:58 PM Eastern Standard Time
Yo: Lomor Lois G; Paz Holly O; Marks Nancy ]

Subject: House Qversight Committee Minority Staff

The house oversight committae (not the subcommitiee of ways and means) has requested any publicly available
mformation on an ently that they befieve has filed for ¢3 status.

They do not have a waiver

The entity is KSP True the vote EIN |G

They beheve the enlity has filed tax raturns In the past and would like coples of those I thay are publicly avallable :n
addition {0 any other information that is publicly avaitable about tha anlity's tax-gxempt status.

In response to your staff’s request, Lerner’s subordinate Holly Paz — who has since been
placed on administrative leave for her role in the targeting of conservative groups®’ — asked an

2 L etter from Hon. Elijah Cummings, Ranking Member, House Comm. on Oversight and Govt. Reform, to Ms.
Satherine Engelbrecht, Oct. 4, 2012,

I1d.
2 Letter from IRS to True the Vote, Inc., October 9, 2012.
3 | etter from Judith A. Scott, General Counsel, Service Employees International Union, to Douglas Shulman and
Lois Lerner, Oct. 17, 2012,
* Press Release Hon Elijzh Cummings, Ranking Member, House Comm. on Oversight and Gowvt. Reform, Oct. 18,
2012, available at htp://democrats oversight.house . gov/press-releases/cummings-ramps-up- -investigation-of-voter-
suppression-alieaations/,
% E-mail from Catherine Barre, Internal Revenue Serv,, to Lois Lerner et al,, Internal Revenue Serv. (Jan. 25, 2013).
{IRSR 180906]
26 ld
27 See Eliana Johnson, Did the IRS fire Holly Paz, NAT'L REVIEW ONLINE, June 13, 2013,
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IRS employee to look for material about True the Vote.®® This e-mail included material redacted
as confidential taxpayer information covered by 1.R.C. § 6103, suggesting that the IRS discussed
particular sensitivities about True the Vote’s tax information as a result of your request. It 1S

unclear how the IRS responded to your request or what information you received from the IRS. -

From: Paz Holly O

Sent: Friday. January 25, 2012 3:53 PM

To: Magosh Andy

Subject: Fry House Oversight Committee Mincrnity Stalf

gyt b fap e o n e sk drn srme e st bt by avatiabye o g, T ne

IRS e-mails indicate that Lois Lerner appeared personally interested in fulfilling your
request for information about True the Vote. Your staff requested the information on Friday,
January 25, 2013. The following Monday, January 28, Lerner wrote to Paz: “Did we find
anything?”®® When Paz informed her minutes later that she had not heard back about True the
Vote’s information, Lerner replied: “thanks -~ check tomorrow please.”3 0

% E-mail from Holly Paz, Internal Revenue Serv., to Andy Megosh, Internal Revenue Serv. (Jan. 25,2013). [IRSR

180906]
2 E_mail from Lois Lerner, Internal Revenue Serv., to Holly Paz, Internal Revenue Serv. (Jan. 28, 2013). [IRSR

557133]
30 E_mail from Lois Lerner, Intemal Revenue Serv., to Holly Paz, Internal Revenue Serv. (Jan. 28, 2013). [IRSR

557133]
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From: terner Lois G
Sont Muonday, Janwary 28, 2013 5:57 PM
To: Paz Holly O
Subjact: RE: House Oversight Committee Mihority Staff

thanks—~chock tomorrow wlease

r,AMQ‘ ﬁ;,('th«d«i
Director of Exempt Organizations

From: Paz Holly O

Sent: Monday, Janyary 28, 2013 4:04 PM

To: Lerner Lals G

Subject: RE: House Dversight Committee Minority Staff

Have not heard ysl. Wa didn't gat tha raquest until peopte had lefl on Friday 2nd paople wars by iste or on urischeduled
leave widay.

From: Lemer Lais G

Soent: Mond=y, January 28, 2013 4:01 PM
To: Paz Holly O

Subject: RE; House Qversight Committee Minority Staff

Did we find anything?

J’-"&l gof’ﬂ»u
Diractor of Exempt Organizations

PRGRp— -

v e

From: Paz Holly O

Sent: Friday, January 25, 2013 4:51 PM

To: Barre Catherine M; Lerner Lois G; Marks Nancy }
Subject: Re: House Ovarsight Committee Minorty Staff

1 will see what we hav: as far as publicly avimtahie Info and get back to you asap.

Sent from my BlackBerry Wireloss Doviee

From; Bame Catherine M

Sent: Friday, January 25, 2013 02:58 PM Easterit Standard Thne
To: Lemmer Lols G; Paz Ho'w O; Marks Nancy ]

Subject: Hause Oversight Committee Mirarity Sknif

The house oversight committee {not e subcommitiee of ways and means) has requested any publlcly avaiable
information an an entity that they befleve has fited for ¢3 stalus.

Subsequently, on January 31, 2013, Holly Paz informed the IRS Legislative Affairs
office that True the Vote had not been recognized for exempt status.”' Paz attached True the
Vote’s form 990s, which she authorized the IRS to share with your staff.? Paz’s e-mail also

3U E.mail from Holly Paz, Internal Revenue Serv., to Catherine Barre, Internal Revenue Serv, (Jan. 31, 2013).
[IRSR 557181]
32 ld
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included information redacted as confidential taxpayer information.” It is unclear whether the
IRS shared True the Vote’s confidential taxpayer information with you or your staff through
either official or unofficial channels. The IRS certainly did not share these documents or others
related to True the Vote at the time nor did they inform the Majority of your staff’s request for

information.
[ From: Paz Holy O
Sent: Thursday, January 31, 2013 #:40 AdM
To Barre Catherine M
Cc: Lemer Lois O; Marks Nancy J
Subject: FW: House Oversight Cammittee Minority Staff
Attachments: 27-2860095 67 201112.pdf 27-2R60095 67 2010 pdi
Importance: High
Cathy,

s have no record that this organization is recognized as a lax-axempl arganization by virlie of an approved
application, As you know, 6103 onty parmits us 1p talk about or provide coples of approved applications.

B The organizalior has filed two Foims 990-E2 (attached) (hal we can share with the staffers.
Pleass let me know If you would like tn discuss.

Tranks,

Holly

These documents, indicating the involvement of IRS officials at the center of the
targeting scandal responding to your requests, raise serious questions about your actions and
motivations for trying to bring this investigation to a premature end. If the Committee, as you
publicly suggested in June 2013, “wrap[ped] this case up and moved on” at that time,** the
Committee may have never seen documents raising questions about your possible coordination
with the IRS in communications that excluded the Committee Majority. Your frequent
complaints about the Committee Majority contacting individuals on official matters without the
involvement of Minority staff make the reasons for your staff’s secretive correspondence with
the IRS even more mystertous.

As the Committee continues to investigate the IRS’s wrongdoing and to gather all
relevant testimonial and documentary evidence, the American people deserve to know the full
truth. They deserve to know why the Ranking Member and Minority staff of the House
Committee on Oversight and Government Reform surreptitiously contacted the IRS about an

1d.

M State of the Union with Candy Crowley (CNN television broadcast June 9, 2013) (interview with Ranking
Member Elijah E. Cummings).

33 See, e.g, letter from Hon. Elijah Cummings, Ranking Member, House Comm. on Oversight and Govt. Reform,
and Hon. Gerald Connolly, Ranking Member, Subcommittee on Government Operations, to Hon. J. Russell George,
Treasury Inspector General for Tax Administration, Feb. 4, 2012.
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individual organization without informing the Majority Staff and even failed to disclose the
contact after it became an issue during a subcommittee proceeding.

The public deserves a full and truthful explanation for these actions. We ask that you
explain the full extent of you and your staff’s communications with the IRS and why you chose
to keep communications with the IRS from Majority Members and staff even after it became a
subject of controversy.

Sincerely,

Darrell Issa -
Chairman Chairman
Subcommittee on Government Operations

Jason Chaffetz

bflirnfpd Chairman
Subcommittee on Economic Growth, Subcommittee on National Security
Job Creation, and Regulatory Affairs

g/ ¢ FMM/

Blake Farenthold

Chairman

Subcommittee on Energy Policy, Subcommittee on Federal Workforce,
Health Care and Entitlements U.S. Postal Service and the Census
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EXECUTIVE SUMMARY

These Minority Views are the opinions of Democratic Members of the Committee on
Oversight and Government Reform in opposition to Chairman Darrell Issa’s resolution
proposing that the House of Representatives hold former Internal Revenue Service (IRS)
employee Lois Lerner in contempt of Congress despite the fact that she exercised her rights
under the Fifth Amendment of the Constitution.

We oppose the resolution because Chairman Issa fundamentally mishandled this
investigation and this contempt proceeding. During this 