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S. 1078
At the request of Ms. KLOBUCHAR, the
name of the Senator from North Caro-
lina (Mrs. HAGAN) was added as a co-
sponsor of S. 1078, a bill to direct the
Secretary of Defense to provide certain
TRICARE beneficiaries with the oppor-
tunity to retain access to TRICARE
Prime.
S. 1089
At the request of Ms. COLLINS, the
name of the Senator from Illinois (Mr.
KIRK) was added as a cosponsor of S.
1089, a bill to provide for a prescription
drug take-back program for members
of the Armed Forces and veterans, and
for other purposes.
S. 1114
At the request of Mr. BROWN, the
name of the Senator from Rhode Island
(Mr. REED) was added as a cosponsor of
S. 1114, a bill to provide for identifica-
tion of misaligned currency, require
action to correct the misalignment,
and for other purposes.
S. 1249
At the request of Mr. BLUMENTHAL,
the names of the Senator from Ne-
braska (Mr. JOHANNS), the Senator
from Minnesota (Ms. KLOBUCHAR) and
the Senator from Kansas (Mr. MORAN)
were added as cosponsors of S. 1249, a
bill to rename the Office to Monitor
and Combat Trafficking of the Depart-
ment of State the Bureau to Monitor
and Combat Trafficking in Persons and
to provide for an Assistant Secretary
to head such Bureau, and for other pur-
poses.
S. 1292
At the request of Mr. CRUZ, the name
of the Senator from Alabama (Mr.
SHELBY) was added as a cosponsor of S.
1292, a bill to prohibit the funding of
the Patient Protection and Affordable
Care Act.
S. 1300
At the request of Mr. FLAKE, the
name of the Senator from Wyoming
(Mr. ENZI) was added as a cosponsor of
S. 1300, a bill to amend the Healthy
Forests Restoration Act of 2003 to pro-
vide for the conduct of stewardship end
result contracting projects.
S. 1302
At the request of Mr. HARKIN, the
names of the Senator from Arkansas
(Mr. BOOZMAN), the Senator from Indi-
ana (Mr. DONNELLY) and the Senator
from Georgia (Mr. ISAKSON) were added
as cosponsors of S. 1302, a bill to amend
the Employee Retirement Income Se-
curity Act of 1974 and the Internal Rev-
enue Code of 1986 to provide for cooper-
ative and small employer charity pen-
sion plans.
S. 1349
At the request of Mr. MORAN, the
name of the Senator from Wyoming
(Mr. ENZI) was added as a cosponsor of
S. 1349, a bill to enhance the ability of
community financial institutions to
foster economic growth and serve their
communities, boost small businesses,
increase individual savings, and for
other purposes.
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S. 1490
At the request of Mr. FLAKE, the
name of the Senator from Kansas (Mr.
ROBERTS) was added as a cosponsor of
S. 1490, a bill to delay the application
of the Patient Protection and Afford-
able Care Act.
S. 1500
At the request of Mr. CORNYN, the
name of the Senator from North Caro-
lina (Mr. BURR) was added as a cospon-
sor of S. 1500, a bill to declare the No-
vember 5, 2009, attack at Fort Hood,
Texas, a terrorist attack, and to ensure
that the victims of the attack and
their families receive the same honors
and benefits as those Americans who
have been killed or wounded in a com-
bat zone overseas and their families.
S. 1503
At the request of Mr. DURBIN, the
names of the Senator from Georgia
(Mr. ISAKSON) and the Senator from
California (Mrs. BOXER) were added as
cosponsors of S. 1503, a bill to amend
the Public Health Service Act to in-
crease the preference given, in award-
ing certain asthma-related grants, to
certain States (those allowing trained
school personnel to administer epi-
nephrine and meeting other related re-
quirements).
S. 1525
At the request of Mr. HATCH, the
names of the Senator from Wyoming
(Mr. ENzI), the Senator from Illinois
(Mr. KIRK) and the Senator from South
Carolina (Mr. ScoTT) were added as co-
sponsors of S. 1525, a bill to ensure that
the personal and private information of
Americans enrolling in Exchanges es-
tablished under the Patient Protection
and Affordable Care Act is secured with
proper privacy and data security safe-
guards.
S. RES. 225
At the request of Mr. CRUZ, the name
of the Senator from Kansas (Mr.
MORAN) was added as a cosponsor of S.
Res. 225, a resolution to express the
sense of the Senate that Congress
should establish a joint select com-
mittee to investigate and report on the
attack on the United States diplomatic
facility and American personnel in
Benghazi, Libya, on September 11, 2012.
AMENDMENT NO. 1853
At the request of Mr. BARRASSO, the
name of the Senator from Utah (Mr.
HATCH) was added as a cosponsor of
amendment No. 1853 intended to be pro-
posed to S. 1392, a bill to promote en-
ergy savings in residential buildings
and industry, and for other purposes.
AMENDMENT NO. 1858
At the request of Mr. MERKLEY, the
name of the Senator from Wisconsin
(Ms. BALDWIN) was added as a cospon-
sor of amendment No. 1858 proposed to
S. 1392, a bill to promote energy sav-
ings in residential buildings and indus-
try, and for other purposes.
AMENDMENT NO. 1871
At the request of Mr. MCCONNELL,
the name of the Senator from South
Carolina (Mr. SCOTT) was added as a co-
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sponsor of amendment No. 1871 in-
tended to be proposed to S. 1392, a bill
to promote energy savings in residen-
tial buildings and industry, and for
other purposes.
AMENDMENT NO. 1894
At the request of Mr. MENENDEZ, the
name of the Senator from Wisconsin
(Ms. BALDWIN) was added as a cospon-
sor of amendment No. 1894 intended to
be proposed to S. 1392, a bill to promote
energy savings in residential buildings
and industry, and for other purposes.
AMENDMENT NO. 1941
At the request of Mr. FRANKEN, the
name of the Senator from Wisconsin
(Ms. BALDWIN) was added as a cospon-
sor of amendment No. 1941 intended to
be proposed to S. 1392, a bill to promote
energy savings in residential buildings
and industry, and for other purposes.
AMENDMENT NO. 1957
At the request of Mr. UDALL of New
Mexico, the name of the Senator from
New Jersey (Mr. MENENDEZ) was added
as a cosponsor of amendment No. 1957
intended to be proposed to S. 1392, a
bill to promote energy savings in resi-
dential buildings and industry, and for
other purposes.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Ms. COLLINS (for herself and
Mr. CARPER):

S. 1528. A bill to establish a national
mercury monitoring program, and for
other purposes; to the Committee on
Environment and Public Works.

Ms. COLLINS. Mr. President, today
along with Senator CARPER, I am intro-
ducing the Comprehensive National
Mercury Monitoring Act. This bill
would ensure that we have accurate in-
formation about the extent of mercury
pollution in our Nation.

A comprehensive national mercury
monitoring network is needed to pro-
tect human health, safeguard fisheries,
and track the effect of emissions reduc-
tions in the U.S. This tracking is par-
ticularly important in light of increas-
ing mercury emissions from other
countries. By accurately quantifying
regional and national changes in at-
mospheric deposition, ecosystem con-
tamination, and bioaccumulation of
mercury in fish and wildlife in response
to changes in mercury emissions, a
monitoring network would help policy
makers, scientists, and the public to
better understand the sources, con-
sequences, and trends in United States
mercury pollution.

Mercury is a potent neurotoxin of
significant ecological and public health
concern, especially for children and
pregnant women. It is estimated that
approximately 410,000 children born in
the U.S. were exposed to levels of mer-
cury in the womb that are high enough
to impair neurological development.
Mercury exposure has gone down as
U.S. mercury emissions have declined;
however, levels remain unacceptably
high.
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Each new scientific study seems to
find higher levels of mercury in more
ecosystems and in more species, and
the issue of mercury emissions is grow-
ing in importance around the world. At
present, scientists must rely on limited
information to understand the critical
linkages between mercury emissions
and environmental response and
human health. Successful design, im-
plementation, and assessment of solu-
tions to the mercury pollution problem
require comprehensive long-term infor-
mation. A system for collecting such
information, such as we have for acid
rain and other pollution, does not cur-
rently exist for mercury—a much more
toxic pollutant. We must have more
comprehensive information and we
must have it soon; otherwise, we risk
making misguided policy decisions.

Specifically, the Comprehensive Na-
tional Mercury Monitoring Act would
direct EPA, in conjunction with the
Fish and Wildlife Service, U.S. Geologi-
cal Survey, National Park Service, the
National Oceanic and Atmospheric As-
sociation, and other appropriate Fed-
eral agencies, to establish a national
mercury monitoring program to meas-
ure and monitor mercury levels in the
air and watersheds, water and soil
chemistry, and in marine, freshwater,
and terrestrial organisms at multiple
sites across the Nation.

The act would establish a scientific
advisory committee to advise on the
establishment, site selection, measure-
ment, recording protocols, and oper-
ations of the monitoring program.

The act would establish a centralized
database for existing and newly col-
lected environmental mercury data
that can be freely accessed on the
Internet and that is compatible with
similar international efforts.

The act would require a report to
Congress every 2 years on the program,
including trend data, and an assess-
ment of the reduction in mercury depo-
sition rates that need to be achieved in
order to prevent adverse human and ec-
ological effects every 4 years; and

The act would authorize $95 million
over 3 years to carry out the act.

We must establish a comprehensive,
robust national mercury monitoring
network to provide the data needed to
help make decisions that can protect
the people and environment of Maine
and the entire Nation.

By Mr. LEVIN (for himself, Mr.
WHITEHOUSE, Mr. BEGICH, and
Mrs. SHAHEEN):

S. 15633. A bill to end offshore tax
abuses, to preserve our national de-
fense and protect American families
and businesses from devastating cuts ,
and for other purposes; to the Com-
mittee on Finance.

Mr. LEVIN. Mr. President, I am in-
troducing today, along with my col-
leagues Senators WHITEHOUSE, BEGICH
and SHAHEEN, the Stop Tax Haven
Abuse Act, legislation that is geared to
stop the estimated $150 billion yearly
drain on the U.S. treasury caused by
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offshore tax abuses. Offshore tax
abuses are not only undermining public
confidence in our tax system, but wid-
ening the deficit and increasing the tax
burden for the rest of American fami-
lies and businesses.

This bill eliminates incentives to
send U.S. profits and jobs offshore,
combats offshore tax abuses, and raises
revenues needed to fund our national
security and essential domestic pro-
grams. Its provisions could be part of
an alternative deficit reduction pack-
age to substitute for sequestration this
year, but should be adopted in any
event because the loopholes we would
close serve no economic purpose and
shouldn’t exist even if there were no
deficit.

We should close these loopholes on
principle. They are blatantly unfair,
and we should end them, regardless of
our deficit, regardless of whether se-
questration is in effect. But surely, at
a time when sequestration is harming
families, national security, life-saving
research, students and seniors, we
should close these loopholes and dedi-
cate the revenue to ending sequestra-
tion.

The bill is supported by a wide array
of small business, labor and public in-
terest groups, including the Financial
Accountability and Corporate Trans-
parency, FACT, Coalition, Americans
for Tax Fairness, Tax Justice Network-
USA, Citizens for Tax Justice, AFL-—
CIO, SEIU, American Sustainable Busi-
ness Council, Business for Shared Pros-
perity, South Carolina Small Business
Chamber of Commerce, Friends of the
Earth, New Rules for Global Finance,
U.S. Public Interest Research Group,
Global Financial Integrity, Jubilee
USA Network, and Public Citizen.

Frank Knapp, president and CEO of
the South Carolina Small Business
Chamber of Commerce, has explained
small business support for the bill this
way:

Small businesses are the lifeblood of local
economies. We pay our fair share of taxes
and generate most of the new jobs. Why
should we be subsidizing U.S. multinationals
that use offshore tax havens to avoid paying
taxes? Big corporations benefit immensely
from all the advantages of being
headquartered in our country. It’s time to
end tax haven abuse and level the playing
field.

The Stop Tax Haven Abuse Act is a
product of the investigative work of
the Permanent Subcommittee on In-
vestigations which I chair. For more
than 12 years, the Subcommittee has
conducted inquiries into offshore tax
avoidance abuses, including the use of
offshore corporations and trusts to
hide assets and shift income abroad,
the use of tax haven banks to set up se-
cret accounts, and the use of U.S.
bankers, lawyers, accountants and
other professionals to devise methods
of taking advantage of tax loopholes
that Congress never intended. Over the
years, my Subcommittee has learned a
lot about these offshore tricks, and we
have designed this bill to fight back by
closing many of these tax loopholes

S6649

and strengthening offshore tax enforce-
ment.

The 113th Congress is the sixth Con-
gress in which I have introduced a com-
prehensive bill to combat offshore and
tax shelter abuses. A number of provi-
sions from past bills have made it into
law, such as measures to curb abusive
foreign trusts, close offshore dividend
tax loopholes, and strengthen penalties
on tax shelter promoters.

In recent years, Congress has made a
little progress in the offshore tax bat-
tle. In 2010, we enacted into law the
economic substance doctrine, which up
to then had been a judicially created
policy. The law now authorizes courts
to strike down phony business deals
with no economic purpose other than
to avoid the payment of tax. Getting
the economic substance doctrine en-
acted was a victory many years in the
making.

Also in 2010, Congress enacted the
Baucus-Rangel Foreign Account Tax
Compliance Act or FATCA, which is
designed to flush out hidden offshore
bank accounts. Foreign banks have en-
gaged in a massive lobbying effort to
weaken its disclosure requirements,
but most U.S. banks have had it with
foreign banks using secrecy to attract
U.S. clients and want those foreign
banks to have to meet the same disclo-
sure requirements U.S. banks do.
Starting next year, foreign financial
institutions will have to agree to com-
ply with FATCA’s disclosure require-
ments, which include disclosing to the
IRS all accounts held by U.S. persons,
or else begin incurring a 30 percent
withholding tax on all investment in-
come received from the United States.

President Obama, who when in the
Senate cosponsored the 2005 and 2007
versions of this bill we’re introducing
today, is a longtime opponent of off-
shore tax evasion. And just weeks ago,
the G—20 leaders declared international
tax avoidance by multinational cor-
porations to be a global concern, and
pledged to work cooperatively to end
abuses.

The bottom line is that each of us
has a legal and civil obligation to pay
taxes, and most Americans fulfill that
obligation. It is time to force the tax
scofflaws, the tax dodgers, and the tax
avoiders to do the same, and for us to
take the steps needed to end their use
of offshore tax havens. It is also time
to recapture those unpaid taxes to pay
for critical government services, in-
cluding strengthening our education,
health care, and defense to help replace
the absurd sequestration approach with
an alternative balanced deficit reduc-
tion package that includes revenues as
one component.

The bill we are introducing today is a
stronger, more streamlined version of
the Stop Tax Haven Abuse Act intro-
duced in the last Congress. This en-
hanced version includes key provisions
from the last bill that have not yet
been enacted into law, several provi-
sions implementing the President’s
budget recommendations, and new pro-
visions to stop the offshore tax haven
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abuses featured in hearings held and bi-
partisan reports filed during the last
Congress by my Subcommittee.

The provisions retained from the
prior version of the bill include, with
some clarifying or strengthening lan-
guage, special measures to deal with
foreign jurisdictions and financial in-
stitutions that significantly impede
U.S. tax enforcement. They include
tougher disclosure, evidentiary and en-
forcement provisions for accounts at
foreign financial institutions that do
not comply with FATCA; and the
treatment of offshore corporations as
domestic corporations for tax purposes
when managed and controlled pri-
marily from the United States. They
also include stronger disclosure re-
quirements for offshore accounts and
offshore entities opening U.S. financial
accounts, and closure of a tax loophole
benefiting financial swaps that send
money offshore. In addition, they man-
date new disclosure requirements to
stop multinational corporate tax eva-
sion by requiring publicly traded cor-
porations to disclose basic information
about their employees, revenues and
tax payments on a country-by-country
basis.

The new provisions in this bill would
eliminate tax provisions encouraging
the offshoring of jobs and profits by de-
ferring corporate tax deductions for ex-
penses associated with moving and op-
erating offshore unless and until the
corporation repatriates the offshore
profits produced by those operations
and pays taxes on them. Another set of
new provisions would end transfer pric-
ing abuses by immediately taxing any
excess income received by foreign af-
filiates to which U.S. intellectual prop-
erty rights have been transferred, and
limiting income shifting through U.S.
property transfers offshore. Other new
provisions would require foreign tax
credits to be calculated on a pooled
basis to stop the manipulation of those
tax credits to dodge U.S. taxes. Still
another new bill provision would end
tax gimmicks involving the use of the
so-called ‘‘check-the-box” and ‘“CFC
look-through’ rules for offshore enti-
ties. Finally, a new bill provision
would close the short-term loan loop-
hole used by some corporations to
avoid paying taxes on offshore income
that is effectively repatriated.

Let me now go through each of the
bill sections to explain the tax abuses
they address and how they would work.

TITLE I—DETERRING THE USE OF TAX HAVENS

FOR TAX EVASION

The first title of the bill concentrates
on combating tax havens and their fi-
nancial institutions around the world
that assist U.S. taxpayers in hiding
their assets, avoiding U.S. tax enforce-
ment efforts, and dodging U.S. taxes. It
focuses on strengthening tools to stop
tax haven jurisdictions and tax haven
banks from facilitating U.S. tax eva-
sion, to expose hidden offshore assets,
and to eliminate incentives for U.S.
persons to send funds offshore.
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SECTION 101—SPECIAL MEASURES WHERE U.S.
TAX ENFORCEMENT IS IMPEDED

The first section of the bill, Section
101, which is carried over from the last
Congress and which passed the Senate
in 2012 as part of another bill but did
not make it through conference, would
allow the Treasury Secretary to apply
an array of sanctions against any for-
eign jurisdiction or foreign financial
institution that the Secretary deter-
mined was significantly impeding U.S.
tax enforcement.

We have all seen the press reports
about tax haven banks that have delib-
erately helped U.S. clients evade U.S.
taxes. In 2008, UBS, Switzerland’s larg-
est bank, admitted doing just that,
paid a $780 million fine, and promised
to stop opening accounts for U.S. per-
sons without reporting them to the
IRS. Earlier this year, Switzerland’s
oldest bank, Wegelin & Co., pleaded
guilty to conspiring with U.S. tax-
payers to hide more than $1.2 billion in
secret Swiss bank accounts and closed
its doors. These are just a few examples
of how some foreign banks knowingly
impede U.S. tax enforcement efforts,
and why the United States needs to be
better armed with the tools needed to
deal with them.

This bill section also has added sig-
nificance now that Congress has en-
acted the Foreign Account Tax Compli-
ance Act or FATCA requiring foreign
financial institutions with U.S. invest-
ments to disclose all accounts opened
by U.S. persons or pay a hefty with-
holding tax on all of the U.S. invest-
ment income they receive. FATCA has
begun to go into effect, but some for-
eign financial institutions are saying
that they will refuse to adopt FATCA’s
approach and will instead stop holding
any U.S. investments. While that is
their right, the question being raised
by some foreign banks planning to
comply with FATCA is what happens
to the non-FATCA institutions that
take on U.S. clients and don’t report
the accounts to the United States.
Right now, the U.S. government has
limited ways to take effective action
against foreign financial institutions
that open secret accounts for U.S. tax
evaders. Section 101 of our bill would
change that by providing a powerful
new tool to deter and stop non-FATCA-
compliant institutions from facili-
tating U.S. tax evasion.

Section 101 is designed to build upon
existing Treasury authority to take ac-
tion against foreign financial institu-
tions that engage in money laundering
by extending that same authority to
the tax area. In 2001, the Patriot Act
gave Treasury the authority under 31
U.S.C. 5318A to require domestic finan-
cial institutions and agencies to take
special measures with respect to for-
eign jurisdictions, financial institu-
tions or transactions found to be of
“primary money laundering concern.”
Once Treasury designates a foreign ju-
risdiction or financial institution to be
of primary money laundering concern,
Section 5318A allows Treasury to im-

September 19, 2013

pose a range of requirements on U.S. fi-
nancial institutions in their dealings
with the designated entity—all the way
from requiring U.S. financial institu-
tions, for example, to provide greater
information than normal about trans-
actions involving the designated entity
to prohibiting U.S. financial institu-
tions from opening accounts for that
foreign entity.

This Patriot Act authority has been
used sparingly, but to telling effect. In
some instances Treasury has employed
special measures against an entire
country, such as Burma, to stop its fi-
nancial institutions from Ilaundering
funds through the U.S. financial sys-
tem. More often, Treasury has used the
authority narrowly against a single
problem financial institution, such as a
bank in Syria, to stop laundered funds
from entering the United States. The
provision has clearly succeeded in giv-
ing Treasury a powerful tool to protect
the U.S. financial system from money
laundering abuses.

The bill would authorize Treasury to
use that same tool against foreign ju-
risdictions or financial institutions
found by Treasury to be ‘‘significantly
impeding U.S. tax enforcement.”
Treasury could, for example, require
U.S. financial institutions that have
correspondent accounts for a des-
ignated foreign bank to produce infor-
mation on all transactions by that for-
eign bank executed through a U.S. cor-
respondent bank. Alternatively, Treas-
ury could prohibit U.S. financial insti-
tutions from opening accounts for a
designated foreign bank, thereby cut-
ting off that foreign bank’s access to
the U.S. financial system. Those types
of sanctions could be as effective in
ending tax haven abuses as they have
been in curbing money laundering.

In addition to extending Treasury’s
ability to impose special measures
against foreign jurisdictions or finan-
cial institutions impeding U.S. tax en-
forcement, the bill would add a new
measure to the list of possible sanc-
tions that could be applied: it would
allow Treasury to instruct U.S. finan-
cial institutions not to authorize or ac-
cept credit or debit card transactions
involving a designated foreign jurisdic-
tion or financial institution. Denying
tax haven banks the ability to issue
credit or debit cards for use in the
United States, for example, offers an
effective new way to stop U.S. tax
avoiders from obtaining access to funds
hidden offshore.

This provision is estimated by the
Joint Committee on Taxation to raise
$880 million over ten years. It was
passed by the Senate last year as an
amendment to help pay for the trans-
portation bill, but, ultimately, did not
make it into law. This non-controver-
sial, completely discretionary power
aimed at foreign facilitators of U.S. tax
evasion should be enacted into law
without further delay.

SECTION 102—STRENGTHENING FATCA

Section 102 of the bill is a new sec-
tion that seeks to clarify, build upon,
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and strengthen the Foreign Account
Tax Compliance Act, or FATCA, to
flush out hidden foreign accounts and
assets used by U.S. taxpayers to evade
paying U.S. taxes. The law is currently
designed to become effective in stages,
beginning in 2013, and will eventually
require disclosure of accounts held by
U.S. persons at foreign banks, broker-
dealers, investment advisers, hedge
funds, private equity funds and other
financial firms.

Some foreign financial institutions
are likely to choose to forego main-
taining accounts for U.S. persons rath-
er than comply with FATCA’s disclo-
sure rules. If some foreign financial in-
stitutions decide not to participate in
the FATCA system, that’s their busi-
ness. But if U.S. taxpayers start using
those same foreign financial institu-
tions to hide assets and evade U.S.
taxes to the tune of $100 billion per
year, that’s our business. The United
States has a right to enforce our tax
laws and to expect that financial insti-
tutions will not assist U.S. tax cheats.

Section 101 of the bill would provide
U.S. authorities with the means to
take direct action against foreign fi-
nancial institutions that decide to op-
erate outside of the FATCA system and
allow U.S. clients to open hidden ac-
counts. If the U.S. Treasury determines
that such a foreign financial institu-
tion is significantly impeding U.S. tax
enforcement, Section 101 would give
U.S. authorities a menu of special
measures that could be taken in re-
sponse, including prohibiting TU.S.
banks from doing business with that
institution.

Section 102, in contrast, does not
seek to take action against a non-
FATCA institution, but instead seeks
to strengthen U.S. tax enforcement
tools with respect to U.S. persons open-
ing accounts at those institutions. Sec-
tion 102 would also help clarify when
foreign financial institutions are obli-
gated to disclose certain accounts to
the United States under FATCA.

Background. In 2006, the Permanent
Subcommittee on Investigations re-
leased a report with six case histories
detailing how U.S. taxpayers were
using offshore tax havens to avoid pay-
ment of the taxes they owed. These
case histories examined an internet-
based company that helped persons ob-
tain offshore entities and accounts;
U.S. promoters that designed complex
offshore structures to hide client assets
and even providing clients with a how-
to manual for going offshore. They also
examined U.S. taxpayers who diverted
business income offshore through
phony loans and invoices; a one-time
tax dodge that deducted phantom off-
shore stock losses from real U.S. stock
income to shelter that income from
U.S. taxes; and a 13-year offshore net-
work of 58 offshore trusts and corpora-
tions built by American brothers Sam
and Charles Wyly. Each of these case
histories presented the same fact pat-
tern in which the U.S. taxpayer,
through lawyers, banks, or other rep-
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resentatives, set up offshore trusts,
corporations, or other entities which
had all the trappings of independence
but, in fact, were controlled by the
U.S. taxpayer whose directives were
implemented by compliant offshore
personnel acting as the trustees, offi-
cers, directors, or nominee owners of
the offshore entities.

In the case of the Wylys, the brothers
and their representatives commu-
nicated Wyly directives to a so-called
trust protector who then relayed the
directives to the offshore trustees and
corporate officers. In the 13 years ex-
amined by the Subcommittee, the off-
shore trustees and corporate officers
never once rejected a Wyly request and
never once initiated an action without
Wyly approval. They simply did what
they were told, and directed the so-
called independent offshore trusts and
corporations to do what the Wylys
wanted. A U.S. taxpayer in another
case history told the Subcommittee
that the offshore personnel who nomi-
nally owned and controlled his offshore
entities, in fact, always followed his di-
rections, describing himself as the
“puppet master’” in charge of his off-
shore holdings.

When the Subcommittee discussed
these case histories with financial ad-
ministrators from the Isle of Man, the
regulators explained that none of the
offshore personnel were engaged in any
wrongdoing, because their laws permit
foreign clients to transmit detailed,
daily instructions to offshore service
providers on how to handle offshore as-
sets, so long as it is the offshore trust-
ee or corporate officer who gives the
final order to buy or sell the assets.
They explained that, under their law,
an offshore entity is considered legally
independent from the person directing
its activities so long as that person fol-
lows the form of transmitting ‘‘re-
quests” to the offshore personnel who
retain the formal right to make the de-
cisions, even though the offshore per-
sonnel always do as they are asked.

The Subcommittee case histories il-
lustrate what the tax literature and
law enforcement experience have
shown for years: that the business
model followed in offshore secrecy ju-
risdictions is for compliant trustees,
corporate administrators, and financial
institutions to provide a veneer of
independence while ensuring that their
U.S. clients retain complete and unfet-
tered control over ‘‘their” offshore as-
sets. That’s the standard operating
procedure offshore. Offshore service
providers pretend to own or control the
offshore trusts, corporations and ac-
counts they help establish, but what
they really do is whatever their clients
tell them to do.

Rebuttable Evidentiary Presump-
tions. The reality behind these offshore
practices makes a mockery of U.S.
laws that normally view trusts and
corporations as independent actors.
They invite tax avoidance and tax eva-
sion. To combat these abusive offshore
practices, Section 102(g) of the bill
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would implement a bipartisan rec-
ommendation in the Levin-Coleman
2006 report by establishing several re-
buttable evidentiary presumptions that
would presume a U.S. taxpayer con-
trols offshore entities that they create,
finance, or from which they benefit,
unless the U.S. taxpayer presents clear
and convincing evidence to the con-
trary.

The presumptions would apply only
in civil judicial or administrative tax
or securities enforcement proceedings
examining offshore entities or trans-
actions. They would place the burden
of producing evidence from offshore ju-
risdiction on the taxpayer who chose to
open an offshore account at a non-
FATCA compliant financial institution
and who has access to the information,
rather than placing the burden on the
federal government that has little
practical ability to get the informa-
tion.

Section 102(g)(1) would establish
three evidentiary presumptions in civil
tax enforcement efforts. First is a pre-
sumption that a U.S. taxpayer who
“formed, transferred assets to, was a
beneficiary of, had a beneficial interest
in, or received money or property or
the use thereof” from an offshore enti-
ty, such as a trust or corporation, con-
trols that entity. Second is a presump-
tion that funds or other property re-
ceived from offshore are taxable in-
come, and that funds or other property
transferred offshore have not yet been
taxed. Third is a presumption that a fi-
nancial account controlled by a U.S.
taxpayer in a foreign country contains
enough money—$10,000—to trigger an
existing statutory reporting threshold
and allow the IRS to assert the min-
imum penalty for nondisclosure of the
account by the taxpayer.

Section 102(g)(2) would establish two
evidentiary presumptions applicable to
civil proceedings to enforce U.S. secu-
rities laws. The first would specify that
if a director, officer, or major share-
holder of a U.S. publicly-traded cor-
poration creates, finances, or benefits
from an offshore entity, that U.S. cor-
poration would be presumed to control
that offshore entity. The second pre-
sumption would provide that securities
nominally owned by an offshore entity
are presumed to be beneficially owned
by any U.S. person who controlled that
offshore entity.

All of these presumptions are rebut-
table, which means that the U.S. per-
son who is the subject of the presump-
tions could provide clear and con-
vincing evidence to show that the pre-
sumptions were factually inaccurate.
To rebut the presumptions, a taxpayer
could establish, for example, that an
offshore corporation really was con-
trolled by an independent third party,
or that money sent from an offshore
account really represented a non-
taxable gift instead of taxable income.
If the taxpayer wished to introduce evi-
dence from a foreign person, such as an
offshore banker, corporate officer, or
trust administrator, to establish those
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facts, that foreign person would have
to appear in the U.S. proceeding in a
manner that would permit cross exam-
ination.

The bill also includes several limita-
tions on the presumptions to ensure
their operation is fair and reasonable.
First, criminal cases would not be af-
fected by this bill, which would apply
only to civil proceedings. Second, the
presumptions would come into play
only if the IRS or SEC were to chal-
lenge a matter in an enforcement pro-
ceeding. Third, the bill recognizes that
certain classes of offshore transactions,
such as corporate reorganizations, may
not present a potential for abuse and
accordingly authorizes Treasury and
the SEC to issue regulations or guid-
ance identifying such classes of trans-
actions to which the presumptions
would not apply.

An even more fundamental limita-
tion on the presumptions is that they
would apply only to U.S. persons who
directly or through an offshore entity
choose to do Dbusiness with a
“nonFATCA institution,” meaning a
foreign financial institution that has
not adopted the FATCA disclosure re-
quirements and instead takes advan-
tage of banking, corporate, and tax se-
crecy laws and practices that make it
very difficult for U.S. tax authorities
to detect financial accounts benefiting
U.S. persons.

FATCA’s disclosure requirements
were designed to combat offshore se-
crecy and flush out hidden accounts
being used by U.S. persons to evade
U.S. taxes. Section 102(g) would con-
tinue the fight by allowing federal au-
thorities to benefit from rebuttable
presumptions regarding the control,
ownership and assets of offshore enti-
ties that open accounts at financial in-
stitutions outside the FATCA disclo-
sure system. These presumptions would
allow U.S. law enforcement to estab-
lish what we all know from experience
is normally the case in an offshore ju-
risdiction: that a U.S. person who cre-
ates, finances, or benefits from an off-
shore entity controls that entity; that
money and property sent to or from an
offshore entity involves taxable in-
come; and that an offshore account
that has not been disclosed to U.S. au-
thorities should become subject to in-
spection. U.S. law enforcement needs
to establish those facts presumptively,
without having to pierce the secrecy
veil, because of the difficulty of getting
access to the relevant information. At
the same time, U.S. persons who chose
to transact their affairs through ac-
counts at a non-FACTA institution are
given the opportunity to lift the veil of
secrecy and demonstrate that the pre-
sumptions are factually incorrect.
These rebuttable evidentiary presump-
tions would provide U.S. tax and secu-
rities law enforcement with powerful
new tools to end tax haven abuses.

FATCA Disclosure Obligations. In ad-
dition to establishing presumptions,
Section 102 would make several
changes to clarify and strengthen
FATCA’s disclosure obligations.
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Section 102(b) would amend 26 U.S.C.
Section 1471 to make it clear that the
types of financial accounts that must
be disclosed by foreign financial insti-
tutions under FATCA include not just

savings, money market or securities
accounts, but also transaction ac-
counts, such as checking accounts,

that some banks might claim are not
depository accounts. This section
would also make it clear that financial
institutions may not omit from their
disclosures client assets in the form of
derivatives, including swap agree-
ments.

Section 102(c) would amend 26 U.S.C.
1472 to clarify when a withholding
agent ‘“‘knows or has reason to know”
that an account is directly or indi-
rectly owned by a U.S. person and must
be disclosed to the United States. The
bill provision would make it clear that
the withholding agent would have to
take into account information ob-
tained as the result of ‘‘any customer
identification, anti-money laundering,
anti-corruption, or similar obligation
to identify accountholders.” In other
words, if a foreign bank knows, as a re-
sult of due diligence inquiries made
under its anti-money laundering pro-
gram, that a non-U.S. corporation was
beneficially owned by a U.S. person,
the foreign bank would have to report
that account to the IRS—it could not
treat the offshore corporation as a non-
U.S. customer. That approach is al-
ready implied in the existing statutory
language and is part of the regulations
that have been issued to implement
FATCA, but this amendment would
make it crystal clear.

Section 102(c) would also amend the
law to make it clear that the Treasury
Secretary, when exercising authority
under FATCA to waive disclosure or
withholding requirements for non-fi-
nancial foreign entities, can waive
those requirements only for a class of
entities that the Secretary identifies
as ‘‘posing a low risk of tax evasion.” A
variety of foreign financial institutions
have pressed Treasury to issue waivers
under Section 1472, and this amend-
ment would make it clear that such
waivers are possible only when the risk
of tax evasion is minimal.

Section 102(d) would amend 26 U.S.C.
1473 to clarify that the definition of
“‘substantial United States owner’ in-
cludes U.S. persons who are beneficial
owners of corporations or the bene-
ficial owner of an entity that is one of
the partners in a partnership. While
the current statutory language already
implies that beneficial owners are in-
cluded, this amendment would leave no
doubt.

Section 102(e) would amend 26 U.S.C.
1474 to make two exceptions to the
statutory provision which makes ac-
count information disclosed to the IRS
by foreign financial institutions under
FATCA confidential tax return infor-
mation. The first exception would
allow the IRS to disclose the account
information to federal law enforcement
agencies, including the SEC and bank
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regulators, investigating possible vio-
lations of U.S. law. The second would
allow the IRS to disclose the name of
any foreign financial institution whose
disclosure agreement under FATCA
was terminated, either by the institu-
tion, its government, or the IRS. Fi-
nancial institutions should not be able
to portray themselves as FATCA insti-
tutions if, in fact, they are not.

Section 102(f) would amend 26 U.S.C.
6038D, which creates a new tax return
disclosure obligation for U.S. taxpayers
with interests in ‘‘specified foreign fi-
nancial assets,” to clarify that the dis-
closure requirement applies not only to
persons who have a direct or nominal
ownership interest in those foreign fi-
nancial assets, but also to persons who
have a beneficial ownership interest in
them. While the existing statutory lan-
guage implies this broad reporting ob-
ligation, the amendment would make
it clear.

Finally, Section 102(a) would amend
a new annual tax return obligation es-
tablished in 26 U.S.C. 1298(f) for passive
foreign investment companies (PFICs).
PFICs are typically used as holding
companies for foreign assets held by
U.S. persons, and the intent of the new
Section 1298(f) is to require all PFICs
to begin filing annual informational
tax returns with the IRS. The current
statutory language, however, limits
the disclosure obligation to any U.S.
person who is a ‘‘shareholder” in a
PFIC, and does not cover PFICs whose
shares may be nominally held by an
offshore corporation or trust, but bene-
ficially owned by a U.S. person. The
bill provision would broaden the PFIC
reporting requirement to apply to any
U.S. person who ‘‘directly or indi-
rectly, forms, transfers assets to, is a
beneficiary of, has a beneficial interest
in, or receives money or property or
the use thereof’ from a PFIC. That
broader formulation of who should file
the new PFIC annual tax return would
ensure that virtually all PFICs formed
by, financed by, or benefiting U.S. per-
sons are required to file informational
returns with the IRS.

SECTION 103—CORPORATIONS MANAGED AND

CONTROLLED IN THE UNITED STATES

Section 103 of the bill focuses on cor-
porations which claim foreign status—
often in a tax haven jurisdiction—in
order to avoid payment of U.S. taxes,
but then operate right here in the
United States in direct competition
with domestic corporations that are
paying their fair share.

This offshore game is all too com-
mon. In 2008, the Senate Finance Com-
mittee held a hearing describing a trip
made by GAO to the Cayman Islands to
look at the infamous Ugland House, a
five-story building that is the official
address for over 18,800 registered com-
panies. GAO found that about half of
the alleged Ugland House tenants—
around 9,000 entities—had a billing ad-
dress in the United States and were not
actual occupants of the building. In
fact, GAO determined that none of the
companies registered at the Ugland
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House had office space or actual em-
ployees there. GAO found that the only
true occupant of the building was a
Cayman law firm, Maples and Calder.

Here’s what the GAO wrote:

Very few Ugland House registered entities
have a significant physical presence in the
Cayman Islands or carry out business in the
Cayman Islands. According to Maples and
Calder partners, the persons establishing
these entities are typically referred to
Maples by counsel from outside the Cayman
Islands, fund managers, and investment
banks. As of March 2008 the Cayman Islands
Registrar reported that 18,857 entities were
registered at the Ugland House address. Ap-
proximately 96 percent of these entities were
classified as exempted entities under Cay-
man Islands law, and were thus generally
prohibited from carrying out domestic busi-
ness within the Cayman Islands.

Section 103 of the bill is designed to
address the Ugland House problem. It
focuses on the situation where a cor-
poration is incorporated in a tax haven
as a mere shell operation with little or
no physical presence or employees in
the jurisdiction. The shell entity pre-
tends it is operating in the tax haven
even though its key personnel and deci-
sionmakers are in the United States.
This set up allows the owners of the
shell entity to take advantage of all of
the benefits provided by U.S. legal,
educational, financial and commercial
systems and at the same time avoid
paying U.S. taxes.

My Subcommittee has seen numerous
companies exploit this situation, de-
claring themselves to be foreign cor-
porations even though they really op-
erate out of the United States. For ex-
ample, thousands of hedge funds whose
managers live and work in the United
States play this game to escape taxes
and avoid regulation. In an October
2008 Subcommittee hearing, three size-
able hedge funds, Highbridge Capital
which is associated with JPMorgan
Chase, Angelo Gordon, and Maverick
Capital, acknowledged that, although
all claimed to be Cayman Island cor-
porations, none had an office or a sin-
gle full time employee in that jurisdic-
tion. Instead, their offices and key de-
cisionmakers were located and did
business right here in the United
States.

According to a Wall Street Journal
article, over 20 percent of the corpora-
tions that made initial public offerings
or IPOs in the United States in 2010,
were incorporated in Bermuda or the
Cayman Islands, but also described
themselves to investors as based in an-
other country, such as the United
States. The article also described how
Samsonite, a Denver-based company,
reincorporated in Luxembourg before
going public. Too many of these tax-
haven incorporations appear to have no
purpose other than having the advan-
tage of operating in the United States
while avoiding U.S. taxation and un-
dercutting U.S. competitors who pay
their taxes.

Still another illustration of the prob-
lem came to light earlier this year, in
a Subcommittee hearing which dis-
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closed that Apple, a prominent U.S.
corporation, had established three
wholly-owned subsidiaries in Ireland
that claimed the bulk of Apple’s for-
eign sales income, while also claiming
not to be tax resident in any country.
All three of Apple’s Irish subsidiaries
were run by personnel located pri-
marily in the United States. Under
Irish law, because the management of
the corporations was not in Ireland,
they were not considered tax residents
of Ireland. Under U.S. law, because the
corporations were formed in Ireland,
they were not considered tax residents
of the United States. They were nei-
ther here nor there, and paid no cor-
porate income taxes anywhere.

Section 103 would put an end to such
corporate fictions and unjustified tax
avoidance by profitable multinational
corporations through offshore loop-
holes. It provides that if a corporation
is publicly traded or has aggregate
gross assets of $60 million or more, and
its management and control occurs pri-
marily in the United States, then that
corporation will be treated as a U.S.
domestic corporation for income tax
purposes.

To implement this provision, Treas-
ury is directed to issue regulations to
guide the determination of when man-
agement and control occur primarily in
the United States, looking at whether
“substantially all of the executive offi-
cers and senior management of the cor-
poration who exercise day-to-day re-
sponsibility for making decisions in-
volving strategic, financial, and oper-
ational policies of the corporation are
located primarily within the United
States.”

This new section relies on the same
principles regarding the true location
of ownership and control of a company
that underlie the corporate inversion
rules adopted in the American Jobs
Creation Act of 2005. Those inversion
rules, however, do not address the fact
that some entities directly incorporate
in foreign countries and manage their
businesses activities from the United
States. Section 103 would level the
playing field and ensure that entities
which incorporate directly in another
country are subject to a similar man-
agement and control test. Section 103
is also similar in concept to the sub-
stantial presence test in the income
tax treaty between the United States
and the Netherlands that looks to the
primary place of management and con-
trol to determine corporate residency.

To address, in particular, the many
investment companies that incorporate
in tax havens but operate with invest-
ment managers who live and work in
the United States, Section 103 specifi-
cally directs Treasury to issue regula-
tions to specify that, when investment
decisions are being made in the United
States, the management and control of
that corporation shall be treated as oc-
curring primarily in the United States,
and that corporation shall be subject
to U.S. taxes in the same manner as
any other U.S. corporation.
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The section would provide exceptions
for private companies that once met
the section’s test for treatment as a
domestic corporation but, during a
later tax year, fell below the $50 mil-
lion gross assets test, do not expect to
exceed that threshold again, and are
granted a waiver by the Treasury Sec-
retary.

If enacted into law, Section 103 would
put an end to the unfair situation
where some U.S.-based companies pay
U.S. taxes, while their competitors set
up a shell corporation in a tax haven
and are able to defer or escape tax-
ation, despite the fact that their for-
eign status is nothing more than a
paper fiction. This provision has been
estimated by the Joint Committee on
Taxation to raise $6.6 billion in tax rev-
enues over ten years.

SECTION 104—INCREASED DISCLOSURE OF
OFFSHORE ACCOUNTS AND ENTITIES

Offshore tax abuses thrive in secrecy.
Section 104(a) attempts to overcome
offshore secrecy practices by creating
two new disclosure mechanisms requir-
ing third parties to report offshore
transactions undertaken by U.S. per-
sons.

The first disclosure mechanism fo-
cuses on U.S. financial institutions
that open a U.S. account in the name
of an offshore entity, such as an off-
shore trust or corporation, and learn
from an anti-money laundering due
diligence review, that a U.S. person is
the beneficial owner behind that off-
shore entity. In the Wyly case history
examined by the Subcommittee, for ex-
ample, three major U.S. financial insti-
tutions opened dozens of accounts for
offshore trusts and corporations that
they knew were associated with the
Wyly family.

Under current anti-money laundering
law, all U.S. financial institutions are
supposed to know who is behind an ac-
count opened in the name of, for exam-
ple, an offshore shell corporation or
trust. They are supposed to obtain this
information to safeguard the U.S. fi-
nancial system against misuse by ter-
rorists, money launderers, and other
criminals.

Under current tax law, a bank or se-
curities broker that opens an account
for a U.S. person is also required to
give the IRS a 1099 form reporting any
capital gains or other reportable in-
come earned on that account. However,
the bank or securities broker need not
file a 1099 form if the account is owned
by a foreign entity not subject to U.S.
tax law. Problems arise when an ac-
count is opened in the name of an off-
shore entity that is nominally not sub-
ject to tax, but which the bank or
broker knows, from its anti-money
laundering review, is owned or con-
trolled by a U.S. person who is subject
to tax. The U.S. person should be filing
a tax return with the IRS reporting the
income of the ‘‘controlled foreign cor-
poration.”” However, since he or she
knows it is difficult for the IRS to con-
nect an offshore accountholder to a
particular taxpayer, the U.S. person
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may feel safe in not reporting that in-
come. That complacency might
change, however, if the U.S. person
knew that the bank or broker who
opened the account and learned of the
connection had a legal obligation to re-
port any account income to the IRS.

Under current law, the way the regu-
lations are written and typically inter-
preted, the bank or broker can treat an
account opened in the name of a for-
eign corporation as an account that is
held by an independent entity that is
separate from the U.S. person, even if
it knows that the foreign corporation
is acting merely as a screen to hide the
identity of the U.S. person, who exer-
cises complete authority over the cor-
poration and benefits from any income
earned on the account. Many banks
and brokers contend that the current
regulations impose no duty on them to
file a 1099 form or other form disclosing
that type of account to the IRS.

The bill would strengthen current
law by expressly requiring a bank or
broker that knows, as a result of its
anti-money laundering due diligence or
otherwise, that a U.S. person is the
beneficial owner of a foreign entity
that opened an account, to disclose
that account to the IRS by filing a 1099
or equivalent form reporting the ac-
count income. This reporting obliga-
tion would not require banks or bro-
kers to gather any new information—
financial institutions are already re-
quired to perform anti-money laun-
dering due diligence for accounts
opened by offshore shell entities. The
bill would instead require U.S. finan-
cial institutions to act on what they
already know by filing the relevant
form with the IRS.

This section would require such re-
ports to the IRS from two sets of finan-
cial institutions. The first set is finan-
cial institutions that are located and
do business in the United States. The
second set is foreign financial institu-
tions which are located and do business
outside of the United States, but are
voluntary participants in either the
FATCA or Qualified Intermediary pro-
gram, and have agreed to provide infor-
mation to the IRS about certain ac-
counts. Under this section, if a foreign
financial institution has an account
under the FATCA or QI program, and
the accountholder is a non-U.S. entity
that is controlled or beneficially owned
by a U.S. person, then that foreign fi-
nancial institution would have to re-
port any reportable assets or income in
that account to the IRS. While foreign
financial institutions are already re-
quired to report such accounts under
FATCA regulations, Section 104(a)
would provide a clear statutory founda-
tion for those regulatory provisions
and extend them to U.S. financial in-
stitutions as well.

The second disclosure mechanism
created by Section 104(a) targets U.S.
financial institutions that open foreign
bank accounts for U.S. clients at non-
FATCA institutions, meaning foreign
financial institutions that have not
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agreed under FATCA to disclose to the
IRS the accounts they open for U.S.
persons. Past Subcommittee investiga-
tions have found that some U.S. finan-
cial institutions help their U.S. clients
both to form offshore entities and to
open foreign bank accounts for those
entities, so that their clients do not
even need to leave home to set up an
offshore structure. Since non-FATCA
institutions, by definition, have no ob-
ligation to disclose the accounts to
U.S. authorities, Section 104(a) would
instead impose that disclosure obliga-
tion on the U.S. financial institution
that helped set up the account for its
U.S. client.

Section 104(b) would impose the same
penalties for the failure to report such
accounts as apply to the failure to
meet other reporting obligations of
withholding agents.

SECTION 105—CLOSING THE SWAPS OFFSHORE

LOOPHOLE

Section 105 of the bill targets a tax
loophole benefiting swap dealers and
other parties that enter into swap ar-
rangements, which I call the swaps off-
shore loophole.

In simple terms, a swap is a financial
contract in which two parties typically
bet against each other on the perform-
ance of a referenced financial instru-
ment or on the outcome of a referenced
event over a specified period of time.
The bet can be about whether a com-
modity price or stock value will go up
or down over time, whether one foreign
currency or interest rate will gain or
lose value compared to another during
the covered period, or whether a cor-
porate bond or sovereign country will
default before a specified date. Those
swaps are generally referred to as com-
modity, equity, interest rate, foreign
currency, or credit default swaps.
Sometimes swaps are used, not to place
bets, but to allocate revenue streams
over time. For example, in a ‘‘total re-
turn swap,”’” one party may promise to
pay the other party all financial re-
turns produced by a referenced finan-
cial instrument during the covered pe-
riod. In many swaps, one party makes
a series of payments to the other dur-
ing the covered period to reflect the
change in value of the swap over time.

Ten years ago, few people outside of
financial circles had ever heard of a
swap, but we all learned a great deal
about them during the financial crisis.
We watched AIG teeter on the brink of
bankruptcy from issuing credit default
swaps whose collateral calls it could
not meet, needing a $182 billion rescue
with taxpayer dollars. Since then, we
have seen credit default swaps play
roles in financial crises around the
world from Greece to Ireland to Por-
tugal. We have also learned that vir-
tually all major U.S. banks engage in
interest rate and foreign currency
swaps, and have seen U.S. cities like
Detroit incur major losses from enter-
ing into complex interest rate swaps
that went sour. We have also learned
that global swap markets have grown
so large that, by the end of 2012, ac-

September 19, 2013

cording to the Bank for International
Settlements, their dollar value topped
$560 trillion.

Well it turns out that there’s a tax
angle that promotes not only swaps
dealing, but also offshore finagling.
That’s because U.S. tax regulations
currently allow swap payments that
are sent from the United States to
someone offshore to be treated as non-
U.S. source income that may escape
U.S. taxation. Let me repeat that.
Under existing IRS regulations, swap
payments sent from the United States
are deemed to be non-U.S. source in-
come to the recipient for U.S. tax pur-
poses. That is because current IRS reg-
ulations deem the ‘‘source’ of the swap
payment to be where the payment ends
up—the exact opposite of the normal
meaning of the word ‘“‘source.”’

You can imagine the use that some
hedge funds that are managed here in
the United States, but are incorporated
offshore and maintain post office boxes
and bank accounts in tax havens, may
be making of that tax loophole. They
can tell their swap counterparties in
the United States to send any swap
payments to their offshore post box or
bank account, tell Uncle Sam that
those payments are legally considered
non-U.S. source income, and count the
swap payments they receive as foreign
income not subject to U.S. tax. Hedge
funds are likely far from alone in shel-
tering their swap income from taxation
by sending it offshore. Banks, securi-
ties firms, other financial firms and a
lot of commercial firms may be doing
the same thing.

Our bill would shut down that off-
shore game simply by recognizing re-
ality—that swap payments sent from
the United States are U.S. source in-
come subject to taxation.

TITLE II—OTHER MEASURES TO COMBAT TAX

HAVEN ABUSES

The second title of the bill con-
centrates on strengthening key domes-
tic measures used to combat offshore
tax abuse. Its provisions focus on
strengthening corporate offshore dis-
closure requirements and nondisclosure
penalties, anti-money laundering safe-
guards used to screen incoming off-
shore funds, procedures to authorize
John Doe summonses used to uncover
the identities of tax dodgers, and For-
eign Bank Account Reports used to
identify assets held offshore.

SECTION 201—COUNTRY-BY-COUNTRY REPORTING

Section 201 of the bill would tackle
the problem of offshore secrecy that
currently surrounds most multi-
national corporations by requiring
them to provide basic information on a
country-by-country basis to the invest-
ing public and government authorities.

Many multinationals today are com-
plex businesses with sprawling oper-
ations that cross multiple inter-
national boundaries. In many cases, no
one outside of the corporations them-
selves knows much about what a par-
ticular corporation is doing on a per
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country basis or how its country-spe-
cific activities fit into the corpora-
tion’s overall performance, planning,
and operations.

The lack of country-specific informa-
tion deprives investors of key data to
analyze a multinational’s financial
health, exposure to individual coun-
tries’ problems, and worldwide oper-
ations. There is also a lack of informa-
tion to evaluate tax revenues on a
country-specific basis to combat tax
evasion, financial fraud, and corruption
by government officials.

The lack of country-specific informa-
tion impedes efficient tax administra-
tion and leaves tax authorities unable
to effectively analyze transfer pricing
arrangements, foreign tax credits, busi-
ness arrangements that attempt to
play one country off another to avoid
taxation, and illicit tactics to move
profits to tax havens.

For example, earlier this year, the
Subcommittee hearing on Apple dis-
closed for the first time that it had
three wholly owned subsidiaries in Ire-
land which claimed the bulk of Apple’s
sales income, but also claimed not to
be tax resident in any country. One of
those subsidiaries, Apple Operations
International, had no physical presence
at any address and, in thirty years of
existence, no employees. It was run en-
tirely from the United States, but
claimed it was not a U.S. tax resident.
Over a four year period from 2009 to
2012, it declared $30 billion in revenues,
but paid no corporate income tax in
the United States, Ireland, or any
other jurisdiction. Apple Sales Inter-
national, a second Irish subsidiary, re-
ceived sales revenue over a three-year
period, from 2009 to 2011, totaling $74
billion, but did not declare any of that
income in the United States and appar-
ently only a tiny fraction in Ireland. In
2011, for example, it paid no corporate
income taxes at all in the TUnited
States and only $10 million in taxes in
Ireland on $22 billion in income, pro-
ducing an overall tax rate of five-hun-
dreds of one percent. It is far from
clear that either U.S. or Irish tax au-
thorities were fully aware of the ac-
tions taken by Apple to avoid taxation
in both countries.

Apple is far from alone. Over the last
two years, other multinational cor-
porations, including Starbucks, Ama-
zon, Google, and others, have been ex-
coriated for failing to pay taxes in
countries where they have massive
sales. Earlier this month, leaders of the
G-20 countries declared aggressive
multinational corporate tax avoidance
through profit shifting was a global
problem, and called for profits to be
taxed where economic activities added
value or produced profits. The G-20
leaders, including President Obama,
committed their countries to engaging
in automatic information sharing to
stop tax evasion and to support an on-
going effort by the Organization for Co-
operation and Economic Development
the OECD to develop global tax prin-
ciples aimed at ending corporate profit
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shifting and tax avoidance. They also
endorsed an ongoing OECD effort to de-
velop a standard template for multi-
national corporations to disclose their
income and taxes on a per country
basis.

Section 201 of our bill would help the
United States carry out its G-20 com-
mitment to combat multinational tax
avoidance while also assisting U.S. in-
vestors and tax administrators to iden-
tify U.S. corporations engaged in profit
shifting and tax avoidance. The bill
would accomplish those objectives by
requiring corporations that are reg-
istered with the Securities and Ex-
change Commission to provide an an-
nual report with basic information
about their operations on a country-
by-country basis. Three types of infor-
mation would have to be provided: the
approximate number of corporate em-
ployees per country; the total amount
of pre-tax gross revenues assigned by
the corporation to each country; and
the total amount of tax obligations and
actual tax payments made by the cor-
poration in each jurisdiction. This in-
formation would have to be provided by
the corporation in a publicly available
annual report filed with the SEC.

The bill requires disclosure of basic
data that multinational corporations
should already have. The data would
not be burdensome to collect. It’s just
information that is not routinely re-
leased by many multinationals. It is
time to end the secrecy that now en-
ables too many multinationals to run
circles around tax administrators.

In the case of the United States, the
value of country-by-country data
would provide critical information in
the fight against rampant corporate
tax evasion. An article by Professor
Kimberly Clausing estimated that, in
2008 alone, ‘‘the income shifting of mul-
tinational firms reduced U.S. govern-
ment corporate tax revenue by about
$90 billion,” which was ‘‘approximately
30 percent of corporate tax revenues.”’
Think about that. Profit shifting—in
which multinationals use various tac-
tics to shift income to tax havens to
escape U.S. taxes is—responsible for $90
billion in unpaid taxes in a single year.
Over ten years, that translates into
$900 billion—nearly a trillion dollars. It
is unacceptable to allow that mag-
nitude of nonpayment of corporate
taxes to continue year after year in
light of the mounting deficits facing
this country and the sequestration that
has been imposed.

Treasury data shows that the overall
share of federal taxes paid by U.S. cor-
porations has fallen dramatically, from
32 percent in 1952, to about 9 percent
last year. A 2008 report by the Govern-
ment Accountability Office found that,
over an eight-year period, about 1.2
million U.S. controlled corporations, or
67 percent of the corporate tax returns
filed, paid no federal corporate income
tax at all, despite total gross receipts
of $2.1 trillion. A more recent study
found that, over a recent three year pe-
riod, 30 of the largest U.S. multi-
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nationals, with more than $160 billion
in profits, paid no federal income taxes
at all. A 2013 GAO report found that,
contrary to the statutory corporate in-
come tax rate of up to 35 percent, in
2010, overall, large profitable corpora-
tions actually paid an effective tax
rate of just 12.6 percent. At the same
time that corporations are dodging
payment of U.S. taxes, corporate mis-
conduct is continuing to drain the U.S.
treasury of billions upon billions of
taxpayer dollars to combat mortgage

fraud, oil spills, bank bailouts, and
more.
Corporate nonpayment of tax in-

volves a host of issues, but transfer
pricing and offshore tax dodging by
multinationals is a big part of the
problem. Section 201 of the bill would
take the necessary first step to stop
transfer pricing abuses by requiring
clear disclosures of basic corporate
data on a country-by-country basis.

SECTION 202—$1 MILLION PENALTY FOR HIDING

OFFSHORE STOCK HOLDINGS

Section 202 of the bill addresses a dif-
ferent offshore abuse. In addition to
tax abuses, the 2006 Subcommittee in-
vestigation into the Wyly case history
uncovered a host of troubling trans-
actions involving U.S. securities held
by the 58 offshore trusts and corpora-
tions associated with the two Wyly
brothers. Over the course of a number
of years, the Wylys had obtained about
$190 million in stock options as com-
pensation from three TU.S. publicly
traded corporations at which they were
directors and major shareholders. Over
time, the Wylys transferred those
stock options to the network of off-
shore entities they had established.

The investigation found that, for
years, the Wylys had generally failed
to report the offshore entities’ stock
holdings or transactions in their filings
with the Securities and Exchange Com-
mission (SEC). They did not report
those stock holdings on the ground
that the 58 offshore trusts and corpora-
tions functioned as independent enti-
ties, even though the Wylys continued
to direct the entities’ investment and
other activities. The public companies
where the Wylys were corporate insid-
ers also failed to include in their SEC
filings information about the company
shares held by the offshore entities,
even though the companies knew of
their close relationship to the Wylys,
that the Wylys had provided the off-
shore entities with significant stock
options, and that the offshore entities
held large blocks of the company
stock. On other occasions, the public
companies and various financial insti-
tutions failed to treat the shares held
by the offshore entities as affiliated
stock, even though they were aware of
the offshore entities’ close association
with the Wylys. The investigation
found that, because both the Wylys and
the public companies had failed to dis-
close the holdings of the offshore enti-
ties, for 13 years federal regulators had
been unaware of those stock holdings
and the relationships between the off-
shore entities and the Wyly brothers.
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Corporate insiders and public compa-
nies are already obligated by current
law to disclose stock holdings and
transactions of offshore entities affili-
ated with a company director, officer,
or major shareholder. In fact, in 2010,
the SEC filed a civil complaint against
the Wylys in connection with their hid-
den offshore holdings and alleged in-
sider trading. Current penalties, how-
ever, appear insufficient to ensure
compliance in light of the low likeli-
hood that U.S. authorities will learn of
transactions that take place in an off-
shore jurisdiction. To address this
problem, Section 202 of the bill would
establish a new monetary penalty of up
to $1 million for persons who Kknow-
ingly fail to disclose offshore stock
holdings and transactions in violation
of U.S. securities laws.

SECTIONS 203 AND 204—ANTI-MONEY LAUNDERING
PROGRAMS

The next two sections of the bill seek
to establish preventative programs to
screen offshore money being sent into
the United States through private in-
vestment funds.

The Subcommittee’s 2006 investiga-
tion showed that the Wyly brothers
used two hedge funds and a private eq-
uity fund controlled by them to funnel
millions of untaxed offshore dollars
into U.S. investments. Other Sub-
committee investigations provide ex-
tensive evidence of the role played by
U.S. formation agents in assisting U.S.
persons to set up offshore structures as
well as U.S. shell companies later used
in illicit activities, including tax eva-
sion, money laundering, and other mis-
conduct. Because hedge funds, private
equity funds, and formation agents are
as vulnerable as other financial insti-
tutions to money launderers seeking
entry into the U.S. financial system,
the bill contains two provisions aimed
at ensuring that these groups know
who their clients are and do not trans-
mit suspect funds into the U.S. finan-
cial system.

Currently, hedge funds and private
equity funds are free to transmit sub-
stantial offshore funds into the United
States without the same safeguards
that apply to other financial institu-
tions—anti-money laundering pro-
grams that require them to know their
customers, understand where substan-
tial funds are coming from, and report
suspicious activity. There is no reason
why this sector of our financial serv-
ices industry should continue to serve
as an unfettered gateway into the U.S.
financial system for substantial funds
that could be connected to tax evasion,
money laundering, terrorism, drug
trafficking, or other misconduct.

In 2001, after the 9/11 terrorist attack,
the Patriot Act required all U.S. finan-
cial institutions to put anti-money
laundering programs in place. Eleven
years ago, in 2002, in compliance with
the Patriot Act, the Treasury Depart-
ment proposed anti-money laundering
regulations for hedge funds and private
equity companies, but never finalized
them. In 2008, the Department with-
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drew them with no explanation. Sec-
tion 203 of the bill would require Treas-
ury to get back on track and issue final
anti-money laundering regulations for
investment advisors to hedge funds and
private equity companies registered
with the SEC. Treasury would be free
to draw upon its 2002 proposal, and
would have 180 days after enactment of
the bill to propose a rule and another
270 days to finalize it and put in place
the same types of safeguards that now
apply to all other financial firms.

In addition, Section 204 of the bill
would add formation agents to the list
of persons with anti-money laundering
obligations. For the first time, those
engaged in the business of forming cor-
porations, trusts, and other entities,
both offshore and in the 50 States,
would be responsible for knowing who
their clients are and avoiding suspect
funds. The bill directs Treasury to de-
velop anti-money laundering regula-
tions for this group in a little over a
yvear. Treasury’s key anti-money laun-
dering agency, the Financial Crimes
Enforcement Network, testified before
the Subcommittee in 2006, that it was
considering drafting such regulations
but seven years later has yet to do so.
Section 204 also creates an exemption
for government personnel and for at-
torneys who use paid formation agents
when forming entities for their clients.
Because paid formation agents would
already be subject to anti-money laun-
dering obligations under the bill, there
would be no reason to simultaneously
subject attorneys using their services
to the same anti-money laundering re-
quirements.

We expect and intend that, as in the
case of all other entities required to in-
stitute anti-money laundering pro-
grams, the regulations issued in re-
sponse to this bill would instruct hedge
funds, private equity funds and forma-
tion agents to adopt risk-based proce-
dures that would concentrate their due
diligence efforts on clients and funds
that pose the highest risks of injecting
suspect funds into the United States.

SECTION 205—IRS JOHN DOE SUMMONS

Section 205 of the bill focuses on an
important tool used by the IRS in re-
cent years to uncover taxpayers in-
volved in offshore tax schemes, known
as a John Doe summons. Section 205
would make three technical changes to
make the use of a John Doe summons
more effective in offshore and other
complex investigations.

A John Doe summons is an adminis-
trative IRS summons used to request
information in cases where the identity
of a taxpayer is unknown. In cases in-
volving a known taxpayer, the IRS
may issue a summons to a third party
to obtain information about that U.S.
taxpayer, but must also notify the tax-
payer who then has 20 days to petition
a court to quash the summons to the
third party. With a John Doe summons,
however, the IRS does not have the
taxpayer’s name and does not know
where to send the taxpayer notice, so
the statute substitutes a procedure in
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which the IRS must instead apply to a
court for advance permission to serve
the summons on the third party. To ob-
tain approval of the summons, the IRS
must show the court, in public filings
to be resolved in open court, that: (1)
the summons relates to a particular
person or ascertainable class of per-
sons, (2) there is a reasonable basis for
concluding that there is a tax compli-
ance issue involving that person or
class of persons, and (3) the informa-
tion sought is not readily available
from other sources.

In recent years, the IRS has used
John Doe summonses to obtain infor-
mation about taxpayers operating in
offshore secrecy jurisdictions. For ex-
ample, the IRS obtained court approval
to serve a John Doe summons on a
Swiss bank, UBS AG, to obtain the
names of thousands of U.S. clients who
opened UBS accounts in Switzerland
without disclosing those accounts to
the IRS. That landmark effort to over-
come Swiss secrecy laws led to the
bank’s turning over thousands of U.S.
client names to the United States and
to the Swiss government’s announcing
it would no longer use its secrecy laws
to protect U.S. tax evaders. In earlier
years, the IRS obtained court approval
to issue John Doe summonses to credit
card associations, credit card proc-
essors, and credit card merchants, to
collect information about taxpayers
using credit cards issued by offshore
banks. This information has led to
many successful cases in which the IRS
has identified funds hidden offshore
and recovered unpaid taxes.

Currently, however, use of the John
Doe summons process is time con-
suming and expensive. For each John
Doe summons involving an offshore se-
crecy jurisdiction, the IRS has had to
establish in court that the involvement
of accounts and transactions in that
offshore secrecy jurisdiction meant
that there was a significant likelihood
of tax compliance problems. To relieve
the IRS of the need to make this same
proof over and over in court after
court, the bill would provide that, in
any John Doe summons proceeding in-
volving a class defined in terms of a
correspondent or payable-through ac-
count involving a non-FATCA institu-
tion, the court may presume that the
case raises tax compliance issues. This
presumption would then eliminate the
need for the IRS to repeatedly estab-
lish in court the obvious fact that ac-

counts at non-FATCA institutions
raise tax compliance issues.
In addition, Section 205 would

streamline the John Doe summons ap-
proval process in large ‘‘project’ inves-
tigations where the IRS anticipates
issuing multiple summonses to defin-
able classes of third parties, such as
banks or credit card associations, to
obtain information related to par-
ticular taxpayers. Right now, for each
summons issued in connection with a
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project, the IRS has to obtain the ap-
proval of a court, often having to re-
peatedly establish the same facts be-
fore multiple judges in multiple courts.
This repetitive exercise wastes IRS,
Justice Department, and court re-
sources, and fragments oversight of the
overall IRS investigative effort.

To streamline this process and
strengthen court oversight of IRS use
of John Doe summons, the bill would
authorize the IRS to present an inves-
tigative project, as a whole, to a single
judge to obtain approval for issuing
multiple summonses related to that
project. In such cases, the court would
retain jurisdiction over the case after
approval is granted, to exercise ongo-
ing oversight of IRS issuance of sum-
monses under the project. To further
strengthen court oversight, the IRS
would be required to file a publicly
available report with the court on at
least an annual basis describing the
summonses issued under the project.
The court would retain authority to re-
strict the use of further summonses at
any point during the project.

SECTION 206—FBAR INVESTIGATIONS AND
SUSPICIOUS ACTIVITY REPORTS

Section 206 of the bill contains sev-
eral provisions to strengthen the abil-
ity of the IRS to enforce the Foreign
Bank Account Report (FBAR) require-
ments and clarify the right of access by
IRS civil enforcement authorities to
Suspicious Activity Reports.

Under present law, a person control-
ling a foreign financial account with
over $10,000 is required to check a box
on his or her income tax return and,
under Title 31, also file an FBAR form
with the IRS. Treasury has delegated
to the IRS responsibility for inves-
tigating FBAR violations and assessing
FBAR penalties. Because the FBAR en-
forcement jurisdiction derives from
Title 31, however, the IRS has set up a
complex process for when its personnel
may use tax return information when
acting in its role as FBAR enforcer.
The tax disclosure law, in Section
6103(b)(4) of the tax code, permits the
use of tax information only for the ad-
ministration of the internal revenue
laws or ‘‘related statutes.” To imple-
ment this statutory requirement, the
IRS currently requires its personnel to
determine, at a managerial level and
on a case by case basis, that the Title
31 FBAR law is a ‘‘related statute.”
Not only does this necessitate a repet-
itive determination in every FBAR
case before an IRS agent can look at
the potential non-filer’s income tax re-
turn to determine if such filer checked
the FBAR box, but it also prevents the
IRS from comparing FBAR filing
records to bulk data on foreign ac-
counts received from tax treaty part-
ners to find non-filers.

One of the stated purposes for the
FBAR filing requirement is that such
reports ‘‘have a high degree of useful-
ness in . . . tax . . . investigations or
proceedings.”” 31 U.S.C. §5311. If one of
the reasons for requiring taxpayers to
file FBARs is to use the information
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for tax purposes, and if the IRS has
been charged with FBAR enforcement
because of the FBARS’ close connection
to tax administration, common sense
dictates that the FBAR statute should
be viewed as a ‘‘related statute’ for tax
disclosure purposes. Section 206(a) of
the bill would make that clear by add-
ing a provision to Section 6103(b) of the
tax code deeming FBAR-related stat-
utes to be ‘‘related statutes,” thereby
allowing IRS personnel to make rou-
tine use of tax return information
when working on FBAR matters.

The second change that would be
made by Section 206 is an amendment
to simplify the calculation of FBAR
penalties. Currently the penalty is de-
termined in part by the balance in the
foreign bank account at the time of the
“‘violation.” The violation has been in-
terpreted to have occurred on the due
date of the FBAR return, which is June
30 of the year following the year to
which the report relates. The statute’s
use of this specific June 30th date can
lead to strange results if money is
withdrawn from the foreign account
after the reporting period closed but
before the return due date. To elimi-
nate this unintended problem, Section
206(b) of the bill would instead cal-
culate the penalty using the highest
balance in the account during the cov-
ered reporting period.

The third part of Section 206 relates
to Suspicious Activity Reports or
SARs, which financial institutions are
required to file with the Financial
Crimes Enforcement Center (FinCEN)
of the Treasury Department when they
encounter suspicious transactions.
FinCEN is required to share this infor-
mation with law enforcement, but cur-
rently does not permit IRS civil inves-
tigators access to the information,
even though IRS civil investigators are
federal law enforcement officials. Shar-
ing SAR information with civil IRS in-
vestigators would likely prove very
useful in tax investigations and would
not increase the risk of disclosure of
SAR information, because IRS civil
personnel operate under the same
tough confidentiality rules as IRS
criminal investigators. In some cases,
IRS civil agents are now issuing an IRS
summons to a financial institution to
get access, for a production fee, to the
very same information the financial in-
stitution has already filed with Treas-
ury in a SAR. Section 206(c) of the bill
would end that inefficient and costly
practice by making it clear that ‘‘law
enforcement’ includes civil tax law en-
forcement.

TITLE III—ENDING CORPORATE OFFSHORE TAX

AVOIDANCE

The first two titles of the bill focus
primarily on strengthening tools need-
ed to identify, stop, and punish off-
shore tax evasion, concentrating on ac-
tivities that, for the most part, are al-
ready illegal. Another problem, how-
ever, are actions taken by multi-
national corporations to exploit loop-
holes in our tax code. Title IIT of the
bill seeks to close loopholes that con-
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tribute to offshore tax abuse and create
incentives for U.S. corporations to send
jobs and operations offshore. Most of
these provisions are modeled after rec-
ommendations made by the President
in his budget proposals.

BEarlier this month, the G-20 leaders
endorsed efforts to prevent tax avoid-
ance and tax evasion through offshore
structures. They stated that ‘‘inter-
national tax rules, which date back to
the 1920’s, have not kept pace with the
changing business environment, includ-
ing the growing importance of intangi-
bles and the digital economy.” They
agreed that base erosion and profit
shifting (BEPS) deprives countries
across the world of the funds needed to
finance their governments, and results
in an unfair burden on the citizens who
must make up the lost revenues
through increased taxes. The G-20 lead-
ers issued a declaration that ‘“we must
move forward in fighting BEPS prac-
tices so that we ensure a fair contribu-
tion of all productive sectors to the fi-
nancing of public spending in our coun-
tries.”

The provisions we are offering today
would help do just that.

SECTION 301—ALLOCATION OF EXPENSES AND
TAXES ON THE BASIS OF REPATRIATION OF
FOREIGN INCOME
Section 301 addresses two key loop-

holes in the taxation of multinational
corporations. First, it would stop cor-
porations from taking current deduc-
tions for expenses arising from moving
assets and operations abroad while
being able to still defer paying U.S. in-
come taxes on the income generated
from those assets and operations.

Offshore Expenses. Under current
law, a multinational corporation can
lower its U.S. taxes by taking deduc-
tions for offshore expenses currently,
while deferring paying taxes on its re-
lated income. For example, if a U.S.-
based company borrows money in the
United States to build a factory off-
shore, then it can deduct currently the
interest expense it pays on the loan
from its U.S. taxes. It can also deduct
currently the expenses of moving mate-
rials to the offshore factory and for op-
erating the offshore factory on an on-
going basis. But the company doesn’t
have to pay U.S. taxes on any of the in-
come arising from its offshore factory
operations until it chooses to return
that income to the United States. The
end result is that the multinational
corporation currently deducts the off-
shore expenses from its taxable in-
come, while deferring taxes on the off-
shore income related to those expenses.
That deduction-income mismatch cre-
ates a tax incentive for corporations to
move their operations, jobs, and profits
offshore.

Section 301 of the bill would elimi-
nate that offshore incentive by allow-
ing multinationals to claim deductions
only for the expenses of producing for-
eign income when they have repatri-
ated the income back to the U.S. par-
ent corporation and paid taxes on it.
For corporations that choose to imme-
diately repatriate, and thus pay taxes
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on, their foreign earnings, the bill
would present no change from current
tax policy. But for multinational cor-
porations that park their overseas
earnings outside the United States, and
defer paying any taxes on those earn-
ings, the bill would no longer allow
them to claim U.S. tax deductions for
expenses associated with those same
overseas operations, again, unless and
until they return the profits to the
United States and pay taxes on them.

It simply does not make sense for
American taxpayers to subsidize the
offshoring of American jobs and oper-
ations—but that is exactly what the
current tax code is doing. The bill
being introduced today would stop that
unjustified tax subsidy.

This provision has been proposed in
various forms in the President’s budget
proposals, and is estimated by the
Joint Committee on Taxation to raise
$60 billion over ten years.

Foreign Tax Credits. The second
loophole addressed by Section 301
would fix a complex mathematical
game played by multinational corpora-
tions with how they calculate their for-
eign tax credits. Our proposal, which
the President has included in his budg-
et proposals, would close the loophole
that allows multinationals to use ex-
cess foreign tax credits from higher tax
jurisdictions to shelter income run
through lower tax jurisdictions from
U.S. taxes. There is bipartisan agree-
ment that this issue needs to be ad-
dressed.

The first part of this mathematical
game is straightforward. Under current
law, the tax code protects U.S. tax-
payers from double taxation of foreign
income by allowing them to claim a
foreign tax credit for taxes paid to a
foreign jurisdiction. Those foreign tax
credits can be used to offset U.S. in-
come taxes owed by the corporation.

Here is an example. Suppose ABC
Corporation, a U.S. multinational cor-
poration, has $100 in income in Higher
Tax Country where it is taxed at 40
percent, and another $100 in income in
Lower Tax Country where it is taxed at
0 percent. Because ABC Corp. paid $40
in taxes to Higher Tax Country, it
would generate a $40 foreign tax credit
which it could immediately use to
lower its U.S. taxes when it repatriates
the foreign income.

Now here is where it gets a bit more
complex. Under current law, the cor-
poration can use some of the foreign
tax credits generated from paying
taxes in one country to shield from
U.S. taxes foreign income attributed to
another country, including a tax
haven.

Right now, if a corporation earns for-
eign tax credits from a higher tax ju-
risdiction and those tax credits exceed
the amount used to offset the corpora-
tion’s U.S. tax liability upon repatri-
ation, current law allows those excess
credits to be applied to offset U.S tax
on income repatriated from a lower-tax
jurisdiction, typically a tax haven.

Let’s go back to our example, using
the current maximum U.S. corporate
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tax rate of 35 percent. ABC Corp. has
generated a $40 foreign tax credit from
the taxes it paid to Higher Tax Coun-
try. The $40 foreign tax credit allows
ABC Corp. to repatriate all $100 of its
income from Higher Tax Country free
of U.S. tax. Since that income had al-
ready been taxed by Higher Tax Coun-
try, it is reasonable under the principle
of avoiding double taxation that the
corporation should not have to pay any
further U.S. tax on that income.

But repatriating that $100 would use
up only $35 of the corporation’s $40 for-
eign tax credit, with a $5 foreign tax
credit left over. Under current law, the
corporation could then repatriate an-
other $14 of offshore income from
Lower Tax Country, and use its left
over $5 foreign tax credit to shelter
that income from U.S. taxes. But for-
eign tax credits are supposed to pre-
vent double taxation of the same in-
come, not shield foreign income from
any taxation at all. By allowing that
use of excess foreign tax credits, the
tax code encourages multinationals to
run income through tax havens.

To change that outcome, the bill
would require corporations to pool
their foreign tax credits. The bill would
then limit the amount of tax credits
that could be used, by allowing only
that percent of its foreign tax credits
equal to the percent of foreign income
that the corporation has repatriated
that year. For example, if the corpora-
tion repatriated only 10 percent of its
foreign income, it could use only 10
percent of its foreign tax credits.

By aggregating the foreign tax cred-
its of multinational corporations, the
bill would remove the tax incentive for
locating offshore income in low-tax ju-
risdictions, while leveling the global
playing field for multinationals oper-
ating in multiple countries. The Joint
Committee on Taxation has estimated
that this provision would raise $55 bil-
lion over 10 years.

SECTION 302—EXCESS INCOME FROM TRANSFERS
OF INTANGIBLES TO LOW-TAXED AFFILIATES
Section 302 of the bill addresses the

problem of corporate transfers of in-
tangible property offshore, an area
rampant with tax abuse.

Intangible property includes such
valuable items as patents, trademarks,
and marketing and distribution rights.
Under U.S. tax law, if a multinational
corporation has valuable intellectual
property, it can sell that property to
its wholly-owned offshore subsidiary.
So long as the corporation complies
with a set of complicated ‘‘transfer
pricing’’ rules, the corporation can
then treat any income generated from
that intellectual property as offshore
income, and defer paying U.S. taxes on
it.

Current transfer pricing rules are in-
tended to ensure that the U.S. parent
receives fair compensation in return
for the sale of its property rights to its
offshore subsidiary, but these rules are
not working.

Last year, the Subcommittee held a
hearing exposing how the current sys-

September 19, 2013

tem works in a case history involving
Microsoft. The hearing showed how
Microsoft sold key intellectual prop-
erty rights to an Irish subsidiary it had
established for $2.8 billion. That sub-
sidiary then turned around and sold the
rights to other Microsoft offshore sub-
sidiaries for $9 billion, immediately
shifting more than $6 billion in profits
offshore, without paying any TU.S.
taxes.

But Microsoft did not stop there. The
U.S. parent also sold the right to mar-
ket its products in North and South
America to another offshore subsidiary
and then bought back from that same
subsidiary the right to sell Microsoft
products in the United States in ex-
change for payment of licensing fees.
In 2011, its offshore licensing agree-
ment translated into Microsoft sending
47 cents of every U.S. sales dollar to its
offshore subsidiary, shifting even more
U.S. source income offshore. In total,
over a three-year period, Microsoft
used its transfer pricing gimmick to
avoid paying $4.5 billion in U.S. cor-
porate income taxes, or $4 million in
taxes per day. Think about that.
Microsoft products are developed here.
They are sold here, to customers here.
And yet Microsoft paid no taxes here
on nearly half of its U.S. sales income,
because current U.S. tax law allowed
Microsoft to send that money offshore
and defer indefinitely paying U.S. taxes
on it.

The code currently includes provi-
sions, particularly Sections 367(d) and
482, designed to stop multinationals
from improperly transferring property
offshore to avoid U.S. taxes. Those pro-
visions, and the corresponding regula-
tions, require that transfers of prop-
erty from a U.S. parent to a ‘‘con-
trolled foreign corporation,” or CFC,
be conducted at an ‘‘arms-length”
price. The problem, however, is that
determining an arms-length price for
an intellectual property transaction
demands analysis of complex facts with
no decisive evidence of the proper
price. Every case requires expensive
and time consuming analysis by the
IRS as well as expensive and time con-
suming litigation if the IRS decides to
try to overturn an abusive transaction.

Section 302 of the bill would help
erect a backstop to prevent unfair
valuations of intellectual property
being used to send money offshore.
Specifically, if evidence indicated that
the transferred property’s value ex-
ceeded 150 percent of the transfer price,
and it was transferred to a tax haven,
then all gross income attributed to the
use of such transferred property over
150 percent of the costs allocated to
such gross income would be treated as
Subpart F income subject to U.S. tax-
ation. In the case of Microsoft, for ex-
ample, since the re-transfer of its intel-
lectual property rights for $9 billion ex-
ceeded the original transfer price of
$2.8 billion by more than 150 percent, it
would have triggered taxation on the
excess amount. While the Microsoft
transactions may very well violate ex-
isting transfer pricing laws based on
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arms-length determinations, Section
302 would make explicit that when off-
shore transfers result in large profits
being transferred to an offshore CFC,
those excess profits are subject to im-
mediate taxation by the United States,
without mandating a complex arms-
length evaluation.

Section 302 has been designed to
avoid taxation of legitimate business
transfers. For example, to avoid cap-
turing income related to legitimate
business operations by the foreign sub-
sidiary using intangible property, in-
come derived from such subsidiary’s
actual use in the country would be en-
tirely excluded from any excess income
calculation. Further, to avoid impact-
ing legitimate operations that simply
earn high rates of return due to a busi-
ness success, the provision targets only
profits that are not taxed by the for-
eign jurisdiction. To do so, this provi-
sion exempts income that is taxed by a
foreign jurisdiction at a rate of more
than 15 percent, with a phase out set
for rates between 10 percent and 15 per-
cent. In most cases, this exemption
would limit the impact of the provision
so that it would affect only subsidi-
aries located in tax haven jurisdic-
tions, which, of course, are the most
likely candidates for abuse.

We are not alone in targeting trans-
fer pricing abuses involving intellec-
tual and other intangible property. The
international community has recog-
nized the severity of these abuses when
the G-20 leaders recently called for
“ensuring that profits associated with
the transfer and use of intangibles are
appropriately allocated in accordance
with (rather than divorced from) value
creation.” The leaders went on to en-
dorse ‘‘developing transfer pricing
rules or special measures for transfer
of hard-to-value intangibles.”’

Section 302 does not change TU.S.
transfer pricing rules generally. In-
stead it simply creates a backstop to
ensure that a corporation cannot avoid
taxes by transferring its property to an
offshore subsidiary in a tax haven, and
then enjoy windfall profits far in excess
of the transfer price without paying
U.S. taxes. While the new transfer pric-
ing provision would still depend upon
strong enforcement by the IRS, it
would put in place a new bright-line
approach that would deter some of the
worst offshore transfer pricing abuses
now going on.

Section 302 has been estimated by the
Joint Committee on Taxation to raise
$21.5 billion over ten years.

SECTION 303—LIMITATIONS ON INCOME SHIFTING

THROUGH INTANGIBLE PROPERTY TRANSFERS

As just noted, our current tax code
makes it far too easy for U.S. multi-
national corporations to shift intan-
gible property to tax havens through
transfer pricing and other similar
schemes. In addition, as noted earlier,
tax enforcement authorities are faced
with the difficulty of valuing each
property involved in a questionable
transfer pricing transaction.

Section 303 would address these prob-
lems by clarifying current law that the
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IRS is fully authorized to use certain
common sense valuation methods for
determining the proper valuation of in-
tangible property transfers. Specifi-
cally, this section authorizes Treasury
to promulgate rules regarding the valu-
ation of transferred intangible prop-
erty. In particular, if deemed the
“most reliable means of valuation’ by
the Secretary, tax enforcement offi-
cials would be allowed to aggregate off-
shore transfers by a company for the
purpose of valuation. And, under this
provision, tax officials could consider
realistic alternatives to the transfer in
developing their valuations, if such al-
ternatives would lead to the most reli-
able valuation.

By providing tax enforcement au-
thorities with the flexibility needed to
perform realistic and more accurate as-
sessments of the value of transferred
intangible property, we would improve
both the accuracy of enforcement and
the fairness of our tax code. The Joint
Committee on Taxation has estimated
that this provision would raise about
$1.7 billion over ten years.

SECTION 304—REPEAL OF ‘‘CHECK-THE-BOX”’
RULE FOR FOREIGN ENTITIES AND THE CFC
“LOOK-THROUGH’’ RULE
Section 304 of the bill addresses an-

other key offshore tax abuse: use of the
so-called ‘‘check-the-box’> and CFC
“‘look-through” rules to avoid paying
U.S. corporate income taxes on passive
offshore income. Both provisions en-
able multinational corporations to
avoid taxation of offshore passive in-
come which, under Subpart F of the
tax code, is supposed to be taxed. Both
provisions discourage repatriation of
offshore profits, discourage U.S. invest-
ment, and deprive the U.S. Treasury of
tens of billions of dollars.

To better understand this Section, it
may be helpful to examine some gen-
eral tax principles and a little bit of
history. The first principle is that, if a
U.S. corporation earns income from an
active business activity offshore, the
corporation generally owes no U.S. tax
until the income is returned to the
United States. This principle is known
as deferral. It is meant to defer taxes
on active businesses such as a U.S. par-
ent’s foreign subsidiary selling prod-
ucts in another country.

The deferral principle is also subject
to a big exception in Subpart F of the
tax code. Subpart F provides that de-
ferral of taxes is not permitted for pas-
sive, inherently mobile income such as
interest, dividend, or royalty income.
The reason is that passive income can
be earned anywhere—in the United
States or outside of it—and, if taxes
are deferred on offshore passive in-
come, it would create an enormous in-
centive for U.S. corporations to send
their funds offshore. To eliminate that
incentive, Subpart F makes passive in-
come immediately taxable, even when
the income is offshore. Subpart F’s ef-
fort to remove the incentive to send
U.S. funds offshore, however, has been
largely undermined by regulations,
temporary statutory changes, and
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weak IRS enforcement, not to mention
numerous tax gimmicks devised by
multinational corporations.

One key problem is the 1997 so-called
‘‘check-the-box” regulation, which al-
lows a business enterprise to declare
what type of legal entity it wants to be
considered for federal tax purposes by
simply checking a box. This rule was
issued by the IRS without any statu-
tory direction. It was intended to stop
expensive and unproductive litigation
and confusion over whether to treat
business entities as taxable entities or
as flow-through entities whose taxes
had to be paid by their owners. It was
in response to many states creating
new business forms in the years leading
up to its adoption. Since different
states used different names with slight-
ly different characteristics, the regula-
tion was intended to help provide relief
for taxpayers who were having dif-
ficulty determining whether they
should be taxed at the entity level, or
have the income pass through to its
owners. It was almost exclusively
viewed as a domestic tax law issue.

Almost as soon as it was issued, how-
ever, multinational corporations began
to use the rule, not as a way of deter-
mining who should be taxed, but as a
way to get around paying any taxes at
all on passive offshore income under
Subpart F.

A little over a year after its adop-
tion, after it became clear that the rule
would be abused to circumvent Subpart
F taxation of passive income, Treasury
attempted to revoke the check the box
option. That effort was met with such
opposition from industry groups, how-
ever, that it was abandoned. In 2006, in
response to corporate pressure to pro-
vide a statutory basis for the check
the-box rule, Congress enacted Section
954(c)(6), the so-called CFC look-
through rule, which excludes certain
passive income transferred between re-
lated offshore entities from Subpart F
taxation. That provision was so costly,
however, that it was enacted for only a
three-year period. After it expired in
2009, the provision was revived and has
been twice extended, both times on a
temporary basis. It is currently in ef-
fect, but will expire at the end of this
year unless extended again.

Using the check-the-box and CFC
look-through rules to avoid Subpart F
taxation requires planning and mul-
tiple offshore subsidiaries, which is
why it benefits large multinational
corporations, giving them an advan-
tage over their domestic competitors.
One common tactic has been for a U.S.
parent corporation to establish an off-
shore subsidiary that earns active sales
income whose taxes can be deferred in-
definitely. The U.S. parent also estab-
lishes other subsidiaries in tax havens
and typically drains money from the
active business by requiring it to pay
dividends, interest on intercompany
loans, royalty income, or licensing fees
to the tax haven subsidiaries. Then, in-
stead of paying taxes on that passive
income under Subpart F, the U.S. par-
ent uses the check-the-box rule to
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treat its tax haven subsidiaries as ‘‘dis-
regarded entities,” making them invis-
ible for U.S. tax purposes and leaving
only the active business whose taxes
can be deferred indefinitely.

The 2012 Apple hearing held by my
Subcommittee provided a real life ex-
ample. That hearing disclosed that
Apple Inc., the U.S. parent, formed
three wholly owned subsidiaries in Ire-
land, as well as subsidiaries in other
countries that actually sold Apple
products in Europe, Asia and Africa.
Apple required the sales businesses to
transfer most of their profits to one of
the Irish subsidiaries, Apple Sales
International, through licensing and
other fees. In three years, those busi-
nesses sent sales revenues to Apple
Sales International totaling $74 billion.
Apple Sales International did not keep
all of those funds; it issued dividends
totaling $30 billion to another Apple
Irish subsidiary, Apple Operations
International. Under Subpart F, both
Apple Sales International and Apple
Operations International should have
paid U.S. taxes on the passive income
they received, but neither did. Instead,
Apple Inc. used check-the-box to treat
its Irish subsidiaries as disregarded en-
tities for tax purposes and then de-
ferred taxes on the sales income of
their active business subsidiaries, even
though those businesses did not actu-
ally retain most of the sales income.
The end result was that check-the-box
enabled Apple to circumvent Subpart
F’s immediate taxation of its offshore
passive income.

The loss to the U.S. Treasury from
these types of offshore check-the-box
arrangements is enormous. Investiga-
tions conducted by my Subcommittee
have found, for example, that for fiscal
years 2009, 2010 and 2011, Google used
check-the-box to defer taxes on over
$24.2 billion in offshore passive income
covered by Subpart F. Microsoft de-
ferred $21 billion in the same period.

Section 304 would put an end to this
type of tax avoidance and revitalize
Subpart F by prohibiting the applica-
tion of the check-the-box rule to off-
shore entities and by eliminating the
CFC look-through rule altogether. The
Joint Committee on Taxation has esti-
mated that this provision would raise
$78 billion over ten years.

SECTION 305—PROHIBITION ON OFFSHORE LOAN

ABUSE

The final provision in the bill, Sec-
tion 305, addresses another offshore
abuse uncovered by my Subcommittee:
the misuse of tax provisions that allow
offshore funds to be repatriated tax
free to the United States when pro-
vided as short term loans.

To understand this Section, it is
again important to examine some gen-
eral tax principles. One of those prin-
ciples is that a U.S. parent corporation
is supposed to be taxed on any profits
sent to it by an offshore subsidiary,
which is often called ‘‘repatriation.”” If
an offshore subsidiary loans money to
its U.S. parent, that is also subject to
U.S. taxes. In both cases, the funds
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sent to the United States are to be
treated as taxable dividends.

Once again, however, those simple
tax principles have been subverted in
practice by complex exclusions and
limitations. Section 956 of the tax code
is the provision that makes a loan from
an offshore affiliate to a U.S. parent
subject to U.S. tax. Although the law
contains no exceptions or limits on the
loans covered, the IRS has issued regu-
lations that create exceptions for cer-
tain types of short term loans. The IRS
regulations provide, for example, that
offshore loans may be excluded from
taxation if they are repaid within 30
days, as are all loans made over the
course of a year if they are outstanding
for less than 60 days in total. In addi-
tion, the IRS permits a controlled for-
eign corporation—a CFC—to loan off-
shore funds to a related U.S. entity to
escape U.S. taxation, if the loan is ini-
tiated and concluded before the end of
the CFC’s calendar quarter. Those
loans are not subject to the 30 day
limit, and don’t count against the ag-
gregate 60 day limit for the fiscal year.
The IRS has also declared that the lim-
itations on the length of loans apply
separately to each CFC of a U.S. cor-
poration. So when aggregated, all loans
for all CFCs could be outstanding for
more than 60 days in total.

An investigation conducted by my
Subcommittee found that U.S. multi-
nationals have used the IRS’ con-
voluted short term loan provisions to
orchestrate a constant stream of off-
shore loans from their foreign subsidi-
aries without ever exceeding the 30 or
60 day limits or extending over the end
of a CFC’s quarter. Instead of ensuring
that taxes are paid on offshore funds
returned to the United States, Section
956 has been converted by the IRS regu-
lations into a mechanism used to get
billions of dollars back into the United
States tax free.

This offshore tax scheme was illus-
trated in a 2012 Subcommittee hearing
that showed how Hewlett-Packard has,
for years, used a short term loan pro-
gram to avoid paying U.S. taxes on bil-
lions of dollars in offshore income used
to run its U.S. operations. Hewlett-
Packard obtained the offshore cash by
directing two of its controlled foreign
corporations in Belgium and the Cay-
man Islands to provide serial, alter-
nating loans to its U.S. operations. For
a four year period, from March 2008 to
September 2012, Hewlett-Packard used
those intercompany loans to seam-
lessly provide an average of about $3.6
billion per day for use in its U.S. oper-
ations, claiming the funds were tax-
free, short term loans of less than 30
days duration under Section 956.

Section 305 would put an end to this
repatriation sleight of hand by elimi-
nating the provision allowing offshore
funds returned to the United States
under the guise of short term loans to
escape U.S. taxation. Instead, it would
reaffirm the general principle that off-
shore funds returned to the United
States are subject to U.S. taxes.
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Conclusion. Offshore tax abuses eat
at the fabric of society, not only by
widening deficits and robbing health
care, education, and other needed gov-
ernment services of resources, but also
by undermining public trust—making
law-abiding taxpayers feel like they
are being taken advantage of when
they pay their fair share. Tax law is
complicated, and where most Ameri-
cans see an inscrutable maze, too many
profitable companies and wealthy indi-
viduals see an opportunity to avoid
paying taxes. Our commitment to
crack down on their tax-avoidance
schemes must be as strong as their de-
termination to get away with ripping
off Uncle Sam and moving their tax
burden onto the backs of the rest of
American taxpayers.

Our nation is suffering greatly from
the effects of sequestration, which were
brought on by our failure to reach an
agreement on a balanced mix of spend-
ing cuts and revenue increases. If we
are serious about finding a solution to
mindless sequestration cuts and our
nation’s repeated budget battles, we
must look at the offshore tax avoid-
ance abuses that rob our Treasury of
the funds needed to pay our soldiers,
help the sick, research cures for dis-
eases, educate students, and invest in
our future. Putting the burden of fund-
ing our government on the backs of
hardworking American families and
domestic businesses, while letting a so-
phisticated minority of multinational
corporations get away with these types
of offshore gimmicks, is grossly unfair.

We can fight back against offshore
tax abuses if we summon the political
will. The Stop Tax Haven Abuse Act,
which is the product of years of work,
including hearings and reports of the
Permanent Subcommittee on Inves-
tigations, offers the tools needed to
close the tax haven loopholes and use
the hundreds of billions of dollars
which will come to our Treasury as
part of a sensible balanced deficit re-
duction substitute for the damaging
irrationality of sequestration.

Mr. President, I ask unanimous con-
sent that a summary of the bill be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD as follows:

SUMMARY OF THE STOP TAX HAVEN ABUSE

ACT, SEPTEMBER 19, 2013

The Levin-Whitehouse-Begich-Shaheen
Stop Tax Haven Abuse Act would:

TITLE I—DETERRING THE USE OF TAX HAVENS

FOR TAX EVASION

Authorize special measures to stop off-
shore tax abuse (§101) by allowing Treasury
to take specified steps against foreign juris-
dictions or financial institutions that im-
pede U.S. tax enforcement, including prohib-
iting U.S. banks from doing business with a
designated foreign bank.

Strengthen FATCA (§102) by clarifying
when, under the Foreign Account Tax Com-
pliance Act, foreign financial institutions
and U.S. persons must report foreign finan-
cial accounts to the IRS.

Establish rebuttable presumptions to com-
bat offshore secrecy (§102) in U.S. tax and se-
curities law enforcement proceedings by
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shifting to the U.S. taxpayer, who takes ad-
vantage of the related loopholes, the burden
of proving: who controls an offshore entity;
when money sent to or received from off-
shore is taxable income; and when offshore
accounts have sufficient funds to trigger a
reporting obligation.

Stop companies incorporated offshore but
managed and controlled from the United
States from claiming foreign status (§103)
and avoiding U.S. taxes on their foreign in-
come by treating them as U.S. domestic cor-
porations for tax purposes.

Strengthen detection of offshore activities
(§104) by requiring U.S. financial institutions
that open accounts for foreign entities con-
trolled by U.S. clients or open foreign ac-
counts in non-FATCA institutions for U.S.
clients to report the accounts to the IRS.

Close the offshore swap payments loophole
(§105) by treating swap payments that origi-
nate in the United States as taxable U.S.
source income.

TITLE II-OTHER MEASURES TO COMBAT TAX

HAVEN ABUSES

(Require annual country-by-country re-
porting (§201) by SEC-registered corpora-
tions to disclose their 7, employees, gross
revenues, and tax payments on a per country
basis.

Establish a penalty on corporate insiders
who hide offshore holdings (§202) with a secu-
rities law fine of up to $1 million per viola-
tion.

Require anti-money laundering programs
(§8§203 and §204) for private funds and forma-
tion agents to ensure they screen high risk
clients and offshore funds.

Strengthen John Doe summons (§205) by
streamlining court procedures used by the
IRS to obtain these summons, while also
strengthening court oversight.

Combat hidden foreign financial accounts
(§206) by facilitating IRS use of Foreign
Bank Account Reports and Suspicious Activ-
ity Reports, and simplifying penalties for un-
reported foreign accounts.

TITLE III—ENDING CORPORATE OFFSHORE TAX

AVOIDANCE

Eliminate incentives for offshoring jobs
and operations (§301) by deferring corporate
tax deductions for expenses related to de-
ferred income so that, for example, a U.S.
corporation could not take a tax deduction
for building a plant offshore until it also de-
clared and paid taxes on income produced by
that plant.

Stop foreign tax credit manipulation (§301)
by requiring foreign tax credits to be consid-
ered on a pooled basis.

Limit incentives to move intellectual
property and related marketing rights off-
shore (§§302 and 303) by taxing excess income
earned from transferring that property off-
shore to a related foreign entity, and by al-
lowing the IRS to use common sense meth-
ods to value the transferred property.

Repeal check-the-box rule for foreign enti-
ties and CFC look-through rule (§304) to stop
U.S. multinationals from disregarding their
offshore subsidiaries to avoid U.S. taxes on
passive income.

Stop offshore loan abuse (§305) by pre-
venting multinationals from artificially re-
patriating offshore funds tax-free by treating
them as short-term loans from their offshore
subsidiaries to their U.S. operations.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, I applaud
the senior Senator from Michigan for
his persistence on this matter. He has
brought the attention of the Senate to
it time and time again, as well as that
of the American public. Let us hope he
is listened to. He should be.
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Mr. LEVIN. I thank my good friend
from Vermont.

SUBMITTED RESOLUTIONS

SENATE RESOLUTION 241—ATU-
THORIZING EXPENDITURES BY
THE SPECIAL COMMITTEE ON
AGING

Mr. NELSON submitted the following
resolution; from the Special Com-
mittee on Aging; which was referred to
the Committee on Rules and Adminis-
tration:

S. REs. 241

Resolved,

SECTION 1. GENERAL AUTHORITY.

In carrying out its powers, duties, and
functions imposed by section 104 of S. Res. 4,
agreed to February 4, 1977 (95th Congress),
and in exercising the authority conferred on
it by such section, the Special Committee on
Aging (in this resolution referred to as the
‘“‘committee’) is authorized from October 1,
2013, through September 30, 2014 and October
1, 2014, through February 28, 2015, in its dis-
cretion to—

(1) make expenditures from the contingent
fund of the Senate;

(2) employ personnel; and

(3) with the prior consent of the Govern-
ment department or agency concerned and
the Committee on Rules and Administration,
use on a reimbursable or nonreimbursable
basis the services of personnel of any such
department or agency.

SEC. 2. EXPENSES.

(a) PERIOD ENDING SEPTEMBER 30, 2014.—
The expenses of the committee for the period
October 1, 2013 through September 30, 2014
under this resolution shall not exceed
$2,375,377, of which amount, not to exceed
$10,000 may be expended for the training of
the professional staff of the committee
(under procedures specified by section 202(j)
of the Legislative Reorganization Act of 1946
(2U.8.C. 72a()))).

(b) PERIOD ENDING FEBRUARY 28, 2015.—The
expenses of the committee for the period Oc-
tober 1, 2014 through February 28, 2015 under
this resolution shall not exceed $989,740, of
which amount, not to exceed $4,000 may be
expended for the training of the professional
staff of the committee (under procedures
specified by section 202(j) of the Legislative
Reorganization Act of 1946 (2 U.S.C. 72a(j))).
SEC. 3. REPORTING LEGISLATION.

The committee shall report its findings,
together with such recommendations for leg-
islation as it deems advisable, to the Senate
at the earliest practicable date, but not later
than February 28, 2015.

SEC. 4. EXPENSES AND AGENCY CONTRIBUTIONS.

(a) EXPENSES OF THE COMMITTEE.—

(1) IN GENERAL.—Except as provided in
paragraph (2), expenses of the committee
under this resolution shall be paid from the
contingent fund of the Senate upon vouchers
approved by the chairman of the committee.

(2) VOUCHERS NOT REQUIRED.—Vouchers
shall not be required for—

(A) the disbursement of salaries of employ-
ees paid at an annual rate;

(B) the payment of telecommunications
provided by the Office of the Sergeant at
Arms and Doorkeeper;

(C) the payment of stationery supplies pur-
chased through the Keeper of the Stationery;

(D) payments to the Postmaster of the
Senate;

(E) the payment of metered charges on
copying equipment provided by the Office of
the Sergeant at Arms and Doorkeeper;
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(F') the payment of Senate Recording and
Photographic Services; or

(G) the payment of franked and mass mail
costs by the Sergeant at Arms and Door-
keeper, United States Senate.

(b) AGENCY CONTRIBUTIONS.—There are au-
thorized such sums as may be necessary for
agency contributions related to the com-
pensation of employees of the committee
from October, 1, 2013, through September 30,
2014, and October 1, 2014, through February
28, 2015, to be paid from the appropriations
account for ‘‘Expenses of Inquiries and Inves-
tigations’ of the Senate.

——
SENATE RESOLUTION  242—SUP-
PORTING THE GOALS AND
IDEALS OF “GROWTH AWARE-
NESS WEEK”

Mr. KIRK submitted the following
resolution; which was referred to the
Committee on the Judiciary:

S. RES. 242

Whereas, according to the Pictures of
Standard Syndromes and Undiagnosed Mal-
formations database (commonly known as
the “POSSUM” database), more than 600 se-
rious diseases and health conditions cause
growth failure;

Whereas health conditions that cause
growth failure may affect the overall health
of a child;

Whereas short stature may be a symptom
of a serious underlying health condition;

Whereas growth failure in children is often
undiagnosed;

Whereas, according to the MAGIC Founda-
tion for Children’s Growth, 48 percent of
children in the United States who were eval-
uated for the 2 most common causes of
growth failure were undiagnosed with
growth failure;

Whereas the longer a child with growth
failure goes undiagnosed, the greater the po-
tential for damage and higher costs of care;

Whereas early detection and a diagnosis of
growth failure are crucial to ensure a
healthy future for a child with growth fail-
ure;

Whereas raising public awareness of, and
educating the public about, growth failure is
a vital public service;

Whereas providing resources for identifica-
tion of growth failure will allow for early de-
tection; and

Whereas the MAGIC Foundation for Chil-
dren’s Growth has designated the third week
of September as ‘‘Growth Awareness Week’’:
Now, therefore, be it

Resolved, That the Senate—

(1) designates the third week of September
2013 as ‘‘Growth Awareness Week”’; and

(2) supports the goals and ideals of
“Growth Awareness Week”’.

———
SENATE RESOLUTION 243—AU-

THORIZING EXPENDITURES BY
THE COMMITTEE ON VETERANS’
AFFAIRS

Mr. SANDERS submitted the fol-
lowing resolution; from the Committee
on Veterans’ Affairs; which was re-
ferred to the Committee on Rules and
Administration:

S. RES. 243

Resolved, That, in carrying out its powers,
duties, and functions under the Standing
Rules of the Senate, in accordance with its
jurisdiction under Rule XXV of such rules,
including holding hearings, reporting such
hearings, and making investigations as au-
thorized by paragraphs 1 and 8 of Rule XXVI
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