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Yet there is one group of energy producers
that are not being prosecuted for Kkilling
birds: wind-power companies. And wind-pow-
ered turbines are killing a vast number of
birds every year.

A July 2008 study of the wind farm at
Altamont Pass, Calif., estimated that its
turbines kill an average of 80 golden eagles
per year. The study, funded by the Alameda
County Community Development Agency,
also estimated that about 10,000 birds—near-
ly all protected by the migratory bird act—
are being whacked every year at Altamont.

Altamont’s turbines, located about 30
miles east of Oakland, Calif., kill more than
100 times as many birds as Exxon’s tanks,
and they do so every year. But the Altamont
Pass wind farm does not face the same
threat of prosecution, even though the bird
kills at Altamont have been repeatedly docu-
mented by biologists since the mid-1990s.

The number of birds killed by wind tur-
bines is highly variable. And biologists be-
lieve Altamont, which uses older turbine
technology, may be the worst example. But
that said, the carnage there likely represents
only a fraction of the number of birds killed
by windmills. Michael Fry of the American
Bird Conservancy estimates that U.S. wind
turbines kill between 75,000 and 275,000 birds
per year. Yet the Justice Department is not
bringing cases against wind companies.

‘““Somebody has given the wind industry a
get-out-of-jail-free card,” Mr. Fry told me.
“If there were even one prosecution,” he
added, the wind industry would be forced to
take the issue seriously.

According to the American Wind Energy
Association, the industry’s trade associa-
tion, each megawatt of installed wind-power
results in the killing of between one and six
birds per year. At the end of 2008, the U.S.
had about 25,000 megawatts of wind turbines.

By 2030, environmental and lobby groups
are pushing for the U.S. to be producing 20%
of its electricity from wind. Meeting that
goal, according to the Department of En-
ergy, will require the U.S. to have about
300,000 megawatts of wind capacity, a 12-fold
increase over 2008 levels. If that target is
achieved, we can expect some 300,000 birds, at
the least, to be killed by wind turbines each
year.

On its Web site, the Wind Energy Associa-
tion says that bird kills by wind turbines are
a ‘“‘very small fraction of those caused by
other commonly accepted human activities
and structures—house cats kill an estimated
one billion birds annually.”” That may be
true, but it is not much of a defense. When
cats Kkill birds, federal law doesn’t require
marching them to our courthouses to hold
them responsible.

During the late 1980s and early ’90s, Rob
Lee was one of the Fish and Wildlife Serv-
ice’s lead law-enforcement investigators on
the problem of bird kills in Western oil
fields. Now retired and living in Lubbock,
Texas, Mr. Lee tells me that solving the
problem in the oil fields ‘‘was easy and
cheap.”” The oil companies only had to put
netting over their tanks and waste facilities.

Why aren’t wind companies prosecuted for
killing eagles and other birds? ‘“The fix here
is not easy or cheap,”” Mr. Lee told me. He
added that he doesn’t expect to see any pros-
ecutions of the politically correct wind in-
dustry.

This is a double standard that more peo-
ple—and not just bird lovers—should be pay-
ing attention to. In protecting America’s
wildlife, federal law-enforcement officials
are turning a blind eye to the harm done by
‘“‘green’’ energy.

————
RECESS APPOINTMENTS

Mr. ALEXANDER. Madam President,
last Friday, a three-judge panel of the
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U.S. Court of Appeals for the District
of Columbia issued a decision that ba-
sically said the era of recess appoint-
ments is over. The three-judge court
unanimously ruled that President
Obama, on January 4, 2012, made three
recess appointments which were uncon-
stitutional, and, therefore, said the
court, these three individuals—one who
is already gone from the NLRB—so0 two
NLRB individuals who were in the case
that was before this court hold their
seats unconstitutionally.

The Chairman of the National Labor
Relations Board nevertheless said, in
effect, that the NLRB is open for busi-
ness. I respectfully suggest that a dif-
ferent sign should go up—‘‘help want-
ed; nominations needed’’—and that the
two NLRB members whose recess ap-
pointments were unconstitutional
should leave the NLRB because the de-
cisions in which they participated—and
there were 219 of them—cannot be valid
if they are challenged, just as this 1 de-
cision was vacated, because since they
were unconstitutionally there, the
NLRB did not have a quorum, and
therefore, when those decisions are
challenged, under the ruling of this
court, those decisions cannot stand.
They are important decisions. As the
Senator from Wyoming undoubtedly
will mention more about, they involved
some controversial issues.

Several observers have said the
court’s decision is broad. In fact, it is a
breathtaking decision. It is a bold deci-
sion. But by all standards, it seems to
be the correct decision. This is why I
say that if you take an American his-
tory book in one hand and the U.S.
Constitution in the other and you read
them both at the same time, you see
that the Constitution, which was rati-
fied a long time ago—before 1800—has
in it article II, section 2, which says
that the President may make nomina-
tions of a number of people, such as
soon-to-be Secretary of State KERRY,
who was confirmed yesterday—a num-
ber of people—but that those nomina-
tions require the advice and consent of
the Senate.

We have done some work here in the
Senate over the last 2 years, and we
have improved the nomination process.
We have eliminated a number of the
nominations that are subject to advice
and consent. We have made it easier for
people to move through, and we have
expedited a large number of those. For
example, 273 of the 1,100 nominations
that require advice and consent can be
sent right to the desk by the President,
and if a single Senator does not want it
to go through the entire process, after
the relevant committee gets all the
relevant information, the majority
leader can just move, after 10 days, to
confirm that person. But if it is a Sec-
retary of State or if it is a Secretary of
Defense or if it is a member of the Na-
tional Labor Relations Board, the Sen-
ate has a constitutional responsibility
to consider those nominees.

I would suspect that the advice and
consent role of the Senate is probably
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our best known power. It is the title of
a book that Allen Drury wrote that
came out, I think, in the late 1950s.
Most Americans know about the advice
and consent role of the Senate, and
they know why we have it. We have it
because our Founders put their necks
on the line in a revolution against a
King, and they did not want an impe-
rial Presidency. So they put into place
a system of checks and balances, which
is being exercised this very moment be-
cause of the courts saying that the
President’s use of the—I ask unani-
mous consent for another 3 minutes,
please.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

Without objection, it is so ordered.

Mr. ALEXANDER. Madam President,
I believe we have 30 minutes for this
discussion; is that right?

The ACTING PRESIDENT pro tem-
pore. Twenty-three minutes remains.

Mr. ALEXANDER. Yes. I thank the
Chair.

So as we look back over the history
of checks and balances and the impe-
rial Presidency and the importance of
making certain we do not have an im-
perial Presidency, we are reminded the
reason we did that was a single word:
liberty—the revulsion by the Founders
who created this system and who then
made sure our President was a Presi-
dent, not a King. And George Wash-
ington, who exercised great modesty
and restraint, impressed into the
American character his own modesty
and restraint when he asked that he be
called ‘““Mr. President,” not something
more grand, when he retired to Mount
Vernon after two terms, when he could
have been President of the United
States for life.

So that is what the Constitution
talked about. It said that for these im-
portant positions, the President may
nominate, but if the Senate does not
confirm them, they cannot serve.

There is also a provision toward the
end of article II, section 2 about recess
appointments. Here is what the court
said when it got out its American his-
tory book and began to compare that
with the Constitution: This was writ-
ten for a time when it took Senator
Houston of Texas—I ask, Madam Presi-
dent, that I have time to speak in
morning business.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. ALEXANDER. So this was writ-
ten at a time when Senator Sam Hous-
ton of Texas had to ride a horse, get on
a steamboat, get in a stagecoach, and
make his way to Washington over a pe-
riod of 5 or 6 or 7 weeks, and the same
to go home; and when President Polk
had a vacancy in 1846 in the Attorney
General’s Office and wrote a letter to
someone in New Hampshire and invited
him to take the position and that took
2 or 3 weeks to get the letter, and then
in 2 or 3 weeks back came the answer:
No.

Communication was a little different
back then, so it was necessary, for the
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government to operate, to put into the
Constitution that when the Congress,
the Senate was home—which meant all
over this big, grand country, before the
days of communication and travel—
that during a 4- or 5- or 6-month period,
the President could appoint someone to
that position during the recess, the
Constitution says.

The Constitution says, according to
the court, that when a vacancy occurs
during the recess, the President may
make an appointment during that re-
cess. So the court was talking about
only one recess, and that is the one be-
tween the annual sessions of Con-
gress—the one between when we end in
2012 and start in 2013.

Since that time, starting right after
the Civil War, the President and Con-
gress have been inventing these various
ideas about other recesses. We even got
down to the idea where we created hav-
ing a recess for 3 days and then having
a pro forma session to prevent the
President from making any, quote, re-
cess appointment during that time.
But what the court has said is that all
that does not really matter, that the
only recess during which a President
may make an appointment is between
the end of an annual session and the
beginning of the next.

I believe the ruling is correct. I be-
lieve it will be affirmed. I have no idea
whether the Supreme Court will affirm
it in whole, but surely they will at
least say that the Senate itself—not
the President—will decide when the
Senate is in session and when the Sen-
ate is in recess, and if they do that, the
era of the recess appointment is likely
over. There is no need for a recess ap-
pointment in a modern era where the
Senate is in session almost all the
time. And the recess appointment has
become wused by Presidents to get
around the checks and balances that
are in article II, section 2 of the Con-
stitution that provide liberty for the
citizens of this country by avoiding an
imperial Presidency.

So I call on the NLRB to take down
the ‘“‘open for business’ sign and put up
one that says ‘‘help wanted; nomina-
tions accepted.” The NLRB can do a
number of things, but the Board cannot
as long as it does not have a quorum.
And the two members who are there
unconstitutionally should leave their
positions immediately, and accept no
more pay.

Madam President, the Senator from
Wyoming has been a leader on this
issue, and I would like to now yield the
floor and listen to his remarks.

The ACTING PRESIDENT pro tem-
pore. The Senator from Wyoming.

Mr. BARRASSO. Madam President, I
agree completely with my colleague,
who has really shown significant lead-
ership in this area, worked closely on
it. He has been a Governor for two
terms, Lknows about appointments,
knows about advice and consent.

What we have seen from this Presi-
dent of the United States, just last
January, is a flagrant disregard for the
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Constitution and the laws of this land
by bypassing the Senate and appoint-
ing three members to the National
Labor Relations Board, claiming—
claiming—the Senate was in recess,
even though the Senate was meeting
regularly in pro forma sessions. So last
week the U.S. Court of Appeals for the
District of Columbia ruled unani-
mously—unanimously—that those uni-
lateral appointments were unconstitu-
tional.

It is interesting because I saw the
whip of the Senate Democrats on one
of the television shows this weekend,
and he said: Well, we need to make sure
people have plenty of time for hear-
ings. They did not have hearings.

Madam President, the Democrats are
in control of the Senate. They could
have called hearings but chose not to.
The President let these vacancies sit
for long periods of time, and only in
the middle of December of 2011 did he
even put names up and then sum-
marily, just a few weeks later, went
and unilaterally appointed them. The
Senate was really never consulted. The
Senate did not have an opportunity to
advise and consent. That is why I use
the word ‘‘flagrant” in terms of the
President’s bypassing of the Senate in
making these alleged recess appoint-
ments.

Well, over the weekend, newspapers
across this country reported on this
consequential ruling by the court and
what it will mean for the administra-
tion going forward.

The Wall Street Journal called it
“Obama’s Abuse of Power’—abuse—
abuse of power.

Politico said: ‘‘President Obama’s
Recess Appointment Bet Sours.”

Investor’s Business Daily reported:
“Court Finally Reins in Obama’s Impe-
rial Presidency.”

The Washington Post explained:
“Court Says Obama Exceeded Author-
ity in Making Appointments.”’

The Los Angeles Times reported:
“Court Rules Obama’s Recess [Appoint-
ments] Are Illegal”’—illegal.

After we go on reading through all of
this, after this court ruling, the White
House should finally realize—finally
realize—that the President’s power to
use recess appointments is not unlim-
ited.

The court’s decision reaffirms that
America’s Founding Fathers provided
the Senate—the Senate—a responsi-
bility, a duty to advise and consent,
and they did it with the strong, co-
equal responsibility on important
nominations.

Well, let’s take a look at what the
U.S. Court of Appeals for the District
of Columbia actually ruled when they
talked about the President’s so-called
recess appointments.

The court said:

An interpretation of ‘‘the Recess’ that
permits the President to decide when the
Senate is in recess would demolish—

“Demolish,” the court said—

the checks and balances inherent in the ad-
vice-and-consent requirement, giving the
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President free rein to appoint his desired
nominees at any time he pleases, whether
that time be a weekend, lunch, or even when
the Senate is in session and he is merely dis-
pleased with its inaction.

The court went on to say: ‘“This can-
not be the law.”

I agree completely with the court,
which is why I am here on the floor of
the Senate with my colleagues. Sen-
ator JOHANNS, also a former Governor,
is with us today. These are individuals
who understand the importance of ad-
vice and consent. And again, as to Sen-
ator JOHANNS, he has been a Cabinet
member. He has been subjected to the
process of advice and consent, and he
knows how important that is in the
balance of power, in how Washington
and our Nation are supposed to work
by the Constitution.

As the court wrote, ‘‘Allowing the
President to define the scope of his own
appointments power would eviscerate
the Constitution’s separation of pow-
ers.”

The court added, ‘It would make lit-
tle sense to extend [the recess appoint-
ment authority] to any intrasession
break’ because the ability to make re-
cess appointments would swallow the
advice-and-consent role of the Senate.

Because of the President’s illegit-
imate appointments, the NLRB is now
operating under a cloud of uncertainty
all across the country in all of their
regulations and rules. That is why
shortly after the appointments, the
President’s appointees to the NLRB—
Sharon Block, Terence Flynn, and
Richard Griffin—began issuing orders
and opinions in labor disputes. So they
have been doing that now for over a
year.

All of those decisions that the Board
issued by a quorum made up by those
members—there were over 200 of those
rulings coming out in the past year—
are subject to challenge and to invali-
dation. We have heard from Senator
ALEXANDER on one of those having to
do with micro unions. Another had to
do with collection of union dues even
after the contracts had expired. On and
on and on, numbers of rulings, over 200
have been made. They are all subject to
challenge and invalidation because
there was no legitimate quorum for the
National Labor Relations Board. At
this moment it is practically impos-
sible for anyone to know which NLRB
decisions are valid and which are not.
It is my opinion that none of them
should be valid. But it is time to stop
this regulatory train wreck from get-
ting any worse. That is why this week
I am introducing a bill that will freeze
any decisions, any regulations, any rul-
ings made by this unconstitutionally
appointed and invalid quorum of the
National Labor Relations Board. Until
we have final resolution from the
courts, the NLRB should not be able to
move forward and create even more un-
certainty across this country.

We would not be in this position if
the President of the United States had
done what legally he is mandated to
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do, which is work with Congress and
follow the Constitution. I hope that
court ruling serves as a wakeup call for
President Obama and for his entire ad-
ministration. Instead of going around
Congress, instead of going around the
Constitution, it is time for the Obama
administration to work with us on
nominations.

I see the Senator from Nebraska is
here, the former Governor, former Cab-
inet member. I look forward to hearing
his comments as well.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Nebraska.

Mr. JOHANNS. Madam President, I
rise today, first of all, to say thank
you to Senator BARRASSO and Senator
ALEXANDER for speaking so forcefully
on this issue. All of us in this body are
elected officials and we take an oath.
In that oath, we raise our right hand
and we promise our Nation that we will
uphold the Constitution of the United
States, this very sacred document that
has so soundly guided our great coun-
try from one decade to another, one
century to another, one generation to
another.

In fact, many of my colleagues in
Congress took that oath earlier this
month. Just 10 days ago, President
Obama took the Presidential oath of
office with great pomp and cir-
cumstance. We were all on the plat-
form with him. He promised the Nation
that he would preserve and defend the
Constitution of the United States. But
I fear that now what we are seeing is a
flaunting of that very document.

You see, the DC Court of Appeals
ruled that the President violated the
Constitution with his appointment of
three members to the National Labor
Relations Board. I read the opinion. I
saw no other solution than to ask these
individuals to leave. The truth of the
matter is they are not constitutionally
there and need to leave.

This request was not about a per-
sonal preference or an attitude about
any one individual. It was not about
their qualifications. It was about the
oath of office we take. And that oath of
office says we will uphold the Constitu-
tion. The NLRB appointments were un-
constitutional because the President
only has the power to bypass our ad-
vice-and-consent role here in the Sen-
ate under the language of the Constitu-
tion. The court unequivocally found
that the appointments were made last
January while the Senate was not in
recess, and were therefore void. There-
fore, the President could not use the
recess appointments clause of the Con-
stitution to appoint these individuals.
The ruling correctly concludes: ‘Al-
lowing the President to define the
scope of his own appointments power
would eviscerate the Constitution’s
separation of powers.”

The separation of powers is a critical
safeguard to ensure that one branch of
government does not overstep the
other. The court goes on to say that al-
lowing these nominations to stand
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“would wholly defeat the purpose of
the Framers in the careful separation
of powers.”

Additionally, because these appoint-
ments were unconstitutional, the board
lacked the quorum necessary to make
decisions over the past year. This calls
into question over 200 rulings of the
board since last January. I personally
believe that there is no doubt, if they
are not constitutionally there, if they
are there violating the Constitution,
then all of their rulings, all of their
regulations, all of their actions as a
board are invalid and void.

That is why I wrote last Friday to
the Government Accountability Office
asking them to report to us every sin-
gle decision they had made that was in
excess of their powers to be there. You
would think it would be common sense
that the board would suspend all fur-
ther action. You know, as a former
member of the Cabinet, it never oc-
curred to me that I had the right to ig-
nore court decisions. I cannot imagine.
The Chairman of the NLRB said this,
“The board respectfully disagrees with
the decision.” The Chairman indicates
they will continue to conduct business
as usual, even though a unanimous ap-
peals court has deemed the appoint-
ments of all but one member of the
board to be unconstitutional. I find
their action absolutely appalling. Deci-
sions by the NLRB are felt across the
country.

It is not fair for the Board to say to
the court: Go pound sand, which is ex-
actly what they are telling this court.
It is already awful that 200 litigants
now have to go through the time and
expense to appeal their rulings. Instead
of continuing business as usual and
issuing more bogus rulings, the Board
should recognize that it is time to
leave and to honor the Constitution.

I will wrap up with this. The D.C. ap-
peals court ruling was a victory for our
system of government. I believe it was
a victory for the Constitution. It en-
sures that no one, including the Presi-
dent of the United States, is above the
Constitution. I simply ask the NLRB,
its members who were unconstitution-
ally appointed, to recognize the sanc-
tity of our Constitution and vacate
their offices immediately. Leave. Let
us in the Senate have the powers
granted to us by the U.S. Constitution
to offer advice and consent to the
President of the United States.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from New York.

(The remarks of Mrs. GILLIBRAND per-
taining to the introduction of S. 179 are
printed in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.”)

———

EXTENSION OF MORNING
BUSINESS
Mrs. GILLIBRAND. Madam Presi-
dent, I ask unanimous consent that the
period of morning business be extended
until 3 p.m., with Senators permitted
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to speak therein for up to 10 minutes
each.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mrs. GILLIBRAND. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER (Ms.
BALDWIN). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BLUNT. I ask unanimous consent
that the order for the quorum call be
rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Missouri is recog-
nized.

(The remarks of Mr. BLUNT per-
taining to the introduction of S. 188 are
located in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.”’)

Mr. BLUNT. I suggest the absence of
a quorum.

The PRESIDING OFFICER (Mr.
HEINRICH). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. KERRY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———
FAREWELL TO THE SENATE

Mr. KERRY. Mr. President, I want to
begin by thanking my colleagues—all
of them—for their unbelievably gen-
erous comments to me personally, in
the committee, on the floor, and in the
halls and at meetings over the course
of the last weeks. I will always be
grateful for our friendships.

I thank my wife Teresa, who is here
with us, and my entire family for their
unbelievable support through this jour-
ney.

Five times Massachusetts has voted
to send me to the U.S. Senate. Yester-
day, nearly three decades after the peo-
ple of Massachusetts first voted me
into this office, the people with whom
I work in the Senate voted me out of
it. As always, I accept the Senate’s
sound judgment.

Eight years ago, I admit that I had a
slightly different plan to leave the Sen-
ate, but 61 million Americans voted
that they wanted me to stay here with
you. So staying here I learned about
humility, and I learned that sometimes
the greatest lesson in life comes not
from victory but from dusting oneself
off after defeat and starting over when
you get knocked down.

I was reminded throughout this jour-
ney of something that is often said but
not always fully appreciated: All of us
Senators are only as good as our staff—
a staff that gives up their late nights
and weekends, postpones vacations,
doesn’t get home in time to tuck chil-
dren into bed, and all of those lost mo-
ments because they are here helping us
serve. They are not elected. They
didn’t get into public service to get
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