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That is the question on the form, and
it has to be answered under oath.

A considerable number of groups ap-
pear to have lied on their applications
for nonprofit status as well as on their
returns, and they have lied with abso-
lutely no consequences.

There is a Pulitzer Prize-winning,
nonpartisan investigative group called
ProPublica. ProPublica has inves-
tigated these 501(c)(4) filings. As part of
their investigation, they looked at 104
different organizations that had re-
ported to the Federal Election Com-
mission or to the State equivalent Fed-
eral elective bodies—104 organizations
that reported electioneering activity,
that they were involved in trying to
elect candidates. In those filings to the
Federal and State election boards, they
said: Here is what we spent on influ-
encing those elections.

ProPublica cross-checked those 104
that had filed statements saying how
much they had spent to influence elec-
tions and 32 of them—32 of them—told
the IRS they spent no money to influ-
ence elections, either directly or indi-
rectly. Both statements cannot be
true. An organization cannot tell one
Federal agency how much they spent
to influence elections and tell another
Federal agency they spent no money to
influence elections and have both
statements be true.

Then we look at these organizations’
behavior and the false statements look
even worse. One organization said it
would spend 50 percent of its effort on
a Web site and 30 percent on con-
ferences. The investigation showed its
Web site consisted of one photograph
and one paragraph; no sign of any con-
ference. The same group declared it
would take contributions ‘‘from indi-
viduals only” and then took $2 million
from PhRMA, the pharmaceutical
lobby.

Another declared to the IRS it had
spent $5 million on political activities,
but it told the Federal Election Com-
mission it had spent $19 million on po-
litical advertisements.

Another pledged its political spend-
ing would be ‘‘limited in amount and
will not constitute the organization’s
primary purpose.’” Then that organiza-
tion went out and spent $70 million on
ads and robocalls in one election sea-
son. It is almost funny it is so bad.

But there is nothing funny about
making a material false statement to a
Federal agency. That is not just bad
behavior, it is a crime. It is a statutory
offense under 18 U.S. Code section 1001.
The Department of Justice indicts and
prosecutes violations of this statute all
the time, but they never do for this.
Never. Why? It appears there is a bad
agreement between the Department of
Justice and the Internal Revenue Serv-
ice that the Department of Justice will
not prosecute false statements if they
are made on this form unless the case
has been referred to them by the IRS.

So that is really scandal two right
there. No matter how flagrant the false
statement, no matter how great the
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discrepancy between the statements
filed with the IRS under oath and the
statements also filed with the Federal
and State election agencies, no matter
how baldly the organization in practice
contradicts how it answered IRS ques-
tions about political activity, the IRS
never makes a referral to the Depart-
ment of Justice. Thirty-two flagrantly
false statements and, as far as anyone
knows, not one referral to the Depart-
ment of Justice as a false statement. It
is a mockery of the law and it is a
mockery of the truth.

There is an easy solution. The De-
partment of Justice prosecutes these
false statements in lots of other in-
stances. Prosecute these. Juries are
good at sorting out what is a lie and
what is not.

Investigations, interviews, state-
ments, and subpoenas can look behind
what appears to be a false statement,
and prosecutors can get a full sense of
the case, in a grand jury, before any
charges are finalized. But they can’t if
they don’t even look.

Right now, multiple organizations lie
with impunity and in large numbers. It
is indeed a scandal that the IRS will
not even make a referral. Frankly, it is
no great credit to the Department of
Justice that the Department will not
act on its own with all of this so public
and so plain. Hiding behind their agree-
ment with the IRS, on these facts, is
not that great Department’s finest
hour.

So it is very wrong. It is very wrong
that the IRS required additional infor-
mation from a number of organiza-
tions—mostly small organizations—
based on a screen that incorporates
those organizations’ tea party orienta-
tion. But it is also very wrong that the
IRS goes AWOL when wealthy and
powerful forces want to break the law
in order to hide their wrongful efforts
at secret political influence. Picking
on the little guy is a pretty lousy thing
to do; rolling over for the powerful and
letting them file false statements is
pretty lousy too. Two scandals. Let’s
not let one drown out the other.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Florida.

Mr. RUBIO. Are we in morning busi-
ness?

The PRESIDING OFFICER. Yes, we
are.

Mr. RUBIO. I don’t anticipate using
it all, but I ask unanimous consent to
be recognized for up to 15 minutes.

The PRESIDING OFFICER. Without
objection.

THE ROLE OF GOVERNMENT

Mr. RUBIO. Thank you. Madam
President, I wanted to come to the
floor to address the news of the last 4
days which I think has shocked the
American people in the wake of a series
of revelations made across news agen-
cies about the role our Federal Govern-
ment has played and the way it has
used its power to intimidate those who
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they believe are not doing what they
want them to do.

For example, we learned last week
from testimony in the House of Rep-
resentatives that there were employees
of the State Department who disagreed
with the direction and the way the gov-
ernment was handling the Benghazi
situation and the word that was being
put out by the State Department. They
disagreed with it. They didn’t like it.
They testified last week they were
made to feel threatened, and the mes-
sage was sent to them very clearly
from the highest levels of the State De-
partment that they should not be talk-
ing or saying the things they were say-
ing. That concerned a lot of people.

Unfortunately, on Friday of last
week, in what I think was an attempt
to bury a story—and there was no way
they were going to bury this one—they
put it out on Friday, which is notori-
ously known as the slowest news day of
the week because it goes into the week-
end and people forget it and move on,
but this one was not easy to forget. On
Friday, we learned the Internal Rev-
enue Service had specifically targeted
organizations in this country because
of their political leanings and affili-
ation.

I understand this is not something
new. People have been complaining
about this for a couple of years;
anecdotally, from organizations across
the country, people coming to us and
saying: We got this weird request from
the IRS asking us for all sorts of
things. We started to hear that every-
where. We still, I think to some level,
have confidence and hope, have the
best hopes of the Federal Government
and the people who work within it. As
we started to hear that more and more,
people became concerned.

So Members of this body wrote let-
ters inquiring of the IRS: Is this going
on? Are groups being targeted because
they are a tea party member or be-
cause they are a 9/12 group? Of course,
the answer they gave was: No, that is
just not true; that is absolutely false.

We know it wasn’t false.

Then the IRS said: But it was just
this group of employees in Cincinnati.
As it turns out, that is not true either.
It was widespread. It was an effort
throughout the IRS to specifically tar-
get groups because they were called tea
party or liberty groups or groups orga-
nized to defend the scope of govern-
ment, groups that are critical of deci-
sions being made by the government.
This is chilling. This was discovered
last Friday and it has only gotten
worse. Every day that goes on we get
more and more information in that re-
gard.

Then the revelation on Monday that
the Justice Department of the United
States—think about that, the chief law
enforcement agency of the country—
had issued this blanket search of the
phone records of I think the Nation’s
largest reporting group, the Associated
Press. I understand if they were going
after a leak that endangered America
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and security; that is one thing. We can
have a debate about that. But they
went much further than that. It was a
blanket request of all of these phone
calls, including the switchboard. Pret-
ty outrageous.

So in the span of 4 days, there were
three major revelations about the use
of government power to intimidate
those who are doing things the govern-
ment doesn’t like.

These are the tactics of the Third
World. These are the tactics of places
that don’t have the freedoms and the
independence we have in this country,
and it is shocking to Americans that
this would come to light in the way it
has.

I submit to my colleagues, however,
that none of this is new; that what we
see emerging is a pattern: a culture of
intimidation, of hardball politics that
we saw both on the campaign trail and
now through the apparatus of govern-
ment. I don’t have enough time in 10 or
15 minutes in morning business to cite
them all, but I will cite a few that have
already been discussed.

Let me tell my colleagues about the
case of a gentleman named Frank
VanderSloot. He was a couple of
things. Mr. VanderSloot was the na-
tional cochair of Mitt Romney’s Presi-
dential campaign. He was also a major
donor to a super-PAC that was sup-
portive of Governor Romney’s cam-
paign.

In April of 2012, President Obama’s
reelection campaign posted on the Web
a list of eight ‘‘wealthy individuals”
with less than reputable records who
were contributing to Mitt Romney. It
was a series called ‘“‘Behind the cur-
tain: A brief history of Romney do-
nors.” It described Mr. VanderSloot as
litigious, combative, and a bitter foe
for the gay rights movement. Curiously
enough, within a few weeks, Mr.
VanderSloot was the subject of not just
one but two IRS audits, one for his per-
sonal life and one for his business. Co-
incidence? Maybe we should find out
through an investigation.

Then we get word of something else.
This is even more—well, equally—out-
rageous. That is the case of this orga-
nization called ProPublica, which was
mentioned a moment ago in relation to
another discussion. I wish to get the
facts exactly right about this. Basi-
cally, as it turns out, the IRS—some-
one in the IRS—released nine pending
confidential applications of conserv-
ative groups to the so-called investiga-
tive reporting agency, this so-called
not-for-profit, impartial—we can have
that debate later, but I don’t want to
be guilty of doing to the donors of that
group what the Obama campaign did to
the donors of Mr. Romney. So let me
just say in response, they sent out in-
formation that was confidential, that
was not public, illegally. They leaked
from the IRS information on nine of
these groups that was then reported on
by this organization, which admitted
that it came from the IRS. Coinci-
dence?
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It doesn’t end there, by the way. This
is not just limited to the IRS. This is a
culture of intimidation, a willingness
to play hardball politics against polit-
ical opponents.

Let’s not forget about the case of
Boeing in South Carolina. Boeing de-
cided to relocate, as any business has a
right to do. In the United States of
America, a business should have the
right to locate its operations in any
State it wants. When Boeing decided to
relocate from Washington State to
South Carolina, the NLRB came after
them in a complaint which they claim
was on the merits, but it was very
straightforward. They were going after
them because the union in Washington
State was upset about the move. In
fact, the case was dropped, partially
because of political pressure but, inter-
estingly enough, the effort was only
abandoned after they negotiated a con-
tract deal with the union.

I can be up here all day, and I intend
to keep coming back to the floor and
citing examples. But the point is, we
have going on now a culture of hard-
ball politics and intimidation, which is
unacceptable and should be chilling to
every Member of this body, Republican
and Democrat.

This is unacceptable behavior. But
this is what we get when an adminis-
tration is all about politics. This ad-
ministration is a 365-day-a-year, year-
round political campaign. Every issue
is a political campaign. Leading up to
the election, and even now, every issue
is a wedge. Few times in the history of
this country has anyone used this of-
fice to drive more wedges among the
American people than this President
and this administration. So, yes, this is
the culture that has been created: They
are bad and we are good. Our enemies
are bad people. The people who dis-
agree with us on policy are bad people.
If you don’t support us on gun, you
don’t care about children and families.
If you don’t support some measure
against religious liberty, you are wag-
ing a war on women. On issue after
issue—a deliberate attempt to divide
the American people against each
other for the purposes of winning an
election.

That is the culture that has been cre-
ated, and that culture leads to this
kind of behavior. Whether it was di-
rected or not, we do not know that. I
am not saying someone picked up the
phone in the White House and said: Do
these audits. Leak this information. I
am saying when you create a culture
where what is rewarded is political ad-
vantage, when you create a culture in
your administration where everything
is politics 24 hours, 7 days a week,
when you create a culture where every
issue that comes before the Congress is
used to divide people against each
other to see who can get the 51 percent
of the next election, when you create a
culture like that, it leads to this kind
of behavior throughout your adminis-
tration.

In the days to come, we will hear
more about this. We have a nominee
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right now to the Labor Department,
who has an admirable personal story
which I admire and applaud, but who
has a history of using the government
and his position in government to in-
timidate people to do what he wants
them to do. I would submit to you that
Mr. Perez’s nomination is bad for the
country in any time, but in this admin-
istration, in this political culture,
after what we have learned in the last
few days, even more so. I hate to single
him out, but that is one of the pending
nominations that is before us. The
point is, my friends, this is what we are
dealing with and a cautionary tale
about expanding the scope and power of
government. Because this same IRS
that was willing to do this—this same
IRS that was willing to target groups
because of their political leanings, this
same IRS that audited Mr.
VanderSloot after he happened to ap-
pear on the Obama enemy list—this
same IRS will now have unfettered
power to come after every American
and ensure that either you are buying
insurance or you are paying them a
tax—every American business.

The front lines of enforcing
ObamaCare fall to the IRS. That is
what happens when you expand the
scope and power of government. It is
always sold as a noble concept. It is al-
ways offered as we are going to give
government more power so they can do
good things for us. But the history of
mankind proves that every time gov-
ernment gets too much power, it al-
most always ends up using it in de-
structive ways against the personal lib-
erties of individuals.

That is why the Framers of our Con-
stitution were so wise to impose real
constitutional limits on the power of
our government, because they knew
from history that this was the case.
That is why our Constitution says that
unless government at the Federal level
is specifically given a power, it does
not have it. That is why it says that.
That is why you see people stand up
here on the floor and fight to protect
the Constitution. That is why these
groups were formed around the coun-
try—everyday Americans from all
walks of life; people, some of whom had
never been involved in politics before,
who joined the tea party movement or
a 9/12 movement—because they feared
the direction our country was going,
and so they stood up and said: This is
wrong.

This is why this adherence to the
Constitution. Because the Constitution
was based on the simple truth that if
government has too much power, it al-
most always ends up destructive.

Our Framers knew better than to
rely on ‘‘good people’ being in govern-
ment to take care of us. They under-
stood that government’s power, in
order for us to have freedom and pros-
perity, necessarily had to be limited—
not because we are antigovernment. Of
course we need a government. Who pro-
vides for our national defense? Who is
supposed to secure our borders? We are



S3508

having this immigration debate. These
are important things our government
needs to do. But if you give it too much
power, it leads to these abuses.

This is why the Constitution was so
wise to limit the power of the Federal
Government to its enumerated powers
and leave to the government closest to
the people most of the powers.

I think we should re-examine all
these decisions that have been made
that have expanded the scope and
power of our government.

I do not know how many people are
aware of this, but early next year every
single one of you is going to have to
buy insurance, health insurance that
the government says is good enough—
maybe not the insurance you are get-
ting today that you are happy with—
and if you do not buy that insurance,
you are going to owe the IRS some
money. That is a tax to me. The same
IRS that has shown a propensity to
target people based on their political
leanings—this is who we have empow-
ered through ObamacCare.

This is what is going on here. It is
not just one scandal at the IRS. It is
about a culture of hardball politics. I
think in the days to come we are going
to learn a lot more about it, and we are
not going to like what we learn.

For example, you think about some
of our most precious freedoms—the
First Amendment right to free speech.
Think about if you are a reporter at
the Associated Press. Think about if
you are a source—unrelated to national
security—to the Associated Press.
Think about if you are a whistleblower,
someone who is blowing the whistle on
government activity because you work
in the government and you think what
the government is doing is wrong.
Think about that for a second.

Now, all of a sudden, what are you
afraid of? I am not calling that re-
porter back because their phone might
be tapped, my number might show up
on their records, because the Justice
Department has just shown they are
willing to do that. Think about the
chilling effect that sends up and down
the government.

If there is wrongdoing somewhere in
the government right now, people are
probably afraid to blow the whistle be-
cause they are afraid they are being
surveilled by the Justice Department
or that the person they are talking to
is being surveilled. That is how out-
rageous this is.

Think about people who are thinking
about getting involved in the political
process, contributing to a group or
speaking out, donating to a campaign
or a candidate, as they are allowed to
do under the Constitution. They do not
want to be the next VanderSloot. They
do not want to be the next guy being
targeted. They do not want to be the
next person being smeared on a Web
site.

This is unacceptable. This is outrage.
And every single Member of this body
should be outraged by this behavior.
This culture of intimidation, these
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hardball politics tactics we cannot
stand for. I hope we will be united in
condemning this and ensuring we get
to the bottom of this with significant
investigations and hearings from the
committees in the Senate that have ju-
risdiction on the matter.

I yield the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
HEINRICH). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mrs. BOXER. I ask unanimous con-
sent that the order for the quorum call
be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

EXECUTIVE SESSION

NOMINATION OF WILLIAM H.
ORRICK, III, TO BE UNITED
STATES DISTRICT JUDGE FOR
THE NORTHERN DISTRICT OF
CALIFORNIA

NOMINATION OF MARILYN B.
TAVENNER TO BE ADMINIS-
TRATOR OF THE CENTERS FOR
MEDICARE AND MEDICAID SERV-
ICES

The PRESIDING OFFICER. Under
the previous order, the Senate will pro-
ceed to executive session and consider
the following nominations, which the
clerk will report.

The legislative clerk read the nomi-
nations of William H. Orrick, III, of the
District of Columbia, to be United
States District Judge for the Northern
District of California; and Department
of Health and Human Services, Marilyn
B. Tavenner, of Virginia, to be Admin-
istrator of the Centers for Medicare
and Medicaid Services.

Mrs. BOXER. Mr. President, what is
the order in terms of the time for the
votes?

The PRESIDING OFFICER. Time is
held until 4:30 and is equally divided.

Mrs. BOXER. Will there be a vote at
4:30?

The
will.

Mrs. BOXER. Thank you very much.
There will be two votes, I understand.

Mr. LEAHY. Mr. President, I noted
last week that Senate Republicans who
have taken such pride in the number of
judicial nominees being confirmed this
year ignore how many were needlessly
delayed from confirmation last year.
There were 11 nominees left pending on
the Senate floor, and another four
nominees who had had hearings and
could have been expedited, as we had
done for many of President Bush’s
nominees, and all could and should
have been confirmed before the end of
last year. Instead, all had to be renomi-
nated, and we are still working
through the resulting backlog. We are
halfway through May, and the Senate
has still not completed action on 4 of

PRESIDING OFFICER. There
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the 15 nominees who could and should
have been confirmed last year.

William Orrick, who the Senate will
finally consider today, is one of those
nominees. He has now been reported
twice with bipartisan support, and he
has spent over 225 days waiting for his
final, Senate confirmation vote. He was
first reported last August. There was
no reason he could not have been con-
firmed last year, especially considering
that he is nominated to fill a judicial
emergency vacancy.

William Orrick is currently Special
Counsel at the law firm Coblentz,
Patch, Duffy & Bass, LLP, where he
previously served as a partner for over
two decades. From 2009 to 2012, he
served in the Department of Justice’s
Civil Division, first as Counselor, and
subsequently, as Deputy Assistant At-
torney General. The ABA Standing
Committee on the Federal Judiciary
unanimously rated William Orrick
“well qualified,” its highest rating. He
has the strong support of his home
State Senators, Senator FEINSTEIN and
Senator BOXER.

Regretably, Senate Republicans have
broken from our traditions and have
taken to opposing judicial nominees
based on those nominees’ efforts on be-
half of clients. They did this when op-
posing nominees like Jeffrey Helmick,
Paul Watford, and, most recently,
Caitlin Halligan, and they are doing it,
again, with William Orrick. They are
opposing William Orrick because he
worked on behalf of his client—the
United States Government—on cases
dealing with Federal preemption in im-
migration.

The criticisms of his supervision and
advocacy on these immigration cases
on behalf of the United States are un-
warranted and, again, reflect a funda-
mental misunderstanding of our legal
system. I have repeatedly noted that
from John Adams to Chief Justice Rob-
erts, that has never before been the
standard by which we consider judicial
nominees. Senate Republicans have
adopted another double standard when
it comes to President Obama’s nomi-
nees.

Further, having reviewed his re-
sponses, I believe that the nominee has
more than adequately responded to the
questions presented to him. It is time
to vote on his nomination and allow
him to work on behalf of the American
people in a judicial emergency district
where the judges have been over-
whelmed with cases.

Because Senate Republicans have de-
layed the confirmations of well-quali-
fied nominees like William Orrick, we
remain 20 confirmations behind the
pace we set for President Bush’s circuit
and district nominees, and vacancies
remain nearly twice as high as they
were at this point during President
Bush’s second term. For all their self-
congratulatory statements, they can-
not refute the following: We are not
even Keeping up with attrition. Vacan-
cies have increased, not decreased,
since the start of this year.



		Superintendent of Documents
	2022-10-10T22:35:16-0400
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




