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As we in New England knew and, of
course, as the people of New Hamp-
shire, and we neighbors in Vermont, es-
pecially knew—he was a skilled and ac-
complished legislator. He was a credit
to this body. He was a catalyst for re-
form. He always Kkept his word. What
was most important to me personally
is that he was a good and close friend.
We traveled together, we worked to-
gether, and we never let our different
political parties get in the way of doing
things that helped our part of the
country or our country at large.

I think he was shaped by his experi-
ence as well as by his Yankee origins.
An Army combat infantry commander,
he saw much action during the Korean
conflict before coming to the Senate.
He had been a widely respected attor-
ney general from New Hampshire.

Senator Rudman embodied the char-
acteristics that many of us call the old
school of Senate values. We served to-
gether on the Appropriations Com-
mittee. We often worked together on
national issues, as well as on behalf of
our two adjoining States. As I said ear-
lier, I quickly learned that when War-
ren Rudman gave his word, you could
count on it.

He served during a time when Sen-
ators would readily put aside party af-
filiations to work together. When
progress required compromise, as it
usually does, he was able to help chart
the way forward to accommodate dif-
ferent viewpoints and interests. Re-
grettably, that kind of bipartisanship
at this point in the Senate’s history is
too rare, and I think we have to work
to recapture it.

In the can-do Yankee spirit, he took
on difficult challenges and stuck with
them. From national security and for-
eign affairs to budget policy, he dug
into pressing and often prickly issues,
and he made a difference.

Well after his retirement from this
body—a voluntary retirement—he con-
tinued to serve the country he loved so
deeply. Well before the attacks on our
Nation of September 11, 2001, he and
former Senator Gary Hart headed a na-
tional advisory panel investigating the
threat of international terrorism. The
sobering conclusions they reached
about our susceptibility to terrorist at-
tacks were prescient, but largely for-
gotten, until 9/11.

When I was asked to serve on the ad-
visory board of the Warren B. Rudman
Center for Justice, Leadership and
Public Policy at the University of New
Hampshire, of course I was pleased to
accept. His legacy will be reflected well
at the Rudman Center, just as his leg-
acy of service and accomplishment will
continue to be reflected and appre-
ciated in this body.

Madam President, as I say this, it
seems perfectly fitting that the distin-
guished senior Senator from New
Hampshire is presiding: The Senate,
and the Nation, are better for Warren
Rudman’s service.
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NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR
2013—Continued

AMENDMENT NO. 3096, AS MODIFIED

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. MERKLEY. Mr. President, I ask
unanimous consent to call up Merkley
amendment No. 3096, as modified.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Oregon [Mr. MERKLEY],
for himself, Mr. PAUL, and Mr. MANCHIN, pro-
poses an amendment numbered 3096, as modi-
fied.

Mr. MERKLEY. I ask unanimous
consent that further reading of the
amendment be waived.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 3096), as modi-
fied, is as follows:

At the end of subtitle B of title XII, add
the following:

SEC. 1221. COMPLETION OF ACCELERATED TRAN-
SITION OF UNITED STATES COMBAT
AND MILITARY AND SECURITY OP-
ERATIONS TO THE GOVERNMENT OF
AFGHANISTAN.

(a) SENSE OF CONGRESS.—It is the sense of
Congress that the President should, in co-
ordination with the Government of Afghani-
stan, North Atlantic Treaty Organization
(NATO) member countries, and other allies
in Afghanistan, seek to—

(1) undertake all appropriate activities to
accomplish the President’s stated goal of
transitioning the lead responsibility for se-
curity to the Government of Afghanistan by
mid-summer 2013;

(2) as part of accomplishing this transition
of the lead responsibility for security to the
Government of Afghanistan, draw down
United States troops to a level sufficient to
meet this goal;

(3) as previously announced by the Presi-
dent, continue to draw down United States
troop levels at a steady pace through the end
of 2014; and

(4) end all regular combat operations by
United States troops by not later than De-
cember 31, 2014, and take all possible steps to
end such operations at the earliest date con-
sistent with a safe and orderly draw down of
United States troops in Afghanistan.

(b) RULE OF CONSTRUCTION.—Nothing in
this section shall be construed to recommend
or support any limitation or prohibition on
any authority of the President—

(1) to modify the military strategy, tac-
tics, and operations of United States Armed
Forces as such Armed Forces redeploy from
Afghanistan;

(2) to authorize United States forces in Af-
ghanistan to defend themselves whenever
they may be threatened;

(3) to attack Al Qaeda forces wherever such
forces are located;

(4) to provide financial support and equip-
ment to the Government of Afghanistan for
the training and supply of Afghanistan mili-
tary and security forces; or

(5) to gather, provide, and share intel-
ligence with United States allies operating
in Afghanistan and Pakistan.

Mr. MERKLEY. Mr. President, I am
pleased to be able to present this
amendment in this Chamber. I appre-
ciate that my lead cosponsor RAND
PAUL and nine other Senators have
signed on to sponsor this amendment.
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This amendment is designed to help
draw down the war in Afghanistan in a
timely and responsible manner. It is
time to bring home our sons and
daughters, our brothers and sisters, our
husbands and our wives as quickly and
as safely as possible and put an end to
America’s longest war.

We went to Afghanistan with two ob-
jectives: destroy al-Qaida training
camps and hunt down those responsible
for 9/11. Our capable American troops
and NATO partners have accomplished
those goals. Afghanistan is no longer,
and has not been for years, an impor-
tant hub for al-Qaida activity. Al-
Qaida has robust operations in a num-
ber of nations around the world, in-
cluding Yemen and Somalia, but not in
Afghanistan.

American forces have also accom-
plished the second objective: capturing
or killing those who attacked America
on 9/11. So it is time to put an end to
this war.

Simply put, we are currently in the
midst of a nation-building strategy
that is not working. It simply makes
no sense to have nearly 70,000 troops on
the ground in Afghanistan when the
biggest terrorist threats are elsewhere.

Our President recognizes this fact
and has committed to a steady course
of drawing down troop levels and hand-
ing over security responsibilities to the
Government of Afghanistan. In con-
trast, the House-passed version of this
bill calls for keeping at least 68,000
troops in Afghanistan through the end
of 2014.

Let me give some details about what
this short amendment does. It is a
sense of Congress resolution that the
President should undertake all appro-
priate activities to accomplish his
stated goal of transitioning the lead re-
sponsibility for security to the Govern-
ment of Afghanistan by midsummer
2013.

This is the President’s goal, and our
team has been working to make this
happen; second, as a part of accom-
plishing this transition of lead respon-
sibility for security to the Government
of Afghanistan, drive down United
States troops to a level sufficient to
meet this goal.

Third, as previously announced by
the President, continue to draw down
U.S. troop levels at a steady pace
through the end of 2014; and, very im-
portantly, end all regular combat oper-
ations by the U.S. troops by not later
than December 31, 2014, and take all
possible steps to end such operations
earlier if it can be done in a manner
consistent with a safe and orderly
drawdown of U.S. troops.

This amendment very clearly sets
out that it is not to be construed that
we are recommending or supporting
any limitation or prohibition on any
authority of the President to modify
the military strategy, tactics, and op-
erations of the U.S. Armed Forces as
such Armed Forces redeploy from Af-
ghanistan. It also clearly notes that we
are not interfering in any way with the
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ability of the United States to author-
ize forces in Afghanistan to defend
themselves whenever they may be
threatened or to attack al-Qaida forces
wherever such forces are located. More-
over, we are not limiting in any way
the provision of financial support and
equipment to the Government of Af-
ghanistan for the training and supply
of Afghan military and security forces,
nor are we interfering with the gath-
ering of intelligence.

Essentially, the amendment boils
down to this: Mr. President, you have
laid out a course to end this war, and
we support you in this effort and en-
courage you to continue this effort
and, if conditions allow, to accelerate
the pace.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. Mr. President, I have
looked at the amendment by the Sen-
ator from Oregon. He has made some
modifications that I think are appro-
priate, and this side has no objection. I
understand, however, that he will in-
sist on a recorded vote, which is his
right. But I see at this time no objec-
tion to the amendment as he describes
it.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. MERKLEY. Mr. President, I ap-
preciate the partnership of my col-
league from Arizona.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. PORTMAN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2995

Mr. PORTMAN. Mr. President, I ask
unanimous consent that the pending
measure be set aside, and I call up
amendment No. 2995.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Ohio [Mr. PORTMAN] pro-
poses an amendment numbered 2995.

Mr. PORTMAN. Mr. President, I ask
that further reading of the amendment
be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To enhance authorities relating to

the admission of defense industry civilians

to certain Department of Defense edu-
cational institutions and programs)

At the end of subtitle E of title X, add the
following:

SEC. 1048. ENHANCEMENT OF AUTHORITIES ON
ADMISSION OF DEFENSE INDUSTRY
CIVILIANS TO CERTAIN DEPART-

MENT OF DEFENSE EDUCATIONAL
INSTITUTIONS AND PROGRAMS.

(a) NAVY DEFENSE PRODUCT DEVELOPMENT
PROGRAM.—Section 7049(a) of title 10, United
States Code, is amended—

(1) in the second sentence, by inserting ‘‘or
professional continuing education certifi-
cate’ after ‘“‘master’s degree’’;
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(2) in the third sentence, by striking ‘125
such defense industry employees’ and insert-
ing ‘250 such defense industry employees’’;
and

(3) in the last sentence, by inserting before
the period at the end the following: ‘‘or an
appropriate professional continuing edu-
cation certificate, as applicable’.

(b) UNITED STATES AIR FORCE INSTITUTE OF
TECHNOLOGY.—Section 9314a(a) of such title
is amended—

(1) in paragraph (1), by inserting ‘‘or pro-
fessional continuing education certificate”
after ‘‘graduate degree’’;

(2) in paragraph (2), by striking ‘125 de-
fense industry employees’ and inserting ‘250
defense industry employees’’; and

(3) in paragraph (3), by inserting before the
period at the end the following: ‘‘or an ap-
propriate professional continuing education
certificate, as applicable”.

Mr. PORTMAN. Mr. President, this
amendment is intended to expand the
opportunities for defense industry em-
ployees to attend or participate in De-
partment of Defense educational insti-
tutions and programs.

Specifically, the amendment will
broaden the existing statute that au-
thorizes defense industry employees to
obtain a master’s degree at Defense De-
partment schools, such as the Naval
Postgraduate School, by also allowing
them to obtain professional continuing
educational certification.

Having key members of the defense
industry exposed to the unique courses
offered at these institutions is a win-
win for the Federal Government. The
industry pays the tuition and covers
all costs associated with their attend-
ance, and in the process our defense in-
dustry partners gain greater expertise
in the military application of engineer-
ing and science, as well as acquisition
and program management expertise.

Again, I believe this is a win-win for
the government, and I ask for a voice
vote of the pending amendment.

The PRESIDING OFFICER. The Sen-
ator will suspend.

The Senator from Michigan.

Mr. LEVIN. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LEVIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. Mr. President, I don’t
know of any further debate on this side
on the Portman amendment. We sup-
port it, and we have no objection to it
going to a voice vote at this time.

The PRESIDING OFFICER. Is there
further debate on the amendment?

The question is on agreeing to the
amendment.

The amendment (No. 2995) was agreed
to.

Mr. LEVIN. Mr. President, I move to
reconsider the vote.

Mr. McCAIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.
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Mr. LEVIN. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Ms. AYOTTE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. AYOTTE. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER (Mr.
SANDERS). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. LEVIN. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENTS NOS. 2948, 2962, 2971, 2986, 2989, 3085,

3110, 3166, 2981 EN BLOC

Mr. LEVIN. Mr. President, I wish
now to call up a list of nine amend-
ments, which have been cleared by my-
self and the ranking member, by Sen-
ator McCAIN: Webb amendment No.
2948, Sessions amendment No. 2962,
Inhofe amendment No. 2971, Casey
amendment No. 2986, Murray amend-
ment No. 2989, Vitter amendment No.
3085, Coburn amendment 3110, Manchin
amendment No. 3166, and Boxer amend-
ment No. 2981. I believe they have been
cleared on the Republican side.

Mr. MCCAIN. I have no objection.

Mr. LEVIN. Mr. President, I now ask
unanimous consent that the Senate
consider these amendments en bloc,
the amendments be agreed to, and the
motions to reconsider be laid upon the
table.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The amendments were agreed to, as
follows:

AMENDMENT NO. 2948
(Purpose: To extend the authority to provide

a temporary increase in rates of basic al-

lowance for housing under certain cir-

cumstances)

At the end of subtitle A of title VI, add the
following:

SEC. 602. EXTENSION OF AUTHORITY TO PRO-
VIDE TEMPORARY INCREASE IN
RATES OF BASIC ALLOWANCE FOR
HOUSING UNDER CERTAIN CIR-
CUMSTANCES.

Section 403(b)(T)(E) of title 37, United
States Code, is amended by striking ‘‘Decem-
ber 31, 2012 and inserting ‘‘December 31,
2013,

AMENDMENT NO. 2962

(Purpose: To express the sense of Congress
on the submittal to Congress of the home-
land defense hedging policy and strategy of
the Secretary of Defense)

At the end of C subtitle of title II, add the
following:

SEC. 238. SENSE OF CONGRESS ON THE SUB-
MITTAL TO CONGRESS OF THE
HOMELAND DEFENSE HEDGING POL-
ICY AND STRATEGY REPORT OF THE
SECRETARY OF DEFENSE.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) Section 233 of the National Defense Au-
thorization Act for Fiscal Year 2012 (Public
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Law 112-81; 1256 Stat. 1340) requires a home-
land defense hedging policy and strategy re-
port from the Secretary of Defense.

(2) The report was required to be submitted
not later than 75 days after the date of the
enactment of the National Defense Author-
ization Act for Fiscal Year 2012, namely by
March 16, 2012.

(3) The Secretary of Defense has not yet
submitted the report as required.

(4) In March 2012, General Charles Jacoby,
Jr., Commander of the United States North-
ern Command, the combatant command re-
sponsible for operation of the Ground-based
Midcourse Defense system to defend the
homeland against ballistic missile threats,
testified before Congress that “I am con-
fident in my ability to successfully defend
the homeland from the current set of limited
long-range ballistic missile threats’, and
that ¢‘[algainst current threats from the
Middle East, I am confident we are well pos-
tured”.

(5) Phase 4 of the European Phased Adapt-
ive Approach (EPAA) is intended to augment
the currently deployed homeland defense ca-
pability of the Ground-based Midcourse De-
fense system against a potential future Ira-
nian long-range missile threat by deploying
an additional layer of forward-deployed
interceptors in Europe in the 2020 timeframe.

(6) The Director of National Intelligence,
James Clapper, has testified to Congress
that, although the intelligence community
does ‘‘not know if Iran will eventually decide
to build nuclear weapons’, it judges ‘‘that
Iran would likely choose missile delivery as
its preferred method of delivering a nuclear
weapon’’. He also testified that ‘‘Iran already
has the largest inventory of ballistic missiles
in the Middle East, and it is expanding the
scale, reach, and sophistication of its bal-
listic missile forces, many of which are in-
herently capable of carrying a nuclear pay-
load”.

(7) The 2012 Annual Report to Congress on
the Military Power of Iran by the Depart-
ment of Defense states that, in addition to
increasing its missile inventories, ‘‘Iran has
boosted the lethality and effectiveness of its
existing missile systems with accuracy im-
provements and new submunitions pay-
loads’’, and that it continues to develop mis-
siles that can strike Israel and Eastern Eu-
rope. It also states that ‘“‘Iran has launched
multistage space launch vehicles that could
serve as a testbed for developing long-range
ballistic missiles technologies’, and that
“[w]lith sufficient foreign assistance, Iran
may be technically capable of flight-testing
an intercontinental ballistic missile by
2015,

(8) Despite the failure of its April 2012 sat-
ellite launch attempt, North Korea warned
the United States in October 2012 that the
United States mainland is within range of its
missiles.

(9) The threat of limited ballistic missile
attack against the United States homeland
from countries such as North Korea and Iran
is increasing.

(b) SENSE OF CONGRESS.—It is the sense of
the Congress that—

(1) the homeland defense hedging policy
and strategy report required by section 233 of
the National Defense Authorization Act for
Fiscal Year 2012 is necessary to inform Con-
gress on options to protect the United States
homeland against the evolving ballistic mis-
sile threat, including potential options prior
to the deployment of Phase 4 of the Euro-
pean Phased Adaptive Approach to missile
defense; and

(2) the Secretary of Defense should comply
with the requirements of section 233 of the
National Defense Authorization Act for Fis-
cal Year 2012 by submitting the homeland de-
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fense hedging policy and strategy report to
Congress.
AMENDMENT NO. 2971
(Purpose: To express the sense of the Senate
on the protection of Department of Defense
airfields, training airspace, and air train-
ing routes)
At the end of subtitle H of title X, add the
following:
SEC. 1084. SENSE OF THE SENATE ON PROTEC-
TION OF DEPARTMENT OF DEFENSE

AIRFIELDS, TRAINING AIRSPACE,
AND AIR TRAINING ROUTES.

It is the sense of the Senate that—

(1) Department of Defense airfields, train-
ing airspace, and air training routes are na-
tional treasures that must be protected from
encroachment;

(2) placement or emplacement of obstruc-
tions near or on Department of Defense air-
fields, training airspace, or air training
routes has the potential of increasing risk to
military aircraft and personnel as well as
impacting training and readiness; and

(3) the Department of Defense should de-
velop comprehensive rules and regulations to
address construction and use of land in close
proximity to Department of Defense air-
fields, training areas, or air training routes
to ensure compatibility with military air-
craft operations.

AMENDMENT NO. 2986
(Purpose: To require contractors to notify
small business concerns that they have in-
cluded in offers relating to contracts let by

Federal agencies)

At the end of subtitle E of title VIII, add
the following:

SEC. . SUBCONTRACTOR NOTIFICATIONS.

Section 8(d) of the Small Business Act (156
U.S.C. 637(d)) is amended by adding at the
end the following:

€“(13) NOTIFICATION REQUIREMENT.—An of-
feror with respect to a contract let by a Fed-
eral agency that is to be awarded pursuant
to the negotiated method of procurement
that intends to identify a small business con-
cern as a potential subcontractor in the offer
relating to the contract shall notify the
small business concern that the offeror in-
tends to identify the small business concern
as a potential subcontractor in the offer.

¢‘(14) REPORTING BY SUBCONTRACTORS.—The
Administrator shall establish a reporting
mechanism that allows a subcontractor to
report fraudulent activity by a contractor
with respect to a subcontracting plan sub-
mitted to a procurement authority under
paragraph (4)(B).”.

AMENDMENT NO. 2989
(Purpose: To extend the authority of the

Secretary of Veterans Affairs and the Sec-

retary of Labor to carry out a program of

referral and counseling services to vet-
erans at risk of homelessness who are
transitioning from certain institutions)

At the end of subtitle H of title X, add the
following:

SEC. 1084. EXTENSION OF AUTHORITIES TO
CARRY OUT A PROGRAM OF REFER-
RAL AND COUNSELING SERVICES TO
VETERANS AT RISK OF HOMELESS-
NESS WHO ARE TRANSITIONING
FROM CERTAIN INSTITUTIONS.

Section 2023(d) of title 38, United States
Code, is amended by striking ‘‘September 30,
2012’ and inserting ‘‘September 30, 2013°.

AMENDMENT NO. 3085
(Purpose: To require additional elements in
the plan on the rationalization of cyber
networks and cyber personnel of the De-
partment of Defense)

On page 306, between lines 2 and 3, insert
the following:

(3) ADDITIONAL ELEMENTS.—In developing
the plan required by paragraph (1), the Sec-
retary shall also—
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(A) identify targets for the number of per-
sonnel to be reassigned to tasks related to
offensive cyber operations, and the rate at
which such personnel shall be added to the
workforce for such tasks; and

(B) identify targets for use of National
Guard personnel to support cyber workforce
rationalization and the actions taken under
subsection (a).

AMENDMENT NO. 3110

(Purpose: To require a report on the balances
carried forward by the Department of De-
fense at the end of fiscal year 2012)

At the end of subtitle A of title X, add the
following:

SEC. 1005. REPORT ON BALANCES CARRIED FOR-
WARD BY THE DEPARTMENT OF DE-
FENSE AT THE END OF FISCAL YEAR
2012.

Not later than 180 days after the date of
the enactment of this Act, the Secretary of
Defense shall submit to Congress, and pub-
lish on the Internet website of the Depart-
ment of Defense available to the public, the
following:

(1) The total dollar amount of all balances
carried forward by the Department of De-
fense at the end of fiscal year 2012 by ac-
count.

(2) The total dollar amount of all unobli-
gated balances carried forward by the De-
partment of Defense at the end of fiscal year
2012 by account.

(3) The total dollar amount of any balances
(both obligated and unobligated) that have
been carried forward by the Department of
Defense for five years or more as of the end
of fiscal year 2012 by account.

AMENDMENT NO. 3166

(Purpose: To require a report on the future
of family support programs of the Depart-
ment of Defense)

At the end of subtitle G of title V, add the
following:

SEC. 577. REPORT ON FUTURE OF FAMILY SUP-
PORT PROGRAMS OF THE DEPART-
MENT OF DEFENSE.

(a) REPORT REQUIRED.—Not later than 180
days after the date of the enactment of this
Act, the Secretary of Defense shall submit to
the congressional defense committees a re-
port on the anticipated future of the family
support programs of the Department of De-
fense during the five-year period beginning
on the date of the submittal of the report as
end strengths for the Armed Forces are re-
duced and the Armed Forces are drawn down
from combat operations in Afghanistan.

(b) ELEMENTS.—The report required by sub-
section (a) shall include the following:

(1) A description of the current family sup-
port programs of each of the Armed Forces
and the Department of Defense, including
the name, scope and intended purpose of
each program.

(2) An assessment of the current costs of
the family support programs covered by
paragraph (1), and an estimate of the costs of
anticipated family support programs of the
Department over the period covered by the
report.

(3) An assessment of the costs and other
consequences associated with the elimi-
nation or reduction of any current family
support programs of the Department over
the period covered by the report.

(4) An assessment by the Secretary of the
Army of the Family Readiness Support As-
sistant program, and a description of any
planned or anticipated changes to that pro-
gram over the period covered by the report.
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AMENDMENT NO. 2981
(Purpose: To prohibit the issuance of a waiv-
er for commissioning or enlistment in the
Armed Forces for any individual convicted
of a felony sexual offense)
At the end of subtitle C of title V, add the
following:

SEC. 526. PROHIBITION ON WAIVER FOR COMMIS-
SIONING OR ENLISTMENT IN THE
ARMED FORCES FOR ANY INDI-
VIDUAL CONVICTED OF A FELONY
SEXUAL OFFENSE.

An individual may not be provided a waiv-
er for commissioning or enlistment in the
Armed Forces if the individual has been con-
victed under Federal or State law of a felony
offense of any of the following:

(1) Rape.

(2) Sexual abuse.

(3) Sexual assault.

(4) Incest.

(5) Any other sexual offense.

Mr. MCCAIN. Mr. President, I thank
my colleague.

By the way, did we move to recon-
sider?

I move to reconsider the vote.

Mr. LEVIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. McCAIN. Mr. President, briefly I
was just going over the list of amend-
ments that have been filed. I urge my
colleagues who want those amend-
ments considered to come over and
state their intention and we will move
forward with the amendments. I keep
hearing from my staff this Senator is
not ready yet, that Senator is not
ready yet. I hope they come over, we
get these amendments in order and we
will dispose of them as soon as possible
since we are looking at a rather late
evening this evening, and even tomor-
Trow.

We need to move these amendments.
I hope my colleagues will cooperate by
coming over prepared to offer those
amendments.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. The Senator from West
Virginia wishes now to speak on the
Merkley amendment. Then it is our in-
tention to move to a vote on the
Merkley amendment.

AMENDMENT NO. 3096

Amendment No. 3096 would express
the Sense of Congress in support of the
President’s stated goals for
transitioning the security lead to the
Afghanistan and end the U.S. combat
mission in Afghanistan by no later
than December 31, 2014. The Sense of
Congress supports the goals of: Accom-
plishing the President’s stated goal of
transitioning the lead responsibility
for security to the Government of Af-
ghanistan by mid-2013; as part of that
transition, drawing down U.S. troops to
the minimum level required to meet
that goal; continuing the drawdown of
U.S. troop levels at a steady pace
through the end of 2014; and ending ‘‘all
regular combat operations’” by U.S.
troops by not later than the end of 2014,
and earlier to the extent consistent
with a safe and orderly drawdown of
U.S. troops in Afghanistan.

CONGRESSIONAL RECORD — SENATE

The Merkley amendment is con-
sistent with President’s plans for draw-
ing down U.S. troops in Afghanistan,
and it is consistent with our best
chances for success in securing Afghan-
istan.

It expresses this body’s support for
the President’s transition goals which
include the handover to Afghan secu-
rity forces of primary responsibility for
security throughout Afghanistan by
mid-2013 and the completion of the se-
curity transition process by the end of
2014.

Transitioning to Afghan forces in the
lead is the roadmap to security in Af-
ghanistan. It challenges the Taliban
narrative that commanders need to de-
fend Afghanistan from foreign troops
seeking to occupy their country. As Af-
ghan officials recently told me, when
they realize they are fighting their fel-
low Afghans in the Afghan Army, some
mid-level Taliban commanders have
decided to put aside their arms and
seek to re-integrate into Afghan soci-
ety.

The Afghan people want to see their
own Afghan Army soldiers and Afghan
police personnel providing security for
their communities. A recent public
opinion poll in Afghanistan found that
the overwhelming majority of the Af-
ghan people have moderate or high
confidence in the Afghan Army—93 per-
cent. The Afghan police are also gain-
ing the confidence of the Afghan peo-
ple—82 percent confidence.

Afghan security forces have shown
they are willing to fight. So far this
year, Afghan soldiers and police have
suffered more casualties—wounded and
killed—than have U.S. and coalition
forces.

As Afghan security forces assume
more and more responsibility for the
security lead between now and the end
of 2014, NATO and coalition forces will
gradually step back into a supporting
role and then an overwatch role.

The Merkley amendment reaffirms
the President’s plan to end U.S. com-
bat operations in Afghanistan by not
later than the end of 2014. This is also
what was agreed by coalition partners
at the NATO Summit in Chicago in
May, when the U.S. and its allies de-
clared, ‘“‘By the end of 2014, when the
Afghan Authorities will have full secu-
rity responsibility, the NATO-led com-
bat mission will end.” They also agreed
to begin planning a new post-2014
training mission, which ‘“‘will not be a
combat mission.”

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. MANCHIN. Mr. President, I rise
in support of the amendment of my col-
league, Senator MERKLEY from Oregon,
his amendment on Afghanistan. I know
we all have good ideas. We all have
input here. We all have our own per-
sonal opinions. But it is time to bring
our troops home from Afghanistan.
They have been there since October 7,
2001. They have defeated al-Qaida, they
have killed Osama bin Laden, and it is
time to bring them home.
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Mr. President, 66,000 American com-
bat troops still remain in Afghanistan.
President Obama plans to reduce that
number by ‘‘a steady pace’ until they
are moved completely out by the end of
2014. I would prefer a faster pace, as
many of my colleague would, but as
long as it did not jeopardize the safety
of troops, because I think that is the
most important thing we do. After all,
the war has already surpassed the Viet-
nam war, your area and mine, Mr.
President, as the longest in American
history. It has already cost us dearly;
more than 2,000 American troops have
died for the cause and many thousands
more have been maimed and more than
$500 billion has been spent just in Af-
ghanistan.

Even so, I support the bipartisan
amendment sponsored by Senator
MERKLEY. It backs the President’s cur-
rent plan to end combat operations in
Afghanistan by the end of 2014, but I
support it because it also calls for a
quicker transition of security oper-
ations from U.S. forces to Afghan secu-
rity forces. Instead of the end of 2014,
the amendment urges the transition to
take place in the summer of 2013, this
coming year. That, hopefully, would
bring a quicker end to the U.S. involve-
ment in combat in Afghanistan. This
amendment merely expresses the sense
of the Senate. It is not binding on
President Obama and it will not affect
any negotiations between Washington
and Kabul on whether a residual force
of U.S. military advisers in Afghani-
stan would be there after 2014.

U.S. forces went to Afghanistan in
pursuit of those who planned and or-
dered the September 11 terrorist at-
tacks on the United States that killed
over 3,000 of our citizens. With valor
and courage they drove from power the
Taliban, which had given bin Laden a
base from which he could launch hor-
rific attacks on innocent American ci-
vilians. They captured, killed, or
brought to justice the leader of al-
Qaida and eventually they tracked
down bin Laden himself and made sure
he would never, ever harm another
American.

After more than 10 years, more than
1,900 American lives, and more than
$5600 billion, it is time to bring our war-
riors home to a hero’s welcome, time
to focus our resources on rebuilding
America, not on rebuilding Afghani-
stan. I have said many times on this
floor, if you help us build a new road or
bridge in West Virginia, help us build a
school for our children, we will not
blow it up or burn it down.

It is time to help rebuild America for
this great country and bring our heroes
back to a hero’s welcome.

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. LEVIN. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. Mr. President, we are
now going to proceed to a vote on the
Merkley amendment. As I indicated,
the amendment expresses the support
of this body for the transition goals of
the President, including the handover
to Afghan security forces of primary
responsibility for security throughout
Afghanistan by mid-2013, the comple-
tion of the security transition process
by the end of 2014—and of course that
has to do with the completion and
transition. That is not necessarily by
any means a withdrawal of all troops
but it is the intent that all combat
forces be withdrawn by the end of 2014.
I emphasize it is a sense-of-the-Senate
resolution.

After the disposition of the Merkley
amendment, we then intend to move to
the Whitehouse amendment. The
Whitehouse amendment has been
cleared by the chairman and ranking
member of the committee of jurisdic-
tion. However, there is a desire to de-
bate and have a rollcall on that amend-
ment. We are asking Senator WHITE-
HOUSE to be prepared immediately after
this vote to call up formally and debate
his amendment and any opponent or
opponents of the amendment to be pre-
pared to debate it at that time. So it is
our intent—and I ask unanimous con-
sent—that immediately following the
vote on the pending Merkley amend-
ment, we then move to the Whitehouse
amendment, and following the disposi-
tion of the Whitehouse amendment we
then move to the Coburn amendment
No. 3109, which will require debate,
and, hopefully, we can work out a time
agreement with Senator COBURN during
this vote.

Finally, we are urging Senators who
have amendments we have not yet ad-
dressed that they intend to press, or
hope they can press, to meet with us
during this vote so we can continue to
make progress on this bill. We will be
in tomorrow unless by some wonderful
events we are able to finish this bill to-
night.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. MCCAIN. Mr. President, I agree
with the unanimous consent re-
quest——

Mr. LEVIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. I am sorry, I say to my
friend from Arizona. We have to with-
draw that unanimous consent request
on amendment No. 3109 at this time. I
want to try to see what the problem is.
There is an objection to my request on
this side. We are going to try to work
out those objections during this roll-
call vote.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. I have to object on this
side. Senator COBURN wants the same
privilege every Senator has; that is, to
bring up his amendment. If someone
objects to that, I hope that Senator
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will come down and object in person
because this is holding up the progress
of the bill. So if there is a Whitehouse
amendment that is agreed to, then a
Coburn amendment certainly should be
allowed as well.

So we have to object to the unani-
mous consent request. Hopefully, dur-
ing the vote on the Merkley amend-
ment we can work out some agree-
ment.

Mr. LEVIN. We understand Senator
MERKLEY is on his way and wishes to
speak for a minute on his own amend-

ment, so I note the absence of a
quorum.
The PRESIDING OFFICER. The

clerk will call the roll.

The bill clerk proceeded to call the
roll.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. MERKLEY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MERKLEY. Mr. President, I rise
to speak in favor of my amendment No.
3096 to express the sense of Congress on
the accelerated transition of U.S. com-
bat and military security operations
for the Government of Afghanistan.

Our President has laid out a course of
action that involves putting Afghan
troops in charge of the operation in Af-
ghanistan. This amendment fully sup-
ports the schedule the President has
laid out. Furthermore, it calls upon the
President to explore every opportunity
to see if that schedule can be acceler-
ated; that we can, with security for our
troops and appropriateness for our mis-
sion, withdraw at a faster pace.

The two main objectives in Afghani-
stan were to take out the al-Qaida
training camps and to proceed to pur-
sue those responsible for 9/11. We have
effectively pursued those missions. Al-
Qaida is now much stronger around the
rest of the world. A counterterrorism
strategy that is appropriate in the rest
of the world is appropriate in Afghani-
stan and it should be pursued. But the
newly adopted mission of nation build-
ing in Afghanistan has gone terribly off
the track and put our troops at great
risk. We need to endorse the Presi-
dent’s strategy and end this war—the
longest war the United States has ever
experienced.

I ask for the support of my col-
leagues.

I yield the floor.

The PRESIDING OFFICER. Is there
further debate on the amendment?

If not, the question is on agreeing to
the amendment.

Mr. MERKLEY. I ask for the yeas
and nays.

The PRESIDING OFFICER. Is there a
sufficient second? There appears to be
a sufficient second.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. DURBIN. I announce that the
Senator from Missouri (Mrs. McCAsS-
KILL) and the Senator from Oregon
(Mrs. WYDEN) are necessarily absent.
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Mr. KYL. The following Senators are
necessarily absent: the Senator from
South Carolina (Mr. DEMINT), the Sen-
ator from North Carolina (Mr. HELL-
ER), and the Senator from Illinois (Mr.
KIRK).

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 62,
nays 33, as follows:

[Rollcall Vote No. 210 Leg.]

YEAS—62
Akaka Gillibrand Murray
Baucus Grassley Nelson (NE)
Begich Hagan Nelson (FL)
Bennet Harkin Paul
Bingaman Hoeven Reed
Blumenthal Inouye Reid
Boxer Johnson (SD) Rockefeller
Brown (MA) Kerry
Brown (OH) Klobuchar Zaﬁdem
Cantwell Kohl chamer
Cardin Landrieu Shaheen
Carper Lautenberg Snowe
Casey Leahy Stabenow
Cochran Lee Tester
Collins Levin Thune
Conrad Lugar Toomey
Coons Manchin Udall (CO)
Corker Menendez Udall (NM)
Durbin Merkley Warner
Feinstein Mikulski Webb
Franken Moran Whitehouse

NAYS—33
Alexander Enzi McConnell
Ayotte Graham Murkowski
Barrasso Hatch Portman
Blunt Hutchison Pryor
Boozman Inhofe Risch
Burr Isakson Roberts
Chambliss Johanns Rubio
Coats Johnson (WI) Sessions
Coburn Kyl Shelby
Cornyn Lieberman Vitter
Crapo McCain Wicker

NOT VOTING—5

DeMint Kirk Wyden
Heller McCaskill

The amendment (No. 3096) was agreed
to.

Mr. LEVIN. Mr. President, I move to
reconsider the vote.

Mr. McCAIN. I move to lay that mo-
tion upon the table.

The motion to lay upon the table was
agreed to.

Mr. LEVIN. Mr. President, what we
wish to do now is move to Senator
BLUMENTHAL’s amendment which has
been cleared and I believe can be voice-
voted. I think that is the current situa-
tion.

Then as soon as that is done, I hope
we will have an announcement as to
where we go next. With the cooperation
of one Senator, whom I do not see on
the floor, we may be able to go to Sen-
ator WHITEHOUSE’s amendment, but I
cannot quite announce that yet be-
cause we have to find that Senator and
make sure that is not objected to. I
would hope the chair would now recog-
nize Senator BLUMENTHAL.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

AMENDMENT NO. 3124, AS MODIFIED

Mr. BLUMENTHAL. Mr. President, 1
thank my distinguished colleague, the
chairman of the Armed Services Com-
mittee, as well as the ranking member,
Senator McCAIN, for their leadership
on this issue and ask unanimous con-
sent that my amendment 3124 be made
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pending, as modified with the changes
that are at the desk.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The legislative clerk read as follows:

The Senator from Connecticut [Mr.
BLUMENTHAL] proposes an amendment num-
bered 3124, as modified.

The amendment No. 3124, as modi-
fied, is as follows:

At the end of title VIII, add the following:
Subtitle F—Ending Trafficking in
Government Contracting

SEC. 891. SHORT TITLE.

This subtitle may be cited as the “End
Trafficking in Government Contracting Act
of 2012,

SEC. 892. DEFINITIONS.

In this subtitle:

(1) COMMERCIAL SEX ACT.—The term ‘‘com-
mercial sex act’ has the meaning given the
term in section 22.1702 of the Federal Acqui-
sition Regulation (or any similar successor
regulation) .

(2) EXECUTIVE AGENCY.—The term ‘‘execu-
tive agency’’ has the meaning given the term
in section 133 of title 41, United States Code.

(3) SUBCONTRACTOR.—The term ‘‘subcon-
tractor’” means a recipient of a contract at
any tier under a grant, contract, or coopera-
tive agreement.

(4) SUBGRANTEE.—The term ‘‘subgrantee’”’
means a recipient of a grant at any tier
under a grant or cooperative agreement.

(5) UNITED STATES.—The term ‘‘United
States’ has the meaning provided in section
103(12) of the Trafficking Victims Protection
Act of 2000 (22 U.S.C. 7102(12)).

SEC. 893. CONTRACTING REQUIREMENTS.

(a) IN GENERAL.—Section 106(g) of the Traf-
ficking Victims Protection Act of 2000 (22
U.S.C. 7104(g)) is amended by striking ‘‘if the
grantee or any subgrantee,’”” and all that fol-
lows through the period at the end and in-
serting the following: ‘‘or take any of the
other remedial actions authorized under sec-
tion 895(c) of the End Trafficking in Govern-
ment Contracting Act of 2012, if the grantee
or any subgrantee, or the contractor or any
subcontractor, engages in, or uses labor re-
cruiters, brokers, or other agents who en-
gage in—

‘(i) severe forms of trafficking in persons;

‘‘(ii) the procurement of a commercial sex
act during the period of time that the grant,
contract, or cooperative agreement is in ef-
fect;

‘“(iii) the use of forced labor in the per-
formance of the grant, contract, or coopera-
tive agreement, or

‘“(iv) acts that directly support or advance
trafficking in persons, including the fol-
lowing acts:

“(I) Destroying, concealing, removing, con-
fiscating, or otherwise denying an employee
access to that employee’s identity or immi-
gration documents.

‘(IT) Failing to pay return transportation
costs to an employee upon the end of em-
ployment, unless—

‘‘(aa) exempted from the duty to repatriate
by the Federal department or agency pro-
viding or entering into the grant, contract,
or cooperative agreement; or

‘““(bb) the employee is a victim of human
trafficking seeking victim services or legal
redress in the country of employment or a
witness in a human trafficking enforcement
action.

““(III) Soliciting a person for the purpose of
employment, or offering employment, by
means of materially false or fraudulent pre-
tenses, representations, or promises regard-
ing that employment.
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‘“(IV) Charging recruited employees unrea-
sonable placement or recruitment fees, such
as fees equal to or greater than the employ-
ee’s monthly salary, or recruitment fees that
violate the laws of the country from which
an employee is recruited.

(V) Providing or arranging housing that
fails to meet the host country housing and
safety standards.”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect 90
days after the date of the enactment of this
Act.

SEC. 894. COMPLIANCE PLAN AND CERTIFI-
CATION REQUIREMENT.

(a) REQUIREMENT.—The head of an execu-
tive agency may not provide or enter into a
grant, contract, or cooperative agreement if
the estimated value of the services required
to be performed under the grant, contract, or
cooperative agreement outside the United
States exceeds $500,000, unless a duly des-
ignated representative of the recipient of
such grant, contract, or cooperative agree-
ment certifies to the contracting or grant of-
ficer prior to receiving an award and on an
annual basis thereafter, after having con-
ducted due diligence, that—

(1) the recipient has implemented a plan to
prevent the activities described in section
106(g) of the Trafficking Victims Protection
Act of 2000 (22 U.S.C. 7104(g)), as amended by
section 3, and is in compliance with that
plan;

(2) the recipient has implemented proce-
dures to prevent any activities described in
such section 106(g) and to monitor, detect,
and terminate any subcontractor, sub-
grantee, or employee of the recipient engag-
ing in any activities described in such sec-
tion; and

(3) to the best of the representative’s
knowledge, neither the recipient, nor any
subcontractor or subgrantee of the recipient
or any agent of the recipient or of such a
subcontractor or subgrantee, is engaged in
any of the activities described in such sec-
tion.

(b) LIMITATION.—Any plan or procedures
implemented pursuant to subsection (a) shall
be appropriate to the size and complexity of
the grant, contract, or cooperative agree-
ment and to the nature and scope of its ac-
tivities, including the number of non-United
States citizens expected to be employed.

(c) DISCLOSURE.—The recipient shall pro-
vide a copy of the plan to the contracting or
grant officer upon request, and as appro-
priate, shall post the useful and relevant
contents of the plan or related materials on
its website and at the workplace.

(d) GUIDANCE.—The President, in consulta-
tion with the Secretary of State, the Attor-
ney General, the Secretary of Defense, the
Secretary of Labor, the Secretary of Home-
land Security, the Administrator for the
United States Agency for International De-
velopment, and the heads of such other exec-
utive agencies as the President deems appro-
priate, shall establish minimum require-
ments for contractor plans and procedures to
be implemented pursuant to this section.

(e) REGULATIONS.—Not later than 270 days
after the date of the enactment of this Act,
the Federal Acquisition Regulation shall be
amended to carry out the purposes of this
section.

(f) EFFECTIVE DATE.—The requirements
under subsection (a) and (c) shall apply to
grants, contracts, and cooperative agree-
ments entered into on or after the date that
is 90 days after the Federal Acquisition Reg-
ulation is amended pursuant to subsection
(e).

SEC. 895. MONITORING AND INVESTIGATION OF
TRAFFICKING IN PERSONS.
(a) REFERRAL AND INVESTIGATION.—
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(1) REFERRAL.—If the contracting or grant
officer of an executive agency for a grant,
contract, or cooperative agreement receives
credible information that a recipient of the
grant, contract, or cooperative agreement;
any subgrantee or subcontractor of the re-
cipient; or any agent of the recipient or of
such a subgrantee or subcontractor, has en-
gaged in an activity described in section
106(g) of the Trafficking Victims Protection
Act of 2000 (22 U.S.C. 7104(g)), as amended by
section 893, including a report from a con-
tracting officer representative, an auditor,
an alleged victim or victim’s representative,
or any other credible source, the contracting
or grant officer shall promptly refer the mat-
ter to the agency’s Office of Inspector Gen-
eral for investigation. The contracting offi-
cer may also direct the contractor to take
specific steps to abate an alleged violation or
enforce the requirements of a compliance
plan implemented pursuant to section 894.

(2) INVESTIGATION.—Where appropriate, an
Inspector General who receives credible in-
formation that a recipient of the grant, con-
tract, or cooperative agreement; any sub-
grantee or subcontractor of the recipient; or
any agent of the recipient or of such a sub-
grantee or subcontractor, has engaged in an
activity described in section 106(g) of the
Trafficking Victims Protection Act of 2000
(22 U.S.C. 7104(g)), as amended by section 893,
pursuant to a referral under paragraph (1) or
otherwise, shall promptly initiate an inves-
tigation of the matter. In the event that an
Inspector General does not initiate an inves-
tigation, the Inspector General shall provide
an explanation for the decision not to inves-
tigate.

Mr. BLUMENTHAL. Very simply,
this amendment involves commonsense
reforms that will ensure the perform-
ance of overseas contracts, paid for by
our taxpayers, involving money in this
very Defense budget, consistent with
the values that we hold dear as Ameri-
cans.

The Department of Defense has a spe-
cial responsibility to lead in pre-
venting human trafficking overseas, as
this amendment would do. It is not
only a matter of humane and moral
values, it is a matter of getting value
for the dollars we spend in protecting
our national security.

The United States has and ought to
have a zero-tolerance policy against
government employees and contractor
personnel engaging in any form of
human trafficking. These values are
transcendent of party lines, of any
other interests. I am very proud to
offer this amendment, in fact, with
strong support across the aisle, led by
my colleague Senator PORTMAN who
has joined me in forming a human traf-
ficking caucus to lead the way on these
issues. This amendment is the result of
efforts we have led and very simply
represents the most comprehensive leg-
islative effort ever undertaken in the
Congress to stamp out human traf-
ficking in overseas contracting.

I am happy to yield to my colleague
from Ohio, Senator PORTMAN.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. PORTMAN. Mr. President, I am
pleased to join my colleague from Con-
necticut in offering this amendment,
which is modeled on the bipartisan leg-
islation we introduced in March along
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with a number of Senators on both
sides of the aisle.

We also recently joined to form a
Senate caucus to end human traf-
ficking, and I appreciate the chair and
ranking member today for allowing
this amendment to move forward.

The aim of this amendment is pretty
simple. This amendment ensures that
our contingency contracting dollars
are spent in a manner that is con-
sistent, as Senator BLUMENTHAL said,
with our deeply held values as a coun-
try. This is particularly important in
the context of wartime contracting and
reconstruction work.

This amendment comes from the
work that both DOD and State Depart-
ment IGs have done. The inspectors
general have told us we lack sufficient
monitoring to have the kind of
visiblity we need under the labor prac-
tices by our contractors and sub-
contractors who rely on a lot of third-
party nationals to do overseas work.

It also comes from the Wartime Con-
tracting Commission, which has re-
ported what is described as evidence of
the recurrent problem of trafficking in
persons by labor brokers or subcontrac-
tors of contingency contractors. The
report concluded that existing prohibi-
tions on such trafficking have failed to
suppress it.

One of the commission members, a
former Reagan and Bush administra-
tion defense official, testified before
our committee, saying those findings
were, in his assessment, just the tip of
the iceberg. So I think this legislation
is appropriate. It directly affects this
issue that has been raised now by the
IG and by the Wartime Contracting
Commission. This is a commonsense
approach to it.

Broadly defined, we believe this will
help to deal with the human traf-
ficking issue that has been identified.
It deals with recruiting workers to
leave their home countries based on
fraudulent promises, confiscating pass-
ports, limiting the ability of workers
to return home, charging workers so-
called recruitment fees that consume
more than a month’s salary, just to
name some of the abuses that have
been identified.

I think it should be clear that the
overwhelming majority of these con-
tractors and subcontractors are law
abiding, but we need to be sure these
abusive labor practices are dealt with.
This legislation will do so. I thank my
colleague for raising it today. I am
proud to join him in cosponsoring the
legislation.

Madam President, I yield the floor.

The PRESIDING OFFICER (Mrs.
SHAHEEN). The Senator from Michigan.

Mr. LEVIN. Madam President, I
think we are now willing to proceed to
disposition on the Blumenthal amend-
ment. I don’t know if anyone wants to
speak further on that amendment.

The PRESIDING OFFICER. Is there
further debate?

If not, the question is on agreeing to
the amendment.
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The amendment No. 3124, as modi-
fied, was agreed to.

Mr. LEVIN. Madam President, I
move to reconsider the vote.

Mr. McCAIN. I move to lay that mo-
tion on the table.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. INHOFE. I ask unanimous con-
sent to set the pending amendment
aside for the consideration of amend-
ment No. 2972.

The PRESIDING OFFICER. Without
objection, the Senator——

Mr. LEVIN. Madam President, I won-
der if we could ask unanimous consent
at this point to take up the Inhofe
amendment. We know of no objection
to it. Rather than setting any amend-
ment aside, just simply send it to the
desk.

Is the amendment at the desk? Just
call up the amendment, if the Senator
would.

AMENDMENT NO. 2972

Mr. INHOFE. Madam President, I call
up amendment No. 2972.

The PRESIDING OFFICER. Without
objection, the pending amendment is
set aside.

The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Oklahoma (Mr. INHOFE)
proposes an amendment No. 2972.

Mr. INHOFE. I ask unanimous con-
sent that further reading of the amend-
ment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To express the sense of Congress

that the bugle call commonly known as

“Taps’ should be designated as the Na-

tional Song of Military Remembrance)

At the end of subtitle H of title X, add the
following:

SEC. 1084. SENSE OF CONGRESS THAT THE
BUGLE CALL COMMONLY KNOWN AS
TAPS SHOULD BE DESIGNATED AS
THE NATIONAL SONG OF MILITARY
REMEMBRANCE.

It is the sense of Congress that the bugle
call commonly known as ‘‘Taps’ should be
designated as the National Song of Military
Remembrance.

Mr. INHOFE. Madam President, this
is something that I know will be ac-
cepted by both sides, by every Member
in here. It is a request by all the asso-
ciations, the veterans and all the oth-
ers. It is something I wasn’t familiar
with until fairly recently, and that is,
in July of 1862, following the Seven
Days Battles, Union GEN Daniel
Butterfield and bugler Oliver Wilcox
Norton created ‘‘Taps’” at Berkeley
Plantation in Virginia.

This is something we are all familiar
with, those of us who served in the
military. We know what ‘“Taps’ is. It
is a big deal to a lot of people, but it
has never had an official designation.
We have an amendment now that
would be a sense-of-the-Senate that
would designate the bugle call com-
monly Kknown as ‘“‘Taps’” to be des-
ignated as a national military song of
military remembrance. The reason I
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think it is significant to do it is it
raises the song known as “Taps’ to a
national level of significance, specifi-
cally for the military veterans as a
tribute when played during military fu-
nerals and ceremonies. This is a re-
quest of various veterans organiza-
tions, and I would ask that it be adopt-
ed.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. We know of no objection
to the amendment.

The PRESIDING OFFICER. Is there
further debate on the amendment?

If not, the question is on agreeing to
the amendment.

The amendment (No. 2972) was agreed
to.

Mr. LEVIN. Mr. President, I move to
reconsider the vote.

Mr. McCAIN. I move to lay the mo-
tion on the table.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Madam President, I
would now ask unanimous consent that
Senator UDALL of Colorado be recog-
nized for 5 minutes to speak as though
in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Colorado.

Mr. UDALL of Colorado. Madam
President, I thank the chairman and
ranking member of the Armed Services
Committee for the recognition. I am a
proud member of that committee, and I
am also a member of the Intelligence
Committee. From those vantage
points, I am well aware of the threats
that face our country.

Our military and our intelligence
communities have to be prepared to
counter threats from a wide range of
enemies and bad actors. As we all
know, our national security commu-
nity is decisively engaged against
those who would do us harm. When we
capture those who are plotting against
us, we are swiftly bringing them to jus-
tice by trying and convicting those ter-
rorists in civilian courts and, when ap-
propriate, in military commissions.

This is a flexible strategy that has
empowered our terrorism community
to help keep Americans safe since 9/11,
and those brave men and women who
spend every waking hour defending this
country have been successfully using
our laws to pursue terrorists around
the globe. But last year Congress
changed some of those laws, against
the wishes of our military and intel-
ligence communities. Those detainee
provisions last year suggest that our
military should shift significant re-
sources away from their mission and to
instead act as both a domestic law en-
forcement agency and jailer with re-
spect to terrorist suspects. They also
call into question the principles we as
Americans hold dear, because they
could be interpreted as allowing the
military to capture and indefinitely de-
tain American citizens on U.S. soil
without trial.

I joined our highest ranking national
security officials in warning my col-
leagues about the dangerous change
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that such policies would make and I
urge us not to pass them. We have to
get our detainee and counterterrorism
policies right, but unfortunately I be-
lieve the policies that were enacted
last year complicate our capacity to
prosecute the war on terror and in the
process erode our Nation’s constitu-
tional principles, both of which con-
cern all of us.

I have been working with the admin-
istration to ensure that those deten-
tion policies are not harmfully inter-
preted, but the law itself remains a
problem. Several of my colleagues, in-
cluding the Senator from Kentucky
and the chairwoman of the Senate In-
telligence Committee, Senator FEIN-
STEIN, have suggested changes to the
law that will help repair the flawed
policies enacted last year.

I have also crafted my own legisla-
tion working with the ranking member
on the House Armed Services Com-
mittee, Congressman ADAM SMITH from
Washington, to repair some of the
harm that I believe was done in last
year’s NDAA. I filed that bill to this
year’s NDAA as amendment No. 3115,
along with the chairman of the Senate
Judiciary Committee, Senator LEAHY.

Senators FEINSTEIN and PAUL have a
slightly similar but different approach,
created as a result of the detainee pro-
visions passed last year. There are ef-
forts under way to assure that what-
ever path we take forward is supported
by the greatest numbers possible, and I
look forward to being part of those im-
portant discussions.

I know we addressed this issue in
part last year, but in speaking with
other Members I know there is a re-
newed interest in getting our detention
policies right, both from the view of
counterterrorism effectiveness and
constitutional protection. I believe
both security and freedom are criti-
cally important, and I don’t think we
have to choose one over the other.

I thank my colleagues for remaining
diligent in addressing the detention
policies that remain a concern, because
Americans must remain engaged on
this issue.

Madam President, I yield the floor,
and I note the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LEVIN. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. Madam President, I ask
unanimous consent that Senator
THUNE be allotted 7 minutes to speak
on an amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The PRESIDING OFFICER. The Sen-
ator from South Dakota.

Mr. THUNE. Madam President, I am
working with the managers of the bill
to try to address concerns they might
have on an amendment I have filed at
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the desk and hope to get accepted. But
I wish to speak to it now, if I might.

Essentially, the amendment is just a
sense of Congress regarding the Federal
Government’s use of spectrum, and, in
particular, spectrum use of the Depart-
ment of Defense. Spectrum is a very
important resource to the Department
of Defense, and it is a very important
resource to the private sector.

Unfortunately, spectrum is becoming
a scarcer and scarcer resource, and it is
increasingly necessary for there to be
better and more efficient management
of this scarce resource. Demand for
spectrum is sharply rising due to the
growing advanced network of commu-
nication devices that rely on spectrum
to transmit and receive information.
The rise of mobile devices, such as
smart phones and tablets, the iPhone
and iPad over the past few years, are
the reason for this sharp rise in de-
mand for spectrum.

According to a recent study by Cisco,
last year’s mobile data traffic was
eight times the size of the entire global
Internet in 2000. The Cisco study pre-
dicts that global mobile data traffic
will increase eighteenfold between 2011
and 2016 at a compound annual growth
rate of 78 percent, reaching 10.8
exabytes per month by 2016.

The rise in the smart phone and the
tablet has contributed significantly to
our Nation’s economy. The Nation’s
mobile communications industry, by
one estimate, directly or indirectly
supports 3.8 million jobs, contributing
$195.5 billion to the U.S. gross domestic
product, and driving $33 billion in pro-
ductivity improvements in 2011.

With all that has gone wrong with
our economy over the past several
years, it is important that we as pol-
icymakers nurture the growth of the
economy, especially where growth is
already happening and, in fact, is ex-
ploding. We need to enact smart
progrowth policies relating to spec-
trum. I know the spectrum issue isn’t
easy to understand or to manage, but it
is crucial we seek to better manage
this scarce resource, and where it is
possible to allocate more of the scarce
resource to the private sector where it
can create jobs and grow the economy.

That is the reasoning and purpose be-
hind my amendment. The Federal Gov-
ernment controls the vast amount of
spectrum for its own use. It is probably
not all as efficiently managed as it
could be. Undoubtedly, a sufficient
amount of this spectrum could be made
available to help create jobs and grow
the economy.

One of the low-hanging fruits we can
deal with almost immediately is the
band of spectrum known as the 1755-to-
1780 megahertz band. This spectrum is
particularly well suited for realloca-
tion to commercial use because it is
identified internationally for commer-
cial mobile services and is used for that
purpose throughout most of the world.
This 1755-t0-1780 band is also imme-
diately adjacent to existing domestic
wireless spectrum and would fit
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seamlessly into the current mobile
broadband spectrum portfolio allowing
for more immediate equipment devel-
opment and deployment.

There is no reason for further delay
in the reallocation of the 1755-t0-1780
band for commercial use. This band
was identified for commercial
broadband use internationally at the
2000 World Radio Communications Con-
ference over 10 years ago. Despite the
international designation of the band
for advanced wireless use, it is still al-
located domestically for government
use, heavily by DOD. The National
Telecommunications and Information
Administration, or NTIA, the agency
which is responsible for all government
spectrum, issued studies and reports in
2001, 2002, and 2010 that addressed use of
the band for commercial use but took
no action. The spectrum was also iden-
tified in the National Broadband Plan
as potentially available for realloca-
tion.

In March 2012, NTIA released its lat-
est report assessing the availability of
the band. Unfortunately, the 2012 NTTA
report contains no firm deadline for ac-
tion and no clear path to making the
band available for commercial use. It
contemplates a potential 10-year time-
frame and potential shared use of spec-
trum but defers any formal rec-
ommendation regarding reallocation
until the completion of still further
study.

Had NTIA acted when the first band
was allocated internationally for ad-
vanced wireless use, the band might al-
ready be available for commercial serv-
ices. Without a firm deadline DOD is
unlikely to agree to reallocation, and
the prospects for reallocating the 1755-
t0-1780 megahertz band for commercial
use remain slim.

That is why my amendment urges
the President to direct Federal users
on that 1755-to-1780 band to prepare,
not later than May 31, 2013, a realloca-
tion plan that includes the cost of relo-
cating from this band, and urges the
Federal Communications Commission
to reallocate this band to commercial
use.

I hasten to add that it is important
the cost of relocating the band should
be verifiable and transparent. The re-
port for the underlying bill requires
the Government Accountability Office
to determine if the cost of vacating or
sharing the 1755-t0-1780 band is suffi-
ciently captured in estimates. I look
forward to the GAO’s report on this
issue.

There are those who may voice con-
cerns about how this impacts our na-
tional security. I take a back seat to
no one in being pro-military. I sat on
the Armed Services Committee for 6
years. I have an Air Force Base in my
State that I care deeply about. It is im-
portant to understand that existing
law provides ample protection to DOD
for the relocation to replacement spec-
trum.

There are those concerned about the
cost to DOT to relocate. The law re-
quires DOT relocation costs be covered
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by the Spectrum Relocation Fund,
which is funded through the proceeds
of the auction of the band to commer-
cial licensees. If the auction does not
raise 110 percent of the relocation cost,
the auction would be canceled, assur-
ing that incumbent users are made
whole. Moreover, as part of the U.S.
Middle Class Tax Relief and Job Cre-
ation Act of 2012, Congress expanded
the scope of funding from the reloca-
tion fund to include the cost of plan-
ning for relocation.

I am confident the Pentagon and the
larger Federal Government can more
efficiently manage its spectrum hold-
ings and make available additional
spectrum to help grow our economy
and create jobs.

I hope, Madam President, that we
can work this out to have it included
as part of the Defense authorization
bill. I certainly believe it is an amend-
ment that is important with regard to
the issue I mentioned, which is the re-
allocation and relocation of spectrum
in this country to allow for multiple
uses—obviously, important private
commercial uses—out there and an
enormous demand, a demand that is
adding significantly to our economy
and creating jobs for literally thou-
sands and millions of Americans.

Madam President, I yield the floor.

Mr. LEVIN. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LEVIN. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. Madam President, I ask
unanimous consent that we proceed to
the Gillibrand amendment, that there
be 20 minutes debate on the amend-
ment, and that it be equally divided be-
tween Senator GILLIBRAND and Senator
COBURN.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from New York.

AMENDMENT NO. 3058, AS MODIFIED

Mrs. GILLIBRAND. Madam Presi-
dent, I call up amendment No. 3058, as
modified.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from New York [Mrs. GILLI-
BRAND], for herself, Mr. LIEBERMAN, Mr.
BLUMENTHAL, Mr. KERRY, Mr. BROWN of Mas-
sachusetts, Mr. BEGICH, and Mr. MENENDEZ,
proposes an amendment numbered 3058, as
modified.

Mrs. GILLIBRAND. I ask unanimous
consent that the reading of the amend-
ment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the end of subtitle A of title VII, add
the following:
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SEC. 704. CERTAIN TREATMENT OF DEVELOP-
MENTAL DISABILITIES, INCLUDING
AUTISM, UNDER THE TRICARE PRO-
GRAM.

(a) CERTAIN TREATMENT OF AUTISM.—

(1) IN GENERAL.—Chapter 55 of title 10,
United States Code, is amended by inserting
after section 1077 the following new section:
“§1077a. Treatment of autism under the

TRICARE program

‘“‘(a) IN GENERAL.—Except as provided in
subsection (c), for purposes of providing
health care services under this chapter, the
treatment of developmental disabilities (42
U.S.C. 15002(8)), including autism spectrum
disorders shall include behavioral health
treatment, including applied behavior anal-
ysis, when prescribed by a physician.

“(b) REQUIREMENTS IN PROVISION OF SERV-
ICES.—In carrying out subsection (a), the
Secretary of Defense shall ensure that—

‘(1) except as provided by paragraph (2), a
person who is authorized to provide behav-
ioral health treatment is licensed or cer-
tified by a State or accredited national cer-
tification board; and

‘“(2) if applied behavior analysis or other
behavioral health treatment is provided by
an employee or contractor of a person de-
scribed in paragraph (1), the employee or
contractor shall meet minimum qualifica-
tions, training, and supervision requirements
as set forth by the Secretary who shall en-
sure that covered beneficiaries have appro-
priate access to care in accordance with best
practice guidelines.

““(c) EXCLUSIONS.—Subsection (a) shall not
apply to the following:

‘(1) Covered beneficiaries under this chap-
ter who are entitled to hospital insurance
benefits under part A of title XVIII of the
Social Security Act.

‘“(2) Covered beneficiaries under this chap-
ter who are former members, dependents of
former members, or survivors of any uni-
formed service not under the jurisdiction of
the Department of Defense.

“(d) CONSTRUCTION WITH OTHER BENE-
FITS.—(1) Nothing in this section shall be
construed as limiting or otherwise affecting
the benefits otherwise provided under this
chapter to a covered beneficiary who is a
beneficiary by virtue of—

“(A) service in the Coast Guard, the Com-
missioned Corp of the National Oceanic and
Atmospheric Administration, or the Com-
missioned Corp of the Public Health Service;
or

‘(B) being a dependent of a member of a
service described in subparagraph (A).

“(2) Nothing in this section shall be con-
strued as limiting or otherwise affecting the
benefits provided to a medicare-eligible ben-
eficiary under—

‘‘(A) this chapter;

““(B) part A of title XVIII of the Social Se-
curity Act (42 U.S.C. 1395c et seq.); or

‘“(C) any other law.”.

(2) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 55 of
such title is amended by inserting after the
item relating to section 1077 the following
new item:

““1077a. Treatment of autism under the

TRICARE program.”’.

(b) FUNDING.—

(1) INCREASE.—The amount authorized to
be appropriated for fiscal year 2013 by sec-
tion 1406 and available for the Defense
Health Program for Private Sector Care as
specified in the funding table in section 4501
is hereby increased by $45,000,000, with the
amount of the increase to be available for
the provision of care in accordance with sec-
tion 1077a of title 10, United States Code (as
added by subsection (a)).

(2) OFFSET.—The amount authorized to be
appropriated for fiscal year 2013 by section
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301 for Operation and Maintenance and avail-
able as specified in the funding table in sec-
tion 4301 is hereby reduced by $45,000,000.

Mrs. GILLIBRAND. Madam Presi-
dent, I rise today on behalf of the 30,000
military families who have loved ones
with disabilities, including those on
the autism spectrum. Sadly, thousands
of these Americans suffering from au-
tism and other developmental disabil-
ities are not receiving the treatment
that best practices has determined
they need.

For example, military families with
children on the autistic spectrum are
receiving fewer services than their ci-
vilian governmental counterparts
across the country, many of whom
have been rightfully aided by laws
passed in over 60 percent of our States,
representing over 75 percent of the
American population.

Autism places such tremendous
strain on our families—health strains,
financial, and emotional. They take
such tolls. I want to share briefly just
a couple of the stories I have heard
from struggling military families.
They have done everything we have
asked of them as a nation, but now
they can’t even provide for their chil-
dren.

One veteran was severely wounded in
Iraq while heroically serving his coun-
try. His injuries were such that he was
forced to retire. Because he is retired,
his autistic son Shane was no longer
able to receive the applied behavioral
therapies that were recommended. The
wait list for the Medicaid waiver serv-
ices where he lives was 9 years. So
Shane’s family had to sell their home
to pay the roughly $5,000 per month out
of pocket for the ABA treatment he so
desperately needs.

The money is running out for their
family, and they do not know what to
do. But they want to do what is best
for their son. Without this relief, we
risk allowing brave military families
just like this one to fall through the
cracks.

Another story: A marine on Active
Duty serving in Iraq and Afghanistan
three times has maxed out all his ABA
therapies to treat his 11-year-old autis-
tic son Joshua. Joshua is nonverbal
and his safety is a key concern for his
family. So Joshua is prescribed 35
hours of ABA therapy per week. Be-
cause of the severity of Joshua’s symp-
toms, the family is basically faced with
the impossible decision of either fore-
going the recommended care the doctor
has prescribed for their son or paying
these bills out of pocket for as long as
they are actually able.

I don’t believe this should ever hap-
pen to our military families. I don’t be-
lieve it should happen to any child, and
that is why I am introducing my
amendment to require TRICARE to
cover the recommended ABA therapies
that a doctor prescribes. It would be a
matter that is consistent with the best
practices across this country and in
the rest of the Federal Government.

Our children need this kind of sup-
port—Shane and Joshua need this kind
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of support—and we should be standing
by our men and women who serve in
the military because they stand by us.
Every parent who has a child with au-
tism or another disability faces chal-
lenges to ensure their child has access
to the treatments they require. For
these military families, the challenges
are even greater and often compounded
by frequent deployments overseas, the
frequent moves to different bases
across State lines, and sometimes sig-
nificant gaps in their coverage.

Today, TRICARE coverage of ABA is
severely limited. It is capped at $36,000
per year for an Active-Duty member,
which falls far below what is medically
recommended for so many of these
children.

This care is limited to Active-Duty
servicemembers only. Guard and Re-
serve families receive intermittent
care, and children of retirees can’t even
get coverage at all. As a consequence,
military servicemembers often must
turn to State Medicaid Programs to
help provide these services to their
children. But the problem is that these
services are often unavailable because
of long—years—wait lists. In Maryland,
for example, the wait list is 7 years, es-
sentially eliminating ABA coverage
during the early developmental years
when a child needs it most. The wait
list in Virginia is 10 years long.

Even more remarkable than
TRICARE not covering these treat-
ments is that the Office of Personnel
Management has determined that such
treatments may be covered as medical
therapies for Federal civilian employ-
ees. A recent court decision, which the
DOD is still reviewing and may appeal,
determined that TRICARE must cover
these treatments. But this decision is
being applied under the most narrow
definition in the interim, limiting the
potential pool of providers. This
amendment requires TRICARE to pro-
vide coverage and deliver services in a
manner that is consistent with the best
practices, thereby improving access to
care for our military families and
aligning the TRICARE policy with cov-
erage that is basically available to
anybody else in the civilian sector.

I believe we have a duty to stand by
our military families. We have to ad-
dress this difficult medical issue. We
ask so much of our men and women
who serve in the military. We must
support their families. This amend-
ment simply fulfills that promise.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. COBURN. Madam President,
first, I wish to announce that I agree
with the assessment of the Senator
from New York in terms of the treat-
ment that should be offered. I have no
problems with that. I think she is
right. There are a lot of other things in
TRICARE that aren’t right. And what
the Senator from New York is doing is
admirable, but there is a portion of it
that is not.

With the modification to her amend-
ment, she has now raised the total cost
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of this amendment over the next 10
years to $1.9 billion. And it is true that
she has managed to insert with some
excess funds that will be spent before
the end of the year that won’t be there
by the time the money for this is used
to pay for it. So she does meet that
standard, but she doesn’t meet the
standard for the next 10 years.

So we are in the midst of this large
discussion about how we are going to
get out of this fiscal mess. I take her at
her word that she really does want to
reform TRICARE and fix it. But realize
that TRICARE hasn’t had a premium
increase since 1995, and all it would
take to pay for this is a $2-per-month
increase in premiums for those on
TRICARE. And it is just TRICARE
Prime; it is not TRICARE Standard
and TRICARE For Life. It is just $2.
Madam President, $5650 per year covers
your whole family, with no deductibles
and no copays right now. It hasn’t been
increased since 1995.

So one of the things we ought to do
is we ought to work to bring TRICARE
standards up to make sure they meet
the needs of everybody. I don’t disagree
with that. But the other thing we
ought to do is we ought to pay for it.
Now, where is the money going to come
from to pay for this, this very well-in-
tentioned and proper thing? The way it
is written now by the Senator from
New York, this will come out of the op-
erations and maintenance fund. So the
very father of an autistic child will
have less flight time, less drill time,
less shooting time, less preparation
time to go out and be a warfighter. And
as we think about the 10-percent
across-the-board cut that is coming or
the $500 billion that is proposed to
come out of the Defense Department,
none of it is going to come out of
TRICARE.

So what we ought to do is we ought
to fix these things, but we ought to fix
them without digging our hole deeper.

Before Secretary Gates left, he said
the biggest thing that is eating the
lunch in the Defense Department is the
department of health within it that
manages the health care because we
have not done an appropriate job of
having a slight rise in premiums to
cover some of the tremendous benefits.
Nobody else in the country gets the
benefits we give with TRICARE—no-
body—$550 a year per family, $275 if
you are single, and no copay and no de-
ductible. All it would take is $24 a year
by our TRICARE Prime to pay to make
sure that the people with disabilities
and the people with autism have the
appropriate therapies and they are cov-
ered under TRICARE.

So I would ask my colleague from
New York if she would mind with-
drawing her amendment, to be voted on
later, that I might be able to offer a
second-degree amendment and maybe
in that way or another way pay for this
out of things that we know are going
on, that we could find $1.9 billion over
the next 10 years to actually pay for
the cost of this over the next 10 years.
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We didn’t have time to do that before-
hand. I don’t know if she would be will-
ing to do that. But there is no way you
should justify taking another $1.9 bil-
lion out of the operation and mainte-
nance program for our troops to health
care. We ought to eliminate something
that doesn’t take away from their
training time, flying time, shooting
time, or sailing time. We ought to be
taking it from somewhere else, but
that is where this is going to come
from.

I applaud what she is doing. She is
right about fixing the problem. She is
totally opposite of what we should be
doing in terms of paying for it, and I
would offer to work in good faith in the
next hour to try to come up with a sec-
ond-degree amendment that would be
acceptable to my colleague and to the
chairman and ranking member of this
committee that would actually pay for
it.

Madam President, I yield the floor
and reserve the remainder of my time.

The PRESIDING OFFICER. Who
yields time?

Mr. COBURN. Madam President, how
much time is remaining?

The PRESIDING OFFICER. There is
5 minutes for Senator COBURN and 6
minutes for Senator GILLIBRAND re-
maining.

Mr. McCAIN. Will the Senator yield 2
minutes to me?

Mr. COBURN. I would be happy to
yield.

Mr. MCcCAIN. Madam President,
there is no one I know of in this body
at any time who would not want to as-
sist and provide the best care, espe-
cially for our disabled children who
have autism. It is one of the most com-
pelling stories any of us have ever
heard. But I think it is also important
for us to recognize that when we con-
tinue to add on benefits without a
hearing, without any scrutiny, without
balancing where they are in the array
of priorities we have, and without pay-
ing for them—it seems to me that in
the budget we have and the expendi-
tures we have, to just say, as the dis-
tinguished Senator from New York just
stated, that we will address it next
year, we will get that taken care of—
we all know the hardest thing around
here is to find funds for programs.

So I appreciate more than I can say
the dedication of the Senator from New
York on this issue, but here we go
again—we are going to now bestow an-
other entitlement that is not paid for.
With all due respect, I say to the Sen-
ator from New York, why don’t she
give us something to pay for it with?
Why don’t she come up with an offset
that would then not have us increase
the debt by $1.9 billion? We are now
adding a cost of $1.9 billion in the name
of one of the most humane and compel-
ling causes any of us know. But don’t
we have an obligation to the tax-
payers? We have an obligation to the
taxpayers to say that we are going to
take care of these special needs Ameri-
cans but we are going to pay for it. In-
stead, we are going to lay an additional
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burden on the taxpayers of America
which someday is going to have to be
paid for—someday. It may not be in
this bill, but someday it is going to
have to be paid for.

Obviously this amendment is going
to pass, but I would love to see the
Senator from New York tell us how we
are going to pay for it. I don’t think
that is an outrageous demand.

Madam President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mrs. GILLIBRAND. I thank my col-
leagues for their statements of support
for meeting the needs of the children
who do suffer from autism and other
developmental disorders, and I do ap-
preciate and believe their sincerity in
wanting to make sure they are covered
with the treatments they need.

I think we can work together to re-
form the TRICARE system. It is one
that has not had the kind of reform it
needs. But this is just an authorization
for 1 year to meet the needs of these
kids now because I don’t want to wait
until we figure it out and figure out
the rest of the program.

In addition, we did have a hearing.
We had scientists and doctors and
those who are medical professionals
come to testify in front of the Armed
Services subcommittee. Through that
testimony we established that the only
reason the DOD wasn’t covering this
was because they believed it was an
educational program. And what we es-
tablished and what the medical lit-
erature says is that it is actually a
medically necessary treatment in the
same way you would give a child who is
sick a medicine.

I want to address the needs of these
kids now. I will commit to working
with the Senators to reforming
TRICARE so we can actually pay for
programs over the long term and re-
form it in a way that is consistent with
the benefits our troops so desperately
need.

Mr. COBURN. Madam President,
might I ask through the Chair the Sen-
ator from New York if she would con-
sider for a short period of time with-
drawing her amendment and allowing
me to develop a second-degree amend-
ment that would actually pay for this
so that we would accomplish her goal—
and I think all of our goals—of making
sure the proper treatment is there but
won’t handicap the armed services in
terms of delayed training, less train-
ing, less flying time? Because it is
going to come out of the operations
and maintenance funds. I wonder if she
would do that with the assurance of the
chair and the assurance of the ranking
member and chairman of the com-
mittee that the amendment would still
be considered.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mrs. GILLIBRAND. I urge my col-
leagues to take a more lengthy time to
consider how to reform TRICARE and
pay for this program than just 1 or 2
hours.
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I would like to pass this amendment
now. Right now operations and mainte-
nance has $174 billion a year in it. This
is $45 million for 1 year just to get the
treatments in place for these families.
In 1 year’s time, we will have more ac-
countability and transparency on what
the real cost is. This is just an esti-
mate. So what we want to do is be able
to have more facts and then go to re-
form the TRICARE system properly,
and I commit to Senators that I will
work with you on that. This is only au-
thorized for 1 year.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. MCCAIN. Madam President, I be-
lieve it was Ronald Reagan who said
that the closest thing to eternal life
here on Earth is a government pro-
gram.

Again, the complaint that we con-
tinue to hear from our constituents is
that we have mortgaged our children’s
and our grandchildren’s futures. And to
somehow say, well, we are only author-
izing this program for 1 year—does the
Senator from New York really believe
that once we start treating children
with autism, we are going to terminate
that program? Does she really believe
that? Of course not. Of course not.

We have an obligation to the men
and women, the citizens of this country
whom we have saddled with a $16 tril-
lion debt to find ways to sacrifice our-
selves fiscally to pay for worthwhile
programs. So I support a second-degree
amendment from the Senator from
Oklahoma, which is his right. It is his
right to do so. And I don’t see how we
fulfill our obligation to our citizens by
continuing to authorize and appro-
priate expenditure of their tax dollars
without a way to pay for it except to
take it out of our taxpayers’ pockets.

That is not right. That is not right.
The Senator from New York knows it
is not right for us, no matter how wor-
thy the cause, for us to continue this
continued spend, spend, spend, debt,
debt, debt that the American people
are saddled with. I probably will not be
paying for the national debt but my
kids will, my grandkids will. Can’t we
for once say: Look, this is a worthwhile
program, we all support taking care of
people with autism, and here is how we
are going to pay for it. That would be
a unique experience around this body.

I yield.

The PRESIDING OFFICER. Who
yields time?

Mr. COBURN. I yield the remaining
portion of my time.

Mrs. GILLIBRAND. I yield my time.

Mr. COBURN. I think my colleague
from New York would like to ask for
the yeas and nays.

Mrs. GILLIBRAND. I request a voice
vote.

Mr. LEVIN. Is there anyone seeking
the yeas and nays?

Mrs. GILLIBRAND. I request a voice
vote.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. COBURN. I think we ought to
have a recorded vote on this since we
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are not paying for it and we are taking
$1.9 billion out of the O&M budget of
the Defense Department. I ask we have
a recorded vote.

The PRESIDING OFFICER. Is there a
sufficient second? There appears to be
a sufficient second.

The question is on agreeing to the
amendment.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. DURBIN. I announce that the
Senator from New Jersey (Mr. LAUTEN-
BERG) and the Senator from Oregon
(Mr. WYDEN) are necessarily absent.

Mr. KYL. The following Senators are
necessarily absent: the Senator from
Illinois (Mr. KIRK), the Senator from
South Carolina (Mr. DEMINT), and the
Senator from Nevada (Mr. HELLER).

The PRESIDING OFFICER (Mr.
COONS). Are there any other Senators
in the Chamber desiring to vote?

The result was announced—yeas 66,
nays 29, as follows:

[Rollcall Vote No. 211 Leg.]

YEAS—66
Akaka Gillibrand Mikulski
Ayotte Grassley Moran
Baucus Hagan Murkowski
Begich Harkin Murray
Bennet Hatch Nelson (FL)
Bingaman Hutchison Pryor
Blumenthal Inouye Reed
Boxer Isakson Reid
Brown (MA) Johnson (SD) Roberts
Brown (OH) Kerry Rockefeller
Cantwell Klobuchar Rubio
Cardin Kohl Sanders
Carper Landrieu Schumer
Casey Leahy Shaheen
Chambliss Levin Snowe
Coats Lieberman Stabenow
Collins Lugar Tester
Conrad Manchin Udall (CO)
Coons McCaskill Udall (NM)
Durbin McConnell Warner
Feinstein Menendez Webb
Franken Merkley Whitehouse

NAYS—29
Alexander Enzi Paul
Barrasso Graham Portman
Blunt Hoeven Risch
Boozman Inhofe Sessions
Burr Johanns Shelby
Coburn Johnson (WI) Thune
Cochran Kyl Toomey
Corker Lee Vitter
Cornyn McCain Wicker
Crapo Nelson (NE)

NOT VOTING—5

DeMint Kirk Wyden
Heller Lautenberg

The amendment (No. 3058) was agreed
to.

Mr. LEVIN. Mr. President, I move to
reconsider the vote.

Mrs. BOXER. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, I believe
Senator PORTMAN may be ready with
an amendment that has been cleared
and, I believe, can be voice-voted. I am
wondering if my friend from Ohio could
confirm my understanding that he is
ready to proceed and that he is willing
to take a voice vote on this amend-
ment?
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Mr. PORTMAN. Yes. That would be
great. I am willing to take a voice
vote, and I believe it is going to be ac-
cepted.

The PRESIDING OFFICER. Does the
Senator from Ohio seek recognition?

Mr. PORTMAN. Mr. President, I do
seek recognition.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

AMENDMENT NO. 2956

Mr. PORTMAN. Mr. President, I ask
unanimous consent that the pending
amendment be set aside and call up
amendment No. 2956.

The PRESIDING OFFICER. Without
objection, the clerk will report the
amendment.

The bill clerk read as follows:

The Senator from Ohio [Mr. PORTMAN], for
himself and Mr. AKAKA, proposes an amend-
ment numbered 2956.

Mr. PORTMAN. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To require a report on Department

of Defense efforts to standardize edu-

cational transcripts issued to separating
members of the Armed Forces)

At the end of subtitle F of title V, add the
following:

SEC. 561. REPORT ON DEPARTMENT OF DEFENSE
EFFORTS TO STANDARDIZE EDU-
CATIONAL TRANSCRIPTS ISSUED TO
SEPARATING MEMBERS OF THE
ARMED FORCES.

(a) REPORT REQUIRED.—Not later than 90
days after the date of the enactment of this
Act, the Secretary of Defense shall submit to
the Committees on Armed Services of the
Senate and the House of Representatives a
report on the efforts of the Department of
Defense to standardize the educational tran-
scripts issued to members of the Armed
Forces on their separation from the Armed
Forces.

(b) ELEMENTS.—The report required by sub-
section (a) shall include the following:

(1) A description of the similarities and dif-
ferences between the educational transcripts
issued to members separating from the var-
ious Armed Forces.

(2) A description of any assessments done
by the Department, or in conjunction with
educational institutions, to identify short-
comings in the transcripts issued to sepa-
rating members in connection with their
ability to qualify for civilian educational
credits.

(3) A description of the implementation
plan for the Joint Services Transcript, in-
cluding a schedule and the elements of exist-
ing educational transcripts to be incor-
porated into the Transcript.

Mr. PORTMAN. Mr. President, this is
a pretty simple amendment. It has to
do with correcting a problem that we
have found in Ohio and around the
country. Amendment No. 2956 simply
calls on the Secretary of Defense to
work to standardize the educational
transcripts of separating servicemem-
bers. I appreciate Senator AKAKA’s
leadership and cosponsorship of this
amendment.

It is an important issue to a lot of
our veterans as they are seeking to
pursue their educational opportunities
after being in the service. If they seek
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to use the GI bill or other benefits to
further their education after taking off
the uniform, they sometimes find they
have an issue of getting credit for work
they have done in the service.

Each servicemember is issued a tran-
script upon leaving Active Duty. The
transcript equates military training
and instruction to academic credits.
Colleges and universities then use
these transcripts to award transfer
credit to veteran students.

Unfortunately, there is a significant
difference in the types of transcripts
issued by each of the military services.
As a result, two veterans from different
services who took the exact same mili-
tary courses could receive significantly
different academic credit at the same
school. If we multiply that across all
the services, all of our veteran stu-
dents, and across all the colleges and
universities in this country, we end up
with some real issues. We end up with
many veterans losing out on credit
they deserve, as well as very well-in-
tentioned colleges and universities
spending a lot of time and resources
trying to make sense of all these dif-
ferences to help this process for vet-
erans. It often falls on the Veterans
Service Offices in these schools, and as
my colleagues know, these Veterans
Service Offices should be spending
their time assisting veterans with their
transition to academic life, which is
sometimes a challenge.

Ohio has been leading on this issue
and has organized public and private
schools, our State board of regents, and
even the Ohio National Guard to try to
bring some sense to this. That has been
helpful, but it would be far easier and
far better to standardize the military
transcripts themselves. It would avoid,
again, a lot of the issues, a lot of the
bureaucracy.

The Defense Department has recog-
nized some of these issues, and I think
they have started down the path of de-
veloping a joint services transcript.
This is an important first step, and
through this amendment we seek an
understanding of those requirements
and their implementation plan for this
kind of initiative, should it be in place,
in order to see it on a path to a swift
and thorough resolution.

So I think this is one that, again, as
the chairman was asking, could be
voice-voted. I hope it will be.

So, Mr. President, I ask for a voice
vote on the pending amendment.

The PRESIDING OFFICER. Is there
any further debate on the amendment?

If not, the question is on agreeing to
the amendment.

The amendment (No. 2956) was agreed
to.

Mr. PORTMAN. I yield the floor.

Mr. LEVIN. Mr. President, I move to
reconsider the vote.

Mr. PORTMAN. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Michigan.
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Mr. LEVIN. I wonder if we could get
a unanimous consent that Senator
CASEY be allowed to proceed as in
morning business to comment on filed
amendments for—I am sorry, was it 10
minutes?—10 minutes. I ask unanimous
consent that Senator CASEY be allowed
to proceed as in morning business.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The Senator from Pennsylvania.

Mr. CASEY. Mr. President, I rise
today to talk about our Nation’s mili-
tary in light of the legislation we are
considering. I commend Chairman
LEVIN and Ranking Member MCCAIN
and all those who are working on it. I
just have some comments on a number
of amendments and a few issues.

For more than a decade now our Na-
tion has been at war. In that time pe-
riod, the men and women of the U.S.
Armed Forces have courageously
served in Afghanistan and Iraq, as-
sisted communities after disasters, and
continued to provide stability across
the world. As the military draws down
from foreign engagements and stra-
tegic directions are reassessed, the
Senate should do the same with regard
to these issues.

Unlike previous debates on the Na-
tional Defense Authorization Act, this
year the bill before us seeks to clarify
the role of the military for the next
decade or more.

We are being asked to evaluate how
large our military needs to be as we as-
sess our near- and long-term threats.
We are being asked to evaluate what
equipment and resources this fighting
force will need to keep the peace and to
combat new aggressors, all while we
are being asked to evaluate programs
we have introduced over the past dec-
ade to support our servicemembers and
their families.

There are just a couple issues that
are relevant to this debate, one which
has particular significance for south-
western Pennsylvania. This is with re-
gard to the military’s force structure. I
have been alarmed at two proposals
submitted by the Air Force as it seeks
to restructure.

In Pennsylvania, the Air Force has
sought to eliminate the Pittsburgh Air
Reserve Station where approximately
1,600 Reservists and civilians are com-
mitted to serving our Nation. After nu-
merous briefings and hearings, the Air
Force has yet to provide us—to provide
my office and I think other offices as
well—with a thorough analysis of sev-
eral of their proposals. These pro-
posals, as presented, have failed to re-
flect the low overhead costs, effi-
ciencies, and the value of the 911th Air-
lift Wing.

For example, the 911th has developed
an aircraft maintenance program that
has resulted in more aircraft avail-
ability days while saving the Depart-
ment more than $42 million over the
last 5 years. The Air Force continues
to reiterate that they must find sav-
ings in this tight budget environment.
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If this is true, I am not convinced the
closing of one of their most efficient
bases meets this objective of cost sav-
ings.

I am also disturbed to see how the
Air Force Reserve continues to be
treated during this process. While the
Guard and Active components have
been mostly protected, the Air Force
Reserve, including the 911th in Pitts-
burgh, has borne the brunt of these
proposed cuts. Therefore, I am pleased
Chairman LEVIN and the members of
the Armed Services Committee have
worked to prevent the Air Force from
moving forward with these proposals in
fiscal year 2013.

I ask other colleagues to join Sen-
ators BEGICH, GILLIBRAND, and me on
amendment No. 2952 that seeks to pre-
vent the military from using a back-
door BRAC process to substantially re-
duce or close bases, especially without
justifying to Congress their intentions.
On behalf of Pennsylvania’s Air Force
Reserve, I will continue to fight for a
reasoned and balanced restructuring of
the Air Force.

The second issue I wish to raise is the
so-called TAA Program. We know our
long-term strategic interests must also
secure the future of servicemembers
and veterans alike. Today, I have in-
troduced an amendment that provides
assistance to our servicemembers and
their families. It is amendment No.
2297, the Transition Assistance Advi-
sors Program, the so-called TAA Pro-
gram.

It seeks to make permanent and in-
crease the numbers of transition assist-
ance advisors in every State. These ad-
visors coordinate resources for the Re-
serve component members and their
families to help these individuals navi-
gate the myriad of service programs
provided by the VA, TRICARE, vet-
erans service organizations, and other
supporting agencies.

These advisors are considered a force
multiplier by the National Guard Bu-
reau. The TAA assistance advisors en-
hance the Bureau’s outreach capabili-
ties, serve as a vital link between serv-
icemembers and the benefits to which
they are entitled. In the last 2 years,
since this initiative was launched, 62 of
these advisors have reached more than
194,000 veterans and their families. Yet
62 advisors can only do so much. All
too often, I hear from my National
Guard constituents and their spouses
about how confusing it is to navigate
military procedures and benefits, espe-
cially as they go on and off duty every
2 years.

Our citizen soldiers have answered
the call to serve our Nation in times of
need. Should we not be doing every-
thing we can to help them navigate
these complicated measures when they
return home? I think the answer to
that question is a resounding yes.

Last year, Congress authorized end
strengths of 464,900 guardsmen and
women in the Army and Air National
Guard. On average, this comes to an
average of 1 transition assistance advi-
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sor—just 1l—per 7,498 servicemembers
and their families, obviously not
enough advisors to help our families.

I believe this ratio does a disservice
to citizen soldiers and to airmen as
well as others and their families. I ask
my colleagues to support and strength-
en this program as our veterans of Iraq
and Afghanistan try to reintegrate
back into their lives. I thank Senators
LEAHY, BLUMENTHAL, TESTER, MIKUL-
SKI, and WYDEN for cosponsoring this
important amendment.

Finally, my last issue. This involves
women in Afghanistan. In addition to
making important adjustments to the
size and strength of our military, the
authorization act also helps to shape
strategic priorities in critical regions.
In Afghanistan, we are reducing the
U.S. presence and transitioning secu-
rity responsibilities to Afghan forces.
It is critical this process protects the
gains that have been made over the
last 10 years, particularly with regard
to the rights and opportunities of Af-
ghan women and girls. I am concerned
that as our international forces draw
down, extremists threaten to once
again restrict Afghan women’s mobil-
ity and opportunities for participation
in public life.

Women who are active in public life
face serious threats to their personal
safety in Afghanistan. Girls have been
the targets of extremist violence sim-
ply for going to school. We all know
the story that was written about the
acid thrown in the face of two young
girls. That was repeated numerous
times across the country. Afghan
forces are not doing enough to counter
these influences and protect women in
their communities. This just does not
threaten Afghan women and Afghan
girls, it threatens the success of the se-
curity transition in Afghanistan that
we are paying for, that we have in-
vested in, that our fighting men and
women have fought and died for.

We know that when women’s security
deteriorates, it can be an early indi-
cator of a worsening security condition
overall. I am very concerned that if we
neglect women’s security in Afghani-
stan during this transition period and
if we stand by while women are forced
out of public life and have their voice
silenced by extremists, we will see a
less stable and a less secure Afghani-
stan in 2014 and beyond.

That is why Senator HUTCHISON and I
have introduced the Afghan Women
and Girls Security Promotion Act and
offered it as an amendment to the Na-
tional Defense Authorization Act. We
are proud to be joined by Senators MI-

KULSKI, FEINSTEIN, GILLIBRAND, MUR-
KOWSKI, SNOWE, LAUTENBERG, CARDIN,
and BOXER.

Here is what the legislation does: It
requires the Department of Defense to
produce a plan—just a plan—to produce
a plan to promote the security of Af-
ghan women and girls during the tran-
sition process, including monitoring
and responding to changes in women'’s
security.
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Second, the Department of Defense
must work to improve gender sensi-
tivity and responsiveness among Af-
ghan national security forces per-
sonnel. Third, it increases recruitment
and retention of women in the Afghan
national security forces. It will also re-
quire that the Department of Defense
report on the implementation of this
strategy and its results in semiannual
reports that are filed.

When I last visited Afghanistan, lead-
ing a CODEL in August of 2011, I was
privileged to meet with a group of Af-
ghan women leaders. I was impressed
and inspired—that is an understate-
ment—inspired by their determination
to continue to fight for women’s rights
even in the face of extraordinary op-
pression and violence.

One member of Parliament, Fawzia
Kofi, lost her father and her husband as
a result of her family’s involvement in
politics. But she is still determined to
be a leader in protecting women’s
rights and advancing Afghanistan’s
democratic development. She and her
colleagues, along with women across
Afghanistan, are prepared to do what-
ever it takes to make sure their rights
are protected and that they have a
voice in their country’s future. Sup-
porting them is not only in line with
our American values, it is critical to
discouraging extremism and laying a
foundation for a peaceful future in Af-
ghanistan.

I am glad several of my colleagues
have joined us as cosponsors in this im-
portant amendment. I hope we can see
more support as we move forward.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Florida.

Mr. NELSON of Florida. Mr. Presi-
dent, the chairman has asked me to
manage the bill in the meantime while
he is working out with the leadership a
list of amendments.

Seeing no other Senator who wants
to speak at this point, if I may, then I
will talk about an amendment that
would be offered in the future.

I am going to offer an amendment to
repeal the offset in the Department of
Defense and the VA benefits for mili-
tary widows and widowers. The stand-
alone bill, S. 260, has widespread sup-
port from military organizations and
has 51 cosponsors in the Senate. This is
the ninth time that I have and will
bring this amendment to the Defense
Authorization Act.

It has passed the Senate six times
over the past decade, including last
year by voice vote. The Senate has sup-
ported eliminating this offset for years.
I hope this body will remain steadfast
in its support for military widows and
survivors.

The Presiding Officer will recall in a
number of addresses that President
Lincoln gave he spoke of the responsi-
bility the government has to take care
of the veteran and his widow and or-
phans. That is an ingrained principle
within the law. That is an ingrained
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principle as we uphold the finest fight-
ing force in the world, which is our
military.

What this amendment does is it ad-
dresses the longstanding problems
faced by those survivors of people who
are killed in action or whose death is
related to the service in the military.
The requirement for the dollar-for-dol-
lar reduction of the Department of De-
fense Survivor Benefit Plan—it is an
annuity—is offset by the amount of de-
pendency and indemnity compensation
that is received from another depart-
ment, the Department of Veterans Af-
fairs.

The Survivor Benefit Plan from the
Department of Defense is an optional
program for military retirees offered
by the Department of Defense. Military
retirees pay premiums out of their re-
tirement pay to ensure that their sur-
vivors will have adequate income upon
that servicemember’s death. That is an
insurance plan paid for by the military
retiree.

On the other hand, the Dependency
and Indemnity Compensation is a com-
pletely different survivor benefit. It is
administered by the VA. When military
service caused the servicemember’s
death, either due to service-connected
disability or illness or Active-Duty
death, surviving spouses are entitled to
a monthly compensation. Most re-
cently that has been $1,154. That comes
from the VA. That is as a result of
death with a service-connected dis-
ability or illness or Active-Duty death.

Now, of the 270,000 survivors that are
receiving, under the insurance plan,
the Survivor Benefit Plan, about 54,000
of those widows and orphans are sub-
ject to the offset.

According to the Defense Actuary,
31,000 survivors’ SBP, the insurance
plan, is completely offset by the de-
pendency and indemnity compensation,
meaning that the widow or the wid-
ower must live just on the DIC, which
is $1,154. Well, that is simply not fair
because if you engage in an insurance
contract and you pay premiums to give
you a certain return upon the hap-
pening of an event—in this case, the
death of a retired military member—
then that contract ought to be offered.
But because this has been an expensive
item in the past, what has happened
over the years that this Senator has
been trying to eliminate this offset is
we have whittled it down but not com-
pletely done the complete offset. The
fact is that the group of people af-
fected, the group of widowers or wid-
ows, is getting smaller and smaller and
therefore is going to cost less. I know
of no purchased annuity plan that
would deny payout based on the receipt
of a different benefit, which is the case
here.

Retirees bought into the SBP, the in-
surance plan, in good faith, these mili-
tary families planned for the future,
and the government failed to hold up
its end of the bargain.

The military has a longstanding tra-
dition never to leave a comrade behind,
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but that is what we are doing to the
military survivors, the widows and the
orphans. We are not taking care of
those who are left behind.

We must meet our obligation to the
widow and the orphan with the same
sense of honor as was the service their
loved one rendered. We must eliminate
this SBP-DIC offset. It is the right
thing to do, and it is going to cost a lot
less than when I tried this 11 years ago,
but there will be costs. But we have to
start by setting the policy of what is
right.

Mr. President, I yield the floor, and I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. BOXER. I ask unanimous con-
sent that the order for the quorum call
be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from California.

Mrs. BOXER. Mr. President, just in
the lull here—and if there is any legis-
lative business to take place, I will im-
mediately give up the floor—I wish to
make the point that I am so proud to
be in this Senate, so proud to have
been here for a long time now. I came
here in 1993. There were 2 women, then
we went to 6 women, and now we are
going to 20 women. I have seen
changes, I have seen good things, and I
have seen rough things.

I have to say one of the things that
keeps coming up continually here is
folks trying to use these debates on
bills to add irrelevant amendments,
amendments that have nothing to do
with the topic at hand.

I think we all agree that defending
our Nation is our No. 1 priority, and
therefore having a defense authoriza-
tion bill is very important. I am sure
we don’t agree with every single sen-
tence of this bill, but in general we all
want to make sure that our military is
prepared, that they are paid well, that
they get good benefits. We must ensure
we have a strong military that can
meet every threat. Again, we are going
to disagree on what all that means, but
at least when we legislate, we ought to
make sure that when we offer amend-
ments, they are either noncontrover-
sial and committee chairs have signed
off if they are in their jurisdiction or
we shouldn’t offer them.

The reason I rise today is that we
may be facing two environmental rid-
ers on this bill, and I want to go on
record as saying I am not going to let
that happen. Now, if colleagues want to
override and stay here through the
night and the weekend, that is fine, but
I am going to be staying right here be-
cause one of these amendments would
say that the EPA, under the Toxic Sub-
stances Control Act, could never regu-
late the ingredients in ammunition.
This means they could never regulate
lead and they could never regulate per-

S7161

chlorate. Lead and perchlorate Kkill,
they harm, they do damage to the thy-
roid, to brain development, and to the
behavior of children. Pregnant women
are harmed.

So I am not going to allow an envi-
ronmental rider to get onto this floor
and pass this Senate when we are doing
a defense bill which is meant to protect
our people. I can tell you right now,
you don’t put a harmful environmental
rider in the Defense bill when you are
trying to pass a bill to protect our peo-
ple, not make it easier for them to be
exposed to dangerous lead, dangerous
perchlorate, and other chemicals.
There is a place and a time to do those
amendments, and that would be on a
relevant bill, a bill that comes out of
the Environment Committee. That is
fine. We can debate it then and have a
vote when everyone understands the
ramifications.

Now there is threat here to have an-
other environmental rider that deals
with coal ash, the regulation of coal
ash. What does that have to do with
the military bill? Zero. The compo-
nents of coal ash are a huge danger to
people. We have seen the coal ash pile
up and get loose. In the East, it just
goes down in a rainstorm and destroys
whole communities. There is an envi-
ronmental rider waiting to be offered
that would weaken the EPA’s ability
to go to that threat and get rid of it.

I am very distressed, and I am sure
you can hear it in my voice. I know
there are differences around here, but I
take my job seriously. As chairman of
the Environment Committee, my job is
to protect the public health from tox-
ins such as lead, perchlorate, and the
amazing collection of chemicals in coal
ash that kill and harm and maim.

I know people want to get this bill
done, and, believe me, I want to get
this bill done. I have several amend-
ments in this bill that are so impor-
tant, and I thank colleagues on both
sides of the aisle, particularly Senator
CORNYN and Senator SNOWE, who
helped me with an amendment that
would say that if someone has been
convicted of a sexual assault, they can
no longer join the military. That is in
this bill. That is very important.

We have other amendments we have
worked on, and I thank Senator LEVIN
and Senator MCcCCAIN. They have
reached out to the committee chairs,
and they have said: Look, we are try-
ing to protect your jurisdiction. They
have now said they have no agreement
that our jurisdiction will be protected.

As much as I don’t want to sit here
and stand guard, I am going to do it be-
cause I think that is my role and that
is my job.

I thank you, Mr. Chairman, for this
moment to express the reason I have
been on the floor all afternoon and will
continue to be on floor until we ad-
journ this evening.

Mr. President, I yield the floor, and I
note the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.
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The legislative clerk proceeded to
call the roll.

Mr. LEVIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
FRANKEN). Without objection, it is so
ordered.

Mr. LEVIN. Mr. President, we are
now going to turn to an amendment of
Senator WHITEHOUSE which has been
cleared. We have worked to make sure
everybody understands that he is going
to proceed to the amendment. And
then I understand there is not going to
be a need for rollcall vote on it.

I ask the Senator from Rhode Island,
about how much time does he believe
he would need on his amendment be-
fore we hopefully voice vote?

Mr. WHITEHOUSE. I would say just 2
or 3 minutes.

Mr. LEVIN. I thank the Presiding Of-
ficer.

Mr. WHITEHOUSE. But I do believe
that the Senator from Oklahoma wish-
es to respond.

Mr. LEVIN. And I appreciate that.

Mr. President, I ask unanimous con-
sent that there be 10 minutes on the
Whitehouse amendment, equally di-
vided between Senator WHITEHOUSE and
Senator COBURN.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. WHITEHOUSE. Mr. President,
may I ask the chairman if he wishes
the amendment called up now and
made pending or are we simply going
to have discussion on it?

Mr. LEVIN. The Senator, we expect
now, will be calling up his amendment.
And may I, though, correct what I said
before. It is possible that there will be
a need for a rollcall vote on the White-
house amendment.

AMENDMENT NO. 3180

Mr. WHITEHOUSE. Mr. President, I
ask unanimous consent that the pend-
ing amendment be set aside in order to
call up amendment No. 3180.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Rhode Island [Mr.
WHITEHOUSE] proposes an amendment num-
bered 3180.

Mr. WHITEHOUSE. Mr. President, I
ask unanimous consent to dispense
with further reading of the bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To provide for scientific frame-
works with respect to recalcitrant cancers)

At the appropriate place, insert the fol-
lowing:

SEC. . SCIENTIFIC FRAMEWORK FOR RECAL-
CITRANT CANCERS.

Subpart 1 of part C of title IV of the Public
Health Service Act (42 U.S.C. 285 et seq.) is
amended by adding at the end the following:
“SEC. 417G. SCIENTIFIC FRAMEWORK FOR RE-

CALCITRANT CANCERS.

‘(a) DEVELOPMENT OF SCIENTIFIC FRAME-

WORK.—
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‘(1) IN GENERAL.—For each recalcitrant
cancer identified under subsection (b), the
Director of the Institute shall develop (in ac-
cordance with subsection (c¢)) a scientific
framework for the conduct or support of re-
search on such cancer.

‘“(2) CONTENTS.—The scientific framework
with respect to a recalcitrant cancer shall
include the following:

““(A) CURRENT STATUS.—

‘(i) REVIEW OF LITERATURE.—A summary of
findings from the current literature in the
areas of—

‘“(I) the prevention, diagnosis, and treat-
ment of such cancer;

‘“(IT) the fundamental biologic processes
that regulate such cancer (including similar-
ities and differences of such processes from
the biological processes that regulate other
cancers); and

‘“(IIT) the epidemiology of such cancer.

¢‘(i1) SCIENTIFIC ADVANCES.—The identifica-
tion of relevant emerging scientific areas
and promising scientific advances in basic,
translational, and clinical science relating
to the areas described in subclauses (I) and
(IT) of clause (i).

‘“(iii) RESEARCHERS.—A description of the
availability of qualified individuals to con-
duct scientific research in the areas de-
scribed in clause (i).

““(iv) COORDINATED RESEARCH INITIATIVES.—
The identification of the types of initiatives
and partnerships for the coordination of in-
tramural and extramural research of the In-
stitute in the areas described in clause (i)
with research of the relevant national re-
search institutes, Federal agencies, and non-
Federal public and private entities in such
areas.

“(v) RESEARCH RESOURCES.—The identifica-
tion of public and private resources, such as
patient registries and tissue banks, that are
available to facilitate research relating to
each of the areas described in clause (i).

‘“(B) IDENTIFICATION OF RESEARCH QUES-
TIONS.—The identification of research ques-
tions relating to basic, translational, and
clinical science in the areas described in sub-
clauses (I) and (II) of subparagraph (A)@)
that have not been adequately addressed
with respect to such recalcitrant cancer.

“0) RECOMMENDATIONS.—Recommenda-
tions for appropriate actions that should be
taken to advance research in the areas de-
scribed in subparagraph (A)(i) and to address
the research questions identified in subpara-
graph (B), as well as for appropriate bench-
marks to measure progress on achieving
such actions, including the following:

‘(i) RESEARCHERS.—Ensuring adequate
availability of qualified individuals de-
scribed in subparagraph (A)(iii).

““(i1) COORDINATED RESEARCH INITIATIVES.—
Promoting and developing initiatives and

partnerships described in subparagraph
(A)(Ev).
‘(iii) RESEARCH RESOURCES.—Developing

additional public and private resources de-
scribed in subparagraph (A)(v) and strength-
ening existing resources.

“(3) TIMING.—

““(A) INITIAL DEVELOPMENT AND SUBSEQUENT
UPDATE.—For each recalcitrant cancer iden-
tified under subsection (b)(1), the Director of
the Institute shall—

‘(i) develop a scientific framework under
this subsection not later than 18 months
after the date of the enactment of this sec-
tion; and

‘“(ii) review and update the scientific
framework not later than 5 years after its
initial development.

‘(B) OTHER UPDATES.—The Director of the
Institute may review and update each sci-
entific framework developed under this sub-
section as necessary.
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‘“(4) PUBLIC NOTICE.—With respect to each
scientific framework developed under sub-
section (a), not later than 30 days after the
date of completion of the framework, the Di-
rector of the Institute shall—

““(A) submit such framework to the Com-
mittee on Energy and Commerce and Com-
mittee on Appropriations of the House of
Representatives, and the Committee on
Health, Education, Labor, and Pensions and
Committee on Appropriations of the Senate;
and

‘“(B) make such framework publically
available on the Internet website of the De-
partment of Health and Human Services.

*“(b) IDENTIFICATION OF RECALCITRANT CAN-
CER.—

‘(1) IN GENERAL.—Not later than 6 months
after the date of the enactment of this sec-
tion, the Director of the Institute shall iden-
tify two or more recalcitrant cancers that
each—

““(A) have a 5-year relative survival rate of
less than 20 percent; and

‘(B) are estimated to cause the death of at
least 30,000 individuals in the United States
per year.

‘(2) ADDITIONAL CANCERS.—The Director of
the Institute may, at any time, identify
other recalcitrant cancers for purposes of
this section. In identifying a recalcitrant
cancer pursuant to the previous sentence,
the Director may consider additional
metrics of progress (such as incidence and
mortality rates) against such type of cancer.

‘“(c) WORKING GROUPS.—For each recal-
citrant cancer identified under subsection
(b), the Director of the Institute shall con-
vene a working group comprised of rep-
resentatives of appropriate Federal agencies
and other non-Federal entities to provide ex-
pertise on, and assist in developing, a sci-
entific framework under subsection (a). The
Director of the Institute (or the Director’s
designee) shall participate in the meetings of
each such working group.

‘“(d) REPORTING.—

‘(1) BIENNIAL REPORTS.—The Director of
NIH shall ensure that each biennial report
under section 403 includes information on ac-
tions undertaken to carry out each scientific
framework developed under subsection (a)
with respect to a recalcitrant cancer, includ-
ing the following:

‘““(A) Information on research grants
awarded by the National Institutes of Health
for research relating to such cancer.

‘(B) An assessment of the progress made in
improving outcomes (including relative sur-
vival rates) for individuals diagnosed with
such cancer.

“(C) An update on activities pertaining to
such cancer under the authority of section
413(b)(T).

‘“(2) ADDITIONAL ONE-TIME REPORT FOR CER-
TAIN FRAMEWORKS.—For each recalcitrant
cancer identified under subsection (b)(1), the
Director of the Institute shall, not later than
6 years after the initial development of a sci-
entific framework under subsection (a), sub-
mit a report to the Congress on the effective-
ness of the framework (including the update
required by subsection (a)3)(A)@{i)) in im-
proving the prevention, detection, diagnosis,
and treatment of such cancer.

‘(e) RECOMMENDATIONS FOR EXCEPTION
FUNDING.—The Director of the Institute shall
consider each relevant scientific framework
developed under subsection (a) when making
recommendations for exception funding for
grant applications.

‘‘(f) DEFINITION.—In this section, the term
‘recalcitrant cancer’ means a cancer for
which the five-year relative survival rate is
below 50 percent.”’.

Mr. WHITEHOUSE. Mr. President, I
thank Chairman LEVIN and Ranking
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Member MCCAIN for their patience and
persistence in allowing us to get to this
vote. I think once I have discussed the
bill for a moment, it might not seem as
though it would have required much
patience or persistence to get here, but
it did. They have been very kind and
very attentive, and I appreciate it.

The history of this amendment is
that it began as a bill in the Senate.
This bill passed out of the Health, Edu-
cation, Labor and Pensions Committee
by unanimous consent. An identical
bill passed through the House of Rep-
resentatives under suspension. So in
many respects it is noncontroversial.

I also thank Chairman HARKIN and
Ranking Member ENzI of the HELP
Committee for their help getting it
through the HELP Committee unani-
mously and for clearing it for a vote
here today on the floor.

The bill at this point has nearly 60
cosponsors. It has 18 Republican co-
sponsors, and I thank them individ-
ually and by name: Senators BLUNT,
BoozMAN, BROWN of Massachusetts,
CHAMBLISS, COCHRAN, COLLINS, CRAPO,
GRASSLEY, HELLER, HUTCHISON, ISAK-
SON, KIRK, LUGAR, MORAN, MURKOWSKI,
RUBIO, SNOWE, and WICKER, in addition
to all my Democratic cosponsors.

This is a bill that also has the sup-
port of the American Cancer Society,
the Pancreatic Cancer Action Network,
the Lung Cancer Alliance, and the
American Association for Medical Re-
search, as well as the American Asso-
ciation of Medical Colleges.

What the bill does is asks that the
National Institutes of Health convene
and evaluate a discussion about what
we call recalcitrant cancers. This actu-
ally began as a pancreatic cancer re-
search bill, but it became apparent
that there were some other cancers
that we group now as what we call re-
calcitrant cancers in that they have
not responded to treatment and re-
search, and they remain cancers for
which there has been little progress
and survivability. And because they
are so deadly and so lethal, we are try-
ing to direct a little more attention
out of NIH toward research on these
cancers.

For me, this has a personal compo-
nent, as I know it does for many people
who have been touched by pancreatic
cancer. My mom died of pancreatic
cancer, and I have a number of friends
who have been touched by it in their
families as well.

I know the distinguished Senator
from Oklahoma has opposition to this.
If he would like to state his piece, I
will be delighted to yield the floor so
he may do so now. I hope at the conclu-
sion of his remarks we could move this
by a voice vote rather than calling all
of our colleagues back for another
vote. But if he objects to that, then
that is within his prerogatives.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. COBURN. Mr. President, we have
made remarkable progress in this coun-
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try in terms of research into diseases.
Since Francis Collins and his great
work on the genome complex became
successful, the way we research disease
has totally changed. I have my favorite
aunt who died of pancreatic cancer. I
diagnosed it hundreds of times in my
own practice of patients who were dear
to me and whom I love. The problem
with pancreatic cancer is it is diag-
nosed late. It is an adenocarcinoma of
the pancreas, much like an adenocar-
cinoma of the colon. The reason we do
so well on colon cancer is we do
colonoscopies and we can treat the dis-
ease early. What is well-intended by
this recalcitrant cancer bill will actu-
ally delay the cure for pancreatic can-
cer and other recalcitrant diseases.

Let me take a few minutes to explain
why I am saying that.

We no longer look at diseases to cure
them by looking at the base disease.
There is translational and
neurocommunicative and peptide and
small markers of communication on an
intracellular basis. Now, when we do
research and we find that, what we find
is we find cures for multiple diseases.

The other thing is we can take 100
people with a recalcitrant cancer, and
every one of them, when we look at the
genetics of cancer, will have to be
treated differently. In other words, it is
going to take a different approach,
even though we might classify it as a
neuroblastoma of the kidney or a pan-
creatic cancer—but looking at the ge-
netics of the cancer, which is what we
are doing now, is going to require to-
tally different treatments.

This is very well intended. I under-
stand. This is a big disease, and it is
terrible that we diagnose it at a time
where we cannot end up—less than 10
percent, around 5 percent survival
rates, b-year survival rates on this dis-
ease.

I would like to have printed in the
RECORD a letter I received from Dr.
Francis Collins. I ask unanimous con-
sent to have that printed.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

DEPARTMENT OF HEALTH &
HUMAN SERVICES,
Bethesda, Maryland, November 16, 2012.
Hon. ToM COBURN,
U.S. Senate,
Washington, DC.

DEAR ToMm COBURN: Thank you for your
September 17 letter requesting that I address
four questions about how disease-specific
legislation affects the ability of the National
Institutes of Health (NIH) to plan and per-
form research.

First you asked if the NIH already has the
ability to create strategic plans and working
groups without a legislative mandate to do
so. The Secretary of Health and Human
Services and leaders of the Institutes and
Centers of the NIH have the authorities
needed to constitute standing advisory com-
mittees, create working groups, and develop
plans for research programs; as a result, they
do not need legislative mandates to take
such actions. The NIH Institutes and Centers
have senior advisory councils that oversee
the research portfolio of each component. In-
dividually or in collaboration, the NIH Insti-
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tutes and Centers frequently form other ad-
visory groups charged with planning re-
search on Institute-specific or trans-NIH
subjects. These many activities, in conjunc-
tion with our peer review panels, are part of
our ongoing effort to evaluate the current
scientific landscape and to protect and ad-
vance our investments in research for public
benefit.

Let me provide a recent example of how
these planning processes work. The National
Institute of Allergy and Infectious Diseases
(NIAID) has used working groups to identify
scientific opportunities in areas where there
are pressing public health needs. One exam-
ple is influenza—both seasonal influenza,
which kills up to 49,000 Americans each year,
as well as pandemic influenza such as the re-
cent 2009 HIN1 pandemic. In early 2006 NIAID
convened a Blue Ribbon Panel on Influenza
Research to help identify areas in which
progress was needed. This panel rec-
ommended eight areas in which there were
opportunities for scientific advancement, in-
cluding research on improved influenza vac-
cines. To continue and build upon these ef-
forts, NIAID released NIAID Influenza Re-
search: 2009 Progress Report, which identi-
fied the development of ‘“‘universal” influ-
enza vaccines as an expanding area of sci-
entific opportunity.

Currently, the NIAID’s extramural re-
searchers are pursuing multiple vaccine
strategies for the development of a universal
influenza vaccine. In addition, researchers at
the NIAID Vaccine Research Center are
making significant progress towards the de-
velopment of such a vaccine. They have test-
ed in animals a two-step, prime-boost vac-
cine that generates neutralizing antibodies
against many strains of influenza virus. Ani-
mal studies of this technique have proven
promising, and researchers will soon study
the approach in human clinical trials. This
past summer, NIAID sponsored, with the
Food and Drug Administration, a scientific
meeting to revisit progress and challenges
with regard to the development of universal
influenza vaccines. This comprehensive
NIAID effort is just one example of how the
NIH constantly examines scientific opportu-
nities and conducts research evaluation and
planning activities within its current statu-
tory authority.

You next asked me to address the NIH’s
ability to foster groundbreaking discoveries
without legislation that directs it to address
a specific disease or group of diseases. While
we seek always to be responsive to the con-
cerns of the public, often expressed through
“report language’ in appropriations bills,
the NIH has considerable statutory author-
ity to plan and oversee the research that
leads to important discoveries. Because our
science often produces new and unexpected
findings and because medicine is often con-
fronted with altered or unyielding threats to
public health, the NIH Institutes and Centers
must constantly assess their research plans
and portfolios. For example, the National
Cancer Institute recently organized a group
to perform a ‘‘horizon scan’ of pancreatic
ductal adenocarcinoma (PDAC) research,
building on previous planning exercises in
2001 and 2008. This new group will examine
current research efforts, benchmark our sci-
entific under aiding, and identify promising
and possibly underexplored areas for future
research in hopes of improving the still dire
outcome of this dreaded disease.

You further asked me to address the im-
pact of disease-specific legislation on the
NIH’s ability to allocate resources freely and
to study basic biology and mechanisms.
When providing technical assistance to the
Congress on possible legislation, the NIH
generally suggests that Congress provide the
maximum flexibility for our mission. Basic
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research that may lack any overt connection
to specific diseases is the foundation for dis-
ease-specific translational and clinical re-
search, and it must be preserved to ensure
the discoveries that later drive applied work
on individual diseases. If Congress is too pro-
scriptive when it directs the NIH to focus on
specific diseases, the agency loses its valued
flexibility to allocate resources in a manner
that optimizes the likelihood that the sci-
entists we support will discover the under-
lying disease mechanisms that must be un-
derstood to achieve our goal of improving
the health of our nation.

Let me provide an example of basic re-
search that addresses several specific types
of cancer. As early as the 1980s, cancer re-
searchers observed mutations in a certain
critical gene, the KRAS gene, in a variety of
human cancers, including about a third of
lung cancers, about half of colon cancers,
and as many as 95 percent of PDACs. Basic
research on a wide variety of cell types, from
yeast to human, has taught us that the
KRAS gene encodes an unusual signaling
protein that acts in conjunction with other
proteins as a molecular ‘‘on/off’ switch for
signals promoting cellular growth.
Mutations in this gene leave the switch
“on”’, resulting in persistent cell growth and
division. Despite what we know about KRAS
mutations, and despite extensive efforts in
both industrial and academic research sec-
tors, we have not yet been able to counter
these mutations therapeutically. In order to
treat PDAC and many other cancers exhib-
iting KRAS mutations, we must focus on re-
search that increases our understanding of
how such mutations drive the biological ef-
fects that cause these devastating diseases.
Given what we have learned about molecular
mechanisms, it would be counterproductive
to limit that effort to a specific cell type. In
other words, if Congress directs the NIH to
study specific diseases without flexibility, it
can limit our ability to follow the best leads
in science and to pursue discoveries that
move an entire research field forward in a
way that produces maximum benefit to the
public.

Finally, you asked me to address how
genomics has revolutionized the study of un-
derlying mechanisms of disease. Recent ad-
vances in genomics are transforming the way
science is conducted. Our understanding of
basic mechanisms has increased exponen-
tially with the widespread adoption of high-
throughput screening, genome sequencing,
and advances in bioinformatics. This trans-
formation of the biosciences is profoundly
affecting the practice of medicine. Advances
in the biological sciences have changed the
way we view disease. We now recognize that
dysfunction of specific biochemical pathways
that govern cell behavior may be similar in
superficially disparate diseases or quite dif-
ferent in patients with the same category of
diagnosis.

When you and I were in medical school, all
patients with cancers of a given organ were
treated with the same combination of chem-
otherapy, radiation therapy, or surgery.
With today’s application of high-throughput
screening and genomics, we are now shifting
to treating an individual’s cancer with a
kind of ‘“‘precision medicine” that is based
upon the patient’s genome and the genome of
his or her individual tumor. As an industry
scientist recently told the New York Times,
“[t]The old way of doing clinical trials where
patients are only tied together by the organ
where their cancer originated, those days are
passing.” This is just one more reason why
directing research resources toward a par-
ticular disease without flexibility, as defined
in the pre-genomic era, can run counter to
scientific opportunity.

In closing, let me be clear that the NIH is
not permitted to take a position on the re-
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calcitrant cancer legislation being consid-
ered by the Congress. Such statements can
only be issued by the Office of Management
and Budget as a Statement of Administra-
tion Policy.

Thank you for your continued support of
the NIH.

Sincerely yours, with best personal
regards,
FRANCIS S. COLLINS, M.D., PH.D.,
Director

Mr. COBURN. It is outlining NIH’s
and specifically the National Cancer
Institute’s concerns with this type of
directive from us. I think they care
about whether we solve these problems
associated with these recalcitrant can-
cers. I think people who want to get it
solved are true in their motives to try
to solve it.

But there are some significant things
in his letter that I would like to quote
for my colleagues because I think it
might just change your mind about us
micromanaging what they are doing.

First, he says:

We have all the authorities to do whatever
we need to do with the money that you have
given us. We can do all these things you
want us to do. If you tell us to do them, we
will do them. But we already have the au-
thority to go where we think we are going to
get the best results in the quickest way.

NIH constantly examines scientific oppor-
tunities and conducts research evaluation
and planning opportunities within its cur-
rent statutory

In other words they are looking, try-
ing to figure out how they change,
where they go now

The national cancer institute recently or-
ganized a group to provide a ‘‘horizon scan’’
of pancreatic ductal adenocarcinoma ad car-
cinoma, building on previous planning

They just did all this. They have just
been through a total review of pan-
creatic adenocarcinoma, and they have
just shifted where they are spending
funds to address this issue.

Basic research that may lack any overt
connection to specific diseases is the founda-
tion for disease-specific translational and
clinical research.

We must preserve this translational
research if in fact we will want to even-
tually apply it to specific diseases. So
I would say this bill, ‘“pre’” the
genomic age, would be a right thing for
us to do. It is the wrong thing for us to
do because what we are actually going
to do is we are going to force the NIH
to do things that are not going to ben-
efit the results—the outcome of these
diseases and waste money on what is
being directed.

Do we have a time 1limit?

The PRESIDING OFFICER. Evi-
dently; 10 minutes equally divided.

Mr. COBURN. I ask unanimous con-
sent to continue until I finish my re-
marks.

The PRESIDING OFFICER. Is there
objection?

Mr. LEVIN. I am distracted. What is
the unanimous consent request?

Mr. COBURN. I wanted to finish my
remarks.

Mr. LEVIN. I understand. Was it an
additional 5 minutes?

Mr. COBURN. It will not be much
longer than that. I am certainly not
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Mr. LEVIN. I have no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. COBURN. ‘““Advances in the bio-
logical sciences have changed the way
we view disease. We now recognize the
dysfunction of specific biochemical
pathways’’—not disease-specific path-
ways—‘‘biochemical pathways that
govern cell behavior that may be simi-
lar in superficially disparate diseases
or quite different in patients with the
same disease.

What they are saying to us, through
this letter, is that, of course, they are
going to do what we tell them to do.
But the very intent of what we are
wanting to accomplish is we are going
to delay the outcome because we have
not significantly, in the last 3 years,
significantly increased NIH’s budget.
So limited dollars are going to be spent
as directed through this recalcitrant
bill that are not going to direct the
translational research and biochemical
pathway research they are in.

I would just tell my colleagues in the
next 10 years we are going to see such
phenomenal changes in our approach to
disease, and the treatments for that,
and the reason we are going to see it is
because we stop looking at diseases and
started looking at translational
genomics and biochemical pathways.

I will be one of the few who vote
against this. I am fine with a voice
vote if no other colleagues object. I
have no problems with that. But in the
name of doing good I suggest that we
are actually going to limit our ability
to achieve, at a sooner time, the cures
that everybody who is supporting this
bill would like to see.

I yield.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. WHITEHOUSE. With the permis-
sion of the chairman, may I ask for a
voice vote at this time?

Mr. LEVIN. I know of nobody else
who wishes to speak on this amend-
ment—I withhold that so we can hold
off and see if anybody else wishes to
speak.

Mr. President, I know of no further
debate on this amendment.

The PRESIDING OFFICER. If there
is no further debate, the question is on
agreeing to the amendment.

The amendment (No. 3180) was agreed
to.

Mrs. BOXER. Mr. President, I move
to reconsider the vote.

Mr. LEVIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. Senator PORTMAN, I be-
lieve, wishes to speak relative to an
amendment? I believe the Senator from
Ohio wishes to speak relative to an
amendment? I ask Senator PORTMAN be
recognized for—how many minutes,
may I ask the Senator?

Mr. PORTMAN. Seven minutes.

Mr. LEVIN. For up to 10 minutes, to
speak up to 10 minutes.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. PORTMAN. I ask unanimous
consent to speak as in morning busi-
ness.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PARTISAN RULE CHANGE

Mr. PORTMAN. Mr. President, I com-
mend the chairman and ranking mem-
ber for the way they are handling this
bill. As we have seen on the floor
today, Democrats and Republicans
alike are able to offer amendments and
have an honest debate on the issues,
which is exactly how we ought to be
operating.

As the fiscal cliff approaches we
should not only be working together
across the aisle to address issues like
we are today with the Defense author-
ization bill, but we should also be
working to address other critical
issues, including tax issues and spend-
ing issues. That is what I wanted to ad-
dress.

We have a lot of challenges. Instead
of pulling together we seem to be pull-
ing apart, and I am specifically refer-
ring to some of the suggestions by
some in the majority that we consider
a controversial and partisan rule
change that would marginalize minor-
ity Members and in a way that breaks
the current rules to change the rules.

What I mean by that is it takes 67
votes to change a rule in the Senate.
That is a rule, by the way, that dates
back to 1917. The reason that is in
place is because, obviously, folks want-
ed to force the majority and minority
to work together to make those rule
changes. We don’t get a two-thirds vote
without that. I think it is important
that the basic rules are ones that are
agreed on.

The party in the majority tends to
change a lot around here. In fact, we
have shifted back and forth between
Republicans and Democrats 7 times in
the past 30 years. So at one point we
are in the majority, one point in the
minority, and that is why having these
basic rules in place make sense.

There are some proposing we get
around the 67-vote majority by some
procedure where, instead of having a
two-thirds vote, we would just have a
majority vote to change a rule. Regard-
less of what rule that might be—some
would say it would be on the motion to
proceed and other aspects of the fili-
buster. Of course it would set a prece-
dent that could change the rules for
other things as well. I think that would
prove counterproductive in the short
term. I also think it would prove coun-
terproductive in the long run for the
Senate.

All of us are focused, I hope, on the
serious economic challenges that we
face with the fiscal cliff impending. I
think this would be the wrong time for
us to put this body into an even more
partisan environment by changing
these rules.

Again, I commend the chairman and
ranking member for what we are doing
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today because this is an example of
how the Senate can work and has
worked on several bills in my short
time here. But in other cases we have
not been able to do that. I think that
involves both parties, again, working
together to solve these problems.

The issue before us is the fiscal cliff,
and I also want to address briefly, if I
may, the ongoing discussion about
taxes and what we should do regarding
taxes. I want to take this opportunity
to talk a little about why some of us
believe that raising tax rates would be
counterproductive at a time when our
economy is so weak, and that there is
another opportunity, and that is for
tax reform.

The jobs crisis and the debt crisis are
linked, and the President has made
that point. He has said his priority in
the grand bargain discussions, the fis-
cal cliff discussions, is to ensure that
we encourage economic growth and
jobs. So we should use this as an oppor-
tunity to address the underlying prob-
lems that are holding back our econ-
omy, an economy that is in tough
shape today. Unemployment is still
stuck just below 8 percent. The projec-
tions CBO has given us for the next
year, by the way, are continued anemic
growth in the economy and, in fact, un-
employment going up, not down.

The economic case against imposing
higher taxes is overwhelming. We all
know if we tax something, people tend
to do less of it and that is one reason
why smoking is taxed, to get people to
quit smoking. So why do we want to
raise taxes on working, saving, and in-
vesting? Instead, we should encourage
policies that create jobs, not discour-
age them through higher taxes.

Don’t take it from me. There are oth-
ers who have commented on this on
both sides of the aisle. Christina
Romer, President Obama’s former
Chief Economic Adviser, has written
that in most circumstances, a tax in-
crease that equals about 1 percent of
GDP actually lowers GDP by about 3
percent. Harvard economist Marty
Feldstein has written that a $1 increase
in tax rates tends to cost the economy
about 76 cents of growth.

There is a global perspective on this
as well because other countries have
gone through these fiscal problems and
they have chosen to cut spending in
some cases and raise taxes in other
cases. There is a Harvard economist,
Alberto Alesina, who has recently stud-
ied the experience of 17 countries in the
developed world, such as the United
States. Over the past 25 years, he has
looked at how they have attempted to
reduce their budget deficits. Based on
IMF data, which is the International
Monetary Fund, he concluded that
“tax-based deficit reduction” was, in
his words, ‘‘always recessionary.” By
contrast, reducing deficits by cutting
spending and enacting pro-growth re-
forms, including tax reform, actually
spurred economic growth, according to
the same study.

I think that this is consistent with
our own economic history. Between
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1948 and 1961, a period when the highest
income tax rate rose from 82 to 91 per-
cent, we went through some tough
times. We had four recessions. Thank-
fully, our exports that helped rebuild
Europe following World War II helped
keep the economy moving. Reducing
the top tax rate to 70 percent also
helped, but the 1970s were still a period
of stagnation, recession, double-digit
unemployment, double-digit interest
rates, double-digit inflation. It was
when Ronald Reagan reduced rates to
28 percent that we saw this impressive
period of growth, maybe the most im-
pressive ever.

It is something we saw again in 1997
when capital gains taxes that were cut
under President Clinton and the Re-
publican leadership in Congress were
followed by a surge of investment and
growth into the late 1990s. Again, after
the 2003 tax rate cuts, we saw another
example of the power of low tax rates.
This was the 2003 tax cuts. In the six
quarters before those rate cuts, the
economy lost 1 million jobs. In the six
quarters after those tax rate reduc-
tions, in 2003, economic growth nearly
doubled and 2.3 million jobs were
added.

Some tax increase advocates may as-
sert a willingness to accept slower eco-
nomic growth in the cause of deficit re-
duction and that is a legitimate point
of view, that we need to have slower
economic growth because deficit reduc-
tion is so important. But I would also
point out some statistics. Slow growth
also means less tax revenue. The White
House’s own data suggests that even a
.26-percent reduction in economic
growth—which is likely with big tax
hikes—would wipe out the entire $800
billion in promised deficit reduction
from higher tax rates. Growth is so in-
credibly important to reducing our
debt and deficit and getting in control
of our fiscal situation. So tax rate in-
creases are not only bad economic pol-
icy, but they tend to be bad budget pol-
icy.

Tax reform is needed, and through
tax reform we could have higher reve-
nues. But both theory and practice
make a convincing case that keeping
rates low is better for the economy and
jobs. Structural spending reforms com-
bined with pro-growth tax reform, in
my view, are the right approach and I
think historically that has proven to
be true. I will speak for myself as one
Republican, although other Repub-
licans as well are willing to accept new
revenues, but the right way to do it is
through reforming our outdated Tax
Code and having these structural re-
forms that everybody feels are nec-
essary.

Both the corporate and individual
sides of the Code are marked by rel-
atively high marginal rates and a com-
plex maze of tax preferences that dis-
tort economic decisions, misallocate
capital, and allow some taxpayers to
avoid paying their share. Tax reform
can kill two birds with one stone. By
capping or eliminating inefficient tax
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preferences, we can avoid raising cor-
porate and individual rates, without
adding a dime to the deficit, by the
way. In fact, if done right, tax reform
will increase revenues by spurring
growth, job creation and, therefore,
bigger tax receipts.

Tax reform is both a fiscal and com-
petitive necessity for our country. It
has been more than 25 years since we
substantially reformed the Tax Code
and twice as long—about 50 years—
since we did a bottom-up review of our
international tax laws. The world has
changed a lot in that time period, yet
America has not kept up. The under-
lying assumptions in our Tax Code are,
frankly, out of step with today’s com-
plex global economy. This is especially
evident in our corporate Tax Code. The
United States is now the highest cor-
porate tax country among all the de-
veloped countries in the developed
world. Canada has lowered its federal
corporate rate from 16.5 percent to 15
percent, bringing its combined rate to
25 percent—nearly 15 points lower than
the U.S. combined rate. Our rate is 39.2
percent when we combine the State
and Federal burden. The Federal bur-
den is 35 percent and the State burden
is closer to 36 percent. So right now the
average among all of the developed
countries in the world is 25.1 percent,
and the U.S. rate stands at 39.2 percent
when we combine the State and Fed-
eral burdens.

A similar trend, by the way, has
played out with respect to inter-
national tax rules, as our trading part-
ners, including Japan and Britain, have
moved to a more competitive, terri-
torial-like tax regime over the past 10
years, which encourages movement of
investment, capital, and jobs overseas.
So there is a simple point here which
is, by standing still, the United States
is falling behind. The resulting drag on
American competitiveness and job cre-
ation is real and substantial.

The solution is tax reform that
broadens the tax base by scaling back
tax preferences and cutting the cor-
porate rate. We could cut it to 25 per-
cent and scale back the deductions,
credits, and exemptions, and have a
competitive, territorial system and
have it all be revenue neutral. There is
such a proposal by the Joint Com-
mittee on Taxation here in Congress.

I am not saying it is easy. Some of
these preferences, of course, and loop-
holes are ones that are very difficult to
reduce or eliminate, but it would be
the right thing to do for our economy.
I think we have seen some signs of de-
veloping bipartisan consensus on this
issue and I am hopeful we will see the
same movement for pro-growth indi-
vidual tax reform, because reforming
the entire Tax Code is critical to re-
gaining competitiveness, spurring
growth, and producing the revenues we
need to pay for important public prior-
ities.

The smart way to raise revenue is
not through tax hikes that will shrink
our economy, but rather through tax
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reform designed to help grow the econ-
omy and help make American workers
and businesses more competitive so we
can compete and win in the global
economy.

Again, today as we are approaching
the fiscal cliff I hope this Senate works
together on a bipartisan basis to work
toward tax reform in a way to increase
revenues and grow our economy while
we look at the important structural re-
forms we have to make in order to
solve the fiscal crisis we face.

Thank you, Mr. President.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. INHOFE. Mr. President, let me
elaborate a little bit on what the Sen-
ator from Ohio just said. I think it is
important to remember that the whole
idea was a Democratic idea and not a
Republican idea. Some of us remember.
We were not actually here at the time,
but in the 1960s during the Kennedy ad-
ministration—of course, the last time I
checked he was a Democrat—he was
the one who made this statement. I
have quoted him very often. He said,
We need more revenue to take care of
the great society programs that he had
kind of inherited and was furthering.
He said, The best way to increase rev-
enue is to decrease marginal rates. He
did that. I remember the top rate went
down from 90 percent to 70 percent, and
during his period of time, the total
amount of revenue that came from
marginal rates raised from $94 billion
to $153 billion.

Then, a few years later, along came
Ronald Reagan and the total amount of
revenue that was raised for marginal
rates in the year 1980 was $244 billion
and in 1990 it was $466 billion, which al-
most doubled in the decade that had
the most streamlining and reduced re-
duction in marginal rates in our his-
tory.

So I think it is interesting to observe
that this is not—it wasn’t all a Repub-
lican idea, but it is something that has
worked every time it has been tried.

Mr. PORTMAN. I thank my colleague
from OKklahoma. I wish to follow up
briefly on that and say that in 1997,
when we decided to move toward a bal-
anced budget agreement when Presi-
dent Clinton was President, there was
also an agreement to cut the capital
gains rate. We sometimes forget the
capital gains rate cut produced a lot of
revenue that was not expected. As a re-
sult, we got to a unified balanced budg-
et on a unified basis more rapidly than
anybody thought we would. It came 2
or 3 years sooner than projected, in
part because there was about $100 bil-
lion of new revenue that showed up the
next year from the fact that we did re-
duce the capital gains rates.

I understand the need for us to deal
with the deficit and to have revenue.
There is no question that this is nec-
essary, but to do it by raising rates
alone, which is what is being proposed
by some people, is going to result in
lower economic growth, it is going to
result in job loss, and it is not going to
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have the intended benefit on the rev-
enue side. The alternative is clear,
which is, for the first time in a couple
of decades, we need to get busy on re-
forming this Tax Code as Ronald
Reagan did with Democratic help, in-
cluding Democratic Senators such as
Phil Bradley here in the U.S. Senate,
to encourage growth and to encourage
the kind of economic growth that is
going to result in more revenue coming
in. We should not miss this oppor-
tunity to do that.

As I said earlier, I believe there is a
building consensus around that. We
saw it in the Simpson-Bowles Commis-
sion. We have seen it in the Rivlin-
Domenici work, and other outside
groups have looked at this, at our Tax
Code. And by broadening the base, we
can be more competitive and through
growth have additional revenues com-
ing in.

Mr. INHOFE. I appreciate the com-
ments of the Senator from Ohio. I
would go a little farther and say this
obsession that the only way to do these
things is to raise taxes, I think that
flies in the face of history.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk called
the roll.

Mrs. BOXER. Mr. President, I ask
that the quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. BOXER. Mr. President, I lis-
tened to the Senator from Ohio and I
want to be heard because he is talking
about the fiscal cliff and how upset he
is at the thought that the wealthiest
people in America might go back to the
tax rates we had under Bill Clinton
when we had the greatest prosperity,
we had 23 million new jobs, and we bal-
anced the budget to the point where we
even had a surplus. My friend comes
down here and complains that the pro-
posal on the table would give 98 per-
cent of the people a tax cut and he is
upset that 2 percent of the people
might have to go back to the rates
under Bill Clinton.

I want to say something. We just had
an election. We had a big election. We
had a tough election. We had an expen-
sive election. One of the major parts of
that election revolved around what do
we do about the deficits, what do we do
about economic growth, what do we do
about spending. We discussed it in the
Senate races, we discussed it in the
House races, and, of course, President
Obama and candidate Governor Rom-
ney discussed it again and again.

My friend talks about consensus. Let
me tell my colleagues the consensus.
More than 60 percent of the people
agree with President Obama and the
Democrats that we ought to climb
down off this fiscal cliff in the next 5
minutes and pass what the Senate
passed, which is to renew all the Bush
tax cuts and go back to those over
$250,000 to the rates of Bill Clinton.
That is what we passed here. That
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would bring us almost $1 trillion over
10 years. That will get us to climb
down that cliff.

Then we have other parts of the cliff,
there is no question about it, including
the automatic sequester. I think it is
easy to deal with that by bringing
home some of the overseas account
money and applying it to the sequester
and getting rid of at least half of that
sequester, and maybe all of the seques-
ter. But, no, people are going to listen
to these speeches every day about how
we are obsessed with taxes.

What are people talking about when
they say obsessed with taxes? I will tell
my colleagues what I am obsessed
about. I am obsessed with the fact that
we passed a tax cut for 98 percent of
the American people and our friends
are so worried about the millionaires
and the billionaires that they will not
allow that bill to be voted on in the
House. So people can stand up here
morning, noon, and night, and I want
them to and I respect their views, be-
lieve me, but I do not agree with them.

It is no wonder that the American
people are confused. We know we have
the fiscal cliff. We know we don’t want
to see tax rates go up for the middle
class. Yet the Republicans say they are
going to hold up all those tax breaks
for 98 percent of our people because
they want to hold on to the tax breaks
for billionaires and for millionaires. We
had an election about that.

People agreed with us. I suppose we
are going to have to hear these speech-
es every day about how we are going to
grow our way out of the deficit. We are
going to grow our way out of the def-
icit? Really? Look what happened
under George W. Bush. He inherited
surpluses. He turned it into deficits as
far as the eye can see, with huge tax
cuts to the millionaires and billion-
aires—huge—the very tax cuts our
friends are defending right now. He did
two wars on the credit card and we
wound up in a mess.

So we have to come together with
the best ideas that we can have. I know
we can reach agreement. But let’s do
the first step, which is to take care of
98 percent of the people. The Repub-
licans want to have tax breaks for 100
percent of the people. We are saying:
Can you take 98 percent?

If I stopped you on the street and
said: I am willing to give you 98 per-
cent of what you say you want, and
you walk away from me, and you at-
tack me, and you say I am not ready to
do anything, I honestly think people
would scratch their heads.

So I think it is clear. The Senate
passed a bill to renew the tax breaks
for 98 percent of the people. We are say-
ing up to $250,000 in income, we go
right back to those Bush tax cut rates.
But over $250,000, we go to the Clinton
years, pay a little bit more, so we can
attack this deficit, so we can make the
investments we need to make in this
great country of ours.

I will tell you, if the Republicans can
do this, we are going to see smiles on
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the faces of the people. I was very
happy to see that ToMm COLE over in the
House, who was the head of the RCC,
the Republican Congressional Com-
mittee over there, says it is time to
come to an agreement on that pro-
posal.

So I say to the Republicans: We are
giving you 98 percent. Take it. Then
let’s sit down and debate the rest of it.
There are a lot of other things we have
to do. There is the AMT. We have to do
a doc fix. We have to do a lot of other
things. I am willing to compromise on
those things. But let’s at least get
those tax cuts in place right now before
this holiday season so that the middle
class knows they are not going to face
a tax increase. I can say honestly that
the American people would think we
were doing the right thing if we were
to see the House take up the Senate
bill and pass it.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. LIEBERMAN. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LIEBERMAN. Mr. President, I
rise to speak on a broadly bipartisan
amendment that I have filed, and that
I hope and believe will be called up at
some point. Obviously, I would like it
to be adopted by unanimous consent
but, if not, it merits a rollcall vote,
and I am confident it will be addressed
on a rollcall vote.

This amendment is amendment No.
3090 to this National Defense Author-
ization Act for Fiscal Year 2013. It will
reauthorize two very important and
very broadly supported programs—the
Assistance to Firefighters, AFG, Pro-
gram—which otherwise used to be
known as FIRE, the FIRE Act—and the
Staffing for Adequate Fire and Emer-
gency Response Program, known as
SAFER. This amendment also reau-
thorizes the U.S. Fire Administration
for 5 years, an agency which is a com-
ponent of FEMA that is focused on sup-
porting firefighters and EMS per-
sonnel.

This amendment reauthorizes AFG
and SAFER for 5 years but it also
takes much needed steps to ensure that
the firefighters not only have the
equipment, vehicles, and personnel
that we need them to have to do the
jobs they do for us in our country every
day, the amendment also helps depart-
ments in communities struggling with
economic difficulties, creating a hard-
ship waiver for both of these fire pro-
grams—AFG and SAFER—that allows
FEMA to waive requirements in com-
munities that have been hard hit in
these tough economic times.

Some people might say: Well, why
has the Federal Government estab-
lished these programs to support fire-
fighting? Aren’t those local respon-
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sibilities? Well, of course, the Federal
Government has partnered with many
local and State responsibilities that we
deem to have national importance.

There is no question since 9-11-2001,
as we witnessed those firefighters put-
ting their lives on the line, running
into danger to save people as opposed
to running away from it—and we con-
templated after 9-11-2001, as we have
consistently in the Senate Homeland
Security Committee, how we would re-
spond—are we ready to respond to, God
forbid, another mass terrorist attack
on the United States? The first line of
defense will be the local firefighters,
the local law enforcers, and the local
emergency medical personnel.

So these brave and skillful fire-
fighters around America now become
part of the first line of response to the
kind of threats in this unconventional
age in which we live that our homeland
security is threatened by.

As important as it is to help our fire-
fighters, obviously, many of us on both
sides of the aisle, who have cospon-
sored both of these bills, understand we
have to demand accountability as we
spend taxpayer dollars in a time when
we are trying to reduce our deficit and
debt.

For this reason, the amendment does
a couple of things. It includes provi-
sions to prevent earmarks from being
attached to these programs. AFG and
SAFER actually have never been ear-
marked, which is an impressive accom-
plishment. In other words, these are
formula programs in that sense and de-
cided on a merit basis, decided on ap-
plications, never earmarked from Con-
gress. We should keep it that way.

But this amendment, recognizing the
tough economic times we are in, also
reduces the authorizations for these
two programs, AFG and SAFER, by
more than 30 percent—more than 30
percent. So we are meeting a national
need with the authorization of these
programs, but we are doing it in a way
that is mindful of the tough fiscal
times we are in.

Supporting our Nation’s firefighters
and emergency medical service re-
sponders is a national priority. It is, in
my opinion, one that is not only broad-
ly supported by Members of both par-
ties and an occasional Independent
here in the Senate, but is broadly sup-
ported by the American people regard-
less of where they live all over this
country.

So, Mr. President, I will, with the co-
operation and support of the two man-
agers of the bill, who are supporters of
these two pieces of legislation—Chair-
man LEVIN and Senator McCAIN—Ilook
forward to the time when I can ask
that this amendment be the pending
business and that we can either adopt
it by consent or bring it up for a roll-
call vote.

I yield the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.
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Mr. CHAMBLISS. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. CHAMBLISS. Mr. President, I
ask unanimous consent I be allowed to
speak as in morning business.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. CHAMBLISS. Mr. President, I
rise in support of an Ayotte amend-
ment, No. 3245, an amendment that
makes permanent the current prohibi-
tion on the use of defense funds to
transfer or release Guantanamo Bay
detainees into the United States. This
amendment is identical in substance to
section 1027 of the Fiscal Year 2012 Na-
tional Defense Authorization Act, ex-
cept that it prohibits the use of the
funds permanently.

We know the President said he would
close Guantanamo almost 4 years ago.
I thought it was a bad idea then; I
think it is an even worse idea today.
We should move beyond campaign
promises and think about what makes
sense on this issue. The stubborn re-
fusal to increase the Gitmo detainee
population has been the key stumbling
block in establishing an effective long-
term detention policy.

The American people have been pret-
ty unified in their opposition to bring-
ing Gitmo detainees to the United
States, and I believe we should listen
to them.

I understand that Senator FEINSTEIN
just released the GAO report she re-
quested regarding facilities and factors
to consider if Gitmo detainees were
brought to the United States. I have
reviewed this report, and I have to re-
spectfully disagree that this report of-
fers any support whatsoever for the
idea that Gitmo detainees can or
should be moved to the United States.

The very first page of the GAO report
lays out in stark terms the serious
problems that would come into play if
detainees from Guantanamo were
transferred to the United States: legal
and cost considerations, compliance
with U.S. and international laws, col-
lecting intelligence information, and
ensuring the safety and security of the
general public and personnel at these
facilities.

The report makes very clear that the
Department of Justice does not have
the authority to maintain custody of
detainees under the AUMF. In other
words, even without the prohibition on
transfers of detainees to the United
States, it would be illegal for the Bu-
reau of Prisons or the Marshals Service
to take custody of Guantanamo detain-
ees.

Moreover, the Department of Justice
told the GAO—and I quote—it ‘‘does
not plan to transfer detainees to the
United States,” saying it raises legal,
policy, and resource issues that de-
scriptions of current policies and prac-
tices contained in the GAO report can-
not fully address.
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Essentially, the Department of Jus-
tice is saying that on top of those
issues already described in the GAO re-
port, such as insufficient standards for
law or war detention, severe over-
crowding, and ‘‘implications for the
public safety,” there would be even
more issues that are not mentioned at
all. And that is from a Department of
Justice that has fully supported the
idea of moving Gitmo detainees into
the United States.

Housing these detainees in DOD cor-
rections facilities does not seem to be
the answer either because of equally
troubling legal and safety issues for de-
tention of these individuals, including
the Geneva Conventions’ prohibition
on detaining prisoners of war in peni-
tentiaries.

These are just some of the reasons
Congress has prohibited the transfer of
these detainees to the United States
and why those prohibitions must con-
tinue.

This prohibition made sense last year
and it still makes sense today. The
GAO report only confirms that. The de-
tainees who remain at Gitmo include
the ones who have been determined to
be too dangerous to transfer, including
the individuals who were responsible
for the masterminding of the attack on
September 11, which we just celebrated
the 11th anniversary of.

So if that is the case, why on Earth
would we put these detainees whom we
will not send to other countries in cit-
ies and towns across the United States
of America? The Federal Government’s
primary responsibility is to keep the
American people safe. Keeping these
detainees at Gitmo accomplishes that
goal.

I urge my colleagues to support the
Ayotte amendment.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Oklahoma.

Mr. INHOFE. Mr. President, I also
ask to be recognized as in morning
business.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. INHOFE. Mr. President, the Sen-
ator from Georgia is exactly right. I do
not think, in the years I have been
here, I have ever seen one issue where
everyone is in agreement. If we go back
to 2007, 94 Members of this Senate got
together and they said—and this is all
documented—that: Detainees housed at
Guantanamo Bay should not be re-
leased into American society, nor
should they be transferred stateside
into facilities.

We all agreed on that. Then we
agreed again in 2009 and every year
since then, as the Senator from Geor-
gia has said. But a lot of people have
forgotten. We have had this issue for so
many years now, they have forgotten
some of the original reasons why. One
of the obvious reasons—there are three
reasons. One was that prisons that hold
these detainees become magnets. I do
not think people understand that a ter-
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rorist is not a criminal. He is a ter-
rorist. His job is to train people to kill
other people, to engage in terrorist ac-
tivities.

Do we truly want them in there talk-
ing to all our prisoners? That was one
of the major reasons people were all
coalescing around the idea that we
have a great place to put these guys;
that is, Guantanamo Bay.

The second reason is the prison
guards. They have to be specially
trained in order to guard a prison that
has terrorists as opposed to the normal
criminal element.

The third is what FBI Director Rob-
ert Mueller has said; that there is a
very real possibility that Gitmo de-
tainees will recruit more terrorists
from among the Federal inmate popu-
lation and continue al-Qaida oper-
ations from the inside, which is how
the New York synagogue bombers were
recruited.

We should not even be debating this.
The Ayotte amendment is one that will
take care of this so we do not have to
worry about it from year to year, we do
not have to stand here and anguish
over this thing that we have decided
several times.

I can remember—I guess it was back
in the early administration of Obama—
when he identified 17 areas in the
United States that would be appro-
priate for incarcerating terrorists
whom we would take out of Gitmo. One
of those places happened to be Fort Sill
in my State of Oklahoma. So I went
down to Fort Sill. I looked at the facil-
ity we had that was within the Fort
Sill facility.

There was a lady there whose name is
Sergeant Major Carter. I can remember
when she came up to me she said: Sen-
ator, why in the world? Go back and
tell those people back there that they
do not understand what is going on.
This is coming from a sergeant major.
She happened to be a Black lady. She
had been down there for some time.
She said: Go back and tell them I had
two tours in Gitmo. There is no place
that is more humane. There is no place
that is taking care of them, no place
where we can secure the area so we
protect our prison guards like Gitmo.

She even went on to say one of the
biggest problems we had with the in-
mates in Gitmo is an overweight prob-
lem because they are eating better
than they have ever eaten in their
lives. They had medical attention for
diseases they did not know existed.

So we have an opportunity there to
do it. I applaud Senator AYOTTE for
wanting to address this so we do not
have to go through this every year.
Nothing has changed. We know it is a
revolving door. People who go out from
there, many of them return to the bat-
tleground, and there is no place else
that offers this security and the con-
finement.

The last thing I would say, we do not
have many good deals in government,
and let’s see anyone here find a better
deal. We have had this—it was either
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since 1901 or 1904. I cannot remember
the year. But as I do recall we are still
under the same lease agreement. That
whole facility that we have at Gitmo,
along with the court system down
there, all we pay is $4,000 a year.

Ever heard of a better deal than
that? About half the time Castro does
not bill us. So let’s take advantage of
one of the few good deals we have, one
of the few security deals we have, and
make this a permanent arrangement. I
hope we have the chance to vote on it.
It is my understanding we are going to
be able to address these and bring them
up, put them in the queue and have
votes. Hopefully, that will even be to-
night.

I yield the floor and I suggest the ab-
sence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. LEVIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. LEVIN. Mr. President, I ask
unanimous consent that it be in order
for the Lieberman amendment, No.
3090, to be called up with the modifica-
tion that is at the desk; that the
amendment, as modified, be agreed to;
that following disposition of the Lie-
berman amendment, it be in order for
the following amendments to be called
up: Ayotte No. 3245 on Guantanamo
and Feinstein amendment No. 3018 on
detainees; that there be up to 20 min-
utes of debate equally divided in the
usual form on the Ayotte amendment;
that upon the use or yielding back of
time on the Ayotte amendment, there
be up to 60 minutes of debate equally
divided in the usual form on the Fein-
stein amendment; further, that at 9:30
p.m. this evening, the Senate proceed
to votes in relation to the Ayotte and
Feinstein amendments in the order
listed and that no amendments be in
order to the amendments prior to the
votes.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

Mr. McCAIN. Reserving the right to
object, and I will not object, I believe
we will have a package, also, following
this, of amendments that have been
cleared by both sides.

I would like to express my personal
appreciation for the cooperative and
compromising fashion in which this
unanimous consent agreement was en-
tered. I would like to thank all parties,
including the chairperson of the Intel-
ligence Committee and others. I think
this will allow us to move forward and
complete this legislation sooner rather
than later.

There are still a lot of amendments
that have been filed, and at some point
that has to stop and at some point we
are going to have to finish all these.
Many of them are duplicative and
many of them are not particularly nec-
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essary, but I think we have made a
giant step forward. I am confident we
can complete this authorization bill
and we will continue the record of now
some bl years of having completed an
authorization bill.

I thank the chairman for his leader-
ship.

The ACTING PRESIDENT pro tem-
pore. Is there objection? Without objec-
tion, it is so ordered.

The Senator from Michigan.

Mr. LEVIN. Mr. President, I ask
unanimous consent that any further
amendments must be filed no later
than 7:30 tonight.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

Mr. DURBIN. Mr. President, reserv-
ing the right to object, does this apply
to second-degree amendments?

Mr. LEVIN. If there is an amendment
filed tonight by 7:30. It could be offered
as a second degree at some later time,
but it has to be filed tonight by 7:30.

Mr. KYL. Mr. President, I would in-
dulge my colleague, apparently there
are two people on our side we would
have to check with. I ask if our col-
league could withhold that request to
see if we can work it out.

I would also ask, is it not possible
that if further amendments can be
worked out to be voted on tonight after
the two that are scheduled to be voted
on, there could be other votes tonight
to try to continue to dispose of amend-
ments on the bill; is that correct?

Mr. LEVIN. The Senator is correct.
These are not the last two votes to-
night necessarily at all. As of now, we
are still planning on having votes to-
morrow.

The ACTING PRESIDENT pro tem-
pore. Objection is heard to the filing
deadline request.

Mr. LEVIN. I withdraw that request.

The ACTING PRESIDENT pro tem-
pore. It is withdrawn.

LIEBERMAN AMENDMENT NO. 3090, AS MODIFIED

The ACTING PRESIDENT pro tem-
pore. The clerk will report the Lieber-
man amendment.

The legislative clerk read as follows:

The Senator from Michigan [Mr. LEVIN],
for Mr. LIEBERMAN, proposes an amendment
numbered 3090, as modified.

The amendment (No. 3090), as modi-
fied, is as follows:

At the end of division A, add the following:
TITLE XVIII—-FEDERAL ASSISTANCE TO
FIRE DEPARTMENTS
Subtitle A—Fire Grants Reauthorization

SEC. 1801. SHORT TITLE.

This subtitle may be cited as the ‘‘Fire
Grants Reauthorization Act of 2012,

SEC. 1802. AMENDMENTS TO DEFINITIONS.

(a) IN GENERAL.—Section 4 of the Federal
Fire Prevention and Control Act of 1974 (156
U.S.C. 2203) is amended—

(1) in paragraph (3), by inserting ‘‘, except
as otherwise provided,” after ‘“‘means’’;

(2) in paragraph (4), by striking ¢ ‘Director’
means’ and all that follows through ‘‘Agen-
cy;” and inserting ‘ ‘Administrator of
FEMA’ means the Administrator of the Fed-
eral Emergency Management Agency;”’;

(3) in paragraph (5)—

(A) by inserting ‘‘Indian tribe,”
‘“‘county,”’; and

after
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(B) by striking ‘‘and ‘firecontrol’’” and in-
serting ‘“‘and ‘fire control’”’;

(4) by redesignating paragraphs (6) through
(9) as paragraphs (7) through (10), respec-
tively;

(5) by inserting after paragraph (5), the fol-
lowing:

‘(6) ‘Indian tribe’ has the meaning given
that term in section 4 of the Indian Self-De-
termination and Education Assistance Act
(25 U.S.C. 450b) and ‘tribal’ means of or per-
taining to an Indian tribe;”’;

(6) by redesignating paragraphs (9) and (10),
as redesignated by paragraph (4), as para-
graphs (10) and (11);

(7) by inserting after paragraph (8), as re-
designated by paragraph (4), the following:

“(9) ‘Secretary’ means, except as otherwise
provided, the Secretary of Homeland Secu-
rity;”’; and

(8) by amending paragraph (10), as redesig-
nated by paragraph (6), to read as follows:

‘(10) ‘State’ has the meaning given the
term in section 2 of the Homeland Security
Act of 2002 (6 U.S.C. 101).”.

(b) CONFORMING AMENDMENTS.—

(1) ADMINISTRATOR OF FEMA.—The Federal
Fire Prevention and Control Act of 1974 (156
U.S.C. 2201 et seq.) is amended by striking
“Director’ each place it appears and insert-
ing ‘“Administrator of FEMA”.

(2) ADMINISTRATOR OF FEMA’S AWARD.—Sec-
tion 15 of such Act (15 U.S.C. 2214) is amend-
ed by striking ‘“‘Director’s Award’’ each place
it appears and inserting ‘‘Administrator’s
Award”.
SEC. 1803. ASSISTANCE TO FIREFIGHTERS
GRANTS.

Section 33 of the Federal Fire Prevention
and Control Act of 1974 (15 U.S.C. 2229) is
amended to read as follows:

“SEC. 33. FIREFIGHTER ASSISTANCE.

‘‘(a) DEFINITIONS.—In this section:

‘(1) ADMINISTRATOR OF FEMA.—The term
‘Administrator of FEMA’ means the Admin-
istrator of FEMA, acting through the Ad-
ministrator.

‘“(2) AVAILABLE GRANT FUNDS.—The term
‘available grant funds’, with respect to a fis-
cal year, means those funds appropriated
pursuant to the authorization of appropria-
tions in subsection (q)(1) for such fiscal year
less any funds used for administrative costs
pursuant to subsection (q)(2) in such fiscal
year.

‘“(3) CAREER FIRE DEPARTMENT.—The term
‘career fire department’ means a fire depart-
ment that has an all-paid force of fire-
fighting personnel other than paid-on-call
firefighters.

‘“(4) COMBINATION FIRE DEPARTMENT.—The
term ‘combination fire department’ means a
fire department that has—

““(A) paid firefighting personnel; and

“(B) volunteer firefighting personnel.

‘(5) FIREFIGHTING PERSONNEL.—The term
‘firefighting personnel’ means individuals,
including volunteers, who are firefighters,
officers of fire departments, or emergency
medical service personnel of fire depart-
ments.

¢(6) INSTITUTION OF HIGHER EDUCATION.—
The term ‘institution of higher education’
has the meaning given such term in section
101 of the Higher Education Act of 1965 (20
U.S.C. 1001).

“(7) NONAFFILIATED EMS ORGANIZATION.—
The term ‘nonaffiliated EMS organization’
means a public or private nonprofit emer-
gency medical services organization that is
not affiliated with a hospital and does not
serve a geographic area in which the Admin-
istrator of FEMA finds that emergency med-
ical services are adequately provided by a
fire department.

‘“(8) PAID-ON-CALL.—The term ‘paid-on-call’
with respect to firefighting personnel means
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firefighting personnel who are paid a stipend
for each event to which they respond.

‘(90 VOLUNTEER FIRE DEPARTMENT.—The
term ‘volunteer fire department’ means a
fire department that has an all-volunteer
force of firefighting personnel.

““(b) ASSISTANCE PROGRAM.—

‘(1) AUTHORITY.—In accordance with this
section, the Administrator of FEMA may
award—

‘“(A) assistance to firefighters grants under
subsection (¢); and

‘“(B) fire prevention and safety grants and
other assistance under subsection (d).

‘“(2) ADMINISTRATIVE ASSISTANCE.—The Ad-
ministrator of FEMA shall—

‘“(A) establish specific criteria for the se-
lection of grant recipients under this sec-
tion; and

‘“(B) provide assistance with application
preparation to applicants for such grants.

“(c) ASSISTANCE TO FIREFIGHTERS
GRANTS.—

‘(1 IN GENERAL.—The Administrator of
FEMA may, in consultation with the chief
executives of the States in which the recipi-
ents are located, award grants on a competi-
tive basis directly to—

‘“(A) fire departments, for the purpose of
protecting the health and safety of the pub-
lic and firefighting personnel throughout the
United States against fire, fire-related, and
other hazards;

‘“(B) nonaffiliated EMS organizations to
support the provision of emergency medical
services; and

“(C) State fire training academies for the
purposes described in subparagraphs (G), (H),
and (I) of paragraph (3).

¢(2) MAXIMUM GRANT AMOUNTS.—

‘““(A) POPULATION.—The Administrator of
FEMA may not award a grant under this
subsection in excess of amounts as follows:

‘(i) In the case of a recipient that serves a
jurisdiction with 100,000 people or fewer, the
amount of the grant awarded to such recipi-
ent shall not exceed $1,000,000 in any fiscal
year.

‘‘(ii) In the case of a recipient that serves
a jurisdiction with more than 100,000 people
but not more than 500,000 people, the amount
of the grant awarded to such recipient shall
not exceed $2,000,000 in any fiscal year.

‘‘(iii) In the case of a recipient that serves
a jurisdiction with more than 500,000 but not
more than 1,000,000 people, the amount of the
grant awarded to such recipient shall not ex-
ceed $3,000,000 in any fiscal year.

‘“(iv) In the case of a recipient that serves
a jurisdiction with more than 1,000,000 people
but not more than 2,500,000 people, the
amount of the grant awarded to such recipi-
ent shall not exceed $6,000,000 for any fiscal
year.

‘(v) In the case of a recipient that serves
a jurisdiction with more than 2,500,000 peo-
ple, the amount of the grant awarded to such
recipient shall not exceed $9,000,000 in any
fiscal year.

‘‘(B) AGGREGATE.—

‘(i) IN GENERAL.—Notwithstanding sub-
paragraphs (A) and (B) and except as pro-
vided under clause (ii), the Administrator of
FEMA may not award a grant under this
subsection in a fiscal year in an amount that
exceeds the amount that is one percent of
the available grant funds in such fiscal year.

‘(ii) EXCEPTION.—The Administrator of
FEMA may waive the limitation in clause (i)
with respect to a grant recipient if the Ad-
ministrator of FEMA determines that such
recipient has an extraordinary need for a
grant in an amount that exceeds the limit
under clause (i).

‘“(3) USE OF GRANT FUNDS.—Each entity re-
ceiving a grant under this subsection shall
use the grant for one or more of the fol-
lowing purposes:
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““(A) To train firefighting personnel in—

‘(i) firefighting;

‘(i) emergency medical services and other
emergency response (including response to
natural disasters, acts of terrorism, and
other man-made disasters);

‘‘(iii) arson prevention and detection;

‘“(iv) maritime firefighting; or

‘“(v) the handling of hazardous materials.

“(B) To train firefighting personnel to pro-
vide any of the training described under sub-
paragraph (A).

“(C) To fund the creation of rapid interven-
tion teams to protect firefighting personnel
at the scenes of fires and other emergencies.

‘(D) To certify—

‘(i) fire inspectors; and

¢“(ii) building inspectors—

‘“(I) whose responsibilities
safety inspections; and

“(II) who are employed by or serving as
volunteers with a fire department.

‘‘(E) To establish wellness and fitness pro-
grams for firefighting personnel to ensure
that the firefighting personnel are able to
carry out their duties as firefighters, includ-
ing programs dedicated to raising awareness
of, and prevention of, job-related mental
health issues.

‘(F) To fund emergency medical services
provided by fire departments and non-
affiliated EMS organizations.

‘(@) To acquire additional firefighting ve-
hicles, including fire trucks and other appa-
ratus.

‘“(H) To acquire additional firefighting
equipment, including equipment for—

‘(i) fighting fires with foam in remote
areas without access to water; and

‘“(ii) communications, monitoring, and re-
sponse to a natural disaster, act of ter-
rorism, or other man-made disaster, includ-
ing the use of a weapon of mass destruction.

‘“(I) To acquire personal protective equip-
ment, including personal protective equip-
ment—

‘(i) prescribed for firefighting personnel by
the Occupational Safety and Health Admin-
istration of the Department of Liabor; or

‘“(ii) for responding to a natural disaster or
act of terrorism or other man-made disaster,
including the use of a weapon of mass de-
struction.

“(J) To modify fire stations, fire training
facilities, and other facilities to protect the
health and safety of firefighting personnel.

‘“(K) To educate the public about arson
prevention and detection.

‘(L) To provide incentives for the recruit-
ment and retention of volunteer firefighting
personnel for volunteer firefighting depart-
ments and other firefighting departments
that utilize volunteers.

‘(M) To support such other activities, con-
sistent with the purposes of this subsection,
as the Administrator of FEMA determines
appropriate.

“(d) FIRE
GRANTS.—

‘(1) IN GENERAL.—For the purpose of as-
sisting fire prevention programs and sup-
porting firefighter health and safety re-
search and development, the Administrator
of FEMA may, on a competitive basis—

‘““(A) award grants to fire departments;

‘(B) award grants to, or enter into con-
tracts or cooperative agreements with, na-
tional, State, local, tribal, or nonprofit orga-
nizations that are not fire departments and
that are recognized for their experience and
expertise with respect to fire prevention or
fire safety programs and activities and fire-
fighter research and development programs,
for the purpose of carrying out—

‘(i) fire prevention programs; and

‘‘(ii) research to improve firefighter health
and life safety; and

include fire
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‘(C) award grants to institutions of higher
education, national fire service organiza-
tions, or national fire safety organizations to
establish and operate fire safety research
centers.

“(2) MAXIMUM GRANT AMOUNT.—A grant
awarded under this subsection may not ex-
ceed $1,500,000 for a fiscal year.

‘“(3) USE OF GRANT FUNDS.—Each entity re-
ceiving a grant under this subsection shall
use the grant for one or more of the fol-
lowing purposes:

““(A) To enforce fire codes and promote
compliance with fire safety standards.

‘(B) To fund fire prevention programs, in-
cluding programs that educate the public
about arson prevention and detection.

‘(C) To fund wildland fire prevention pro-
grams, including education, awareness, and
mitigation programs that protect lives, prop-
erty, and natural resources from fire in the
wildland-urban interface.

‘(D) In the case of a grant awarded under
paragraph (1)(C), to fund the establishment
or operation of a fire safety research center
for the purpose of significantly reducing the
number of fire-related deaths and injuries
among firefighters and the general public
through research, development, and tech-
nology transfer activities.

‘“(BE) To support such other activities, con-
sistent with the purposes of this subsection,
as the Administrator of FEMA determines
appropriate.

‘“(4) LIMITATION.—None of the funds made
available under this subsection may be pro-
vided to the Association of Community Orga-
nizations for Reform Now (ACORN) or any of
its affiliates, subsidiaries, or allied organiza-
tions.

‘‘(e) APPLICATIONS FOR GRANTS.—

‘(1 IN GENERAL.—An entity seeking a
grant under this section shall submit to the
Administrator of FEMA an application
therefor in such form and in such manner as
the Administrator of FEMA determines ap-
propriate.

‘(2) ELEMENTS.—Each application sub-
mitted under paragraph (1) shall include the
following:

““(A) A description of the financial need of
the applicant for the grant.

‘(B) An analysis of the costs and benefits,
with respect to public safety, of the use for
which a grant is requested.

‘“(C) An agreement to provide information
to the national fire incident reporting sys-
tem for the period covered by the grant.

‘(D) A list of other sources of funding re-
ceived by the applicant—

‘(i) for the same purpose for which the ap-
plication for a grant under this section was
submitted; or

‘“(ii) from the Federal Government for
other fire-related purposes.

“(E) Such other information as the Admin-
istrator of FEMA determines appropriate.

“(3) JOINT OR REGIONAL APPLICATIONS.—

““(A) IN GENERAL.—Two or more entities
may submit an application under paragraph
(1) for a grant under this section to fund a
joint program or initiative, including acqui-
sition of shared equipment or vehicles.

‘‘(B) NONEXCLUSIVITY.—Applications under
this paragraph may be submitted instead of
or in addition to any other application sub-
mitted under paragraph (1).

“(C) GUIDANCE.—The Administrator of
FEMA shall—

‘(i) publish guidance on applying for and
administering grants awarded for joint pro-
grams and initiatives described in subpara-
graph (A); and

‘(ii) encourage applicants to apply for
grants for joint programs and initiatives de-
scribed in subparagraph (A) as the Adminis-
trator of FEMA determines appropriate to
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achieve greater cost effectiveness and re-
gional efficiency.

“(f) PEER REVIEW OF GRANT APPLICA-
TIONS.—

‘(1) IN GENERAL.—The Administrator of
FEMA shall, after consultation with na-
tional fire service and emergency medical
services organizations, appoint fire service
personnel to conduct peer reviews of applica-
tions received under subsection (e)(1).

‘(2) APPLICABILITY OF FEDERAL ADVISORY
COMMITTEE ACT.—The Federal Advisory Com-
mittee Act (b U.S.C. App.) shall not apply to
activities carried out pursuant to this sub-
section.

*‘(g) PRIORITIZATION OF GRANT AWARDS.—In
awarding grants under this section, the Ad-
ministrator of FEMA shall consider the fol-
lowing:

‘(1) The findings and recommendations of
the peer reviews carried out under sub-
section (f).

‘“(2) The degree to which an award will re-
duce deaths, injuries, and property damage
by reducing the risks associated with fire-re-
lated and other hazards.

‘(3) The extent of the need of an applicant
for a grant under this section and the need to
protect the United States as a whole.

‘“(4) The number of calls requesting or re-
quiring a fire fighting or emergency medical
response received by an applicant.

“(h) ALLOCATION OF GRANT AWARDS.—In
awarding grants under this section, the Ad-
ministrator of FEMA shall ensure that of the
available grant funds in each fiscal year—

‘(1) not less than 25 percent are awarded
under subsection (c) to career fire depart-
ments;

‘(2) not less than 25 percent are awarded
under subsection (c) to volunteer fire depart-
ments;

““(3) not less than 25 percent are awarded
under subsection (¢) to combination fire de-
partments and fire departments using paid-
on-call firefighting personnel;

‘“(4) not less than 10 percent are available
for open competition among career fire de-
partments, volunteer fire departments, com-
bination fire departments, and fire depart-
ments using paid-on-call firefighting per-
sonnel for grants awarded under subsection
(©);

‘(6) not less than 10 percent are awarded
under subsection (d); and

‘(6) not more than 2 percent are awarded
under this section to nonaffiliated EMS or-
ganizations described in subsection (¢)(1)(B).

‘(1) ADDITIONAL REQUIREMENTS AND LIMITA-
TIONS.—

‘(1) FUNDING FOR EMERGENCY MEDICAL
SERVICES.—Not less than 3.5 percent of the
available grant funds for a fiscal year shall
be awarded under this section for purposes
described in subsection (¢)(3)(F).

‘‘(2) STATE FIRE TRAINING ACADEMIES.—

““(A) MAXIMUM SHARE.—Not more than 3
percent of the available grant funds for a fis-
cal year may be awarded under subsection
(©(1)(O).

“(B) MAXIMUM GRANT AMOUNT.—The Ad-
ministrator of FEMA may not award a grant
under subsection (c)(1)(C) to a State fire
training academy in an amount that exceeds
$1,000,000 in any fiscal year.

“(3) AMOUNTS FOR PURCHASING FIRE-
FIGHTING VEHICLES.—Not more than 25 per-
cent of the available grant funds for a fiscal
year may be used to assist grant recipients
to purchase vehicles pursuant to subsection
(©)3)(G).

““(j) FURTHER CONSIDERATIONS.—

‘(1) ASSISTANCE TO FIREFIGHTERS GRANTS
TO FIRE DEPARTMENTS.—In considering appli-
cations for grants under subsection (c)(1)(A),
the Administrator of FEMA shall consider—

‘“(A) the extent to which the grant would
enhance the daily operations of the applicant
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and the impact of such a grant on the protec-
tion of lives and property; and

‘“(B) a broad range of factors important to
the applicant’s ability to respond to fires and
related hazards, such as the following:

‘(i) Population served.

‘“(ii) Geographic response area.

‘‘(iii) Hazards vulnerability.

‘“(iv) Call volume.

‘“(v) Financial situation, including unem-
ployment rate of the area being served.

‘‘(vi) Need for training or equipment.

¢“(2) APPLICATIONS FROM NONAFFILIATED EMS
ORGANIZATIONS.—In the case of an applica-
tion submitted under subsection (e)(1) by a
nonaffiliated EMS organization, the Admin-
istrator of FEMA shall consider the extent
to which other sources of Federal funding
are available to the applicant to provide the
assistance requested in such application.

¢“(3) AWARDING FIRE PREVENTION AND SAFE-
TY GRANTS TO CERTAIN ORGANIZATIONS THAT
ARE NOT FIRE DEPARTMENTS.—In the case of
applicants for grants under this section who
are described in subsection (d)(1)(B), the Ad-
ministrator of FEMA shall give priority to
applicants who focus on—

“(A) prevention of injuries to high risk
groups from fire; and

‘“(B) research programs that demonstrate a
potential to improve firefighter safety.

‘‘(4) AWARDING GRANTS FOR FIRE SAFETY RE-
SEARCH CENTERS.—

‘“(A) CONSIDERATIONS.—In awarding grants
under subsection (d)(1)(C), the Administrator
of FEMA shall—

‘(i) select each grant recipient on—

“(I) the demonstrated research and exten-
sion resources available to the recipient to
carry out the research, development, and
technology transfer activities;

‘“(IT) the capability of the recipient to pro-
vide leadership in making national contribu-
tions to fire safety;

‘“(III) the recipient’s ability to disseminate
the results of fire safety research; and

‘“(IV) the strategic plan the recipient pro-
poses to carry out under the grant;

‘(i) give special consideration in selecting
recipients under subparagraph (A) to an ap-
plicant for a grant that consists of a partner-
ship between—

‘“(I) a national fire service organization or
a national fire safety organization; and

‘“(IT) an institution of higher education, in-
cluding a minority-serving institution (as
described in section 371(a) of the Higher Edu-
cation Act of 1965 (20 U.S.C. 1067q(a))); and

‘‘(iii) consider the research needs identified
and prioritized through the workshop re-
quired by subparagraph (B)(i).

‘“(B) RESEARCH NEEDS.—

‘(i) IN GENERAL.—Not later than 90 days
after the date of the enactment of the Fire
Grants Reauthorization Act of 2012, the Ad-
ministrator of FEMA shall convene a work-
shop of the fire safety research community,
fire service organizations, and other appro-
priate stakeholders to identify and prioritize
fire safety research needs.

‘“(ii) PUBLICATION.—The Administrator of
FEMA shall ensure that the results of the
workshop are made available to the public.

¢“(C) LIMITATIONS ON GRANTS FOR FIRE SAFE-
TY RESEARCH CENTERS.—

‘(i) IN GENERAL.—The Administrator of
FEMA may award grants under subsection
(d) to establish not more than 3 fire safety
research centers.

‘“(ii) RECIPIENTS.—An institution of higher
education, a national fire service organiza-
tion, and a national fire safety organization
may not directly receive a grant under sub-
section (d) for a fiscal year for more than 1
fire safety research center.

““(6) AVOIDING DUPLICATION.—The Adminis-
trator of FEMA shall review lists submitted
by applicants pursuant to subsection
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(e)(2)(D) and take such actions as the Admin-
istrator of FEMA considers necessary to pre-
vent unnecessary duplication of grant
awards.

(k) MATCHING AND MAINTENANCE OF EX-
PENDITURE REQUIREMENTS.—

‘(1) MATCHING REQUIREMENT FOR ASSIST-
ANCE TO FIREFIGHTERS GRANTS.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), an applicant seeking a
grant to carry out an activity under sub-
section (c) shall agree to make available
non-Federal funds to carry out such activity
in an amount equal to not less than 15 per-
cent of the grant awarded to such applicant
under such subsection.

‘“(B) EXCEPTION FOR ENTITIES SERVING
SMALL COMMUNITIES.—In the case that an ap-
plicant seeking a grant to carry out an ac-
tivity under subsection (c) serves a jurisdic-
tion of—

‘(i) more than 20,000 residents but not
more than 1,000,000 residents, the application
shall agree to make available non-Federal
funds in an amount equal to not less than 10
percent of the grant awarded to such appli-
cant under such subsection; and

¢“(ii) 20,000 residents or fewer, the applicant
shall agree to make available non-Federal
funds in an amount equal to not less than 5
percent of the grant awarded to such appli-
cant under such subsection.

¢“(2) MATCHING REQUIREMENT FOR FIRE PRE-
VENTION AND SAFETY GRANTS.—

‘“‘(A) IN GENERAL.—An applicant seeking a
grant to carry out an activity under sub-
section (d) shall agree to make available
non-Federal funds to carry out such activity
in an amount equal to not less than 5 percent
of the grant awarded to such applicant under
such subsection.

‘(B) MEANS OF MATCHING.—An applicant
for a grant under subsection (d) may meet
the matching requirement under subpara-
graph (A) through direct funding, funding of
complementary activities, or the provision
of staff, facilities, services, material, or
equipment.

‘“(3) MAINTENANCE OF EXPENDITURES.—AnN
applicant seeking a grant under subsection
(c) or (d) shall agree to maintain during the
term of the grant the applicant’s aggregate
expenditures relating to the uses described
in subsections (¢)(3) and (d)(3) at not less
than 80 percent of the average amount of
such expenditures in the 2 fiscal years pre-
ceding the fiscal year in which the grant
amounts are received.

‘“(4) WAIVER.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (C)(ii), the Administrator of
FEMA may waive or reduce the require-
ments of paragraphs (1), (2), and (3) in cases
of demonstrated economic hardship.

*(B) GUIDELINES.—

‘(i) IN GENERAL.—The Administrator of
FEMA shall establish and publish guidelines
for determining what constitutes economic
hardship for purposes of this paragraph.

‘“(ii) CONSULTATION.—In developing guide-
lines under clause (i), the Administrator of
FEMA shall consult with individuals who
are—

‘() recognized for expertise in firefighting,
emergency medical services provided by fire
services, or the economic affairs of State and
local governments; and

“(IT) members of national fire service orga-
nizations or national organizations rep-
resenting the interests of State and local
governments.

C4(iii) CONSIDERATIONS.—In developing
guidelines under clause (i), the Adminis-
trator of FEMA shall consider, with respect
to relevant communities, the following:

‘() Changes in rates of unemployment
from previous years.



S7172

“(II) Whether the rates of unemployment
of the relevant communities are currently
and have consistently exceeded the annual
national average rates of unemployment.

‘“(III) Changes in percentages of individ-
uals eligible to receive food stamps from pre-
vious years.

““(IV) Such other factors as the Adminis-
trator of FEMA considers appropriate.

¢“(C) CERTAIN APPLICANTS FOR FIRE PREVEN-
TION AND SAFETY GRANTS.—The authority
under subparagraph (A) shall not apply with
respect to a nonprofit organization that—

‘“(i) is described in subsection (d)(1)(B); and

‘‘(ii) is not a fire department or emergency
medical services organization.

(1) GRANT GUIDELINES.—

‘(1) GUIDELINES.—For each fiscal year,
prior to awarding any grants under this sec-
tion, the Administrator of FEMA shall pub-
lish in the Federal Register—

‘“(A) guidelines that describe—

‘(i) the process for applying for grants
under this section; and

‘‘(ii) the criteria that will be used for se-
lecting grant recipients; and

‘“(B) an explanation of any differences be-
tween such guidelines and the recommenda-
tions obtained under paragraph (2).

‘(2) ANNUAL MEETING TO OBTAIN REC-
OMMENDATIONS.—

‘“(A) IN GENERAL.—For each fiscal year, the
Administrator of FEMA shall convene a
meeting of qualified members of national
fire service organizations and, at the discre-
tion of the Administrator of FEMA, qualified
members of emergency medical service orga-
nizations to obtain recommendations regard-
ing the following:

‘(i) Criteria for the awarding of grants
under this section.

‘“(ii) Administrative changes to the assist-
ance program established under subsection
(b).

‘(B) QUALIFIED MEMBERS.—For purposes of
this paragraph, a qualified member of an or-
ganization is a member who—

‘(i) is recognized for expertise in fire-
fighting or emergency medical services;

‘‘(ii) is not an employee of the Federal
Government; and

‘‘(iii) in the case of a member of an emer-
gency medical service organization, is a
member of an organization that represents—

‘“(I) providers of emergency medical serv-
ices that are affiliated with fire depart-
ments; or

‘“(IT) nonaffiliated EMS providers.

‘“(3) APPLICABILITY OF FEDERAL ADVISORY
COMMITTEE ACT.—The Federal Advisory Com-
mittee Act (b U.S.C. App.) shall not apply to
activities carried out under this subsection.

“(m) ACCOUNTING DETERMINATION.—Not-
withstanding any other provision of law, for
purposes of this section, equipment costs
shall include all costs attributable to any de-
sign, purchase of components, assembly,
manufacture, and transportation of equip-
ment not otherwise commercially available.

‘“(n) ELIGIBLE GRANTEE ON BEHALF OF
ALASKA NATIVE VILLAGES.—The Alaska Vil-
lage Initiatives, a non-profit organization in-
corporated in the State of Alaska, shall be
eligible to apply for and receive a grant or
other assistance under this section on behalf
of Alaska Native villages.

‘(o) TRAINING STANDARDS.—If an applicant
for a grant under this section is applying for
such grant to purchase training that does
not meet or exceed any applicable national
voluntary consensus standards, including
those developed under section 647 of the
Post-Katrina Emergency Management Re-
form Act of 2006 (6 U.S.C. 747), the applicant
shall submit to the Administrator of FEMA
an explanation of the reasons that the train-
ing proposed to be purchased will serve the
needs of the applicant better than training
that meets or exceeds such standards.
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“‘(p) ENSURING EFFECTIVE USE OF GRANTS.—

‘(1) AubpIiTs.—The Administrator of FEMA
may audit a recipient of a grant awarded
under this section to ensure that—

““(A) the grant amounts are expended for
the intended purposes; and

‘“(B) the grant recipient complies with the
requirements of subsection (k).

‘“(2) PERFORMANCE ASSESSMENT.—

‘“(A) IN GENERAL.—The Administrator of
FEMA shall develop and implement a per-
formance assessment system, including
quantifiable performance metrics, to evalu-
ate the extent to which grants awarded
under this section are furthering the pur-
poses of this section, including protecting
the health and safety of the public and fire-
fighting personnel against fire and fire-re-
lated hazards.

‘“(B) CONSULTATION.—The Administrator of
FEMA shall consult with fire service rep-
resentatives and with the Comptroller Gen-
eral of the United States in developing the
assessment system required by subparagraph
(A).
““(3) ANNUAL REPORTS TO ADMINISTRATOR OF
FEMA.—Not less frequently than once each
year during the term of a grant awarded
under this section, the recipient of the grant
shall submit to the Administrator of FEMA
an annual report describing how the recipi-
ent used the grant amounts.

‘‘(4) ANNUAL REPORTS TO CONGRESS.—

‘“(A) IN GENERAL.—Not later than Sep-
tember 30, 2013, and each year thereafter
through 2017, the Administrator of FEMA
shall submit to the Committee on Homeland
Security and Governmental Affairs of the
Senate and the Committee on Science and
Technology of the House of Representatives
a report that provides—

‘(i) information on the performance as-
sessment system developed under paragraph
(2); and

‘‘(i1) using the performance metrics devel-
oped under such paragraph, an evaluation of
the effectiveness of the grants awarded under
this section.

“(B) ADDITIONAL INFORMATION.—The report
due under subparagraph (A) on September 30,
2016, shall also include recommendations for
legislative changes to improve grants under
this section.

“‘(d) AUTHORIZATION OF APPROPRIATIONS.—

‘(1) IN GENERAL.—There is authorized to be
appropriated to carry out this section—

““(A) $750,000,000 for fiscal year 2013; and

‘(B) for each of fiscal years 2014 through
2017, an amount equal to the amount author-
ized for the previous fiscal year increased by
the percentage by which—

‘“(i) the Consumer Price Index (all items,
United States city average) for the previous
fiscal year, exceeds

‘(ii) the Consumer Price Index for the fis-
cal year preceding the fiscal year described
in clause (i).

“(2) ADMINISTRATIVE EXPENSES.—Of the
amounts appropriated pursuant to paragraph
(1) for a fiscal year, the Administrator of
FEMA may use not more than 5 percent of
such amounts for salaries and expenses and
other administrative costs incurred by the
Administrator of FEMA in the course of
awarding grants and providing assistance
under this section.

¢“(3) CONGRESSIONALLY DIRECTED SPEND-
ING.—Consistent with the requirements in
subsections (c)(1) and (d)(1) that grants under
those subsections be awarded on a competi-
tive basis, none of the funds appropriated
pursuant to this subsection may be used for
any congressionally directed spending item
(as defined under the rules of the Senate and
the House of Representatives).

“(r) SUNSET OF AUTHORITIES.—The author-
ity to award assistance and grants under this
section shall expire on the date that is 5
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years after the date of the enactment of the

Fire Grants Reauthorization Act of 2012.”".

SEC. 1804. STAFFING FOR ADEQUATE FIRE AND
EMERGENCY RESPONSE.

(a) IMPROVEMENTS TO HIRING GRANTS.—

(1) TERM OF GRANTS.—Subparagraph (B) of
section 34(a)(1) of the Federal Fire Preven-
tion and Control Act of 1974 (15 U.S.C.
2229a(a)(1)) is amended to read as follows:

‘(B) Grants made under this paragraph
shall be for 3 years and be used for programs
to hire new, additional firefighters.”’.

(2) LIMITATION OF PORTION OF COSTS OF HIR-
ING FIREFIGHTERS.—Subparagraph (E) of such
section is amended to read as follows:

‘“‘(E) The portion of the costs of hiring fire-
fighters provided by a grant under this para-
graph may not exceed—

‘(1) 75 percent in the first year of the

grant;

‘“(ii) 75 percent in the second year of the
grant; and

‘‘(iii) 35 percent in the third year of the
grant.”.

(b) CLARIFICATION REGARDING ELIGIBLE EN-
TITIES FOR RECRUITMENT AND RETENTION
GRANTS.—The second sentence of section
34(a)(2) of such Act (156 U.S.C. 2229a(a)(2)) is
amended by striking ‘‘organizations on a
local or statewide basis’ and inserting ‘‘na-
tional, State, local, or tribal organizations’.

(¢) MAXIMUM AMOUNT FOR HIRING A FIRE-
FIGHTER.—Paragraph (4) of section 34(c) of
such Act (15 U.S.C. 2229a(c)) is amended to
read as follows:

‘“(4) The amount of funding provided under
this section to a recipient fire department
for hiring a firefighter in any fiscal year may
not exceed—

““(A) in the first year of the grant, 75 per-
cent of the usual annual cost of a first-year
firefighter in that department at the time
the grant application was submitted;

‘“(B) in the second year of the grant, 75 per-
cent of the usual annual cost of a first-year
firefighter in that department at the time
the grant application was submitted; and

‘(C) in the third year of the grant, 35 per-
cent of the usual annual cost of a first-year
firefighter in that department at the time
the grant application was submitted.”’.

(d) WAIVERS.—Section 34 of such Act (15
U.S.C. 2229a) is amended—

(1) by redesignating subsections (d)
through (i) as subsections (e) through (j), re-
spectively; and

(2) by inserting after subsection (c) the fol-
lowing:

“(d) WAIVERS.—

‘1) IN GENERAL.—In a case of dem-
onstrated economic hardship, the Adminis-
trator of FEMA may—

““(A) waive the requirements of subsection
(e)(1); or

‘“(B) waive or reduce the requirements in
subsection (a)(1)(E) or subsection (c)(2).

*“(2) GUIDELINES.—

‘““(A) IN GENERAL.—The Administrator of
FEMA shall establish and publish guidelines
for determining what constitutes economic
hardship for purposes of paragraph (1).

‘“(B) CONSULTATION.—In developing guide-
lines under subparagraph (A), the Adminis-
trator of FEMA shall consult with individ-
uals who are—

‘(i) recognized for expertise in firefighting,
emergency medical services provided by fire
services, or the economic affairs of State and
local governments; and

‘“(ii) members of national fire service orga-
nizations or national organizations rep-
resenting the interests of State and local
governments.

‘(C) CONSIDERATIONS.—In developing guide-
lines under subparagraph (A), the Adminis-
trator of FEMA shall consider, with respect
to relevant communities, the following:

‘(i) Changes in rates of unemployment
from previous years.
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‘‘(ii) Whether the rates of unemployment
of the relevant communities are currently
and have consistently exceeded the annual
national average rates of unemployment.

‘“(iii) Changes in percentages of individuals
eligible to receive food stamps from previous
years.

‘“(iv) Such other factors as the Adminis-
trator of FEMA considers appropriate.”.

(e) IMPROVEMENTS TO PERFORMANCE EVAL-
UATION REQUIREMENTS.—Subsection (e) of
section 34 of such Act (15 U.S.C. 2229a), as re-
designated by subsection (d)(1) of this sec-
tion, is amended by inserting before the first
sentence the following:

‘(1) IN GENERAL.—The Administrator of
FEMA shall establish a performance assess-
ment system, including quantifiable per-
formance metrics, to evaluate the extent to
which grants awarded under this section are
furthering the purposes of this section.

¢“(2) SUBMITTAL OF INFORMATION.—".

(f) REPORT.—

(1) IN GENERAL.—Subsection (f) of section
34 of such Act (15 U.S.C. 2229a), as redesig-
nated by subsection (d)(1) of this section, is
amended by striking ‘“The authority’’ and all
that follows through ‘‘Congress concerning”
and inserting the following: ‘‘Not later than
September 30, 2014, the Administrator of
FEMA shall submit to the Committee on
Homeland Security and Governmental Af-
fairs of the Senate and the Committee on
Science and Technology of the House of Rep-
resentatives a report on’’.

(2) CONFORMING AMENDMENT.—The heading
for subsection (f) of section 34 of such Act (15
U.S.C. 2229a), as redesignated by subsection
(d)(1) of this section, is amended by striking
‘““SUNSET AND REPORTS” and inserting ‘“‘RE-
PORT”’.

(g) ADDITIONAL DEFINITIONS.—

(1) IN GENERAL.—Subsection (i) of section
34 of such Act (15 U.S.C. 2229a), as redesig-
nated by subsection (d)(1) of this section, is
amended—

(A) in the matter before paragraph (1), by
striking ‘‘In this section, the term—’’ and in-
serting ‘“‘In this section:”’;

(B) in paragraph (1)—

(i) by inserting ‘“The term’ before ‘‘fire-
fighter’ has’’; and

(ii) by striking ‘‘; and” and inserting a pe-
riod;

(C) by striking paragraph (2); and

(D) by inserting at the end the following:

“(2) The terms ‘Administrator of FEMA’,
‘career fire department’, ‘combination fire
department’, and ‘volunteer fire department’
have the meanings given such terms in sec-
tion 33(a).”.

(2) CONFORMING AMENDMENT.—Section
34(a)(1)(A) of such Act (15 U.S.C.
2229a(a)(1)(A)) is amended by striking ‘‘ca-
reer, volunteer, and combination fire depart-
ments’”’ and inserting ‘‘career fire depart-
ments, combination fire departments, and
volunteer fire departments’’.

(h) AUTHORIZATION OF APPROPRIATIONS.—

(1) IN GENERAL.—Subsection (j) of section
34 of such Act (15 U.S.C. 2229a), as redesig-
nated by subsection (d)(1) of this section, is
amended—

(A) in paragraph (6), by striking ‘“‘and” at
the end;

(B) in paragraph (7), by striking the period
at the end and inserting ‘‘; and’’; and

(C) by adding at the end the following:

¢“(8) $750,000,000 for fiscal year 2013; and

‘“(9) for each of fiscal years 2014 through
2017, an amount equal to the amount author-
ized for the previous fiscal year increased by
the percentage by which—

‘“(A) the Consumer Price Index (all items,
United States city average) for the previous
fiscal year, exceeds
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‘(B) the Consumer Price Index for the fis-
cal year preceding the fiscal year described
in subparagraph (A).”.

(2) ADMINISTRATIVE EXPENSES.—Such sub-
section (j) is further amended—

(A) in paragraph (9), as added by paragraph
(1) of this subsection, by redesignating sub-
paragraphs (A) and (B) as clauses (i) and (ii),
respectively, and moving the left margin of
such clauses, as so redesignated, 2 ems to the
right;

(B) by redesignating paragraphs (1)
through (9) as subparagraphs (A) through (I),
respectively, and moving the left margin of
such subparagraphs, as so redesignated, 2
ems to the right;

(C) by striking ‘‘“There are’ and inserting
the following:

‘(1) IN GENERAL.—There are’’; and

(D) by adding at the end the following:

“(2) ADMINISTRATIVE EXPENSES.—Of the
amounts appropriated pursuant to paragraph
(1) for a fiscal year, the Administrator of
FEMA may use not more than 5 percent of
such amounts to cover salaries and expenses
and other administrative costs incurred by
the Administrator of FEMA to make grants
and provide assistance under this section.”.

(3) CONGRESSIONALLY DIRECTED SPENDING.—
Such subsection (j) is further amended by
adding at the end the following:

‘“(3) CONGRESSIONALLY DIRECTED SPEND-
ING.—Consistent with the requirement in
subsection (a) that grants under this section
be awarded on a competitive basis, none of
the funds appropriated pursuant to this sub-
section may be used for any congressionally
direct spending item (as defined under the
rules of the Senate and the House of Rep-
resentatives).”’.

(i) TECHNICAL AMENDMENT.—Section 34 of
such Act (16 U.S.C. 2229a) is amended by
striking ‘‘Administrator’” each place it ap-
pears and inserting ‘‘Administrator of
FEMA”.

(j) CLERICAL AMENDMENT.—Such section is
further amended in the heading by striking
“EXPANSION OF PRE-SEPTEMBER 11, 2001,
FIRE GRANT PROGRAM” and inserting the
following: ‘“STAFFING FOR ADEQUATE
FIRE AND EMERGENCY RESPONSE”’.

(K) SUNSET OF AUTHORITY TO AWARD HIRING
GRANTS.—Such section is further amended
by adding at the end the following:

“(k) SUNSET OF AUTHORITIES.—The author-
ity to award assistance and grants under this
section shall expire on the date that is 5
years after the date of the enactment of the
Fire Grants Reauthorization Act of 2012.”.
SEC. 1805. SENSE OF CONGRESS ON VALUE AND

FUNDING OF ASSISTANCE TO FIRE-
FIGHTERS AND STAFFING FOR ADE-
QUATE FIRE AND EMERGENCY RE-
SPONSE PROGRAMS.

It is the sense of Congress that—

(1) the grants and assistance awarded
under sections 33 and 34 of the Federal Fire
Prevention and Control Act of 1974 (15 U.S.C.
2229 and 2229a) have proven equally valuable
in protecting the health and safety of the
public and firefighting personnel throughout
the United States against fire and fire-re-
lated hazards; and

(2) providing parity in funding for the
awarding of grants and assistance under both
such sections will ensure that the grant and
assistance programs under such sections can
continue to serve their complementary pur-
poses.

SEC. 1806. REPORT ON AMENDMENTS TO ASSIST-
ANCE TO FIREFIGHTERS AND STAFF-
ING FOR ADEQUATE FIRE AND
EMERGENCY RESPONSE PROGRAMS.

(a) IN GENERAL.—Not later than September
30, 2016, the Comptroller General of the
United States shall submit to the Committee
on Homeland Security and Governmental Af-
fairs of the Senate and the Committee on
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Science and Technology of the House of Rep-
resentatives a report on the effect of the
amendments made by this title.

(b) CONTENTS.—The report required by sub-
section (a) shall include the following:

(1) An assessment of the effect of the
amendments made by sections 1803 and 1804
on the effectiveness, relative allocation, ac-
countability, and administration of the
grants and assistance awarded under sec-
tions 33 and 34 of the Federal Fire Preven-
tion and Control Act of 1974 (15 U.S.C. 2229
and 2229a) after the date of the enactment of
this Act.

(2) An evaluation of the extent to which
the amendments made by sections 1803 and
1804 have enabled recipients of grants and as-
sistance awarded under such sections 33 and
34 after the date of the enactment of this Act
to mitigate fire and fire-related and other
hazards more effectively.

SEC. 1807. STUDIES AND REPORTS ON THE STATE
OF FIRE SERVICES.

(a) DEFINITIONS.—In this section:

(1) ADMINISTRATOR.—The term ‘‘Adminis-
trator” means the Administrator of the
United States Fire Administration.

(2) CAREER FIRE DEPARTMENT, COMBINATION
FIRE DEPARTMENT, VOLUNTEER FIRE DEPART-
MENT.—The terms ‘‘career fire department”’,
‘“‘combination fire department’’, and ‘‘volun-
teer fire department’” have the meanings
given such terms in section 33(a) of the Fed-
eral Fire Prevention and Control Act of 1974
(16 U.S.C. 2229(a)), as amended by section
1803.

(3) FIRE SERVICE.—The term ‘‘fire service”’
has the meaning given such term in section
4 of the Federal Fire Prevention and Control
Act of 1974 (15 U.S.C. 2203).

(b) STUDY AND REPORT ON COMPLIANCE WITH
STAFFING STANDARDS.—

(1) STUuDY.—The Administrator shall con-
duct a study on the level of compliance with
national voluntary consensus standards for
staffing, training, safe operations, personal
protective equipment, and fitness among the
fire services of the United States.

(2) SURVEY.—

(A) IN GENERAL.—In carrying out the study
required by paragraph (1), the Administrator
shall carry out a survey of fire services to as-
sess the level of compliance of such fire serv-
ices with the standards described in such
paragraph.

(B) ELEMENTS.—The survey required by
subparagraph (A) shall—

(i) include career fire departments, volun-
teer fire departments, combination fire de-
partments, and fire departments serving
communities of different sizes, and such
other distinguishing factors as the Adminis-
trator considers relevant;

(ii) employ methods to ensure that the sur-
vey accurately reflects the actual rate of
compliance with the standards described in
paragraph (1) among fire services; and

(iii) determine the extent of barriers and
challenges to achieving compliance with the
standards described in paragraph (1) among
fire services.

(C) AUTHORITY TO CARRY OUT SURVEY WITH
NONPROFIT.—If the Administrator determines
that it will reduce the costs incurred by the
United States Fire Administration in car-
rying out the survey required by subpara-
graph (A), the Administrator may carry out
such survey in conjunction with a nonprofit
organization that has substantial expertise
and experience in the following areas:

(i) The fire services.

(ii) National voluntary consensus stand-
ards.

(iii) Contemporary survey methods.

(3) REPORT ON FINDINGS OF STUDY.—

(A) IN GENERAL.—Not later than 2 years
after the date of the enactment of this Act,
the Administrator shall submit to Congress
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a report on the findings of the Administrator
with respect to the study required by para-
graph (1).

(B) CONTENTS.—The report required by sub-
paragraph (A) shall include the following:

(i) An accurate description, based on the
results of the survey required by paragraph
(2)(A), of the rate of compliance with the
standards described in paragraph (1) among
United States fire services, including a com-
parison of the rates of compliance among ca-
reer fire departments, volunteer fire depart-
ments, combination fire departments, and
fire departments serving communities of dif-
ferent sizes, and such other comparisons as
Administrator considers relevant.

(ii) A description of the challenges faced by
different types of fire departments and dif-
ferent types of communities in complying
with the standards described in paragraph
.

(¢) TASK FORCE TO ENHANCE FIREFIGHTER
SAFETY.—

(1) ESTABLISHMENT.—Not later than 60 days
after the date of the enactment of this Act,
the Secretary of Homeland Security shall es-
tablish a task force to be known as the
“Task Force to Enhance Firefighter Safety”’
(in this subsection referred to as the ‘“‘Task
Force”).

(2) MEMBERSHIP.—

(A) IN GENERAL.—Members of the Task
Force shall be appointed by the Secretary
from among the general public and shall in-
clude the following:

(i) Representatives of national organiza-
tions representing firefighters and fire
chiefs.

(ii) Individuals representing standards-set-
ting and accrediting organizations, including
representatives from the voluntary con-
sensus codes and standards development
community.

(iii) Such other individuals as the Sec-
retary considers appropriate.

(B) REPRESENTATIVES OF OTHER DEPART-
MENTS AND AGENCIES.—The Secretary may
invite representatives of other Federal de-
partments and agencies that have an inter-
est in fire services to participate in the
meetings and other activities of the Task
Force.

(C) NUMBER; TERMS OF SERVICE; PAY AND
ALLOWANCES.—The Secretary shall determine
the number, terms of service, and pay and al-
lowances of members of the Task Force ap-
pointed by the Secretary, except that a term
of service of any such member may not ex-
ceed 2 years.

(3) RESPONSIBILITIES.—The
shall—

(A) consult with the Secretary in the con-
duct of the study required by subsection
(b)(1); and

(B) develop a plan to enhance firefighter
safety by increasing fire service compliance
with the standards described in subsection
(b)(1), including by—

(i) reviewing and evaluating the report re-
quired by subsection (b)(3)(A) to determine
the extent of and barriers to achieving com-
pliance with the standards described in sub-
section (b)(1) among fire services; and

(ii) considering ways in which the Federal
Government, States, and local governments
can promote or encourage fire services to
comply with such standards.

(4) REPORT.—

(A) IN GENERAL.—Not later than 180 days
after the date on which the Secretary sub-
mits the report required by subsection
(b)(3)(A), the Task Force shall submit to
Congress and the Secretary a report on the
activities and findings of the Task Force.

(B) CONTENTS.—The report required by sub-
paragraph (A) shall include the following:

Task Force
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(i) The findings and recommendations of
the Task Force with respect to the study
carried out under subsection (b)(1).

(ii) The plan developed under paragraph
@)(B).

(d) STUDY AND REPORT ON THE NEEDS OF
FIRE SERVICES.—

(1) STuDY.—The Administrator shall con-
duct a study—

(A) to define the current roles and activi-
ties associated with fire services on a na-
tional, State, regional, and local level;

(B) to identify the equipment, staffing, and
training required to fulfill the roles and ac-
tivities defined under subparagraph (A);

(C) to conduct an assessment to identify
gaps between what fire services currently
possess and what they require to meet the
equipment, staffing, and training needs iden-
tified under subparagraph (B) on a national
and State-by-State basis; and

(D) to measure the impact of the grant and
assistance program under section 33 of the
Federal Fire Prevention and Control Act of
1974 (15 U.S.C. 2229) in meeting the needs of
fire services and filling the gaps identified
under subparagraph (C).

(2) REPORT.—Not later than 2 years after
the date of the enactment of this title, the
Administrator shall submit to Congress a re-
port on the findings of the Administrator
with respect to the study conducted under
paragraph (1).

(e) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Administrator to carry out this section—

(1) $600,000 for fiscal year 2013; and

(2) $600,000 for fiscal year 2014.

Subtitle B—Reauthorization of United States
Fire Administration

SEC. 1811. SHORT TITLE.

This subtitle may be cited as the ‘“United
States Fire Administration Reauthorization
Act of 2012”.

SEC. 1812. CLARIFICATION OF RELATIONSHIP BE-
TWEEN UNITED STATES FIRE AD-
MINISTRATION AND FEDERAL EMER-
GENCY MANAGEMENT AGENCY.

Section 5(c) of the Federal Fire Prevention
and Control Act of 1974 (15 U.S.C. 2204) is
amended to read as follows:

‘“(c) DEPUTY ADMINISTRATOR.—The Admin-
istrator may appoint a Deputy Adminis-
trator, who shall—

‘(1) perform such functions as the Admin-
istrator shall from time to time assign or
delegate; and

‘“(2) act as Administrator during the ab-
sence or disability of the Administrator or in
the event of a vacancy in the office of Ad-
ministrator.”.

SEC. 1813. MODIFICATION OF AUTHORITY OF AD-
MINISTRATOR TO EDUCATE PUBLIC
ABOUT FIRE AND FIRE PREVENTION.

Section 6 of the Federal Fire Prevention
and Control Act of 1974 (15 U.S.C. 2205) is
amended by striking ‘“‘to take all steps’ and
all that follows through ‘‘fire and fire pre-
vention.” and inserting ‘‘to take such steps
as the Administrator considers appropriate
to educate the public and overcome public
indifference as to fire, fire prevention, and
individual preparedness.”’.

SEC. 1814. AUTHORIZATION OF APPROPRIATIONS.

Section 17(g)(1) of the Federal Fire Preven-
tion and Control Act of 1974 (15 U.S.C.
2216(g)(1)) is amended—

(1) in subparagraph (G), by striking ‘‘and”
at the end;

(2) in subparagraph (H), by striking the pe-
riod at the end and inserting a semicolon;

(3) by adding after subparagraph (H) the
following:

““(I) $76,490,890 for fiscal year 2013, of which
$2,753,672 shall be used to carry out section
8(f);
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“(J) $76,490,890 for fiscal year 2014, of which
$2,753,672 shall be used to carry out section
8(f);

“(K) $76,490,890 for fiscal year 2015, of which
$2,753,672 shall be used to carry out section
8(f);

‘(L) $76,490,890 for fiscal year 2016, of which
$2,753,672 shall be used to carry out section
8(f); and

‘(M) 976,490,890 for fiscal year 2017, of
which $2,753,672 shall be used to carry out
section 8(f).”’; and

(4) in subparagraphs (E) through (H), by
moving each margin 2 ems to the left.

SEC. 1815. REMOVAL OF LIMITATION.

Section 9(d) of the Federal Fire Prevention
and Control Act of 1974 (15 U.S.C. 2208(d)) is
amended—

(1) by striking *“UPDATE.—’ and all that
follows through ‘‘The Administrator’ and in-
serting “UPDATE.—The Administrator’; and

(2) by striking paragraph (2).

The ACTING PRESIDENT pro tem-
pore. The Senator from Arizona.

Mr. MCCAIN. Mr. President, I remind
my colleagues we have been on the bill
now for 2 days, so it might be time to
stop filing amendments. I don’t think
that is an outrageous request on the
part of the managers of the bill. T hope
we can have those objections or con-
cerns removed so we can at least bring
the filing of amendments to a close.

I would ask the distinguished chair-
man, are we going to move with the
managers’ package now?

Mr. LEVIN. We could. Let us report
this amendment first and then why
don’t we do that. It will just take us a
couple minutes.

The ACTING PRESIDENT pro tem-
pore. Under the previous order, amend-
ment No. 3090, as modified, is agreed
to.

Mr. LEVIN. Mr. President, I move to
reconsider the vote.

Mr. McCAIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENTS NOS. 2929, 2942, 3230, 2966, 2973, 2980,
2994, 3059, 3072, 3086, 3098, 3186

Mr. LEVIN. Mr. President, I call up a
list of 12 amendments which have been
cleared by myself and Senator MCCAIN:

McCaskill amendment No. 2929,
McCaskill amendment No. 2942, Boxer
amendment No. 3230, Hatch amend-
ment No. 2966, Inhofe amendment No.
2973, Boxer amendment No. 2980, Casey
amendment No. 2994, Toomey amend-
ment No. 3059, Inhofe amendment No.
3072, Vitter amendment No. 3086, Sha-
heen amendment No. 3098, Coburn
amendment No. 3186.

I understand from Senator MCCAIN
that these amendments have been
cleared on his side.

Mr. MCCAIN. Those amendments are
cleared.

Mr. LEVIN. Mr. President, I now ask
unanimous consent that the Senate
consider these amendments en bloc,
the amendments be agreed to, and the
motion to reconsider be laid upon the
table.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

Without objection, it is so ordered.

The amendments were agreed to, as
follows:
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AMENDMENT NO. 2929
(The amendment is printed in the
RECORD of Monday, November 26, 2012,
under ‘“‘Text of amendments.”’)
AMENDMENT NO. 2942

(Purpose: To expand whistleblower protec-
tions to non-Defense contractor and grant-
ee employees)

On page 248, between lines 19 and 20, insert
the following:

SEC. 844A. WHISTLEBLOWER PROTECTIONS FOR
NON-DEFENSE CONTRACTORS.

(a) WHISTLEBLOWER PROTECTIONS.—

(1) IN GENERAL.—Chapter 47 of title 41,
United States Code, is amended by adding at
the end the following new section:

“SEC. 4712. CONTRACTOR AND GRANTEE EM-
PLOYEES: PROTECTION FROM RE-
PRISAL FOR DISCLOSURE OF CER-
TAIN INFORMATION.

‘‘(a) PROHIBITION OF REPRISALS.—

‘(1 IN GENERAL.—An employee of a con-
tractor, subcontractor, or grantee may not
be discharged, demoted, or otherwise dis-
criminated against as a reprisal for dis-
closing to a person or body described in para-
graph (2) information that the employee rea-
sonably believes is evidence of gross mis-
management of a Federal contract or grant,
a gross waste of Federal funds, an abuse of
authority relating to a Federal contract or
grant, a substantial and specific danger to
public health or safety, or a violation of law,
rule, or regulation related to a Federal con-
tract (including the competition for or nego-
tiation of a contract) or grant.

‘“(2) PERSONS AND BODIES COVERED.—The
persons and bodies described in this para-
graph are the persons and bodies as follows:

““(A) A Member of Congress or a represent-
ative of a committee of Congress.

‘(B) An Inspector General.

“(C) The Government Accountability Of-
fice.

‘(D) A Federal employee responsible for
contract or grant oversight or management
at the relevant agency.

‘“(E) An authorized official of the Depart-
ment of Justice or other law enforcement
agency.

‘““(F') A court or grand jury.

‘“(G) A management official or other em-
ployee of the contractor, subcontractor, or
grantee who has the responsibility to inves-
tigate, discover, or address misconduct.

‘“(3) RULES OF CONSTRUCTION.—For the pur-
poses of paragraph (1)—

‘“‘(A) an employee who initiates or provides
evidence of contractor, subcontractor, or
grantee misconduct in any judicial or admin-
istrative proceeding relating to waste, fraud,
or abuse on a Federal contract or grant shall
be deemed to have made a disclosure covered
by such paragraph; and

‘“(B) a reprisal described in paragraph (1) is
prohibited even if it is undertaken at the re-
quest of an executive branch official, unless
the request takes the form of a non-discre-
tionary directive and is within the authority
of the executive branch official making the
request.

““(b) INVESTIGATION OF COMPLAINTS.—

‘(1) SUBMISSION OF COMPLAINT.—A person
who believes that the person has been sub-
jected to a reprisal prohibited by subsection
(a) may submit a complaint to the Inspector
General of the executive agency involved.
Unless the Inspector General determines
that the complaint is frivolous, fails to al-
lege a violation of the prohibition in sub-
section (a), or has previously been addressed
in another Federal or State judicial or ad-
ministrative proceeding initiated by the
complainant, the Inspector General shall in-
vestigate the complaint and, upon comple-
tion of such investigation, submit a report of
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the findings of the investigation to the per-
son, the contractor or grantee concerned,
and the head of the agency.

¢‘(2) INSPECTOR GENERAL ACTION.—

““(A) DETERMINATION OR SUBMISSION OF RE-
PORT ON FINDINGS.—Except as provided under
subparagraph (B), the Inspector General
shall make a determination that a complaint
is frivolous, fails to allege a violation of the
prohibition in subsection (a), or has pre-
viously been addressed in another Federal or
State judicial or administrative proceeding
initiated by the complainant or submit a re-
port under paragraph (1) within 180 days
after receiving the complaint.

“(B) EXTENSION OF TIME.—If the Inspector
General is unable to complete an investiga-
tion in time to submit a report within the
180-day period specified in subparagraph (A)
and the person submitting the complaint
agrees to an extension of time, the Inspector
General shall submit a report under para-
graph (1) within such additional period of
time, up to 180 days, as shall be agreed upon
between the Inspector General and the per-
son submitting the complaint.

‘“(3) PROHIBITION ON DISCLOSURE.—The In-
spector General may not respond to any in-
quiry or disclose any information from or
about any person alleging the reprisal, ex-
cept to the extent that such response or dis-
closure is—

‘“(A) made with the consent of the person
alleging the reprisal;

‘(B) made in accordance with the provi-
sions of section 552a of title 5 or as required
by any other applicable Federal law; or

“(C) necessary to conduct an investigation
of the alleged reprisal.

‘“(4) TIME LIMITATION.—A complaint may
not be brought under this subsection more
than three years after the date on which the
alleged reprisal took place.

“(c) REMEDY AND ENFORCEMENT AUTHOR-
ITY.—

‘(1) IN GENERAL.—Not later than 30 days
after receiving an Inspector General report
pursuant to subsection (b), the head of the
executive agency concerned shall determine
whether there is sufficient basis to conclude
that the contractor or grantee concerned has
subjected the complainant to a reprisal pro-
hibited by subsection (a) and shall either
issue an order denying relief or shall take
one or more of the following actions:

‘“(A) Order the contractor or grantee to
take affirmative action to abate the reprisal.

‘“(B) Order the contractor or grantee to re-
instate the person to the position that the
person held before the reprisal, together with
compensatory damages (including back pay),
employment benefits, and other terms and
conditions of employment that would apply
to the person in that position if the reprisal
had not been taken.

“(C) Order the contractor or grantee to pay
the complainant an amount equal to the ag-
gregate amount of all costs and expenses (in-
cluding attorneys’ fees and expert witnesses’
fees) that were reasonably incurred by the
complainant for, or in connection with,
bringing the complaint regarding the re-
prisal, as determined by the head of the exec-
utive agency.

¢(2) EXHAUSTION OF REMEDIES.—If the head
of an executive agency issues an order deny-
ing relief under paragraph (1) or has not
issued an order within 210 days after the sub-
mission of a complaint under subsection (b),
or in the case of an extension of time under
paragraph (b)(2)(B), not later than 30 days
after the expiration of the extension of time,
and there is no showing that such delay is
due to the bad faith of the complainant, the
complainant shall be deemed to have ex-
hausted all administrative remedies with re-
spect to the complaint, and the complainant
may bring a de novo action at law or equity
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against the contractor or grantee to seek
compensatory damages and other relief
available under this section in the appro-
priate district court of the United States,
which shall have jurisdiction over such an
action without regard to the amount in con-
troversy. Such an action shall, at the re-
quest of either party to the action, be tried
by the court with a jury. An action under
this paragraph may not be brought more
than two years after the date on which rem-
edies are deemed to have been exhausted.

“(3) ADMISSIBILITY OF EVIDENCE.—An In-
spector General determination and an agen-
cy head order denying relief under paragraph
(2) shall be admissible in evidence in any de
novo action at law or equity brought pursu-
ant to this subsection.

‘“(4) ENFORCEMENT OF ORDERS.—Whenever a
person fails to comply with an order issued
under paragraph (1), the head of the execu-
tive agency concerned shall file an action for
enforcement of such order in the United
States district court for a district in which
the reprisal was found to have occurred. In
any action brought under this paragraph, the
court may grant appropriate relief, including
injunctive relief, compensatory and exem-
plary damages, and attorney fees and costs.
The person upon whose behalf an order was
issued may also file such an action or join in
an action filed by the head of the executive
agency.

‘“(b) JUDICIAL REVIEW.—Any person ad-
versely affected or aggrieved by an order
issued under paragraph (1) may obtain re-
view of the order’s conformance with this
subsection, and any regulations issued to
carry out this section, in the United States
court of appeals for a circuit in which the re-
prisal is alleged in the order to have oc-
curred. No petition seeking such review may
be filed more than 60 days after issuance of
the order by the head of the executive agen-
cy. Review shall conform to chapter 7 of title
5. Filing such an appeal shall not act to stay
the enforcement of the order of the head of
an executive agency, unless a stay is specifi-
cally entered by the court.

‘“(6) BURDENS OF PROOF.—The legal burdens
of proof specified in section 1221(e) of title 5
shall be controlling for the purposes of any
investigation conducted by an Inspector
General, decision by the head of an executive
agency, or judicial or administrative pro-
ceeding to determine whether discrimination
prohibited under this section has occurred.

“(7T) RIGHTS AND REMEDIES NOT WAIVABLE.—
The rights and remedies provided for in this
section may not be waived by any agree-
ment, policy, form, or condition of employ-
ment, including by any predispute arbitra-
tion agreement, other than an arbitration
provision in a collective bargaining agree-
ment.

“(d) NOTIFICATION OF EMPLOYEES.—The
head of each executive agency shall ensure
that contractors, subcontractors, and grant-
ees of the agency inform their employees in
writing of the rights and remedies provided
under this section, in the predominant na-
tive language of the workforce.

‘‘(e) CONSTRUCTION.—Nothing in this sec-
tion may be construed to authorize the dis-
charge of, demotion of, or discrimination
against an employee for a disclosure other
than a disclosure protected by subsection (a)
or to modify or derogate from a right or rem-
edy otherwise available to the employee.

‘(f) DEFINITIONS.—In this section:

‘(1) The term ‘abuse of authority’ means
an arbitrary and capricious exercise of au-
thority that is inconsistent with the mission
of the executive agency concerned or the
successful performance of a contract or
grant of such agency.
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¢“(2) The term ‘Inspector General’ means an
Inspector General appointed under the In-
spector General Act of 1978 and any Inspec-
tor General that receives funding from, or
has oversight over contracts or grants
awarded for or on behalf of, the executive
agency concerned.”’.

(2) CLERICAL AMENDMENT.—The table of
sections at the beginning of such chapter is
amended by adding at the end the following
new item:

‘“4712. Contractor and grantee employees:
protection from reprisal for dis-
closure of certain informa-
tion.”.

(b) ALLOWABILITY OF LEGAL FEES.—Section
4310 of title 41, United States Code, is amend-
ed—

(1) in subsection (b), by striking ‘‘com-
menced by the Federal Government or a
State” and inserting ‘‘commenced by the
Federal Government, by a State, or by a con-
tractor or grantee employee submitting a
complaint under section 4712 of this title’;
and

(2) in subsection (¢)(3), by striking ‘‘the im-
position of a monetary penalty’ and insert-
ing ‘‘the imposition of a monetary penalty or
an order to take corrective action under sec-
tion 4712 of this title”.

(¢) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by
this section shall take effect on the date
that is 180 days after the date of the enact-
ment of this Act, and shall apply to—

(A) all contracts and grants awarded on or
after such date;

(B) all task orders entered on or after such
date pursuant to contracts awarded before,
on, or after such date; and

(C) all contracts awarded before such date
that are modified to include a contract
clause providing for the applicability of such
amendments.

(2) REVISION OF FEDERAL ACQUISITION REGU-
LATION.—Not later than 180 days after the
date of the enactment of this Act, the Fed-
eral Acquisition Regulation shall be revised
to implement the requirements arising under
the amendments made by this section.

(3) INCLUSION OF CONTRACT CLAUSE IN CON-
TRACTS AWARDED BEFORE EFFECTIVE DATE.—
At the time of any major modification to a
contract that was awarded before the date
that is 180 days after the date of the enact-
ment of this Act, the head of the contracting
agency shall make best efforts to include in
the contract a contract clause providing for
the applicability of the amendments made
by this section to the contract.

AMENDMENT NO. 3230

(Purpose: To reauthorize and modify the re-

sponsibilities of the United States Advi-

sory Commission on Public Diplomacy

through fiscal year 2014)

At the appropriate place, insert the fol-
lowing:

SEC. . UNITED STATES ADVISORY COMMIS-

SION ON PUBLIC DIPLOMACY.

(a) TECHNICAL AMENDMENT.—Section 604(a)
of the United States Information and Edu-
cational Exchange Act of 1948 (22 U.S.C.
1469(a)) is amended by inserting ‘‘(referred to
in this section as the ‘Commission’)’’ before
the period at the end.

(b) DUTIES AND RESPONSIBILITIES.—Section
604(c) of such Act is amended to read as fol-
lows:

“(c) DUTIES AND RESPONSIBILITIES.—The
Commission shall appraise United States
Government activities intended to under-
stand, inform, and influence foreign publics.
The activities described in this subsection
shall be referred to in this section as ‘public
diplomacy activities’.”.

(¢) REPORTS.—Section 604(d) of such Act is
amended to read as follows:
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“(d) REPORTS.—

‘(1) COMPREHENSIVE ANNUAL REPORT.—

‘““(A) IN GENERAL.—Not less frequently than
annually, the Commission shall submit a
comprehensive report on public diplomacy
and international broadcasting activities to
Congress, the President, and the Secretary of
State. This report shall include—

‘(i) a detailed list of all public diplomacy
activities funded by the United States Gov-
ernment;

‘“(ii) a description of—

‘(I) the purpose, means, and geographic
scope of each activity;

‘(IT) when each activity was started;

‘“(III) the amount of Federal funding ex-
pended on each activity;

‘(IV) any significant outside sources of
funding; and

(V) the Federal department or agency to
which the activity belongs;

‘(iii) the international broadcasting ac-
tivities under the direction of the Broad-
casting Board of Governors;

‘“(iv) an assessment of potentially duplica-
tive public diplomacy and international
broadcasting activities; and

‘“(v) for any activities determined to be in-
effective or results not demonstrated under
subparagraph (B), recommendations on ex-
isting effective or moderately effective pub-
lic diplomacy activities that could be aug-
mented to carry out the objectives of the in-
effective activities.

‘(B) EFFECTIVENESS ASSESSMENT.—In eval-
uating the public diplomacy and inter-
national broadcasting activities described in
subparagraph (A), the Commission shall con-
duct an assessment that considers the public
diplomacy target impact, the achieved im-
pact, and the cost of public diplomacy activi-
ties and international broadcasting. The as-
sessment shall include, if practicable, an ap-
propriate metric such as ‘cost-per-audience’
or ‘cost-per-student’ for each activity. Upon
the completion of the assessment, the Com-
mission shall the assign a rating of—

‘(1) ‘effective’ for activities that—

‘“(I) set appropriate goals;

‘(II) achieve results; and

‘(IIT) are well-managed and cost efficient;

‘(i) ‘moderately effective’ for activities
that—

‘“(I) achieve some results;

‘“(IT) are generally well-managed; and

‘“(IIT) need to improve their performance
results or cost efficiency, including reducing
overhead;

‘“(iii) ‘ineffective’ for activities that—

“(I) are not making sufficient use of avail-
able resources to achieve stated goals;

‘“(IT) are not well-managed; or

‘“(III) have excessive overhead; and

““(iv) ‘results not demonstrated’ for activi-
ties that—

‘() do not have acceptable performance
public diplomacy metrics for measuring re-
sults; or

‘“(IT) are unable or failed to collect data to
determine if they are effective.

¢“(2) OTHER REPORTS.—

‘“(A) IN GENERAL.—The Commission shall
submit other reports, including working pa-
pers, to Congress, the President, and the Sec-
retary of State at least semi-annually on
other activities and policies related to
United States public diplomacy.

‘(B) AVAILABILITY.—The Commission shall
make the reports submitted pursuant to sub-
paragraph (A) publicly available on the
Website of the Commission to develop a bet-
ter understanding of, and support for, public
diplomacy activities.

“(3) ACCESS TO INFORMATION.—The Sec-
retary of State shall ensure that the Com-
mission has access to all appropriate infor-
mation to carry out its duties and respon-
sibilities under this subsection.”.
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(d) REAUTHORIZATION.—

(1) IN GENERAL.—Section 1334 of the For-
eign Affairs Reform and Restructuring Act
of 1998 (22 U.S.C. 6553) is amended by striking
“October 1, 2010 and inserting ‘‘October 1,
2014”.

(2) RETROACTIVITY OF EFFECTIVE DATE.—
The amendment made by paragraph (1) shall
take effect on October 1, 2010.

(e) FUNDING.—From amounts appropriated
by Congress under the heading ‘‘DIPLOMATIC
AND CONSULAR PROGRAMS”, the Secretary of
State shall allocate sufficient funding to the
United States Advisory Commission on Pub-
lic Diplomacy to carry out section 604 of the
United States Information and Educational
Exchange Act of 1948 (22 U.S.C. 1469), as
amended by this section.

AMENDMENT NO. 2966

(Purpose: To reauthorize and expand the

multi-trades demonstration project)

At the end of subtitle C of title III, add the
following:

SEC. 322. EXPANSION AND REAUTHORIZATION OF
MULTI-TRADES DEMONSTRATION
PROJECT.

(a) EXPANSION.—Section 338 of the National
Defense Authorization Act for Fiscal Year
2004 (10 U.S.C. 5013 note) is amended—

(1) by striking subsection (a) and inserting
the following new subsection:

‘‘(a) DEMONSTRATION PROJECT AUTHOR-
IZED.—In accordance with section 4703 of
title 5, United States Code, the Secretary of
a military department may carry out a dem-
onstration project at facilities described in
subsection (b) under which workers who are
certified at the journey level as able to per-
form multiple trades shall be promoted by
one grade level.”’; and

(2) in subsection (b), by striking ‘‘Logistics
Center, Navy Fleet Readiness Center,” and
inserting ‘‘Logistics Complex, Navy Fleet
Readiness Center, Navy shipyard, Marine
Corps Logistics Base,”’.

(b) REAUTHORIZATION.—Such section is fur-
ther amended—

(1) in subsection (d), by striking ‘2013 and
inserting ‘“2018’; and

(2) in subsection (e), by striking ‘2014 and
inserting ‘2019°°.

AMENDMENT NO. 2973

(Purpose: To express the sense of the Senate
on training of mental health counselors for
members of the Armed Forces, veterans,
and their families)

At the end of subtitle D of title VII, add
the following:

SEC. 735. SENSE OF SENATE ON MENTAL HEALTH

COUNSELORS FOR MEMBERS OF
THE ARMED FORCES, VETERANS,
AND THEIR FAMILIES.

It is the sense of the Senate that—

(1) the Secretary of Defense and the Sec-
retary of Veterans Affairs should develop a
plan to ensure a sustainable flow of qualified
counselors to meet the long-term needs of
members of the Armed Forces, veterans, and
their families for counselors; and

(2) the plan should include the participa-
tion of accredited schools and universities,
health care providers, professional coun-
selors, family service or support centers,
chaplains, and other appropriate resources of
the Department of Defense and the Depart-
ment of Veterans Affairs.

AMENDMENT NO. 2980

(Purpose: To require an Inspector General of
the Department of Defense report on allow-
able costs of compensation of employees of
Department of Defense contractors)

On page 238. between lines 15 and 16, insert
the following:
(c) REPORT ON ALLOWABLE COSTS OF EM-

PLOYEE COMPENSATION.—Not later than 120

days after the date of the enactment of this



November 29, 2012

Act, the Inspector General of the Depart-
ment of Defense shall submit to Congress a
report on the effect of the modification of al-
lowable costs of contractor compensation of
employees made by subsection (a). The re-
port shall include the following:

(1) The total number of contractor employ-
ees whose allowable costs of compensation in
fiscal year 2012 exceeded the amount of al-
lowable costs under the modification made
by subsection (a).

(2) The total number of contractor employ-
ees whose allowable costs of compensation in
each of fiscal years 2010, 2011, and 2012 would
have exceeded the amount of allowable costs
under section 2324(e)(1)(P) of title 10, United
States Code, as amended by section 803(a) of
the National Defense Authorization Act for
Fiscal Year 2012 (Public Law 112-81; 125 Stat.
1485).

(3) The total number of contractor employ-
ees whose allowable costs of compensation in
each of fiscal years 2010, 2011, and 2012 ex-
ceeded the amount payable to the President
under section 102 of title 3, United States
Code.

(4) The total number of contractor employ-
ees in fiscal year 2012 that could have been
characterized as falling within a narrowly
targeted exception established by the Sec-
retary of Defense under section 2324(e)(1)(P)
of title 10, United States Code, as a result of
the amendment made by section 803(a)(2) of
the National Defense Authorization Act for
Fiscal Year 2012.

(5) An assessment whether the compensa-
tion amounts provided in fiscal year 2012 to
employees who were characterized by their
employers as falling within a narrowly tar-
geted exception described in paragraph (4)
were provided compensation amounts in that
fiscal year in manner consistent with private
sector practice.

(6) The duties and services performed in
fiscal year 2012 by employees who were char-
acterized by their employers as falling with-
in a narrowly targeted exception described in
paragraph (4).

(7) An assessment whether there are Fed-
eral civilian employees who perform duties
and services comparable to the duties and
services described pursuant to paragraph (6).

AMENDMENT NO. 2994

(Purpose: To require a report on a program
on the return of rare earth phosphors from
Department of Defense fluorescent lighting
waste to the domestic rare earth supply
chain)

At the end of subtitle F of title X, add the
following:

SEC. 1064. REPORT ON PROGRAM ON RETURN OF

RARE EARTH PHOSPHORS FROM DE-
PARTMENT OF DEFENSE FLUORES-
CENT LIGHTING WASTE TO THE DO-
MESTIC RARE EARTH SUPPLY
CHAIN.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) In its December 2011 report entitled
“Critical Materials Strategy’’, the Depart-
ment of Energy states that the heavy rare
earth phosphors, dysprosium, europium, ter-
bium, and yttrium, are particularly impor-
tant given their relative scarcity and their
importance to clean energy, energy effi-
ciency, hybrid and electric vehicles, and ad-
vanced defense systems, among other key
technologies.

(2) While new sources of production of rare
earth elements show promise, these are fo-
cused primarily on the light rare earth ele-
ments.

(b) SENSE OF SENATE.—It is the sense of the
Senate that—

(1) the recycling of end-use technologies
that use rare earth elements can provide
near-term opportunities to recapture, re-
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process, and reuse some of the rare earth ele-
ments contained in them;

(2) fluorescent lighting materials could
prove to be a promising recyclable source of
heavy rare earth elements;

(3) a cost-benefit analysis would be helpful
in determining the viability of a Department
of Defense program to recycle fluorescent
lighting waste in order to increase its sup-
plies of heavy rare earth elements; and

(4) the recycling of heavy rare earth ele-
ments may be one component of a long term
strategic plan to address the global demand
for such elements, without which such ele-
ments could be unnecessarily lost.

(c) REPORT REQUIRED.—

(1) IN GENERAL.—Not later than March 1,
2013, the Secretary of Defense shall submit
to the congressional defense committees a
report on the results of a cost-benefit anal-
ysis on, and on recommendations con-
cerning, the feasibility and advisability of
establishing a program within the Depart-
ment of Defense to—

(A) recapture fluorescent lighting waste;
and

(B) make such waste available to entities
that have the ability to extract rare earth
phosphors, reprocess and separate them in an
environmentally safe manner, and return
them to the domestic rare earth supply
chain.

(2) ELEMENTS.—The report required by
paragraph (1) shall include analysis of meas-
ures that could be taken to—

(A) provide for the disposal and mitigation
of residual mercury and other hazardous by-
products to be produced by the recycling
process; and

(B) address concerns regarding the poten-
tial export of heavy rare earth materials ob-
tained from United States Government
sources to non-allied nations.

AMENDMENT NO. 3059

(Purpose: To require a report on the estab-
lishment of a joint Armed Forces histor-
ical storage and preservation facility)

At the end of subtitle F of title X, add the
following:

SEC. 1064. REPORT ON ESTABLISHMENT OF
JOINT ARMED FORCES HISTORICAL
STORAGE AND PRESERVATION FA-
CILITY.

Not later than 180 days after the date of
the enactment of this Act, the Secretary of
Defense shall submit to the congressional de-
fense committees a report setting forth an
assessment of the feasability and advis-
ability of establishing a joint Armed Forces
historical storage and preservation facility.
The report shall include a description and as-
sessment of the current capacities and quali-
ties of the historical storage and preserva-
tion facilities of each of the Armed Forces,
including the following:

(1) An identification of any excess capacity
at any such facility.

(2) An identification of any shortfalls in
the capacity or quality of such facilities of
any Armed Force, and a description of pos-
sible actions to address such shortfalls.

AMENDMENT NO. 3072
(Purpose: To express the sense of Senate on
increasing the cost-effectiveness of train-
ing exercises for members of the Armed

Forces)

At the end of subtitle E of title II, add the
following:

SEC. 272. SENSE OF SENATE ON INCREASING THE
COST-EFFECTIVENESS OF TRAINING
EXERCISES FOR MEMBERS OF THE
ARMED FORCES.

It is the sense of the Senate that—

(1) modeling and simulation will continue
to play a critical role in the training of the
members of the Armed Forces;
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(2) while increased modeling and simula-
tion has reduced overall costs of training of
members of the Armed Forces, there are still
significant costs associated with the human
resources required to execute certain train-
ing exercises where role-playing actors for
certain characters such as opposing forces,
the civilian populace, other government
agencies, and non-governmental organiza-
tions are required;

(3) technological advances in areas such as
varying levels of autonomy for systems,
multi-player gaming techniques, and artifi-
cial intelligence could reduce the number of
personnel required to support certain train-
ing exercises for members of the Armed
Forces, and thereby reduce the overall cost
of the exercises; and

(4) the Secretary of Defense should develop
a plan to increase the use of emerging tech-
nologies in autonomous systems, the com-
mercial gaming sector, and artificial intel-
ligence for training exercises for members of
the Armed Forces to increase training effec-
tiveness and reduce costs.

AMENDMENT NO. 3086

(Purpose: To require assessments by the Air
Force of the effects of proposed movements
of airframes on joint readiness training)

At the end of title XVII, add the following:
SEC. 1711. AIR FORCE ASSESSMENTS OF THE EF-

FECTS OF PROPOSED MOVEMENTS
OF AIRFRAMES ON JOINT READI-
NESS TRAINING.

The Secretary of the Air Force shall—

(1) undertake an assessment of the effects
of currently-proposed movements of Air
Force airframes on Green Flag East and
Green Flag West joint readiness training;
and

(2) if the Secretary determines it appro-
priate, submit to the congressional defense
committees a report setting forth a proposal
to make future replacements of capabilities
for purposes of augmenting training at the
joint readiness training center (JRTC) or for
such other purposes as the Secretary con-
siders appropriate.

AMENDMENT NO. 3098

(Purpose: To require a report by the suspen-
sion and debarment officials of the mili-
tary departments and the Defense Logis-
tics Agency)

At the end of subtitle E of title VIII, add
the following:

SEC. 888. REPORT BY THE SUSPENSION AND DE-
BARMENT OFFICIALS OF THE MILI-
TARY DEPARTMENTS AND THE DE-
FENSE LOGISTICS AGENCY.

(a) REPORT REQUIRED.—Not later than 60
days after the date of the enactment of this
Act, the suspension and debarment official of
each agency specified in subsection (b) shall
submit to the congressional defense commit-
tees a report on the suspension and debar-
ment activities of such official containing
the information specified in subsection (c).

(b) COVERED AGENCIES.—The agencies spec-
ified in this subsection are the following:

(1) The Department of the Army.

(2) The Department of the Navy.

(3) The Department of the Air Force.

(4) The Defense Logistics Agency.

(c) COVERED INFORMATION.—The informa-
tion specified in this subsection to be in-
cluded in the report of a suspension and de-
barment official under subsection (a) is the
following:

(1) The number of open suspension and de-
barment cases of such official as of the date
of such report.

(2) The current average processing time for
suspension and debarment cases.

(3) The target goal of such official for aver-
age processing time for suspension and de-
barment proposals.
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(4) If the average time required for such of-
ficial to process suspension and debarment
proposals is more than twice the target goal
specified under paragraph (3)—

(A) an explanation why the average time
exceeds the target goal by more than twice
the target goal; and

(B) a description of the actions to be taken
by such official to ensure that the average
processing time for suspension and debar-
ment proposals meets the target goal.

AMENDMENT NO. 3186
(Purpose: To require a study on small arms
and ammunition acquisition)

At the end of subtitle E of title VIII, add
the following:

SEC. 888. STUDY ON ARMY SMALL ARMS AND AM-
MUNITION ACQUISITION.

(a) STUDY.—

(1) IN GENERAL.—Not later than 30 days
after the date of the enactment of this Act,
the Secretary of Defense shall enter into a
contract with a Federally Funded Research
and Development Center to conduct a study
on the Army’s acquisition of small arms and
ammunition to determine each of the fol-
lowing:

(A) A comparative evaluation of the cur-
rent military small arms in use by United
States general purpose and special oper-
ations forces, allied foreign militaries, and
those potential candidate small arms not
necessarily in use militarily but available
commercially.

(B) An assessment of the Department of
Defense’s current plans to modernize its
small arms capabilities.

(C) A comparative evaluation of the
Army’s standard small arms ammunition
with other small arms ammunition alter-
natives.

(2) FACTORS TO CONSIDER.—The study re-
quired under subsection (a) shall take into
consideration the following factors:

(A) Current and future operating environ-
ments as specified or referred to in Depart-
ment of Defense strategic guidance and plan-
ning documents.

(B) Modifications and improvements re-
cently applied to United States general pur-
pose and special operations forces small
arms as well as their potential for continued
modification and improvement.

(C) Industrial base impacts.

(3) ACCESS TO INFORMATION.—The Secretary
of Defense and the Secretary of the Army
shall ensure that the Federally Funded Re-
search and Development Center conducting
the study required under subsection (a) has
access to all necessary data, records, anal-
ysis, personnel, and other resources nec-
essary to complete the study.

(b) REPORT.—

(1) IN GENERAL.—Not later than September
30, 2013, the Secretary of Defense shall sub-
mit to the congressional defense committees
a report containing the results of the study
conducted under subsection (a), together
with the comments of the Secretary of De-
fense on the findings contained in the study.

(2) CLASSIFIED ANNEX.—The report shall be
in unclassified form, but may contain a clas-
sified annex.

(c) DEFINITIONS.—In this section:

(1) The term ‘‘small arms’ means—

(A) firearms up to but not including .50 cal-
iber; and

(B) shotguns.

(2) The term ‘‘small arms ammunition’
means ammunition or ordnance for—

(A) firearms up to but not including .50 cal-
iber; and

(B) shotguns.

Mr. LEVIN. Mr. President, what is
the pending matter?

The ACTING PRESIDENT pro tem-
pore. It is now in order for the Senator
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from New Hampshire to offer an
amendment.

Mr. LEVIN. There is 20 minutes even-
ly divided?

The ACTING PRESIDENT pro tem-
pore. There will be.

The Senator from New Hampshire.

AMENDMENT NO. 3245

Ms. AYOTTE. Mr. President, I ask
unanimous consent to temporarily set
aside the pending amendment so I may
call up my amendment No. 3245, which
is at the desk.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The clerk will report.

The legislative clerk read as follows:

The Senator from New Hampshire [Ms.
AYOTTE] proposes an amendment numbered
3245.

The amendment is as follows:
(Purpose: To prohibit the use of funds for the

transfer or release of certain individuals

from United States Naval Station, Guanta-
namo Bay, Cuba)

At the end of subtitle D of title X, add the
following:

SEC. 1032. PROHIBITION ON USE OF FUNDS FOR
THE TRANSFER OR RELEASE OF IN-
DIVIDUALS FROM UNITED STATES
NAVAL STATION, GUANTANAMO BAY,
CUBA.

No authorized to be appropriated funds
may be used to transfer, release, or assist in
the transfer or release to or within the
United States, its territories, or possessions
of Khalid Sheikh Mohammed or any other
detainee who—

(1) is not a United States citizen or a mem-
ber of the Armed Forces of the United
States; and

(2) is or was held on or after January 20,
2009, at United States Naval Station, Guan-
tanamo Bay, Cuba, by the Department of De-
fense.

Ms. AYOTTE. Mr. President, I rise in
support of my amendment No. 3245.

Last year, in the Defense authoriza-
tion bill we had in it a prohibition that
would prohibit transferring those who
are held in military custody at the
Guantanamo Bay facility from there to
the United States of America. This
year, as the language of the Defense
authorization stands, there is no such
prohibition, making it possible for the
administration, should it choose, to
transfer from the Guantanamo Bay de-
tention facility 166 foreign enemy com-
batants who are being currently de-
tained at Guantanamo. I am deeply
concerned that the Defense authoriza-
tion does not include this prohibition
of transfer language, and that is why I
have brought forth this amendment.

I am also pleased that this amend-
ment is being cosponsored by the vice
chairman of the Senate Select Com-
mittee on Intelligence, Senator CHAM-
BLISS, as well as Senators Inhofe, Gra-
ham, Kirk, and Sessions.

We have at Guantanamo Bay a top-
rate facility that allows for the secure
and humane detention and interroga-
tion of foreign terrorist detainees, in-
cluding right now the mastermind of
the attacks of our country on 9/11.

I don’t think anyone in this body
would dispute that when our country
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was attacked on September 11, that
was an act of war against the United
States of America, and we remain, un-
fortunately, at war with members of
al-Qaida and other terrorist organiza-
tions that want to kill Americans and
our allies simply for what we believe in
and for what we stand for in this coun-
try. This is a war, and those who were
killed on September 11 were victims of
this war.

One of the concerns I have is that
when we are at war, the priority al-
ways has to be to detain those who are
captured, pursuant to that war, in
military custody.

We have at Guantanamo Bay a top-
rate facility. I have visited it person-
ally. Those who are held there are
treated humanely. It is a very secure
facility that is not on our homeland,
and it is very well protected by our
military.

Also at that facility is a top-rate
court, where military commissions can
be held for those who are charged who
are held at Guantanamo Bay. Why is
that important? Because when you are
at war, those aren’t mere criminals—
they are not mere criminals who have
committed a burglary in our neighbor-
hood. They have committed acts of ter-
ror against our country, and they are
very dangerous individuals, many of
whom would attempt do so again were
they released. That is another reason
why I have brought this amendment
forward, because I think it is very im-
portant that the American people be
safe and secure and that those individ-
uals who are being held there—many of
them who are tremendously dan-
gerous—be held in a secure facility
that is not on our soil.

In 2009, the Attorney General dis-
cussed and sought to bring Khalid
Shaikh Mohammed—the mastermind
of 9/11—to trial in New York City. The
American people and members of both
sides of the aisle objected to having the
trial of Khalid Shaikh Mohammed in
New York City. As a result, Khalid
Shaikh Mohammed is being held at
Guantanamo Bay. He will be tried by a
military commission. But that dem-
onstration made it clear the American
people do not want foreign members of
al-Qaida and associated terrorist orga-
nizations being brought to the United
States when we have a secure facility
at Guantanamo Bay that we have spent
resources to update, that is very hu-
mane.

In fact, in February of 2012, the
Washington Post asked: Do you ap-
prove of the decision to keep open the
Guantanamo Bay prison for terror sus-
pects? Seventy percent of the Amer-
ican people who answered that survey
said: Yes, we approve of it.

I want people to understand whom we
are talking about transferring from
Guantanamo Bay to the United States
of America and understand the individ-
uals and some of the background of
those who are being held at Guanta-
namo Bay, coming to a neighborhood
near you.
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This is, of course, the mastermind of
the September 11 attacks, Khalid
Shaikh Mohammed, who is being held
at Guantanamo Bay. He is often called
KSM. He claims to have personally de-
capitated American journalist Daniel
Pearl in 2002, and he admitted to play-
ing a role in over 30 terrorist plots.
Some of these include a 1995 plot to
blow up 12 U.S. airliners flying from
Southeast Asia to the United States
for which he was indicted the following
year; the 1993 World Trade Center
bombing; a plot to hit towers in Chi-
cago, Seattle, Los Angeles, New York’s
Empire State Building, and nuclear
power stations. KSM also claimed he
was involved in a plot to assassinate
Pope John Paul II and President Bill
Clinton. He, of course, met Osama bin
Laden in the 1980s, and in 1999 KSM
persuaded Osama bin Laden to support
the horrible acts that occurred on our
soil on September 11.

Mullah Mohammad Fazil is another
individual being held at Guantanamo
Bay. Fazil is suspected in the death of
CIA Officer Johnny ‘‘Mike” Spann in
2001, the first casualty of the Afghani-
stan war. He was deemed by U.S. offi-
cials as a high threat to the United
States. It was assessed that he would
likely rejoin the Taliban and partici-
pate in operations against U.S. and co-
alition forces if released. He was at one
time the most senior Taliban leader in
northern Afghanistan. In fact, he was
so senior he once threatened Taliban
leader Mullah Omar. Fazil has been im-
plicated in the murder of thousands of
Shiites in northern Afghanistan under
Taliban control, and he is wanted by
the United Nations for possible war
crimes.

Another individual being held at
Guantanamo Bay, Mohammad Nabi, is
tied to a 2002 attack that killed two
Americans and maintains loyalty to al-
Qaida.

Let’s be clear. There is a 28-percent
recidivism rate of those we have re-
leased from Guantanamo Bay back to
foreign nationals who have gotten back
into the battle against our country.
These are individuals who have not re-
nounced the war on terror. The recidi-
vism record speaks for itself. They
have gotten into the battle. They still
want to be involved in terrorist activi-
ties. They still want to be a member of
al-Qaida or other terrorist groups and
commit acts against our country and
our allies.

Again, Mohammed Nabi is tied to the
2002 attack that killed two Americans.
He maintains loyalty to al-Qaida. Yet
some of my colleagues, if you think
about it, would insist in other amend-
ments we are dealing with today that
he be treated as a common criminal.

One of the concerns I have is that if
we close Guantanamo and we transfer
all of those individuals to the TU.S.
courts, will they then claim all of the
rights here in the United States? And
God forbid any of them had to be re-
leased here as a result of challenges
they would bring.
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Nabi was a senior Taliban official
also who helped finance the Taliban
and smuggled weapons used against our
troops. Nabi maintained weapons
stockpiles and helped smuggle fighters
and weapons to attack our warfighters.
He is reportedly loyal to the Pakistan-
based Haqqgani terrorist network. The
Haqqani network, of course, has been
designated by the State Department as
a foreign terrorist organization, and
the Haqqanis are loyal to the Taliban
and behind some of the largest attacks
against the United States, Afghan, and
coalition troops and interests in Af-
ghanistan. He was also a member of a
joint al-Qaida/Taliban cell in Khost,
Afghanistan, that was involved in at-
tacks against the United States and co-
alition forces. He continues to have
issues with his behavior and how he has
conducted himself.

The ACTING PRESIDENT pro tem-
pore. The Senator has used 10 minutes.

Ms. AYOTTE. He is just one of the in-
dividuals who, if we do not have this
prohibition, may be transferred to the
United States of America.

Those are just three of the individ-
uals who are present at Guantanamo
Bay who could be coming to a neigh-
borhood near you. Some may cite—one
of the reasons I brought forth this
amendment as well is some may cite a
GAO report saying that we could some-
how transfer these individuals here.
Let’s be clear what that GAO report
says.

The ACTING PRESIDENT pro tem-
pore. The time of the Senator has ex-
pired.

Ms. AYOTTE. I ask this body to
agree to this amendment and not bring
these terrorists here to the United
States of America.

The ACTING PRESIDENT pro tem-
pore. Who yields time?

The Senator from California.

Mrs. FEINSTEIN. Mr. President, I
oppose this amendment, and I ask
Members to vote against it. The distin-
guished Senator from New Hampshire
just said that any transfer of Guanta-
namo detainees out of that facility es-
sentially endangers Americans. But
consider how effectively we hold ter-
rorists in the United States today.

We have 180 terrorists in Federal
prisons in the United States of Amer-
ica who are in maximum security, and
they cannot escape. We have supermax
prisons. We have prisons where for 23
hours a day individuals are in a cell
that is all concrete with just a small
viewing place.

What this amendment would do is
prevent any flexibility forever in how
the U.S. government can handle those
held in Guantanamo Bay. For example,
the Guantanamo detainees could not be
moved to a supermax prison in the
United States. I don’t think preventing
options is the right thing to do. No one
in all these years has escaped from a
supermax prison in the United States
of America. So clearly, the detainees
could be held safely and securely.

Additionally, I believe this amend-
ment could bring on a veto by the
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President. Today, a statement of ad-
ministration policy was issued that in-
dicated concern about restricting the
transfer of Guantanamo detainees.

I believe Guantanamo has been a
blight on the image of our country
across this world and it should be
closed down. It is important to note
that there are reasons to have the
flexibility that Senator AYOTTE’S
amendment would restrict.

For example, there are detainees at
Guantanamo who could be transferred
to the U.S. to be convicted in federal
criminal courts. Others try to leave,
like the Uighurs, for instance, but
there is no place for them to go. And
this amendment restricts them from
being transferred here to the United
States.

Many say, why would we let terror-
ists come to our backyard? Well, let’s
consider the hundreds of terrorists that
are already in our backyard serving
time at 98 facilities across the United
States, according to a GAO report re-
leased yesterday.

The Blind Sheik is incarcerated in a
Federal prison in the U.S. Khalid
Shaikh Mohammed’s nephew, Ramzi
Yousef, is in a Federal prison here.
Richard Reid, the Shoe Bomber, is in a
Federal prison here. Najibullah Zazi
and Adis Medunjanin, who plotted to
bomb New York subway system, are
both in Federal prison here.

I have a list of terrorists arrested
here, 98 of them since 2009, who will go
to Federal prisons. Let me describe a
few of these arrests. One of the exam-
ples was earlier this month, Ralph
Deleon, with Miguel Alejandro Santana
Vidriales and Arifeen David Gojali
were arrested by the FBI. They were
planning to travel to Afghanistan to
attend terrorist training and commit
violent jihad. They will do time in a
Federal prison here. Rezwanul Ahsan
Nafis plotted to bomb the New York
Federal Reserve Bank on October 20,
2012. He will do time in a Federal pris-
on here. Adel Daoud plotted to bomb a
downtown Chicago bar in September
2012, and he will do time in a Federal
prison here.

Our Federal prisons hold terrorists
already and they will continue to hold
them. So to remove any kind of flexi-
bility on Guantanamo and to say that
you cannot move a detainee out of the
facility and into a Federal prison in
the United States is a mistake. I very
strongly believe perpetuating Guanta-
namo forever is a mistake. So I ask my
colleagues to vote no on this amend-
ment.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from New Hamp-
shire.

Ms. AYOTTE. Mr. President, I ask
unanimous consent to have 2 minutes
to respond, and then I will defer to my
colleague from South Carolina.

Mr. LEVIN. Reserving the right to
object, how much time is left on each
side?

The ACTING PRESIDENT pro tem-
pore. Time in opposition is 5% minutes.
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The proponents of the amendment have
no time remaining.

Ms. AYOTTE. I don’t have any time
remaining. OK.

Mr. LEVIN. Would the Senator from
California agree that there be 5 min-
utes added to each side?

Mrs. FEINSTEIN. I do not need addi-
tional time. I would be willing to add
an additional 2 minutes.

Ms. AYOTTE. Then I defer.

Mr. LEVIN. That is fine.
there is no objection.

Mr. GRAHAM. We thought there was
20 minutes on each side. Apparently, it
is close enough. Just a few minutes?
But I want Senator AYOTTE to wrap
this up.

Mr. LEVIN. I ask unanimous consent
that 6 additional minutes be added to
the proponents of this amendment and,
if needed, that 6 additional minutes be
added to the other side.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Ms. AYOTTE. Mr. President, I would
like to respond briefly.

I have great respect for the Senator
from California. The distinction here
in the cases she has been citing—the
disposition of them—I think is a very
important distinction. Certainly we
have good Federal court systems. They
are designed, though, for criminals and
for crimes. Guantanamo Bay is a se-
cure facility on which we have spent
substantial resources to make a top-
grade facility. I visited there. That is
for terrorists when there is an act of
war against our country, and those in-
dividuals who are being held there have
committed acts that warrant them
being held in military detention be-
cause of the terrorist acts I have out-
lined and the individuals involved.
There is a big distinction, and the
American people do not want those in-
dividuals brought here to the United
States of America.

With that, I yield the remainder of
my time to the Senator from South
Carolina.

The ACTING PRESIDENT pro tem-
pore. The Senator from South Caro-
lina.

Mr. GRAHAM. Mr. President, long
story short, the American people be-
lieve that the military prison in Guan-
tanamo Bay, Cuba, isolated from the
American population, that is being
well run by our military and monitored
by all kinds of organizations, is a satis-
factory answer to the problem of ter-
rorism. Simply stated, the American
people do not want to close Guanta-
namo Bay, which is an isolated, mili-
tary-controlled facility, to bring these
crazy bastards who want to Kkill us all
to the United States. Most Americans
believe that the people at Guantanamo
Bay are not some kind of burglar or
bank robber. They are bent on our de-
struction. I stand with the American
people, that we are under siege, we are
under attack, and we are at war.

Some of my colleagues in this body
have forgotten what 9/11 is all about.

I think
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The people in that prison who attacked
us on 9/11 want to destroy our way of
life. They do not want to steal your
car. They don’t want to break into
your house.

We have a military prison being well
run, so I think the American people are
telling everybody in this body: Have
you lost your minds? We are at war;
act like we are at war.

I yield.

The ACTING PRESIDENT pro tem-
pore. The Senator from California.

Mrs. FEINSTEIN. Mr. President, I
have heard a lot of hyperbole tonight.
Of course we are at war. Part of the
glory of this country is the values we
hold dear. We have a Federal court sys-
tem that has worked. We have 373 peo-
ple connected to terrorism serving
time in the Federal prisons of the
United States of America. They are
under an entity called the Bureau of
Prisons that sees that the facilities are
run the way they should be. Most are
in isolated areas, such as the one in
Florence in Colorado. It is far from the
city—I think some 30 miles—and is a
maximum security prison in part.

The GAO report just released yester-
day showed that the Federal prison
system can hold Guantanamo detainees
safely and securely. To keep Guanta-
namo open forever, to say that there is
no flexibility as to what you can do
with the detainees in terms of transfer-
ring them into the United States, into
Federal custody, I think is wrong.

I have seen and watched on the Judi-
ciary Committee and the Intelligence
Committee real problems with military
commissions. I think Senator GRAHAM
understands that and has seen it as
well. I do not believe the rate of con-
victions in Military Commissions any
way equals the rate of convictions in
Federal courts and think about how
much time it has taken to get the Mili-
tary Commission trials going compared
to federal courts.

I really think this is very much a
kind of political movement, that Guan-
tanamo, isolated from everything, run
by the military, has to keep people for
the rest of their lives. Maybe that is
what some people think. But a ter-
rorist act is also a criminal act. It is a
heinous criminal act, but one which
our federal criminal courts can provide
justice. Not just Guantanamo. So I
really urge a ‘‘no’’ vote on this. Hope-
fully, if it passes, it can be removed in
conference.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Michigan.

Mr. LEVIN. How much time remains
for the opponents?

The ACTING PRESIDENT pro tem-
pore. Three minutes.

Mr. LEVIN. Mr. President, I very
much oppose this amendment. We have
a court system in this country which is
second to none. To deny this adminis-
tration or any administration the op-
portunity, should they choose to exer-
cise their discretion, to charge terror-
ists as criminals seems to me to be
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highly unwise and is not a particularly
strong step in the war against ter-
rorism.

This amendment is undesirable. It
would create a permanent restriction
on the administration’s options—not,
by the way, just this administration’s
options, any administration’s options
in conducting the fight against ter-
rorism. It prevents the administra-
tion’s ability to bring any detainee
from Guantanamo for any purpose, in-
cluding their prosecution in court. I
think it is unwise and not a strong step
at all in the war on terror to deprive
the President of the tools he might
need to carry out the protection of this
country from the threat of terrorism.

This amendment would permanently
cut off the possibility of prosecuting
these Guantanamo detainees in Federal
court. I hope we do not do that. I hope
we defeat the amendment of my friend
from New Hampshire, Senator AYOTTE.

Finally, this is what we call veto
bait. The administration continues to
strongly oppose these provisions which
intrude upon the executive branch’s
ability to carry out its military, na-
tional security, and foreign relations
activities and to determine when and
where to prosecute Guantanamo de-
tainees.

So it is unwise in terms of our na-
tional security; it is unwise in terms of
the rigidity it imposes on the executive
branch as to where to prosecute terror-
ists, alleged terrorists, and it also jeop-
ardizes the signing of this bill as soon
as we can get this bill to a conference
and get a conference report back to
both bodies. So I hope we defeat the
Ayotte amendment.

If we have any time left, I yield it
back.

Mr. President, what is the pending
business?

The ACTING PRESIDENT pro tem-
pore. The Ayotte amendment is pend-
ing.

Mr. LEVIN. Has all time been used?

The ACTING PRESIDENT pro tem-
pore. All time has expired.

Mr. LEVIN. So under the existing
UC, we are now moving to the Fein-
stein amendment, and that is now the
pending business?

The ACTING PRESIDENT pro tem-
pore. It has not been called up yet by
the Senator from California.

Mr. LEVIN. I understand. Let me
then ask unanimous consent that Sen-
ator INHOFE, on behalf of Senator
CooNs and himself, offer a cleared
amendment at this point.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

AMENDMENT NO. 3201

Mr. INHOFE. Mr. President, I ask
unanimous consent to set aside the
pending amendment for the consider-
ation of amendment No. 3201.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The clerk will report.

The assistant legislative clerk read
as follows:
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The Senator from Oklahoma [Mr. INHOFE],
for Mr. COONS and himself, proposes an
amendment numbered 3201.

Mr. INHOFE. I ask unanimous con-
sent that the reading of the amend-
ment be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendment is as follows:
(Purpose: To express the sense of the Senate

on ongoing efforts to apprehend or remove

Joseph Kony and his top commanders from

the battlefield and end atrocities perpet-

uated by his Lord’s Resistance Army)

At the end of subtitle D of title XII, add
the following:

SEC. 1246. EFFORTS TO REMOVE JOSEPH KONY
FROM POWER AND END ATROCITIES
COMMITTED BY THE LORD’S RESIST-
ANCE ARMY.

Consistent with the Lord’s Resistance
Army Disarmament and Northern Uganda
Recovery Act of 2009 (Public Law 111-172), it
is the sense of the Senate that—

(1) the ongoing United States advise and
assist operation to support the regional gov-
ernments in Africa in their ongoing efforts
to apprehend or remove Joseph Kony and his
top commanders from the battlefield and end
atrocities perpetuated by his Lord’s Resist-
ance Army should continue;

(2) using amounts authorized to be appro-
priated by section 301 and specified in the
funding table in section 4301 for Operation
and Maintenance, Defense-wide for ‘‘Addi-
tional ISR Support to Operation Observant
Compass’, the Secretary of Defense should
provide increased intelligence, surveillance,
and reconnaissance assets to support the on-
going efforts of United States Special Oper-
ations Forces to advise and assist regional
partners as they conduct operations against
the Lord’s Resistance Army in Central Afri-
ca,

(3) United States and regional African
forces should increase their operational co-
ordination; and

(4) the regional governments should recom-
mit themselves to the operations sanctioned
by the African Union Peace and Security
Council resolution.

Mr. INHOFE. Mr. President, this
amendment has been cleared on both
sides. This is the one that originally we
had several years ago concerning the
Lord’s Resistance Army in Africa and
the showing that we have a policy in
this country to bring this man down,
the man called Joseph Kony. And we
want to renew this so that we will have
this pending again. It doesn’t change
anything that is going on at the
present time except it keeps our policy
in effect; that we are after the Lord’s
Resistance Army, and we will do what
we have been doing in the past until it
is completed.

So I ask my colleagues to adopt this
amendment.

The ACTING PRESIDENT pro tem-
pore. Is there further debate?

The Senator from Michigan.

Mr. LEVIN. Let me, first of all, com-
mend Senators INHOFE and COONS. This
is a very important amendment, and
the determination to go after Kony and
the Lord’s Resistance Army is essen-
tial not just in terms of the values that
we so dearly believe in, but also in
terms of avoiding further slaughter
that has been perpetrated by Kony.
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So I commend Senators INHOFE and
CooNs, and I hope this amendment will
not only pass but will send a very im-
portant statement as to where America
stands on this subject.

The ACTING PRESIDENT pro tem-
pore. Is there further debate on the
amendment?

If not, the question is on agreeing to
the amendment.

The amendment (No. 3201) was agreed
to.

Mr. LEVIN. Mr. President, I move to
reconsider the vote.

Mr. INHOFE. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. INHOFE. Mr. President, I think
we may have someone—we want to
yield 5 minutes to the Senator from
Utah.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The Senator from Michigan.

Mr. LEVIN. The pending business is
still the Ayotte amendment. I am just
wondering if the Senator from Utah
might indicate what it is that he will
speak on.

Mr. LEE. I wish to speak for 5 min-
utes regarding the Feinstein-Lee
amendment.

Mr. LEVIN. I wonder if we could get
to the Feinstein amendment. I am sure
Senator FEINSTEIN will be happy to
yield time to the Senator from Utah.

The ACTING PRESIDENT pro tem-
pore. The Senator from California.

AMENDMENT NO. 3018

Mrs. FEINSTEIN. I ask unanimous
consent to call up amendment No. 3018.

The ACTING PRESIDENT pro tem-
pore. The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from California [Mrs. FEIN-
STEIN], for herself, Mr. LEE, Mr. COONS, Ms.
COLLINS, Mr. PAUL, Mr. LAUTENBERG, Mrs.
GILLIBRAND, and Mr. KIRK, proposes an
amendment numbered 3018.

Mrs. FEINSTEIN. I ask unanimous
consent that the reading of the amend-
ment be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendment is as follows:
(Purpose: To clarify that an authorization to

use military force, a declaration of war, or

any similar authority shall not authorize

the detention without charge or trial of a

citizen or lawful permanent resident of the

United States)

At the end of subtitle D of title X, add the
following:

SEC. 1032. PROHIBITION ON THE INDEFINITE DE-
TENTION OF CITIZENS AND LAWFUL
PERMANENT RESIDENTS.

Section 4001 of title 18, United States Code,
is amended—

(1) by redesignating subsection (b) as sub-
section (c); and

(2) by inserting after subsection (a) the fol-
lowing:

“(b)(1) An authorization to use military
force, a declaration of war, or any similar
authority shall not authorize the detention
without charge or trial of a citizen or lawful
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permanent resident of the United States ap-
prehended in the United States, unless an
Act of Congress expressly authorizes such de-
tention.

‘“(2) Paragraph (1) applies to an authoriza-
tion to use military force, a declaration of
war, or any similar authority enacted before,
on, or after the date of the enactment of the
National Defense Authorization Act For Fis-
cal Year 2013.

‘“(3) Paragraph (1) shall not be construed to
authorize the detention of a citizen of the
United States, a lawful permanent resident
of the United States, or any other person
who is apprehended in the United States.”.

Mrs. FEINSTEIN. I note that Senator
LEE is on the floor, and I know he
wants to speak as he is a cosponsor of
this amendment. So I will yield to him,
and then when he finishes I will speak.

The ACTING PRESIDENT pro tem-
pore. The Senator from Utah.

Mr. LEE. Mr. President, I appreciate
the opportunity to speak regarding
amendment No. 3018, the Feinstein-Lee
amendment.

It has come to my attention that
some opponents of the Feinstein-Lee
amendment have made an argument
that habeas corpus is sufficient to pro-
tect the rights of Americans appre-
hended on American soil and detained
by the United States Government. This
is nothing more than another way of
suggesting that the government should
be able to detain some Americans in-
definitely without charge or trial. I
disagree and believe that our constitu-
tional traditions demand more than
this—significantly more.

The fifth amendment of our Constitu-
tion provides that ‘“No person . . . shall
be . . . deprived of life, liberty, or prop-
erty without due process of law.”

As Supreme Court Justice Antonin
Scalia has written:

The gist of the Due Process Clause, as un-
derstood at the founding and since, was to
force the government to follow . . . common-
law procedures traditionally deemed nec-
essary before depriving a person of life, lib-
erty, or property.

This right of American persons to
due process of law is foundational to
the very idea of individual liberty from
unwarranted government intrusion.

I have worked with Senator FEIN-
STEIN and other colleagues on both
sides of the aisle to craft an amend-
ment originally entitled the Due Proc-
ess Guarantee Act to ensure that this
basic constitutional right is indeed
protected. I believe even with the seri-
ous national security threats we now
face, America must hold fast to our
most fundamental constitutional
rights and liberties.

The U.S. Government should not be
authorized to detain Americans indefi-
nitely without charge and without
trial. As Justice Scalia explained, the
proposition that the Executive lacks
indefinite wartime detention authority
over citizens is consistent with the
Founders’ general mistrust of military
power permanently at the Executive’s
disposal.

I believe it is clear that the Founders
of our Constitution were acutely aware
of this critical tradeoff—the tradeoff
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we still face today—between safety on
the one hand and freedom on the other.
On this very point, Alexander Ham-
ilton was prescient. He wrote:

Safety from external danger is the most
powerful director of national conduct. Even
the ardent love of liberty will, after a time,
give way to its dictates. The violent destruc-
tion of life and property incident to war; the
continual effort and alarm attendant on a
state of continual danger, will compel na-
tions the most attached to liberty, to resort
for repose and security to institutions which
have a tendency to destroy their civil and
their political rights. To be more safe they,
at length, become willing to run the risk of
being less free.

Our Nation’s Founders warned us
about the great danger of sacrificing
our most basic liberties in the pursuit
of security—security at all costs. They
provided us with a Constitution framed
to prevent precisely such a tragic out-
come.

I urge my colleagues to vote in favor
of the Feinstein-Lee amendment and
against the mistaken idea that the
government may detain American per-
sons indefinitely without charge and
without trial.

Thank you, Mr. President. I yield
back the remainder of my time to Sen-
ator FEINSTEIN.

The ACTING PRESIDENT pro tem-
pore. The Senator from California.

Mrs. FEINSTEIN. Mr. President, the
amendment before us is cosponsored by
the distinguished Senator who just
spoke, Senator LEE, as well as Senators
CooNs, COLLINS, PAUL, LAUTENBERG,
GILLIBRAND, KIRK, TESTER, JOHNSON,
SANDERS, WHITEHOUSE, HELLER, BAU-
cUs, DEMINT, WEBB, KLOBUCHAR, BINGA-
MAN, ROCKEFELLER, BEGICH, and BOXER.
An amendment similar to this received
45 votes in the last session.

I wish to spend a moment on the gen-
esis of this amendment because, for
me, it goes back to April 1942, the day
a Western Defense Command and
Fourth Army Wartime Civil Control
order went out in San Francisco with
instructions to all persons of Japanese
ancestry, that: All Japanese persons,
both alien and nonalien, will be evacu-
ated from the above designated areas
by 12 o’clock noon on Tuesday, April 7,
1942. No Japanese person will be per-
mitted to enter or leave the above de-
scribed area after 8 a.m. Thursday.

That was in the city of San Fran-
cisco.

What was created was an internment
camp near the city which became a
staging area for the placement of Japa-
nese Americans in detention camps
without charge or trial for the remain-
der of World War II.

This was Tanforan Racetrack, di-
rectly south of San Francisco. One
Sunday afternoon—I was a small child
in 1942—my father took me down to
show it to me. This is what I saw. We
see stalls made into bunk houses. We
see the center of the field made into
barracks. We see the little places
where individuals were kept. We see
Japanese-American citizens who did
nothing wrong who were being interned
for years during World War II.
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It was shocking. Then it took until
1971 for a bill to be passed and then
signed by President Nixon reversing
the policy. That bill was called the
Non-Detention Act of 1971, and it re-
pealed a 1950 statute that explicitly al-
lowed detention of U.S. citizens. That
1971 bill said—and I quote:

No citizen shall be imprisoned or otherwise
detained by the United States except pursu-
ant to an act of Congress.

Since then and after 9/11, various
cases were litigated and went as far up
as the Supreme Court. One of them in
2004 was Hamdi v. Rumsfeld, and it ad-
dressed a very narrow issue involving a
citizen captured on the battlefield of
Afghanistan. Then a second case,
Padilla v. Rumsfeld, in the Second Cir-
cuit Court of Appeals involved an
American citizen captured in the U.S.

So the question is whether the Non-
Detention Act of 1971 prevents U.S.
citizens captured in the U.S. like
Padilla from being detained or whether
the AUMF passed after 9/11 authorizes
such law of war detention in the U.S.

What we are trying to do with this
simple amendment is what is called a
clear statement rule, to say once and
for all:

An authorization to use military force, a
declaration of war, or any similar authority
shall not authorize the detention without
charge or trial of a citizen or lawful perma-
nent resident of the United States appre-
hended in the United States unless an Act of
Congress expressly authorizes such deten-
tion.

I know this is a sensitive subject, but
I believe we stand on the values of our
country, and one of the values of our
country is justice for all. And we have
a Constitution that has 7 articles and
27 amendments that give us funda-
mental protections.

This amendment, which builds on the
continuing application of the prin-
ciples behind the Non-Detention Act of
1971, would provide very clearly that no
military authorization allows the in-
definite detention of U.S. citizens or
green card holders who are appre-
hended inside the United States. Some
may ask why just include citizens and
green card holders. Let me be clear, if
I could further and add ‘‘all persons”
and get as many votes, I would. I do
not think it would, and we have looked
into how to do this for a year now. So
we have limited it to what we believed
could get the maximum number of
votes in this body.

Here is the point of this amendment:
What if something happens and you are
of the wrong race in the wrong place at
the wrong time, and you are picked up
and held without trial or charge in de-
tention ad infinitum? We want to clar-
ify so this cannot happen; so that the
law does not permit an American cit-
izen or a legal permanent resident to
be picked up and held without end,
without charge or trial.

I want to say that the FBI and other
law enforcement agencies have proven
time and time again that they are up
to the challenge of detecting, stopping,

November 29, 2012

arresting, and convicting terrorists
found on U.S. soil.

I have a document that was prepared
by the Intelligence Committee staff
lists 98 terrorists who have been ar-
rested and are on their way to convic-
tion and will do time, many of them
life sentences, in Federal prisons, and
these are just those arrested in the last
3 or 4 years.

Since January of 2009, there are 98
who have been successfully arrested. I
think it is important to understand
that suspected terrorists who may be
in the United States illegally can be
detained within the criminal justice
system under four options that exist
today. They can be charged with a Fed-
eral or State crime and held. They can
be held for violating immigration laws.
They can be held as material witnesses
as part of a Federal grand jury pro-
ceedings. They can be held under sec-
tion 412 of the PATRIOT Act for up to
12 months.

This amendment is not about wheth-
er citizens such as Hamdi and Padilla—
or others who would do us harm—
should be captured, interrogated, in-
carcerated, and severely punished.
They should be and they are.

It is about the innocent American,
again in the wrong place, at the wrong
time, who gets picked up, like these in-
nocent Japanese Americans shown in
this picture who just happened to live
in a certain part of the United States,
in my hometown, San Francisco. But
this was what happened. People were
picked up and held for the duration of
the war—just because of their race.

Finally, I want to quote Justice San-
dra Day O’Connor, who wrote for the
plurality in the Hamdi decision in 2004:

As critical as the Government’s interest
may be in detaining those who actually pose
an immediate threat to the national security
of the United States during ongoing inter-
national conflict, history and common sense
teach us that an unchecked system of deten-
tion carries the potential to become a means
for oppression and abuse of others who do
not present that sort of threat.

So it is my hope we can clarify U.S.
law to state unequivocally that the
government cannot indefinitely detain
American citizens or legal residents
captured inside this country without
trial or charge.

We live with the stain of how we
treated some of our own people during
World War II. It should not be re-
peated.

I thank the Acting President pro
tempore, and I would like to yield to
the distinguished Senator PAUL, if I
may.

The ACTING PRESIDENT pro tem-
pore. The Senator from Kentucky.

Mr. PAUL. Mr. President, I rise
today in support of the Feinstein-Lee
amendment to prevent the indefinite
detention of American citizens without
a trial by jury. In the year 1215, the
English barons gathered on the plain at
Runnymede. They gathered to protest
against King John. They gathered for
their rights as free men. And they
gathered for the right to trial by jury.
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We have had it enshrined in both
English law and American law for 800
years. It seems a shame to scrap it
now.

People say: But these terrorists are
horrible people. Yes, they are horrible
people. But every day and every night
in our country horrible people are ac-
cused of crimes, and they are taken to
court. They have an attorney on their
side. They are given a trial. People we
despise, people who murder and rape,
are given trials by juries. We can try
and we can prosecute terrorists.

People say: But they are terrorists.
Well, the thing is, you are an American
citizen and you are accused of ter-
rorism. Who is going to determine who
is a terrorist and who is not a ter-
rorist? They do not walk around with a
badge. They do not walk around with a
card that says: I am from al-Qaida.
They will be accused of a crime, and
there will be facts. Someone must
judge the facts. That is what a jury
does.

To give up on this because we are
afraid of terrorists is to give in to the
terrorists. If we give up our rights, if
we relinquish our rights, haven’t the
terrorists then won?

Jefferson said the right to trial by
jury was the ‘“‘anchor,” it was the an-
chor by which we protect ‘‘the prin-
ciples of the Constitution.”

Senator La Follette, a Senator from
Wisconsin, said if we give up these
rights, if we are unable to protect these
rights, that ultimately the Bill of
Rights loses its value.

He said:

Let no man think that we can deny civil
liberty to others and retain it for ourselves.
When zealot agents of the governments ar-
rest suspected radicals without warrant,
hold them without prompt trial, deny them
access to counsel and admission of bail . . .
we have shorn the Bill of Rights of its sanc-
tity. . . .

I would ask today of my colleagues
that we have a chance to replace fear
with confidence—confidence that no
terrorist will ever conquer us if we re-
main steadfast to our principles—the
principles of our Founders. We have
nothing to fear except our own unwill-
ingness to protect our rights. If we re-
linquish our right to trial by jury, we
will have given up so much. Do not let
those who would instill fear let you
give up the most basic of rights—a
right that prevents the oppression of
government and the evolution or devo-
lution into despotism.

So I hope my colleagues will today
vote to uphold an 800-year-old tradi-
tion, a tradition that is enshrined in
the body of our Constitution, a tradi-
tion that is enshrined in our Bill of
Rights, and a tradition that is in every
constitution of all 50 States. Are we to
give that up because we are fearful? We
can and have convicted terrorists. We
are not talking about terrorists from
overseas. We are not talking about a
battlefield somewhere else. We are
talking about American citizens ac-
cused in our country.
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Why should you be wary? The gov-
ernment has descriptions of who might
be a terrorist. If you have 7 days’ of
food in your basement, you might be a
terrorist. If you have weatherized am-
munition, you might be a terrorist.
This is what your government de-
scribes as things you should report.
Know your neighbor to report your
neighbor. If you have weatherized am-
munition, multiple guns, food in your
basement, if you like to pay by cash—
if these are the characteristics for
which you might be accused of ter-
rorism, would you not, at the very
least, still want to retain your right as
an American citizen to a right to a
trial by a jury of your peers?

I ask that we step up today and sup-
port an ancient tradition. And I worry
about a country that would let a tradi-
tion like the right to trial by jury go
so easily.

Thank you, Mr. President.

The ACTING PRESIDENT pro tem-
pore. The Senator from South Caro-
lina.

Mr. GRAHAM. Mr. President, I ap-
preciate the opportunity. This is a
good debate. It is a fascinating discus-
sion. I guess the way I look at this
issue—and we will talk with Senator
LEVIN in a bit—I have been a military
lawyer for about 30 years, and the first
thing you do in JAG school is have a
discussion about the difference between
the law of war and criminal law. Every
military lawyer is taught from the
very beginning of their career that law
of war detention is designed to neu-
tralize the enemy and to gather intel-
ligence about the enemy.

There is a reason that when we cap-
ture somebody in a war we do not give
them a trial by jury, and we do not
give them a lawyer. We have 3,000 peo-
ple in American military custody in
Afghanistan who were captured on the
battlefield, and they are held under the
law of war because we do not want to
let them go back to killing us. And
they are not given a lawyer because we
are not trying to solve a crime; we are
trying to win a war.

Here is the question to my good
friend from California: I do not want
anyone to believe that under the law of
war construct we have created over the
last 7 or 8 years that you can be put in
jail because you look like a Muslim,
that you sound like a Muslim, that you
have got a name Mohammad. What
happened to Japanese-American citi-
zens is they were put in military cus-
tody because we were all afraid and
they looked like the enemy. That was
not a high point in America.

What are we talking about here? We
are talking about detaining people
under the law of war who are suspected
of joining al-Qaida or the Taliban and
engaging in a belligerent act against
the United States. I want to make the
record clear that some of my col-
leagues on the Republican side have
been trying to deny law of war deten-
tion to the Obama administration, and
they have openly said this: If you allow

S7183

this to happen, President Obama is
going to put you in jail because of po-
litical dissent.

There are people on my side who are
afraid of law of war detention being in
Barack Obama’s hands because they
think,—they hate him so much they
think he is going to use a provision to
protect us against an al-Qaida attack
to put them in jail because they dis-
agree with his agenda.

It gets worse. I want you to know
this. There has been a statement in our
conference that habeas corpus review
by an independent judiciary where the
intelligence community, the military,
would have to prove in court by a pre-
ponderance of the evidence that the
person in question has, in fact, engaged
in hostilities against the United States
by helping the Taliban or al-Qaida—
that is the requirement of the govern-
ment—they have to prove that to the
judge, that is not really a check on
government power because the judge
could be an Obama appointee.

As much as I disagree with President
Obama, as much as I think he has been
a divisive President, in many ways has
failed to lead, I want to disassociate
myself from the concept that you can-
not give this Commander in Chief the
powers that Commanders in Chief have
enjoyed in other wars because we hate
him so much.

To my friends who get on the Inter-
net and talk radio and stoke this para-
noia, we are afraid enough for good rea-
son. This is a dangerous world. We are
about to walk off the fiscal cliff. We
have people out there trying to under-
mine our way of life. There is a lot to
be afraid of: Al-Qaida coming back to
our shores, recruiting American citi-
zens to help their endeavors. I hate to
say it, in every war we have ever been
in, there have been occasions when
Americans joined the enemy.

In World War II that happened. You
had German saboteurs land on Long Is-
land, aided and abetted by American
citizens sympathetic to the Nazis. All
of those American citizens in In Re:
Quirin were held in military custody
and tried by the military because we
have long understood that when you
join the enemy, that is not a crime but
an act of war.

We have very bad people who get a
right to a jury trial. I will be the first
one to say that when you go to court,
no matter if you are the worst terrorist
in the world, you will get a jury trial,
you will get a lawyer, and you will
have your due process rights. But the
difference I am trying to inform the
body of when you are fighting a war is
the goal is not to prosecute people, the
goal is to win. And how do you win a
war? You Kkill them; you capture them;
you interrogate them to find out what
they are up to next. So I am here to
say to my colleagues that the al-Qaida-
Taliban efforts to do harm to our Na-
tion are alive and growing. The nar-
rative that al-Qaida has been deci-
mated is a false narrative. What hap-
pened in Libya, unfortunately, is going
to happen again.
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I know my good friend from Cali-
fornia, who is the chairman of the In-
telligence Committee, knows there are
active efforts in our own backyard—
and JOE LIEBERMAN can tell you, too—
to recruit American citizens to attack
us—not to commit a crime, to join the
enemy.

All T am suggesting is that Barack
Obama and every Commander in Chief
in the future needs to have the tools
available to protect us against an
enemy. And the basic question is: Is
fighting al-Qaida fighting a crime or
fighting a war? I believe with all of my
heart and soul that they do not want
our property, they do not want our
cars, they do not want our bank ac-
counts, they want to destroy us. They
hate what we stand for. Just as in
World War II, when you decided to help
the Nazis, you were held in military
custody because you did something
other than commit a crime.

The goal here is if you capture an
American citizen who has sided with
the enemy that we preserve the ability
of our military intelligence community
to find out what they know about fu-
ture attacks and present attacks. The
goal of a criminal prosecution is to find
justice under a criminal statute. The
goal in time of war is to win.

I do not believe in torturing people to
get good information, but I do believe
in interrogating them for military pur-
poses if they have sided with the
enemy.

This is a great debate. But the one
thing I do not want to associate myself
with is as much as I may disagree with
this President’s agenda, there are peo-
ple on my side of the aisle who are stir-
ring up their fellow Americans, making
them afraid that Barack Obama could
use legitimate powers in a time of war
to gather intelligence against people
who sided with the enemy to come
after them because they look different
or they may have a different political
belief. I want to disassociate myself
with those on my side of the aisle who
say that habeas corpus, an independent
judiciary, is not an adequate check be-
cause Barack Obama may have ap-
pointed the judge. That undermines
our judiciary. That creates paranoia.
That creates a fundamental distrust of
what I think is something we should be
all proud of: America.

This war will last probably longer
than most of us. It is an ideological
struggle. There is no capital to con-
quer, like Berlin and Japan. There is
no air force to shoot down. There is no
navy to sink. It is about an ideology
that must be contained and fought, an
ideology, unfortunately, that will be
attractive to some Americans as it was
in other wars.

Unfortunately, as I speak today, the
enemy is trying to come back to our
shores and use some American citizens
to further their cause. To an American
citizen: Do not join al-Qaida or the
Taliban. Do not turn on your country.
Do not side with their view of human-
ity. If you do, you have not committed
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a crime, you have engaged in an act of
war against the rest of us and we have
a right to win this war. We have a right
to hold you under the law of armed
conflict as we have held others in the
past, to find out why you joined, what
you know, and what they are up to
next. There is no American citizen in
law of war custody. This President has
not rounded up one person and put
them in jail using the statute that ex-
ists today because they disagreed with
him. I do not believe he will. All T am
asking is that we have options avail-
able in this war that have existed in
every war America has fought. Because
here is my bottom-line belief, that as
much as the Nazis represented a threat
to humanity, al-Qaida represents an
equal threat to humanity. And nobody
in World War II would have entertained
the idea that if you sided with the
Nazis and you helped the saboteurs
blow up parts of America, you should
be considered anything other than an
enemy who has joined the other side.

So unlike criminal law, where you
are trying to find justice for victims,
this is about winning a war and
marginalizing the enemy. And when
the enemy is able to turn one of our
own, the last thing in the world we
should do is deny ourselves the ability
to interrogate that person in a way to
help us win the war and keep us safe.
That has been the law forever when it
comes to war. That is the law today,
that will be the law tomorrow.

I look forward to talking to Senator
LEVIN, who has been a 100-percent voice
of reason, to talk about authorization
to use force and the ability to detain.

I will end with this thought: If you
deny the ability to gather intelligence
and detain, you do not want to put our
troops in a position where they have to
kill everybody they find. We want to
capture the enemy when we can. Be-
cause when you capture the enemy, not
only do you hurt the enemy, you find
out a lot about what they are up to.
Here is the question: If an American
citizen is engaging in helping al-Qaida
and the Taliban in a terrorist activity
on our shores, are they the enemy?
Yes, they are. We need to know about
why they did what they did and what
they are going to do next.

With that, I will yield.

Mrs. FEINSTEIN. Mr. President, how
much time remains on our side?

The ACTING PRESIDENT pro tem-
pore. There is 9 minutes 15 seconds.

Mr. LEVIN. How much time is there
left on our side?

The ACTING PRESIDENT pro tem-
pore. There is 17 minutes 24 seconds.

Mrs. FEINSTEIN. I will wait until
the very end and give the distinguished
chairman the opportunity.

The ACTING PRESIDENT pro tem-
pore. The Senator from Michigan.

Mr. LEVIN. Mr. President, it would
be my intent, if we need additional
time, unless there is something else
that is needed at about 9:30 or so when
this time runs out, to seek additional
time for both—for anyone who needs it,
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frankly. I do not know about both
sides, because this is a multifaceted de-
bate that we are going to have here to-
night on this issue.

I would yield myself 10 minutes. I
would ask to be notified when I get to
10 minutes.

The Feinstein amendment provides
that no authorization for the use of
military force may be construed to au-
thorize the detention of U.S. citizens or
lawful resident aliens who are captured
inside the United States, unless—and
this is a big ‘‘unless’—an act of Con-
gress expressly authorizes such deten-
tion.

As I read the amendment, it says the
military detention of U.S. citizens may
be authorized in accordance with the
law of war as long as this action is ex-
pressly authorized by Congress. Fur-
ther, the amendment’s requirement for
express authorization applies only to
the detention of U.S. citizens who are
captured inside the United States. So
no such authorization would be re-
quired for the detention of a U.S. cit-
izen in the course of military oper-
ations overseas. I believe it is appro-
priate that Congress focus on the issue
of military detention at the time they
authorize the use of military force, as
would be required by the Feinstein
amendment.

As the Supreme Court has stated: De-
tention is a fundamental and accepted
incident to armed conflict. Without
such authority, our Armed Forces
could be put in the untenable position
of being able to shoot to kill but not to
capture and detain enemy forces.

As to the ongoing conflict, I believe
the 2001 authorization for the use of
military force authorized the detention
of U.S. citizens when appropriate in ac-
cordance with the laws of war.

I base this view on the fact that the
Supreme Court has said so.

In the Hamdi case, the Supreme
Court considered the relationship be-
tween the AUMF and the nondetention
act which prohibits the detention of a
U.S. citizen except where authorized by
an act of Congress. The Supreme Court
held in Hamdi that this statute does
not preclude the detention of U.S. citi-
zens on the battlefield in Afghanistan
because the 2000 authorization for the
use of military force, quoting the Su-
preme Court, ‘‘is explicit congressional
authorization for the detention of indi-
viduals” in such circumstances. The
Court explained that such detention is
so fundamental and accepted as an in-
cident to war as to be an exercise of
the ‘‘necessary and appropriate force”
that Congress authorized the President
to use in the AUMF. In other words,
the Supreme Court has already con-
cluded that the authorization to use
necessary and appropriate force is an
explicit authorization to detain enemy
combatants in accordance with the law
of war, and that meets the test of the
Feinstein amendment.

Any other conclusion would lead to
absurd results, under which we would
tie the hands of our Armed Forces even
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in the face of an actual invasion. For
example, if a group of terrorists were
to approach one of our Navy bases in
boats loaded with bombs, our sailors
protecting those ships at that base
would be in the untenable position of
being able to shoot to kill, but not to
capture the enemy forces if Hamdi did
not reach the conclusion it did.

Similarly, in the unthinkable event
that we were to experience a 9/11-type
attack, our military would be in the
untenable position of having the au-
thority to shoot down the hijacked air-
craft but not to force them to land and
to capture the enemy hijacker. Of
course, we could not expect our mili-
tary to inquire as to whether any of
the enemy force were American citi-
zens before deciding on the level of
force to be applied.

As the Supreme Court explained in
its Hamdi decision, ‘‘the capture, de-
tention, and trial of unlawful combat-
ants, by ’universal agreement and prac-
tice,” are ’'important incidents of war’”’
and a ‘‘fundamental and accepted inci-
dent to war.”

What the Supreme Court said in
Hamdi is explicit in the AUMF, in the
authorization for use of military force,
the core ‘‘law of war’’ authority for our
military to capture and detain those
who join enemy forces at a time of war
and plan or participate in attacks
against us. This core authority to use
less than lethal force, rather than le-
thal force, in appropriate cir-
cumstances must be available to our
military whenever and wherever it en-
gages with the enemy.

Again, Senator FEINSTEIN’S amend-
ment does not prohibit the military de-
tention of U.S. citizens who are cap-
tured or apprehended inside the United
States because a U.S. citizen who joins
a foreign army and attacks the United
States should be subject to detention
as an enemy combatant if it does not
prohibit military detention and if it is
expressly authorized by law. I read this
as a statute authorizing the use of
military force itself or some other act
of Congress.

This is a major difference between or
from the amendment Senator FEIN-
STEIN offered last year, which included
no exception for congressional author-
ization. This new approach is appro-
priate because I believe that Congress
ought to address the issue of detention
of U.S. citizens when captured in the
United States at the time that we au-
thorize the use of force.

The Supreme Court in Hamdi held
that the existing authorization for use
of military force does address this issue
and does explicitly, in their words, au-
thorize detention of U.S. citizens in
that situation which was on the battle-
field in Afghanistan, but that it explic-
itly, again in the words of the Hamdi
Court, authorized the detention of U.S.
citizens in the case of an individual
who was captured in Afghanistan who
was attacking U.S. forces.

I believe the same reasoning applies
to persons who join foreign armies and
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attack us militarily here in the United
States when they bring the war here to
the United States and attack us here.
If they attack a Navy base and are cap-
tured by sailors defending their ships,
the same logic that Hamdi applied to
an attack in Afghanistan against our
forces applies here. That is the same
reason they used in that case to find
that there was an explicit authoriza-
tion for the detention of U.S. citizens
in the Afghanistan circumstance; that
it is an inherent fundamental function
of war, that you be able to capture and
detain people who are at war with you,
applies when that act of war is carried
out here in the United States, such as
in the attack on a Navy base.

I request 1 additional minute.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. LEVIN. The Feinstein amend-
ment provides an appropriate signal to
Congress that in an authorizing con-
text they should be aware of detention
authority issues. Therefore, I intend to
vote for the Feinstein amendment.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from New Hamp-
shire.

Ms. AYOTTE. Mr. President, may I
ask how much time remains on our
side and on the other side?

The ACTING PRESIDENT pro tem-
pore. There is 17 minutes remaining.

Ms. AYOTTE. There is 17 minutes re-
maining in opposition?

The ACTING PRESIDENT pro tem-

pore. Yes.
Ms. AYOTTE. Mr. President, I rise to
agree with my colleague Senator

LEVIN, the chairman of the Armed
Services Committee, in his interpreta-
tion of the Hamdi decision with regard
to the review of the current amend-
ment pending before us. The Feinstein
amendment includes different language
than the amendment that was brought
forward and defeated in this body last
year. The language says in 2(b)(1) that
an authorization to use military force,
a declaration of war, or any similar au-
thority, shall not authorize the deten-
tion without charge or trial of a citizen
or lawful permanent resident of the
United States, apprehended in the
United States, unless an act of Con-
gress expressly authorizes such deten-
tion.

I do view, as does my colleague from
Michigan, Senator LEVIN, the Hamdi
decision that was decided before our
U.S. Supreme Court as rendering an
opinion that the current authorization
for the use of military force that is in
effect for our country gives explicit
congressional authority for the deten-
tion of individuals such as in the case
of Hamdi. He was an American citizen
engaged in the battle against our coun-
try and would fall underneath the au-
thorization for military force. In the
Hamdi decision, the Court said that the
AUMF, which has currently been ap-
proved by Congress, having the full
force and effect of law, gives explicit
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congressional authorization for such
detention.

I too believe, as Senator LEVIN has
said, under that authorization, the
Hamdi decision would be interpreted
similarly if an individual who was a
covered individual—a member who was
covered by the authorization for mili-
tary force but was nevertheless a
United States citizen—was caught here
committing an act of terrorism in this
country. Our Supreme Court has al-
ready interpreted that in Hamdi in
such a way. I wanted to add my support
for his interpretation of the current
Feinstein language in that way.

I wish also to say in response to the
arguments of some of my colleagues
that if the argument that is being
made is this, that if you are an Amer-
ican citizen who is captured in this
country committing an act of ter-
rorism against our country and col-
laborating with al-Qaida, committing
belligerent acts in this country, then
you should be held under the law of
war. If you are not, then we will have
to give you Miranda rights. We will
have to tell you you have the right to
remain silent.

Let me remind you, in those situa-
tions, can you imagine if an American
citizen had been one of the collabo-
rators of 9/11, would we want to tell a
member of someone who had com-
mitted an act like 9/11 against us—an
act of war against this country—the
first thing you hear is you have the
right to be silent? Our goal is we have
to be there to gather intelligence to see
if there is another attack coming. Is it
coming to the Pentagon, is it coming
to the White House, is it coming to
that second tower? Then we can pro-
tect American lives.

That is the difference between war
and common crime. That is an impor-
tant distinction that has been recog-
nized long before—with all respect to
my colleague from Kentucky—in World
War II in In Re: Quirin. Our U.S. Su-
preme Court in World War II recog-
nized this authority, the difference be-
tween the law of war. In that case an
American citizen who collaborated
with the Nazis was held under the law
of war because our country was at war.

I would also wish to point out that
this would only cover under the cur-
rent law authorized by this Congress. It
would not apply to someone who is
holding ammunition or someone who is
paying with cash. It only applies to a
person who has planned, authorized,
committed, or aided the terrorist at-
tack that occurred on 9/11 or harbored
those responsible for the attacks, or a
person who has a part or substantially
supported al-Qaida, the Taliban, or as-
sociated forces that are engaged in hos-
tilities against the United States or its
coalition partner, including any person
who has committed a belligerent act or
directly supported such hostilities in
aid of enemy forces against our coun-
try.

That is very different than some of
the examples that were cited here. It is
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called being a member of al-Qaida,
being involved in September 11, being a
member of the Taliban and committing
belligerent acts against this country.
That is terrorism.

Let me point out what I think is the
most absurd distinction of all. This is
Anwar al-Awlaki. He is someone who is
a U.S. citizen. He is someone who was
an influential leader in al-Qaida in the
Arabian Peninsula. He advocated for
violent jihad. He was involved in a
dozen terror investigations. He was al-
leged to be involved in killing Ameri-
cans and collaborating to kill our al-
lies. On September 30, 2011, it was re-
ported that al-Awlaki was killed by the
CIA in a drone strike in Yemen. Yet it
is being interpreted, as we have heard
by some of my colleagues represented
here, if the Feinstein amendment were
interpreted the way they have inter-
preted, if al-Awlaki made it to America
to commit these terrorist acts, he gets
his Miranda rights. He gets all his
rights here. But yet if he is in Yemen
to do these acts, to try to kill Ameri-
cans and our allies, then we can use a
drone attack to him. But if he makes it
to America—which, by the way, the
terrorists want to make it to America;
9/11 is Exhibit A of that—why do we
want to be in a position to read them
their Miranda rights, tell them you
have the right to remain silent? Our
priority there has to be protecting
American lives. That is the distinction
between the law of war and a common
criminal in this country.

By the way, there are protections
under the law. It is the right of habeas
corpus where you do have a right to
challenge your detention before the
Federal court through appeals with
counsel. That is certainly a protection
that we have respected in this country
for a long time.

Mr. President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from South Caro-
lina.

Mr. GRAHAM. Mr. President, I would
like to inform the body that I think
Senator LEVIN’s understanding and rea-
soning is incredibly sound. We have ac-
tually been talking about this for a
couple of days. And in light of the
Hamdi decision and just plain old com-
mon sense, I will support the Feinstein
amendment.

I will be the first to say that if we
are attacked by the Iranians tomorrow
or some other group, we have an au-
thorization to use force. Senator LEVIN
and I will be the first to say in that au-
thorization that it will provide that if
an American citizen joins the Iranians
in a war against America, they can be
detained under the law of war.

Now, you can vote however you like.
I know how I will vote. But this has al-
ready gone up to the Supreme Court.
And if I can build on what Senator
LEVIN said as to the logic of the Court
and I think the logic of our position,
let’s get us back to the United States.
I don’t think anybody in their right
mind would say the United States is
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not part of the battlefield in the war on
terror. I would suggest that of all the
places the enemy wants to hit us, they
want to hit us here at home the most.
Their goal is to kill us here. They will
kill us in Libya, they will kill us in Af-
ghanistan, they will attack our con-
sulates, they will kill our soldiers, they
will blow up our embassies, they will
hit us all over the world, but don’t be
misled—they want to hit us here. Re-
member 9/11? I do. I am sure you all do.

You know what. The only reason we
haven’t had another 9/11 is we have
been fighting these bastards over there,
where we have been getting good intel-
ligence. It took a couple of years before
any of the people held at Guantanamo
Bay told us what was going on, but we
found out about bin Laden—and not be-
cause we tortured people but because
we put the intelligence puzzle together
over time by holding people under the
law of war and gathering good intel-
ligence. That is how we got bin Laden.
So bin Laden is dead, but the war is not
over. I wish it were.

Now, the homeland. If there is a
planned attack on a Navy vessel or a
military installation, I think the point
Senator LEVIN was making is that we
have already authorized the use of
force to protect the country against
the Taliban and al-Qaida; is that right?

Mr. LEVIN. That is my opinion, and
that is the fundamental core ruling in
the Hamdi case. Now, we have to be ac-
curate. Hamdi applied circumstances
to citizens that were captured in Af-
ghanistan, but the reason they use led
them to conclude there was an ex-
plicit—explicit—authorization to de-
tain those citizens even though they
are American citizens. Their argument
was that capture and detention was in-
herent, in their words—so funda-
mental—to capture and detain as such
is an accepted incident to war as to be
an exercise of the necessary and appro-
priate force which Congress authorized
the President to use.

So in my analogy, if a boatload full
of al-Qaida, including an American cit-
izen, comes to a Navy base and attacks
that base and is captured by those sail-
ors, that is surely an incident of war,
and I believe the capture and detention
of those al-Qaida terrorists would be
the exercise of necessary and appro-
priate force which we authorized the
President to use in the authorization
for military force.

Mr. GRAHAM. I want to build on
that just to make sure we understand
about a potential attack on a Navy
base here at home. No one is sug-
gesting the military could not use
force against an al-Qaida attack here
at home. The Hamdi case was an Amer-
ican citizen captured in Afghanistan. I
hope we are not trying to create a pic-
ture that somehow America is a place
where our own military cannot fire a
shot in defense of their ships or our
country.

Let’s say we have some ships up
there in Virginia and we have a boat-
load of al-Qaida types trying to ram
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the ship. Does the Senator agree with
me that our military can use force to
defend us here at home against al-
Qaida?

Mr. LEVIN. That is correct.

Mr. GRAHAM. So if our military is
authorized to use force, they do not
have to call the FBI or the Virginia
State Police to shoot. They can shoot
against an enemy themselves coming
at them in America.

Mr. LEVIN. Coming into America
and attacking us on a Navy base or——

Mr. GRAHAM. Right. Because we are
not fighting a crime. We don’t have to
disarm our military and call the local
cops and say: Would you please shoot
these people before they get here? No.
Our guys are going to shoot you. If you
are an American citizen asked to get in
a boat and asked to attack a military
ship or installation in the United
States, we are going to shoot you, and
if we wound you, we are going to cap-
ture you. And here is what we are
going to do to you as an incident of
using force. The Supreme Court has
said that when you authorize the use of
force, it makes no sense to give that
authorization if you don’t have the
power to detain because the worst
thing you can do to the American mili-
tary is to make them Kkill everybody
and capture no one or let the other
guys go. So kill-them-all is not good
policy, and it is a bad spot to put your
military in. And the option shouldn’t
be to kill them all or let them all go;
the option should be to kill where you
have to and, if you can, capture. Does
the Senator agree with that?

Mr. LEVIN. I do.

Mr. GRAHAM. And our military can
fire the shots because of the use of
force to defend the homeland and to de-
fend themselves here at home. And the
Supreme Court says that once you au-
thorize the ability to use force, it just
follows, as night follows day, that de-
tention is part of the ability to use
force because, ladies and gentlemen, if
it is not, you have turned our military
into murderers because you are not
supposed to shoot somebody and leave
them wounded in the water, and you
shouldn’t watch them swim away. You
capture them and interrogate them
under the law of war. Isn’t that what
Hamdi is about and the point they are
trying to make?

Mr. LEVIN. It is. As part of that
point, it cites the Quirin case, which
says:

Citizenship in the United States of an
enemy belligerent does not relieve him from
the consequences of a belligerency which is
unlawful because in violation of the law of
war.

And here are the key words:

Citizens who associate themselves with the
military arm of an enemy government, and
with its aid, guidance and direction enter
this country bent on hostile acts, are enemy
belligerents within the meaning of the Hague
Convention.

Mr. GRAHAM. I will read another
quote from Hamdi.

There is no bar to this Nation’s holding
one of its own citizens as an enemy combat-
ant.
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Hamdi’s detention could last for the
rest of his life because the law of war
detention can last for the duration of
the relevant conflict.

Here is what we are trying to do. We
are trying to create a system con-
sistent with the Hamdi decision, and
quite frankly, ladies and gentlemen,
what I am trying to avoid is the crimi-
nal paradigm because I know the dif-
ference between criminal law and law
of war. Under the law of war, you can
detain somebody for interrogation to
find out what the enemy is up to if you
believe that person to be part of the
enemy.

And let me tell my friends, I do not
want to take our criminal justice sys-
tem and bastardize it. During the Bush
years when we had the military com-
mission rollout, they had a provision
that in a military commission trial,
the military jury could be given classi-
fied information but not share it with
the defendant. I said: No. If a trial
means anything, it means the right to
confront those witnesses against you. I
jealously guard that. The worst al-
Qaida member in the world, when they
go on trial in military commissions,
will have a lawyer, a right to appeal to
our Supreme Court, and will be able to
confront every witness against them.
An American citizen who joins al-Qaida
or the Taliban will be tried in Federal
court because we took military com-
missions off the table. That is the trial.

Here is the main point: If you are al-
lowing our military to use force to pro-
tect themselves, as Hamdi says, it nat-
urally follows that with the use of
force comes the lawful detention. And
that is why I will be voting for Fein-
stein. I think that is where most Amer-
icans are. If there is any confusion, we
can talk about this in conference.

But, Senator LEVIN, I want to thank
you for—since 2006—working with me
and against me. You know, our dispute
about what would be an active sub-
stitute for habeas went to the Supreme
Court, and you won 5 to 4. Damn those
Justices, but that is the way it goes.
And you know what. There were some
Republicans and Democrats who dis-
agreed with me and you both. But I re-
spect an independent judiciary, and I
know Justice Roberts kind of got some
people mad at him because of the
ObamaCare decision, but that is the
way it goes. That is the way these old
judges are. I just really appreciate an
independent judiciary.

I just want to say that after that de-
cision in 2006 or 2007, how much of a
pleasure it has been to work with you
and others to try to find a way to
achieve a balance in a war that is hard
to understand. There is no capital to
conquer, no airplanes to shoot down in
terms of their jet fighters, there is no
navy to sink, but they use boats to at-
tack us and they use private planes to
kill us. At the end of the day, we are at
war. The outcome does matter, and I
want to win this war. I know everybody
in this body wants to win this war. But
I want to live within our values.
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So I will work with Senator LEVIN
and Senator MCCAIN and say that even
though we are fighting the worst peo-
ple on the planet, count me out when it
comes to waterboarding. I remember
when people on my side would say—and
I understand them very well—why do
you care about what we do to these
people? They will cut our heads off.

Because we are Americans. It is not
necessary to go down that road to win
the war. And quite frankly, ladies and
gentlemen, the opposite is true. You
can’t win this war if you don’t realize
you are in a war. We are not fighting
common crime, we are fighting a vi-
cious enemy. And we can do it within
our values. We can do it within due
process consistent with the law of war
and, when we get in that criminal
arena, consistent with criminal law.

As much as I disagree with this
President, I will not deny him the abil-
ity that every Commander in Chief has
had for decades as an option, if he
chooses to use it. And if you want to go
down the criminal road, we can, but we
need the option. As much as I dislike
President Obama, I am not going to use
as a reason to change the law of war
that Barack Obama may put some peo-
ple in jail who disagree with him, and
I am not going to buy into some of the
rhetoric coming out of our side that a
habeas corpus independent judiciary
view means nothing if Obama ap-
pointed the judge. We are better than
that.

I stand ready to vote for Feinstein, I
stand ready to work with my col-
leagues to continue to find a way to
fight and win a war within our values,
the outcome of which will matter not
only to us but those who follow.

God bless every person on the front
line who is risking their life at home
and abroad. And here is what you have
as a promise between Senator LEVIN
and myself and many others: We are
going to give you the tools to keep us
safe and to keep your comrades safe.
We are not going to do things in this
war that made no sense in other wars.
You need our help, you need our pray-
ers, and you need the tools to fight and
win this war, and we will give you
those tools.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Kentucky.

Mr. PAUL. Mr. President, even
though my colleagues sometimes ap-
pear to have disdain for the trial by
jury, it now appears they are sup-
porting the right to trial by jury, and
so I congratulate them on their conver-
sion. However, I think they are still a
little confused on Hamdi.

Hamdi had to do with a citizen fight-
ing overseas and nothing to do with a
citizen here. I have great confidence
that the Supreme Court, given a ruling
on the right to trial by jury, will af-
firm the right to trial by jury whether
they were appointed by Ronald Reagan
or President Obama. So we will have
that fight on another day.

I will say, though, that our oath of
office says we will defend the Constitu-
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tion against enemies foreign and do-
mestic.

I met with cadets this week and they
asked me, What is the freedom we fight
for? The freedom we fight for is the Bill
of Rights, is the Constitution. If we
have careless disregard for the Con-
stitution, what are we fighting for?

I will tell you, since I know the
record of this debate will be widely
read, I want to make formal objection
to the crazy bastard standard. I don’t
think if we are going to have a crazy
bastard standard that we shouldn’t
have a right to trial by jury. Because if
we are going to lock up all the crazy
bastards, for goodness sake, would you
not want, if you are a crazy bastard, to
have a right to trial by jury?

I think this is a very serious debate
and should not be made frivolous. This
is an ancient right that we have de-
fended for 800 years. To say that habeas
is due process is absurd. It is the begin-
ning of due process. If you don’t have a
right to trial by jury, you do not have
due process. You do not have a con-
stitution. What are you fighting
against and for if you throw the Con-
stitution out, if you throw the sixth
amendment out? It is in the body of
our Constitution. It is in the Bill of
Rights. It is in every Comnstitution in
the United States. Trial by jury has
been a longstanding and ancient and
noble right. Let’s not scrap it now.

I will accept victory today. I hope we
will win victory and reaffirm the right
to trial by jury. But let’s don’t play
any games with any aspect and believe
that any Supreme Court in the United
States, whether appointed by Repub-
lican or Democrat, is going to say that
an American citizen does not have a
right to trial by jury.

The ACTING PRESIDENT pro tem-
pore. The Senator from California.

Mrs. FEINSTEIN. If Mr. President
could tell me what the respective times
for either side in this amendment are?

The ACTING PRESIDENT pro tem-
pore. The opposition time has expired.
Proponents have 6 minutes remaining.

Mr. LEVIN. If the Senator would
yield.

Mrs. FEINSTEIN. I will.

The ACTING PRESIDENT pro tem-
pore. The Senator from Michigan.

Mr. LEVIN. We are significantly over
our time, I believe. We would be happy
to accommodate Senator FEINSTEIN or
others.

Mrs. FEINSTEIN. I just wanted to
thank everybody. I think we had a
good debate. I think we ended in a good
place. I am very hopeful that the body
will pass this now by a large majority.
So I hope we are successful tonight in
achieving something that hasn’t been
achieved for decades.

I want to thank everybody, our co-
sponsors, the chairman of the com-
mittee, and Senator GRAHAM for the
debate.

The ACTING PRESIDENT pro tem-
pore. The Senator from Alabama.

Mr. SESSIONS. Mr. President, that
was a good debate. Senator FEINSTEIN
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is always gracious and alert and smart
in her arguments.

I want to say one thing that is not in
doubt. Some of my colleagues—I think
Senator PAUL and others—have sug-
gested that somehow the law of the
United States has been changed in re-
cent years, and we need the Feinstein
amendment to fix it and restore the
constitutional rights we are all enti-
tled to.

What I want to say, without any
doubt and I think any fear of real con-
tradiction, is this amendment alters
the history of the United States, alters
the long-term understanding of the
rules of war, and places American citi-
zens in a position where they cannot be
treated effectively as an enemy of the
state and detained, and actually be in a
position to be released to continue
their war against the United States. I
think that is a bad policy.

I agree with Senators LEVIN, AYOTTE,
and others who share their view. I am
not quite able to understand—and I am
not sure Senator FEINSTEIN does—that
this therefore establishes through un-
derstandings of Hamdi and the Su-
preme Court decision that therefore we
can vote for it. I don’t think it is the
right step. I don’t think we should
alter the historical position of the
United States that those who are at
war with the United States are not
treated as criminals. Southerners who
were captured by Lincoln weren’t re-
leased. When Washington dealt with
the Whiskey Rebellion, he sent out
Alexander Hamilton. They weren’t
given Miranda rights. They went out
there to stop the rebellion. They were
citizens. That is the way I feel about it.

AMENDMENT NO. 3009

Mr. SESSIONS. Mr. President, I ask
unanimous consent to set aside the
pending business and call up amend-
ment No. 3009.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

Mr. LEVIN. Reserving the right to
object, I am wondering if the Senator
from Alabama would repeat the re-
quest.

Mr. SESSIONS. I wish to set aside
the pending amendment and call up
amendment No. 3009. I understand it
would not be voted on tonight, but I
wish to get it pending.

Mr. LEVIN. I wonder if the Senator
would speak on the amendment,
though, without calling up the amend-
ment.

Mr. SESSIONS. I would be glad to, if
the chairman thinks it won’t be a prob-
lem calling it up at a later date.

Mr. LEVIN. I hope not. I don’t even
know what is in the amendment. But
we are trying to accommodate the
process where everybody could have a
chance, hopefully, to call up their
amendments. We have to do it in order
where we know what is in the amend-
ment, we have to have our staffs have
an opportunity to make sure we under-
stand what is in the amendment. We
are working on this amendment. So I
have no objection whatever to the Sen-
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ator talking about the amendment. We
are working hard on the amendment to
get it in order.

Mr. SESSIONS. It has been conveyed
to the Senator’s staff.

Mr. LEVIN. And we are working on
it. But if the Senator could just not
proceed to call it up but speak to it, we
would appreciate it.

Mr. SESSIONS. Mr. President, I
withdraw the offer of calling up that
amendment and my request to set
aside the pending amendment, but I
would share some thoughts about it.

The amendment deals with the abil-
ity of the Congress of the United
States to review any bilateral security
agreement with Afghanistan.

Congress was not consulted regarding
the framework or the substance of the
Enduring Strategic Partnership Agree-
ment between the United States of
America and the Islamic Republic of
Afghanistan that was signed on May 1,
2012. This agreement commits the
United States to establishing a long-
term bilateral security agreement with
Afghanistan. In the past, Congress has
been consulted and has sometimes pro-
vided its advice and consent to the
ratification of these type agreements.

The strategic partnership agreement,
already signed by President Obama, is
a legally binding agreement that com-
mitted the United States to various
policies including those related to the
drawdown of U.S. forces in Afghani-
stan. It is broad and vague, and any
further agreements entered into by the
President that are based upon it should
be reviewed by the appropriate con-
gressional committees.

The President and the Secretary of
Defense have stated that the United
States continues to fight in Afghani-
stan to defeat al-Qaida. While the au-
thorization of military force authorizes
the President to use any means nec-
essary to prevent any acts of terrorism
against the United States, his author-
ity to enter into bilateral security
agreements with Afghanistan should be
looked at and reviewed at least by Con-
gress.

The bilateral security agreement will
supersede not only the strategic part-
nership agreement—so this will be the
bilateral security agreement—but addi-
tional memoranda of understanding re-
lated to special operations in Afghani-
stan and detainee transfers will be part
of this agreement. The issues addressed
in the forthcoming bilateral security
agreement are too important not to re-
quire congressional review.

The amendment would require the
President to submit any proposed bi-
lateral security agreement to the ap-
propriate congressional committees 30
days before entering into the agree-
ment. This is not unreasonable. Con-
gress is exercising its role of oversight
before the President makes long-term
commitments that have significant
ramifications from the size of forces
that we commit to the legal authority
of our commanders. So this will be a
final agreement that will impact quite
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significantly the commitment—finan-
cially, militarily, and in blood—the
human support of our members.

There is a history behind these SOFA
agreements. The Senate approved the
NATO Status of Forces Agreement. We
actually voted on it and approved it in
advance. A formal treaty was used as
an underlying source of authority for a
Status of Forces Agreement on seven
different occasions: Australia, Guate-
mala, Haiti, Honduras, Japan, Korea,
and the Philippines. Congress has voted
and approved Status of Forces Agree-
ments three additional times: Marshall
Islands, Micronesia, and Palau.

I hope Senator WEBB is able to come
over tonight. He has raised his con-
cerns about this, and expressed concern
in the Armed Services Committee that
the Afghani and the Iraqi Parliaments
vote on the Status of Forces Agree-
ment, but our Congress is not voting on
the Status of Forces Agreement. Sen-
ator WEBB is a cosponsor of this
amendment. And just to have that
agreement, the full and complete
agreement that commits the United
States to be fully reported to the Con-
gress of the United States I don’t think
is too much to ask. Right now, we
don’t have any indication that would
happen, and there is some opposition to
it. But why would that be a problem?
Why would the administration not
want Congress to know what our com-
mitments are and what we would be ex-
pected to support?

I believe it is a good amendment.
Hopefully we can get it moved forward
and maybe accepted; but, if not, by
vote. I think we could handle it. I don’t
think it should cause the objection
that some see in it. This does not re-
quire that the Congress have a right to
vote to reject the amendment or ap-
prove the amendment. It simply says
the agreement that is entered into, the
SOFA, has to be produced promptly to
the Congress. I think that is a reason-
able position, and I ask my colleagues
to support it.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Maryland.

Mr. CARDIN. Mr. President, I think
it is time to explain amendment No.
3025 that I hope I will be able to call up
shortly, knowing full well that our
schedule might get difficult when these
amendments are brought up at a later
point.

My amendment would strike section
341 of the fiscal year 2013 National De-
fense Authorization Act. It included
language that would arbitrarily require
the Secretary of Defense to cut the ci-
vilian and contractor workforce to
achieve equal savings as they achieve
from planned reductions in the mili-
tary personnel for fiscal year 2012
through 2017.

This provision does not consider the
work requirements of the Department
nor the law that states:

The civilian personnel of the Department
of Defense shall be managed each fiscal year
solely on the basis of and consistent with (1)
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the workload required to carry out the func-
tions and activities of the department.

What that means is that when we
consider the number of civilian per-
sonnel needed by the Department of
Defense, we look at the mission they
need to accomplish and we look at the
budget support. That is how those deci-
sions have been made.

My amendment would strike the cur-
rent section 341 that is in the com-
mittee draft and reaffirms the civilian
manpower requirements by stating the
following: The Secretary of Defense,
consistent with longstanding law—
which was expanded in a bipartisan ef-
fort in the fiscal year 2012 NDAA bill—
ensures that the civilian workforce is
sufficiently sized—a term copied from
10 USC 129a)—after taking into account
military strategy requirements and
military endstrength.

The Comptroller General is required
to report back to the Congress whether
the Department is compliant with the
law.

I am pleased this amendment is co-
sponsored by Senators AKAKA, BOXER,
BEGICH, BROWN of Ohio, DURBIN, HAR-
KIN, LEAHY, MIKULSKI, MCCASKILL, and
TESTER.

I might point out that there is no
such provision included in the House
NDAA.

I would like to note what this amend-
ment does not do. It would not prevent
the Department of Defense from
downsizing the civilian workforce. In-
deed, according to the House Armed
Services Committee, the Department is
already reducing its civilian workforce
by over 10,000 positions in fiscal year
2012 alone. It would not treat service
contractors any differently than civil-
ian employees.

The goal of this amendment is pretty
simple. It would reaffirm the law that
prohibits DOD from managing its civil-
ian workforce by arbitrary constraints.
That is what this provision that I am
asking to be stricken by my amend-
ment would do. It would set caps and
cuts. Downsizing is inevitable but be
consistent with the law. It should be
based on a workload analysis and the
budgets that are provided through the
congressional process.

This would repudiate the notion that
what happens in one department’s
workforce automatically affects the
other. The way the language came out
from the committee, regardless of the
needs of our civilian missions within
the Department of Defense, its cut
would be tied to the military side and
the contractors would also be affected.
It should be based upon their vision. It
should be based upon their budget.
There should not be arbitrary provi-
sions.

Proponents of section 341 would in-
sist that the civilian workforce should
be automatically reduced by approxi-
mately 5 percent because the Obama
administration would reduce the mili-
tary workforce by approximately 5 per-
cent. They are different missions, dif-
ferent priorities; they need to be
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judged based upon their respective pri-
orities and missions.

Earlier today the administration re-
leased a Statement of Administration
Policy that clearly rejects the current
section 341 of the bill. I am quoting
from the administration’s statement of
policy:

The Administration objects to section 341,
which would reduce funding for the civilian
and contractor workforce by a rate that is at
least equal to the percentage of funding
saved from the planned reductions of mili-
tary personnel end strength. This would re-
quire savings in civilian and contract
workforces in excess of $56 billion over the
planned savings through FY 2017. The Ad-
ministration believes the size of the civilian
workforce should be determined based on
workload and funding, not on arbitrary com-
parisons to the military. To comply with
this legislation, the Department would need
to significantly divest workload and impose
workforce caps.

What the committee did—I don’t
know if it was intentional or not—what
the committee did, they imposed their
own sequestration order on the civilian
and contractor workforce within DOD.
That makes no sense whatsoever. Ev-
eryone here has been outspoken that it
is wrong to do these across-the-board
cuts that have nothing to do with pri-
ority or mission. My amendment would
strike that provision from the com-
mittee bill. It would substitute instead
law that requires that the workforce be
determined by mission and budget. It
does not at all prevent us from
downsizing. We all know we have to
downsize, and the budget downsizes the
civilian and contractor workforce. But
we should not be setting arbitrary caps
within what we have already done
through the review and budget process.

I am pleased that this amendment is
supported by many of the groups di-
rectly impacted by the decisions here.
When I have a chance to offer this
amendment, I will urge my colleagues
to support the amendment so we can
correct this provision in the bill, which
I think allows us to comply with cur-
rent law, protect the mission of the De-
partment of Defense, and establish pri-
orities in the way we should, not by ar-
bitrary caps.

I yield the floor.

AMENDMENT NO. 3199

Mr. INHOFE. Mr. President, I have
been attempting to contact the pri-
mary author of amendment No. 3199,
Senator DURBIN. Let me first of all ask
unanimous consent that I be added, if I
am not already, as original cosponsor
to the amendment No. 3199.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. INHOFE. Mr. President, I think
it is interesting that this amendment
is coming up at this time. It is a mat-
ter of just a couple of hours ago that
we passed an amendment on this floor
extending our effort and policy against
the LRA, the Lord’s Resistance Army,
and that is Joseph Kony, the individual
who for now over 20 years has been ab-
ducting young people, training them,
taking them up and forcing them to go
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out and fight with the LRA. If they did
not do it, they would have to go home
and murder their own family. It has
been just horrible. We are making
great progress now. I spent a lot of
time primarily in Uganda where this
all began, and it looks now as though
we are getting closer to doing that.

The reason I am interested in amend-
ment No. 3199 by Senator DURBIN and
am supporting it is because a very
similar thing is going on right now. I
happen to have spent some time in the
eastern part of the Congo, where I have
seen the rise of another individual,
Colonel Makenga. He is very much like
Joseph Kony. In fact, he is training the
young people, young kids to be fight-
ers. We all know about the effort out
there with what they call the rebel
leader of M23. That is very similar to
what is happening up in Uganda. In
fact, the Uganda effort and the LRA ef-
fort were very prominent, actually, in
eastern Congo, the same place where
this—and I suspected myself that there
is a relationship between the two ef-
forts. So I strongly support that.

I want to say one thing, though. I
have strong feelings about this, and I
want to get it on the record, and I
would like to have my comments
placed in the RECORD at the time this
amendment comes up for consider-
ation.

A lot of people were feeling that one
of the problems with the M23 leaders
came from Rwanda itself. At some
time, they talked about President
Kagame, President Paul Kagame, as if
there were a relationship between this
butcher over there, Colonel Makenga,
and President Kagame. There is no re-
lationship whatsoever. In fact, Presi-
dent Kagame rejects what this rebel
leader is trying to do.

I had occasion to spend some time
with Louise Mushikiwabo, who is the
Foreign Affairs Minister for the Repub-
lic of Rwanda. I was with her. I have
her picture right here. I was with her
recently, and she gave us the assurance
that the President, President Paul
Kagame, is just as adamant about
doing away with this rebel leader,
Colonel Makenga, of the M23 rebel
movement. I am happy to join in with
this. I wanted to make sure I have my
assurance in this that there is no rela-
tionship between this rebel movement
and the President of Rwanda.

I yield the floor. I see the author of
this amendment is on the floor.

The PRESIDING