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AMENDMENT NO. 2514 

At the request of Mr. THUNE, the 
name of the Senator from Arizona (Mr. 
KYL) was withdrawn as a cosponsor of 
amendment No. 2514 intended to be pro-
posed to S. 2237, a bill to provide a tem-
porary income tax credit for increased 
payroll and extend bonus depreciation 
for an additional year, and for other 
purposes. 

AMENDMENT NO. 2516 

At the request of Mr. FRANKEN, the 
name of the Senator from Maine (Ms. 
SNOWE) was added as a cosponsor of 
amendment No. 2516 intended to be pro-
posed to S. 2237, a bill to provide a tem-
porary income tax credit for increased 
payroll and extend bonus depreciation 
for an additional year, and for other 
purposes. 

AMENDMENT NO. 2518 

At the request of Mr. THUNE, the 
names of the Senator from Nebraska 
(Mr. JOHANNS) and the Senator from 
Arizona (Mr. KYL) were added as co-
sponsors of amendment No. 2518 in-
tended to be proposed to S. 2237, a bill 
to provide a temporary income tax 
credit for increased payroll and extend 
bonus depreciation for an additional 
year, and for other purposes. 

AMENDMENT NO. 2521 

At the request of Ms. LANDRIEU, the 
names of the Senator from Delaware 
(Mr. COONS) and the Senator from Or-
egon (Mr. MERKLEY) were added as co-
sponsors of amendment No. 2521 pro-
posed to S. 2237, a bill to provide a tem-
porary income tax credit for increased 
payroll and extend bonus depreciation 
for an additional year, and for other 
purposes. 

f 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. ROCKEFELLER: 
S. 3378. A bill to establish scientific 

standards and protocols across forensic 
disciplines, and for other purposes; to 
the Committee on Commerce, Science, 
and Transportation. 

Mr. ROCKEFELLER. Mr. President, 
the criminal justice system relies on 
forensic science to identify and pros-
ecute criminals and exonerate the 
falsely accused. But in a pathbreaking 
2009 report to Congress, the National 
Academy of Sciences found that the in-
terpretation of forensic evidence is se-
verely compromised by the lack of sup-
porting science and standards. They 
concluded, ‘‘The bottom line is simple: 
In a number of forensic science dis-
ciplines, forensic science professionals 
have yet to establish either the valid-
ity of their approach or the accuracy of 
their conclusions, and the courts have 
been utterly ineffective in addressing 
this problem.’’ 

In a series of recent articles, the 
Washington Post reported on flawed fo-
rensic work that may be responsible 
for the wrongful convictions in thou-
sands of criminal cases. An April Post 
editorial urged the Justice Department 
to conduct a full review of all cases 

that ended in conviction, and a July 11 
story reports that the Justice Depart-
ment and the FBI have now launched 
such a review. The National Academy 
of Sciences, the Washington Post, the 
Innocence Project, and the National 
Association of Criminal Defense Law-
yers, among others, have all called for 
strengthened forensic science and 
standards. 

The Forensic Science and Standards 
Act of 2012 responds to this call by pro-
moting research. The bill would estab-
lish a National Forensic Science Co-
ordinating Office, housed at the Na-
tional Science Foundation, NSF, to de-
velop a research strategy and roadmap 
and to support the implementation of 
that roadmap across relevant Federal 
agencies. 

NSF would establish a forensic 
science grant program to award fund-
ing in areas specifically identified by 
the research strategy. NSF would be 
directed to award two grants to create 
forensic science research centers to 
conduct research, build relationships 
with forensic practitioners, and edu-
cate students. All agencies with equi-
ties in forensic science would be en-
couraged to use prizes and challenges 
to stimulate innovative and creative 
solutions to satisfy the research needs 
and priorities identified in the research 
strategy. 

The bill requires standard develop-
ment. The National Institute of Stand-
ards and Technology, NIST, would be 
directed to develop forensic science 
standards, in consultation with stand-
ards development organizations and 
other stakeholders. NIST could estab-
lish and solicit advice from discipline- 
specific expert working groups to iden-
tify standards development priorities 
and opportunities. 

The bill requires implementing uni-
form standards. To advise on the appli-
cation of the new standards, a Forensic 
Science Advisory Committee chaired 
by the Director of NIST and the Attor-
ney General would be established. The 
Advisory Committee, composed of re-
search scientists, forensic science prac-
titioners, and users from the legal and 
law enforcement communities, would 
make recommendations to the Attor-
ney General on adoption of standards. 
The Attorney General would direct the 
standards’ implementation in Federal 
forensic science laboratories and would 
encourage adoption in non-Federal lab-
oratories as a condition of Federal 
funding or for inclusion in national 
databases. 

Mr. President, I ask unanimous con-
sent that the text of the bill be printed 
in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 3378 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘Forensic Science and Standards Act of 
2012’’. 

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows: 
Sec. 1. Short title; table of contents. 
Sec. 2. Findings. 
Sec. 3. Definitions. 
Sec. 4. National forensic science research 

program. 
Sec. 5. Forensic science research grants pro-

gram. 
Sec. 6. Forensic science research challenges. 
Sec. 7. Forensic science standards. 
Sec. 8. Forensic science advisory committee. 
Sec. 9. Adoption, accreditation, and certifi-

cation. 
Sec. 10. National Institute of Standards and 

Technology functions. 
SEC. 2. FINDINGS. 

Congress finds that— 
(1) at the direction of Congress, the Na-

tional Academy of Sciences led a comprehen-
sive review of the state of forensic science 
and issued its findings in a 2009 report, 
‘‘Strengthening Forensic Science in the 
United States: A Path Forward’’; 

(2) the report’s findings indicate the need 
for independent scientific research to sup-
port the foundation of forensic disciplines; 

(3) the report stresses the need for stand-
ards in methods, data interpretation, and re-
porting, and the importance of preventing 
cognitive bias and mitigating human factors; 
and 

(4) according to the report, forensic science 
research is not financially well supported, 
and there is a need for a unified strategy for 
developing a forensic science research plan 
across Federal agencies. 
SEC. 3. DEFINITIONS. 

In this Act: 
(1) ADVISORY COMMITTEE.—The term ‘‘Advi-

sory Committee’’ means the Forensic 
Science Advisory Committee established 
under section 8. 

(2) COORDINATING OFFICE.—The term ‘‘Co-
ordinating Office’’ means the National Fo-
rensic Science Coordinating Office estab-
lished under section 4. 

(3) FORENSIC SCIENCE.— 
(A) IN GENERAL.—The term ‘‘forensic 

science’’ means the basic and applied sci-
entific research applicable to the collection, 
evaluation, and analysis of physical evi-
dence, including digital evidence, for use in 
investigations and legal proceedings, includ-
ing all tests, methods, measurements, and 
procedures. 

(B) APPLIED SCIENTIFIC RESEARCH.—In sub-
paragraph (A), the term ‘‘applied scientific 
research’’ means a systematic study to gain 
knowledge or understanding necessary to de-
termine the means by which a recognized 
and specific need may be met. 

(C) BASIC SCIENTIFIC RESEARCH.—In sub-
paragraph (A), the term ‘‘basic scientific re-
search’’ means a systematic study directed 
toward fuller knowledge or understanding of 
the fundamental aspects of phenomena and 
of observable facts without specific applica-
tions towards processes or products. 

(4) STANDARDS DEVELOPMENT ORGANIZA-
TION.—The term ‘‘standards development or-
ganization’’ means a domestic or an inter-
national organization that plans, develops, 
establishes, or coordinates voluntary con-
sensus standards using procedures that in-
corporate openness, a balance of interests, 
consensus, due process, and an appeals proc-
ess. 
SEC. 4. NATIONAL FORENSIC SCIENCE RESEARCH 

PROGRAM. 
(a) ESTABLISHMENT.—There shall be a na-

tional forensic science research program to 
improve, expand, and coordinate Federal re-
search in the forensic sciences. 

(b) NATIONAL ACADEMY OF SCIENCES REPORT 
ON FORENSIC SCIENCE.—The Director of the 
National Science Foundation shall contract 
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with the National Academy of Sciences to 
develop, not later than 180 days after the 
date of enactment of this Act, a report 
that— 

(1) identifies the most critical forensic 
science disciplines, which may include foren-
sic pathology and digital forensics, that re-
quire further research to strengthen the sci-
entific foundation in those disciplines; and 

(2) makes recommendations regarding re-
search that will help strengthen the sci-
entific foundation in the forensic science dis-
ciplines identified under paragraph (1). 

(c) NATIONAL FORENSIC SCIENCE COORDI-
NATING OFFICE.— 

(1) ESTABLISHMENT.—There is established a 
National Forensic Science Coordinating Of-
fice, with a director and full time staff, to be 
located at the National Science Foundation. 
The Director of the Coordinating Office shall 
be responsible for carrying out the provi-
sions of this subsection. 

(2) UNIFIED FEDERAL RESEARCH STRATEGY.— 
The Coordinating Office established under 
paragraph (1) shall coordinate among rel-
evant Federal departments, agencies, or of-
fices— 

(A) the development of a unified Federal 
research strategy that— 

(i) specifies and prioritizes the research 
necessary to enhance the validity and reli-
ability of the forensic science disciplines; 
and 

(ii) is consistent with the recommenda-
tions in the National Academy of Sciences 
report on forensic science under subsection 
(b); 

(B) the development of a 5-year roadmap, 
updated triennially thereafter, for the uni-
fied Federal research strategy under sub-
paragraph (A) that includes a description 
of— 

(i) which department, agency, or office will 
carry out each specific element of the uni-
fied Federal research strategy; 

(ii) short-term and long-term priorities 
and objectives; and 

(iii) common metrics and other evaluation 
criteria that will be used to assess progress 
toward achieving the priorities and objec-
tives under clause (ii); and 

(C) any necessary programs, policies, and 
budgets to support the implementation of 
the roadmap under subparagraph (B). 

(3) ADDITIONAL DUTIES.—The Coordinating 
Office shall— 

(A) evaluate annually the national forensic 
science research program to determine 
whether it is achieving its objectives; and 

(B) report annually to Congress the find-
ings under subparagraph (A). 

(4) DEADLINES.—The Coordinating Office 
shall submit to Congress— 

(A) not later than 1 year after the date of 
enactment of this Act, the unified Federal 
research strategy under paragraph (2)(A); 

(B) not later than 1 year after the date of 
enactment of this Act, the initial 5-year 
roadmap under paragraph (2)(B); and 

(C) not later than 1 month after the date it 
is updated, each updated 5-year roadmap 
under paragraph (2)(B). 
SEC. 5. FORENSIC SCIENCE RESEARCH GRANTS 

PROGRAM. 
(a) ESTABLISHMENT.—Not later than 1 year 

after the date of enactment of this Act, the 
National Science Foundation shall establish 
a forensic science research grants program 
to improve the foundation and practice of fo-
rensic science in the United States based on 
the recommendations in the unified Federal 
research strategy under section 4. 

(b) MERIT REVIEW.—Each grant under this 
section shall be awarded on a merit-re-
viewed, competitive basis. 

(c) PUBLICATION.—The National Science 
Foundation shall support, as appropriate, 
the publication of research results under this 

section in scholarly, peer-reviewed scientific 
journals. 

(d) FORENSIC SCIENCE RESEARCH CENTERS.— 
(1) IN GENERAL.—As part of the forensic 

science research grants program under sub-
section (a), the Director of the National 
Science Foundation shall establish 2 forensic 
science research centers— 

(A) to conduct research consistent with the 
unified Federal research strategy under sec-
tion 4; 

(B) to build relationships between forensic 
science practitioners and members of the re-
search community; 

(C) to encourage and promote the edu-
cation and training of a diverse group of peo-
ple to be leaders in the interdisciplinary 
field of forensic science; and 

(D) to broadly disseminate the results of 
the research under subparagraph (A). 

(2) TERMS OF DESIGNATION.— 
(A) IN GENERAL.—The Director shall des-

ignate each forensic science research center 
for a 4-year term. 

(B) REVOCATION.—The Director may revoke 
a designation under subparagraph (A) if the 
Director determines that the forensic 
science research center is not demonstrating 
adequate performance. 

(C) AMOUNT OF AWARD.—Subject to sub-
section (f), the Director shall award a grant 
up to $10,000,000 to each forensic science re-
search center. A grant awarded under this 
subparagraph shall be for a period of 4 years. 

(D) LIMITATION ON USE OF FUNDS.—No funds 
authorized under this section may be used to 
construct or renovate a building or struc-
ture. 

(3) REPORTS.—Each forensic science re-
search center shall submit an annual report 
to the Director, at such time and in such 
manner as the Director may require, that 
contains a description of the activities the 
center carried out with the funds received 
under this subsection, including a descrip-
tion of how those activities satisfy the re-
quirement under paragraph (2)(D). 

(e) EVALUATION.— 
(1) IN GENERAL.—The Director of the Na-

tional Science Foundation shall conduct a 
comprehensive evaluation of the forensic 
science research grants program every 4 
years— 

(A) to determine whether the program is 
achieving the objectives of improving the 
foundation and practice of forensic science 
in the United States; and 

(B) to evaluate the extent to which the 
program is contributing toward the prior-
ities and objectives described in the roadmap 
under section 4(c)(2)(B). 

(2) REPORT TO CONGRESS.—The Director of 
the National Science Foundation shall re-
port to Congress the results of each com-
prehensive evaluation under paragraph (1). 

(f) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to 
the National Science Foundation to carry 
out this section— 

(1) $34,000,000 for fiscal year 2013; 
(2) $37,000,000 for fiscal year 2014; 
(3) $40,000,000 for fiscal year 2015; 
(4) $43,000,000 for fiscal year 2016; and 
(5) $46,000,000 for fiscal year 2017. 

SEC. 6. FORENSIC SCIENCE RESEARCH CHAL-
LENGES. 

(a) PRIZES AND CHALLENGES.— 
(1) IN GENERAL.—A Federal department, 

agency, or office may assist in satisfying the 
research needs and priorities identified in 
the unified Federal research strategy under 
section 4 by using prizes and challenges 
under the America COMPETES Reauthoriza-
tion Act (124 Stat. 3982) or under any other 
provision of law, as appropriate. 

(2) PURPOSES.—The purpose of a prize or 
challenge under this section, among other 
possible purposes, may be— 

(A) to determine or develop the best data 
collection practices or analytical methods to 
evaluate a specific type of forensic data; or 

(B) to determine the accuracy of an analyt-
ical method. 

(b) FORENSIC EVIDENCE PRIZES AND CHAL-
LENGES.— 

(1) IN GENERAL.—A Federal department, 
agency, or office, or multiple Federal depart-
ments, agencies, or offices in cooperation, 
carrying out a prize or challenge under this 
section— 

(A) may establish a prize advisory board; 
and 

(B) shall select each member of the prize 
advisory board with input from relevant Fed-
eral departments, agencies, or offices. 

(2) PRIZE ADVISORY BOARD.—The prize advi-
sory board shall— 

(A) identify 1 or more types of forensic evi-
dence for purposes of a prize or challenge; 

(B) using the samples under paragraph (3), 
recommend how to structure a prize or chal-
lenge that requires a competitor to develop a 
forensic data collection practice, an analyt-
ical method, or a relevant approach or tech-
nology to be tested relative to a known out-
come or other proposed judging method-
ology; and 

(C) through the Coordinating Office, advise 
relevant Federal departments, agencies, or 
offices in designing prizes or challenges that 
satisfy the research needs and priorities 
identified in the unified Federal research 
strategy under section 4. 

(3) SAMPLES.—The National Institute of 
Standards and Technology or the Depart-
ment of Justice shall provide or contract 
with a non-Federal party to prepare, for each 
type of forensic evidence under paragraph 
(2)(A), a sufficient set of samples, including 
associated digital data that could be shared 
without limitation and physical specimens 
that could be shared with qualified parties, 
for purposes of a prize or challenge. 

(4) FINGERPRINT DATA INTEROPERABILITY.— 
At least 1 prize or challenge under this sec-
tion shall be focused on achieving nation-
wide fingerprint data interoperability if the 
prize advisory board, the Coordinating Of-
fice, or a Federal department, agency, or of-
fice identifies an area where a prize or chal-
lenge will assist in satisfying a strategy re-
lated to this issue. 
SEC. 7. FORENSIC SCIENCE STANDARDS. 

(a) ESTABLISHMENT.— 
(1) IN GENERAL.—The National Institute of 

Standards and Technology shall— 
(A) identify or coordinate the development 

of forensic science standards to enhance the 
validity and reliability of forensic science 
activities, including— 

(i) authoritative methods, standards, and 
technical guidance, including protocols and 
best practices, for forensic measurements, 
analysis, and interpretation; 

(ii) technical standards for products and 
services used by forensic science practi-
tioners; 

(iii) standard content, terminology, and 
parameters to be used in reporting and testi-
fying on the results and interpretation of fo-
rensic science measurements, tests, and pro-
cedures; and 

(iv) standards to provide for the interoper-
ability of forensic science-related technology 
and databases; 

(B) test and validate existing forensics 
standards, as appropriate; and 

(C) provide independent validation of fo-
rensic science measurements and methods. 

(2) CONSULTATION.— 
(A) IN GENERAL.—In carrying out its re-

sponsibilities under paragraph (1), the Na-
tional Institute of Standards and Technology 
shall consult with— 

(i) standards development organizations 
and other stakeholders, including relevant 
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Federal departments, agencies, and offices; 
and 

(ii) testing laboratories and accreditation 
bodies to ensure that products and services 
meet necessary performance levels. 

(3) PRIORITIZATION.—When prioritizing its 
responsibilities under paragraph (1), the Na-
tional Institute of Standards and Technology 
shall consider— 

(A) the unified Federal research strategy 
under section 4; and 

(B) the recommendations of any expert 
working group under subsection (b). 

(4) REPORT TO CONGRESS.—The Director of 
the National Institute of Standards and 
Technology shall report annually, with the 
President’s budget request, to Congress on 
the progress in carrying out the National In-
stitute of Standards and Technology’s re-
sponsibilities under paragraph (1). 

(b) EXPERT WORKING GROUPS.— 
(1) IN GENERAL.—The Director of the Na-

tional Institute of Standards and Technology 
may establish 1 or more discipline-specific 
expert working groups to identify gaps, areas 
of need, and opportunities for standards de-
velopment with respect to forensic science. 

(2) MEMBERS.—A member of an expert 
working group shall— 

(A) be appointed by the Director of the Na-
tional Institute of Standards and Tech-
nology; 

(B) have significant academic, research, or 
practical expertise in a discipline of forensic 
science or in another area relevant to the 
purpose of the expert working group; and 

(C) balance scientific rigor with practical 
and regulatory constraints. 

(3) FEDERAL ADVISORY COMMITTEE ACT.—An 
expert working group established under this 
subsection shall not be subject to the Fed-
eral Advisory Committee Act (5 U.S.C. App.). 

(c) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to 
the National Institute of Standards and 
Technology to carry out this section— 

(1) $5,000,000 for fiscal year 2013; 
(2) $12,000,000 for fiscal year 2014; 
(3) $20,000,000 for fiscal year 2015; 
(4) $27,000,000 for fiscal year 2016; and 
(5) $35,000,000 for fiscal year 2017. 

SEC. 8. FORENSIC SCIENCE ADVISORY COM-
MITTEE. 

(a) ESTABLISHMENT.—The Director of the 
National Institute of Standards and Tech-
nology and the Attorney General, in collabo-
ration with the Director of the National 
Science Foundation, shall establish a Foren-
sic Science Advisory Committee. 

(b) DUTIES.—The Advisory Committee shall 
provide advice to— 

(1) the Federal departments, agencies, and 
offices implementing the unified Federal re-
search strategy under section 4; 

(2) the National Institute of Standards and 
Technology, including recommendations re-
garding the National Institute of Standards 
and Technology’s responsibilities under sec-
tion 7; and 

(3) the Department of Justice, including 
recommendations regarding the Department 
of Justice’s responsibilities under section 9. 

(c) SUBCOMMITTEES.—The Advisory Com-
mittee may form subcommittees related to 
specific disciplines in forensic science or as 
necessary to further its duties under sub-
section (b). A subcommittee may include an 
individual who is not a member of the Advi-
sory Committee. 

(d) CHAIRS.—The Director of the National 
Institute of Standards and Technology and 
the Attorney General, or their designees, 
shall co-chair the Advisory Committee. 

(e) MEMBERSHIP.—The Director of the Na-
tional Institute of Standards and Technology 
and the Attorney General, in consultation 
with the Director of the National Science 
Foundation, shall appoint each member of 

the Advisory Committee. The Advisory Com-
mittee shall include balanced representation 
between forensic science disciplines (includ-
ing academic scientists, statisticians, social 
scientists, engineers, and representatives of 
other related scientific disciplines) and rel-
evant forensic science applications (includ-
ing Federal, State, and local representatives 
of the forensic science community, the legal 
community, victim advocate organizations, 
and law enforcement). 

(f) ADMINISTRATION.—The Attorney General 
shall provide administrative support to the 
Advisory Committee. 

(g) FEDERAL ADVISORY COMMITTEE ACT.— 
The Advisory Committee established under 
this section shall not be subject to section 14 
of the Federal Advisory Committee Act (5 
U.S.C. App.). 
SEC. 9. ADOPTION, ACCREDITATION, AND CER-

TIFICATION. 
The Attorney General— 
(1) shall promote the adoption of forensic 

science standards developed under section 7, 
including— 

(A) by requiring each Federal forensic lab-
oratory to adopt the forensic science stand-
ards; 

(B) by encouraging each non-Federal foren-
sic laboratory to adopt the forensic science 
standards; 

(C) by promoting accreditation and certifi-
cation requirements based on the forensic 
science standards; and 

(D) by promoting any recommendations 
made by the Advisory Committee for adop-
tion and implementation of forensic science 
standards; and 

(2) may promote the adoption of the foren-
sic science standards as a condition of Fed-
eral funding or for inclusion in national data 
sets. 
SEC. 10. NATIONAL INSTITUTE OF STANDARDS 

AND TECHNOLOGY FUNCTIONS. 
Section 2(b) of the National Institute of 

Standards and Technology Act (15 U.S.C. 
272(b)) is amended— 

(1) in paragraph (12), by striking ‘‘and’’ 
after the semicolon; 

(2) in paragraph (13), by striking the period 
at the end and inserting ‘‘; and’’; and 

(3) by adding at the end the following: 
‘‘(14) to identify and coordinate the devel-

opment of forensic science standards to en-
hance the validity and reliability of forensic 
science activities.’’. 

By Mr. DURBIN (for himself, Mr. 
FRANKEN, Mr. HARKIN, Mr. 
WHITEHOUSE, and Mr. BROWN of 
Ohio): 

S. 3381. A bill to amend title 11, 
United States Code, to improve protec-
tions for employees and retirees in 
business bankruptcies; to the Com-
mittee on the Judiciary. 

Mr. DURBIN. Mr. President, I ask 
unanimous consent that the text of the 
bill be printed in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD as follows: 

S. 3381 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘Protecting Employees and Retirees in 
Business Bankruptcies Act of 2012’’. 

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows: 

Sec. 1. Short title; table of contents. 
Sec. 2. Findings. 

TITLE I—IMPROVING RECOVERIES FOR 
EMPLOYEES AND RETIREES 

Sec. 101. Increased wage priority. 
Sec. 102. Claim for stock value losses in de-

fined contribution plans. 
Sec. 103. Priority for severance pay. 
Sec. 104. Financial returns for employees 

and retirees. 
Sec. 105. Priority for WARN Act damages. 

TITLE II—REDUCING EMPLOYEES’ AND 
RETIREES’ LOSSES 

Sec. 201. Rejection of collective bargaining 
agreements. 

Sec. 202. Payment of insurance benefits to 
retired employees. 

Sec. 203. Protection of employee benefits in 
a sale of assets. 

Sec. 204. Claim for pension losses. 
Sec. 205. Payments by secured lender. 
Sec. 206. Preservation of jobs and benefits. 
Sec. 207. Termination of exclusivity. 
Sec. 208. Claim for withdrawal liability. 

TITLE III—RESTRICTING EXECUTIVE 
COMPENSATION PROGRAMS 

Sec. 301. Executive compensation upon exit 
from bankruptcy. 

Sec. 302. Limitations on executive com-
pensation enhancements. 

Sec. 303. Assumption of executive benefit 
plans. 

Sec. 304. Recovery of executive compensa-
tion. 

Sec. 305. Preferential compensation trans-
fer. 

TITLE IV—OTHER PROVISIONS 
Sec. 401. Union proof of claim. 
Sec. 402. Exception from automatic stay. 
SEC. 2. FINDINGS. 

The Congress finds the following: 
(1) Business bankruptcies have increased 

sharply in recent years and remain at high 
levels. These bankruptcies include several of 
the largest business bankruptcy filings in 
history. As the use of bankruptcy has ex-
panded, job preservation and retirement se-
curity are placed at greater risk. 

(2) Laws enacted to improve recoveries for 
employees and retirees and limit their losses 
in bankruptcy cases have not kept pace with 
the increasing and broader use of bankruptcy 
by businesses in all sectors of the economy. 
However, while protections for employees 
and retirees in bankruptcy cases have erod-
ed, management compensation plans devised 
for those in charge of troubled businesses 
have become more prevalent and are escap-
ing adequate scrutiny. 

(3) Changes in the law regarding these mat-
ters are urgently needed as bankruptcy is 
used to address increasingly more complex 
and diverse conditions affecting troubled 
businesses and industries. 

TITLE I—IMPROVING RECOVERIES FOR 
EMPLOYEES AND RETIREES 

SEC. 101. INCREASED WAGE PRIORITY. 
Section 507(a) of title 11, United States 

Code, is amended— 
(1) in paragraph (4)— 
(A) by striking ‘‘$10,000’’ and inserting 

‘‘$20,000’’; 
(B) by striking ‘‘within 180 days’’; and 
(C) by striking ‘‘or the date of the ces-

sation of the debtor’s business, whichever oc-
curs first,’’; 

(2) in paragraph (5)(A), by striking— 
(A) ‘‘within 180 days’’; and 
(B) ‘‘or the date of the cessation of the 

debtor’s business, whichever occurs first’’; 
and 

(3) in paragraph (5), by striking subpara-
graph (B) and inserting the following: 

‘‘(B) for each such plan, to the extent of 
the number of employees covered by each 
such plan, multiplied by $20,000.’’. 
SEC. 102. CLAIM FOR STOCK VALUE LOSSES IN 

DEFINED CONTRIBUTION PLANS. 
Section 101(5) of title 11, United States 

Code, is amended— 
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(1) in subparagraph (A), by striking ‘‘or’’ at 

the end; 
(2) in subparagraph (B), by inserting ‘‘or’’ 

after the semicolon; and 
(3) by adding at the end the following: 
‘‘(C) right or interest in equity securities 

of the debtor, or an affiliate of the debtor, 
held in a defined contribution plan (within 
the meaning of section 3(34) of the Employee 
Retirement Income Security Act of 1974 (29 
U.S.C. 1002(34))) for the benefit of an indi-
vidual who is not an insider, a senior execu-
tive officer, or any of the 20 next most highly 
compensated employees of the debtor (if 1 or 
more are not insiders), if such securities 
were attributable to either employer con-
tributions by the debtor or an affiliate of the 
debtor, or elective deferrals (within the 
meaning of section 402(g) of the Internal 
Revenue Code of 1986), and any earnings 
thereon, if an employer or plan sponsor who 
has commenced a case under this title has 
committed fraud with respect to such plan or 
has otherwise breached a duty to the partici-
pant that has proximately caused the loss of 
value.’’. 
SEC. 103. PRIORITY FOR SEVERANCE PAY. 

Section 503(b) of title 11, United States 
Code, is amended— 

(1) in paragraph (8), by striking ‘‘and’’ at 
the end; 

(2) in paragraph (9), by striking the period 
and inserting a semicolon; and 

(3) by adding at the end the following: 
‘‘(10) severance pay owed to employees of 

the debtor (other than to an insider, other 
senior management, or a consultant retained 
to provide services to the debtor), under a 
plan, program, or policy generally applicable 
to employees of the debtor (but not under an 
individual contract of employment), or owed 
pursuant to a collective bargaining agree-
ment, for layoff or termination on or after 
the date of the filing of the petition, which 
pay shall be deemed earned in full upon such 
layoff or termination of employment; and’’. 
SEC. 104. FINANCIAL RETURNS FOR EMPLOYEES 

AND RETIREES. 
Section 1129(a) of title 11, United States 

Code is amended— 
(1) by adding at the end the following: 
‘‘(17) The plan provides for recovery of 

damages payable for the rejection of a col-
lective bargaining agreement, or for other fi-
nancial returns as negotiated by the debtor 
and the authorized representative under sec-
tion 1113 (to the extent that such returns are 
paid under, rather than outside of, a plan).’’; 
and 

(2) by striking paragraph (13) and inserting 
the following: 

‘‘(13) With respect to retiree benefits, as 
that term is defined in section 1114(a), the 
plan— 

‘‘(A) provides for the continuation after its 
effective date of payment of all retiree bene-
fits at the level established pursuant to sub-
section (e)(1)(B) or (g) of section 1114 at any 
time before the date of confirmation of the 
plan, for the duration of the period for which 
the debtor has obligated itself to provide 
such benefits, or if no modifications are 
made before confirmation of the plan, the 
continuation of all such retiree benefits 
maintained or established in whole or in part 
by the debtor before the date of the filing of 
the petition; and 

‘‘(B) provides for recovery of claims arising 
from the modification of retiree benefits or 
for other financial returns, as negotiated by 
the debtor and the authorized representative 
(to the extent that such returns are paid 
under, rather than outside of, a plan).’’. 
SEC. 105. PRIORITY FOR WARN ACT DAMAGES. 

Section 503(b)(1)(A)(ii) of title 11, United 
States Code is amended to read as follows: 

‘‘(ii) wages and benefits awarded pursuant 
to a judicial proceeding or a proceeding of 

the National Labor Relations Board as back 
pay or damages attributable to any period of 
time occurring after the date of commence-
ment of the case under this title, as a result 
of a violation of Federal or State law by the 
debtor, without regard to the time of the oc-
currence of unlawful conduct on which the 
award is based or to whether any services 
were rendered on or after the commencement 
of the case, including an award by a court 
under section 2901 of title 29, United States 
Code, of up to 60 days’ pay and benefits fol-
lowing a layoff that occurred or commenced 
at a time when such award period includes a 
period on or after the commencement of the 
case, if the court determines that payment 
of wages and benefits by reason of the oper-
ation of this clause will not substantially in-
crease the probability of layoff or termi-
nation of current employees or of non-
payment of domestic support obligations 
during the case under this title.’’. 

TITLE II—REDUCING EMPLOYEES’ AND 
RETIREES’ LOSSES 

SEC. 201. REJECTION OF COLLECTIVE BAR-
GAINING AGREEMENTS. 

Section 1113 of title 11, United States Code, 
is amended by striking subsections (a) 
through (f) and inserting the following: 

‘‘(a) The debtor in possession, or the trust-
ee if one has been appointed under this chap-
ter, other than a trustee in a case covered by 
subchapter IV of this chapter and by title I 
of the Railway Labor Act, may reject a col-
lective bargaining agreement only in accord-
ance with this section. Hereinafter in this 
section, a reference to the trustee includes a 
reference to the debtor in possession. 

‘‘(b) No provision of this title shall be con-
strued to permit the trustee to unilaterally 
terminate or alter any provision of a collec-
tive bargaining agreement before complying 
with this section. The trustee shall timely 
pay all monetary obligations arising under 
the terms of the collective bargaining agree-
ment. Any such payment required to be 
made before a plan confirmed under section 
1129 is effective has the status of an allowed 
administrative expense under section 503. 

‘‘(c)(1) If the trustee seeks modification of 
a collective bargaining agreement, then the 
trustee shall provide notice to the labor or-
ganization representing the employees cov-
ered by the agreement that modifications 
are being proposed under this section, and 
shall promptly provide an initial proposal for 
modifications to the agreement. Thereafter, 
the trustee shall confer in good faith with 
the labor organization, at reasonable times 
and for a reasonable period in light of the 
complexity of the case, in attempting to 
reach mutually acceptable modifications of 
such agreement. 

‘‘(2) The initial proposal and subsequent 
proposals by the trustee for modification of 
a collective bargaining agreement shall be 
based upon a business plan for the reorga-
nization of the debtor, and shall reflect the 
most complete and reliable information 
available. The trustee shall provide to the 
labor organization all information that is 
relevant for negotiations. The court may 
enter a protective order to prevent the dis-
closure of information if disclosure could 
compromise the debtor’s position with re-
spect to its competitors in the industry, sub-
ject to the needs of the labor organization to 
evaluate the trustee’s proposals and any ap-
plication for rejection of the agreement or 
for interim relief pursuant to this section. 

‘‘(3) In consideration of Federal policy en-
couraging the practice and process of collec-
tive bargaining and in recognition of the bar-
gained-for expectations of the employees 
covered by the agreement, modifications 
proposed by the trustee— 

‘‘(A) shall be proposed only as part of a 
program of workforce and nonworkforce cost 

savings devised for the reorganization of the 
debtor, including savings in management 
personnel costs; 

‘‘(B) shall be limited to modifications de-
signed to achieve a specified aggregate finan-
cial contribution for the employees covered 
by the agreement (taking into consideration 
any labor cost savings negotiated within the 
12-month period before the filing of the peti-
tion), and shall be not more than the min-
imum savings essential to permit the debtor 
to exit bankruptcy, such that confirmation 
of a plan of reorganization is not likely to be 
followed by the liquidation, or the need for 
further financial reorganization, of the debt-
or (or any successor to the debtor) in the 
short term; and 

‘‘(C) shall not be disproportionate or overly 
burden the employees covered by the agree-
ment, either in the amount of the cost sav-
ings sought from such employees or the na-
ture of the modifications. 

‘‘(d)(1) If, after a period of negotiations, 
the trustee and the labor organization have 
not reached an agreement over mutually sat-
isfactory modifications, and further negotia-
tions are not likely to produce mutually sat-
isfactory modifications, the trustee may file 
a motion seeking rejection of the collective 
bargaining agreement after notice and a 
hearing. Absent agreement of the parties, no 
such hearing shall be held before the expira-
tion of the 21-day period beginning on the 
date on which notice of the hearing is pro-
vided to the labor organization representing 
the employees covered by the agreement. 
Only the debtor and the labor organization 
may appear and be heard at such hearing. An 
application for rejection shall seek rejection 
effective upon the entry of an order granting 
the relief. 

‘‘(2) In consideration of Federal policy en-
couraging the practice and process of collec-
tive bargaining and in recognition of the bar-
gained-for expectations of the employees 
covered by the agreement, the court may 
grant a motion seeking rejection of a collec-
tive bargaining agreement only if, based on 
clear and convincing evidence— 

‘‘(A) the court finds that the trustee has 
complied with the requirements of sub-
section (c); 

‘‘(B) the court has considered alternative 
proposals by the labor organization and has 
concluded that such proposals do not meet 
the requirements of paragraph (3)(B) of sub-
section (c); 

‘‘(C) the court finds that further negotia-
tions regarding the trustee’s proposal or an 
alternative proposal by the labor organiza-
tion are not likely to produce an agreement; 

‘‘(D) the court finds that implementation 
of the trustee’s proposal shall not— 

‘‘(i) cause a material diminution in the 
purchasing power of the employees covered 
by the agreement; 

‘‘(ii) adversely affect the ability of the 
debtor to retain an experienced and qualified 
workforce; or 

‘‘(iii) impair the debtor’s labor relations 
such that the ability to achieve a feasible re-
organization would be compromised; and 

‘‘(E) the court concludes that rejection of 
the agreement and immediate implementa-
tion of the trustee’s proposal is essential to 
permit the debtor to exit bankruptcy, such 
that confirmation of a plan of reorganization 
is not likely to be followed by liquidation, or 
the need for further financial reorganization, 
of the debtor (or any successor to the debtor) 
in the short term. 

‘‘(3) If the trustee has implemented a pro-
gram of incentive pay, bonuses, or other fi-
nancial returns for insiders, senior executive 
officers, or the 20 next most highly com-
pensated employees or consultants providing 
services to the debtor during the bank-
ruptcy, or such a program was implemented 
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within 180 days before the date of the filing 
of the petition, the court shall presume that 
the trustee has failed to satisfy the require-
ments of subsection (c)(3)(C). 

‘‘(4) In no case shall the court enter an 
order rejecting a collective bargaining agree-
ment that would result in modifications to a 
level lower than the level proposed by the 
trustee in the proposal found by the court to 
have complied with the requirements of this 
section. 

‘‘(5) At any time after the date on which an 
order rejecting a collective bargaining agree-
ment is entered, or in the case of an agree-
ment entered into between the trustee and 
the labor organization providing mutually 
satisfactory modifications, at any time after 
such agreement has been entered into, the 
labor organization may apply to the court 
for an order seeking an increase in the level 
of wages or benefits, or relief from working 
conditions, based upon changed cir-
cumstances. The court shall grant the re-
quest only if the increase or other relief is 
not inconsistent with the standard set forth 
in paragraph (2)(E). 

‘‘(e) During a period in which a collective 
bargaining agreement at issue under this 
section continues in effect, and if essential 
to the continuation of the debtor’s business 
or in order to avoid irreparable damage to 
the estate, the court, after notice and a hear-
ing, may authorize the trustee to implement 
interim changes in the terms, conditions, 
wages, benefits, or work rules provided by 
the collective bargaining agreement. Any 
hearing under this subsection shall be sched-
uled in accordance with the needs of the 
trustee. The implementation of such interim 
changes shall not render the application for 
rejection moot. 

‘‘(f) Rejection of a collective bargaining 
agreement constitutes a breach of the agree-
ment, and shall be effective no earlier than 
the entry of an order granting such relief. 
Notwithstanding the foregoing, solely for 
purposes of determining and allowing a 
claim arising from the rejection of a collec-
tive bargaining agreement, rejection shall be 
treated as rejection of an executory contract 
under section 365(g) and shall be allowed or 
disallowed in accordance with section 
502(g)(1). No claim for rejection damages 
shall be limited by section 502(b)(7). Eco-
nomic self-help by a labor organization shall 
be permitted upon a court order granting a 
motion to reject a collective bargaining 
agreement under subsection (d) or pursuant 
to subsection (e), and no provision of this 
title or of any other provision of Federal or 
State law may be construed to the contrary. 

‘‘(g) The trustee shall provide for the rea-
sonable fees and costs incurred by a labor or-
ganization under this section, upon request 
and after notice and a hearing. 

‘‘(h) A collective bargaining agreement 
that is assumed shall be assumed in accord-
ance with section 365.’’. 
SEC. 202. PAYMENT OF INSURANCE BENEFITS TO 

RETIRED EMPLOYEES. 
Section 1114 of title 11, United States Code, 

is amended— 
(1) in subsection (a), by inserting ‘‘, wheth-

er or not the debtor asserts a right to unilat-
erally modify such payments under such 
plan, fund, or program’’ before the period at 
the end; 

(2) in subsection (b)(2), by inserting after 
‘‘section’’ the following: ‘‘, and a labor orga-
nization serving as the authorized represent-
ative under subsection (c)(1),’’; 

(3) in subsection (f), by striking ‘‘(f)’’ and 
all that follows through paragraph (2) and in-
serting the following: 

‘‘(f)(1) If a trustee seeks modification of re-
tiree benefits, then the trustee shall provide 
a notice to the authorized representative 
that modifications are being proposed pursu-

ant to this section, and shall promptly pro-
vide an initial proposal. Thereafter, the 
trustee shall confer in good faith with the 
authorized representative at reasonable 
times and for a reasonable period in light of 
the complexity of the case in attempting to 
reach mutually satisfactory modifications. 

‘‘(2) The initial proposal and subsequent 
proposals by the trustee shall be based upon 
a business plan for the reorganization of the 
debtor and shall reflect the most complete 
and reliable information available. The 
trustee shall provide to the authorized rep-
resentative all information that is relevant 
for the negotiations. The court may enter a 
protective order to prevent the disclosure of 
information if disclosure could compromise 
the debtor’s position with respect to its com-
petitors in the industry, subject to the needs 
of the authorized representative to evaluate 
the trustee’s proposals and an application 
pursuant to subsection (g) or (h). 

‘‘(3) Modifications proposed by the trust-
ee— 

‘‘(A) shall be proposed only as part of a 
program of workforce and nonworkforce cost 
savings devised for the reorganization of the 
debtor, including savings in management 
personnel costs; 

‘‘(B) shall be limited to modifications that 
are designed to achieve a specified aggregate 
financial contribution for the retiree group 
represented by the authorized representative 
(taking into consideration any cost savings 
implemented within the 12-month period be-
fore the date of filing of the petition with re-
spect to the retiree group), and shall be no 
more than the minimum savings essential to 
permit the debtor to exit bankruptcy, such 
that confirmation of a plan of reorganization 
is not likely to be followed by the liquida-
tion, or the need for further financial reorga-
nization, of the debtor (or any successor to 
the debtor) in the short term; and 

‘‘(C) shall not be disproportionate or overly 
burden the retiree group, either in the 
amount of the cost savings sought from such 
group or the nature of the modifications.’’; 

(4) in subsection (g)— 
(A) by striking ‘‘(g)’’ and all that follows 

through the semicolon at the end of para-
graph (3) and inserting the following: 

‘‘(g)(1) If, after a period of negotiations, 
the trustee and the authorized representa-
tive have not reached agreement over mutu-
ally satisfactory modifications and further 
negotiations are not likely to produce mutu-
ally satisfactory modifications, then the 
trustee may file a motion seeking modifica-
tions in the payment of retiree benefits after 
notice and a hearing. Absent agreement of 
the parties, no such hearing shall be held be-
fore the expiration of the 21-day period be-
ginning on the date on which notice of the 
hearing is provided to the authorized rep-
resentative. Only the debtor and the author-
ized representative may appear and be heard 
at such hearing. 

‘‘(2) The court may grant a motion to mod-
ify the payment of retiree benefits only if, 
based on clear and convincing evidence— 

‘‘(A) the court finds that the trustee has 
complied with the requirements of sub-
section (f); 

‘‘(B) the court has considered alternative 
proposals by the authorized representative 
and has determined that such proposals do 
not meet the requirements of subsection 
(f)(3)(B); 

‘‘(C) the court finds that further negotia-
tions regarding the trustee’s proposal or an 
alternative proposal by the authorized rep-
resentative are not likely to produce a mutu-
ally satisfactory agreement; 

‘‘(D) the court finds that implementation 
of the proposal shall not cause irreparable 
harm to the affected retirees; and 

‘‘(E) the court concludes that an order 
granting the motion and immediate imple-

mentation of the trustee’s proposal is essen-
tial to permit the debtor to exit bankruptcy, 
such that confirmation of a plan of reorga-
nization is not likely to be followed by liq-
uidation, or the need for further financial re-
organization, of the debtor (or a successor to 
the debtor) in the short term. 

‘‘(3) If a trustee has implemented a pro-
gram of incentive pay, bonuses, or other fi-
nancial returns for insiders, senior executive 
officers, or the 20 next most highly-com-
pensated employees or consultants providing 
services to the debtor during the bank-
ruptcy, or such a program was implemented 
within 180 days before the date of the filing 
of the petition, the court shall presume that 
the trustee has failed to satisfy the require-
ments of subparagraph (f)(3)(C).’’; and 

(B) by striking ‘‘except that in no case’’ 
and inserting the following: 

‘‘(4) In no case’’; and 
(5) by striking subsection (k) and redesig-

nating subsections (l) and (m) as subsections 
(k) and (l), respectively. 
SEC. 203. PROTECTION OF EMPLOYEE BENEFITS 

IN A SALE OF ASSETS. 
Section 363(b) of title 11, United States 

Code, is amended by adding at the end the 
following: 

‘‘(3) In approving a sale under this sub-
section, the court shall consider the extent 
to which a bidder has offered to maintain ex-
isting jobs, preserve terms and conditions of 
employment, and assume or match pension 
and retiree health benefit obligations in de-
termining whether an offer constitutes the 
highest or best offer for such property.’’. 
SEC. 204. CLAIM FOR PENSION LOSSES. 

Section 502 of title 11, United States Code, 
is amended by adding at the end the fol-
lowing: 

‘‘(l) The court shall allow a claim asserted 
by an active or retired participant, or by a 
labor organization representing such partici-
pants, in a defined benefit plan terminated 
under section 4041 or 4042 of the Employee 
Retirement Income Security Act of 1974, for 
any shortfall in pension benefits accrued as 
of the effective date of the termination of 
such pension plan as a result of the termi-
nation of the plan and limitations upon the 
payment of benefits imposed pursuant to sec-
tion 4022 of such Act, notwithstanding any 
claim asserted and collected by the Pension 
Benefit Guaranty Corporation with respect 
to such termination. 

‘‘(m) The court shall allow a claim of a 
kind described in section 101(5)(C) by an ac-
tive or retired participant in a defined con-
tribution plan (within the meaning of sec-
tion 3(34) of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 
1002(34))), or by a labor organization rep-
resenting such participants. The amount of 
such claim shall be measured by the market 
value of the stock at the time of contribu-
tion to, or purchase by, the plan and the 
value as of the commencement of the case.’’. 
SEC. 205. PAYMENTS BY SECURED LENDER. 

Section 506(c) of title 11, United States 
Code, is amended by adding at the end the 
following: ‘‘If employees have not received 
wages, accrued vacation, severance, or other 
benefits owed under the policies and prac-
tices of the debtor, or pursuant to the terms 
of a collective bargaining agreement, for 
services rendered on and after the date of the 
commencement of the case, then such unpaid 
obligations shall be deemed necessary costs 
and expenses of preserving, or disposing of, 
property securing an allowed secured claim 
and shall be recovered even if the trustee has 
otherwise waived the provisions of this sub-
section under an agreement with the holder 
of the allowed secured claim or a successor 
or predecessor in interest.’’. 
SEC. 206. PRESERVATION OF JOBS AND BENE-

FITS. 
Title 11, United States Code, is amended— 
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(1) by inserting before section 1101 the fol-

lowing: 
‘‘SEC. 1100. STATEMENT OF PURPOSE. 

‘‘A debtor commencing a case under this 
chapter shall have as its principal purpose 
the reorganization of its business to preserve 
going concern value to the maximum extent 
possible through the productive use of its as-
sets and the preservation of jobs that will 
sustain productive economic activity.’’; 

(2) in section 1129(a), as amended by sec-
tion 104, by adding at the end the following: 

‘‘(18) The debtor has demonstrated that the 
reorganization preserves going concern value 
to the maximum extent possible through the 
productive use of the debtor’s assets and pre-
serves jobs that sustain productive economic 
activity.’’; 

(3) in section 1129(c), by striking the last 
sentence and inserting the following: ‘‘If the 
requirements of subsections (a) and (b) are 
met with respect to more than 1 plan, the 
court shall, in determining which plan to 
confirm— 

‘‘(1) consider the extent to which each plan 
would preserve going concern value through 
the productive use of the debtor’s assets and 
the preservation of jobs that sustain produc-
tive economic activity; and 

‘‘(2) confirm the plan that better serves 
such interests. 
A plan that incorporates the terms of a set-
tlement with a labor organization rep-
resenting employees of the debtor shall pre-
sumptively constitute the plan that satisfies 
this subsection.’’; and 

(4) in the table of sections for chapter 11, 
by inserting the following before the item re-
lating to section 1101: 
‘‘1100. Statement of purpose.’’. 
SEC. 207. TERMINATION OF EXCLUSIVITY. 

Section 1121(d) of title 11, United States 
Code, is amended by adding at the end the 
following: 

‘‘(3) For purposes of this subsection, cause 
for reducing the 120-day period or the 180-day 
period includes the following: 

‘‘(A) The filing of a motion pursuant to 
section 1113 seeking rejection of a collective 
bargaining agreement if a plan based upon 
an alternative proposal by the labor organi-
zation is reasonably likely to be confirmed 
within a reasonable time. 

‘‘(B) The proposed filing of a plan by a pro-
ponent other than the debtor, which incor-
porates the terms of a settlement with a 
labor organization if such plan is reasonably 
likely to be confirmed within a reasonable 
time.’’. 
SEC. 208. CLAIM FOR WITHDRAWAL LIABILITY. 

Section 503(b) of title 11, United States 
Code, as amended by section 103 of this Act, 
is amended by adding at the end the fol-
lowing: 

‘‘(11) with respect to withdrawal liability 
owed to a multiemployer pension plan for a 
complete or partial withdrawal pursuant to 
section 4201 of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1381) 
where such withdrawal occurs on or after the 
commencement of the case, an amount equal 
to the amount of vested benefits payable 
from such pension plan that accrued as a re-
sult of employees’ services rendered to the 
debtor during the period beginning on the 
date of commencement of the case and end-
ing on the date of the withdrawal from the 
plan.’’. 

TITLE III—RESTRICTING EXECUTIVE 
COMPENSATION PROGRAMS 

SEC. 301. EXECUTIVE COMPENSATION UPON EXIT 
FROM BANKRUPTCY. 

Section 1129(a) of title 11, United States 
Code, is amended— 

(1) in paragraph (4), by adding at the end 
the following: ‘‘Except for compensation sub-

ject to review under paragraph (5), payments 
or other distributions under the plan to or 
for the benefit of insiders, senior executive 
officers, and any of the 20 next most highly 
compensated employees or consultants pro-
viding services to the debtor, shall not be ap-
proved except as part of a program of pay-
ments or distributions generally applicable 
to employees of the debtor, and only to the 
extent that the court determines that such 
payments are not excessive or dispropor-
tionate compared to distributions to the 
debtor’s nonmanagement workforce.’’; and 

(2) in paragraph (5)— 
(A) in subparagraph (A)(ii), by striking 

‘‘and’’ at the end; and 
(B) in subparagraph (B), by striking the pe-

riod at the end and inserting the following: 
‘‘; and 

‘‘(C) the compensation disclosed pursuant 
to subparagraph (B) has been approved by, or 
is subject to the approval of, the court as 
reasonable when compared to individuals 
holding comparable positions at comparable 
companies in the same industry and not dis-
proportionate in light of economic conces-
sions by the debtor’s nonmanagement work-
force during the case.’’. 
SEC. 302. LIMITATIONS ON EXECUTIVE COM-

PENSATION ENHANCEMENTS. 
Section 503(c) of title 11, United States 

Code, is amended— 
(1) in paragraph (1)— 
(A) by inserting ‘‘, a senior executive offi-

cer, or any of the 20 next most highly com-
pensated employees or consultants’’ after 
‘‘an insider’’; 

(B) by inserting ‘‘or for the payment of 
performance or incentive compensation, or a 
bonus of any kind, or other financial returns 
designed to replace or enhance incentive, 
stock, or other compensation in effect before 
the date of the commencement of the case,’’ 
after ‘‘remain with the debtor’s business,’’; 
and 

(C) by inserting ‘‘clear and convincing’’ be-
fore ‘‘evidence in the record’’; and 

(2) by amending paragraph (3) to read as 
follows: 

‘‘(3) other transfers or obligations, to or for 
the benefit of insiders, senior executive offi-
cers, managers, or consultants providing 
services to the debtor, in the absence of a 
finding by the court, based upon clear and 
convincing evidence, and without deference 
to the debtor’s request for such payments, 
that such transfers or obligations are essen-
tial to the survival of the debtor’s business 
or (in the case of a liquidation of some or all 
of the debtor’s assets) essential to the or-
derly liquidation and maximization of value 
of the assets of the debtor, in either case, be-
cause of the essential nature of the services 
provided, and then only to the extent that 
the court finds such transfers or obligations 
are reasonable compared to individuals hold-
ing comparable positions at comparable 
companies in the same industry and not dis-
proportionate in light of economic conces-
sions by the debtor’s nonmanagement work-
force during the case.’’. 
SEC. 303. ASSUMPTION OF EXECUTIVE BENEFIT 

PLANS. 
Section 365 of title 11, United States Code, 

is amended— 
(1) in subsection (a), by striking ‘‘and (d)’’ 

and inserting ‘‘(d), (q), and (r)’’; and 
(2) by adding at the end the following: 
‘‘(q) No deferred compensation arrange-

ment for the benefit of insiders, senior exec-
utive officers, or any of the 20 next most 
highly compensated employees of the debtor 
shall be assumed if a defined benefit plan for 
employees of the debtor has been terminated 
pursuant to section 4041 or 4042 of the Em-
ployee Retirement Income Security Act of 
1974, on or after the date of the commence-

ment of the case or within 180 days before 
the date of the commencement of the case. 

‘‘(r) No plan, fund, program, or contract to 
provide retiree benefits for insiders, senior 
executive officers, or any of the 20 next most 
highly compensated employees of the debtor 
shall be assumed if the debtor has obtained 
relief under subsection (g) or (h) of section 
1114 to impose reductions in retiree benefits 
or under subsection (d) or (e) of section 1113 
to impose reductions in the health benefits 
of active employees of the debtor, or reduced 
or eliminated health benefits for active or 
retired employees within 180 days before the 
date of the commencement of the case.’’. 
SEC. 304. RECOVERY OF EXECUTIVE COMPENSA-

TION. 
Title 11, United States Code, is amended by 

inserting after section 562 the following: 
‘‘SEC. 563. RECOVERY OF EXECUTIVE COMPENSA-

TION. 
‘‘(a) If a debtor has obtained relief under 

subsection (d) of section 1113, or subsection 
(g) of section 1114, by which the debtor re-
duces the cost of its obligations under a col-
lective bargaining agreement or a plan, fund, 
or program for retiree benefits as defined in 
section 1114(a), the court, in granting relief, 
shall determine the percentage diminution 
in the value of the obligations when com-
pared to the debtor’s obligations under the 
collective bargaining agreement, or with re-
spect to retiree benefits, as of the date of the 
commencement of the case under this title 
before granting such relief. In making its de-
termination, the court shall include reduc-
tions in benefits, if any, as a result of the 
termination pursuant to section 4041 or 4042 
of the Employee Retirement Income Secu-
rity Act of 1974, of a defined benefit plan ad-
ministered by the debtor, or for which the 
debtor is a contributing employer, effective 
at any time on or after 180 days before the 
date of the commencement of a case under 
this title. The court shall not take into ac-
count pension benefits paid or payable under 
of such Act as a result of any such termi-
nation. 

‘‘(b) If a defined benefit pension plan ad-
ministered by the debtor, or for which the 
debtor is a contributing employer, has been 
terminated pursuant to section 4041 or 4042 of 
the Employee Retirement Income Security 
Act of 1974, effective at any time on or after 
180 days before the date of the commence-
ment of a case under this title, but a debtor 
has not obtained relief under subsection (d) 
of section 1113, or subsection (g) of section 
1114, then the court, upon motion of a party 
in interest, shall determine the percentage 
diminution in the value of benefit obliga-
tions when compared to the total benefit li-
abilities before such termination. The court 
shall not take into account pension benefits 
paid or payable under title IV of the Em-
ployee Retirement Income Security Act of 
1974 as a result of any such termination. 

‘‘(c) Upon the determination of the per-
centage diminution in value under sub-
section (a) or (b), the estate shall have a 
claim for the return of the same percentage 
of the compensation paid, directly or indi-
rectly (including any transfer to a self-set-
tled trust or similar device, or to a non-
qualified deferred compensation plan under 
section 409A(d)(1) of the Internal Revenue 
Code of 1986) to any officer of the debtor 
serving as member of the board of directors 
of the debtor within the year before the date 
of the commencement of the case, and any 
individual serving as chairman or lead direc-
tor of the board of directors at the time of 
the granting of relief under section 1113 or 
1114 or, if no such relief has been granted, the 
termination of the defined benefit plan. 

‘‘(d) The trustee or a committee appointed 
pursuant to section 1102 may commence an 
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action to recover such claims, except that if 
neither the trustee nor such committee com-
mences an action to recover such claim by 
the first date set for the hearing on the con-
firmation of plan under section 1129, any 
party in interest may apply to the court for 
authority to recover such claim for the ben-
efit of the estate. The costs of recovery shall 
be borne by the estate. 

‘‘(e) The court shall not award postpetition 
compensation under section 503(c) or other-
wise to any person subject to subsection (c) 
if there is a reasonable likelihood that such 
compensation is intended to reimburse or re-
place compensation recovered by the estate 
under this section.’’. 
SEC. 305. PREFERENTIAL COMPENSATION TRANS-

FER. 
Section 547 of title 11, United States Code, 

is amended by adding at the end the fol-
lowing: 

‘‘(j) The trustee may avoid a transfer to or 
for the benefit of an insider (including an ob-
ligation incurred for the benefit of an insider 
under an employment contract) made in an-
ticipation of bankruptcy, or a transfer made 
in anticipation of bankruptcy to a consult-
ant who is formerly an insider and who is re-
tained to provide services to an entity that 
becomes a debtor (including an obligation 
under a contract to provide services to such 
entity or to a debtor) made or incurred on or 
within 1 year before the filing of the peti-
tion. No provision of subsection (c) shall con-
stitute a defense against the recovery of 
such transfer. The trustee or a committee 
appointed pursuant to section 1102 may com-
mence an action to recover such transfer, ex-
cept that, if neither the trustee nor such 
committee commences an action to recover 
such transfer by the time of the commence-
ment of a hearing on the confirmation of a 
plan under section 1129, any party in interest 
may apply to the court for authority to re-
cover the claims for the benefit of the estate. 
The costs of recovery shall be borne by the 
estate.’’. 

TITLE IV—OTHER PROVISIONS 
SEC. 401. UNION PROOF OF CLAIM. 

Section 501(a) of title 11, United States 
Code, is amended by inserting ‘‘, including a 
labor organization,’’ after ‘‘A creditor’’. 
SEC. 402. EXCEPTION FROM AUTOMATIC STAY. 

Section 362(b) of title 11, United States 
Code, is amended— 

(1) in paragraph (27), by striking ‘‘and’’ at 
the end; 

(2) in paragraph (28), by striking the period 
at the end and inserting ‘‘; and’’; and 

(3) by adding at the end the following: 
‘‘(29) of the commencement or continu-

ation of a grievance, arbitration, or similar 
dispute resolution proceeding established by 
a collective bargaining agreement that was 
or could have been commenced against the 
debtor before the filing of a case under this 
title, or the payment or enforcement of an 
award or settlement under such pro-
ceeding.’’. 

By Mr. GRASSLEY (for himself, 
Mr. KYL, Mr. CORNYN, Mr. LEE, 
Mr. PAUL, and Mr. COBURN): 

S. 3382. A bill to impose certain limi-
tations on consent decrees and settle-
ment agreements by agencies that re-
quire the agencies to take regulatory 
action in accordance with the terms 
thereof, and for other purposes; to the 
Committee on the Judiciary. 

Mr. GRASSLEY. Mr. President, I rise 
today to introduce important regu-
latory reform legislation. 

Recently, when describing the state 
of our economy, President Obama said 

that the private sector was ‘‘doing 
fine.’’ 

I disagree. I think that the American 
people disagree with the President’s 
statement. 

There are 12.7 million Americans un-
employed and another 8.2 million un-
deremployed. 5.4 million Americans 
have been unemployed for 27 weeks or 
more. 

That’s not ‘‘doing fine.’’ 
The Federal Government needs to do 

everything possible to create an envi-
ronment that will allow private sector 
employers to create jobs. To accom-
plish that, common sense would tell us 
that the government needs to remove 
barriers to job creation rather than 
erect new ones. The Federal Govern-
ment needs to listen to employers so it 
can learn from them exactly what it 
can do to help. 

Unfortunately, the Obama adminis-
tration hasn’t listened. In fact, unbe-
lievably it is actually doing the oppo-
site of what employers are saying they 
need. 

Employers are saying that they need 
relief from job killing regulations. 

For example, according to a Gallup 
survey, small-business owners in the 
United States are most likely to say 
that complying with government regu-
lations is the biggest problem facing 
them today. 

Indeed, the burden of regulations is 
overwhelming. Recently, the Small 
Business Administration estimated 
that the Federal regulatory burden has 
reached $1.75 trillion per year. 

So what has the Obama administra-
tion’s response been? 

It is planning to increase the number 
of regulations. 

The Obama administration’s regu-
latory agenda has thousands of regula-
tions in its production line, more than 
a hundred of which will have a major 
impact on the economy. Those are on 
top of more than one thousand regula-
tions already completed. 

I am sorry to say that the news gets 
even worse. On top of the thousands of 
new regulations it to impose, it ap-
pears that the administration is trying 
to get around the procedures governing 
how regulations are enacted. 

In recent years, consent decrees and 
settlement agreements have been used 
to circumvent the laws and procedures 
that govern how regulations are en-
acted and to speed up the process in 
ways that limit the public’s ability to 
fully participate and to exercise the 
rights guaranteed by our laws. 

These consent decrees or settlement 
agreements may come as a surprise to 
the regulated industry and the public. 
They usually establish truncated dead-
lines for the agency to promulgate a 
regulation. 

The lack of advance notice and the 
expedited schedule for the proposal and 
promulgation of regulations allows an 
agency to avoid the input that comes 
with meaningful public participation. 
It may also allow agencies to short-cir-
cuit the analytical requirements of 

regulatory process statutes, such as 
the Administrative Procedure Act. Ex-
pedited deadlines further allow agen-
cies to undercut the review of proposed 
regulations by the Office of Manage-
ment and Budget’s Office of Informa-
tion and Regulatory Affairs OIRA. 

The practice of using consent decrees 
and settlement agreements to enact 
regulations has become known as ‘‘sue- 
and-settle’’ litigation. 

The dangers of sue-and-settle litiga-
tion and of government by consent de-
cree are not a new problem. 

Nearly 30 years ago, Judge Malcom 
Wilkey of the D.C. Circuit warned 
about the dangers of collusive consent 
decrees. In his dissenting opinion in 
Citizens for a Better Environment v. 
Gorsuch, Judge Wilkey explained: 

Government by consent decree enshrines 
at its very center those special interest 
groups who are party to the decree. They 
stand in a strong tactical position to oppose 
changing the decree, and so likely will enjoy 
material influence on proposed changes in 
agency policy. 

As a policy device, then, government by 
consent decree serves no necessary end. It 
opens the door to unforeseeable mischief; it 
degrades the institutions of representative 
democracy and augments the power of spe-
cial interest groups. It does all of this in a 
society that hardly needs new devices that 
emasculate representative democracy and 
strengthen the power of special interests. 

Because the Obama administration is 
trying to dramatically increase the 
number of regulations, we must make 
sure that the laws and procedures gov-
erning rulemaking are followed and 
followed in a meaningful way. 

The debate about sue-and-settle liti-
gation is important because it raises 
questions about fairness, transparency 
and public participation in administra-
tive rulemaking. It also raises the 
issue of whether meaningful judicial 
review is taking place. 

Under the Administrative Procedure 
Act and other laws, the public and af-
fected persons, in particular, have a 
right to adequate notice and an oppor-
tunity to comment on a proposed regu-
lation. They also have a right to have 
their comments fully considered. 

However, when sue-and-settle litiga-
tion is used real, public participation is 
effectively eliminated. 

Generally speaking, the agreement 
on how to regulate is reached without 
the full input of the people and busi-
nesses that are affected. Discussions 
are held and agreements may be 
reached between government officials 
and special interest groups outside the 
public process. This is particularly true 
where career employees and political 
appointees at agencies share the agen-
da of the special interest group suing 
the agency and use the lawsuit as an 
opportunity to implement their com-
mon goals. 

Also, the negotiated deadlines for 
creating the new regulation can be so 
accelerated that the public’s comments 
might receive little or no true consid-
eration. 

Keep in mind that these regulations 
often involve complex scientific and 
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economic issues. Those issues cannot 
generally be fully and properly consid-
ered under a truncated time frame. 

Another fundamental aspect of rule-
making is the opportunity to challenge 
a decision by participating as an inter-
venor. However, with sue-and-settle 
litigation, special interest groups and 
the government may reach an agree-
ment before a lawsuit is even filed. 
This eliminates the opportunity for 
members of the public to intervene in 
the case to protect their interests. 

Even where a settlement occurs after 
affected parties may have been granted 
intervention, these parties have little 
or no chance to participate in settle-
ment discussions because they are not 
invited by the government and the spe-
cial interest groups. 

Moreover, when an agency creates a 
regulation through sue-and-settle liti-
gation, it reorganizes its work by 
promising to take specific actions at 
specific times, before or instead of 
other projects that may be of greater 
benefit to the public. 

Also, sue-and-settle litigation helps 
officials and administrations to avoid 
accountability. Instead of having to 
answer to the public for controversial 
regulations and policy decisions, offi-
cials are able to point to a court order 
and maintain that they were required 
or forced to promulgate a controversial 
regulation. 

The case of American Nurses Asso-
ciation v. Jackson is an example of the 
sue-and-settle phenomenon. 

In that case, a group of environ-
mental organizations sued the Environ-
mental Protection Agency, EPA, in De-
cember 2008, challenging the agency’s 
failure to create emissions standards 
for pollutants from power plants under 
the Clean Air Act. Subsequently, the 
Utility Air Regulatory Group, UARG, 
representing the utility industry, in-
tervened as a defendant in the case. 

On October 22, 2009, the plaintiffs and 
the EPA filed a proposed consent de-
cree. It was the result of a deal struck 
exclusively between them. They did 
not include the UARG in their discus-
sions. Although the judge expressed 
concerns about the exclusion of the 
UARG from the settlement discussions, 
she was satisfied when the plaintiffs 
and the EPA informed her that this 
practice was the ‘‘norm.’’ 

Under the consent decree, the EPA 
conceded that it had failed to perform 
a mandatory duty under the Clean Air 
Act by failing to issue a ‘‘maximum 
achievable control technology’’, 
MACT, regulation for power plants. 
The EPA pledged that it would issue a 
proposed regulation by March 16, 2011 
and a final regulation by November 16, 
2011. 

The UARG objected to the consent 
decree. It argued that the proposed de-
cree improperly limited the govern-
ment’s discretion because it required 
the EPA to find that standards under 
112(d) of the Clean Air Act were re-
quired. Consequently, the decree pre-
vented the agency from either declin-

ing to issue standards or adopting 
other standards instead of the more 
burdensome MACT standard. 

Although acknowledging the signifi-
cance of the UARG’s arguments, the 
judge nevertheless rejected them in its 
short opinion approving the consent 
decree. 

As to the language limiting the 
EPA’s discretion in the rulemaking, 
the judge stated that the EPA believed 
itself to be obligated to promulgate 
112(d) standards and, ‘‘and by entering 
this consent decree the Court [wa]s 
only accepting the parties’ agreement 
to settle, not adjudicating whether 
EPA’s legal position [wa]s correct.’’ 
The judge simply believed that ‘‘[i]f 
necessary, [the] UARG c[ould] chal-
lenge [the] EPA’s final rule and its 
legal position.’’ 

With regard to the UARG’s argument 
that the time frame within which the 
EPA proposed to carry out the rule-
making was insufficient, the judge 
noted that she ‘‘appreciate[d]’’ the con-
cern that the schedule was too short 
for the critical and expensive regu-
latory decisions that would be made. 
Nevertheless, she held that it was 
enough that the proposed consent de-
cree allowed for a change of the sched-
ule if needed. 

The judge’s reasoning on this point 
was interesting given that she ac-
knowledged in a footnote that under 
the consent decree, the UARG could 
not petition for an extension of the 
deadlines. 

In the end, the judge acknowledged 
that the concerns raised by the UARG 
were not insubstantial. However, she 
did not believe that she could gauge 
the adequacy, or lack thereof, of the 
schedule. Consequently, in a somewhat 
cavalier manner the judge concluded 
that: ‘‘[s]hould haste make waste, the 
resulting regulations will be subject to 
successful challenge’’. . . . If EPA 
needs more time to get it right, it can 
seek more time.’’ 

Unfortunately, it appears that the 
EPA’s proposed regulation contained 
significant errors. Indeed, the EPA did 
not analyze the impact of its regula-
tion on electric reliability or provide 
sufficient time for industry to do so. 

In November of 2011, the UARG 
brought its concerns to the judge, ask-
ing for relief from the consent decree. 

In particular, it argued that more 
time was needed to respond to the vo-
luminous comments submitted during 
the rulemaking process, to fix the seri-
ous flaws, and to then more carefully 
consider the promulgation of a rule 
with such serious and far-reaching con-
sequences. For example, the schedule 
under the consent decree only allowed 
104 days for the EPA to consider and 
respond to 20,000 unique, public com-
ments received before it published the 
final rule. In total, there were 960,000 
comments submitted. 

The UARG’s motion was supported 
by twenty-four states and Governor 
Terry Branstad on behalf of the people 
of Iowa. As part of their amicus brief, 

they pointed out that the American 
Coalition for Clean Coal Electricity, 
ACCCE, had estimated that the rule 
promulgated under the consent decree 
would result in the loss of 1.44 million 
jobs in the United States between 2013 
and 2020. Because of the rule, the 
ACCCE also predicts national elec-
tricity price increases in 2016 to aver-
age 11.5 percent, with an increase of 
23.5 percent in some regions. 

The EPA issued a final rule on De-
cember 21, 2011, and has argued that 
the UARG’s motion is moot. 

As it stands, the rule is among the 
most costly of rules ever promulgated 
by the EPA with the agency estimating 
that the annualized cost at $9.6 billion 
in 2015. Industry estimates are even 
higher. Petitions for reconsideration of 
the rule are pending and more lawsuits 
are likely. 

The EPA could have done it right the 
first time by crafting a sensible, work-
able rule that both protects the envi-
ronment and can be implemented with-
out causing unnecessary job losses or 
higher electricity prices for hard-work-
ing families. Instead, we have flawed, 
controversial regulation that may have 
to be rewritten. 

Although we don’t know how this 
will all turn out, we have to remember 
that the process by which this rule was 
created was the product of a consent 
decree. 

In sum, when special interest groups 
and agencies engage in sue-and-settle 
litigation, the end product is a regula-
tion that implements the priorities of 
the special interest groups. Moreover, 
these regulations are created under 
schedules that render notice-and-com-
ment rights a mere formality, elimi-
nating the opportunities for regulated 
entities, the public and the OIRA to 
have any input on the content of final 
regulations. 

That is why I’m introducing the Sun-
shine for Regulatory Decrees and Set-
tlements Act of 2012. Senators KYL, 
CORNYN, COBURN, LEE and PAUL are co-
sponsors of the bill. 

Representative BENJAMIN QUAYLE of 
Arizona has introduced a companion 
bill in the House. 

The Sunshine bill endeavors to solve 
the problems I have outlined. It does 
this by enacting reasonable pro-trans-
parency measures. I’ll just outline a 
few of those measures. 

First, the Sunshine bill provides for 
greater transparency, requiring agen-
cies publicly to post and report to Con-
gress information on sue-and-settle 
complaints, decrees and settlements. 

Second, the bill prohibits same-day 
filing of complaints and pre-negotiated 
consent decrees and settlement agree-
ments in cases seeking to compel agen-
cy action. Instead, it requires that con-
sent decrees and settlement agree-
ments be filed only after interested 
parties have been able to intervene in 
the litigation and join settlement ne-
gotiations and only after any proposed 
decree or settlement has been pub-
lished for notice and comment. 
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Third, the Sunshine bill requires 

courts considering whether to approve 
proposed consent decrees and settle-
ment agreements to account for public 
comments and compliance with regu-
latory process statutes and executive 
orders. This bill would facilitate public 
participation by allowing comment on 
any issue related to the matters al-
leged in the complaint or addressed in 
the proposed agreement. Government 
agencies would be required to respond 
to comments, and the court would as-
sess whether the proposed schedule al-
lows sufficient time for real and mean-
ingful, public comment on the regula-
tion. 

Fourth, the bill requires the Attor-
ney General or, where appropriate, the 
defendant agency’s head, to certify to 
the court that he or she has approved 
any proposed consent decree or settle-
ment agreement that includes terms 
that: convert into a duty a discre-
tionary authority of an agency to pro-
pose, promulgate, revise, or amend reg-
ulations, commit an agency to expend 
funds that have not been appropriated 
and budgeted, commit an agency to 
seek a particular appropriation or 
budget authorization, divest an agency 
of discretion committed to it by stat-
ute or the Constitution, or otherwise 
afford any relief that the court could 
not enter under its own authority. 

Finally, the Sunshine bill makes it 
easier for succeeding administrations 
to successfully move the courts for 
modifications of a prior administra-
tion’s consent decrees by providing for 
de novo review of motions to modify if 
the circumstances have changed. 

Sue-and-settle litigation damages 
the transparency, public participation 
and judicial review protections Con-
gress has guaranteed for all of our citi-
zens in the rulemaking process. 

Regulations are laws. The procedure 
and process used to create them are 
important. They are part of our sys-
tem. The American system of law-
making and judicial review is a model 
for the world. Our system should not be 
distorted or manipulated. 

Regulations must be made in the 
open, through the procedures and proc-
esses established under our laws. 

The Sunshine for Regulatory Decrees 
and Settlements Act will help to en-
sure that established and well-ground-
ed protections remain in place, while 
maintaining the government’s ability 
to enter into consent decrees and set-
tlement agreements, when appropriate. 

I urge all of my colleagues to work 
with me and to support this legisla-
tion. 

f 

AMENDMENTS SUBMITTED AND 
PROPOSED 

SA 2532. Mr. VITTER submitted an amend-
ment intended to be proposed by him to the 
bill S. 2237, to provide a temporary income 
tax credit for increased payroll and extend 
bonus depreciation for an additional year, 
and for other purposes; which was ordered to 
lie on the table. 

SA 2533. Mr. BARRASSO (for himself, Mr. 
HATCH, and Ms. SNOWE) submitted an amend-
ment intended to be proposed by him to the 
bill S. 2237, supra; which was ordered to lie 
on the table. 

SA 2534. Mr. COBURN submitted an 
amendment intended to be proposed by him 
to the bill S. 2237, supra; which was ordered 
to lie on the table. 

SA 2535. Mr. COBURN submitted an 
amendment intended to be proposed by him 
to the bill S. 2237, supra; which was ordered 
to lie on the table. 

SA 2536. Mr. COBURN submitted an amend-
ment intended to be proposed by him to the 
bill S. 2237, supra; which was ordered to lie 
on the table. 

SA 2537. Mr. COBURN (for himself and Mr. 
BURR) submitted an amendment intended to 
be proposed by him to the bill S. 2237, supra; 
which was ordered to lie on the table. 

SA 2538. Mr. KYL (for himself and Mr. 
THUNE) submitted an amendment intended to 
be proposed by him to the bill S. 2237, supra; 
which was ordered to lie on the table. 

SA 2539. Mr. KYL (for himself and Mr. 
THUNE) submitted an amendment intended to 
be proposed by him to the bill S. 2237, supra; 
which was ordered to lie on the table. 

SA 2540. Mr. KYL submitted an amend-
ment intended to be proposed by him to the 
bill S. 2237, supra; which was ordered to lie 
on the table. 

SA 2541. Mr. PAUL submitted an amend-
ment intended to be proposed by him to the 
bill S. 2237, supra; which was ordered to lie 
on the table. 

SA 2542. Mr. SANDERS submitted an 
amendment intended to be proposed to 
amendment SA 2521 proposed by Mr. REID 
(for Ms. LANDRIEU) to the bill S. 2237, supra; 
which was ordered to lie on the table. 

SA 2543. Mr. SANDERS submitted an 
amendment intended to be proposed to 
amendment SA 2521 proposed by Mr. REID 
(for Ms. LANDRIEU) to the bill S. 2237, supra; 
which was ordered to lie on the table. 

SA 2544. Mr. WYDEN submitted an amend-
ment intended to be proposed by him to the 
bill S. 2237, supra; which was ordered to lie 
on the table. 

SA 2545. Mr. MANCHIN (for himself and 
Mr. BEGICH) submitted an amendment in-
tended to be proposed by him to the bill S. 
2237, supra; which was ordered to lie on the 
table. 

SA 2546. Mrs. SHAHEEN (for herself and 
Mr. PORTMAN) submitted an amendment in-
tended to be proposed by her to the bill S. 
2237, supra; which was ordered to lie on the 
table. 

SA 2547. Mr. ROBERTS (for himself, Mr. 
HATCH, Mr. RUBIO, Mr. BURR, Ms. COLLINS, 
Mr. BROWN of Massachusetts, Mr. COBURN, 
Mr. ALEXANDER, and Mr. KIRK) submitted an 
amendment intended to be proposed by him 
to the bill S. 2237, supra; which was ordered 
to lie on the table. 

SA 2548. Mr. WYDEN submitted an amend-
ment intended to be proposed to amendment 
SA 2521 proposed by Mr. REID (for Ms. LAN-
DRIEU) to the bill S. 2237, supra; which was 
ordered to lie on the table. 

SA 2549. Ms. SNOWE (for herself and Mr. 
COBURN) submitted an amendment intended 
to be proposed to amendment SA 2521 pro-
posed by Mr. REID (for Ms. LANDRIEU) to the 
bill S. 2237, supra; which was ordered to lie 
on the table. 

SA 2550. Ms. SNOWE (for herself and Mr. 
COBURN) submitted an amendment intended 
to be proposed to amendment SA 2521 pro-
posed by Mr. REID (for Ms. LANDRIEU) to the 
bill S. 2237, supra; which was ordered to lie 
on the table. 

SA 2551. Ms. SNOWE (for herself and Mr. 
COBURN) submitted an amendment intended 
to be proposed to amendment SA 2521 pro-

posed by Mr. REID (for Ms. LANDRIEU) to the 
bill S. 2237, supra; which was ordered to lie 
on the table. 

SA 2552. Ms. SNOWE (for herself and Mr. 
COBURN) submitted an amendment intended 
to be proposed to amendment SA 2521 pro-
posed by Mr. REID (for Ms. LANDRIEU) to the 
bill S. 2237, supra; which was ordered to lie 
on the table. 

SA 2553. Mr. REID (for Mrs. GILLIBRAND 
(for herself, Mr. ISAKSON, Mr. CHAMBLISS, and 
Mr. DURBIN)) proposed an amendment to the 
bill H.R. 2527, to require the Secretary of the 
Treasury to mint coins in recognition and 
celebration of the National Baseball Hall of 
Fame. 

f 

TEXT OF AMENDMENTS 
SA 2532. Mr. VITTER submitted an 

amendment intended to be proposed by 
him to the bill S. 2237, to provide a 
temporary income tax credit for in-
creased payroll and extend bonus de-
preciation for an additional year, and 
for other purposes; which was ordered 
to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. SUSPENSION OF FINES FOR FIRST-TIME 

PAPERWORK VIOLATIONS BY SMALL 
BUSINESS CONCERNS. 

Section 3506 of title 44, United States Code 
(commonly referred to as the ‘‘Paperwork 
Reduction Act’’), is amended by adding at 
the end the following: 

‘‘(j) SMALL BUSINESSES.— 
‘‘(1) SMALL BUSINESS CONCERN.—In this sub-

section, the term ‘small business concern’ 
has the same meaning given as in section 3 
of the Small Business Act (15 U.S.C. 632). 

‘‘(2) IN GENERAL.—In the case of a first- 
time violation by a small business concern of 
a requirement regarding the collection of in-
formation by an agency, the head of the 
agency shall not impose a civil fine on the 
small business concern unless the head of the 
agency determines that— 

‘‘(A) the violation has the potential to 
cause serious harm to the public interest; 

‘‘(B) failure to impose a civil fine would 
impede or interfere with the detection of 
criminal activity; 

‘‘(C) the violation is a violation of an inter-
nal revenue law or a law concerning the as-
sessment or collection of any tax, debt, rev-
enue, or receipt; 

‘‘(D) the violation was not corrected on or 
before the date that is 6 months after the 
date on which the small business concern re-
ceives notification of the violation in writ-
ing from the agency; or 

‘‘(E) except as provided in paragraph (3), 
the violation presents a danger to the public 
health or safety. 

‘‘(3) DANGER TO PUBLIC HEALTH OR SAFE-
TY.— 

‘‘(A) IN GENERAL.—In any case in which the 
head of an agency determines under para-
graph (2)(E) that a violation presents a dan-
ger to the public health or safety, the head 
of the agency may, notwithstanding para-
graph (2)(E), determine not to impose a civil 
fine on the small business concern if the vio-
lation is corrected not later than 24 hours 
after receipt by the owner of the small busi-
ness concern of notification of the violation 
in writing. 

‘‘(B) CONSIDERATIONS.—In determining 
whether to allow a small business concern 24 
hours to correct a violation under subpara-
graph (A), the head of an agency shall take 
into account all of the facts and cir-
cumstances regarding the violation, includ-
ing— 

‘‘(i) the nature and seriousness of the vio-
lation, including whether the violation is 
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