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amendment that while tangential to
the overall reform of the Postal Serv-
ice, making sure these retirees get
their benefits in a timely manner is
something on which we should all
agree.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. LIEBERMAN. Mr. President, I
thank my friend from Virginia most
importantly for focusing our atten-
tion—I know Senator COLLINS and Sen-
ator AKAKA have also been involved in
this—on this unacceptable situation,
where Federal employees are retiring.
Because of a lot of failures here, the
failure to implement an effective—it is
2012—electronic system for this pur-
pose, this paper processing, meaning
that people have to wait these very
long times after they retire, while they
are waiting, they are getting a signifi-
cantly reduced benefit which causes
real hardship.

The Senator from Virginia is abso-
lutely right. We mandate in this bill,
the underlying bill, that the Postal
Service accept the goal of 18 percent in
reduction of workforce. The total num-
ber of career employees in the U.S.
Postal Service is about 545,000, and 18
percent comes out to around 100,000,
which is our goal for reduction. This
has to happen if the Postal Service is
going to get back in balance. Because
as Senator COLLINS said earlier today,
80 percent of the operating budget of
the Postal Service is personnel costs.
Obviously, it is a labor-intensive oper-
ation. So we are going to have another
100,000 people. In fact, it keeps going.
By 2017, we will have—from now, this
year, we will have a total of 138,000
postal employees eligible to retire. The
Postal Service is going to have to work
to incentivize them to retire so the
service overall can stay in balance.

I wish to thank Senator WARNER be-
cause we have worked very well to-
gether on a modification to his amend-
ment, which I think most significantly
will require the Office of Personnel
Management to submit a report to
Congress related to the completion of
retirement claims for postal annu-
itants, to keep the pressure on them to
end this inhumane—in many cases, un-
acceptable—situation.

I know when the proper time comes,
we intend to support this modified
amendment. It strengthens the bill. It
does the right thing. I thank the Sen-
ator from Virginia for expressing his
intention to support the overall bill.

I yield the floor.

The PRESIDING OFFICER (Mr.
UDALL of New Mexico.) The Senator
from Maine.

Ms. COLLINS. Mr. President, I too
wish to commend the Senator from
Virginia for offering this amendment
in conjunction with the Senator from
Maryland. I wrote to OPM in July of
last year about this very issue. I was
very concerned about reports in my
own State and from the Washington
Post about the tremendous backlog at
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OPM in processing the retirement ap-
plications of Federal and postal work-
ers, and this is just wrong.

As the Senator’s statement shows, it
has caused some real hardship to indi-
viduals. So I was pleased the chairman
and I could work with the Senator to
modify his amendment so it would be
germane to this bill. I look forward, at
the appropriate time, to working with
the chairman to accept the amend-
ment.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. I want to thank the
chair and the ranking member for
working with me on this amendment to
get it appropriately modified. This an
area that I think there is broad bipar-
tisan consensus, that we need to make
sure—whether postal workers or other
workers in the Federal system—that
when they choose to retire, they can
expect those retirement benefits in a
timely manner.

I wish to again commend the chair
and the ranking member for the fact
that putting in place this very reason-
able plan that is going to encourage
the voluntary retirements of that ap-
proximate 18 percent of the work-
force—109,000 I believe it amounts to—
is going to be a lot easier to make that
sell if those postal workers can then
expect to receive their retirement ben-
efits in a timely manner. I think if
they are hearing the current scuttle-
butt that they may have to wait 12 to
18 months to get their retirement bene-
fits, it becomes a much harder effort
for the Postmaster and the manage-
ment of the Postal System to make—
even if they got the right incentives in
place—to kind of get over that hump if
they have to wait a long time.

So I very much thank again the chair
and ranking member, Senator LIEBER-
MAN and Senator COLLINS, for their
support, and I think trying to shine a
light, not only on the Postal System
but vis-a-vis how other Federal agen-
cies are doing will be important. I look
forward to working with them. I know
they both focused on this issue in the
past. I hope to lend my assistance to
make sure we get this fixed.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. LIEBERMAN. Mr. President,
thanks to the Senator from Virginia.
He makes a very important point: Of
the $19 billion in savings that the Post-
al Service itself believes will result an-
nually as of 2016, $8.1 billion will come
from the reduction in salaries paid be-
cause of retirements that are in-
centivized under this bill.

It is common sense that if a worker
is thinking about retiring and hears
there is such a backlog that they are
only going to get half of what they de-
serve for their pension until the paper-
work has cleared, they are probably
not going to rush to retire, and, there-
fore, we are going to save less money.

We are approaching the hour of 2. Ac-
cording to the unanimous consent that
governs our activities today in the
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Senate, we are going to go to another
matter, the NLRB rule. I wish to thank
particularly Senator SESSIONS and Sen-
ator WARNER who came to the floor to
discuss their amendments. Senator
CoLLINS and I will return at 4. We will
be here until 5, when we go to the dis-
cussion of a judicial nomination. Then,
we will be here after the vote tonight
as late as anybody is here to discuss
and debate amendments before we go
to the vote tomorrow.

I thank the Chair. I thank my friend
from Maine.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. ENZI. Mr. President, I ask unani-
mous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

PROVIDING FOR CONGRESSIONAL
DISAPPROVAL OF THE RULE
SUBMITTED BY THE NLRB RE-
LATING TO REPRESENTATION
ELECTION PROCEDURES—MOTION
TO PROCEED

Mr. ENZI. Mr. President, I make a
motion to proceed to S.J. Res. 36.

The PRESIDING OFFICER. The
clerk will state the resolution by title.

The assistant legislative clerk read
as follows:

Motion to proceed to S.J. Res. 36, a joint
resolution providing for congressional dis-
approval, under chapter 8 of title V, United
States Code, of the rule submitted by the Na-
tional Labor Relations Board relating to rep-
resentation election procedures.

The PRESIDING OFFICER. Under
the previous order, there will be 2
hours of debate equally divided and
controlled between the two leaders or
their designees.

The Senator from Wyoming is recog-
nized.

Mr. ENZI. Mr. President, I rise today
to ask for disapproval to stop the Na-
tional Labor Relations Board’s ambush
election rule. This rule I have been ob-
jecting to was put into place by an
NLRB that is bound and determined to
stack the odds against American em-
ployees and to put employers and em-
ployees in an unfair situation. Despite
the fact that unemployment has re-
mained above 8 percent for the past 3
years, and small business growth is the
most important factor in reversing the
lackluster trend, the National Labor
Relations Board has chosen to impose
new rules to aid big labor at the ex-
pense of employers, and particularly
small business employers and the jobs
they would create.

If the Senate does not act now to
stop this rule by passing my resolu-
tion, it will go into effect on Monday,
April 30, 10 months after it was first
proposed. The changes that are being
made are going to be a big surprise for
the employers and employees who get
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caught in this net, particularly, as I
mentioned, the small employers who do
not have the human resource depart-
ments or in-house counsel. I would ex-
pect that we elected representatives of
the people are going to face a lot of
questions about what we did to stop
this blatant effort to stack the odds in
big labor’s favor—and we will be asked.
This rule will shift the law signifi-
cantly in favor of big labor.

Let me take a moment to explain.
Under current practice, there is a 25-
day waiting period between the setting
of an election by a hearing officer and
the actual secret ballot election. Em-
ployers could use this time to famil-
iarize themselves with the require-
ments and restrictions of the law. This
is very important because there are
many ways that an unknowledgeable
employer with the best intentions
could make a misstep that would be
heavily penalized by the NLRB. Em-
ployers also use the time to commu-
nicate with their employees about the
decision they are making and correct
misstatements and falsehoods that
they may be hearing from union orga-
nizers.

Parties also use this time to seek re-
view of a decision made by a hearing
officer or an NLRB regional director.
Under the new regulation, the 25-day
waiting period is abolished and em-
ployers may face an election in as few
as 10 days.

Is it fair to the employees to only
have 10 days to learn how this will af-
fect his or her life, and how much of his
or her money this will cost?

Under current law, both parties are
able to raise issues about the election
at a preelection hearing, covering such
issues as which employees should be in-
cluded in the bargaining unit and
whether particular employees are actu-
ally supervisors. Under the new regula-
tion, parties will be barred from raising
these questions until after the election.
Employees will be forced to vote with-
out knowing which other employees
will actually be in the bargaining unit
with them. This is important informa-
tion that weighs heavily in most em-
ployees’ vote.

Additionally, because of the NLRB’s
decision to allow micro-unions, such as
specialty health care, unions will es-
sentially be granted any bargaining
unit they design and employers will
have a very limited time to weigh in.

Under current law, when either party
raises preelection issues, they are al-
lowed to submit evidence and testi-
mony and file posthearing briefs for
the hearing officer to consider, and
have 14 days in which to appeal deci-
sions made with respect to that elec-
tion.

Under the new regulation, the hear-
ing officer is given the broad discretion
to bar all evidence and testimony unre-
lated to the question of representation
and all postelection briefs, and no ap-
peals or requests for stays are allowed.
This can be quite a disadvantage for
employees as well.
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What this all adds up to is an ex-
tremely small window of time from fil-
ing a petition to the actual election,
little opportunity for employers to
learn their rights or communicate with
employees their rights, and less oppor-
tunity for employees to research the
union and the ramifications of forming
a union. The NLRB is ensuring that the
odds are stacked against employees
and businesses. This vote is an oppor-
tunity to tell the NLRB to reverse
course.

If we pass this resolution, as I hope
we will, the Senate will not be the only
branch of government telling the
NLRB it is off track. Last month, a
District of Columbia Federal court told
the NLRB that several provisions of its
notice-posting regulation were well ex-
ceeding their authority and struck
them down. This was a judge appointed
by President Obama. Two weeks ago,
another Federal court—this time in
South Carolina—also ruled against the
NLRB. It found that the entire notice-
posting regulation violated congres-
sional intent. Following up on these
two rulings, the DC Court of Appeals
stayed the entire rule until appeals are
completed. The court in that case was
frustrated that the NLRB did not post-
pone the rule itself, given the multiple
negative treatments in the courts.

Unfortunately, that reckless sense of
blind mission is consistent with this
administration’s NLRB. It is kind of
like ““Thelma and Louise’ driving off a
cliff. I, for one, don’t want to see the
NLRB drive our economy off a cliff. I
hope this resolution will pull them
back and encourage them to focus on
their statutory mission.

The NLRB enforces the National
Labor Relations Act, which is the care-
fully balanced law that protects the
rights of employees to join or not join
a union, and also protects the rights of
employers to free speech and unre-
stricted flow of commerce. Since it was
enacted in 1935, changes to this statute
have been rare. When they have oc-
curred, it has been the result of careful
negotiations with stakeholders. This
change is one-sided and super quick—
an ambush to set up ambush elections.

The National Labor Relations Board
is not an agency that typically issues
regulations. Listen to this: In fact, in
over 75 years the National Labor Rela-
tions Board has finalized only three
regulations through formal rule-
making, two of which occurred last
year. Let me repeat that. In over 75
years, the National Labor Relations
Board has finalized three regulations
through informal rulemaking, and two
of them occurred just last year—under
this current National Labor Relations
Board. As I mentioned, one of those
was already struck down by one court
and stayed by another.

Most of the questions that come up
under the law are handled through de-
cisions of the board. Board decisions
often do change the enforcement of the
law significantly, but they are issued
in response to an actual dispute and
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question of law. In contrast, the am-
bush election is not a response to a real
problem because the current election
process for certifying whether employ-
ees want to form a union is not broken.
This rule was not carefully negotiated
by stakeholders. Instead, it was final-
ized in just over 6 months despite the
fact it drew over 65,000 comments in
the 2-month period after it was first
proposed.

Labor law history provides an inter-
esting contrast to this rushed regu-
latory approach. In the late 1950s, Con-
gress became concerned about undemo-
cratic practices, labor racketeering,
and mob influence in certain labor
unions. To address this the Senate cre-
ated a special committee—the Select
Committee on Improper Activities in
the Labor or Management Field. That
operated for 3 years and heard more
than 1,500 witnesses over 270 days of
hearings.

Based upon their investigations, the
Senate negotiated and passed legisla-
tion to protect the rights of rank-and-
file union members and employers. The
legislation is known as the Landrum
Griffin Act.

The issue of how long a period of
time there should be between the re-
quest for an election and the actual
election came up during those negotia-
tions. My colleagues may be surprised
to learn it was Senator John F. Ken-
nedy who argued vigorously for a 30-
day waiting period prior to the elec-
tion. As he said:

There should be at least a 30 day interval
between the request for an election and the
holding of an election . . . in which both par-
ties can present their viewpoints. . . . . The
30 day waiting period is an additional safe-
guard against rushing employees into an
election where they are unfamiliar with the
1ssues.

Again, that was a quote by Senator
John F. Kennedy. Fairness to the em-
ployees—that is what Senator John F.
Kennedy was talking about. The 30-day
waiting period provision he supported
did not ultimately become part of the
law, and, obviously, it is not a law
today. Instead, the NLRB adopted a
practice of a 25-day waiting period in
almost every case. But this caution
about the need for employees to have a
chance to become familiar with the
issues is just as true today.

Employees who are not aware of the
organizing activity at their worksite,
and even those who are, need to have
an opportunity to learn about the
union they may join. They will want to
research the union to ensure it has no
signs of corruption. They will want to
know how other work sites have fared
with this union and whether they can
believe the promises the union orga-
nizers may be extending. Employees
should have every chance to under-
stand the impact of unionization.

For example, they will no longer be
able to negotiate a raise individually
with their employer. Doing their jobs
better than a fellow employee may no
longer bring any benefit whatsoever.
Union rules may even hinder sales.
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I once had an opportunity to visit a
shoe factory. I was in the retail shoe
business, and we visited a shoe factory.
As we went through it, I saw some
boxes of some of the shoes we normally
carry and was kind of interested in
what the new fashion looked like. So I
went over and opened a box, and the
roof caved in. Not actually, but it
seemed as if the roof caved in because
it had to be somebody who had union
authority to open that box. It couldn’t
be the supervisor. So I actually shut
down the factory for about 30 minutes
just by picking up a box to look at the
shoes that were probably going to be
coming to my store at one point in
time.

Grievances cannot be  brought
straight to the employer but will, in-
stead, have to go through the filter of
union management. Once the union is
certified, the National Labor Relations
Board has instituted significant re-
strictions for when it may be decerti-
fied; in other words, when the employ-
ees can fire a union as their representa-
tive. Employees are barred from peti-
tioning for decertification for a full
year after the election and barred as
well throughout the term of the collec-
tive bargaining agreement. So there is
a very small window in which employ-
ees have any opportunity to get rid of
a union they do not support. They are
going to be rushed into judgment, and
then they are stuck with it.

Four decades ago Senators recog-
nized employees deserved the oppor-
tunity to gather this and all other rel-
evant information before casting their
votes. Unfortunately, the NLRB is
choosing to ignore this caution, and
rank-and-file employees will suffer.
Fairness to the employee?

This situation is exactly what the
Congressional Review Act was intended
for. When an agency takes regulatory
action that is not supported by the
people and their representatives, the
Congressional Review Act gives Con-
gress the chance to repeal that regula-
tion.

In this case those advocating for the
rule are doing so because they cannot
pass the bill they really want, which is
card check. Card check is where you
have people go in and stand over em-
ployees’ shoulders while they check a
box that says they want to be in a
union. Then, with enough signatures or
enough boxes checked, there is no se-
cret ballot election. So many have re-
ferred to this as ‘‘back-door card
check’”—this particular NLRB regula-
tion—and for good reason. Both pro-
posals seek to restrict all communica-
tion with employees prior to a union
election for union organizers only.
Under both scenarios, employees are
likely to hear only one side of the
story, and employers can be cut out of
the process altogether.

But the other side could not pass
card check because once the American
public found out about what they were
trying to do, they objected. It took a
little while because the card check leg-
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islation was deceptively named ‘‘The
Employee Free Choice Act.” In reality
it would have forced employees into
the exact opposite of free choice. Any
Senator who opposed this card check
legislation should also be voting for
this resolution to stop ambush elec-
tions.

Another reason the Congressional
Review Act was designed for just this
situation is there is simply no other
way we would be allowed to have a vote
on this issue in this Senate. Back in
December, the House of Representa-
tives passed Chairman KLINE’s legisla-
tion that would have effectively killed
the ambush election regulation and
codified a 35-day waiting period before
an election. The Workforce Democracy
and Fairness Act was passed with bi-
partisan support, but it has no chance
of being called up for a vote in the Sen-
ate. So this vote is the one chance Sen-
ators will have to stand up for employ-
ees and small businesses that want
fairness.

By any measure, the current law and
certification system provides that fair-
ness. The National Labor Relations
Board keeps data on elections timing
and sets up annual targets to process
elections and decide complaints swift-
ly. Last year, they exceeded two of
those targets and came within three-
tenths of a percentage point of meeting
the third. There is simply no justifica-
tion for this regulation.

Last year, initial elections and union
representation elections were con-
ducted in a median of 38 days after the
filing of the petition. Almost 92 percent
of all initial elections were conducted
within 56 days of the filing of the peti-
tion. Not only are the vast majority of
elections occurring in a timely fashion,
but unions are winning more than ever.
Unions win more than 71 percent of
elections—their highest win rate on
record. The current system does not
disadvantage labor unions at all, but it
does ensure employees—whose right it
is to make the decision of whether or
not to form a union—have a full oppor-
tunity to hear from both sides about
the ramifications of that decision.

This resolution will preserve the fair-
ness and swift resolution of claims
which occur under current law. It will
not disadvantage unions or roll back
any rights. Let me repeat that: This
resolution will not disadvantage unions
or roll back any rights. What it will do
is prevent the small business employ-
ers in America from being ambushed
and employees from being misled with
insufficient information into union
contracts they cannot get out of.

Under a successful Congressional Re-
view Act disapproval, the agency in
question is prohibited from issuing any
substantially similar regulation. That
means the National Labor Relations
Board could not just reissue this regu-
lation and could not finalize many of
the other bad ideas they initially pro-
posed. I will be speaking about some of
those later on in this debate.

Let’s not wait for the courts to strike
down this rule, as they have the
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NLRB'’s other regulatory effort—which
would make two out of three in the
last 75 years. With the President’s ap-
pointment of the National Labor Rela-
tions Board members when we were not
in a Senate recess period, the Senate
did not confirm the people pushing this
effort—though, mostly, this was done
by previous board members. But with
the President’s recess appointments in
place, the National Labor Relations
Board is poised to push forward other
bad ideas aimed at helping union
bosses, not employees, and not job cre-
ators. It is time to stop this agency
and level the odds.

I am pleased to have 44 fellow Sen-
ators cosponsoring this resolution. I
will now yield time to other Members
who would like to speak in favor of it,
first allowing the Senator from Iowa,
the chairman of the committee, an op-
portunity to speak, probably, against
it.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. HARKIN. Mr. President, I yield
myself whatever time I may consume.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HARKIN. Mr. President, I also
want to clear up one parliamentary
question. The occupant of the chair
stated we had 2 hours evenly divided. I
believe that is today. But on the agree-
ment for the entire debate on the Con-
gressional Review Act, if I am not mis-
taken, it is 4 hours evenly divided.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. HARKIN. I thank the Chair.

Mr. President, this Congressional Re-
view Act challenge is the latest chap-
ter in an unprecedented Republican as-
sault on unions. The amount of time
this Congress has wasted scrutinizing
and bullying the National Labor Rela-
tions Board over the last 2 years is
simply astonishing. This time the de-
bate is about whether the NLRB acted
appropriately when it streamlined its
procedures for setting up a union elec-
tion and eliminated unnecessary bu-
reaucracy to make the agency more ef-
ficient.

This seems like a commonsense and
logical step that if taken by any other
agency my colleagues on both sides of
the aisle would be applauding as a step
forward for good government and effi-
ciency. But because these reforms were
put forward by the NLRB—an agency
my Republican colleagues seem to do
anything to undermine—we are all
standing here today debating the mer-
its of this eminently sensible action. It
is a real shame.

At a time when we should be working
together to rebuild our economy and
addressing the real challenges facing
working families across this Nation,
instead Republicans are distracting
this body with partisan attacks on the
National Labor Relations Board and on
unions.
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I would welcome the opportunity to
spend this time on the Senate floor de-
bating how to make life better for mid-
dle-class families. I would even wel-
come the opportunity to have a real de-
bate about unions and the important
role they play in our country. What I
deeply regret is that we are instead
going to spend time discussing the wild
misinformation that has been spread
about National Labor Relations Board
rules that were properly undertaken,
well within the agency’s authority and
completely sensible. So let me take a
moment to try to set the record
straight.

In December, after receiving public
input, the NLRB announced that some
internal agency procedures governing
union elections would be changed.
These are modest changes that not
only make the procedures more ration-
al and efficient but also ensure that
workers and employers alike will have
an opportunity to make their voices
heard in an environment free of intimi-
dation. These changes, while modest,
are desperately needed. They will ad-
dress the rare but deeply troubling sit-
uation where an unscrupulous em-
ployer uses delay and frivolous litiga-
tion to try to keep workers from get-
ting a fair election. Let me briefly ex-
plain how the process works and how
the new rules will help.

Ever since the passage of the Na-
tional Labor Relations Act in 1935,
workers have had a Federally protected
right to choose whether to form a
union, and our national policy, as stat-
ed in that act, has been to encourage
collective bargaining. Workers who are
interested in forming a union can re-
quest an election if at least 30 percent
of the workers in that workplace sign a
petition and present that to the Na-
tional Labor Relations Board. About 90
percent of the time, the employer and
the union reach an agreement covering
when the election will be held, the tim-
ing of it, and who is in the bargaining
unit.

That is the ideal situation. That is
what happens the majority of the time.
Although we would never know it from
the rhetoric surrounding these rules,
the new procedures address only the
roughly 10 percent of situations where
these preelection issues are in dispute
and the rules say nothing about 90 per-
cent of the elections, where the two
parties reach a voluntary agreement on
election terms.

This chart shows us only a tiny frac-
tion of election petitions will be af-
fected by these rules. As I said, 90 per-
cent of the time the proposed union
and the employers reach an agreement
when the election is going to be held,
how it is going to be held and other
procedures. They voluntarily agree on
that. Only 10 percent of the time do we
have employers, some that are highly
unscrupulous that will do anything to
prevent their workers from having any
kind of a voice in the running of the fa-
cility, that go to extreme lengths to
frustrate the will of those who want to
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form a union. Again, the rules we are
talking about don’t even affect 90 per-
cent of the businesses.

This 10 percent of the time when the
parties can’t reach an agreement, the
NLRB then holds a hearing to decide
who should be in the bargaining unit.
The NLRB’s proposed rules deal with
the mechanics of that hearing and they
attempt to cut back on the frivolous
litigation that has plagued the hearing
process. That is the proposed rule.
They deal with the mechanics of that
and cut back on this frivolous litiga-
tion. Under the old rules, management
could litigate every single issue they
could imagine at the preelection hear-
ing. They could file posthearing briefs
over any issue no matter how minor,
and they could appeal any decision to
the NLRB here in Washington. In many
cases, the election would be put on
hold while the Board reviewed the case.
The workers then had to wait for the
resolution of this litigation before they
could even vote.

When the management side took ad-
vantage of every opportunity for delay,
the average time before workers could
vote was 198 days. Again, we are talk-
ing about this 10 percent. When man-
agement took advantage of every op-
portunity, the average time before
workers could even vote was 198 days.
We have some cases where it has been
as long as 13 years before employees
were able to vote in a union election.
While the election process drags on,
workers are often subjected to harass-
ment, threats, and, yes, firing.

A study by the Center for Economic
and Policy Research found that, among
workers who openly advocate for a
union during an election campaign, one
in five is fired. We know what kind of
signal that sends to the rest of the
workers. A Cornell University study
found that workers were required to at-
tend an average of ten anti-union
meetings during worktime before the
election. By law, workers have the
right to organize. As I said, our official
policy, as stated in the National Labor
Relations Act, is to encourage collec-
tive bargaining, but in practice we
allow delay and intimidation to make
that right meaningless.

The current NLRB election reforms
do not solve this problem entirely, but
nevertheless they are an important
step forward. They help clear the bu-
reaucratic redtape that has wasted
government resources and denied work-
ers the right to a free choice. Under the
new rules, employers and unions can
still raise their concerns about the pe-
tition at a preelection hearing, but
they can’t play games to stall the elec-
tion. For example, under the new rules,
employers can’t waste time before the
election arguing over whether an indi-
vidual worker is eligible to vote. That
worker then can vote a provisional bal-
lot, and the two sides can debate the
issue after the election if it matters to
the outcome. What we have had in the
past is, let’s say we had a proposed bar-
gaining unit that was 200 people. Let’s
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say they got 100 of them to sign a peti-
tion. They usually try to get about 50
percent. They present it to the NLRB.
Management then says: Person A
shouldn’t be in that bargaining unit be-
cause they are a supervisor, and person
B over here shouldn’t be in here be-
cause that person is a clerk and not a
handler—or whatever it might be that
wouldn’t correspond to the bargaining
unit.

Let’s say they raise that issue on five
people. Under the present situation,
they could then take this to the NLRB,
have hearings on each one of those. If
they didn’t like the outcome, they
could then take it to Washington, DC
and drag it out.

Under the new rules, what they
would say is: OK. If management is
challenging those five people, we will
set their ballots aside, and we will have
an election. If the election was 150 to 20
that they form a union, then those 5
wouldn’t make any difference one way
or the other. But if the election were
close and those five would, then the
NLRB would step in and say: Wait a
minute. The certification would be put
on hold until they decided whether
those people were rightfully in the bar-
gaining unit to vote. Again, these are
some of the games that have been
going on.

Another example is appeals. All par-
ties still have the right to appeal any
decision they disagree with. But now,
all appeals would be consolidated after
the election, which allows the Board to
conserve its resources and Kkeep the
election process moving forward.

These commonsense changes remove
unnecessary delays from the process,
they cut down on frivolous legal chal-
lenges, and give workers the right to a
fair up-or-down vote in a reasonable pe-
riod of time. The new rules don’t en-
courage unionization and they don’t
discourage it. They just give workers
the ability to say yes or no, without
having to wait several months or even
years to do so.

There is rampant misinformation
about this rule. To be clear, the rule
does not allow a so-called ambush elec-
tion, where an employer is taken by
surprise and has no ability or oppor-
tunity to communicate with workers
about the pros and cons of a union. As
anyone who has ever been around a
workplace that is part of an organizing
drive would know, employers always
know what is going on, and they have
ample opportunity to express their
views. They can require their workers
to listen to an anti-union message all
day long every day, and that is per-
fectly legal, while the union isn’t even
allowed into the facility to talk to
other workers.

This rule also does not change the
content of what an employer can or
cannot say to its workers. It doesn’t re-
strict an employer’s free speech rights
in any way.

Finally—I wish to make this clear—
the rule does not mandate that elec-
tions be held within any particular
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timeframe. For anyone who has actu-
ally read the new rules, it is clear it
does nothing of the sort.

What these rules do accomplish is to
help ensure that employers and em-
ployees have a level playing field,
where corporate executives and rank-
and-file workers alike have an equal
chance to make their case for or
against a union. Some workplaces will
choose a union, some will not. But pro-
tecting the right of workers to make
that choice brings some balance and
fairness to the system. Indeed, many
employers have recognized that the
new rules are fair and balanced. Catho-
lic Health Care West, a health care
company with 31,000 employees, filed
comments stating:

Reforms proposed by the NLRB are not
pro-union or pro-business. They are pro-mod-
ernization.

Further, Catholic Health Care West
said they will:

Modernize the representation election
process by improving the Board’s current
representation election procedures that re-
sult in unnecessary delays, allow unneces-
sary litigation, and fail to take advantage of
modern communication technologies.

Mr. Willie West, founder and owner of

West Sheet Metal Company in Ster-
ling, VA, wrote an article in the Hill
newspaper stating that:
[t]These seemingly minor changes certainly
do not create uncertainty for me and they
will not affect my ability to create jobs. In
fact, if the NLRB standardizes the election
process, it seems to me this will reduce un-
certainty and turmoil in the workplace—es-
pecially for small businesses.

Mr. West is exactly right. The rules
are an improvement for small busi-
nesses and for those who want a coop-
erative relationship with their employ-
ees. Again, keep in mind, 90 percent of
the time they have no problems. We
are only talking about this 10 percent
of the time. That is what these rules
are aimed at.

The new rules promote consistency
among NLRB field offices. They sim-
plify procedures for all parties, making
it easier for businesses to plan. The old
rules gave an advantage to the busi-
nesses with the most money and those
most willing to manipulate the system
to frustrate their employees’ right to
vote. Some of these businesses in that
10 percent could afford expensive law-
yers to exploit the system and delay
elections. The old rules worked well for
anti-union law firms—I will grant you
that—but not for small businesses on a
budget.

By creating a fair, more transparent
process, the NLRB is leveling the play-
ing field for small businesses.

Most important, the rules also take a
small step to level the playing field for
ordinary Americans. The people who do
the work in this country deserve a
voice in the decisions that affect their
families and their futures. Polls show
that 53 percent of workers want rep-
resentation in the workplace, but fewer
than 7 percent of private sector work-
ers are represented and one of the rea-
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sons is the broken NLRB election sys-
tem. Even though more workers than
ever are expressing an interest in hav-
ing a voice on the job, the number of
union representation elections con-
ducted by the NLRB declined by an as-
tounding 60 percent between 1997 and
2009.

When workers do file for NLRB elec-
tions, 35 percent give up in the face of
extreme employer intimidation and
withdraw from the election before a
vote is even held. Let me repeat that.
Workers have gone around, they have
gotten signatures, they have gotten
the requisite 30 percent. They usually
get a lot more than that, 40 to 50 per-
cent. They file with the NLRB. One out
of every three of those give up in the
face of extreme employer intimidation.
Why? Because one out of every five is
being fired because there is no real pen-
alty against the employer for firing
someone for union organizing. It is
against the law to fire an employee be-
cause they were exercising their right
to form a union, to be in union orga-
nizing. But it happens all the time.
Why do employers not worry about it?
Because there are no penalties. The
penalty is backpay minus any offsets.

I had a young man in Iowa I remem-
ber very well up in Mason City. He had
been involved in organizing a union at
his workplace. He got fired. He filed
with the NLRB saying he was wrongly
dismissed because of his union-orga-
nizing activities.

They had a hearing. It dragged on for
3 years before the NLRB could reach a
decision, and the decision was, yes, he
was fired because of his union-orga-
nizing activities.

What was the penalty on the em-
ployer? They had to pay him 3 years’
backpay minus whatever he earned in
the meantime as a worker.

How many people can go through
years without working? Of course, he
had to work. He had to go to work, and
he had to show how much money he
made in the meantime that had to be
deducted from what his employer had
to pay him. Therefore, they had to pay
practically nothing. Yet using that as
an example, they were able to frustrate
the organizing of a union. One-third
give up in the face of extreme employer
intimidation. These are the problems
that need to be addressed.

It is not just a problem for unions ei-
ther, but for our entire middle class
and for the future of our economy. If
we take a look at what is happening to
the middle class in America, it is being
decimated. The American people are
insisting—even though we are not
doing much of it in Washington, I can
assure you the American people are in-
sisting that we have a national dialog
about the growing division between the
haves and have-nots in this country,
about the detrimental impact this is
having on the standard of living of
American middle-class families. This
has led to important discussions about
tax loopholes for corporations and mil-
lionaires. But as we learned from bat-
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tles from Wisconsin to Ohio an