
CONGRESSIONAL RECORD — SENATE S1963 March 22, 2012 
The affordable care act—also known 

as Obamacare—contains an individual 
health insurance mandate that takes 
Congress’s powers to a whole new level. 
For the first time in American history, 
our national legislature has required 
every American in every part of this 
country to purchase a particular prod-
uct; not just any product but health in-
surance; not just any health insurance 
but that specific kind of health insur-
ance that Congress, in its wisdom, 
deemed appropriate and necessary for 
every American to buy. This is abso-
lutely without precedent. It is also, I 
believe, not defensible even under the 
broad deferential standard that has 
been applied by the U.S. Supreme 
Court since the late 1930s and early 
1940s. 

Among other things, the limits that 
have been maintained by the Supreme 
Court, notwithstanding its deference to 
Congress under the commerce clause, 
have been limited by a few principles. 

First, the Supreme Court has contin-
ued to insist that although some intra-
state activities will be regulated by 
Congress under the commerce clause, 
some activities occurring entirely 
within one State—activities that his-
torically would have been regarded as 
the exclusive domain of States, activi-
ties such as labor, manufacturing, agri-
culture and mining—although some ac-
tivities might be covered by Congress, 
those activities at a minimum have to 
be activities that impose a substantial 
burden or obstruction on interstate 
commerce or on Congress’s regulation 
of interstate commerce. 

The Supreme Court has also contin-
ued to insist that the activity in ques-
tion that is being regulated needs to be 
activity, first of all, and not inactivity. 
But it also needs to involve economic 
activity in most circumstances, unless, 
of course, it is the kind of activity 
that, while ostensibly noneconomic, by 
its very nature undercuts a larger com-
prehensive regulation of activity that 
is itself economic. 

Finally, the Supreme Court has con-
tinued to insist time and time again 
that Congress cannot, in the name of 
regulating interstate commerce, effec-
tively obliterate the distinction be-
tween what is national and what is 
local. 

The affordable care act through its 
individual mandate effectively blows 
past each and every one of these re-
strictions, restrictions that even under 
the broad deferential approach the Su-
preme Court has taken toward the reg-
ulation of commerce by Congress over 
the last 75 years or so—even the Su-
preme Court, even under these broad 
standards, isn’t willing to go this far. 
There are very good reasons for that, 
and those reasons have to do with our 
individual liberty. They have to do 
with the fact that Americans were al-
ways intended to live free, and they un-
derstood that they are more likely to 
be free when decisions of great impor-
tance need to be hammered out at the 
State and local level; that is, unless 

those decisions have been specifically 
delegated to Congress, specifically des-
ignated as national responsibilities. 
This one is not. 

Decisions about where you go to the 
doctor and how you are going to pay 
for it are not decisions that are na-
tional in nature, according to the text 
and spirit and letter and history and 
understanding of the Constitution. 
They are not, and they cannot be. 

If in this instance we say, well, this 
is important so we need to allow Con-
gress to act—if we do that, we do so at 
our own peril. We stand to lose a great 
deal if all of a sudden we allow Con-
gress to regulate something that is not 
economic activity; in fact, it is not ac-
tivity at all. It is inaction. It is a deci-
sion by an individual person whether to 
purchase anything, whether to pur-
chase health insurance or, if so, what 
kind of health insurance to purchase. 
Our very liberties are at stake, and 
that is why I find this concerning. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. ENZI. I ask unanimous consent 
for an additional 2 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ENZI. Mr. President, I thought I 
had 2 more minutes. I appreciate the 
comments. 

This is the 2-year anniversary of 
passing what is the so-called affordable 
patient care act. The Supreme Court 
has chosen next week to begin the de-
liberations on it, and they are going to 
take three times as long as they do on 
any case so that they can divide this 
into pieces, and that mandate piece 
will be the second one. 

One that they probably won’t be 
going into is this Medicare problem. 
We are going to have seniors who are 
going to be without care because we 
have taken $500 billion out of Medicare 
when it needed a doc fix and it needed 
a whole bunch of other things, and par-
ticularly in rural areas where there are 
critical access hospitals, rural health 
clinics. Can any reasonable person be-
lieve that you can cut $1⁄2 trillion from 
a program and not affect its impact on 
patient care? 

I wish to have more time to show 
that there is a theft of this $500 billion, 
there is fraud involved, that there are 
bureaucrats and accounting sleight of 
hand. 

f 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. Morning 
business is closed. 

f 

JUMPSTART OUR BUSINESS 
STARTUPS ACT 

The PRESIDING OFFICER. Under 
the previous order, the Senate will re-
sume consideration of H.R. 3606, which 
the clerk will report. 

The legislative clerk read as follows: 
A bill (H.R. 3606) to increase American job 

creation and economic growth by improving 

access to the public capital markets for 
emerging growth companies. 

Pending: 
Reid (for Merkley) Amendment No. 1884, to 

amend the securities laws to provide for reg-
istration exemptions for certain crowd-
funded securities. 

Reid (for Reed) Amendment No. 1931 (to 
Amendment No. 1884), to improve the bill. 

The PRESIDING OFFICER. Under 
the previous order, the time until 12:30 
p.m. will be equally divided between 
the two leaders or their designees. 

The Senator from Michigan. 
Mr. LEVIN. Mr. President, I ask 

unanimous consent that I be yielded 10 
minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. LEVIN. Mr. President, in a few 
hours, after votes on two amendments 
that I hope we will pass, we are going 
to vote on final passage of the House of 
Representatives-passed bill, the so- 
called JOBS bill. I am going to vote 
against passage of this bill because it 
would remain far too deeply flawed 
even if the two amendments were 
passed to justify passage by the Sen-
ate. I am going to vote no on this bill 
because it will significantly weaken ex-
isting protections for investors against 
fraud and abuse. 

The supporters of this bill claim it 
will help to create jobs. They have even 
titled it the JOBS Act, but there is no 
evidence it will help create new jobs. 
There is not one study that its pro-
ponents have shown us how repealing 
provisions that protects us from con-
flicts of interest in the research cov-
erage of companies with up to $1 billion 
in revenue will create jobs; nor is there 
evidence that removing transparency 
and disclosure requirements for very 
large companies will create jobs; nor is 
there evidence that allowing unregu-
lated stock sales to those unable to as-
sess or withstand high-risk invest-
ments will create jobs; nor is there 
much else in this bill that will, even 
arguably, help create jobs. It will, how-
ever, take the cop off the beat relative 
to the activities of some huge banks, 
and it will threaten damage to the hon-
esty and integrity of our financial mar-
kets. 

That is a mistake in its own right. 
We should value honesty and integrity 
in markets, as in all things. And legis-
lation that creates new opportunities 
for fraud and abuse should be amended 
or rejected. But the damage done by 
this bill to the integrity of our mar-
kets will also work against the pur-
ported goal of this bill—the encourage-
ment of investment to create jobs. 

By making our financial markets less 
transparent, less honest, and less ac-
countable, this legislation threatens to 
discourage investors from partici-
pating in capital markets. That dam-
age would make it harder—not easier— 
for companies to attract the capital 
that they need and to hire new work-
ers. 

Our capital markets are the envy of 
the world, and that is in part because 
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we recognize that efficient markets 
that help businesses raise capital and 
aim to match up investors in compa-
nies need transparency and they need 
financial integrity. But this bill will 
allow companies to make fewer disclo-
sures and will remove important inves-
tor safeguards. This bill will increase 
many types of risks to investors, in-
cluding the risk of outright fraud. I 
want to focus on a few of the many se-
rious flaws in this bill. 

First, it harms investors by allowing 
a wide range of companies to avoid 
basic requirements for disclosure and 
transparency. It does that by changing 
the threshold at which companies are 
considered large enough and their 
stock is widely enough held to trigger 
those disclosure requirements. Today, 
companies are generally required to 
register with the SEC and meet basic 
requirements for financial trans-
parency and accountability if they 
have 500 or more shareholders. The bill 
before us would raise that exemption 
to 2,000 or even more shareholders. It 
would even raise the level at which 
banks can deregister from 300 to 1,200 
or more shareholders regardless of the 
bank’s size in terms of assets. These 
changes will allow even very large 
companies with several thousand 
shareholders to avoid telling regu-
lators, shareholders, and potential 
shareholders even the most basic infor-
mation about their finances, and to 
avoid important accounting standards. 

Second, this bill harms investors by 
allowing companies to make largely 
unregulated private stock offerings to 
members of the public. Today, such in-
herently risky, unregulated offerings 
cannot be advertised to the public and 
are generally limited to shareholders 
who are financially able to absorb the 
risks involved. But the House bill al-
lows advertisement of these unregu-
lated offerings to the general public. It 
will allow TV ads for get-rich-quick 
schemes with almost no oversight. Ad-
vertisers could pitch these risky in-
vestments in cold calls to senior cit-
izen centers. That is why groups such 
as AARP are deeply concerned about 
what these changes will do to senior 
citizens who are often the targets of fi-
nancial fraud and abuse. 

Third, this bill abandons a lesson 
that we learned all too painfully during 
the dot-com crisis of the 1990s. At that 
time, investment banks seeking to un-
derwrite initial public offerings—which 
is a lucrative line of business—engaged 
in brazen conflicts of interest. They 
sought this business by promising com-
panies about to go public that their re-
search analysts—whom investors de-
pend on for honest and impartial ad-
vice—would give favorable coverage to 
their stocks in exchange for the under-
writing business. 

In company after company, investors 
were misled about the strength of new 
stocks by investment banks engaging 
in this conflict of interest. This abuse 
helped to feed a stock bubble that, 
when it burst, wiped out investors, 

evaporated companies, and it dev-
astated the economy. The Nasdaq index 
still, to this day, has not recovered 
from that bubble. As a result, regu-
lators put up barriers designed to end 
these conflicts, but the House bill be-
fore us knocks down those barriers. It 
is astonishing that we would forget 
these lessons and allow the return of 
such blatant conflicts of interest. 

Fourth, this bill will allow very large 
companies, companies with up to $1 bil-
lion in annual revenue, to make initial 
public offerings without complying 
with basic disclosure and account-
ability standards. These companies 
would be able to avoid compliance with 
accounting and disclosure rules to help 
give investors accurate information on 
the company’s finances. They would 
not have to obey standard accounting 
rules or have auditors certify that they 
have adequate internal controls. Many 
of these rules were adopted in response 
to high-profile accounting frauds, such 
as Enron and WorldCom. Some were re-
cently enacted in the Dodd-Frank Act 
in the wake of the financial crisis. 

Yet while our economy is still recov-
ering from the damage of the most re-
cent crisis that arose, in large part, as 
a result of deregulation, we are about 
to consider undoing safeguards we cre-
ated in its wake. The $1 billion limit of 
the House bill will allow nearly 90 per-
cent of the IPOs to avoid even the most 
basic disclosure standards. With these 
provisions, we will essentially ask 
America’s investors to place their cap-
ital at risk almost blindly, with little 
if any reliable information about the 
companies seeking their investment. It 
defies common sense to argue that in-
vestors will be more likely to put their 
money at risk and therefore help to 
create jobs in that kind of environ-
ment. 

This is a bad bill. Because debate was 
closed off and amendments severely 
limited, we will not be able to fix near-
ly enough of it. But we will hopefully 
remedy a few of its flaws in amend-
ments we are going to be voting on. 
Change to the crowdfunding provisions 
of the House bill is welcome, and I 
commend Senators MERKLEY, BENNET, 
and others who crafted that provision 
which Senators REED, LANDRIEU, and I 
also incorporated in our substitute bill, 
which was defeated yesterday. This 
amendment will give investors some-
what greater confidence in a new and 
potentially useful method in estab-
lishing capital and in support of Sen-
ator REED’s amendment to close impor-
tant loopholes in the current law—one 
the House bill fails to address. With 
this amendment, it will be harder to 
evade registration and disclosure re-
quirements by using shareholders of 
record who exist only on paper but who 
hold shares for large numbers of actual 
beneficial owners. This, too, is part of 
our substitute, and its inclusion in the 
bill would represent an improvement. 

But we should not fool ourselves. 
These improvements, if adopted, 
though welcome, are far from suffi-

cient. We are about to embark upon 
the most sweeping deregulatory effort 
and assault on investor protection in 
decades. The Council of Institutional 
Investors warns us that ‘‘this legisla-
tion will likely create more risks to in-
vestors than jobs.’’ 

If we pass this bill, it will allow new 
opportunities for fraud and abuse in 
capital markets. Rather than growing 
our economy, we are courting the next 
accounting scandal, the next stock 
bubble, the next financial crisis. If this 
bill passes, we will look back at our 
votes today with deep regret. 

We should not adopt this bill today. 
We should return it to committee. We 
should have hearings. We should have 
opportunities to amend this bill. 
Adopting this bill will put us in a posi-
tion of the most massive and mistaken 
deregulation of our capital markets in 
decades. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

BROWN of Ohio). The senior Senator 
from Iowa is recognized. 

STOCK ACT 

Mr. GRASSLEY. Mr. President, soon, 
around the 12:30 hour or on one of the 
seven votes this afternoon, we are 
going to be voting on cloture on the 
STOCK Act. I have 45 minutes allotted 
to me to speak about the disappoint-
ment I have with the way this has been 
handled and why I think the par-
liamentary procedure is wrong and why 
the whole process irritates me. 

Bipartisanship happens to be alive 
and well in Washington, DC, where 
most of our constituents believe it is 
never working. Earlier this week, we 
had the Republican majority leader of 
the House and the Democratic major-
ity leader of the Senate—that is bipar-
tisanship—work together to thwart the 
will of 60 Senators and 286 Members of 
Congress. The end result is, as well- 
meaning as the people behind this ma-
neuver might be—the end result is that 
60 Members of the Senate are going to 
be denied an opportunity to pursue 
what they had previously voted for and 
286 Members of the House of Represent-
atives, cosponsoring the language of 
my amendment, are not going to have 
a chance to do what 286 Members of the 
House want to do. As I said, this is bi-
partisanship, but it is not the kind of 
bipartisan cooperation, intended or 
not, this Nation deserves. 

I will not ascribe motives to anyone 
in this body, but I know that today’s 
action only serves the desires of ob-
scure and powerful Wall Street inter-
ests, and it undercuts the will of the 
overwhelming majority of Congress I 
just described. Once again, it is an ex-
ample of Wall Street being heard in 
Washington and maybe the common 
persons throughout the United States 
not having their will expressed. 

With this process, they took a com-
monsense provision, supported by a 
majority of both Houses of Congress, 
and they simply erased it. In other 
words, we have to remember, when we 
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have a 60-vote requirement in the Sen-
ate, we know what that 60-vote re-
quirement is meant to do; that no 
amendment under a 60-vote require-
ment is ever going to be adopted. That 
was surely the motive behind the 60- 
vote threshold on the amendment I got 
adopted when this bill was first up, be-
cause the Democratic leader voted 
against it, the Republican leader voted 
against it, the Democratic manager 
spoke against it, and the Republican 
manager was against it. Common sense 
tells us, if we study the Senate, an 
amendment such as that is never sup-
posed to get adopted. But we got the 60 
votes to get it adopted. Frankly, I was 
surprised we got the 60 votes to get it 
adopted. But that is taken out of the 
bill we are going to be voting on this 
afternoon. 

My amendment simply says that if 
someone seeks information from Con-
gress or the executive branch to trade 
stocks, Congress, the executive branch, 
and the American people ought to 
know who they are. Nobody is saying 
they cannot do it, but we ought to 
know who they are. We do that through 
the process where everybody ought to 
know who lobbyists are—not that lob-
bying is illegal or wrong, but it ought 
to be transparent. With transparency 
comes accountability. The same way 
this amendment asks these people who 
are involved in seeking information to 
register so we know who they are. The 
amendment makes nothing illegal. But 
we ought to know who these people are 
who seek political and economic espio-
nage. We ought to bring all that out of 
the shadow, into the public’s informa-
tion. 

But the leadership of both parties— 
the majority in the House and the ma-
jority in the Senate—went behind 
closed doors and made that provision 
magically disappear. What they did 
was truly amazing because a handful of 
Senators and Congressmen overrode 
the will of 60 Senators and 280-plus 
backers of my amendment in the other 
body. First, the majority leader in the 
House said the definition of political 
intelligence was so vague he could not 
possibly figure out how to define it. 
That is the excuse given for stripping 
any regulation of political intelligence, 
my words, or political and economic es-
pionage from the STOCK Act when it 
was taken up in the House of Rep-
resentatives. 

Let me tell you why that excuse is 
truly amazing to me and quite a sur-
prise. It is because the House of Rep-
resentatives put in a diluted provision 
that uses the very same definition I 
had in my bill of what political intel-
ligence gathering is. Then, by taking 
out my language and putting in theirs, 
they got it done because it was an ex-
cuse, that the language I had in my 
amendment was so vague. But you 
know what. They took that very same 
language and put it in their amend-
ment, calling for a study of political 
and economic espionage and political 
intelligence and used it. 

Let me go back to section 7, part b, 
and quote: 

Definition—for purposes of this section, 
the term ‘‘political intelligence’’ shall mean 
information that is derived by a person from 
direct communications with an executive 
branch employee, a Member of Congress, or 
an employee of Congress; and provided in ex-
change for financial compensation to a cli-
ent who intends, and who is known to intend, 
to use this information to inform investment 
decisions. 

That is the definition that they 
thought we don’t know what political 
intelligence is, so we should not be 
passing this amendment, even though 
286 Members of the House of Represent-
atives have sponsored a bill to do it 
and take that very same definition 
that they say is so vague and put it in 
a bill for the purposes of studying 
something. That seems pretty straight-
forward, doesn’t it? That definition 
seems pretty straightforward. Of 
course, now that definition will only by 
applied to a study, not to legislation 
with real teeth—because the powerful 
interests of Wall Street are winning 
out. 

If you think that is bad, this is what 
happened to the STOCK Act in the Sen-
ate. By now, I think just about every-
body in this body knows how strongly 
I feel about this amendment that was 
adopted by this body 60 to 40, under a 
rule requiring 60 votes because that 
kills any amendment—but it did not 
kill this one because we were right. I 
have spoken many times about the 
dangers of unregulated political and 
economic espionage. I have reached out 
to the leadership to express my con-
cern and written a letter with Senator 
LEAHY, the chairman of the Judiciary 
Committee, on the importance of our 
STOCK Act provisions. I said that I 
was willing, if necessary, to negotiate 
on the language of my amendment, and 
that would be on the question of what 
is political intelligence. But it seems 
to me one doesn’t need to negotiate 
that if we pass something with that 
definition in it. The House already has 
286 cosponsors with that definition in 
it, but they take that same definition 
and put it in the amendment in the 
other body for a study, not an amend-
ment with any real teeth. 

So when I said I was willing to nego-
tiate, what was the response? Nothing. 
I was not even given the courtesy of 
being notified before cloture was filed. 
So it was kind of like an ambush, plain 
and simple. Just like those people who 
traffic in political and economic espio-
nage, this process has been cloaked in 
a great deal of secrecy. 

Now the claim is made that the Sen-
ate was forced to take up the House 
bill because an unnamed Republican 
was threatening to object to a con-
ference. However, no Republican—or 
any Senator, for that matter—has pub-
licly owned up to trying to stop this 
bill from going to conference. But even 
if we accept this fact, there are still 
more questions. Supposedly we are tak-
ing up the House bill because the Sen-
ate does not have time to take two or 

more cloture votes. Throughout this 
Congress, we have spent weeks in noth-
ing but quorum calls, but suddenly we 
have run out of time. 

Of course, in less than 10 days we will 
be leaving Washington, DC, for a 2- 
week recess. I intend to go home and 
have town meetings, but we are not 
going to be doing business here in 
Washington, DC. So I have an idea for 
people to consider. With congressional 
approval ratings in the near single dig-
its, why can’t we spend part of that 
time getting the STOCK Act right? 
And by getting it right, I see nothing 
wrong with the basic underlying piece 
of legislation, but when there is a 
chance to bring transparency and ac-
countability through the registering of 
people who are involved in political 
and economic espionage, I think we 
ought to do it, and that is what I mean 
by getting the STOCK Act right. 

The Washington Post said that my 
amendment, combined with Senator 
LEAHY’s political corruption amend-
ment, ‘‘transformed the [STOCK Act] 
into the most sweeping ethics legisla-
tion Congress had considered since 
2007.’’ Maybe you don’t agree with the 
Washington Post all the time, and I 
don’t agree with them all the time, but 
they are looking at things on a wider 
scale, and they are saying that a Con-
gress that doesn’t have a very good ap-
proval rating has a chance, for the first 
time in 5 years, to do sweeping ethics 
legislation that we need in order to im-
prove the Congress’s reputation by the 
public. 

So isn’t it worth taking just a couple 
of extra votes to get it done right and 
to make Congress look better? I think 
so, but apparently a small handful of 
people in the House and the Senate 
who make the decisions on how we are 
going to do business around here—not 
taking into consideration the votes of 
60 Senators supporting this—have 
other ideas. 

Well, at the end of the day, here is 
what will happen if we don’t proceed. 
There are about 2,000 people working in 
the completely unregulated world of 
political intelligence or political and 
economic espionage. Right now, these 
people have to be celebrating because 
they are in the shadows. They want to 
stay in the shadows. They are cele-
brating because they know it is busi-
ness as usual. They can continue to 
pass along tips that they get from 
Members of Congress, Senators, and 
staff, and no one will be the wiser. 
They pass along these tips to hedge 
funds, private equity firms, and other 
investors who pay them top dollar. The 
lobbyists get rich, Wall Street traders 
get rich, but the American people lose. 

At one time, these folks who set up 
these meetings for Members of Con-
gress or even in the executive branch— 
and I have examples to show that— 
used to charge $10,000 for just setting 
up a meeting. They don’t charge $10,000 
anymore because that information got 
out and it was too embarrassing to 
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them. So now there is kind of a rela-
tionship built up here between the peo-
ple who know their way around Con-
gress and people who want this infor-
mation that if there is investment in 
stock as a result of this and there is an 
increase in the value of the stock, that 
one will do their trading through the 
company. That is a tragic result of this 
decision by the leadership to leave out 
the amendment that was adopted by 60 
Members of this Congress and would do 
nothing more—not make anything ille-
gal—than let us know who these people 
are. 

Through my oversight investiga-
tions, I have learned that political in-
telligence gathering for Wall Street is 
a growing field ripe for abuse. Here are 
two examples of the type of activity 
that will continue to be kept in the 
dark. 

In the course of my investigations of 
a whistleblower’s claim, I learned that 
the Center for Medicare and Medicaid 
Services has closed-door meetings with 
Wall Street firms where CMS policies 
are discussed. No record is kept of the 
meetings, and employees are essen-
tially on the honor system to make 
sure they are not giving investors in-
side information. As an example, the 
whistleblower who came to us claimed 
that over a dozen CMS employees spent 
nearly 2 hours briefing Wall Street an-
alysts and investigators on the tax-
payers’ dime. A member of the public 
could not walk in and get that kind of 
access to that information. CMS is sup-
posed to be working for us. Instead, we 
found out that they are working for 
Wall Street. If my amendment fails, we 
won’t know how many of these meet-
ings occur throughout the government 
and who profits from these meetings. 

Another example is an investigation 
I conducted into the Obama adminis-
tration’s Department of Education. 
The Department of Education was get-
ting set up to issue regulations on 
gainful employment that would affect 
not-for-profit colleges. Several hedge 
funds had bet big that those new regu-
lations would make it harder for for- 
profit colleges to do business. Then 
news began to leak that those regu-
lators were not going to be as tough as 
was expected. Suddenly, for-profit 
stocks began to rise, and these hedge 
fund investors reached out to their 
friends in the Department of Edu-
cation. 

This is from an actual e-mail my in-
vestigators uncovered. It was sent from 
Steve Eisman, a hedge fund investor, 
to David Bergeron. He was part of a 
team in charge of writing these regula-
tions. The e-mail reads: 

I know you cannot respond, but FYI edu-
cation stocks are running because people are 
hearing DOE is backing down on gainful em-
ployment. 

To translate that Wall Street jargon, 
the term ‘‘running’’ means that a stock 
is going up. 

Within minutes this e-mail was 
marked ‘‘high importance’’ and for-
warded to senior-level political ap-

pointees. These appointees included 
James Kvaal, the Deputy Under Sec-
retary, and another policy expert at 
the Department and Phil Martin, the 
Secretary of Education’s confidential 
assistant. To this day we do not know 
why the Department’s higher edu-
cation policy experts needed to know 
that a hedge fund investor was losing 
money. What we do know is that for- 
profit stock dropped significantly, and 
if you bet big that these stocks would 
drop, you likely made a lot of money. 

When the Department of Education 
answered my questions, they admitted 
to my staff that this e-mail was not a 
proper contact. 

In addition, the Department of Edu-
cation inspector general is inves-
tigating the gainful employment rule-
making process. 

These are just two examples in gov-
ernment agencies where reports such 
as these are just the tip of the iceberg. 
The more power Washington, DC has, 
the more it affects financial markets, 
and the more it affects financial mar-
kets, the more people on Wall Street 
want to pay for information about 
what is going to happen here on this is-
land surrounded by reality that we call 
Washington, DC. 

Usually, the only way any sort of 
ethics reform gets done around here is 
if someone gets caught. With political 
intelligence, we have the opportunity 
to create transparency before the next 
scandal occurs. As government grows, 
this industry is going to grow, with the 
potential for corruption. The question 
is, What are we going to do about it? 
Transparency is the simplest and least 
intrusive solution, and if transparency 
doesn’t do the job, then you can legis-
late. But I have found out through so 
many of my investigations over the 
last 20 years that if you bring trans-
parency to something and get it out in 
the open, it tends to correct itself— 
maybe not completely but to a great 
degree. 

Originally, in starting investigations, 
you think you are going to have to 
have a massive amount of legislation, 
but when you get transparency in-
volved and the accountability that 
goes along with it, you find that you 
don’t have to pass a lot of laws, that a 
lot of people know that if somebody is 
looking over their shoulder, they are 
going to do what is right. 

Now, we can commission another 
study, as the House of Representatives 
wants to do and we are going to be vot-
ing on when we vote on cloture here, 
but that is kicking the can down the 
road for another year. We can act 
today by defeating cloture and getting 
to some of these amendments that 
have such widespread support in the 
Congress of the United States. With 60 
votes in the Senate and 286 cosponsors 
in the House of Representatives, this is 
our last chance to make sure the Sen-
ate speaks with a unified voice against 
secrecy for political and economic espi-
onage people and for transparency in 
government. We must not allow the 

special interests to operate in the dark. 
Just bring them out of the shadows— 
not that what they are doing is illegal, 
but we ought to know what it is. 

For these reasons, and to support 
transparency, to support open govern-
ment, and to support good government, 
I will oppose cloture on the bill, and I 
hope a lot of my colleagues—in fact, I 
hope all 60 of my colleagues who voted 
for the amendment in the first place— 
will oppose cloture. 

If cloture is invoked, which is likely, 
I intend to vote for this bill anyway be-
cause the underlying bill is a very nec-
essary piece of legislation, but it is not 
much of a victory for the American 
people. As the Washington Post said, if 
it included the Leahy amendment, if it 
included the Grassley amendment, it 
would be the most sweeping ethics re-
form in the last 5 years. 

I yield the floor and reserve the re-
mainder of my time. I suggest the ab-
sence of a quorum. 

The assistant legislative clerk called 
the roll. 

The PRESIDING OFFICER. The Sen-
ator from Rhode Island. 

Mr. REED. Mr. President, I ask unan-
imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REED. Mr. President, this is a 
critical moment. The Senate is on the 
verge of adopting legislation that could 
cost the American people dearly in the 
future. The House bill with respect to 
capital formation, which is labeled a 
jobs bill, but goes more to fundamen-
tally changing security laws, is, in ef-
fect, another regulatory race to the 
bottom. There has not been a normal 
committee process in terms of weigh-
ing this legislation. This is a com-
plicated bill involving the interaction 
of many different securities laws, 
interactions which have not been sort-
ed out or analyzed. As a result, we are 
rushing to justice—or rushing to con-
clusions. 

Hasty deregulation has repeatedly 
been the source of financial crises—in-
cluding the savings and loans crisis, 
the Enron-era crisis, the great reces-
sion of 2008, and the list goes on. Those 
who are impacted by those crises— 
those who lost their savings or dealt 
with cleaning them up, experts in this 
field, and many more—have come out 
in strong opposition to the House pro-
posal: from the Chairman of the Secu-
rities and Exchange Commission, Mary 
Schapiro, the North American Securi-
ties Administrators Association, the 
State officials charged with enforcing 
securities laws, auditors, financial ana-
lysts, pension fund managers, and orga-
nizations like AARP, all who have spo-
ken out against this legislation and 
supported my efforts to protect inves-
tors. 

This capital formation bill is fun-
damentally flawed, and it should not 
become law in its present form. It un-
dercuts and dilutes investor protec-
tions and has no real requirements to 
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protect American jobs in order to use 
these new capital raising procedures. 
That is what is so ironic. We have a 
jobs bill, but actually I see nothing in 
this bill that requires creating Amer-
ican jobs in order to earn the benefits 
of this bill. I think it is, again, 
misnomered as a jobs bill. 

In addition to the substitute amend-
ment I offered with Senators LANDRIEU, 
LEVIN, and others that received a ma-
jority vote earlier this week, I offered 
an amendment that we will be voting 
on later today to clarify the share-
holder trigger for Exchange Act report-
ing so that all companies count their 
actual shareholders so they cannot 
avoid periodic reporting requirements. 

Adoption of this amendment would 
achieve one of the stated goals of the 
legislation, which is ostensibly to have 
more companies into a transparent 
marketplace, disclosing and/or listing 
on stock exchanges. That was the 
whole essence of this IPO onramp idea: 
encourage more people to go public so 
they can disclose information to share-
holders, so the market can follow 
them, and so investment advisers can 
advise investors about purchasing the 
stocks on the market. 

This proposed amendment would 
close one glaring loophole, but, frank-
ly, too many others remain, and I have 
grave concerns about the impact this 
underlying bill will have on the middle 
class. Backers say it is needed because 
initial public offerings are down since 
the 1990s. They blame regulation, ig-
noring evidence that the dot-com bub-
ble bursting—which shook the con-
fidence of many investors through lots 
of new IPOs coming on the market 
quickly with huge multiples in their 
prices and then quickly disappearing 
and leaving the scene altogether—and 
the biggest financial collapse since the 
Great Depression, beginning in 2008 and 
lingering with us today, have shaken 
the confidence and, frankly, shaken the 
business calculation of many small 
businesses. 

These small businesses are looking to 
expand when they see the demand out 
there for their products. If the demand 
is there, they will, even in this envi-
ronment, go forward with initial public 
offerings. They also repeatedly blame 
the lack of IPOs on accounting costs 
and all other compliance costs brought 
on by Sarbanes-Oxley and other laws. 
They conveniently ignore that the sin-
gle largest cost, by a large multiple, is 
not the Sarbanes-Oxley audit costs or 
the attorney costs; they are the invest-
ment bankers’ fees, and there is noth-
ing in this legislation that will affect 
those fees whatsoever. 

In the case of Groupon, for example, 
the investment bankers were paid 28 
times what the auditors were paid. If 
we ask the shareholders of a company’s 
stock whether they would prefer solid 
auditing practices going forward to en-
sure their investment is being wisely 
used, I think they would say they pre-
fer that to paying large fees to invest-
ment bankers. In the case of LinkedIn, 

the underwriters were paid 18 times 
what the auditors were. Groupon paid 
their accountants and auditors $1.5 
million, and their investment bankers 
received $42 million. So the notion that 
these Sarbanes-Oxley auditing costs 
and accounting procedures are what is 
stopping a business person from decid-
ing to go ahead ignores the fact that 
compared to the investment banking 
fees which they will still have to pay, 
these costs are somewhat insignificant 
in comparison. 

Theoretically, this bill is supposed to 
promote the flow of capital to emerg-
ing businesses. But in practice it will 
likely promote and continue to pro-
mote the flow of big fees to investment 
bankers and others to bring these com-
panies public. There is nothing wrong 
with that, but there is nothing in this 
underlying legislation that is going to 
require discounts in the cost of an IPO 
because of the reductions in accounting 
costs. There is nothing in this legisla-
tion that will change that dynamic. 
However, this legislation could give in-
siders more ways to manipulate the 
market while average investors are left 
out in the cold. 

There is a difference between cutting 
redtape and allowing insiders to cut 
corners—undoing the commonsense 
safeguards that protect people who 
play by the rules. The House bill lowers 
standards for taking companies public 
and lowers standards for protecting the 
public from investment fraud. 

This so-called IPO onramp des-
perately needs an offramp, through 
more careful consideration by the Sen-
ate and the House in conference so that 
we can improve some provisions which 
have great merit but need improve-
ment. This bill would allow very large 
companies with up to $1 billion in reve-
nues per year to avoid financial trans-
parency and auditing disclosure de-
signed to ensure they are not manipu-
lating their books while enjoying light-
er regulation for up to 5 years after the 
IPO. 

If this unbalanced bill becomes, law 
without these needed improvements, it 
could weaken oversight of Wall 
Street—oversight that in the past has 
provided investors protections that are 
extremely important. Again, there is 
merit to the idea of giving small start-
up companies more financing options, 
but the devil is in the details, and the 
way this bill is written and packaged 
could have the opposite effect and ulti-
mately make it harder to raise capital. 

It opens the spigot to general solici-
tation and mass marketing of what 
have traditionally been private securi-
ties offerings, and we could fully expect 
to have senior citizens and others— 
through nightly cable advertisements, 
through billboards, cold calls by bro-
kers, or other individuals telling them 
about the special opportunities for in-
vesting their cash, fall for some of 
these tactics. 

Retail investors can be solicited 
through this bill’s reg A process to 
raise up to $50 million capital for small 

businesses. They will hear the pitches 
to make their investment now and get 
rich. 

Again, there is potential for expand-
ing the use of regulation A—it is on the 
books already at the Securities and Ex-
change Commission—but not without 
safeguards. For example, as the bill is 
currently drafted, these solicitations 
can be made without audited financial 
statements. I think as a point of depar-
ture, if someone is trying to sell a se-
curity, they should at least have to 
provide ordered financials from the 
company they are soliciting on behalf 
of. 

Now, the crowdfunding amendment, I 
hope, will be improved dramatically by 
the work of Senator MERKLEY and Sen-
ator BENNET and Senator BROWN. We 
will be voting on that later today too. 
It is a substantial improvement, but I 
think even they themselves will admit 
this is an experiment and perhaps 
could be improved even further. But I 
commend them and salute them for 
what they have done, and I hope our 
colleagues will accept the amendment 
and move forward. 

Over the last few days we have spent 
a great deal of time talking about the 
shortcomings in this legislation. With 
the exception of the proposals before 
us, many of these shortcomings still 
exist, and I think they will lead poten-
tially to difficulties and harm to inves-
tors. 

People understand investing is risky. 
They try to make an informed choice, 
and they win some and lose some. But 
most Americans would agree that U.S. 
financial markets work best when in-
vestors have access to timely, com-
prehensive, and accurate public infor-
mation that allows people to make 
solid investment decisions. In fact, one 
of the principles of the competitive 
market, if we refer to an economics 101 
textbook, is perfect information. 

That is the assumption for competi-
tive markets: perfect information. 

Well, there is never perfect informa-
tion. But there has to be adequate in-
formation. Otherwise it is not a mar-
ket, it is a casino. This legislation un-
dermines some of the decades-long pro-
tections we have had in place to pro-
vide at least adequate information to 
investors. 

By stripping away auditing standards 
and giving the investing public less in-
formation in almost every setting, so-
phisticated players and investment 
banks will have all the advantages. The 
average investor will be operating in 
much more challenged circumstances. 

Middle-class America will be particu-
larly affected. As USA Today noted: 

Banks that manage IPOs will be able to 
use inside access to past financial results to 
dominate research on new companies, with 
incentives to promote their firm’s banking 
clients. 

The American people want big banks 
and large companies to play fair and 
comply with the basic rules and re-
sponsibilities that go with being a pub-
lic company. That is not too much to 
ask. 
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I believe history will judge this mis-

named bill quite harshly. Instead of 
rushing to pass this bill, we should be 
working together to protect the inter-
ests and economic well-being of the 
American public. We should be focused 
on creating jobs and helping working 
families. In my estimate, this bill does 
not do that and, indeed, ironically, it 
could harm our constituents by shat-
tering their faith—and it has been test-
ed quite recently by the financial crisis 
and other crises—in the market, rather 
than reinforcing their confidence that 
they will be protected against fraud 
and manipulation. 

I believe we are capable of writing 
better legislation without sacrificing 
important investor protections. I hope 
we can go forward. I am disappointed 
the substitute amendment, authored 
by myself and Senator LANDRIEU and 
Senator LEVIN, was not accepted. As 
such, I would urge, when we get to 
final passage, people think very seri-
ously about the consequences of the 
bill. Despite the efforts of Senator 
MERKLEY and Senator BENNET, Senator 
BROWN of Massachusetts and others, 
despite my efforts, I am afraid the final 
version of this legislation will not pro-
tect investors as it should and, there-
fore, should be rejected. 

Mr. President, I ask unanimous con-
sent that any time remaining in 
quorum calls be equally divided be-
tween my Republican colleagues and 
my Democratic colleagues. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
The Senator from Pennsylvania is 

recognized. 
Mr. TOOMEY. Mr. President, I would 

like to yield myself 5 minutes to dis-
cuss the JOBS Act. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. TOOMEY. Mr. President, I think 
we are on the verge of doing something 
very constructive in this body, some-
thing very constructive for our econ-
omy, for the American people, for eco-
nomic growth, and for job creation. 
After being in a Congress that has thus 
far been a little frustrating for the lack 
of progress we have made on this front, 
today is a very big day. 

We have a chance to pass a bill that 
has passed the House overwhelmingly 
with a huge bipartisan majority—a bill 
that the President of the United States 
has said he will sign into law. We have 
a chance to pass this, to have it signed 
into law, and to, thereby, enable small 
and growing businesses across America 
greater access to the capital they need 
to grow, to hire new workers, to help 
expand this economy, to really make 
some progress at a time when we need 
it badly. 

The bill I am talking about, of 
course, is the JOBS Act. It has passed 
the House 390 to 23—an overwhelming 
majority. It consists of a series of com-
ponent measures I will talk about in a 
little bit in some detail—each of which 
has either passed the full House almost 

unanimously or at least in committee 
by overwhelming majorities. This is 
very broad bipartisan support. 

It is important, however, that to get 
to this point we need to defeat the 
amendment offered by my friend and 
colleague, whom I respect a great deal, 
the Senator from Rhode Island, who is 
offering an amendment that would 
have devastating unintended con-
sequences—an amendment that does 
not merely weaken the progress we are 
going to make with this bill but would 
actually take us backwards from where 
we are today. 

The way in which it would do that— 
and I doubt this is the intent, but I am 
sure this is the consequence of this 
amendment—if it were enacted, this 
amendment would cause companies 
that are organized as private compa-
nies, for good and sufficient reasons— 
many for many years; they choose to 
be private companies because it is what 
is best for their business, their employ-
ees, and their customers—it would 
force many of them to become public 
companies against their will. 

Because a change in the rules, in the 
regulations by which we count the 
number of shareholders—as the amend-
ment from the Senator from Rhode Is-
land would do—would trigger this 
change in the status of these compa-
nies, having an enormously detri-
mental impact on many companies, 
raising their costs of compliance dra-
matically, making them less profit-
able. 

I am very concerned, for instance, 
among the many ways this could hap-
pen—one could be through ESOPs, the 
employee stock ownership plans. I 
know the Senator from Rhode Island 
believes they would not trigger this. I 
think it is very likely they would. Not 
only would this force private compa-
nies to go public against their will, but 
it would discourage the creation of em-
ployee ownership in companies. I think 
the last thing we want to do is discour-
age a very constructive way of compen-
sating employees. 

So if we can defeat the Reed amend-
ment, then we can move on to—I think 
we will have another amendment that 
will deal with crowdfunding. I do not 
know whether that passes. But either 
way we will be able to expand the op-
portunity of small companies to raise 
capital through crowdfunding mecha-
nisms. Then we will have a final pas-
sage vote on what I think might be the 
most progrowth measure this body will 
consider perhaps this whole year. 

Let me walk through a couple of spe-
cific items. 

This is a chart I have in the Chamber 
that shows just a sampling of the orga-
nizations and institutions that support 
this bill. It is a wide range of busi-
nesses and business associations, folks 
who are in the business of launching 
new companies, of growing small com-
panies. It is a long list. This is an in-
complete subset of that list. 

As shown on this next chart, this is 
an important point I want to make; 

that is, there is a very vast range of in-
vestor protections that are completely 
unaddressed, completely unaffected by 
this legislation. 

The legislation is actually modest in 
the regulations it changes, and the cat-
egories it leaves in place to protect in-
vestors who are choosing to invest in 
companies—be they public or private— 
are quite extensive. A whole range of 
antifraud provisions that remain in full 
force are unaffected. 

A full range of SEC disclosure and re-
porting obligations remain entirely 
still in full force. There are governance 
rules that are unaffected by any of this 
legislation—proxy statements, report-
ing obligations. We have a very exten-
sive body of law and regulation that 
very precisely controls all kinds of re-
porting and disclosure requirements 
designed to protect investors. It all 
stays in place. 

Investors remain very well protected 
if this legislation is enacted. 

I want to touch on the three aspects 
I think I am most excited about, and I 
will acknowledge my bias. These are 
three bills I introduced with Demo-
cratic cosponsors in the Senate, each of 
which has been rolled up into this 
package, in addition to the 
crowdfunding piece I alluded to earlier 
and a bill introduced by Senator THUNE 
and others that is also part of this 
package. 

One of the pieces in this jobs package 
that is very constructive is a bill I in-
troduced with Senator TESTER. This is 
a bill that takes the existing regula-
tion A in the securities law, the body 
of law—regulation A allows companies 
to issue a security in a streamlined 
regulatory fashion. It streamlines the 
process. It reduces costs somewhat. 
The problem is, the current limit is 
only $5 million, making it not very 
practical for the vast majority of com-
panies. Our bill would take that limit 
to $50 million and make this an option 
to raise capital and grow a business 
that would be available to far more 
companies. 

A second piece that I introduced with 
Senator CARPER, and I am very grate-
ful to Senator CARPER for his work, is 
to lift the permissible number of share-
holders that a small privately held 
business can have without triggering 
the full, very expensive, and onerous 
SEC compliance regime. Our bill would 
take that from a current level of 500 up 
to 2,000. There are many companies 
throughout Pennsylvania, across the 
country, that are successful. They are 
thriving, they are growing, but they 
have a number of shareholders that is 
bumping up against their limit. They 
are close to 500. They need to raise cap-
ital. They do not want to go public, 
and they have plenty of people who 
would like to invest in their successful 
business so they can grow. But they 
cannot do it because they are so close 
to the threshold. We would lift that 
threshold to 2,000 so they can raise 
more money in the private markets 
which is available to them. 
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Then, finally, what is in some ways 

the centerpiece of this legislation in 
my mind is a bill I introduced with 
Senator SCHUMER, and I thank him for 
his work. This is a bill that facilitates 
going public. When a company reaches 
that point in its growth where—in 
order to grow further, in order to hire 
more workers, in order to expand—it 
needs to become a publicly traded com-
pany, we make it more affordable for 
more companies to do that, so they can 
do it sooner, they can grow sooner, 
they can hire the additional workers 
sooner. 

We do it with what we call an 
onramp. It is a process by which a com-
pany—if it has less than $1 billion in 
sales, less than $750 million in market 
flow—such a company would be able to 
do a public offering without being sub-
ject to all of the most expensive parts 
of the SEC regulatory regime. They 
would be required to comply with a big 
majority of all of the existing report-
ing requirements, but there would be 
some pieces—especially section 404(b) 
of the Sarbanes-Oxley Act, which is ex-
tremely complex and expensive to com-
ply with—they would not have to fully 
comply with that for 5 years or until 
they reached $1 billion in sales or $750 
million in market flow, whichever 
came first. 

So what we are doing with this part 
of the JOBS Act is we are giving small 
and growing companies an opportunity 
to grow into the ability to afford the 
most expensive regulation to which 
they would be subject. Nobody is ex-
empted permanently. Everybody who 
goes public would be subject to the full 
panoply of regulations within 5 years 
or sooner if they grow faster, and it is 
only available to companies that have 
sales, as I said, of less than $1 billion. 
But that describes a great number of 
companies. 

I can tell you from personal experi-
ence, when a company is approaching 
that threshold of asking themselves: 
Should we go public—we could grow, 
we could use the capital, we could de-
ploy it to hire more workers, we could 
make constructive use of it—they also 
have to weigh the cost. The cost of 
compliance right now is huge, and we 
have seen a huge dropoff in the number 
of IPOs. We have seen a huge extension 
in the period of time between the suc-
cessful launch of a company and the 
moment they do an IPO. We have seen 
that lengthen dramatically since we 
passed Sarbanes-Oxley. It is, in part, 
because it is so expensive to comply. 

So what we will be doing, if we pass 
this legislation today—which I cer-
tainly hope we will—is making it a lit-
tle bit more affordable for companies 
to make that decision sooner, which 
means hiring workers sooner, which 
means growing sooner, which means 
more growth for our economy, more 
opportunities for all of the people we 
represent. 

So I am very optimistic. I am very 
pleased that we have been able to pull 
together such broad bipartisan sup-

port—this overwhelming vote in the 
House, the endorsement of the Presi-
dent of the United States, the support 
and cooperation with individual Demo-
cratic Senators who have cosponsored 
key pieces of this legislation. 

I do think it is equally important we 
defeat the Reed amendment so we do 
not actually go backwards in this proc-
ess and have the unintended con-
sequence of forcing currently private 
companies to become public against 
their will, forcing them to incur all 
kinds of costs that are actually coun-
terproductive. If we can do that today, 
then I think we can pass this legisla-
tion. We know the President of the 
United States will sign it. We should do 
it as soon as we can. I wish to thank all 
my colleagues who played a role in ad-
vancing us to the point we are at 
today. 

I yield the floor and I suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. DURBIN. Madam President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mrs. 
HAGAN). Without objection, it is so or-
dered. 

Mr. DURBIN. Madam President, how 
much time is remaining in the debate 
on this measure? 

The PRESIDING OFFICER. There is 
23 minutes total; 18 minutes on the ma-
jority side. 

Mr. DURBIN. Madam President, I see 
the floor is vacant. I assume the time 
is being taken from both sides at this 
moment. 

The PRESIDING OFFICER. In the 
quorum call, the time is being charged 
equally. Right now, it is being charged 
to the majority. 

Mr. DURBIN. Thank you. I will try 
to fill that time with something inter-
esting. The United States has the best 
markets in the world. Because of 
strong regulation and oversight by the 
Securities and Exchange Commission 
and other agencies, our markets are 
transparent and investors get accurate 
detailed information. One hundred mil-
lion Americans depend on the strong 
regulated markets when they are mak-
ing their savings for retirement or col-
lege. This is a creation that began back 
after the Great Depression, when 
Franklin Roosevelt said we needed to 
establish the appropriate regulatory 
agencies to set the economy on the 
right track and keep it there. 

Strong oversight has helped pension 
fund managers who count on safety and 
transparency so they can provide pen-
sion benefits to millions of American 
retirees, and investors from around the 
world bring their money here because 
of our investor protections. Yet the 
Senate is considering a House-passed 
capital formation bill that rolls back 
the very protections that make our 
markets the best in the world. 

Supporters of this bill claim inves-
tors will jump at the opportunity to in-

vest in a company as soon as we reduce 
disclosure, auditing, and accounting 
standards. They say this is a perfect 
way to create jobs. But why should in-
vestors choose to invest in companies 
under conditions that do less to protect 
their money? Why should investors 
who were burned during the dot-com 
crash put more capital in companies 
that are exempt from the same rules 
we put in place to ensure it would 
never happen again? Why would inves-
tors who were left with nothing after 
the financial crisis because of risky be-
havior by executives with golden para-
chutes find companies exempt from 
compensation standards more attrac-
tive? 

The answer is they will not. The ones 
who do will be more exposed to deceit 
and fraud. The result will not be more 
jobs, it will be less transparency, less 
accountability. Professor John Coats of 
Harvard Law School agrees. Here is 
what he said: ‘‘[T]he proposals could 
not only generate front-page scandals, 
but reduce the very thing they are 
being promoted to increase: job 
growth.’’ 

Listen to what SEC Chief Accountant 
Lynn Turner said: 

The proposed legislation is a dangerous 
and risky experiment with US capital mar-
kets. . . . I do not believe it will add jobs but 
may certainly result in investor losses. 

The House-passed bill, as written, 
will not create jobs, but let me tell you 
what it will do. It will exempt firms 
with more than $1 billion in revenue— 
that is 90 percent of the newly public 
companies—more than $1 billion of an-
nual revenue exempted from the stand-
ards that help ensure audits based on 
facts, not on who is managing the audi-
tor’s contract. These are the same in-
ternal controls we just adopted after 
Enron, after we were burned there, 
after investors lost their money, after 
pension funds lost their investment, 
after people lost their jobs. We set up 
standards and said: Let it never happen 
again. 

In this euphoria, we are going to re-
peal the Enron standards for these 
companies. This bill would allow com-
panies to use billboards and cold calls 
to lure unsophisticated investors with 
the promise of making a quick buck in-
vesting in new companies. 

According to the New York Times, it 
will allow anyone with an idea to post 
that idea online and raise $1 million 
without ever providing financial state-
ments. This is a scam. How many times 
have we picked up our cell phones to 
see there is a Nigerian opportunity out 
there? Be prepared after this bill 
passes. They will not be from Nigeria; 
they may be from next door. We are 
giving them the opportunity to ask 
people all across America for their 
hard-earned savings on investments 
that are not backed with financial 
statements. 

Last Friday, SEC Commissioner 
Aguilar joined the Chairman of the 
SEC Mary Schapiro in raising concerns 
about this House-passed bill. Is that 
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not fair warning that we ought to least 
have a hearing on this bill before it 
passes? 

I ask unanimous consent to have 
Commissioner Aguilar’s statement 
printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From the U.S. Securities and Exchange 
Commission, Mar. 16, 2012] 

INVESTOR PROTECTION IS NEEDED FOR TRUE 
CAPITAL FORMATION 

(By Commissioner Luis A. Aguilar) 
Last week, the House of Representatives 

passed H.R. 3606, the ‘‘Jumpstart Our Busi-
ness Startups Act.’’ It is clear to me that 
H.R. 3606 in its current form weakens or 
eliminates many regulations designed to 
safeguard investors. I must voice my con-
cerns because as an SEC Commissioner, I 
cannot sit idly by when I see potential legis-
lation that could harm investors. This bill 
seems to impose tremendous costs and po-
tential harm on investors with little to no 
corresponding benefit. 

H.R. 3606 concerns me for two important 
reasons. First, the bill would seriously hurt 
investors by reducing transparency and in-
vestor protection and, in turn, make securi-
ties law enforcement more difficult. That is 
bad for ordinary Americans and bad for the 
American economy. Investors are the source 
of capital needed to create jobs and expand 
businesses. True capital formation and eco-
nomic growth require investors to have both 
confidence in the capital markets and access 
to the information needed to make good in-
vestment decisions. 

Second, I share the concerns expressed by 
many others that the bill rests on faulty 
premises. Supporters claim that the bill 
would improve capital formation in the 
United States by reducing the regulatory 
burden on capital raising. However, there is 
significant research to support the conclu-
sion that disclosure requirements and other 
capital markets regulations enhance, rather 
than impede, capital formation, and that 
regulatory compliance costs are not a prin-
cipal cause of the decline in IPO activity 
over the past decade. Moreover, nothing in 
the bill requires or even incentivizes issuers 
to use any capital that may be raised to ex-
pand their businesses or create jobs in the 
U.S. 

Professor John Coates of Harvard Law 
School has testified that proposals of the 
type incorporated into H.R. 3606 could actu-
ally hurt job growth: 

‘‘While [the proposals] have been charac-
terized as promoting jobs and economic 
growth by reducing regulatory burdens and 
costs, it is better to understand them as 
changing . . . the balance that existing secu-
rities laws and regulations have struck be-
tween the transaction costs of raising cap-
ital, on the one hand, and the combined costs 
of fraud risk and asymmetric and unverifi-
able information, on the other hand. Impor-
tantly, fraud and asymmetric information 
not only have effects on fraud victims, but 
also on the cost of capital itself. Investors 
rationally increase the price they charge for 
capital if they anticipate fraud risk or do not 
have or cannot verify relevant information. 
Anti-fraud laws and disclosure and compli-
ance obligations coupled with enforcement 
mechanisms reduce the cost of capital. 

‘‘. . . Whether the proposals will in fact in-
crease job growth depends on how inten-
sively they will lower offer costs, how exten-
sively new offerings will take advantage of 
the new means of raising capital, how much 
more often fraud can be expected to occur as 
a result of the changes, how serious the 

fraud will be, and how much the reduction in 
information verifiability will be as a result 
of the changes. 

‘‘Thus, the proposals could not only gen-
erate front-page scandals, but reduce the 
very thing they are being promoted to in-
crease: job growth.’’ 

Similarly, Professor Jay Ritter of the Uni-
versity of Florida has testified before the 
Senate banking committee that such pro-
posals could in fact reduce capital forma-
tion: 

‘‘In thinking about the bills, one should 
keep in mind that the law of unintended con-
sequences will never be repealed. It is pos-
sible that, by making it easier to raise 
money privately, creating some liquidity 
without being public, restricting the infor-
mation that stockholders have access to, re-
stricting the ability of public market share-
holders to constrain managers after inves-
tors contribute capital, and driving out inde-
pendent research, the net effects of these 
bills might be to reduce capital formation 
and/or the number of small [emerging growth 
company] IPOs.’’ 

As drafted, H.R. 3606 would have signifi-
cant detrimental impacts on the U.S. securi-
ties regulatory regime, including the fol-
lowing: 

First, the bill will reduce publicly avail-
able information by exempting ‘‘emerging 
growth companies’’ from certain disclosure 
and other requirements currently required 
under the Federal securities laws. The bill’s 
definition of ‘‘emerging growth company’’ 
would include every issuer with less than $1 
billion in annual revenues (other than large 
accelerated filers and companies that have 
issued over $1 billion in debt over a three 
year period) for five years after the com-
pany’s first registered public offering. It is 
estimated that this threshold would pick up 
98% of IPOs and a large majority of U.S. pub-
lic companies for that five year period. 

An emerging growth company would only 
have to provide two years (rather than three 
years) of audited financial statements, and 
would not have to provide selected financial 
data for any period prior to the earliest au-
dited period presented in connection with its 
initial public offering. It would also be ex-
empt from the requirements for ‘‘Say-on- 
Pay’’ voting and certain compensation-re-
lated disclosure. Such reduced financial dis-
closure may make it harder for investors to 
evaluate companies in this category by ob-
scuring the issuer’s track record and mate-
rial trends. 

‘‘Emerging growth companies’’ would also 
be exempt from complying with any new or 
revised financial accounting standards 
(other than accounting standards that apply 
equally to private companies), and from 
some new standards that may be adopted by 
the PCAOB. Such wholesale exemptions may 
result in inconsistent accounting rules that 
could damage financial transparency, mak-
ing it difficult for investors to compare 
emerging companies with other companies in 
their industry. This could harm investors 
and, arguably, impede access to capital for 
emerging companies, as capital providers 
may not be confident that they have access 
to all the information they need to make 
good investment decisions about such com-
panies. 

Second, the bill would greatly increase the 
number of record holders a company may 
have, before it is required to publish annual 
and quarterly reports. Currently, companies 
with more than 500 shareholders of record 
are required to register with the SEC pursu-
ant to Section 12(g) of the Securities Ex-
change Act and provide investors with reg-
ular financial reports. H.R. 3606 would ex-
pand that threshold to 2000 record holders 
(provided that, in the case of any issuer 

other than a community bank, the threshold 
would also be triggered by 500 non-accredited 
investors). Moreover, the bill would exclude 
from such counts any shareholders that ac-
quire securities through crowdfunding initia-
tives and those that acquire securities as eli-
gible employee compensation. Thus, a com-
pany could have a virtually unlimited num-
ber of record stockholders, without being 
subject to the disclosure rules applicable to 
public companies. This effect is magnified by 
the fact that the reporting threshold only 
counts records holders, excluding the poten-
tially unlimited number of beneficial owners 
who hold their shares in ‘‘street name’’ with 
banks and brokerage companies, and thus 
are not considered record holders. 

This provision of the bill raises concerns 
because it could significantly reduce the 
number of companies required to file finan-
cial and other information. Such informa-
tion is critical to investors in determining 
how to value securities in our markets. Reg-
ular financial reporting enhances the alloca-
tion of capital to productive companies in 
our economy. 

Third, the bill would exempt ‘‘emerging 
growth companies’’ from Section 404(b) of 
the Sarbanes-Oxley Act, which requires the 
independent audit of a company’s internal fi-
nancial controls. Section 404(b) currently ap-
plies only to companies with a market cap-
italization above $75 million; companies 
below that threshold have never been subject 
to the internal controls audit requirement 
and were exempted from such requirement in 
the Dodd-Frank Act. The internal controls 
audit was established following the account-
ing scandals at Enron, WorldCom and other 
companies, and is intended to make financial 
reporting more reliable. Indeed, a report last 
year by Audit Analytics noted that the larg-
er public companies, known as accelerated 
filers, that are subject to Section 404(b), ex-
perienced a 5.1% decline in financial state-
ment restatements from 2009 to 2010; while 
non-accelerated filers, that are not subject 
to Section 404(b), experienced a 13.8% in-
crease in such restatements. A study by the 
SEC’s Office of the Chief Accountant rec-
ommended that existing investor protections 
within Section 404(b) be retained for issuers 
with a market capitalization above $75 mil-
lion. With the passage of H.R. 3606, an impor-
tant mechanism for enhancing the reli-
ability of financial statements would be lost 
for most public companies, during the first 
five years of public trading. 

Fourth, the bill would benefit Wall Street, 
at the expense of Main Street, by overriding 
protections that currently require a separa-
tion between research analysts and invest-
ment bankers who work in the same firm 
and impose a quiet period on analyst reports 
by the underwriters of an IPO. These rules 
are designed to protect investors from poten-
tial conflicts of interests. The research scan-
dals of the dot-com era and the collapse of 
the dot-com bubble buried the IPO market 
for years. Investors won’t return to the IPO 
market, if they don’t believe they can trust 
it. 

Fifth, H.R. 3606 would fundamentally 
change U.S. securities law, by permitting un-
limited offers and sales of securities under 
Rule 506 of Regulation D (which exempts cer-
tain non-public offerings from registration 
under the Securities Act), provided only that 
all purchasers are ‘‘accredited investors’’. 
The bill would specifically permit general so-
licitation and general advertising in connec-
tion with such offerings, obliterating the dis-
tinction between public and private offer-
ings. 

This provision may be unnecessary. A re-
cent report by the SEC’s Division of Risk, 
Strategy and Financial Innovation confirms 
that Regulation D has been effective in 
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meeting the capital formation needs of small 
businesses, with a median offering size of 
$1,000,000 and at least 37,000 unique offerings 
since 2009. Regulation D offerings surpassed 
$900 billion in 2010. The data does not indi-
cate that users of Regulation D have been se-
riously hampered by the prohibition on gen-
eral solicitation and advertising. 

I share the concerns expressed by many 
that this provision of H.R. 3606 would be a 
boon to boiler room operators, Ponzi schem-
ers, bucket shops, and garden variety 
fraudsters, by enabling them to cast a wider 
net, and making securities law enforcement 
much more difficult. Currently, the SEC and 
other regulators may be put on notice of po-
tential frauds by advertisements and Inter-
net sites promoting ‘‘investment opportuni-
ties.’’ H.R. 3606 would put an end to that 
tool. Moreover, since it is easier to establish 
a violation of the registration and pro-
spectus requirements of the Securities Act 
than it is to prove fraud, such scams can 
often be shut down relatively quickly. H.R. 
3606 would make it almost impossible to do 
so before the damage has been done and the 
money lost. 

In addition others have noted that the cur-
rent definition of ‘‘accredited investor’’ may 
not be adequate and that the requirement 
that purchasers be accredited investors 
would provide limited protection. For exam-
ple, an ‘‘accredited investor’’ retiree with $1 
million in savings, who depends on that 
money for income in retirement, may easily 
fall prey for a ‘‘hot’’ offering that is contin-
ually hyped via the internet or late night 
commercials. 

These are just a few observations regarding 
H.R. 3606. It also includes other provisions 
that require substantial further analysis and 
review, including among other things the so- 
called crowdfunding provisions. 

The removal of investor protections in this 
bill are among the factors that have prompt-
ed serious concerns from the Council of In-
stitutional Investors, AARP, the North 
American Securities Administrators Asso-
ciation, the Consumer Federation of Amer-
ica, and Americans for Financial Reform, 
among others. 

QUESTIONS RE: H.R. 3606 
As H.R. 3606 is considered, the following is 

a non-exhaustive list of questions that 
should be addressed: 

1. The bill would define ‘‘emerging growth 
company’’ as any company, within 5 years of 
its IPO, with less than $1 billion in annual 
revenue, other than a large accelerated filer 
or a company that has issued $1 billion in 
debt over a three-year period. 

What is the basis for the $1 billion revenue 
trigger? 

Why is revenue the right test? Why is $1 
billion the right level? 

It has been estimated that this definition 
would include 98% of all IPOs, and a large 
majority of all public companies within the 
5-year window. Was such a broad scope in-
tended? 

2. As provided in the bill, financial ac-
counting standards, auditing and reporting 
standards, disclosure requirements, and the 
period for which historical financial state-
ments is required, could all differ as between 
‘‘emerging growth companies’’ and all other 
public companies—including all companies 
that went public before December 8, 2011. 

How will these differences affect the com-
parability of financial reporting for these 
two classes of issuers? 

Will reduced transparency, or lack of com-
parability, affect the liquidity of emerging 
growth companies? 

Will reduced transparency or reduced li-
quidity affect the cost of capital for emerg-
ing growth companies? Will investors de-

mand a ‘‘discounted price’’ to offset any per-
ceived higher risk resulting from reduced 
disclosures and protections? 

Will emerging growth companies be re-
quired to include risk factors or other disclo-
sure in their registration statements and 
other filings, regarding transparency, com-
parability and any potential effects thereof? 

3. The bill would expand the threshold for 
the number of shareholders an issuer may 
have, before it is required to file annual and 
other reports under Section 12(g) of the Ex-
change Act, from 500 to 2000 (of which no 
more than 500 may be non-accredited inves-
tors, for issuers other than community 
banks), and would exclude from such counts 
shareholders that acquire securities through 
crowdfunding initiatives and those that ac-
quire securities as eligible employee com-
pensation. 

How was the new threshold of 2000 holders 
determined? 

Is that the right threshold for determining 
whether the public interest in such securi-
ties justifies regulatory oversight? 

How many companies would be exempted 
from registration and reporting by the bill? 

When shares are held in ‘‘street name’’ the 
number of beneficial owners may greatly ex-
ceed the number of record holders. How will 
the new threshold of 2000 record holders be 
applied in such cases? 

How would the exclusion of employees and 
crowdfunding purchasers be applied, if such 
holders transfer their shares to other inves-
tors? How would this be tracked? 

4. To the extent the bill results in reduced 
transparency and/or reduced liquidity for 
emerging growth companies, or for compa-
nies exempted from Exchange Act reporting 
by the new thresholds under Section 12(g), 
such results may impact investment deci-
sions by institutional investors. 

How would mutual fund managers, pension 
fund administrators, and other investors 
with fiduciary duties address such reduced 
transparency or lack of liquidity in making 
investment decisions? 

Could reduced transparency or reduced li-
quidity impact the ability of fund managers 
to meet applicable diversification require-
ments? 

Could such effects cause managers to in-
crease concentration into fewer US reporting 
companies? How would such concentration 
affect market risk? Would the bill result in 
investor funds being redirected to companies 
overseas? 

5. The bill is being promoted as a jobs 
measure, on the grounds that reducing regu-
lation will improve access to capital for 
small and emerging businesses, allowing 
them to grow and add employees. 

What is the evidence that regulatory over-
sight unduly impedes access to capital? 

What is the evidence that companies that 
are otherwise prepared to grow (that is, they 
have the appropriate business model, man-
agement team, and aspirations) are pre-
vented from growing by an inherent lack of 
access to potential sources of capital? 

I understand that the costs of complying 
with regulatory requirements are a factor 
underpinning H.R. 3606. How do such costs 
compare to other costs of raising capital, 
such as investment banking fees? How do 
such costs compare to other administrative 
costs? If reduced transparency, lack of com-
parability, and other consequences of the bill 
result in a higher cost of capital for emerg-
ing growth companies, will the money saved 
on compliance be worth it? 

6. Evidence shows that the public compa-
nies that are currently exempt from internal 
controls audit requirements have a higher 
incidence of financial reporting restate-
ments, and that companies that have re-
stated their financial results produce sub-
stantially lower returns for investors. 

How do any perceived benefits from H.R. 
3606’s exemption of emerging growth compa-
nies from the audit of internal controls com-
pare to the likelihood of increased restate-
ments? Would an increase in restatements 
hamper capital formation? 

Will the lack of an internal controls audit 
result in greater financial and accounting 
fraud? 

7. The bill requires the Commission to re-
vise its rules to provide that the prohibition 
against general solicitation or general adver-
tising contained in Regulation D shall not 
apply to offers and sales of securities pursu-
ant to Rule 506, provided that all purchasers 
are accredited investors. 

Given the success of Regulation D as a cap-
ital raising mechanism, including its suc-
cessful use by small and emerging compa-
nies, is there any evidence that general solic-
itation and general advertising are necessary 
for capital formation? 

Given the current definition of ‘‘accredited 
investor’’, is that the right test for deter-
mining who issuers may target, in offers 
made by general solicitation or advertising? 

CONCLUSION 
H.R. 3606 would have a significant impact 

on the capital markets and raises many 
questions that have yet to be satisfactorily 
resolved. I have yet to see credible evidence 
that justifies the extensive costs and poten-
tial harm to investors this bill may impose. 

I urge Congress to undertake the review 
necessary to resolve these questions, and to 
ensure that investors, as the providers of the 
capital that companies need to grow and cre-
ate jobs, have the protections they need and 
deserve. 

Mr. DURBIN. Commissioner Aguilar 
said he shares concerns expressed by 
many that provisions of this bill would 
be a boon to boiler room operators, 
Ponzi schemers, bucket shops, and gar-
den variety fraudsters by enabling 
them to cast a wider net and make se-
curities law enforcement that much 
more difficult. 

Others have raised concerns. The 
North American Securities Adminis-
trators Association, the Consumer Fed-
eration of America, the Americans for 
Financial Reform, the Council of Insti-
tutional Investors, securities experts 
such as Professor John Coffee and 
former SEC Chief Accountant Lynn 
Turner, the AARP, concerned that sen-
iors will be bilked out of their savings 
with these phony solicitations for com-
panies that may not even exist. 

I share the concerns. I believe there 
is a path forward to protect investors 
and make it easier for small firms to 
come up with capital. Several of my 
colleagues had a substitute amend-
ment—Senator JACK REED, Senator 
CARL LEVIN, Senator MARY LANDRIEU— 
which would have done just that, made 
it easier to raise capital but kept the 
safeguards in place. 

It was defeated virtually on a party- 
line vote. It was defeated. It would 
have preserved the Dodd-Frank say-on- 
pay provisions to allow investors to 
weigh in if executives are getting exor-
bitant compensation and golden para-
chutes. The amendment would have 
prohibited companies from advertising 
and selling stock to the unsophisti-
cated, unsuspecting investors. It would 
have included minimum requirements 
for crowdfounding Web sites so inves-
tors are not blindly giving money to 
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someone with a good-looking Web site 
that promises a good return that will 
never ever happen. 

In short, the amendment would have 
responded to investors’ concerns—the 
very same investors some of my col-
leagues claim the underlying bill will 
encourage to invest. 

That is not all we have done. The 
amendment also included a reauthor-
ization of the Export-Import Bank, 
which makes loans to major companies 
and smaller companies too who want to 
export American-made products made 
by American workers. 

The reauthorization increased the 
bank’s lending cap to $140 billion. This 
is the same Export-Import Bank that 
received bipartisan support in the 
Banking Committee and was reported 
out on a voice vote. A similar reau-
thorization was introduced by a Repub-
lican the last time around in 2006. It 
passed the Senate without even the re-
quirement of a record vote. 

However, yesterday, both the Lan-
drieu-Reed-Levin amendment, which 
was the substitute that included the 
Export-Import Bank reauthorization, 
and the Cantwell amendment failed to 
obtain enough votes to invoke cloture, 
mostly on a party-line vote. Two Re-
publicans voted to extend the Export- 
Import Bank authorization—two. This 
is a bank which gives our companies in 
America a fighting chance around the 
world to compete with those companies 
in other countries that are subsidized 
by their government. We have the Ex-
port-Import Bank to help our compa-
nies, companies in my State such as 
Boeing and Caterpillar. Good-paying 
jobs right here in America, sustained 
by exports, helped by the Export-Im-
port Bank, defeated on the floor of the 
Senate. Only two Republican Senators 
would step up and vote for that bank, 
and it used to be noncontroversial. We 
did it because we knew it was so good 
for our economy. It turned out to be a 
partisan issue. 

Too many things turn out to be par-
tisan issues on the Senate floor lately. 
That is the latest casualty. It is clear 
that politics and theoretical jobs cre-
ated by a bill that significantly reduces 
investor protections are more impor-
tant to some of my colleagues than the 
real jobs that would have been created 
by the Export-Import Bank. 

The Export-Import Bank is respon-
sible for supporting 288,000 American 
jobs at more than 2,700 U.S. companies. 
One would think it would have won 
more than two Republican votes. 
Madam President, 113 of these compa-
nies are located in my State of Illinois 
and 80 are small businesses. 

One of those companies, Holland LP, 
in Crete, IL, employs 250 people and 
completed a major export transaction 
with assistance from the Export-Im-
port Bank. Holland was able to sell two 
complete in-track welding systems to a 
company in Brazil. 

The CEO of Holland said: ‘‘Without 
[the Export-Import Bank], this trans-
action would not have come to life.’’ 

That is how the Ex-IM Bank can help 
companies in my State and companies 
around the United States. 

I have to say, there will be an amend-
ment offered soon, this afternoon, 
within the hour, the Merkley-Bennet- 
Scott Brown amendment, which is bi-
partisan. It would allow small busi-
nesses to raise up to $1 million through 
crowdfunding Web sites but will put in 
protections for investors from those 
posing as a business and selling a lot 
more hope than substance. 

The amendment would require all 
crowdfunding Web sites to register 
with the SEC. That is a step in the 
right direction. It is one of the most 
important elements that needs to be 
changed in this bill out of about eight 
elements, and it is the only one we are 
likely to address this afternoon. 

I urge my colleagues to support the 
amendment of JACK REED of Rhode Is-
land requiring the SEC to revise the 
definition of ‘‘holder of record.’’ The fi-
nancial industry has been working 
overtime to beat this amendment. 
They have been on the phones calling 
everybody saying, ‘‘Stop the Reed 
amendment.’’ 

According to John Coffee, a professor 
at Columbia Law School, the share-
holder of record concept is archaic and 
can be gamed. 

State securities regulators also share 
that same concern. The American Se-
curities Administrators Association 
said in a recent letter that it makes 
little sense to exclude any investor 
from the count of beneficial holders. 

The Reed amendment would require 
the SEC to update the definition of 
‘‘holder of record’’ to revise an out-
dated definition that may hide the true 
number of shareholders a company 
might have. 

While I believe the bipartisan 
Merkley-Bennet and the Reed amend-
ments will significantly improve parts 
of this bill, it doesn’t make this a good 
bill. That is why I am prepared to vote 
no on final passage. 

This bill, as much as any bill we have 
ever considered on the Senate floor, 
should have at least had a hearing. We 
should have at least brought in some 
expert witnesses. I will tell you, we 
will rue the day we ran this thing 
through the House and Senate without 
the appropriate oversight. I can al-
ready predict, having seen this happen 
time and again, there will come a time, 
after we pass this bill, when we start 
hearing from Americans who are being 
lured into phony investments, losing 
their life savings and their retirement 
in the process, and we will step back 
and say: My goodness. How did that 
happen? Remember, on March 22, 2012, 
we had a chance to make a difference 
to slow down and stop this bill until 
there was an adequate hearing, until 
we could put safeguards into place, 
which Americans deserve. 

I am not against investment. I know 
there is risk associated with it. We 
have said since the 1930s—1932—under 
the creation of the SEC, that we owe to 

Americans, when they make a decision 
about an investment, two basic ele-
ments: Make sure the salesman is tell-
ing the truth and make sure what he 
said can be backed up with audited fi-
nancial statements. 

We can all remember stories about 
the people who used to blow in, sit 
down and sell penny stocks and $5 
stocks and unsuspecting investors los-
ing their savings as these folks caught 
the next train out of town. We don’t 
need to return to that in the name of 
job creation. If we are creating the jobs 
of new charlatans who are offering 
these investments, these are not the 
kinds of jobs America should encour-
age. 

I believe the House-passed bill should 
be defeated today. We should take the 
time to get it right and listen to the 
Chairman of the SEC and put the pro-
tections in the law so we can move for-
ward with a bill that all of us can be 
proud of. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Oregon is recognized. 
Mr. MERKLEY. Madam President, I 

rise to address the amendment on 
crowdfunding that we will be consid-
ering shortly on the floor of the Sen-
ate. Specifically, the goal is to create a 
solid foundation for success of enabling 
Americans to invest in startup compa-
nies, invest in small companies 
through the Internet, and to do so in a 
fashion that does not result in preda-
tory scams but results in capital for-
mation that helps small business 
thrive across our Nation. 

The House bill, as it came over to us, 
has crowdfunding provisions that are 
simply a pathway to predatory scams, 
a paved highway to predatory scams. 
What do I mean by that? They say ba-
sically that a company seeking to raise 
investment capital doesn’t have to give 
any financial information of any kind 
about their company. If they do pro-
vide information, they don’t have to 
have accountability for the accuracy of 
that information. By the way, they can 
hire people to pump their stock, and 
that is OK under the law. In other 
words, everything we associate with 
the worst boiler rooms, the worst 
pump-and-dump schemes, is made legal 
by the House legislation. That is why 
we need to fix this on the floor of the 
Senate. 

We lay out a provision that says, if 
you raise less than $100,000, you as the 
CEO assert the accuracy of the infor-
mation you are putting out—simple fi-
nancial statements. If you raise a larg-
er amount of funds, you proceed to 
have an accountant-reviewed state-
ment that you can vouch for. If you 
raise yet more funds, at a higher level, 
then you have an audited financial 
statement. So it is adjusted in degrees 
and it streamlines it to the appropriate 
levels, based on the amount of invest-
ment you are asking. 

This amendment says directors and 
officers should take responsibility for 
the accuracy of that information. That 
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will give investors a great deal more 
confidence that what they are reading 
is actually and truly the case. That is 
a foundation for successful investment. 

There are many folks across the 
country who have looked at these 
crowdfunding positions, different meas-
ures. I thought I would read from 
Motaavi, a crowdfunding intermediary 
based out of North Carolina. On the 
House bill, they say: 

The crowdfunding language in the [House 
bill] lacks critical investor protection fea-
tures. It does not require offerings to be con-
ducted through an intermediary, which 
opens the door to fraudulent activity. . . . It 
also does not require appropriate disclosures 
or inspections. The bill does not require the 
issuer to inform investors of dilution risk or 
capital structure. 

Crowdfunding is premised on openness. 
Without disclosure, investors cannot protect 
themselves or accurately price the securities 
they are buying. If issuers are not willing to 
provide information over and above what is 
required, the [House] language does not pro-
vide investors with other alternatives short 
of giving up on crowdfunding altogether. 

They then comment on the bipar-
tisan amendment we are presenting on 
the floor of the Senate, and they note: 

It strikes the right balance between disclo-
sure and flexibility. The language is tightly 
integrated with existing securities laws to 
provide investor protection. It places easily 
met obligations on the issuer and the inter-
mediary to ensure that investors have the 
information they need to make sound deci-
sions. The bill has many provisions for ap-
propriate rulemaking, and is written in a 
way that reflects how crowdfunding actually 
works. 

Remember, this is a crowdfunding 
intermediary based in North Carolina— 
one working to occupy this Internet 
space and wants a platform, a struc-
ture, that works and makes 
crowdfunding a legitimate strategy for 
capital formation. 

The letter continues: 
We think crowdfunding can be a valuable 

and integral part of the capital formation 
process. The Crowd Funding Act is the right 
bill [the amendment we are considering 
today] to make this happen. 

Launcht is a crowdfunding portal 
provider. They say: 

For the first time, we have a Senate bill 
with bipartisan sponsorship, a balance of 
state oversight and Federal uniformity, in-
dustry standard investor protections, and 
workable funding caps. 

Let’s turn to the startup exemption— 
three entrepreneurs who have led the 
charge in our Capitol for flexible provi-
sions for crowdfunding: 

We write to suggest that if you consider 
the House version of the bill, you consider 
adding the following crucial components: 

1. Crowdfunding investing intermediaries 
that are SEC-regulated to provide appro-
priate oversight. 

2. All or nothing financing so that an en-
trepreneur must hit 100 percent of his fund-
ing target, or no funds will be exchanged. 

3. State notification, rather than state reg-
istration, so the states are aware of who is 
crowdfunding in their states. This ensures 
they retain their enforcement ability while 
creating an efficient marketplace. 

These provisions are in the amend-
ment we are considering and the 
amendment they have endorsed. 

Finally, we have SoMoLend, a peer- 
to-peer lending site. Here is their com-
mentary, where they say this amend-
ment is: 

. . . robust enough to provide guidance to a 
new industry, but will also benefit the 
crowdfunding industry in the long-term, as 
compared to a possible race to the bottom 
with a ‘‘no regulatory’’ approach. The disclo-
sure and regulatory requirements will pro-
vide adequate information to investors, ad-
vising of risk but also deterring fraud. 

It continues: 
Again, this has long-term benefits to the 

industry as a whole. 

This hits at the heart of why these 
investor protections are so important. 
Not only do they deter scams and 
fraud, not only do they protect vulner-
able investors, such as seniors and oth-
ers, who have little experience in the 
investing market, but they build a 
strong capital formation market, a 
successful platform for capital forma-
tion, a market that puts capital where 
citizens would like to put it—the wis-
dom of the crowd, if you will—a mar-
ket that allows good ideas to rise to 
the top, a market that will create jobs 
now and in the future. 

I urge my colleagues to support 
amendment No. 1884 to provide the 
right balance of streamlining and in-
vestor protection. 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. REED. Madam President, I ask 
unanimous consent that the order for 
the quorum call be rescind. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REED. Madam President, I ask 
unanimous consent to speak up to 1 
minute. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 1931 
Mr. REED. Madam President, short-

ly, we will be voting on my amend-
ment, which will maintain the House’s 
increase in the number of shareholders 
at 2,000 in order to remain private. But 
what I do is actually ensure that the 
shareholders are the real shareholders; 
that there is not an intermediary hold-
ing the stock in the name of perhaps 
literally hundreds of shareholders, but 
they are the real shareholders. 

There has been some criticism about 
the affect it will have on ESOPs, pri-
vate funds, mutual funds, and others. 
We have been assured by legal experts 
it doesn’t affect any of these funds or 
entities. 

In addition, the SEC has assured us 
that it, through rulemaking, can clar-
ify that ESOPs, mutual funds, private 
funds, and other entities similar to 
these will not be affected. I believe if a 
company has 2,000 real shareholders, 
those shareholders should have access 
to routine information on a regular 
basis, and that is the thrust of this 
amendment. 

SHAREHOLDER THRESHOLD 
Mrs. HUTCHISON. Madam President, 

one of the six components of the 
House-passed JOBS Act is a measure I 
sponsored here in the Senate to foster 
capital formation in the community 
banking industry. I appreciate the sup-
port of Senator TOOMEY and twelve ad-
ditional cosponsors, including Senators 
PRYOR, MCCASKILL and BILL NELSON. 
Our bill would update the threshold be-
fore a bank must register its securities 
with the Securities and Exchange Com-
mission from 500 shareholders to 2,000. 
It is Title 6 in the JOBS Act before us 
today. My colleague Senator TOOMEY 
has a bill contained in the JOBS Act as 
well that would raise the shareholder 
threshold for all companies. Senator 
TOOMEY’s legislation is contained in 
Title 5 of the JOBS Act. 

On this point, my understanding is 
that Sections 501 and 601 of the JOBS 
Act address two distinct classes of 
issuers. One is a general provision for 
all issuers other than banks and bank 
holding companies—and the other one 
applies to banks and bank holding com-
panies. I ask the Senator, is this cor-
rect? 

Mr. TOOMEY. Yes, that is my under-
standing. I thank Senator HUTCHISON 
for all of her hard work on the bank 
shareholder bill, and for clarifying this 
point. 

Mrs. FEINSTEN. Madam President, I 
rise today in strong opposition to the 
JOBS Act. Supporters of this bill insist 
it will help small businesses looking to 
raise capital, but instead its primary 
effect would be to strip away critical 
investor protections. 

The House-passed bill applies to more 
than just small businesses. It also ex-
empts large corporations—those with 
annual revenues up to $1 billion—from 
important financial reporting require-
ments. 

There are many good reasons why 
public companies are required to un-
dergo periodic examinations and dis-
close financial information, and this 
bill undercuts those protections. 

I remember the massive fraud and fi-
nancial chicanery that led Enron to in-
tentionally shut down powerplants in 
California in order to pump up profits. 
And all of us remember the lasting 
damage from the collapse of the dot- 
com bubble. 

Let me go over some of the problems 
with the House bill. 

It would eliminate the requirement 
that many companies audit their inter-
nal controls, a requirement put in 
place specifically in response to the 
Enron debacle. 

Companies with virtually no oper-
ating history could sell stock directly 
to the public over the Internet without 
going through any registered inter-
mediary. 

The bill has no meaningful protec-
tions to prevent investors’ savings 
from being wiped out on risky invest-
ments. Investors could bet 10 percent of 
their annual income on any one com-
pany, with no limit to how much in-
come or savings they could invest in 
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multiple companies’ stock sold over 
the Internet with little financial dis-
closure. 

The JOBS Act would reduce the num-
ber of years of audited financial state-
ments that companies must publicly 
disclose. 

It would abolish shareholder advisory 
votes on executive compensation and 
golden parachutes. 

And it would eliminate the disclosure 
requirement of CEO-to-median-worker 
salary ratio required under the Dodd- 
Frank Wall Street Reform Act. 

It remains unclear why the sup-
porters of the JOBS Act believe dis-
closing executive compensation is an 
obstacle to companies going public. 

Under the JOBS Act, a fraudster 
could raise up to $1 million in small in-
crements from mom-and-pop investors 
without having to disclose any signifi-
cant financial or legal disclosures. Can-
didly, this could lead to the greatest 
proliferation of get-rich-quick schemes 
in history. 

It is a shame this process has un-
folded in this manner and at this 
breakneck speed. There are some mer-
its to the underlying goal of the bill. 

Reducing compliance costs on actual 
small businesses seeking to go public is 
a laudable goal. But instead of debat-
ing the issues, we are rushing through 
this bill. 

It is important to note that, even 
under the Sarbanes-Oxley law, finan-
cial game-playing by big public compa-
nies has not gone away. This bill would 
invite even more of that harmful activ-
ity, under the guise of being good for 
the public marketplace. 

Congress’s recent track record on fi-
nancial deregulation isn’t very good. In 
the past decade or so Congress has 
eliminated the Glass-Steagall firewall 
between commercial and investment 
banking and deregulated the over-the- 
counter derivatives market. We are 
still paying for those mistakes. 

I had hoped the Senate would be 
humbled by that experience. Instead, 
we are rushing through changes to dec-
ades-old securities laws that could 
have significant negative effects on in-
vestor protections. 

I voted against the JOBS Act so we 
can take the time to truly understand 
the ramifications of this bill for the 
marketplace, small businesses, and in-
vestors. 

Mrs. BOXER. Madam President, I 
wish to explain my opposition to H.R. 
3606, a bill that would undermine regu-
lation of our financial markets and 
leave investors vulnerable to fraud. 

The underlying spirit of this legisla-
tion is one that I support: improving 
the ability of smaller companies, espe-
cially startups, to raise capital. Small 
companies are essential to our econ-
omy, and it is critical that they be able 
to raise capital efficiently. Our finan-
cial regulations should be up-to-date 
and pragmatic, realistically reflecting 
the size of new public companies in 
modern times, and new methods of 
reaching out to potential investors. 

However, I am deeply concerned that 
the bill goes too far in rolling back in-
vestor protections. These rules were 
created for a reason, often after hard 
lessons learned from scandals like 
Enron and WorldCom. They protect or-
dinary people from losing their retire-
ment savings to corporate fraud and 
mismanagement, and help our markets 
function efficiently, ensuring that in-
vestors of all types have meaningful 
and accurate information. All compa-
nies benefit when investors have con-
fidence in the safety and fairness of the 
marketplace. 

SEC Chair Mary Schapiro and SEC 
Commissioner Luis Aguilar have raised 
concerns that this bill will hinder secu-
rities law enforcement and reduce in-
vestor protection. Bloomberg News edi-
torialized that it ‘‘would be dangerous 
for investors and could harm already 
fragile financial markets.’’ The New 
York Times Editorial Board said this 
legislation ‘‘would undo essential in-
vestor protections, reduce market 
transparency and distort the efficient 
allocation of capital.’’ CalPERS and 
CalSTRS have expressed concerns, as 
have Americans for Financial Reform, 
AARP, AFL–CIO, AFCSME, Consumer 
Federation of America, the Main 
Street Alliance, the Sustainable Busi-
ness Council, and many other well-re-
spected organizations. 

It is a mistake to rush this impor-
tant piece of legislation when the pos-
sibility of a genuinely bipartisan com-
promise exists. The Reed-Landrieu- 
Levin amendment, which was blocked 
by Senate Republicans despite bipar-
tisan support from 54 Senators, would 
have greatly improved the bill. It 
would have allowed smaller companies 
to raise capital more easily, without 
going as far as the underlying bill in 
providing exemptions for companies 
with annual gross revenue of up to $1 
billion. I thank my colleagues for their 
efforts in drafting that carefully bal-
anced proposal. 

I am pleased that the bipartisan 
Merkley-Bennet-Brown amendment be-
came part of the bill. It will allow com-
panies to reach investors through so-
cial media, but with sensible rules to 
reduce fraud and provide meaningful 
regulatory oversight. Nevertheless, sig-
nificant investor protection problems 
remain in the other sections of the bill, 
and I cannot support its passage. 

I was also disappointed that reau-
thorization of the Export-Import Bank, 
which was offered as an amendment by 
a group of bipartisan cosponsors, was 
blocked by Senate Republicans. 

The Ex-Im Bank keeps American 
businesses competitive worldwide, es-
pecially in countries with challenging 
economic and political conditions, and 
sustains American jobs in the process. 
The Bank’s investments helped to sup-
port 290,000 export-related American 
jobs last year, including 21,025 in Cali-
fornia. As the economic recovery con-
tinues, now is not the time to take 
away this support and put our compa-
nies at a disadvantage. 

This bill clearly was rushed; this bill 
is risky for investors, and that is why 
I voted no. 

Mr. JOHNSON of South Dakota. 
Madam President, I rise today to ex-
press my views on the bill that is be-
fore us—H.R. 3606—the Jumpstart Our 
Business Startups Act. This bill is a 
package of measures intended to in-
crease capital formation a goal which I 
believe Democrats and Republicans 
share. Banking Committee members on 
both sides of the aisle, including Sen-
ators SCHUMER, CRAPO, TESTER, VIT-
TER, MERKLEY, TOOMEY, BENNET and 
JOHANNS, teamed up to introduce a 
number of bipartisan legislation on 
this issue, and I commend them for 
their hard work. 

Small businesses are the engine of 
the American economy. Start-ups and 
small businesses create a majority of 
new jobs, and they deserve every oppor-
tunity to take an idea and turn it into 
an exciting, new venture that could 
lead to the next great American com-
pany. 

Investments are often necessary re-
sources that allow start-ups and small 
businesses to grow. Unfortunately, the 
recent trend is that fewer emerging 
growth companies are entering the 
U.S. capital markets though IPOs. Ac-
cording to the IPO Task Force, 92 per-
cent of job growth occurred after a 
company’s IPO, so it makes sense to 
consider ways to facilitate more IPOs 
in a manner that protects investors. 
There are also novel ideas to help 
start-ups raise money over the Inter-
net, reaching out to their friends 
through social media and inviting 
them to invest small amounts to help 
them grow their business. 

So in considering these new ideas to 
spur job creation in a balanced and 
thoughtful way, the Banking Com-
mittee held four hearings since last 
summer. We heard a wide range of 
views on how best to modernize our se-
curities laws to allow new and growing 
companies to raise capital, but in a 
way that does not undermine investor 
protections so that people will still be 
willing to invest. 

At our hearings and through our ef-
forts to explore this subject, members 
of the Banking Committee heard con-
cerns about provisions in the House bill 
before us from a number of experts, in-
cluding the Chairman of the Securities 
and Exchange Commission. One piece 
of the legislation attempts to encour-
age more companies to pursue an IPO 
by creating a so-called ‘‘on-ramp.’’ The 
House bill determines that companies 
under $1 billion in annual revenue 
should be exempt from disclosures for 
up to 5 years. Witnesses at the Banking 
Committee’s hearings raised concerns 
about whether this threshold is appro-
priate and accurately reflects those 
companies that need relief most. The 
House bill contains a provision to re-
strict the independence of accounting 
standard-setting by the Financial Ac-
counting Standards Board. For many 
years Congress has debated whether we 
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should legislate accounting standards 
or leave it to the experts. I remain un-
convinced that interfering with the 
independence of FASB would be an ap-
propriate action for Congress to take 
or would inspire more people to invest 
in IPOs. 

It is also unclear that eliminating 
safeguards to reduce conflicts of inter-
est between stock research analysts 
and firms selling stock, as the House 
bill does, will on the whole be bene-
ficial. The absence of such safeguards a 
decade ago led analysts to write con-
flicted stock recommendations which 
too many Americans believed and re-
lied upon to invest, and ultimately 
lose, their money. Those misleading 
and fraudulent stock recommendations 
caused many Americans to pull out of 
the market and lose confidence in the 
integrity of the financial system. We 
must closely monitor this area going 
forward. 

Crowdfunding is a concept with po-
tential, but I do not think that the 
House bill provides appropriate over-
sight of the online funding platforms to 
ensure that unsuspecting investors are 
not ripped off by an online scam. Oper-
ators of online funding platforms are 
not required to register with the SEC. 
While there is some information these 
operators are required to share with 
regulators, it remains unclear if this 
modest sharing of information will be 
sufficient for regulators to monitor 
these new equity-raising platforms in 
the same way investments on the stock 
market are monitored. The House bill 
needlessly limits the involvement of 
State securities regulators to help the 
SEC oversee new crowdfunding oper-
ations. 

In response to these concerns on 
crowdfunding, I was pleased to assist 
Senators MERKLEY, BENNET and others 
in crafting an alternative approach 
that strikes a better balance between 
capital formation and investor protec-
tion. The Merkley-Bennet amendment 
requires crowdfunding companies to 
provide basic disclosures, including a 
business plan and financial information 
to potential investors. It also requires 
companies offering stock online to ei-
ther register as a broker-dealer with 
the SEC, or pursue a ‘‘funding portal’’ 
registration. This will provide greater 
oversight than the House bill. Among 
other key improvements, the Merkley- 
Bennet amendment provides for strong-
er Federal-State oversight coordina-
tion, and it allows for properly scaled 
investment limits as well as an aggre-
gate investment cap across all 
crowdfunded companies, further pro-
tecting investors. For these reasons 
and more, I urge my colleagues to cor-
rect the weak House crowdfunding title 
and join me in supporting the Merkley- 
Bennet amendment. 

Another provision in the underlying 
House bill modernizes the Regulation A 
threshold by raising the cap on how 
much money can be raised in the cap-
ital markets without registering with 
the SEC. The House bill transfers au-

thority away from Congress by requir-
ing the SEC to review and potentially 
raise the threshold every 2 years. This 
has the potential to preclude a rigorous 
public debate about when and why the 
Regulation A threshold should be 
raised again. 

The House bill would also expand the 
ability of companies to advertise pri-
vate offerings to accredited investors, 
referred to as Regulation D. Some have 
raised concerns that there are not 
enough protections for our seniors, who 
could be misled into investing in a 
company without a full appreciation of 
the level of risk they are taking on. 
This will also warrant close attention 
moving forward to ensure seniors are 
not taken advantage of. 

Finally, while I believe the current 
500–Shareholder Rule should be up-
dated, it is unclear if the House ap-
proach to dramatically raise the 
threshold to 2,000 shareholders of 
record is a balanced approach. A more 
modest increase seems more appro-
priate to balance investor protection 
and transparency with capital forma-
tion. 

Throughout this process I have 
sought to help address needed investor 
protections in a thoughtful manner 
while helping to support entrepreneurs, 
grow small businesses, and put Ameri-
cans back to work. 

But I did not write the underlying 
House bill before us today, and I was 
pleased to help support my colleagues 
in drafting the Senate substitute 
amendment. I believe the Senate sub-
stitute addresses each of the concerns I 
raised. I am disappointed more of my 
colleagues did not support this alter-
native that would have increased pro-
tections for investors. 

That said, no piece of legislation is 
perfect, and this bill contains innova-
tive new solutions that have the poten-
tial to boost the economy. Small busi-
nesses and startups deserve the oppor-
tunity to test these new ideas, but Con-
gress has chosen to act quickly. 

The House bill received 390 votes in 
the House, including most House 
Democrats, and the President and the 
Majority Leader support it. So despite 
my misgivings over a number of these 
provisions, I will support my Leader 
and the President and vote for this leg-
islation. 

That said, we must all keep an eye on 
the effects of these changes as we plow 
this new ground. As lawmakers, we 
seek out the appropriate balance in 
writing laws, doing our best to promote 
a strong economic recovery while pro-
tecting the public from abuse and fraud 
which would undermine the confidence 
in our financial system. 

While I will support this underlying 
package today, I believe we all have a 
shared responsibility to ensure that 
going forward the new changes that we 
pass today will truly benefit, and not 
undermine, both start-ups and inves-
tors alike. 

Mr. BAUCUS. Madam President, in 
Taming of the Shrew, William Shake-
speare wrote: 

There is small choice in rotten apples. 

I am here to talk about the choice we 
have this afternoon, on voting for final 
passage of H.R. 3606. 

Over the past week, the Senate has 
been debating a bill the House has 
called the JOBS Act. But as former Se-
curities and Exchange Commission 
chief accountant Lynn E. Turner said 
recently: 

It won’t create jobs, but it will simplify 
fraud. 

I fully support finding ways to help 
the private sector create good-paying 
jobs. 

Last year, I worked with my col-
leagues on both sides of the aisle to 
pass the Vets Jobs bill, cutting taxes 
for small businesses while helping vet-
erans get back to work. This Chamber 
also passed three free trade agree-
ments, setting the stage to increase 
American exports to Korea, Colombia, 
and Panama by an estimated $13 billion 
a year, resulting in tens of thousands 
of new jobs. And just last week, the 
Senate passed overwhelmingly the 
highway bill, which will create and sus-
tain more than 14,000 American jobs 
per year. 

But our choice today leaves much to 
be desired. While this bill includes 
some very positive changes to enhance 
and encourage small business invest-
ment, it includes several rotten apples 
that roll back important investor pro-
tections and put the integrity of our 
markets into question. 

So quickly we forget the past. Just 
over a decade ago, a company called 
Enron revealed one of the largest cor-
porate and accounting scandals of our 
time. We all remember the stories of 
documents shredded, shell companies, 
exaggerated profits, and lax accounting 
rules. 

Within 1 month, shareholders lost 
nearly $11 billion as Enron stock plum-
meted. Families and employees lost 
their entire savings in a matter of 
days. Investor confidence in the entire 
system evaporated. 

Just a few years earlier, the dot-com 
boom hit a fever pitch. Wall Street 
firms worked frantically to put to-
gether initial public offerings for fledg-
ling Internet companies. At the same 
time, these firms would agree to re-
lease upbeat research reports sup-
porting the upcoming IPO in exchange 
for the company’s underwriting busi-
ness. Unassuming investors relied on 
this public research touting the IPOs, 
while firms failed to fully disclose the 
inherent conflicts of interest. 

Congress and the Securities and Ex-
change Commission responded to these 
scandals by putting investor protec-
tions in place to restore confidence in 
the markets and ensure companies pro-
vide comprehensive and honest infor-
mation to the public. Thanks to these 
protections, investors no longer have 
to wonder whether the accounting and 
auditing disclosures are, in fact, inde-
pendent and accurate. We can’t afford 
to go backward. 

Still, these rules are not perfect. 
Congress should be looking at ways to 
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ensure small businesses are given a 
level playing field. 

I hear from Montana small busi-
nesses that rules under the Sarbanes- 
Oxley Act can be costly and time-con-
suming for small companies which sim-
ply lack capacity to handle the extra 
regulation. I agree we must also look 
at what these rules may be doing to 
hamper growth of U.S. small busi-
nesses. But we should not forget the 
past. We should not exempt big busi-
ness carte blanche without fully dis-
cerning the implications. 

There are several pieces of this legis-
lation with which I agree. I commend 
my colleague and friend from the State 
of Montana, Senator TESTER, for his 
tireless effort to address legitimate 
concerns with the current cap on small 
business public offerings. 

Senator TESTER introduced his bipar-
tisan measure after meeting and talk-
ing to growing companies in Montana 
and elsewhere that could benefit great-
ly from raising the cap on regulation A 
small public offerings. Rob Bargatze, 
founder and CEO of Ligocyte, in Boze-
man, MT, and chairman of the Mon-
tana Bioscience Alliance, testified in 
the Banking Committee last year on 
ideas to improve access to capital for 
the emerging bio industry. 

Rob rightly points out that the cur-
rent $5 million cap ‘‘does not allow for 
a large enough capital influx for com-
panies to justify the time and expense 
necessary to satisfy even the relaxed 
offering and disclosure requirements.’’ 
Senator TESTER has done extraor-
dinary work to shepherd this bill for-
ward. It received considerable support 
in the House, and was included in the 
Senate substitute amendment that I 
supported on Tuesday. 

However, this straightforward update 
to regulation A has been folded into a 
broader House package. This package 
includes enough rotten apples to spoil 
the whole bunch. The House fails to 
take heed of past history. This bill goes 
too far in relaxing investor protections 
critical to preserving the integrity and 
transparency our markets depend on to 
function. 

For example, this bill includes a new 
IPO process to exempt companies from 
many SEC rules for a period of 5 years. 
The idea is to give small emerging 
companies time to comply with new 
auditing and reporting requirements. 
However, the House bill applies to all 
offerings by companies with sales less 
than $1 billion. At this level, even the 
very large, well-established companies 
will have a free pass for 5 years before 
complying with the very rules put in 
place to protect investors and the mar-
kets from another Enron-type scandal. 

Furthermore, the House creates a 
gaping hole in the rules set up after the 
dot-com bubble to prevent an under-
writing bank from publishing research 
reports in support of the upcoming 
IPO. The House bill would now allow 
underwriting banks to issue such re-
search to unsuspecting investors. And 
it limits the company’s responsibility 

to make sure such research is accurate 
and comprehensive. 

We have seen too many examples 
lately of what can happen when we 
don’t protect the little guys from Wall 
Street greed—just look at how MF 
Global took advantage of Montana 
ranchers, and that is when there were 
rules in place. We can’t afford to go 
back to the days when Enron was able 
to swindle thousands of Americans out 
of their life savings. 

I appreciate the work of my col-
leagues on this matter, but we owe it 
to American workers and families to 
see to it that this bill preserves inves-
tor confidence and integrity in our 
markets. 

I simply cannot support the House 
package containing so many bad ap-
ples. 

The PRESIDING OFFICER. Under 
the previous order, all postcloture time 
has expired. 

The question is on agreeing to the 
Reed amendment No. 1931. 

The amendment (No. 1931) was re-
jected. 

The PRESIDING OFFICER. Under 
the previous order, the motion to re-
consider is considered made and laid 
upon the table. 

AMENDMENT NO. 1884 
Under the previous order, there will 

now be 2 minutes of debate equally di-
vided prior to a vote in relation to the 
Merkley amendment No. 1884. 

Who yields time? 
The Senator from Oregon. 
Mr. MERKLEY. Madam President, I 

have 1 minute? 
The PRESIDING OFFICER. The Sen-

ator is correct. 
Mr. MERKLEY. Colleagues, I want to 

encourage you to adopt amendment 
No. 1884. The House bill, as it came to 
us, on crowdfunding is a pathway to 
predatory scams. It requires no infor-
mation to be provided by a company; 
and if the company provides informa-
tion, it requires no responsibility or ac-
countability for the accuracy of that 
information. It allows companies to 
hire people to pump the stocks, which 
is exactly what we all know, from 
pump-and-dump schemes, is very dev-
astating to any sort of solid financial 
foundation for capital aggregation, 
capital formation. 

I want to applaud my colleagues Sen-
ator BENNET, Senator LANDRIEU, and 
Senator BROWN of Massachusetts, who 
have worked together to bring this bi-
partisan amendment forward. It pro-
vides the right amount of streamlining 
for the companies, the right amount of 
streamlining for portals on the Inter-
net, and the right set of investor pro-
tections, information, and account-
ability necessary to make crowdfund-
ing fulfill the exciting potential it has. 

I thank the Chair. 
The PRESIDING OFFICER. The Sen-

ator’s time has expired. 
Who yields time in opposition? 
Mr. KYL. I yield back. 
The PRESIDING OFFICER. All time 

is yielded back. 

The question is on agreeing to 
amendment No. 1884. 

The yeas and nays have been ordered. 
The clerk will call the roll. 
The legislative clerk called the roll. 
Mr. KYL. The following Senator is 

necessarily absent: the Senator from 
Illinois (Mr. KIRK). 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The result was announced—yeas 64, 
nays 35, as follows: 

[Rollcall Vote No. 54 Leg.] 
YEAS—64 

Akaka 
Baucus 
Begich 
Bennet 
Bingaman 
Blumenthal 
Blunt 
Boxer 
Brown (MA) 
Brown (OH) 
Cantwell 
Cardin 
Carper 
Casey 
Coats 
Cochran 
Collins 
Conrad 
Coons 
Cornyn 
Durbin 
Feinstein 

Franken 
Gillibrand 
Grassley 
Hagan 
Harkin 
Hutchison 
Inouye 
Johnson (SD) 
Kerry 
Klobuchar 
Kohl 
Landrieu 
Lautenberg 
Leahy 
Levin 
Lieberman 
Manchin 
McCaskill 
Menendez 
Merkley 
Mikulski 
Moran 

Murkowski 
Murray 
Nelson (NE) 
Nelson (FL) 
Pryor 
Reed 
Reid 
Rockefeller 
Sanders 
Schumer 
Shaheen 
Snowe 
Stabenow 
Tester 
Udall (CO) 
Udall (NM) 
Warner 
Whitehouse 
Wicker 
Wyden 

NAYS—35 

Alexander 
Ayotte 
Barrasso 
Boozman 
Burr 
Chambliss 
Coburn 
Corker 
Crapo 
DeMint 
Enzi 
Graham 

Hatch 
Heller 
Hoeven 
Inhofe 
Isakson 
Johanns 
Johnson (WI) 
Kyl 
Lee 
Lugar 
McCain 
McConnell 

Paul 
Portman 
Risch 
Roberts 
Rubio 
Sessions 
Shelby 
Thune 
Toomey 
Vitter 
Webb 

NOT VOTING—1 

Kirk 

The amendment (No. 1884) was agreed 
to. 

The PRESIDING OFFICER. Under 
the previous order, the motion to re-
consider is considered made and laid 
upon the table. 

The question is on the engrossment 
of the amendment and third reading of 
the bill. 

The amendment was ordered to be 
engrossed and the bill to be read a 
third time. 

The bill was read the third time. 
The PRESIDING OFFICER. Under 

the previous order, there will now be 2 
minutes of debate, equally divided, 
prior to a vote on passage of H.R. 3606, 
as amended. 

The Senator from Rhode Island. 
Mr. REED. Madam President, the 

House bill has some very promising 
concepts about providing access to cap-
ital. What it fails to do is adequately 
protect investors. 

We have tried, through our alter-
native, to protect investors. That al-
ternative has been rejected on a clo-
ture vote by the Senate. We have made 
some improvements with the Merkley 
proposal, but we are not quite to the 
point yet where I think we can be con-
fident that investors will be protected. 
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As such, I think we should vote against 
this legislation, and that we should in 
fact try again and get it right. That is 
why the head of the Securities Ex-
change Commission opposes this, and 
the state securities regulators, and 
former heads of the Securities Ex-
change Commission, and the Council of 
Institutional Investors, and many oth-
ers. 

We are opening up vast loopholes in 
our securities laws without adequate 
disclosure for investors. I think we will 
regret this vote. 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania. 

Mr. TOOMEY. Madam President, I 
claim the time in support of the legis-
lation. 

I suggest that we are on the verge of 
doing something very constructive for 
our economy, for small businesses, and 
for job growth, and it might be one of 
the most constructive things we are 
going to do this year in that area. 

This legislation makes it easier and 
more affordable for young and growing 
companies to go public, to raise the 
capital they need to grow, to hire more 
workers. It also actually makes it easi-
er for those who want to remain pri-
vate and to attract more investors, and 
to do so without triggering the very 
onerous and expensive regulations at-
tendant to being a public company. 

This is going to create more jobs and 
more growth in the economy. That is 
why it passed the House with a vote of 
390 to 23. That is why the President of 
the United States has endorsed this bill 
and said he will sign it into law. That 
is why there are dozens and dozens of 
organizations and groups and compa-
nies and trade associations that sup-
port this legislation, so that we can do 
something right here, right now, today, 
that the President will sign into law, 
which will help small and growing com-
panies raise the capital they need to 
grow. 

I urge my colleagues to vote yes. 
The PRESIDING OFFICER. The 

question is, Shall the bill, as amended, 
pass? 

Mr. INHOFE. I ask for the yeas and 
nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be a sufficient sec-
ond. 

The clerk will call the roll. 
The assistant bill clerk called the 

roll. 
Mr. KYL. The following Senator is 

necessarily absent: the Senator from 
Illinois (Mr. KIRK). 

The PRESIDING OFFICER (Mrs. 
MCCASKILL). Are there any other Sen-
ators in the Chamber desiring to vote? 

The result was announced—yeas 73, 
nays 26, as follows: 

[Rollcall Vote No. 55 Leg.] 

YEAS—73 

Alexander 
Ayotte 
Barrasso 
Bennet 
Bingaman 

Blunt 
Boozman 
Brown (MA) 
Burr 
Cantwell 

Carper 
Casey 
Chambliss 
Coats 
Coburn 

Cochran 
Collins 
Coons 
Corker 
Cornyn 
Crapo 
DeMint 
Enzi 
Graham 
Grassley 
Hagan 
Hatch 
Heller 
Hoeven 
Hutchison 
Inhofe 
Inouye 
Isakson 
Johanns 
Johnson (SD) 

Johnson (WI) 
Kerry 
Klobuchar 
Kohl 
Kyl 
Lee 
Lieberman 
Lugar 
Manchin 
McCain 
McCaskill 
McConnell 
Menendez 
Moran 
Murkowski 
Nelson (NE) 
Nelson (FL) 
Paul 
Portman 
Pryor 

Reid 
Risch 
Roberts 
Rubio 
Schumer 
Sessions 
Shaheen 
Shelby 
Snowe 
Stabenow 
Tester 
Thune 
Toomey 
Udall (CO) 
Vitter 
Warner 
Wicker 
Wyden 

NAYS—26 

Akaka 
Baucus 
Begich 
Blumenthal 
Boxer 
Brown (OH) 
Cardin 
Conrad 
Durbin 

Feinstein 
Franken 
Gillibrand 
Harkin 
Landrieu 
Lautenberg 
Leahy 
Levin 
Merkley 

Mikulski 
Murray 
Reed 
Rockefeller 
Sanders 
Udall (NM) 
Webb 
Whitehouse 

NOT VOTING—1 

Kirk 

The bill (H.R. 3606), as amended, was 
passed. 

f 

STOP TRADING ON CONGRES-
SIONAL KNOWLEDGE ACT OF 2012 

The PRESIDING OFFICER. Under 
the previous order, the Senate will re-
sume consideration of the motion to 
concur in the House amendment to S. 
2038, which the clerk will report. 

The legislative clerk read as follows: 
Motion to concur in the House amendment 

to S. 2038, an original bill to prohibit Mem-
bers of Congress and employees of Congress 
from using nonpublic information derived 
from their official positions for personal ben-
efit, and for other purposes. 

The PRESIDING OFFICER. Under 
the previous order, there will be 4 min-
utes of debate, equally divided in the 
usual form. 

Mr. LIEBERMAN. I thank the Chair. 
I urge my colleagues on both sides of 
the aisle to support this bipartisan and 
now bicameral congressional ethics 
measure. This started as a response to 
stories and allegations that Members 
of Congress would not be held liable for 
insider trading. It then developed into 
what I think is the most significant 
congressional ethics legislation we 
have adopted in at least 5 years. It has 
been in a lot of other public disclosure 
and good government measures. 

I wish to give particular thanks to 
Senator KIRSTEN GILLIBRAND and 
SCOTT BROWN, who led the effort and 
took the initiative that got this ball 
rolling. 

I yield the rest of my time to Senator 
GILLIBRAND. 

Mrs. GILLIBRAND. I thank the 
Chairman. 

We are certainly taking a significant 
step forward, on behalf of the American 
people, toward restoring some faith our 
country has in their government. I 
wish to thank Leader REID for his lead-
ership, Chairman LIEBERMAN, Ranking 
Member COLLINS, Senator BROWN, and 

all our colleagues on both sides of the 
aisle who worked so hard to pass this 
legislation. 

I wish to thank my colleague from 
New York, LOUISE SLAUGHTER, who 
fought so hard and so long toward this 
effort. 

This legislation was a rare instance 
where 96 Senators came together to de-
liver results for the American people. 
We passed a strong bill with teeth that 
will clearly and expressly make it ille-
gal for Members of Congress, their 
staff, and their families to gain per-
sonal profits from nonpublic informa-
tion gained through their service. 

I strongly believe we have to make it 
clear no one is above the law and that 
Members of Congress need to play by 
the exact same rules as every other 
American. It is simply the right thing 
to do. 

This is a commonsense bill and 
Americans can be assured our only in-
terest is in their interest. When Presi-
dent Obama signs the STOCK Act, we 
will have begun to restore the public’s 
faith in Washington. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

The Senator from Maine. 
Ms. COLLINS. Madam President, I 

ask that I be notified after 1 minute. 
The PRESIDING OFFICER. The Sen-

ator will be notified. 
Ms. COLLINS. Mr. President, I rise 

to speak in favor of the STOCK Act, 
which we will be voting on very short-
ly. This legislation is based on a bill 
that was first introduced in the Senate 
last fall by Senator SCOTT BROWN, and 
a similar one introduced by Senator 
GILLIBRAND. I wish to commend them 
both for their work on this legislation. 
As a cosponsor of Senator BROWN’s bill, 
I especially want to recognize his lead-
ership on this issue. 

I also wish to recognize Chairman 
LIEBERMAN for all the work he has done 
in moving this important bill through 
our committee, through a robust de-
bate here on the Senate floor, and to 
final passage today. 

Last fall, press reports on ‘‘60 Min-
utes’’ and elsewhere raised the ques-
tion of whether lawmakers are exempt, 
either legally or practically, from the 
insider trading laws. 

The STOCK Act is intended to affirm 
that Members of Congress are not ex-
empt from our laws prohibiting insider 
trading. As we saw when we first con-
sidered this legislation, despite reas-
surances from legal experts and the 
SEC that no so such exemption exists, 
there has been persistent disagreement 
about the issue. That’s why we feel it is 
important to send a very clear message 
that Members of Congress are not ex-
empt from the insider trading laws, 
and that is exactly what this bill does. 

Last month the Senate passed its 
version of the STOCK Act by an over-
whelming bipartisan margin of 96 to 3. 
That bill had, at its heart, the affirma-
tion of a duty arising from the rela-
tionship of trust and confidence al-
ready owed by Members and their staff 
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