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The nomination was confirmed. 
The PRESIDING OFFICER. The ma-

jority leader is recognized. 
Mr. REID. Mr. President, first of all, 

we had a good week. We have worked 
together on issues and gotten a lot 
done. We have one more vote. That will 
be the last vote this week. The next 
vote will be Tuesday before the caucus. 

The PRESIDING OFFICER. Under 
the previous order, the question is, Will 
the Senate advise and consent to the 
nomination of Michael Walter Fitz-
gerald, of California, to be U.S. District 
Judge for the Central District of Cali-
fornia. 

Mr. REID. Mr. President, I ask for 
the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? There is a sufficient 
second. 

The clerk will call the roll. 
The bill clerk called the roll. 
Mr. KYL. The following Senators are 

necessarily absent: the Senator from 
Tennessee (Mr. ALEXANDER), the Sen-
ator from Utah (Mr. HATCH), and the 
Senator from Illinois (Mr. KIRK). 

Further, if present and voting, the 
Senator from Tennessee (Mr. ALEX-
ANDER) would have voted ‘‘yea.’’ 

The result was announced—yeas 91, 
nays 6, as follows: 

[Rollcall Vote No. 50 Ex.] 

YEAS—91 

Akaka 
Ayotte 
Barrasso 
Baucus 
Begich 
Bennet 
Bingaman 
Blumenthal 
Boozman 
Boxer 
Brown (MA) 
Brown (OH) 
Burr 
Cantwell 
Cardin 
Carper 
Casey 
Chambliss 

Coats 
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Collins 
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Lugar 

Manchin 
McCain 
McCaskill 
McConnell 
Menendez 
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Mikulski 
Moran 
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Murray 
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Portman 
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Roberts 
Rockefeller 
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Sanders 
Schumer 
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Shelby 
Snowe 

Stabenow 
Tester 
Thune 
Toomey 
Udall (CO) 
Udall (NM) 
Warner 
Webb 
Whitehouse 
Wicker 
Wyden 

NAYS—6 

Blunt 
DeMint 

Inhofe 
Lee 

Paul 
Vitter 

NOT VOTING—3 

Alexander Hatch Kirk 

The nomination was confirmed. 
The PRESIDING OFFICER. Under 

the previous order, the motions to re-
consider are considered made and laid 
upon the table. 

The President will be immediately 
notified of the Senate’s action. 

f 

LEGISLATIVE SESSION 

The PRESIDING OFFICER. The Sen-
ate will now resume legislative session. 

f 

JUMPSTART OUR BUSINESS 
STARTUPS ACT—Continued 

The PRESIDING OFFICER. The jun-
ior Senator from West Virginia is rec-
ognized. 

Mr. MANCHIN. Mr. President, I ask 
unanimous consent to speak as in 
morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

GROH NOMINATION 
Mr. MANCHIN. Mr. President, I rise 

to applaud the confirmation of Judge 
Gina Marie Groh to the U.S. District 
Court for the Northern District of West 
Virginia. 

As then-Governor of West Virginia, I 
was honored to have the first female 
from the Eastern Panhandle, with the 
highest of credentials, Judge Groh, 
brought to my attention. I was so 
proud to appoint her to the 23rd Judi-
cial District in 2006, and she has served 
with great distinction ever since. 

I am also very pleased my colleague 
and friend Senator JAY ROCKEFELLER 
saw the same qualities in Judge Groh 
that I did and recommended her for 
this prestigious position on the Federal 
bench. I thank him for his steadfast 
support. 

I wish to take this opportunity to re-
iterate some of Judge Gina Groh’s fine 
qualities and the reasons I know she 
will be an exceptional judge on the U.S. 
District Court for the Northern Dis-
trict of West Virginia. 

Judge Groh is a well-respected and 
recognized member of her community 
in the Eastern Panhandle of West Vir-
ginia, as I have known her for many 
years. In addition to being the first fe-
male circuit judge to serve in the East-
ern Panhandle, Judge Groh is only the 
third female circuit judge to be se-
lected in all of West Virginia. 

Prior to her circuit court appoint-
ment, Judge Groh served as assistant 

prosecuting attorney at the pros-
ecuting attorney’s offices in Berkeley 
County and Jefferson County, WV. 
During her 8 years as prosecutor, she 
established a strong record of pro-
tecting her fellow West Virginians by 
tirelessly pursuing convictions for such 
crimes as murder, robbery, rape, child 
abuse, drunk driving, and drug-related 
offenses. 

Judge Groh has not only excelled 
professionally but has also risen to be-
come a true pillar of her community in 
the Eastern Panhandle of West Vir-
ginia. She dedicates her time to count-
less foundations and serves on a num-
ber of boards. For many years, she has 
worked for such programs as Robes to 
School and the Meals with Love Min-
istry and has been very involved with 
her alma mater, Shepherd University, 
serving both with the Wellness Center 
and as a member of the alumni board. 

Judge Groh graduated summa cum 
laude from Shepherd University in 1986, 
with a bachelor of science degree. She 
earned the university’s highest aca-
demic honor as a McMurran Scholar, in 
addition to serving as editor-in-chief of 
the newspaper and vice president of her 
graduating class. Judge Groh went on 
to earn her J.D. from West Virginia 
University’s College of Law in Morgan-
town, WV. 

I believe Judge Groh’s experience, in-
tellect, leadership, impartiality, and 
deep roots in the community make her 
a prudent choice for the vacancy in the 
Northern District of West Virginia. She 
exemplifies not only the qualities of a 
talented jurist but also the high moral 
character and sense of justice nec-
essary to make a great judge. 

I know it has been exasperating for 
Judge Groh and her family waiting for 
this confirmation, knowing that she 
came out of the Senate Judiciary Com-
mittee without any opposition. It has 
been very difficult that we as a body 
have gotten to the point of slowing 
down these nominations, and I believe 
very strongly our system needs to be 
changed so we can get quality judges 
such as Judge Gina Groh on the bench 
as quickly as possible so they can work 
to protect the people of the United 
States. 

Again, I thank my colleagues for con-
firming an exemplary candidate for the 
U.S. District Court for the Northern 
District of West Virginia, Judge Gina 
Marie Groh. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Rhode Island. 
Mr. REED. Mr. President, the House 

of Representatives has just passed H.R. 
3606, which is styled as a capital forma-
tion bill, but it is fundamentally 
flawed. As more and more people have 
looked closely at the bill, they have 
found more and more problems with 
it—problems that could roll back key 
consumer protections and dramatically 
decrease the transparency of our cap-
ital markets. 

One of the fundamental misconcep-
tions in this bill is that we can have ro-
bust capital formation without good 
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investor protections. My view is we 
can’t have one without the other; that 
the strength of our market is the reli-
ance investors have that they will have 
the right information and know enough 
about the entity they are investing in 
to make judicious, sound economic 
judgments. The Cantor bill would roll 
back many investor protections, would 
deny investors critical information 
that is essential to making sound judg-
ments, and would ultimately not lead 
to the proposed goal of the bill—pro-
viding more access to capital, particu-
larly for small, emerging companies. 

Serious concerns have been raised 
about the Cantor bill by current and 
former regulators in the last 2 weeks: 
Mary Shapiro, Chairman of the Securi-
ties and Exchange Commission; the 
North American Securities Adminis-
trators Association; Arthur Levitt, 
former Chairman of the SEC and head 
of AMEX; and Lynn Turner, former 
chief economist of the SEC. 

Some of the largest pension plans in 
the entire country have been weighing 
in through the Council of Institutional 
Investors, and these are the entities 
most people want to have invest in 
their companies as long-term inves-
tors. They have real concerns about 
the House action. 

We have been getting phone calls and 
letters from a diverse array of con-
sumer groups, such as the AARP, the 
Consumer Federation of America, the 
AFL–CIO, and SAFER, the Economists’ 
Committee for Stable, Accountable, 
Fair, and Efficient Financial Reform. 

Academic experts, such as Professor 
John Coffee of Columbia University 
School of Law, for one, have called the 
Cantor bill the ‘‘Boiler Room Preserva-
tion Act’’ because it will mean more 
pump-and-dump schemes, where people 
are pressured to invest in highly risky 
firms and products. Two other noted 
securities experts from Harvard Uni-
versity Law School and Business 
School, respectively, John Coates and 
Robert Pozen, have said the bill does 
more than, in their words, ‘‘trim regu-
latory fat; parts of it cut into muscle.’’ 
We need to slow down this process and 
get it right. H.R. 3606 can be improved 
and should be improved. That is why 
I—together with Senators MARY LAN-
DRIEU, CARL LEVIN, SHERROD BROWN, 
JEFF MERKLEY, DANIEL AKAKA, SHEL-
DON WHITEHOUSE, AL FRANKEN, TOM 
HARKIN, and DICK DURBIN—am intro-
ducing a substitute amendment to this 
bill today. We hope our legislation can 
serve as a base bill for the Senate to 
discuss and amend as we move forward. 

What are some of the most serious 
flaws we are trying to address in the 
Cantor bill? First and foremost, this 
bill is unlikely to create jobs, despite 
the title the House has bestowed upon 
it. In fact, it may actually have the op-
posite effect. By weakening investor 
confidence, it could actually decrease 
the number of IPOs and lead to fewer 
investments in our capital markets. 

Currently, our markets are consid-
ered the most transparent and liquid in 

the world, which has been one of its 
great strengths—the confidence that 
when an investor puts money into an 
American financial product and Amer-
ican market, he or she has detailed in-
formation about the current status and 
the prospects of that investment. 
Under the Cantor bill, our markets 
would become less transparent and 
more opaque. Fewer protections will be 
provided to investors. This could actu-
ally lead to fewer investors investing 
in the United States, since we are in a 
global economy or increasing competi-
tion with capital markets in London, 
Paris, Hong Kong, and Singapore—to 
name just a few. 

Again, one of the great hallmarks of 
our markets, starting in 1933 with the 
securities legislation of the New Deal, 
was the feeling that investors would be 
protected, that there would be stand-
ards in place, information would be 
made available to them, and they could 
have confidence—as much confidence 
as they could get—in their invest-
ments. If we undermine that con-
fidence, eventually we will undermine 
both our appetite and capacity to in-
vest. 

The Cantor bill has more problems. It 
tries to create a way that 
crowdfunding can be used to raise 
money for small enterprises, but it 
does this with very few protections for 
investors and would allow unregulated 
Web sites to peddle stock to ordinary 
investors without any meaningful over-
sight or liability. 

Crowdfunding is a very interesting 
new approach to raising capital. Our 
colleagues, Senators MERKLEY and 
BENNET have spent a lot of time devel-
oping very positive legislation which 
balances improving small business ac-
cess to capital, by tapping into social 
networks and small investors but, at 
the same time, gives those investors 
adequate protections. The House has 
not taken this approach. They have 
legislation that could, indeed, create a 
situation where crowdfunding is 
plagued by fraud, by manipulation, and 
by people who simply want to make a 
quick buck and move on, hoping they 
will just disappear into the Internet. 

The Craigslist or eBay model may 
work to enable people to sell unwanted 
clothing, bikes, and other goods, but it 
certainly doesn’t work for a financial 
security that requires a much more 
careful analysis than simply kicking 
the tires. People with more credit card 
debt than savings will be tempted to 
put their money into these mass-mar-
keted, get rich schemes—money which 
they can’t afford, in many cases. As 
the economy continues to grow, stocks 
will rise—we have seen some inter-
esting and very positive developments 
on Wall Street over the last several 
weeks—but this ride up could be ac-
companied by bubbles with these types 
of crowdfunding schemes, where people 
are putting money in for a quick re-
turn based on, perhaps, the success of 
one or two companies but not having 
the information, not having the appro-

priate controls on the intermediaries 
so they can make a sound, valid invest-
ment. 

There is another aspect of the House 
legislation, in addition to this 
crowdfunding approach, which is the 
House IPO on-ramp provisions. An IPO, 
of course, is an initial public offering. 
This approach, to try to streamline ac-
cess to the public markets for emerg-
ing companies, has great merit. But 
once again, what has happened in the 
House bill is they have done this at the 
expense of necessary protections for in-
vestors. 

Relaxing standards for very large, 
new public companies, when no evi-
dence supports the idea those stand-
ards stand in the way of these IPOs and 
much evidence suggests the standards 
prevent serious accounting problems, is 
not the way to go. The basic essence of 
their approach—this on-ramp ap-
proach—is a very large company, with 
up to $1 billion in revenue, for a period 
of 5 years or so, can avoid some of the 
now standard requirements for public 
companies. This is not an targeted ap-
proach for small companies. Companies 
with $1 billion of revenue are substan-
tial economic enterprises. The protec-
tions that have been put in place over 
the years not only protect the inves-
tors but also ensure appropriate audit 
procedures are in place. Ensuring ap-
propriate managerial behavior for a 
company of that size should not be in-
definitely waived or waived for a period 
of 5 years. 

We could literally roll back the clock 
to pre-Enron, pre-WorldCom, where be-
cause of creative accounting, because 
of the lack of adequate audit proce-
dures within the company, real abuses 
occurred. The result was Enron col-
lapsed and their shareholders were left 
with virtually nothing. One of the 
more tragic ironies is that many of 
their shareholders were their employ-
ees who had their entire pensions in-
vested in the company, particularly in 
the case of Enron. Ultimately, the pain 
to these people, caused by the lack of 
good standards—which have since been 
put in place—was significant. If we pro-
ceed on this, we might, once again, 
have a situation where we are repeat-
ing industry—and a history we have 
seen already. 

Again, as the economy rebounds, as 
stocks rise, I think there will be a vari-
able increase in new public offerings— 
IPOs. If we look at the data, the num-
ber of IPOs goes up and down. But the 
most significant factor is simply eco-
nomic activity. As economic activity 
goes up, new companies have opportu-
nities, IPOs go up. In this boom, there 
could be the temptation for these com-
panies, given these new, very relaxed 
standards, to ignore the problem be-
cause they do not have to disclose 
them adequately or to deliberately 
mislead investors because there is no 
real check on what is being said. The 
relaxed standards in the House bill 
could allow companies to engage in de-
ception, to raise and waste more in-
vestment money more quickly. 
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There is a way we can dial back this 

excessive legislation in a way that will 
provide capital formation but will also 
provide protections for investors, and I 
hope we can proceed in that manner. 
Increasing IPOs is a valuable goal, but 
it should be done much more cau-
tiously, in my estimation, with re-
forms focused on much smaller compa-
nies than those with $1 billion in an-
nual revenue, as is indicated in the 
Cantor bill. 

During the course of three hearings 
in the Senate Banking Committee on 
these issues, it has become even more 
clear there are problems with the way 
shareholders are being counted. This is 
another aspect of the House bill that is 
problematic. They have indicated they 
would like to move beyond a number— 
500—which requires a company register 
under the 1934 Securities and Exchange 
Act with the SEC. This trigger is some-
thing that should be considered in 
terms of present-day standards. The 
House bill raises this trigger point to 
2,000 very quickly, without dealing 
with the so-called beneficial owners 
problem. If the provision in the House 
bill was in force in the past, two-thirds 
of current public companies would not 
have been required to register under 
the 1934 Act. Let me say that again. 

If you reach a certain number of 
shareholders, you are required to reg-
ister and begin to give those share-
holders required information on a quar-
terly basis. You are required to file 
other forms. You are required to be 
subject to other rules and regulations 
of the SEC. 

If this new House standard of 2,000 
shareholders was in place, two-thirds of 
current public companies would not 
have to register with the ’34 Act. They 
would be operating in the dark. They 
would be operating with whatever 
minimal information they might be re-
quired to divulge to their shareholders 
under State corporate law or, in some 
cases, State securities law. That is an 
astounding number of companies. 

Most investors take for granted that 
when you reach a critical size in the 
number of shareholders, et cetera, that 
you will begin to report. Again, these 
reports are the lifeblood of the invest-
ing community because they rely upon 
them for their information about what 
is going on in the company, and they 
rely upon them for the standards that 
company has to follow. 

Over time, most investors as a result 
of registration under the ’34 Act are en-
titled to receive regular disclosures. 
Again, these provisions raising up the 
level to 2,000 shareholders would under-
mine the other stated goal of the Can-
tor bill, to make it easier for compa-
nies to go public and easier to disclose 
information. In fact, some would de-
scribe this as sort of a bipolar piece of 
legislation. 

On the one hand, they want to relax 
the standards for going public, and on 
the other hand they want to relax the 
standards and allow more companies to 
go private. I think we have to be care-

ful in each instance to ensure that in-
vestors are protected, as well as capital 
formation is enhanced. 

The House bill will eliminate an SEC 
rule on general solicitation, allowing 
companies to advertise risky, less regu-
lated, unregistered private offerings to 
the public using, for example, bill-
boards along highways, cold calls to 
senior living centers, or other mass 
marketing methods. It also will tear 
down protections that were put in 
place after the late 1990s Internet stock 
bubble burst that prevented conflicts of 
interest from tainting the quality of 
research about companies. 

What we found in the wake of the 
dot-com bubble—with many protec-
tions in place that would be taken out 
by this legislation—was there were an-
alysts who were touting companies at 
the same time other parts of their busi-
ness were trying to sell those compa-
nies’ shares. This conflict of interest 
with someone you hope is giving an ob-
jective opinion would be encouraged, 
not discouraged, under the House bill. 

The Cantor bill would allow ex-
tremely large corporations to avoid 
SEC oversight. It also would allow 
banks, with even hundreds of billions 
of dollars in assets, to deregister and 
stop being subject to SEC oversight 
and critical investor protections. 

Finally, the Cantor bill actually 
doesn’t include provisions that are 
more likely to create jobs for Ameri-
cans. For example, the House bill does 
not include reauthorization of the Ex- 
Im Bank. Time is of the essence, by the 
way, to get this Ex-Im Bank reauthor-
ized. The bank’s temporary extension 
expires at the end of May and is close 
to exceeding its operating level of $100 
million by the end of this month. 

Renewing the Ex-Im Bank’s charter 
with increased lending authority is 
practically the only way of countering 
the predatory financing practices of 
other trading nations. We spend a lot 
of time on this floor pointing the finger 
at companies that are using their sov-
ereign institutions to undermine Amer-
ican jobs, to get them overseas. Yet 
one of the major institutions in our 
country that helps American products 
to be sold overseas is literally in dan-
ger of going out of business. That is 
something that will, in fact, enhance 
job creations, and it is not in the House 
bill. In fact, it has been suggested that 
Ex-Im Bank activities supports almost 
300,000 jobs in the United States each 
year. 

It also doesn’t include two other pro-
grams that would result in the creation 
of more jobs, and these two programs 
are particularly the result of the hard 
and aggressive and thoughtful work of 
Senators LANDRIEU and SNOWE. One 
program expands the capacity of the 
Small Business Investment Company 
program, SBIC. They have proposed 
legislation that would allow another $1 
billion in equity-like financing for 
smaller, fast-growing firms. The other 
program would extend for 1 year the 
SBA’s 504 refi loan program to help 

firms refinance commercial real estate 
into long-term, fixed-rate loans. 

These modifications have created and 
saved hundreds of thousands of Amer-
ican jobs at no cost to the taxpayers. 
These are tried and true ways to in-
crease jobs in America without running 
the risk of undermining the informa-
tion that investors need to make sound 
choices about where to invest their dol-
lars. 

It is very tempting to suggest we 
simply have to cut a couple of regula-
tions and jobs will expand. That was 
the theme that was rampant here dur-
ing the Bush administration and, for a 
while, frankly, it looked like it was 
working. But then, with the sudden and 
colossal collapse, we knew that was not 
the path to long-term sustained job 
creation. Sound investment based on 
adequate information in companies 
that produce jobs in the United States 
is the way to proceed. 

We need to listen to those individuals 
charged with the supervision of our 
capital markets, the SEC, and now we 
have both the current chairman and a 
former chairman saying the legislation 
the House proposed is a threat to all 
investors in this country. The stakes 
are high if we get some of these things 
wrong. We have been trying to focus on 
these issues intensely for the last few 
months to bring legislation to the floor 
that will balance capital formation 
with investor protections. You can’t 
get one at the expense of the other. 
You have to have both. 

So I encourage all my colleagues to 
take a close look at the Reed-Lan-
drieu-Levin substitute. I believe it is a 
substantial improvement to the House 
bill. My colleague from Louisiana will 
speak and, once again, I must com-
mend her passion for protecting inves-
tors, particularly small investors, and 
her passion for creating jobs through 
the SBA and other organizations as re-
markable, commendable, and indeed 
exceptional. 

Madam President, I yield the floor. 
The PRESIDING OFFICER (Mrs. 

SHAHEEN). The Senator from Louisiana. 
Ms. LANDRIEU. Madam President, I 

thank Senator REED and Senator LEVIN 
who have helped to lead this effort to 
make a bill that is coming over from 
the House much better and much safer 
for investors, as well as to generate op-
portunities for more capital to flow to 
some of the good and solid ideas that 
are out there in our marketplace to 
create jobs. 

I am pleased to join these two Sen-
ators and about a dozen to date and po-
tentially dozens more of our colleagues 
as people learn the differences—and 
they are substantial—between the 
House version of what they call an IPO 
bill and the Senate version we have 
worked on very diligently and carefully 
over the last 48 hours. 

The three of us are prepared to vote 
against the House bill as it stands now. 
The only hope of getting our support, 
and many others here, is to try to 
amend the House bill. That is what our 
efforts are. 
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We are not trying to say no to every-

thing that is in the House bill because 
there are some excellent ideas. Even 
the President himself and the White 
House and some of the Democrats 
voted for that bill because there are 
some good ideas in the bill, and some 
ideas that have come from some of the 
brightest entrepreneurs in our country. 
We are not trying to say no to those 
ideas. We are trying to say yes to those 
ideas, but do it in a way that protects 
investors—older investors, younger in-
vestors, sophisticated investors, and 
your average sort of nonsophisticated 
investors because the Internet has 
opened a whole new opportunity. 

When these security laws were writ-
ten 40 years ago, 50 years ago, 60 years 
ago and amended, the Internet wasn’t 
what it is today. So that is why this 
crowdfunding bill—which is, in essence, 
a way for the Internet to be used to 
raise capital that is illegal generally 
today, and there are very specific rules 
about how people can raise capital for 
their businesses. Some of those regula-
tions are too onerous; some of them are 
right on. But this whole idea of, oh, my 
goodness, now the Internet is here— 
look what opportunities could be. We 
can get our ideas to the marketplace 
without having to go through middle-
men. We have a great idea, a wonderful 
patent. We want to be able to raise 
money. We are very excited about this. 
But there is a right way to do this and 
there is a wrong way to do this. 

With the House bill, we know that we 
are on a little bit of rocky ground when 
they don’t really have a name for it. 
They have called it everything from an 
IPO bill to a jobs bill to a capital ex-
pansion bill. What I am calling it 
today—and I will have a poster made 
over the weekend—is an ill-advised po-
litical opportunity bill. That is what 
IPO stands for, in my mind. 

It is ill-advised because the safe-
guards that are required to make sure 
these new ideas happen the way they 
should are absent from their legisla-
tion. That is why, when I found out, 
surprisingly, that the Senate of the 
United States was getting ready to 
take that bill and just adopt it whole 
hog, I said: Absolutely not. We have to 
slow this down, try to amend it—not 
kill it but amend it. The reason is be-
cause there are very respected groups 
out there that started sending letter 
after letter after letter to the Senate 
urging us to do just that. 

This isn’t about a conservative-lib-
eral fight. This is about the right regu-
lations that are necessary before we 
take a good idea and mess it up. 
Crowdfunding is a good idea. It is an 
exciting idea. There are great entre-
preneurs out there. The Internet could 
be a very powerful tool. But everyone 
knows if you enter into new territory 
without caution and care, you can fall 
off a cliff that you didn’t even know 
was there. That is exactly what the 
House bill is going to do. 

If you don’t want to take my word 
for it, let’s talk about what AARP says 

about it. This is the first letter. I am 
going to put a dozen letters into the 
RECORD in the next 10 minutes to try to 
get the attention of the people on the 
other side of the aisle. This is all an at-
tempt to get their attention over the 
weekend, and I hope the press will 
write about these letters so when they 
come back on Monday they can say: 
Oh, my gosh. We have a good bill that 
came from the House, but there are 
some real flaws and we should fix it be-
fore we create another Wall Street de-
bacle or before we see people ripped off 
again like we just went through in the 
last 6 years. 

How short is our memory about in-
vestors getting stripped, going bank-
rupt because of exactly the same thing: 
just not being careful, not having the 
right rules in place, not having the 
right enforcements in place. This was 
like yesterday. That is why when the 
leadership said we were just going to 
take up the House bill, I said: Wait a 
minute. No, no, no. 

This is what the AARP said, Joyce 
Rogers: 

I am writing to reiterate our opposition to 
the lack of investor protections in H.R. 
3606— 

Again, the House-passed, ill-advised 
political opportunity bill. That is what 
I am calling it. That is what it is— 
that soon will be considered on the floor of 
the Senate floor. AARP’s primary concern is 
that this legislation undermines vital inves-
tor protections and threatens market integ-
rity. 

So AARP doesn’t urge the Senate to 
kill the bill. 

AARP urges the Senate to take a more bal-
anced approach, recognizing both an interest 
in facilitating access to capital for new and 
small businesses and in preserving essential 
regulations. . . . We believe the amendment 
to be offered by Senators Reed, Landrieu and 
Levin, moves closer to achieving this bal-
ance and deserves your support. 

It goes on to say that sometimes the 
people who are taken advantage of are 
the elderly. So wake up, Senators from 
Florida. Wake up, Senators from 
Michigan. Wake up, Senators who have 
big senior populations. The AARP is 
against the House bill, the ill-advised 
political opportunity bill. 

North American Securities Adminis-
trators Association—they sent a letter 
yesterday, from Jack Herstein. It is 
seven pages long. They go into great 
detail: 

On behalf of the North American Securi-
ties Administrators Association— 

I don’t think this is a liberal think 
tank. I think this is a very well re-
spected, not a leftwing, regulate-every-
thing-that-moves kind of group. I 
think that is correct. He says: 

I am writing to express concerns regarding 
several provisions, most notably our strong 
concern with the extraordinary step of pre- 
empting state law for ‘‘crowdfunding’’, con-
tained in [the ill-advised political oppor-
tunity bill which was passed by the House.] 

State securities regulators support efforts 
by Congress to ensure that laws facilitating 
the raising of capital are modern and effi-
cient, and that Americans are encouraged to 

raise money to invest in the economy. How-
ever, it is critical that in doing so, Congress 
not discard basic investor protections. 

I am going to submit this letter, 
without objection, I hope, to the 
RECORD. 

This is from the Council of Institu-
tional Investors, ‘‘a nonprofit, non-
partisan association of public, cor-
porate and union pension plans.’’ Let 
me repeat, not just union pension plans 
but public and corporate pension plans. 
They are writing with questions about 
the House ill-advised political oppor-
tunity bill, and it goes into great de-
tail. I am putting this into the RECORD 
hoping people will actually read the 
CONGRESSIONAL RECORD. 

Another letter to Speaker BOEHNER 
and NANCY PELOSI. This was delivered 
to the House. It may be a little dif-
ferent from the one to the Senate, so I 
would like to put that into the RECORD. 
These are very important letters re-
ceived just recently. That is why I am 
asking people to wake up, pay atten-
tion. 

Securities and Exchange Commis-
sion, March 13. This is to Chairman 
JOHNSON and Ranking Member SHELBY 
basically saying: 

Last week, the House of Representatives 
passed H.R. 3606. . . . As the Senate prepares 
to debate many of the capital formation ini-
tiatives addressed by H.R. 3606, I want to 
share with you some of my concerns on some 
important aspects of this significant legisla-
tion. 

That is by Mary Schapiro, Chairman, 
outlining a dozen of her concerns be-
cause, of course, she thinks there is 
going to be a debate. She would expect 
a debate on a bill of this nature and 
magnitude and diversion from the ordi-
nary. But we were not going to have a 
debate. We were just going to be told to 
take the House bill or leave it until a 
few of us said: No, slow this train down. 
This is no way to run a railroad. 

We are not trying to kill the bill. We 
are not trying to delay. We are trying 
to have at least a 2- or 3-day debate on 
an important piece of legislation that, 
if it is not done right, is going to abso-
lutely ruin the best chance we have 
had in decades to actually get capital 
into the hands of businesses. 

Everyone here should now know me 
well enough as chair of the Small Busi-
ness Committee to know I have spent 
literally nights, days, and weekends on 
the floor of this Senate trying to figure 
out ways to get capital into the hands 
of small businesses. Why would I stand 
here and try to stop that? I have spent 
my whole time as the Senate chairman 
of the Small Business Committee try-
ing to do that. But, again, there is a 
right way to do that and a wrong way. 

If we take the wrong path and fall off 
of a cliff, we are going to ruin the 
chance we have with this new Internet 
tool, this very exciting opportunity, 
and we are going to ruin our chance to 
get this done. 

Who is going to suffer? The same peo-
ple who suffer all the time, the small 
businesses and the exciting opportuni-
ties and entrepreneurs who need our 
help. 
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Any bill that is a major bill can 

stand the scrutiny of time before the 
public, and amendment. If it cannot 
stand that scrutiny, then I suggest 
there is something terribly flawed with 
it. That is what we are trying to pro-
vide, scrutiny. 

This letter comes from the AFL–CIO, 
from Jeff Hauser, an e-mail: 

America needs jobs. Yet Congress cannot 
enact such basic legislation as the reauthor-
ization of the surface transportation bill— 

Which we passed, but it has not been 
completed. He goes on to say: 

Workers’ retirement savings will be in 
greater risk of fraud and speculation if secu-
rities market deregulation once again is rail-
roaded through Congress. Once again our 
economy will be at risk from the folly of pol-
icy makers promoting financial bubbles and 
ignoring the needs of the real economy. The 
AFL–CIO calls on Congress to set aside the 
politics of the 1 percent, the old game of spe-
cial favors for Wall Street. 

They are very strong in their lan-
guage, probably a lot stronger than 
these other organizations. But I think 
they have reason to be. Many of their 
members were taken to the cleaners by 
scams on Wall Street. They have yet to 
recover. Their 401s have yet to recover. 
Even yesterday, or last week, in the 
paper I saw one of the big companies 
that failed. I think it was MF Global. 
Did you all see that in the newspaper? 
They failed. Of course, it was a terrible 
debacle. Lots of people lost money. But 
the CEO is walking away with a $7 mil-
lion bonus. 

People who work hard all day have a 
very hard time understanding how we 
in the Congress can allow the CEO to 
walk away with a bonus of $7 million 
when he bankrupted thousands of peo-
ple. That is a good question. Are we 
going to do that again with this House 
bill? I hope not. 

Let’s put the AFL–CIO on record say-
ing slow down. 

This is the next message I want to 
put in from the secretaries of state— 
and I want to read off who they are: the 
secretary from Missouri, Robin Carna-
han; the secretary from Massachusetts, 
William Falvin; the secretary from 
New Hampshire, William Gardner; the 
secretary from Mississippi—I believe is 
a Republican—Delbert Hosemann; the 
secretary from North Carolina, sec-
retary of state Elaine Marshall; the 
secretary from Nevada, Ross Miller; 
the secretary of state from Indiana, 
Charles White; and the secretary of 
state from Illinois, Jesse White. 

Jesse White says the same thing: Be-
ware of the House bill. It is flawed. It 
has some good ideas in it, but those 
flaws need to be corrected. 

That is what the Reed-Landrieu- 
Levin et al amendment does. We are 
not trying to kill these wonderful, ex-
citing ideas. We are trying to fix it so 
it is better. I hope our Members on the 
other side will join us in doing that, 
and I would like to submit this to the 
RECORD. 

There are two more. Actually, I am 
sorry, four more—we have so many. 
The next one is from my office of fi-

nancial institutions from Baton Rouge, 
my commissioner, banking commis-
sioner, who wrote me. He is generally 
in favor of some of the things in the 
House bill. But he said: 

I am writing to urge you to oppose the pre-
emption of Louisiana law to protect inves-
tors. 

I would like to put that into the 
RECORD. 

The American Sustainable Business 
Council. It is signed by David Levine. 
Again, I don’t believe this is a left- 
leaning group. I think it is a pretty 
centrist organization. They urge us to 
take a hard look at the House bill. 

Finally, Madam President, I want to 
have printed in the RECORD—this is 
when I got nervous: when I started re-
ceiving letters in my office from 
crowdfunders themselves against the 
House bill. The people who gave the 
idea to start up crowdfunding have now 
said the House bill is flawed. Here is 
what they say: 

I write in favor of the bipartisan com-
promise CROWDFUNDING Act proposed re-
cently by Senators Merkley, S. Brown, Ben-
net and Landrieu. 

That is the crowdfunding act that is 
in this substitute. 

Yesterday evening’s introduction— 

This was last week— 
of the first bi-partisan Senate crowdfunding 
bill is a big step forward in our fight to get 
equity crowdfunding passed through Con-
gress. I have been to Washington, DC 7 times 
since mid-November, discussing [this legisla-
tion]. The offices of the Senators on the 
Banking Committee have been very recep-
tive to input from the entrepreneurial com-
munity and have adopted many of our sug-
gestions. 

But they go on to say: 
This latest bill . . . is important because, 

unlike previous bills, for the first time we 
have a Senate bill with bipartisan sponsor-
ship, a balance of state oversight and federal 
uniformity, industry standard investor pro-
tections, and workable funding caps. This 
bill has a legitimate chance at quieting 
those who were previously trumping up fears 
of fraud [and] bad actors. . . . To date the 
main issues the opposition raised were re-
garding fraud and state oversight. 

What they are saying is we are the 
ones who helped invent this concept. 
We don’t think the House bill is where 
it should be. We are supporting the 
Merkley-Bennet approach, which is in 
this bill. 

Launcht, we hear you, and we are 
trying to respond. 

Finally, Motaavi—again, a crowd-
funder advocate. People, very entrepre-
neurial, coming up with these ideas 
saying the same thing. 

I ask unanimous consent to have 
those letters printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

AARP, 
March 15, 2012. 

Re Investor Protection, Market Integrity 
and the JOBS Act. 

DEAR SENATOR LANDRIEU: On behalf of 
AARP, I am writing to reiterate our opposi-
tion to the lack of investor protections in 
H.R. 3606, the House-passed JOBS bill that 

soon will be considered on the Senate floor. 
AARP’s primary concern is that this legisla-
tion undermines vital investor protections 
and threatens market integrity. The goal of 
facilitating access to capital for new and 
small businesses is a worthy one. However, 
we do not believe that the best way to create 
jobs is to weaken essential regulatory pro-
tections that were put in place to address 
specific marketplace problems that other-
wise would still exist. 

This debate is critical to older Americans, 
who with a lifetime of savings and invest-
ments are disproportionately represented 
among the victims of investment fraud. We 
share the concerns—raised by SEC Chair 
Mary Schapiro, the North American Securi-
ties Administrators Association (NASAA), 
law professors, investor advocates, and oth-
ers—that absent safeguards ensuring proper 
oversight and investor protection, the var-
ious provisions in H.R. 3606 may well open 
the floodgates to a repeat of the kind of 
penny stock and other frauds that ensnared 
financially unsophisticated and other vulner-
able investors in the past. The absence of 
adequate regulation in the past has under-
mined the integrity of the markets and dam-
aged investor confidence while having no 
positive impact on job creation. 

AARP urges the Senate to take a more bal-
anced approach, recognizing both an interest 
in facilitating access to capital for new and 
small businesses and in preserving essential 
regulations that protect investors from fraud 
and abuse, promote the transparency on 
which well-functioning markets depend, and 
ensure a fair and efficient marketplace. We 
believe the amendment to be offered by Sen-
ators Reed, Landrieu and Levin, moves clos-
er to achieving this balance and deserves 
your support. 

We urge you to vote yes on the Reed-Lan-
drieu-Levin amendment. 

If you have any further questions, please 
feel free to contact me, or have your staff 
contact Mary Wallace of our Government Af-
fairs staff. 

Sincerely, 
JOYCE A. ROGERS, 
Senior Vice President, 

Government Affairs. 

NORTH AMERICAN SECURITIES 
ADMINISTRATORS ASSOCIATION, INC., 

Washington, DC, March 12, 2012. 
Re Senate Companion to H.R. 3606 

Hon. HARRY M. REID, 
Majority Leader, U.S. Senate, 
Washington, DC. 
Hon. MITCH MCCONNELL, 
Minority Leader, U.S. Senate, 
Washington, DC. 

DEAR MAJORITY LEADER REID AND MINOR-
ITY LEADER MCCONNELL: On behalf of the 
North American Securities Administrators 
Association (NASAA), I am writing to ex-
press concerns regarding several provisions, 
most notably our strong concern with the 
extraordinary step of pre-empting state law 
for ‘‘crowdfunding’’, contained in H.R. 3606, 
the Jumpstart Our Business Startups Act, 
which was passed by the House of Represent-
atives on March 8, 2011. While NASAA ap-
plauds Congress’ desire to facilitate access 
to capital for new and small businesses, the 
version of the bill that passed the House is 
deeply flawed. The Senate must now address 
these problems. 

State securities regulators support efforts 
by Congress to ensure that laws facilitating 
the raising of capital are modern and effi-
cient, and that Americans are encouraged to 
raise money to invest in the economy. How-
ever, it is critical that in doing so, Congress 
not discard basic investor protections. In-
vestment fraud is real, and it can be particu-
larly pervasive in small exempted offerings. 
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Expanded access to capital markets for 

startups and small businesses can be bene-
ficial, but only insofar as investors can be 
confident that they are protected, that 
transparency in the marketplace is pre-
served, and that investment opportunities 
are legitimate. State securities regulators 
are acutely aware of today’s difficult eco-
nomic environment, and its effects on job 
growth. Small businesses are important to 
job growth, and to improving the economy. 
However, by weakening investor protections 
and placing unnecessary restrictions on the 
ability of state securities regulators to pro-
tect retail investors from the risks associ-
ated with smaller, speculative investments, 
Congress is on the verge of enacting policies 
that, although intended to strengthen the 
economy, will in fact only make it more dif-
ficult for small businesses to access invest-
ment capital. 

The JOBS Act that was passed by the 
House is a repackaging of what were origi-
nally seven bills, reorganized into a single 
bill, with six distinct Titles and twenty-one 
sections. While NASAA believes virtually 
every Title of this bill would benefit from 
greater scrutiny, we will confine our com-
ments today to those Titles and Sections of 
H.R. 3606 that pose the most urgent risk to 
average, ‘‘Main Street’’ investors that are 
NASAA’s principal concern. 
TITLE I: THE REOPENING AMERICAN CAPITAL 

MARKETS TO EMERGING GROWTH COMPANIES 
ACT 
Title I contains a number of troubling pro-

visions. It creates a new category of issuer 
referred to as an ‘‘emerging growth com-
pany’’, defined as a company with annual 
gross revenues of less than $1 billion in its 
most recent fiscal year. This status con-
tinues until five years after an initial public 
offering or until the issuer has an annual 
gross revenue exceeding $1 billion or is des-
ignated a ‘‘large accelerated filer.’’ Particu-
larly troublesome to NASAA are the exemp-
tions applicable to such companies: for ex-
ample, they are exempted from Section 
404(b) of the Sarbanes-Oxley Act of 2002 
(SOX) which requires an independent audit 
of an assessment of a company’s internal 
controls as well as the requirement to pro-
vide three (instead of two) years of audited 
financials statement in a company’s reg-
istration materials. S. 1933 also allows bro-
kers and dealers to publish research about 
emerging growth companies prior to an ini-
tial public offering, even where they will 
participate in the offering itself. 

Title I would give all but the very largest 
companies direct access to average, unso-
phisticated investors without being required 
to provide the normal types of financial and 
risk disclosures applicable to public report-
ing companies. The typical retail investor, 
unlike larger business financiers, does not 
have the ability to conduct an independent 
investigation of an emerging growth com-
pany and make fully informed investment 
decisions. Such investors rely on published 
financial and research data. Section 404(b) of 
SOX was enacted in response to major ac-
counting scandals that cost investors bil-
lions of dollars; rolling back these require-
ments for companies with annual gross reve-
nues of less than $1 billion could, once again, 
have devastating consequences. 

Similarly, weakening the standards appli-
cable to research analysts and tearing down 
the Chinese walls implemented in response 
to the ‘‘Global Settlement’’ scandal could 
create a conflict of interest resulting in dev-
astating losses for Main Street investors. 
These barriers were put into place in re-
sponse to enforcement actions brought by a 
number of state and federal regulators. Lead-
ing brokerage firms agreed to severely limit 

interactions between equity research ana-
lysts and investment bankers, due to con-
flicts of interest that tainted the investment 
process. Recent experience teaches us now is 
the time to strengthen the protection of in-
vestors, not weaken these standards. 

TITLE II: THE ACCESS TO CAPITAL FOR JOB 
CREATORS ACT 

SECTION 201: MODIFICATION OF EXEMPTION 

Sec. 201 of the JOBS Act would repeal the 
SEC’s ban on general solicitation under Reg-
ulation D Rule 506 to allow general solicita-
tion in transactions ‘‘not involving any pub-
lic offering, whether or not such transaction 
involves general solicitation or general ad-
vertising.’’ 

Current law requires securities offered to 
the general public to be registered with the 
SEC. Regulation D was built upon the 
premise that certain offerings should be 
given special treatment because they are 
non-public, or ‘‘private.’’ This means that 
the investment is marketed only to people 
with whom the company has a preexisting 
relationship. Given their knowledge of the 
company and its operations, these investors 
are in a better position than the general pub-
lic to gauge the risks of the investment. 
They, therefore, have less need for the pro-
tections that flow from the securities reg-
istration process. This concept of giving 
preferential treatment to private offerings is 
embedded throughout state and federal secu-
rities law, and a reversal of this fundamental 
condition of Rule 506 would have far-reach-
ing repercussions. 

The removal of the ‘‘general solicitation’’ 
prohibition contemplated by Section 201 
would represent a radical change that would 
dismantle important rules that govern the 
offering process for securities. NASAA has 
repeatedly expressed its concern to Congress 
about allowing general solicitation in rule 
506 (Regulation D) offerings. Since the enact-
ment of the National Securities Markets Im-
provement Act of 1996, Regulation D, Rule 
506 offerings have received virtually no regu-
latory scrutiny, and have become a haven for 
investment fraud. Moreover, unlike other 
types of Regulation D offerings, where the 
size of the offering is capped, the amount of 
money that an issuer can raise under Rule 
506 is unlimited, and hence the opportunity 
for fraud on a massive scale is especially 
acute in this area. Given state experience 
with Regulation D offerings, and the signifi-
cant fraud and investor losses associated 
with them, NASAA opposes Section 201. 

Because many states already allow issuers 
to use general advertisements to attract ac-
credited investors, NASAA does not oppose 
outright the underlying goal of Title II. 
However, NASAA believes such an expansion 
should be accomplished by the establishment 
of a new exemption with provisions to pro-
tect investors and the markets. 

SECTION 201: EXPLANATION OF EXEMPTION 
(MCHENRY AMENDMENT) 

During consideration of H.R. 3606 the 
House adopted an amendment to Section 201, 
sponsored by Rep. Patrick McHenry (R–NC) 
that will exempt from registration as a 
broker or dealer any trading-platform that 
serves as intermediary in an exempted Rule 
506 offering. The significance of the McHenry 
Amendment is to prevent ‘‘intermediaries’’ 
that facilitate the sale of securities through 
‘‘crowdfunding’’ from requirements to reg-
ister or be regulated as a broker. 

NASAA appreciates that the question of 
how crowdfunding intermediaries may best 
be regulated is complex, however categori-
cally exempting these sellers from broker 
registration requirements, in the absence of 
a sensible alternative for their licensing and 
regulation, is foolish and reckless. As 

amended, Section 201 will leave inter-
mediaries open to conflicts, such induce-
ments to list, de-list, or promote certain of-
ferings. Moreover, as amended, Section 201 
will deny any regulator effective means to 
examine or discipline these sellers. 

TITLE III: THE ENTREPRENEUR ACCESS TO 
CAPITAL ACT 

Title III of the JOBS Act is identical to 
H.R. 2930, the Entrepreneur Access to Capital 
Act, which was approved by the House last 
fall. Two separate ‘‘crowdfunding’’ bills have 
been sponsored in the Senate: S. 1791, spon-
sored by Sen. Scott Brown (R–MA), and S. 
1970, sponsored by Sen. Jeff Merkley (D–OR). 

While intending to promote an internet- 
based fundraising technique known as 
‘‘crowdfunding’’ as a tool for investment, 
this legislation will needlessly preempt state 
securities laws and weaken important inves-
tor protections. NASAA appreciates that the 
concept of crowdfunding is appealing in 
many respects because it provides small, in-
novative enterprises access to capital that 
might not otherwise be available. Indeed, 
this is precisely the reason that states are 
now considering adopting a model rule that 
would establish a more modest exemption 
for crowdfunding as it is traditionally under-
stood. 

SECTION 301: INDIVIDUAL INVESTMENT LIMIT 
Section 301 contemplates a hard-cap on in-

dividual crowdfunding investments that goes 
far beyond anything that is being con-
templated by the states, or even by the over-
whelming majority of advocates of 
crowdfunding. By setting an individual in-
vestment cap of 10 percent of annual income, 
or $10,000, Section 301 will create an exemp-
tion that will expose many more American 
families to potentially devastating financial 
harm. 

NASAA recognizes that for certain very 
wealthy individuals, or seasoned investors, a 
cap of $10,000 may make sense. Unfortu-
nately, Sec. 301 fails to distinguish between 
these few wealthy, sophisticated investors, 
and the general investing public, imposing a 
$10,000 cap on both groups. Given that most 
U.S. households have a relatively modest 
amount of savings, a loss of $10,000, in even 
a single case, can be financially crippling. 

NASAA believes a superior method of lim-
iting individual investment amounts would 
be a scaled approach that would cap most in-
vestments at a modest level, but allow expe-
rienced investors, Who can afford to sustain 
higher losses, to invest up to $10,000. 

SECTION 301: AGGREGATE OFFERING LIMIT 
Section 301 would also permit businesses to 

solicit investments of up to $2 million, in in-
crements of $10,000 per investment. Such a 
high cap on aggregate investment makes the 
bill inconsistent with the expressed rationale 
for the crowdfunding exception. 

Registration and filing requirements at 
both the state and federal level exist to pro-
tect investors. A company that is suffi-
ciently large to warrant the raising of $2 
million in investment capital is also a com-
pany that can afford to comply with the ap-
plicable registration and filing requirements 
at both the state and federal level. 

SECTION 303: PREEMPTION OF STATE LAW 
Section 303 would preempt state laws re-

quiring disclosures, or reviewing exempted 
investment offerings, before they are sold to 
the public. The authority to require such fil-
ings is critical to the ability of states to get 
‘‘under the hood’’ of an offering to make sure 
that it is what it says it is. Moreover, as a 
matter of principle and policy, NASAA ar-
dently believes that the review of offerings 
of this size should remain primarily the re-
sponsibility of the states. State regulators 
are closer, more accessible, and more in 
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touch with the local and regional economic 
issues that affect both the issuer and the in-
vestor in a small business offering. 

Congress would be rash to preempt states 
from regulating crowdfunding. Preempting 
state authority is a very serious step and not 
something that should be undertaken lightly 
or without careful deliberation, including a 
thorough examination of all available alter-
natives. In this case, preemption for a very 
new and untested concept to raise capital, 
without a demonstrable history of reli-
ability, is especially unwarranted, as the 
states have far more experience with 
crowdfunding than Congress or the SEC, and 
as the states have historically been the pri-
mary ‘‘cops on the beat’’ in the regulation of 
all areas of small business capital formation. 

For a clear example of the dangers of pre-
empting state securities look no further 
than the effect of the National Securities 
Markets Improvement Act (NSMIA). As a re-
sult of this Congressional action, private of-
ferings receive virtually no regulatory scru-
tiny. State securities regulators are prohib-
ited from reviewing these offerings prior to 
their sale to investors, and federal regulators 
lack the resources to conduct any meaning-
ful review, so the offerings proceed unques-
tioned. Today, the exemption is being mis-
used to steal millions of dollars from inves-
tors through false and misleading represen-
tations in offerings that provide the appear-
ance of legitimacy without any meaningful 
scrutiny of regulators. In essence, the pri-
vate offering provisions of Rule 506 are being 
used by unscrupulous promoters to evade re-
view and fly under the radar of justice. 

Instead of preempting states, Congress 
should allow the states to take a leading role 
in implementing an appropriate regulatory 
framework for crowdfunding. Based on the 
small size of the offering, the small size of 
the issuer, and the relatively small invest-
ment amounts, it is clear that the states are 
the only regulators in a position to police 
this new market and protect its participants. 
Moreover, and as has already been noted, the 
states are now in the midst of developing a 
Model Crowdfunding Exemption. 

As the securities regulators closest to the 
investing public, and in light of their distin-
guished record of effective regulation, the 
States are the most appropriate regulator in 
this area. State securities regulators are not 
only capable of acting, but, indeed, are act-
ing in this critical area, and Congress should 
continue to allow the states to do so. 

TITLE IV: THE SMALL COMPANY CAPITAL 
FORMATION ACT 

Title IV of the JOBS Act is identical to S. 
1544, which has been sponsored in the Senate 
by Sens. Jon Tester (D–MT) and Pat Toomey 
(R–PA). 

Given the risky nature of these offerings, 
NASAA believes that state oversight is criti-
cally important for investor protection. At 
the same time, NASAA recognizes the costs 
and difficulty of the typical registration 
process, and the particular burden it places 
upon small companies. Indeed, for this rea-
son the states have adopted a streamlined 
process for an issuer to use in an offering 
under Regulation A. 

NASAA had significant concerns regarding 
the original version of this legislation be-
cause it stripped away investor protection by 
preempting state review of Regulation A of-
ferings that are sold through broker-dealers. 
However, Title IV of H.R. 3606 does not in-
clude the preemptive provisions that were in 
the original version of the bill. While 
NASAA remains concerned about the dollar 
amount of potential offerings under Title IV, 
as well as the bill’s nonsensical requirement 
that the SEC automatically increase the 
ceiling in the future, every two years, in per-

petuity, we believe that the states’ ability to 
review these offerings, along with the SEC’s 
proper exercise of discretion in creating rea-
sonable reporting requirements for issuers, 
will prove to achieve a proper balance of the 
issuers’ needs with investor protection. 
TITLE V: THE PRIVATE COMPANY FLEXIBILITY 

AND GROWTH ACT 
Title V of H.R. 3606 would raise the thresh-

old for mandatory registration under the Se-
curities Exchange Act of 1934 (the ‘‘Exchange 
Act’’) from 500 shareholders to 1,000 share-
holders for all companies. This bill would 
also exclude accredited investors and securi-
ties held by shareholders who received such 
securities under employee compensation 
plans from the 1,000-shareholder threshold. 

Section 12(g) of the Exchange Act requires 
issuers to register equity securities with the 
SEC if those securities are held by 500 or 
more record holders and the company has 
total assets of more than $10 million. After a 
company registers with the SEC under Sec-
tion 12(g), it must comply with all of the Ex-
change Act’s reporting requirements. 

The states are primarily interested in the 
issues related to the regulation of small, 
non-public companies. We give considerable 
deference to the SEC in the regulation of 
public companies and secondary trading. 
However, we do have concerns about drastic 
changes in the thresholds for reporting com-
panies or the information they must dis-
close. 

The primary reason for requiring a com-
pany to be ‘‘public’’ is to facilitate secondary 
trading of the company’s securities by pro-
viding easily-accessible information to po-
tential purchasers. The principal concern for 
states is the facilitation of this secondary 
trading market with adequate and accurate 
information. It may be possible to achieve 
this without full-blown Exchange Act reg-
istration and periodic reporting, but the 
states are wary of changes that may lead to 
the creation of less informed markets. 

No matter what threshold number is cho-
sen before a company becomes ‘‘public,’’ it 
makes little sense to exclude any investor 
from the count of beneficial holders. Those 
that purchased from the issuer were pro-
tected by the requirements of the Securities 
Act. Both the seller and the purchaser ben-
efit from the robust marketplace facilitated 
by the Exchange Act registration. Accord-
ingly, NASAA believes the registration 
threshold should be based upon the need to 
provide for a legitimate secondary trading 
market. Regardless of where the threshold is 
set, everyone who is a potential seller in the 
market should be counted. This would in-
clude all beneficial owners, not just holders 
of record. 

TITLE VI: CAPITAL EXPANSION 
Title VI of H.R. 3606 would raise the 

threshold for mandatory registration under 
the Securities Exchange Act of 1934 from 500 
shareholders to 2,000 shareholders for all 
banks and bank holding companies, and 
raises the shareholder deregistration thresh-
old from 300 shareholders to 1,200 share-
holders. 

NASAA understands the purpose of Title 
VI is to remedy a specific problem that is 
today confronting certain community banks. 
Specifically, as a result of the increasing 
costs of public company registration, many 
community banks have determined that 
deregistration is in the best interests of 
their shareholders. But in order to 
deregister, community banks must have 
fewer than 300 shareholders. As a result, 
community banks must often buy back 
shares to deregister, which reduces the ac-
cess of small banks to capital and deprives 
small communities of an opportunity to in-
vest in local companies. 

Given the narrow scope of this Title and 
its application to only banks and bank hold-
ing companies, NASAA has no position on 
Title VI. 

Finally, in view of the significant changes 
that H.R. 3606 would make to our securities 
laws, and of the fundamentally experimental 
nature of many of this bill’s provisions, 
NASAA urges that H.R. 3606 proceed through 
the Senate under regular order, and that the 
bill be subject to the scrutiny of the Senate 
Banking Committee and it Securities Sub-
committee. Securities regulators, legal 
scholars, investor advocates, and others have 
cautioned the Senate about the impact H.R. 
3606 could have on investors and on our cap-
ital markets. The Senate must answer these 
questions and concerns, thoroughly and to 
its satisfaction, before it votes on H.R. 3606 
or similar legislation. 

Thank you for your consideration of these 
important issues. If you have any questions, 
please feel free to contact Michael Canning, 
Director of Policy, or Anya Coverman, As-
sistant Director of Policy, at the NASAA 
Corporate Office. 

Respectfully, 
JACK E. HERSTEIN, 

NASAA President; Assistant Director, 
Nebraska Department of Banking & Finance, 

Bureau of Securities. 

COUNCIL OF INSTITUTIONAL INVESTORS, 
Washington, DC, March 1, 2012. 

Hon. TIM JOHNSON, 
Chairman, Committee on Banking, Housing, 

and Urban Affairs, U.S. Senate, Wash-
ington, DC. 

Hon. RICHARD C. SHELBY, 
Ranking Member, Committee on Banking, Hous-

ing, and Urban Affairs, U.S. Senate, Wash-
ington, DC. 

DEAR CHAIRMAN JOHNSON AND RANKING 
MEMBER SHELBY: As a nonprofit, nonpartisan 
association of public corporate and union 
pension plans, and other employee benefit 
funds, foundations and endowments with 
combined assets that exceed $3 trillion, the 
Council of Institutional Investors (Council) 
is committed to protecting the retirement 
savings of millions of American workers. 
With that commitment in mind, and in an-
ticipation of your upcoming March 6 hearing 
entitled ‘‘Spurring Job Growth Through Cap-
ital Formation While Protecting Investors, 
Part II,’’ we would like to share with you 
some of our concerns and questions about S. 
1933, the ‘‘Reopening American Capital Mar-
kets to Emerging Growth Companies Act of 
2011.’’ 

Our questions and concerns about S. 1933 
are grounded in the Council’s membership 
approved corporate governance best prac-
tices. Those policies explicitly reflect our 
members’ view that all companies, including 
‘‘companies in the process of going public 
should practice good corporate governance.’’ 
Thus, we respectfully request that the Com-
mittee consider changes to, or removal of, 
the following provisions of S. 1933: 

DEFINITIONS 
We question the appropriateness of the 

qualities defining the term ‘‘emerging 
growth company’’ (EGC) as set forth in Sec. 
2(a) and 2(b). 

As you are aware, under Sec. 2(a) and 2(b) 
a company would qualify for special status 
for up to five years, so long as it has less 
than $1 billion in annual revenues and not 
more than $700 million in public float fol-
lowing its initial public offering (IPO). The 
Council is concerned that those thresholds 
may be too high in establishing an appro-
priate balance between facilitating capital 
formation and protecting investors. 

For example, we note that some of the 
most knowledgeable and active advocates for 
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small business capital formation have in the 
past agreed that a company with more than 
$250 million of public float generally has the 
resources and infrastructure to comply with 
existing U.S. securities regulations. We, 
therefore, urge the Committee to reevaluate 
the basis for the proposed thresholds defin-
ing an EGC. 

DISCLOSURE OBLIGATIONS 
We have concerns about Sec. 3(a)(1) be-

cause it would effectively limit shareowners’ 
ability to voice their concerns about execu-
tive compensation practices. 

More specifically, Sec. 3(a)(1) would revoke 
the right of shareowners, as owners of an 
EGC, to express their opinion collectively on 
the appropriateness of executive pay pack-
ages and severance agreements. 

The Council’s longstanding policy on advi-
sory shareowner votes on executive com-
pensation calls on all companies to ‘‘provide 
annually for advisory shareowner votes on 
the compensation of senior executives.’’ The 
Investors Working Group echoed the Coun-
cil’s position in its July 2009 report entitled 
U.S. Financial Regulatory Reform: The In-
vestors’ Perspective. 

Advisory shareowner votes on executive 
compensation and golden parachutes effi-
ciently and effectively encourage dialogue 
between boards and shareowners about pay 
concerns and support a culture of perform-
ance, transparency and accountability in ex-
ecutive compensation. Moreover, compensa-
tion committees looking to actively rein in 
executive compensation can utilize the re-
sults of advisory shareowner votes to defend 
against excessively demanding officers or 
compensation consultants. 

The 2011 proxy season has demonstrated 
the benefits of nonbinding shareowner votes 
on pay. As described in Say on Pay: Identi-
fying Investors Concerns: 

Compensation committees and boards have 
become much more thoughtful about their 
executive pay programs and pay decisions. 
Companies and boards in particular are ar-
ticulating the rationale for these decisions 
much better than in the past. Some of the 
most egregious practices have already waned 
considerably, and may even disappear en-
tirely. 

As the Committee deliberates the appro-
priateness of disenfranchising certain 
shareowners from the right to express their 
views on a company’s executive compensa-
tion package, we respectfully request that 
the following factors be considered: 

1. Companies are not required to change 
their executive compensation programs in 
response to the outcome of a say on pay or 
golden parachutes vote. Securities and Ex-
change Commission (SEC) rules simply re-
quire that companies discuss how the vote 
results affected their executive compensa-
tion decisions. 

2. The SEC approved a two-year deferral 
for the say on pay rule for smaller U.S. com-
panies. As a result, companies with less than 
$75 million in market capitalization do not 
have to comply with the rule until 2013, thus 
the rule’s impact on IPO activity is presum-
ably unknown. We, therefore, question 
whether there is a basis for the claim by 
some that advisory votes on pay and golden 
parachutes are an impediment to capital for-
mation or job creation. 

We also have concerns about Sec. 3(a)(2) 
because it would potentially reduce the abil-
ity of investors to evaluate the appropriate-
ness of executive compensation. 

More specifically, Sec. 3(a)(2) would ex-
empt an EGC from Sec. 14(i) of the Securities 
Exchange Act of 1934, which would require a 
company to include in its proxy statement 
information that shows the relationship be-
tween executive compensation actually paid 
and the financial performance of the issuer. 

We note that the SEC has yet to issue pro-
posed rules relating to the disclosure of pay 
versus performance required by Sec. 14(i). As 
a result, no public companies are currently 
required to provide the disclosure. We, there-
fore, again question whether a disclosure 
that has not yet even been proposed for pub-
lic comment is impeding capital formation 
or job creation. 

Our membership approved policies empha-
size that executive compensation is one of 
the most critical and visible aspects of a 
company’s governance. Executive pay deci-
sions are one of the most direct ways for 
shareowners to assess the performance of the 
board and the compensation committee. 

The Council endorses reasonable, appro-
priately structured pay-for-performance pro-
grams that reward executives for sustain-
able, superior performance over the long- 
term. It is the job of the board of directors 
and the compensation committee to ensure 
that executive compensation programs are 
effective, reasonable and rational with re-
spect to critical factors such as company 
performance. 

Transparency of executive compensation is 
a primary concern of Council members. All 
aspects of executive compensation, including 
all information necessary for shareowners to 
understand how and how much executives 
are paid should be clearly, comprehensively 
and promptly disclosed in plain English in 
the annual proxy statement. 

Transparency of executive pay enables 
shareowners to evaluate the performance of 
the compensation committee and the board 
in setting executive pay, to assess pay-for- 
performance links and to optimize their role 
in overseeing executive compensation 
through such means as proxy voting. It is, 
after all, shareowners, not executives, whose 
money is at risk. 

ACCOUNTING AND AUDITING STANDARDS 
We have concerns about Sec. 3(c) and Sec. 

5 because those provisions would effectively 
impair the independence of private sector ac-
counting and auditing standard setting, re-
spectively. 

More specifically, Sec. 3(c) would prohibit 
the independent private sector Financial Ac-
counting Standards Board from exercising 
their own expert judgment, after a thorough 
public due process in which the views of in-
vestors and other interested parties are so-
licited and carefully considered, in deter-
mining the appropriate effective date for 
new or revised accounting standards applica-
ble to EGCs. 

Similarly, Sec. 5 would prohibit the inde-
pendent private sector Public Company Ac-
counting Oversight Board from exercising 
their own expert judgment, after a thorough 
public due process in which the view of in-
vestors and other interested parties are so-
licited and carefully considered, in deter-
mining improvements to certain standards 
applicable to the audits of EGCs. 

The Council’s membership ‘‘has consist-
ently supported the view that the responsi-
bility to promulgate accounting and audit-
ing standards should reside with independent 
private sector organizations.’’ Thus, the 
Council opposes legislative provisions like 
Sec. 3(a) and Sec. 5 that override or unduly 
interfere with the technical decisions and 
judgments (including the timing of the im-
plementation of standards) of private sector 
standard setters. 

A 2010 joint letter by the Council, the 
American Institute of Certified Public Ac-
countants, the Center for Audit Quality, the 
CFA Institute, the Financial Executives 
International, the Investment Company In-
stitute, and the U.S. Chamber of Commerce 
explains, in part, the basis for the Council’s 
strong support for the independence of pri-
vate sector standard setters: 

We believe that interim and annual au-
dited financial statements provide investors 
and companies with information that is vital 
to making investment and business deci-
sions. The accounting standards underlying 
such financial statements derive their legit-
imacy from the confidence that they are es-
tablished, interpreted and, when necessary, 
modified based on independent, objective 
considerations that focus on the needs and 
demands of investors—the primary users of 
financial statements. We believe that in 
order for investors, businesses and other 
users to maintain this confidence, the proc-
ess by which accounting standards are devel-
oped must be free—both in fact and appear-
ance—of outside influences that inappropri-
ately benefit any particular participant or 
group of participants in the financial report-
ing system to the detriment of investors, 
business and the capital markets. We believe 
political influences that dictate one par-
ticular outcome for an accounting standard 
without the benefit of public due process 
that considers the views of investors and 
other stakeholders would have adverse im-
pacts on investor confidence and the quality 
of financial reporting, which are of critical 
importance to the successful operation of the 
U.S. capital markets. 

INTERNAL CONTROLS AUDIT 
We have concerns about Sec. 4 because 

that provision would, in our view, unwisely 
expand the existing exemption for most pub-
lic companies from the requirement to have 
effective internal controls. 

More specifically, Sec. 4 would exempt an 
EGC from the requirements of Section 404(b) 
of the Sarbanes-Oxley Act of 2002 (SOX). 
That section requires an independent audit 
of a company’s assessment of its internal 
controls as a component of its financial 
statement audit. 

The Council has long been a proponent of 
Section 404 of SOX. We believe that effective 
internal controls are critical to ensuring in-
vestors receive reliable financial information 
from public companies. 

We note that Section 989G(a) of the Dodd- 
Frank Wall Street Reform and Consumer 
Protection Act (Dodd-Frank) already ex-
empts most public companies, including all 
smaller companies, from the requirements of 
Section 404(b). We also note that Section 
989G(b) of Dodd-Frank required the SEC to 
conduct a study on ‘‘how the Commission 
could reduce the burden of complying with 
section 404(b) . . . while maintaining inves-
tor protections. . . .’’ 

The SEC study, issued April 2011, revealed 
that (1) there is strong evidence that the pro-
visions of Section 404(b) ‘‘improves the reli-
ability of internal control disclosures and fi-
nancial reporting overall and is useful to in-
vestors,’’ and (2) that the ‘‘evidence does not 
suggest that granting an exemption [from 
Section 404(b)] . . . would, by itself, encour-
age companies in the United States or 
abroad to list their IPOs in the United 
States.’’ Finally, and importantly, the study 
recommends explicitly against—what Sec. 4 
attempts to achieve—a further expansion of 
the Section 404(b) exemption. 

AVAILABILITY OF INFORMATION ABOUT 
EMERGING GROWTH COMPANIES 

Finally, we have concerns about Sec. 6 of 
S. 1933 because it appears to potentially cre-
ate conflicts of interest for financial ana-
lysts. 

More specifically, we agree with the U.S. 
Chamber of Commerce that the provisions of 
Sec. 6 as drafted ‘‘may be a blurring of 
boundaries that could create potential con-
flicts of interests between the research and 
investment components of broker-dealers.’’ 
The Council membership supports the provi-
sions of Section 501 of SOX and the Global 
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Research Analyst Settlement. Those provi-
sions bolstered the transparency, independ-
ence, oversight and accountability of re-
search analysts. 

While the Council welcomes further exam-
ination of issues, including potential new 
rules, relating to research analysts as gate-
keepers, it generally does not support legis-
lative provisions like Sec. 6 that would ap-
pear to weaken the aforementioned investor 
protections. 

The Council respectfully requests that the 
Committee carefully consider our questions 
and concerns about the provisions of S. 1933. 
If you should have any questions or require 
any additional information about the Coun-
cil or the contents of this letter, please feel 
free to contact me at 202.261.7081 or 
Jeff@cii.org, or Senior Analyst Laurel 
Leitner at 202.658.9431 or Laurel@cii.org. 

Sincerely, 
JEFF MAHONEY, 

General Counsel. 

U.S. SECURITIES AND 
EXCHANGE COMMISSION, 

Washington, DC, March 13, 2012. 
Hon. TIM JOHNSON, 
Chairman, Committee on Banking, Housing, 

and Urban Affairs, U.S. Senate, Wash-
ington, DC. 

Hon. RICHARD C. SHELBY, 
Ranking Member, Committee on Banking, Hous-

ing, and Urban Affairs, U.S. Senate, Wash-
ington, DC. 

DEAR CHAIRMAN JOHNSON AND RANKING 
MEMBER SHELBY: Last week, the House of 
Representatives passed H.R. 3606, the 
‘‘Jumpstart Our Business Startups Act.’’ As 
the Senate prepares to debate many of the 
capital formation initiatives addressed by 
H.R. 3606, I wanted to share with you my 
concerns on some important aspects of this 
significant legislation. 

The mission of the Securities and Ex-
change Commission is three-fold: protecting 
investors; maintaining fair, orderly and effi-
cient markets; and facilitating capital for-
mation. Cost-effective access to capital for 
companies of all sizes plays a critical role in 
our national economy, and companies seek-
ing access to capital should not be hindered 
by unnecessary or overly burdensome regula-
tions. At the same time, we must balance 
our responsibility to facilitate capital for-
mation with our obligation to protect inves-
tors and our markets. Too often, investors 
are the target of fraudulent schemes dis-
guised as investment opportunities. As you 
know, if the balance is tipped to the point 
where investors are not confident that there 
are appropriate protections, investors will 
lose confidence in our markets, and capital 
formation will ultimately be made more dif-
ficult and expensive. 

While I recognize that H.R. 3606 is the 
product of a bipartisan effort designed to fa-
cilitate capital formation and includes cer-
tain promising approaches, I believe that 
there are provisions that should be added or 
modified to improve investor protections 
that are worthy of the Senate’s consider-
ation. 

DEFINITION OF EMERGING GROWTH COMPANY 
The ‘‘IPO On-Ramp’’ provisions of H.R. 3606 

provide a number of significant regulatory 
changes for what are defined as ‘‘emerging 
growth companies.’’ While I share the view 
that it is important to reduce the impedi-
ments to smaller businesses conducting ini-
tial public offerings in the United States, the 
definition of ‘‘emerging growth company’’ is 
so broad that it would eliminate important 
protections for investors in even very large 
companies, including those with up to $1 bil-
lion in annual revenue. I am concerned that 
we lack a clear understanding of the impact 

that the legislation’s exemptions would have 
on investor protection. A lower annual rev-
enue threshold would pose less risk to inves-
tors and would more appropriately focus ben-
efits provided by the new provisions on those 
smaller businesses that are the engine of 
growth for our economy and whose IPOs the 
bill is seeking to encourage. 
CHANGES TO RESEARCH AND RESEARCH ANALYST 

RULES 
H.R. 3606 also would weaken important 

protections related to (1) the relationship be-
tween research analysts and investment 
bankers within the same financial institu-
tion by eliminating a number of safeguards 
established after the research scandals of the 
dot-com era and (2) the treatment of re-
search reports prepared by underwriters of 
IPOs. 

H.R. 3606 would remove certain important 
measures put in place to enforce a separation 
between research analysts and investment 
bankers who work in the same firm. The 
rules requiring this separation were designed 
to address inappropriate conflicts of interest 
and other objectionable practices—for exam-
ple, investment bankers promising potential 
clients favorable research in return for lu-
crative underwriting assignments—which ul-
timately severely harmed investor con-
fidence. In addition, H.R. 3606 would over-
turn SRO rules that establish mandatory 
quiet periods designed to prevent banks from 
using conflicted research to reward insiders 
for selecting the bank as the underwriter. I 
am concerned that the changes contained in 
H.R. 3606 could foster a return to those prac-
tices and cause real and significant damage 
to investors. 

In addition, the legislation would allow, 
for the first time, research reports in connec-
tion with an emerging growth company IPO 
to be published before, during, and after the 
IPO by the underwriter of that IPO without 
any such reports being subject to the protec-
tions or accountability that currently apply 
to offering prospectuses. In essence, research 
reports prepared by underwriters in emerg-
ing growth company IPOs would compete 
with prospectuses for investors’ attention, 
and investors would not have the full protec-
tions of the securities laws if misled by the 
research reports. 

DISCLOSURE, ACCOUNTING AND AUDITING 
MATTERS 

H.R. 3606 would allow emerging growth 
companies to make scaled disclosures, in an 
approach similar to that currently permitted 
under our rules for smaller reporting compa-
nies, and would provide other relief from spe-
cific disclosure requirements, during the 5- 
year on-ramp period. While there is room for 
reasonable debate about particular exemp-
tions included in the disclosure on-ramp, on 
balance I believe allowing some scaled dis-
closure for emerging growth companies 
could be a reasonable approach. 

H.R. 3606, however, also would restrict the 
independence of accounting and auditing 
standard-setting by the Financial Account-
ing Standards Board (‘‘FASB’’) and the Pub-
lic Company Accounting Oversight Board 
(‘‘PCAOB’’). These provisions undermine 
independent standard-setting by these expert 
boards, and both the FASB and the PCAOB 
already have the authority to consider dif-
ferent approaches for different classes of 
issuers, if appropriate. 

Moreover, H.R. 3606 would exempt emerg-
ing growth companies from an audit of inter-
nal controls set forth in Section 404(b) of the 
Sarbanes Oxley Act during the five-year on- 
ramp period. IPO companies already have a 
two-year on-ramp period under current SEC 
rules before such an audit is required. In ad-
dition, the Dodd-Frank Act permanently ex-
empted smaller public companies (generally 

those with less than $75 million in public 
float) from the audit requirement, which al-
ready covers approximately 60 percent of re-
porting companies. I continue to believe that 
the internal controls audit requirement put 
in place after the Enron and other account-
ing scandals of the early 2000’s has signifi-
cantly improved the quality and reliability 
of financial reporting and provides impor-
tant investor protections, and therefore be-
lieve this change is unwarranted. 

‘‘TEST THE WATERS’’ MATERIALS 
H.R. 3606 would allow emerging growth 

companies to ‘‘test the waters’’ to determine 
whether investors would be interested in an 
offering before filing IPO documents with 
the Commission. This would allow offering 
and other materials to be provided to accred-
ited investors and qualified institutional 
buyers before a prospectus—the key disclo-
sure document in an offering—is available. 

There could be real value to permitting 
these types of pre-filing communications: it 
could save companies time and money, and 
make it more likely that companies that file 
for IPOs can complete them. Indeed, there 
are some SEC rules that permit ‘‘test the 
waters’’ activities already. However, unlike 
the existing ‘‘test the waters’’ provisions, 
the provisions of H.R. 3606 would not require 
companies to file with the SEC and take re-
sponsibility for the materials they use to so-
licit investor interest, even after they file 
for their IPOs. This would result in uneven 
information for investors who see both the 
‘‘test the waters’’ materials and the pro-
spectus compared to those who only see the 
prospectus. In addition, as with the provi-
sions relating to research reports, it could 
result in investors focusing their attention 
on the ‘‘test the waters’’ materials instead of 
the prospectuses, without important inves-
tor protections being applied to those mate-
rials. 

CONFIDENTIAL FILING OF IPO REGISTRATION 
STATEMENTS 

H.R. 3606 would permit emerging growth 
companies to submit their registration 
statements confidentially in draft form for 
SEC staff review. This reduction in trans-
parency would hamper the staff’s ability to 
provide effective reviews, since the staff ben-
efits in its reviews from the perspectives and 
insights that the public provides on IPO fil-
ings. It also could require significant re-
sources for staff review of offerings that 
companies are not willing to make public 
and then abandon before making a public fil-
ing. SEC staff recently limited the general 
practice of permitting foreign issuers to sub-
mit IPO registrations in nonpublic draft 
form because of these concerns, and expand-
ing that program to all IPOs could adversely 
impact the IPO review program. 

CROWDFUNDING 
H.R. 3606 also provides an exemption from 

Securities Act registration for 
‘‘crowdfunding,’’ which would permit compa-
nies to offer and sell, in some cases, up to $2 
million of securities in publicly advertised 
offerings without preparing a registration 
statement. For the past several months, the 
staff has been analyzing crowdfunding, 
among other capital formation strategies, 
and also has discussed these strategies with 
the Commission’s newly created Advisory 
Committee on Small and Emerging Compa-
nies. 

I recognize that proponents of 
crowdfunding believe this method of raising 
money could help small businesses harness 
the power of the internet and social media to 
raise small amounts of very early stage cap-
ital from a large number of investors. That 
said, I believe that the crowdfunding exemp-
tion included as part of H.R. 3606 needs addi-
tional safeguards to protect investors from 
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those who may seek to engage in fraudulent 
activities. Without adequate protections, in-
vestor confidence in crowdfunding could be 
significantly undermined and would not 
achieve its goal of helping small businesses. 

For example, an important safeguard that 
could be considered to better protect inves-
tors in crowdfunding offerings would be to 
provide for oversight of the industry profes-
sionals that intermediate and facilitate 
these offerings. With Commission oversight, 
these intermediaries could serve a critical 
gatekeeper function, running background 
checks, facilitating small businesses’ provi-
sion of complete and adequate disclosures to 
investors, and providing the necessary sup-
port for these small businesses. Commission 
oversight would further enhance customer 
protections by requiring intermediaries to 
protect investors’ and issuers’ funds and se-
curities, for example by requiring funds and 
securities to be held at an independent bank 
or broker-dealer. 

Investors also would benefit from a re-
quirement to provide certain basic informa-
tion about companies seeking crowdfunding 
investors. H.R. 3606 requires only limited dis-
closures about the business investors are 
funding. Additional information that would 
benefit investors should include a descrip-
tion of the business or the business plan, fi-
nancial information, a summary of the risks 
facing the business, a description of the vot-
ing rights and other rights of the stock being 
offered, and ongoing updates on the status of 
the business. 

CHANGES TO SECTION 12(G) REGISTRATION 
THRESHOLDS 

H.R. 3606 also would change the rules relat-
ing to the thresholds that trigger public re-
porting by, among other things, increasing 
the holder of record threshold that triggers 
public reporting for companies and bank 
holding companies. The current rules have 
been in place since 1964, and since that time 
there have been profound changes in the way 
shareholders hold their securities and in the 
capital markets. 

Last spring, I asked our staff to com-
prehensively study a variety of capital for-
mation-related issues, including the current 
thresholds for public reporting. At this 
point, I do not have sufficient data or infor-
mation to assess whether the thresholds pro-
posed in H.R. 3606 are appropriate. I do recog-
nize that a different treatment may be ap-
propriate for community banks that are al-
ready subject to an extensive reporting and 
regulatory regime. 

RULEMAKING 

H.R. 3606 requires a series of new, signifi-
cant Commission rulemakings with time 
limits that are not achievable. For example, 
the rulemaking for the crowdfunding section 
has a deadline of 180 days, and it specifically 
requires the Commission to consider the 
costs and benefits of the rules. Given (1) that 
much of the data that would be used to per-
form such analyses is not readily available 
and (2) the complexity of such analyses, this 
time frame is too short to develop proposed 
rules, perform the required analyses, solicit 
public comments, review and analyze the 
public comments, and adopt final rules. I be-
lieve a deadline of 18 months would be more 
appropriate for rules of this magnitude. 

I stand ready to assist Congress as it ad-
dresses these important issues. Please call 
me, at (202) 551–2100, or have your staff call 
Eric Spitler, Director of the Office of Legis-
lative and Intergovernmental Affairs, at (202) 
551–2010, should you have any questions or 
comments. 

Sincerely, 
MARY L. SCHAPIRO, 

Chairman. 

[From the AFL–CIO Executive Council, Mar. 
14, 2012] 

THE JOBS ACT—A CYNICAL AND DANGEROUS 
RETURN TO THE POLITICS OF FINANCIAL DE-
REGULATION 
America needs jobs. Yet Congress cannot 

enact such basic legislation as the reauthor-
ization of the Surface Transportation Bill 
that would create hundreds of thousands of 
jobs. Instead, this week Congress once again 
is looking to deregulate Wall Street—this 
time in the form of the cynically named 
JOBS Act, which would weaken the ability 
of the Securities and Exchange Commission 
to regulate our capital markets and allow 
companies to sell stock to the public without 
providing three years of audited financial 
statements, without having adequate inter-
nal controls and without complying with key 
corporate governance reforms in the re-
cently passed Dodd-Frank Act. 

We still have millions of unemployed 
workers as a direct result of decades of fi-
nancial deregulation. Workers’ pension funds 
have yet to recover from the effects of the 
last time we created a bubble in IPOs during 
the late 1990s. And yet members of both par-
ties in Congress seem bent on repeating 
these experiences, even as congressional Re-
publicans block any initiative that might 
really create jobs and set our economy to-
ward the path of long-term prosperity. 

In case our own ugly history with stock 
bubbles and financial fraud is not enough, 
Congress should heed the warnings from 
other developed countries that recently have 
experimented with deregulated securities 
markets. In the 1990s, Canadian regulators 
condemned the ‘‘continuing occurrence of 
shams, swindles and market manipulations’’ 
on the Vancouver Stock Exchange of loosely 
regulated small company stocks. More re-
cently, the London Stock Exchange’s Alter-
native Investment Market has been de-
scribed as a ‘‘casino’’ for its highly specula-
tive small company stock listings. 

Workers’ retirement savings will be in 
greater risk of fraud and speculation if secu-
rities market deregulation once again is rail-
roaded through Congress. Once again our 
economy will be at risk from the folly of pol-
icymakers promoting financial bubbles and 
ignoring the needs of the real economy. The 
AFL–CIO calls on Congress to set aside the 
politics of the 1%, the old game of special fa-
vors for Wall Street, and turn to the business 
of real job creation. The labor movement 
strongly opposes the JOBS Act and any 
other effort to weaken the Dodd-Frank Act. 

We support the efforts of Senate Demo-
crats such as Jack Reed, Carl Levin, and 
Mary Landrieu to amend the ‘‘JOBS Act’’ to 
lessen the harm it does to investors, pension 
funds, and the U.S. economy. 

We want jobs, not cynical Wall Street 
scams. 

A MESSAGE FROM SECRETARIES OF STATE ON 
CROWDFUNDING REGULATION 

MARCH 14, 2012 

Re Crowdfunding and H.R. 3606, the 
Jumpstarting Our Business Startups Act. 

Hon. TIM JOHNSON, 
Chairman, U.S. Senate Committee on Banking, 

Housing and Urban Affairs, Dirksen Senate 
Office Building, Washington, DC. 

Hon. RICHARD C. SHELBY, 
Ranking Member, U.S. Senate Committee on 

Banking, Housing and Urban Affairs, Dirk-
sen Senate Office Building, Washington, 
DC. 

DEAR CHAIRMAN JOHNSON, RANKING MEM-
BER SHELBY AND MEMBERS OF THE COM-
MITTEE: As Secretaries of State with primary 
securities regulatory jurisdiction, we wel-
come this opportunity to discuss the devel-

opments in ‘‘crowdfunding’’ as a useful tool 
in small business capital formation, and the 
work of the U.S. Senate to ensure that such 
a mechanism remains viable for small busi-
nesses and safe for investors. 

Crowdfunding is an online, typically grass- 
roots, money-raising strategy that allows 
the public to use websites to contribute 
small amounts of money to help artists, mu-
sicians, filmmakers and other creative peo-
ple finance their projects. Recently, 
crowdfunding financing has been applied to 
small businesses and start-ups, facilitating 
their attempts to get their ventures off the 
ground. 

We applaud the work of Congress, via H.R. 
3606, aimed at allowing small businesses 
greater access to crowdfunding financing 
through the Internet. We are keenly aware of 
how critical small businesses are to job 
growth and to improving the economy. 

However, Congress’ attempt to enact laws 
meant to reinvigorate the economy could, in 
fact, have a detrimental effect. If passed as 
currently drafted, Title III of H.R. 3606, 
would prohibit the States from working 
proactively to enforce laws designed to pro-
tect investors. 

State securities regulators are proud of 
their 100-year history of effectively regu-
lating smaller businesses seeking to raise 
capital. States securities laws protect inves-
tors by requiring registration of securities 
offerings and preventing the exploitation of 
investors through unjust or incomplete offer-
ings. State securities regulators are uniquely 
able to protect investors in that they are not 
only present in the state, but they are also 
attuned to the particular state’s economic 
conditions. It would therefore be impractical 
and a disservice to investors to remove state 
regulators entirely from this important role. 
To that end, we recommend the following ad-
justments to current legislation concerning 
crowdfunding. 

Currently-proposed Federal legislation 
would limit state authority to protect their 
investing citizenry. Specifically, Title III of 
H.R. 3606—which is identical to H.R. 2930, the 
crowdfunding bill passed by the House last 
November—leaves enormous gaps in investor 
protection. Small businesses and investors 
alike have suffered from the fraudulent ac-
tivities of unregistered brokers and unquali-
fied business advisers who, escaping regu-
latory oversight, seek only to profit by ex-
ploiting the legitimate capital formation 
community and ultimately harm its inves-
tors through unchecked and improper prac-
tices. Website operators functioning as inter-
mediaries, among others, should complete at 
least minimal filings with regulators and 
demonstrate minimum competencies. Con-
gress should preserve the States’ ability to 
address this issue. 

We commend Congress’s efforts to be re-
sponsive to small business owners’ capital 
formation needs, but we are concerned that 
Title III of H.R. 3606, by preventing states 
from acting proactively to deter fraud in this 
new market, would have precisely the oppo-
site effect. 

The states are currently developing a 
framework for encouraging and facilitating 
the formation of small business capital. Last 
fall, NASAA voted to establish a special 
committee to propose steps that state secu-
rities regulators can take collectively to fa-
cilitate small business capital formation. In 
January, this special committee completed 
work on an initial draft of a model rule 
which state securities regulators may adopt 
to responsibly encourage small business cap-
ital formation through a crowdfunding ex-
emption. The NASAA model crowdfunding 
rule completed the first phase of the rule-
making process, an internal comment pe-
riod, on February 7, and NASAA expects to 
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publish a revised version of the rule for pub-
lic comment as early as latter this month. 
We believe that federal legislation should be 
crafted in a fashion that complements these 
efforts, and that it can best do so by ensur-
ing that the role of state regulators in this 
area is addressed in broad parameters. 

State securities regulators understand 
that technology has vastly improved the 
methods by which entrepreneurs can commu-
nicate with potential investors. We also un-
derstand, however, that securities offerings 
made through the Internet—which Title III 
of H.R. 3606 is based on—are fraught with 
risk. In such cases, the need for the state se-
curities laws becomes even more urgent for 
the protection of investors and legitimate, 
worthwhile small business offerings. We urge 
Congress to resist preemption and preserve 
state securities regulators’ authority to pro-
tect their investors. 

STATE OF LOUISIANA, 
OFFICE OF FINANCIAL INSTITUTIONS, 

Baton Rouge, LA, March 14, 2012. 
Senator MARY LANDRIEU, 
Dirksen Senate Office Building, Washington, 

DC. 
DEAR SENATOR LANDRIEU: I am writing to 

urge you to oppose the preemption of Lou-
isiana law to protect investors in any 
‘‘crowdfunding’’ legislation that comes be-
fore the Senate. By preempting state law for 
a new crowdfunding exemption, Congress 
would be creating a massive hole in the in-
vestor protection safety net by needlessly 
prohibiting the Office of Financial Institu-
tions from working proactively to enforce 
laws designed to protect Louisiana investors. 

I want to echo the concerns expressed in 
the March 12, 2012 letter sent by North Amer-
ican Securities Administrators Association 
(NASAA) President Jack Herstein on this 
important investor protection issue to the 
Senate leadership. I agree with NASAA that 
‘‘preempting state authority is a very seri-
ous step and not something that should be 
undertaken lightly or without careful delib-
eration, including a thorough examination of 
all available alternatives.’’ 

Crowdfunding would give unproven start- 
up companies, offering risky speculative in-
vestments, direct access to small unsophisti-
cated investors, potentially creating a haven 
for fraud. If state regulatory authority is 
preempted, states would not be able to re-
view crowdfunding investment opportunities 
before they are offered to investors. Post- 
sale anti-fraud remedies provide little com-
fort to an investor who has lost a significant 
sum of money that is unrecoverable. 

Expanded access to capital markets is ben-
eficial only when investors remain confident 
that they are protected, when transparency 
in the marketplace is preserved, and when 
investment opportunities are legitimate. As 
Columbia Law School Professor John Coffee 
stated, in testimony to the Senate Banking 
Committee, ‘‘one of these bills (S. 1791) could 
well be titled ‘The Boiler Room Legalization 
Act of 2011.’’ Such legislation, according to 
Professor Coffee, ‘‘is likely to be used by 
early stage issuers that do not yet have an 
operating history or, possibly, even financial 
statements. Such issuers are flying on a 
‘wing and prayer,’ selling hope more than 
substance.’’ 

I appreciate that the concept of 
crowdfunding is appealing because it pro-
vides small, innovative enterprises access to 
capital that might not otherwise be avail-
able. Indeed, this is precisely why states are 
now considering adopting a model rule that 
would establish a more modest exemption 
for crowdfunding as it is traditionally under-
stood, with individual investments capped at 
several hundred dollars per investor. 

Instead of preempting states, Congress 
should allow the states to take a leading role 

in implementing an appropriate regulatory 
framework for crowdfunding. States are the 
most appropriate regulator in this area and 
Congress should allow states the opportunity 
to continue to protect retail investors from 
the risks associated with smaller, specula-
tive investments. 

I welcome the opportunity to discuss this 
matter further and to work together to craft 
legislation that is beneficial to small busi-
ness as well as the investing public in Lou-
isiana and throughout the United States. 

Sincerely, 
JOHN DUCREST, 

Commissioner of Securities. 

AMERICAN SUSTAINABLE 
BUSINESS COUNCIL, 

Washington, DC, March 14, 2012. 
Hon. HARRY REID, 
Office of the Majority Leader, U.S. Capitol, 

Washington, DC. 
Hon. MITCH MCCONNELL, 
Office of the Minority Leader, U.S. Capitol, 

Washington, DC. 

DEAR MAJORITY LEADER REID AND MINOR-
ITY LEADER MCCONNELL: The American Sus-
tainable Business Council (ASBC) supports 
the CROWDFUND Act, S. 2190, authored by 
Senators Merkley, Bennet, Brown and Lan-
drieu and encourage the Senate to use this 
bill as the vehicle to move forward on 
crowdfunding. 

The American Sustainable Business Coun-
cil is a growing coalition of business organi-
zations and businesses committed to advanc-
ing a framework and policies that support a 
just and sustainable economy. The organiza-
tions that have joined in this partnership 
represent over 100,000 businesses and more 
than 200,000 business professionals covering 
the gamut of local and state chambers of 
commerce, microenterprise, social enter-
prise, green and sustainable, local living 
economy, women business leaders, economic 
development and investor organizations. 

In 2010 ASBC was one of the very few orga-
nizations supporting crowdfunding as a vehi-
cle for small businesses to access capital in-
vestment without the prohibitive cost and 
time presently required by the Securities 
and Exchange Commission (SEC) regula-
tions. That original proposal was to have 
small individual investments from a large 
number of people with a relatively low ag-
gregate investment cap. This would mini-
mize individual investor loss and systemic 
fraud. While the current legislation allows 
for larger individual and aggregate invest-
ments than the original proposal, our initial 
crowdfunding goals have been addressed. 

While we support appropriate SEC over-
sight over significant investments, we recog-
nize there will always be risks in the mar-
ketplace. This legislation strikes an appro-
priate balance between those risks and regu-
latory protection. 

The winners with S. 2190 will not only be 
individual businesses that will have new ave-
nues to access to capital, but also the na-
tional economy by enabling small and me-
dium sized businesses to grow and create 
jobs. Small businesses are responsible for 
creating the majority of net new jobs in the 
country and deserve our support to rebuild 
the U.S. economy. 

We applaud the leadership of Senators 
Merkley, Bennet, Brown and Landrieu on 
this critical issue for small and medium 
sized businesses. We look forward to working 
with the U.S. Senate to successfully pass S. 
2190 and see its enactment into law. 

Sincerely, 
DAVID LEVINE, 

Co-Founder and CEO. 

Re Crowdfunding Intermediary in favor of 
the CROWDFUND Act (S. 1970). 

Senator HARRY REID, 
Hart Senate Office Building, 
Washington, DC. 

DEAR SENATOR REID, I write in favor of the 
bipartisan compromise CROWDFUND Act 
proposed recently by Senators Merkley, S. 
Brown, Bennet, and Landrieu. 

Yesterday evening’s introduction of the 
first bi-partisan Senate crowdfunding bill is 
a big step forward in our fight to get equity 
crowdfunding passed through Congress. I 
have been to Washington DC seven times 
since mid November discussing equity 
crowdfunding legislation directly with key 
Senate offices. The offices of the Senators on 
the Banking Committee have been very re-
ceptive to input from the entrepreneurial 
community and have adopted many of our 
suggestions in the latest bill. 

This latest bill, the CrowdFund Act, is im-
portant because, unlike previous bills, for 
the first time we have a Senate bill with bi-
partisan sponsorship, a balance of state over-
sight and federal uniformity, industry stand-
ard investor protections, and workable fund-
ing caps. This bill has a legitimate chance at 
quieting those who were previously trumping 
up fears of fraud/bad actors as well as the 
various state oversight concerns. To date the 
main issues the opposition raised were re-
garding fraud and state oversight of our new 
industry. While the opposition is mainly 
from those protecting the interests of large 
banks, the earlier House Bill and two par-
tisan Senate bills did little to address the le-
gitimate concerns raised by the opposition. 
As a compromise, this bill has a real chance 
at becoming law. 

I hope to see your support of this bipar-
tisan effort in the Senate to pass a func-
tional and balanced CROWDFUND Act. 

Sincerely, 
FREEMAN WHITE, 

CEO, Launcht.com 

MOTAAVI, 
Durham, NC, March 14, 2012. 

Hon. HARRY REID, 
Hart Senate Office Building, 
Washington, DC. 
Hon. MITCH MCCONNELL, 
Russell Senate Office Building, 
Washington, DC. 

DEAR SENATORS REID AND MCCONNELL: We 
are a crowdfunding intermediary based in 
Durham, NC. We understand the Senate will 
take up the JOBS Act shortly. We are very 
concerned about language in Title III of 
While we appreciate the broad exemption 
written by the House, the language does not 
protect investors and puts the crowdfunding 
industry at risk of significant fraud. How-
ever, more responsible language does exist. 
The CROWDFUND Act, cosponsored by Sen-
ators Jeff Merkley (OR), Michael Bennet 
(CO), Scott Brown (MA), and Mary Landrieu 
(LA), represents an ideal crowdfunding stat-
utory framework. 

The crowdfunding language in the JOBS 
Act lacks critical investor protection fea-
tures. It does not require offerings to be con-
ducting through an intermediary, which 
opens the door for fraudulent activity simi-
lar to what was experienced when Rule 504 
was changed to allow offer and solicitation 
in the mid-1990s. It also does not require ap-
propriate disclosures or inspections. The bill 
does not require the issuer to inform inves-
tors of dilution risk or capital structure. 
There are no provisions for misstatements or 
omissions that relate specifically to this ex-
emption. Crowdfunding is premised on open-
ness. Without disclosure, investors cannot 
protect themselves or accurately price the 
securities they are buying. If issuers are not 
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willing to provide information over and 
above what is required, the JOBS Act lan-
guage does not provide investors with other 
alternatives short of giving up on 
crowdfunding altogether. 

The CROWDFUND Act addresses our con-
cerns. This bill strikes the right balance be-
tween disclosure and flexibility. The lan-
guage is tightly integrated with existing se-
curities laws to provide investor protection. 
It places easily met obligations on the issuer 
and the intermediary to ensure that inves-
tors have the information they need to make 
sound decisions. This bill has many provi-
sions for appropriate rulemaking, and is 
written in a way that reflects how 
crowdfunding actually works. We think 
crowdfunding can be valuable and integral 
part of the capital formation process. The 
CROWDFUND Act is the right bill to make 
this happen. 

We understand that introducing a signifi-
cant amendment to the JOBS Act may slow 
down the reconciliation process, but we 
think the benefits are worth the effort. We 
urge you to adopt the CROWDFUND Act as 
the Senate language on crowdfunding and be-
lieve the House will also see the value in this 
well written, investor focused bill. 

Sincerely, 
NICK BHARGAVA, J.D. 

Motaavi, LLC. 

Ms. LANDRIEU. Again to recap so 
people can see on this chart, AARP has 
written us against the House bill. Con-
sumer Federation of America—against 
the House bill. The AFL–CIO—against 
the House bill. Yes, those are some of 
the left leaning organizations. 

But we also have centrist and right 
leaning organizations. I am talking 
about the former Securities and Ex-
change Commissioners’ Chief Account-
ant, this is what they say 

There are always paths to improvement for 
any complex system, the American Stock 
Exchange included. But how quickly these 
Congressmen seem to have forgotten why 
many such regulations were enacted in the 
first place. Last month marked the 10-year 
anniversary of the collapse of Enron. 

It has not been 10 years and we are 
going back to where we were when 
Enron took money out of the pockets 
of thousands of people in America. Why 
are we doing that 

Regulations that prevent capital multi-
plying companies that want to go public 
from doing so are bad. Ones that prevent 
capital destroying ones from becoming pub-
lic nuisances are good. No job creation will 
be generated through the process of social-
izing capital destruction to the general pub-
lic. 

But he is saying that the House bill 
goes too far. 

Again, Eric Schureunberg, editor of 
Inc.com—they are a very well re-
spected voice in the small business 
community in America today. They are 
saying the House bill is flawed. 

I know we are going to be criticized 
on the other side by saying it is just 
the same old left wing groups that 
want more regulation and more regula-
tion. But that is not true. That is why 
I am putting all of this in the record 
today so people can carefully consider 
it tomorrow, and over the weekend on 
Monday, before we come back here; to 
look and read what is being said about 
the House bill and to be open and hon-

est in our efforts to try to reform it. 
Again, for the record, Mary Shapiro, 
Chairman of the Securities and Ex-
change Commission, said: While I rec-
ognize that H.R. 3606—the ill-advised 
political opportunity bill, those are my 
words—is the product of a bipartisan 
effort designed to facilitate capital for-
mation and include certain promising 
approaches, I believe there are provi-
sions that should be added or modified 
to improve investor protections that 
are worthy of the Senate’s consider-
ation. 

So that is what we have done. We 
took the bill from the House and 
looked at it very carefully and on Mon-
day I am going to hand this out to ev-
eryone and we are sending it to every-
one’s offices now. It has kind of become 
a famous small business blue line that 
is very easy for everyone to under-
stand. It shows the differences between 
the Senate bill and the House bill. As 
we can see, both bills raise the cap on 
regulation A offerings from $5 million 
to $50 million. We are happy to do that. 
We improve the transparency of regula-
tion A by requiring an audited finan-
cial statement. 

You don’t need to have graduated 
from a master’s program at Stanford or 
Harvard to understand that if you are 
getting ready to invest—whether it is 
$1,000, $10,000 or $100,000—having an au-
dited financial statement about the 
company you are getting ready to in-
vest in would be a basic thing to do. I 
think we learned about this when we 
were in seventh or eighth grade. You 
don’t have to go to Harvard to know 
this. 

The audited financial statement re-
quirement is absent from the House 
bill. There is no requirement in the 
House bill for an audited financial 
statement, so we put an audited finan-
cial statement in our bill. I don’t think 
that is a radical amendment. It is a 
simple one; it is an important one. In 
the House version of this IPO on-ramp, 
they exempt companies up to $1 billion 
in annual revenue. Madam President, 
$1 billion is a lot of money, so every-
body wake up. The House bill says if 
you are less than $1 billion, you basi-
cally don’t have to adhere to most of 
the rules and regulations; you can just 
go on your merry way. 

That sign is great—‘‘ill-advised polit-
ical opportunity.’’ That is what I am 
calling the House bill. Let me check to 
see how many companies went public 
that were over $1 billion last year. 
Only 22 percent of companies that went 
public last year were over $1 billion. So 
if my math is correct, the House bill is 
going to eliminate 78 percent of the 
companies from regulation that raise 
money in the public. That is going too 
far. It is unnecessary. We bring that 
number down to $350 million in our 
bill, and the author of this provision in 
the Senate has signed on as a sup-
porter, CHUCK SCHUMER. The reason he 
did that is because he realizes—even as 
the sponsor of this on-ramp provision— 
that the House bill went too far. I am 

not going to go into all the rules and 
regulations, but it is not that com-
plicated because—1, 2, 3, 4, 5, 6, 7, 8— 
there are only about eight big dif-
ferences, but they are important dif-
ferences. 

I am going to wrap up by saying: 
Please study the record. Please look at 
it. In our Senate bill, which the Chair 
has been very supportive of, as has 
Senator CANTWELL, and I wish to thank 
both of them publicly, as well as Sen-
ator KLOBUCHAR—we have the Export- 
Import Bank in our bill, which is not in 
the House bill. The Chamber of Com-
merce has written us asking us to 
please support the Export-Import 
Bank. We also expand the SBIC, which 
is the small business investment pro-
gram, which the President included in 
his State of the Union Address to au-
thorize that program to move from $3 
billion to $4 billion. Why? Because we 
are having such success, through the 
SBIC programs that exist in all our 
States, getting money out to Main 
Street, to small businesses. So that is 
included in our bill—and one the Chair 
has particularly been a lead on, and 
that is at no cost to the taxpayer. 
These things do not cost any additional 
money. There is the SBA 504 refi-
nancing that is going to allow to ex-
tend for 1 year the ability of the small 
business loan program that has thou-
sands of outstanding loans to extend 
for another year the opportunity to re-
finance their commercial loans. 

So we have added three provisions to 
the House bill that make it more bal-
anced and better for small business, 
and we have put a couple oversight 
measures into their provisions that I 
think—in the words of many of even 
the advocates of this bill—‘‘make the 
bill better.’’ 

I don’t know if we will be successful, 
but this is worth a try because the 
damage that could be done in ven-
turing out so far into a new way of fi-
nancing without the proper safeguards 
could set us back decades. We don’t 
want to go backward; we want to go 
forward. We don’t want to go back to 
the days of Enron and Bernie Madoff. 
Why would Republicans, in the face of 
these scandals, come up with—and 
some Democrats voted for it. I am not 
quite sure how that happened, but we 
are going to find out. Why would they 
want to go back to those days? We 
want to go forward with the right pro-
tections. 

I see my friend Senator LEVIN on the 
floor. He most certainly understands 
this issue in many ways better than I 
do on the technical side of it. He has 
helped write this bill. I am hoping he 
will give an even better explanation 
than I have been able to give, but I 
think I have covered it pretty broadly, 
and he can go into a lot more detail 
about the possibility of fraud in here if 
it is not locked down. 

I am going to end with a word to my 
community banks because I have tried 
to become a champion for them. I 
think they can appreciate it. I am not 
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100 percent sure. I believe in commu-
nity banks. The Independent Commu-
nity Bankers of America sent a letter 
supporting the House bill. I am going 
to call them over the weekend and talk 
with them specifically about my con-
cerns and ask them to reconsider their 
position. I think our compromise is 
very good for our community bankers. 
I don’t know whether they will. I know 
they want to get rid of some of the on-
erous requirements that were placed on 
them in the Sarbanes-Oxley legisla-
tion, and I appreciate it. I helped spon-
sor some of the amendments on their 
behalf. 

But I think this House bill is going 
too far. I am going to reach out to 
them. We will see what their view is. I 
do respect the views of my community 
bankers. We are going to have a lot 
more to talk about next week. 

Again, I thank Senator LEVIN and 
Senator REED for joining with me and 
Senator JACK REED for leading this ef-
fort to help put a bill before the Senate 
that is quite balanced and provides the 
investor protections and also opens 
some exciting opportunities for capital 
to create new businesses in America 
that are the backbone of our extraor-
dinary—and not to be matched—entre-
preneurship spirit in the world. We 
honor that, but we want to do it in the 
right way. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Michigan. 
Mr. LEVIN. Madam President, before 

the Senator from Louisiana leaves the 
floor, let me thank her for her leader-
ship in this area and the passion she 
has brought to it. This is a train which 
has moved with great speed from the 
House of Representatives—much too 
great a speed—and her ability, just by 
the expression of her will and her de-
termination to bring this to a point 
where we can debate it at least over a 
few days and the weekend, is critically 
important, I believe, to future of inves-
tors in this country. 

There is no State that has suffered 
more from the job losses of the great 
recession than my State of Michigan. 
We don’t have to ask a Michigander 
twice if he or she believes Congress 
should take action to increase the 
speed of the jobs recovery. So I am 
ready to consider any legislation that 
promises more opportunity for the 
workers of this country, but unfortu-
nately the legislation the House has 
sent to us, which is promoted as a job 
creation bill, is no such thing. In the 
name of job creation, the House bill 
would severely weaken investor and 
taxpayer protections in our securities 
laws. 

In the name of putting Americans to 
work, the House bill would hand a se-
ries of special favors to influential spe-
cial interest groups. It also reflects a 
disturbing failure to learn the lessons 
of the recent and all-too-painful past. 
It defies belief that after the worst fi-
nancial crisis in generations, a crisis 
brought on by the failure to effectively 

police our financial markets, Congress 
would consider removing vital obsta-
cles to fraud and abuse. The House bill 
would take a series of steps that would 
undermine the integrity of our finan-
cial markets. We should not go down 
that road. We need not go down that 
road. In working with Senator JACK 
REED, Senator LANDRIEU and Senator 
SHERROD BROWN and others, I partici-
pated in an effort to make some 
changes in that bill that would give 
small, innovative companies more 
tools to access the capital they need. 
We want to do that. We all want to do 
that. But we do that in our bill without 
putting the stability of our economy 
and the interest of American investors 
and taxpayers at risk. 

I wish to lay out some of the prob-
lems with the House bill and how our 
Reed-Landrieu-Levin amendment 
would address those problems. The 
House bill would lower barriers to 
fraud that are now present in the so- 
called regulation A stock offerings. 
These are offerings that are exempt 
from the SEC registration require-
ments. The House bill would expose re-
tail investors—those with no expertise 
and no resources—to assess the risks of 
participating in the unregulated mar-
ket to massive potential fraud and 
abuse. 

The bill does not even require that 
companies making offerings under reg-
ulation A provide audited financial 
statements. The regulation A process 
is appropriate for very small compa-
nies, but the House bill provides few 
meaningful limits to its use. Instead, it 
would allow larger companies to avoid 
meaningful oversight year after year. 

I have worked with colleagues to fix 
this problem by ensuring that these of-
ferings are limited, so they are only 
used once every 3 years—that is one of 
the changes we would make—and that 
investors in the offerings get an accu-
rate picture of the company’s finances 
by requiring audited financial state-
ments. 

In the name of giving smaller compa-
nies greater access to the initial public 
offering market, the House bill would 
create a new class of corporation called 
an emerging growth company and 
would strip from investors in such 
companies more than a dozen impor-
tant investor protections. Some of the 
protections involve transparency. The 
House bill would weaken corporate 
governance provisions we enacted less 
than 2 years ago in the Dodd-Frank 
Act, including disclosures on executive 
pay. The House bill would exempt these 
companies from having to comply with 
changes to accounting standards. It 
would repeal the protections we put in 
place after the dot-com bubble burst. 
These protections require financial 
firms to separate research analysts 
who advise clients on whether to invest 
in initial public offerings from the 
sales teams of those same companies. 

There is supposed to be a wall be-
tween those two parts of any company 
so the sales teams don’t take advan-

tage of what the research teams are 
telling their customers. There are too 
many opportunities for conflicts of in-
terest and front-running and other 
things if we allow that wall to be 
breached. 

The House bill provides that compa-
nies with up to $1 billion in annual rev-
enue would not have to get an outside 
auditor to check their internal con-
trols. So what happens if one of these 
companies is cooking the books? Who 
is going to catch it? We learned with 
Enron and WorldCom why we need 
meaningful checks on how companies 
prepare their financial statements. The 
vast majority of financial restate-
ments, which are corrections to bad in-
formation given to the investing pub-
lic, are made by medium and small 
companies. Investors in these compa-
nies should have the confidence that 
the financial statements on which they 
base their decisions are accurate. 

Now, those provisions in the House 
bill are bad enough given the chronic 
problem in financial markets with poor 
and misleading financial disclosure 
but, to make matters worse, the bill 
would open this collection of loopholes 
with companies of up to $1 billion in 
annual revenues. That is a level which 
would include well over 80 percent of 
all IPOs. So over 80 percent of all the 
IPOs that will be issued would then be 
exempt from the protections under the 
House bill. 

Financial regulators, associations of 
individual investors, many of the larg-
est pension funds in this country, secu-
rities experts, and the chamber of com-
merce have raised alarm bells about 
that $1 billion threshold as well as the 
many problems that would follow from 
the House bill. 

Just this week, the SEC took a series 
of enforcement actions against 
fraudsters seeking to victimize inves-
tors in pre-IPO offerings. One SEC offi-
cial noted, ‘‘The newly emerging sec-
ondary market for pre-IPO stock pre-
sents risks for even savvy investors.’’ 
The House bill threatens to bring the 
same level of risk and instability that 
plagues pre-IPO trading to the IPO 
market itself—changes that, rather 
than building support for IPOs, might 
actually make the IPO market so risky 
that it ends up dampening investor in-
terest. 

The amendment some of us have been 
working on, which is the Reed-Lan-
drieu-Levin, et al., amendment, ac-
cepts the premise that some small, 
newly public companies could benefit 
from somewhat relaxed requirements 
as they adjust to the public market-
place. But our amendment would limit 
these benefits to smaller companies— 
those with under $350 million in annual 
revenue—and our amendment would 
not exempt these companies from 
many of the critical investor protec-
tions. For example, we would not re-
move protections designed to protect 
the integrity of the research that is 
available to investors, nor would we ex-
empt them from any new accounting 
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rules, nor would we exempt them from 
requirements regarding important ex-
ecutive pay disclosures and shareholder 
input on executive pay packages. Our 
amendment would provide flexibility 
for smaller, newly public companies to 
adjust to the public markets, but we 
would leave in place the investor pro-
tections that ensure our public mar-
kets remain the best in the world. 

The House bill would also allow com-
panies or fraudsters posing as legiti-
mate companies to solicit investors di-
rectly through the Internet. This is one 
of the really big issues we are going to 
address next week. As written, the 
House bill would offer investors almost 
no protection from fraudulent schemes 
and fake investment opportunities. Al-
though these Web sites that are often 
called intermediaries or funding por-
tals are the only entities capable of 
making sure that a company seeking 
to sell its stock on its site is real, the 
House exempts them—exempts the 
intermediaries and the funding por-
tals—from any real regulation or li-
ability. The same is true with the 
issuing company. That is why labor 
groups, seniors organizations, regu-
lators, and security experts all warn us 
that this measure is an open invitation 
to fraud. One group calls it the ‘‘boiler 
room legalization act.’’ 

So we have many problems with 
these provisions in the House bill, but 
we also believe the so-called 
crowdfunding, in which small startups 
can access pools of capital from small 
investors, usually over the Internet, 
has the potential to provide oppor-
tunity for truly small businesses to get 
additional capital they need to grow. 
This can be done legitimately. That is 
why we build on the work of Senators 
MERKLEY and BENNET to create a plat-
form for raising money through the 
Internet. But we make sure, as they do, 
that it has the necessary investor and 
consumer protections. In fact, legiti-
mate crowdfunding sites have made it 
clear to us that they, like us, are con-
cerned about the House bill. So we 
have legitimate crowdfunding interest 
groups that want to make sure the pro-
tections are there for the investors, 
speaking out against some of the exces-
sive provisions in the House bill. They 
want the additional protections we pro-
vide. So our amendment makes sure 
that funding portals are subject to 
meaningful regulation and that the 
companies that use them to raise cap-
ital are also subject to meaningful reg-
ulation. 

Our amendment would, unlike the 
House bill, require comprehensive dis-
closures to investors about the com-
pany and the risks of such invest-
ments. If this new way of investing in 
small companies is to succeed, then in-
vestor protections such as the ones em-
bodied in the Merkley-Bennet provi-
sions, which we have included in our 
amendment, are vital to giving inves-
tors the confidence to participate. 

The House bill also attempts to re-
move regulations on so-called private 

offerings. By allowing issuers of pri-
vate offerings to market their stock to 
the general public—whether it is on 
billboards and the Internet, in visits to 
retirement homes or late-night tele-
vision ads—that provision in the House 
bill would dangerously lower our de-
fenses against frauds. We have seen 
this movie before. In the 1990s regu-
lators lowered the barriers to general 
solicitation for private offerings and 
within years reversed their error be-
cause of widespread fraud and abuse. 

Some have complained that the ex-
isting restrictions on solicitation for 
private offerings are too narrow and 
impede businesses’ access to capital. 
That seems unlikely given the nearly 
$1 trillion a year in private offering ac-
tivity. But if there are yet more wor-
thy investments that are going un-
funded because of unneeded investor 
protections, the SEC regulations 
should be updated for the Internet age. 

The Reed-Landrieu-Levin amend-
ment would direct the SEC to revise its 
rules to allow companies to offer and 
sell shares to a credited investor, but it 
then directs the SEC to make sure 
those who offer or sell these securities 
take reasonable steps to verify that the 
purchasers are actually accredited in-
vestors. It requires the SEC to revise 
its rules to make sure these sales tac-
tics are appropriate. There are not 
going to be, under our language, bill-
boards or cold calls to senior living 
centers. I wish I could say the same 
about the House bill. 

There is little evidence that the re-
duced investor protections and invita-
tions to fraud in the House bill will 
make any meaningful contribution to 
job growth. We do not have one study 
on any one of the provisions in the 
House bill establishing that even one 
job would be created. If such a study 
existed, I am sure we would have seen 
it. The simple reality is that repealing 
Federal securities laws—and that is 
clearly the intent of the House bill— 
does not create jobs. In fact, the former 
Chief Accountant to the SEC was 
quoted recently as saying that this 
JOBS bill was no jobs bill at all. He 
said: ‘‘This would be better known as 
the bucket-shop and penny-stock fraud 
reauthorization act of 2012.’’ 

Taken together, these and other pro-
visions in the House bill send a false 
message: that in order to grow the 
economy, we must subject our citizens 
to more fraud, we must put pension 
funds and church endowments at great-
er risk of fleecing, we must create 
more threats to the financial stability 
of American families. 

The America that I know and that I 
believe in is capable of growing our 
economy without these unnecessary 
risks. Indeed, it is fraud and financial 
abuse that have repeatedly brought our 
economy to its knees. We opened the 
door to fraud and abuse in the savings 
and loan industry and precipitated a 
crisis that destroyed 750 financial insti-
tutions when we did that. We cut the 
number of new homes built in this 

country by nearly half and devastated 
entire communities. We dropped the 
barriers to fraud through financial 
statements and in swaps markets, 
opening the door to the predations of 
the so-called ‘‘smartest guys in the 
room’’—those are the criminal execu-
tives of Enron. We lowered the barriers 
to heedless risk and conflicts of inter-
est in the financial system, thereby 
paving the road to the greatest finan-
cial crisis since the 1930s. 

Over the last 10 years, on a bipartisan 
basis, my Permanent Subcommittee on 
Investigations has held hearing after 
hearing and issued report after report 
on the Enron crisis, on accounting and 
securities frauds, and on the more re-
cent subprime mortgage crisis. Our in-
vestigation has exposed how some 
American corporations, and their ac-
countants and banks, were willing to 
dupe investors and, even after their 
wrongdoing came to light, walk away 
with huge paychecks while workers, in-
vestors, and the American economy at 
large paid the price. 

Enron was the seventh largest U.S. 
corporation before its crash bank-
rupted employees, pensions, and inves-
tors. It lied about its earnings and did 
so with the help of accountants and 
banks. Goldman Sachs sold securities 
through public and private offerings 
that did not fully inform investors 
about what they were buying. The 
wrongdoing our subcommittee has un-
covered over the years is as powerful a 
reminder as we can get that investors 
deserve protection against abuses when 
they invest their hard-earned dollars in 
U.S. capital markets. 

There is a rising wave of concern 
among market experts that the effect 
of the House legislation might be pre-
cisely the opposite of its supporters’ 
stated intent and that instead of boost-
ing the ability of companies to find 
capital so they can grow, these changes 
would hurt the market for investing in 
new companies by making that market 
too risky. If we remove meaningful 
transparency and safeguards against 
fraud, SEC Chairman Schapiro wrote 
just a few days ago that ‘‘investors will 
lose confidence in our markets and 
capital formation will ultimately be 
made more difficult and expensive.’’ 

The question for the champions of 
lower regulatory barriers is this: Did 
those rollbacks of regulatory protec-
tions help our economy grow? Did 
those rollbacks which we saw so many 
of and which I have just outlined cre-
ate jobs? Ask a family who was wiped 
out in the financial crisis. Ask an in-
vestor who lost everything to Enron. 
Ask one of the many 8.6 million Amer-
ican workers who lost their jobs in a fi-
nancial crisis created on Wall Street, 
one we have yet to fully overcome. 

In November of 1999 this body de-
bated another piece of financial legisla-
tion, one that supporters claimed 
would lead to boundless new economic 
opportunities for our country. The bill 
we were debating repealed the Glass- 
Steagall Act. It lowered barriers to 
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concentration in the financial indus-
try. It removed the wall that had sepa-
rated investment banking from com-
mercial banking since the aftermath of 
the Great Depression. 

Senator Byron Dorgan came to this 
floor and he issued a warning: ‘‘It may 
be that I am hopelessly old-fashioned, 
but I just do not think we should ig-
nore the lessons learned in the 1930s 
. . . I also think that we will, in 10 
year’s time, look back and say: We 
should not have done that because we 
forgot the lessons of the past.’’ 

Well, that was 1999. Ten years after 
Senator Dorgan’s remarks, almost to 
the day that he predicted, America’s 
economy hit rock bottom, with the 
lowest mark of employment during the 
great recession. Well, old-fashioned 
sounds pretty good these days. I hope 
to be as old-fashioned as Senator Dor-
gan, who warned us that lowering the 
barriers that protect us from financial 
catastrophe can only destroy jobs—not 
create jobs, destroy jobs. 

I hope the Senate will turn away 
from the House bill that threatens 
more fraud, more abuse, and renewed 
crisis. I hope the Senate will embrace 
reforms that are present in our sub-
stitute amendment that give our inno-
vative companies the chance to com-
pete without endangering investor con-
fidence or the stability of our economy. 

Madam President, I yield the floor, 
and I note the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mrs. SHAHEEN. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
MANCHIN). Without objection, it is so 
ordered. 

Mrs. SHAHEEN. Mr. President, when 
I talk to owners, operators, and em-
ployees of small businesses in New 
Hampshire, one thing I hear consist-
ently is that access to capital is a real 
challenge. While our community banks 
have increased their lending, capital 
access from large banks and other enti-
ties has been very hard to come by. As 
a result, small businesses fighting to 
grow and create jobs continue to be 
constrained in their efforts. 

I am glad the Senate is planning to 
move forward with this legislation that 
will address capital formation and will 
take some additional steps to help 
those small companies get the financ-
ing they need to grow, but as we take 
that step forward, it is equally impor-
tant that we do not also take a step 
back. That is why I believe it is critical 
for the Senate to extend two venues of 
small business financing as part of this 
debate: the Export-Import Bank and 
the Small Business Administration’s 
504 refinancing program. These pro-
grams, which bring no cost to the tax-
payers—let me say that again: these 
programs bring no cost to taxpayers— 
provide financing options for so many 
small businesses in New Hampshire, in 
West Virginia, and across our country. 

We have an important opportunity to 
ensure that such important avenues to 
capital remain available in the coming 
years by extending these programs as 
part of the small business capital pack-
age we are currently debating. So first 
let me begin with the Export-Import 
Bank, which is a vital agency that 
helps many small businesses secure the 
financing they need for export deals. 
This is critical because exports are 
such an important part of the markets 
that are available to businesses today. 
Mr. President, 95 percent of markets 
exist outside of the United States, but 
only 1 percent of small and medium- 
sized businesses are doing business out-
side of the United States. So businesses 
need access to these international mar-
kets. 

Last August, Senator AYOTTE and I 
held a Small Business Committee field 
hearing in New Hampshire, and it was 
on small business exporting. We heard 
how difficult it can be for a small com-
pany to sell its products overseas. It is 
particularly challenging for a small 
business to get financing for its foreign 
deals. That is where the Export-Import 
Bank makes such a significant impact. 
Mr. President, 87 percent of the Export- 
Import Bank’s transactions support 
small businesses. So I think there is a 
misconception about whom the Ex-Im 
Bank really helps. Eighty-seven per-
cent of their transactions support 
small businesses. 

Last year alone, the bank helped fi-
nance more than $6 billion in export 
sales from small companies in the 
United States. It has set a goal of in-
creasing this volume by an additional 
$3 billion in the coming years, and it 
has created a new Global Access for 
Small Business Initiative which is de-
signed to dramatically increase the 
number of small companies taking ad-
vantage of its programs. In fact, I 
think this new initiative is terrific. 
The Ex-Im Bank came to New Hamp-
shire and unveiled this initiative. 
Again, this bank assists small busi-
nesses at no cost to the taxpayer. 

Unfortunately, right now this no-cost 
small business program is in jeopardy. 
Unless we act soon to reauthorize the 
Export-Import Bank, it will hit its 
lending cap and it will be forced to cut 
off its support for small businesses. We 
just cannot afford to let that happen. 
Without the bank small businesses will 
lose a significant amount of foreign 
sales and the jobs they maintain. Last 
year the bank supported over 288,000 
American jobs. As more small compa-
nies become aware of the bank’s pro-
grams, more businesses will be able to 
access new markets and create new 
jobs. 

So I want to give an example be-
cause, as I said, last year we had the 
Chair of the Export-Import Bank in 
Portsmouth, NH. They unveiled their 
new small business initiative, and they 
met with a number of small businesses 
that were interested in exporting. 

One of those small businesses was a 
company called Skelley Medical, which 

is a medical equipment company that 
is based in Hollis, NH. Before our 
event, Skelley Medical was unaware of 
the programs the Export-Import Bank 
offered. Two weeks later, just 2 weeks 
after this event, Skelley took out a 
policy with the bank. That put Skelley 
in a position to expand its sales over-
seas. Right now, Skelley Medical is 
looking to finance deals in as many as 
five international markets. That is all 
thanks to the help of the Export-Im-
port Bank. Without the Export-Import 
Bank, that kind of small business suc-
cess story will not happen. It would be 
a real mistake for this Senate to pass 
a capital access bill without this crit-
ical reauthorization. 

The second program I would like to 
talk about is another no-cost program 
that deserves to be extended. That is 
the Small Business Administration’s 
section 504 refinancing program. 

With bipartisan support, the Senate 
passed the Small Business Jobs Act 2 
years ago—well, about a year and a 
half ago. That Small Business Jobs Act 
created this 504 program to help small 
businesses refinance existing loans 
under the SBA’s 504 lending program. 

Again, what we are hearing, as my 
colleagues know, as I am sure the Pre-
siding Officer knows, is that this dif-
ficult real estate market we are in has 
made it challenging for many success-
ful businesses to refinance their real 
estate deals. They cannot get access to 
capital right now, particularly in the 
real estate industry, which has been so 
hard hit during this recession. What 
this SBA program allows is for small 
businesses to lock in long-term, stable 
financing so they can free up capital to 
invest in their companies and hire new 
workers. 

Although this program got off to a 
slow start, the Small Business Admin-
istration has made important changes 
to ensure that it is working better now 
for small businesses and for banks. As 
a result, we are starting to see a sig-
nificant increase in volume. 

In New Hampshire, lenders see this 
program becoming a real success in the 
near future. Alan Abraham, who is the 
president of the Granite State Develop-
ment Corporation in New Hampshire, 
has said that ‘‘banks and borrowers are 
now understanding the significant ben-
efits of the program.’’ He told me: 

We are starting to field many [more] phone 
calls requesting information on the policies, 
and we anticipate dozens of New Hampshire 
small businesses could benefit from extend-
ing this program. 

We should not cut this program off at 
the knees just as we are beginning to 
see substantial returns—again, without 
costs to taxpayers. 

This program is scheduled to sunset 
in September. I believe it is important 
for the lending community to know as 
soon as possible that the program will 
continue into 2013 so that they can de-
vote the resources necessary to con-
tinue this initiative’s budding success 
and also so that we can provide the cer-
tainty so many companies tell us they 
need. 
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We should extend this program. We 

should address the Export-Import 
Bank’s reauthorization. That is why, as 
we look at the Landrieu-Reed-Levin 
substitute amendment, it includes 
these provisions. It includes reauthor-
ization of the Export-Import Bank, and 
it includes the extension of the SBA 504 
program. It also includes a number of 
other provisions that address some of 
the concerns that have been expressed 
by the House-passed capital formation 
bill. 

Senators LANDRIEU, REED, and LEVIN 
were on the floor earlier and very elo-
quently elaborated on those changes. I 
urge my colleagues to support that 
substitute amendment to reauthorize 
the Export-Import Bank and to extend 
SBA’s 504 Loan Program. 

I ask unanimous consent that I be 
added as a cosponsor to that Landrieu- 
Reed-Levin amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mrs. SHAHEEN. Mr. President, I 
yield the floor, and I suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

MORNING BUSINESS 

Mr. REID. Mr. President, I ask unan-
imous consent that the Senate proceed 
to a period of morning business, with 
Senators permitted to speak for up to 
10 minutes each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

SCHOOL GUN VIOLENCE 
PROTECTION 

Mr. LEVIN. Mr. President, as news 
reports focus on yet another horrific 
shooting in an American school, we 
must again confront the simple and sad 
truth: tragedies like this are often pre-
ventable. On February 27, 17-year-old 
T.J. Lane opened fire in his high school 
cafeteria in Chardon, OH, killing three 
of his classmates and wounding two 
other students. 

This is a narrative we have heard 
over and over again. Lane is believed to 
have taken the gun from his grand-
father’s barn. Similar to what hap-
pened 5 days earlier in Port Orchard, 
WA, when a 9-year-old boy accidentally 
shot his classmate with a .45-caliber 
handgun he took from his mother’s 
house. Or in 2009, when a 15-year-old 
boy was institutionalized after stealing 
three guns and hundreds of rounds of 
ammunition from his father as part of 
a plan to shoot other students at Potts-
town High School in Philadelphia. 
Sadly, these are not rare cir-
cumstances. A 2000 study by the U.S. 
Secret Service found that in more than 

65 percent of school shootings, the 
attacker got the gun from his or her 
own home or from a relative. 

The guardians of these children never 
intended for their firearms to be used 
for harm. But they left their loaded 
guns without any measures to prevent 
their children—or anyone else—from 
using them irresponsibly. According to 
reports by the Legal Community 
Against Violence, in a nation where ap-
proximately one-third of households 
with minors have a firearm, studies 
have shown that 55 percent of these 
households store one or more of their 
guns unlocked. Another study showed 
that 22 percent of the parents who 
claimed their children had never han-
dled their firearms were contradicted 
by their children. When it comes to 
gun safety, a young person’s curiosity 
and recklessness can be a dangerous 
thing. 

It is imperative that gun owners 
across the country safely store their 
weapons out of the reach of young peo-
ple. But despite these troubling statis-
tics, there are no Federal laws that 
prevent adults from leaving firearms 
easily accessible to children and mi-
nors. Some State and local govern-
ments around the Nation have adopted 
child firearm access prevention meas-
ures, and these laws work. From 1990 to 
1994, in the 12 States where child access 
prevention laws had been in effect for 
at least 1 year, unintentional firearm 
deaths fell by 23 percent among chil-
dren under the age of 15. Laws that en-
courage parents to keep their firearms 
locked and unloaded, to store their am-
munition in a locked location separate 
from their firearms, and to educate 
their children on proper gun use and 
safety, would help prevent shootings 
involving children and teenagers. 

We must not wait for the next 
Chardon High School or the next Vir-
ginia Tech or the next Columbine. 
Commonsense gun safety legislation 
protects our schools, our universities, 
our religious institutions, and our 
homes from gun violence. But despite 
this evidence, legislation has been in-
troduced in this Congress to dismantle 
the few Federal gun safety provisions 
that protect the American people. I 
urge our colleagues to support sensible 
gun safety measures that could prevent 
tragedies like the one unfolding in 
Ohio. 

f 

MOVING AHEAD FOR PROGRESS IN 
THE 21ST CENTURY ACT 

Mr. CORNYN. Mr. President, today I 
come to floor to express concerns about 
the transportation bill recently voted 
on by the Senate. 

My State of Texas is the fastest- 
growing State in America, and our eco-
nomic success has made us a national 
model and a magnet for talent. But 
rapid population and economic growth 
means an ever-increasing strain on our 
infrastructure. 

This legislation takes several posi-
tive steps such as consolidating pro-

grams, improving project delivery, and 
expanding the Transportation Infra-
structure Finance and Innovation Act, 
also known as TIFIA, which has been 
successful in addressing various infra-
structure needs in Texas and across our 
Nation. 

Unfortunately, the bill is also deeply 
flawed. First, it is a 2-year proposal. 
Changing policy for such a short period 
of time does not give States like Texas 
the certainty they need to undertake 
meaningful long-term transportation 
projects. 

In addition, the Senate bill uses 10 
years’ worth of revenue to pay for 2 
years of spending. This is the type of 
budget gimmickry that makes Ameri-
cans suspicious of Washington. 

So we have legislation that is short- 
sighted and relies on accounting tricks. 
But the problems don’t end there. The 
bill also moves us away from the user- 
pay principle. While this might work in 
the short term, closing a large funding 
gap with non-user tax revenues would 
ultimately destroy the Highway Trust 
Fund’s protected budget status. 

The legislation also does not address 
the Trust Fund’s long-term insolvency 
problem. Instead, it spends down the 
balance in the Trust Fund leaving a 
substantial deficit starting in fiscal 
year 2014. 

Finally, Texas receives significantly 
less from the Highway Trust Fund than 
it pays in. In 2009, Texas had the lowest 
Trust Fund return ratio in the country, 
according to a Heritage Foundation 
study. Congress simply must address 
the equity issue rather than rewarding 
a few States based on their previous 
share of highway funding. 

I know there are those in my State 
who favor this legislation, and I share 
their commitment to finding solutions 
to our transportation challenges. But I 
believe the people of Texas and the 
people of America deserve a better ap-
proach. I hope that we can improve the 
bill during the conference process. Our 
challenges are difficult, but they are 
not insurmountable, and there is no 
reason we can’t make 21st-century 
American infrastructure the very best 
in the world. 

Mr. PRYOR. Mr. President, I would 
like to commend my colleagues for 
passing the highway bill yesterday, 
which included language from Mariah’s 
Act, a bill I introduced last year. This 
bill reauthorizes the National Highway 
Traffic Safety Administration, NHTSA, 
and will improve safety programs on 
our roadways and safety standards in 
our vehicles. 

Mariah’s Act was named after Mariah 
West, a teen from Rogers, AR. A day 
before her high school graduation in 
2010, Mariah was killed as a result of 
texting while driving. Mariah’s mother, 
Merry, has since become an advocate 
against texting and driving and con-
tinues to promote safe driving habits 
across the country. 

In part, Mariah’s Act will prevent 
others from a similar tragedy by con-
centrating resources to prevent dis-
tracted driving. In 2010, more than 3,000 
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