January 30, 2012

SA 1472. Mr. TOOMEY (for himself, Mrs.
McCASKILL, Mr. DEMINT, Mr. UDALL of Colo-
rado, Mr. RUBIO, Ms. AYOTTE, Mr. PORTMAN,
Mr. THUNE, and Mr. JOHANNS) submitted an
amendment intended to be proposed by him
to the bill S. 2038, supra; which was ordered
to lie on the table.

SA 1473. Mr. COBURN (for himself, Mr.
UbpALL of Colorado, Mr. McCAIN, Mr. BURR,
Mrs. MCCASKILL, and Mr. PAUL) submitted
an amendment intended to be proposed by
him to the bill S. 2038, supra; which was or-
dered to lie on the table.

SA 1474. Mr. COBURN (for himself and Mr.
McCAIN) submitted an amendment intended
to be proposed by him to the bill S. 2038,
supra; which was ordered to lie on the table.

SA 1475. Mr. COBURN (for himself, Mr.
McCAIN, and Mr. JOHNSON of Wisconsin) sub-
mitted an amendment intended to be pro-
posed by him to the bill S. 2038, supra; which
was ordered to lie on the table.

SA 1476. Mr. COBURN submitted an amend-
ment intended to be proposed by him to the
bill S. 2038, supra; which was ordered to lie
on the table.

—————
TEXT OF AMENDMENTS

SA 1470. Mr. REID (for himself, Mr.
BrOWN of Massachusetts, Mr. LIEBER-
MAN, Ms. COLLINS, Mrs. GILLIBRAND,
Mr. LEVIN, and Mr. FRANKEN) sub-
mitted an amendment intended to be
proposed by him to the bill S. 2038, to
prohibit Members of Congress and em-
ployees of Congress from using non-
public information derived from their
official positions for personal benefit,
and for other purposes; which was or-
dered to lie on the table; as follows:

Strike all after the enacting clause and in-
sert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘““Stop Trad-
ing on Congressional Knowledge Act of 2012
or the “STOCK Act”.

SEC. 2. DEFINITIONS.

In this Act:

(1) MEMBER OF CONGRESS.—The term
“Member of Congress’” means a member of
the Senate or House of Representatives, a
Delegate to the House of Representatives,
and the Resident Commissioner from Puerto
Rico.

(2) EMPLOYEE OF CONGRESS.—The term
“employee of Congress’” means—

(A) an employee of the Senate; or

(B) an employee of the House of Represent-
atives.

(3) EXECUTIVE BRANCH EMPLOYEE.—The
term ‘‘executive branch employee’—

(A) has the meaning given the term ‘‘em-
ployee” under section 2105 of title 5, United
States Code; and

(B) includes—

(i) the President;

(ii) the Vice President; and

(iii) an employee of the United States
Postal Service or the Postal Regulatory
Commission.

(4) JUDICIAL OFFICER.—The term ‘‘judicial
officer” has the meaning given that term
under section 109(10) of the Ethics in Govern-
ment Act of 1978.

SEC. 3. PROHIBITION OF THE USE OF NONPUBLIC
INFORMATION FOR PRIVATE PROF-
IT.

The Select Committee on Ethics of the
Senate and the Committee on Standards of
Official Conduct of the House of Representa-
tives shall issue interpretive guidance of the
relevant rules of each chamber, including
rules on conflicts of interest and gifts, clari-
fying that a Member of Congress and an em-
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ployee of Congress may not use nonpublic in-
formation derived from such person’s posi-
tion as a Member of Congress or employee of
Congress or gained from the performance of
such person’s official responsibilities as a
means for making a private profit.

SEC. 4. PROHIBITION OF INSIDER TRADING.

(a) AFFIRMATION OF NON-EXEMPTION.—Mem-
bers of Congress and employees of Congress
are not exempt from the insider trading pro-
hibitions arising under the securities laws,
including section 10(b) of the Securities Ex-
change Act of 1934 and Rule 10b-5 thereunder.

(b) DUTY.—

(1) PURPOSE.—The purpose of the amend-
ment made by this subsection is to affirm a
duty arising from a relationship of trust and
confidence owed by each Member of Congress
and each employee of Congress.

(2) AMENDMENT.—Section 21A of the Securi-
ties Exchange Act of 1934 (156 U.S.C. 78u-1) is
amended by adding at the end the following:

‘“(g) DuTY OF MEMBERS AND EMPLOYEES OF
CONGRESS.—

‘(1) IN GENERAL.—For purposes of the in-
sider trading prohibitions arising under the
securities laws, including section 10(b) and
Rule 10b-5 thereunder, each Member of Con-
gress or employee of Congress owes a duty
arising from a relationship of trust and con-
fidence to the Congress, the United States
Government, and the citizens of the United
States with respect to material, nonpublic
information derived from such person’s posi-
tion as a Member of Congress or employee of
Congress or gained from the performance of
such person’s official responsibilities.

‘“(2) DEFINITIONS.—In this subsection—

‘“(A) the term ‘Member of Congress’ means
a member of the Senate or House of Rep-
resentatives, a Delegate to the House of Rep-
resentatives, and the Resident Commissioner
from Puerto Rico; and

‘(B) the term ‘employee of Congress’
means—

‘(1) an employee of the Senate; or

‘“(ii) an employee of the House of Rep-
resentatives.

“(3) RULE OF CONSTRUCTION.—Nothing in
this subsection shall be construed to impair
or limit the construction of the existing
antifraud provisions of the securities laws or
the authority of the Commission under those
provisions.”.

SEC. 5. CONFORMING CHANGES TO THE COM-
MODITY EXCHANGE ACT.

Section 4c(a) of the Commodity Exchange
Act (7 U.S.C. 6¢(a)) is amended—

(1) in paragraph (3), in the matter pre-
ceding subparagraph (A)—

(A) by inserting ‘‘or any Member of Con-
gress or employee of Congress (defined in
this subsection as those terms are defined in
section 2 of the Stop Trading on Congres-
sional Knowledge Act of 2012)” after ‘‘Fed-
eral Government,”’ the first place it appears;

(B) by inserting ‘‘Member,”” after ‘‘position
of the’’; and

(C) by inserting ‘“‘or by Congress’’ before
“‘in a manner’’; and

(2) in paragraph (4)—

(A) in subparagraph (A), in the matter pre-
ceding clause (i)—

(i) by inserting ‘“‘or any Member of Con-
gress or employee of Congress” after ‘‘Fed-
eral Government,”’ the first place it appears;

(ii) by inserting ‘“‘Member,”’ after ‘‘position
of the”’; and

(iii) by inserting ‘‘or by Congress’’ before
‘‘in a manner’’;

(B) in subparagraph (B), in the matter pre-
ceding clause (i), by inserting ‘‘or any Mem-
ber of Congress or employee of Congress’
after ‘‘Federal Government,”’; and

(C) in subparagraph (C)—

(i) in the matter preceding clause (i), by in-
serting ‘‘or by Congress’’—
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(I) before ‘‘that may affect’; and

(IT) before ‘‘in a manner’’; and

(ii) in clause (iii), by inserting ‘‘to Con-
gress, or any Member of Congress or em-
ployee of Congress’ after ‘‘Federal Govern-
ment”’.

SEC. 6. PROMPT REPORTING OF FINANCIAL
TRANSACTIONS.

(a) REPORTING REQUIREMENT.—Section 101
of the Ethics in Government Act of 1978 is
amended by adding at the end the following
subsection:

““(j) Not later than 30 days after any trans-
action required to be reported under section
102(a)(5)(B), a Member of Congress or officer
or employee of Congress shall file a report of
the transaction.”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply to trans-
actions occurring on or after the date that is
90 days after the date of enactment of this
Act.

SEC. 7. REPORT ON POLITICAL INTELLIGENCE
ACTIVITIES.

(a) REPORT.—

(1) IN GENERAL.—Not later than 12 months
after the date of enactment of this Act, the
Comptroller General of the United States, in
consultation with the Congressional Re-
search Service, shall submit to the Com-
mittee on Homeland Security and Govern-
mental Affairs of the Senate and the Com-
mittee on Oversight and Government Reform
of the House of Representatives a report on
the role of political intelligence in the finan-
cial markets.

(2) CONTENTS.—The report required by this
section shall include a discussion of—

(A) what is known about the prevalence of
the sale of political intelligence and the ex-
tent to which investors rely on such infor-
mation;

(B) what is known about the effect that the
sale of political intelligence may have on the
financial markets;

(C) the extent to which information which
is being sold would be considered non-public
information;

(D) the legal and ethical issues that may
be raised by the sale of political intelligence;

(E) any benefits from imposing disclosure
requirements on those who engage in polit-
ical intelligence activities; and

(F) any legal and practical issues that may
be raised by the imposition of disclosure re-
quirements on those who engage in political
intelligence activities.

(b) DEFINITION.—For purposes of this sec-
tion, the term ‘‘political intelligence’ shall
mean information that is—

(1) derived by a person from direct commu-
nications with executive branch and legisla-
tive branch officials; and

(2) provided in exchange for financial com-
pensation to a client who intends, and who is
known to intend, to use the information to
inform investment decisions.

SEC. 8. PUBLIC FILING AND DISCLOSURE OF FI-
NANCIAL DISCLOSURE FORMS OF
MEMBERS OF CONGRESS AND CON-
GRESSIONAL STAFF.

(a) PUBLIC, ON-LINE DISCLOSURE OF FINAN-
CIAL DISCLOSURE FORMS OF MEMBERS OF CON-
GRESS AND CONGRESSIONAL STAFF.—

(1) IN GENERAL.—Not later than August 31,
2012, or 90 days after the date of enactment
of this Act, whichever is later, the Secretary
of the Senate and the Sergeant at Arms of
the Senate, and the Clerk of the House of
Representatives, shall ensure that financial
disclosure forms filed by Members of Con-
gress, officers of the House and Senate, can-
didates for Congress, and employees of the
Senate and the House of Representatives in
calendar year 2012 and in subsequent years
pursuant to title I of the Ethics in Govern-
ment Act of 1978 are made available to the
public on the respective official websites of
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the Senate and the House of Representatives
not later than 30 days after such forms are
filed.

(2) EXTENSIONS.—The existing protocol al-
lowing for extension requests for financial
disclosures shall be retained. Notices of ex-
tension for financial disclosure shall be made
available electronically under this sub-
section along with its related disclosure.

(3) REPORTING TRANSACTIONS.—In the case
of a transaction disclosure required by sec-
tion 101(j) of the Ethics in Government Act
of 1978, as added by this Act, such disclosures
shall be filed not later than 30 days after the
transaction. Notices of extension for trans-
action disclosure shall be made available
electronically under this subsection along
with its related disclosure.

(4) EXPIRATION.—The requirements of this
subsection shall expire upon implementation
of the public disclosure system established
under subsection (b).

(b) ELECTRONIC FILING AND ON-LINE PUBLIC
AVAILABILITY OF FINANCIAL DISCLOSURE
FORMS OF MEMBERS OF CONGRESS, OFFICERS
OF THE HOUSE AND SENATE, AND CONGRES-
SIONAL STAFF.—

(1) IN GENERAL.—Subject to paragraph (6)
and not later than 18 months after the date
of enactment of this Act, the Secretary of
the Senate and the Sergeant at Arms of the
Senate and the Clerk of the House of Rep-
resentatives shall develop systems to en-
able—

(A) electronic filing of reports received by
them pursuant to section 103(h)(1)(A) of title
I of the Ethics in Government Act of 1978;
and

(B) public access to financial disclosure re-
ports filed by Members of Congress, Officers
of the House and Senate, candidates for Con-
gress, and employees of the Senate and
House of Representatives, as well as reports
of a transaction disclosure required by sec-
tion 101(j) of the Ethics in Government Act
of 1978, as added by this Act, notices of ex-
tensions, amendments and blind trusts, pur-
suant to title I of the Ethics in Government
Act of 1978 through databases that—

(i) are maintained on the official websites
of the House of Representatives and the Sen-
ate; and

(ii) allow the public to search, sort and
download data contained in the reports.

(2) LOGIN.—No login shall be required to
search or sort the data contained in the re-
ports made available by this subsection. A
login protocol with the name of the user
shall be utilized by a person downloading
data contained in the reports. For purposes
of filings under this section, section 105(b)(2)
of the Ethics in Government Act of 1978 does
not apply.

(3) PUBLIC AVAILABILITY.—Pursuant to sec-
tion 105(b)(1) of title I of the Ethics in Gov-
ernment Act of 1978, electronic availability
on the official websites of the Senate and the
House of Representatives under this sub-
section shall be deemed to have met the pub-
lic availability requirement.

(4) FILERS COVERED.—Individuals required
under the Ethics in Government Act of 1978
or the Senate Rules to file financial disclo-
sure reports with the Secretary of the Sen-
ate or the Clerk of the House shall file re-
ports electronically using the systems devel-
oped by the Secretary of the Senate, the Ser-
geant at Arms of the Senate, and the Clerk
of the House.

(5) EXTENSIONS.—The existing protocol al-
lowing for extension requests for financial
disclosures shall be retained for purposes of
this subsection. Notices of extension for fi-
nancial disclosure shall be made available
electronically under this subsection along
with its related disclosure.

(6) ADDITIONAL TIME.—The requirements of
this subsection may be implemented after
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the date provided in paragraph (1) if the Sec-
retary of the Senate or the Clerk of the
House identify in writing to relevant con-
gressional committees an additional amount
of time needed.

(c) RECORDKEEPING.—Section 105(d) of the
Ethics in Government Act of 1978 is amended
to read as follows:

‘“(d)(1) Any report filed with or trans-
mitted to an agency or supervising ethics of-
fice or to the Clerk of the House of Rep-
resentatives or the Secretary of the Senate
pursuant to this title shall be retained by
such agency or office or by the Clerk or the
Secretary of the Senate, as the case may be.

‘“(2) Such report shall be made available to
the public—

‘““(A) in the case of a Member of Congress
until a date that is 6 years from the date the
individual ceases to be a Member of Con-
gress; and

‘(B) in the case of all other reports filed
pursuant to this title, for a period of six
years after receipt of the report.

“(3) After the relevant time period identi-
fied under paragraph (2), the report shall be
destroyed unless needed in an ongoing inves-
tigation, except that in the case of an indi-
vidual who filed the report pursuant to sec-
tion 101(b) and was not subsequently con-
firmed by the Senate, or who filed the report
pursuant to section 101(c) and was not subse-
quently elected, such reports shall be de-
stroyed 1 year after the individual either is
no longer under consideration by the Senate
or is no longer a candidate for nomination or
election to the Office of President, Vice
President, or as a Member of Congress, un-
less needed in an ongoing investigation or in-
quiry.”.

SEC. 9. OTHER FEDERAL OFFICIALS.

(a) PROHIBITION OF THE USE OF NONPUBLIC
INFORMATION FOR PRIVATE PROFIT.—

(1) EXECUTIVE BRANCH EMPLOYEES.—The Of-
fice of Government Ethics shall issue such
interpretive guidance of the relevant Federal
ethics statutes and regulations, including
the Standards of Ethical Conduct for execu-
tive branch employees, related to use of non-
public information, as necessary to clarify
that no executive branch employee may use
non-public information derived from such
person’s position as an executive branch em-
ployee or gained from the performance of
such person’s official responsibilities as a
means for making a private profit.

(2) JUDICIAL OFFICERS.—The Judicial Con-
ference of the United States shall issue such
interpretive guidance of the relevant ethics
rules applicable to Federal judges, including
the Code of Conduct for United States
Judges, as necessary to clarify that no judi-
cial officer may use non-public information
derived from such person’s position as a judi-
cial officer or gained from the performance
of such person’s official responsibilities as a
means for making a private profit.

(b) APPLICATION OF INSIDER TRADING
LAWS.—

(1) AFFIRMATION OF NON-EXEMPTION.—Exec-
utive branch employees and judicial officers
are not exempt from the insider trading pro-
hibitions arising under the securities laws,
including section 10(b) of the Securities Ex-
change Act of 1934 and Rule 10b-5 thereunder.

(2) DuTty.—

(A) PURPOSE.—The purpose of the amend-
ment made by this paragraph is to affirm a
duty arising from a relationship of trust and
confidence owed by each executive branch
employee and judicial officer.

(B) AMENDMENT.—Section 21A of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 78u-1),
as amended by this Act, is amended by add-
ing at the end the following:

“(h) DUTY OF OTHER FEDERAL OFFICIALS.—

“(1) IN GENERAL.—For purposes of the in-
sider trading prohibitions arising under the

January 30, 2012

securities laws, including section 10(b), and
Rule 10b-5 thereunder, each executive branch
employee and each judicial officer owes a
duty arising from a relationship of trust and
confidence to the United States Government
and the citizens of the United States with re-
spect to material, nonpublic information de-
rived from such person’s position as an exec-
utive branch employee or judicial officer or
gained from the performance of such person’s
official responsibilities.

‘“(2) DEFINITIONS.—In this subsection—

‘““(A) the term ‘executive branch em-
ployee’—

‘(i) has the meaning given the term ‘em-
ployee’ under section 2105 of title 5, United
States Code;

¢“(ii) includes—

“(I) the President;

‘“(IT) the Vice President; and

“(III) an employee of the United States
Postal Service or the Postal Regulatory
Commission; and

‘“(B) the term ‘judicial officer’ has the
meaning given that term under section
109(10) of the Ethics in Government Act of
1978.

‘(3) RULE OF CONSTRUCTION.—Nothing in
this subsection shall be construed to impair
or limit the construction of the existing
antifraud provisions of the securities laws or
the authority of the Commission under those
provisions.”.

SEC. 10. RULE OF CONSTRUCTION.

Nothing in this Act, the amendments made
by this Act, or the interpretive guidance to
be issued pursuant to sections 3 and 9 of this
Act, shall be construed to—

(1) impair or limit the construction of the
antifraud provisions of the securities laws or
the Commodities Exchange Act or the au-
thority of the Securities and Exchange Com-
mission or the Commodity Futures Trading
Commission under those provisions;

(2) be in derogation of the obligations, du-
ties and functions of a Member of Congress,
an employee of Congress, an executive
branch employee or a judicial officer, arising
from such person’s official position; or

(3) be in derogation of existing laws, regu-
lations or ethical obligations governing
Members of Congress, employees of Congress,
executive branch employees or judicial offi-
cers.

SA 1471. Mr. McCAIN (for himself,
Mr. ROCKEFELLER, Mr. ENZI, Mrs.
MCCASKILL, Mr. JOHANNS, Mr. BAR-
RASSO, Mr. BLUNT, and Mr. GRAHAM)
submitted an amendment intended to
be proposed by him to the bill S. 2038,
to prohibit Members of Congress and
employees of Congress from using non-
public information derived from their
official positions for personal benefit,
and for other purposes; which was or-
dered to lie on the table; as follows:

At the appropriate place, insert the fol-

lowing:

SEC. . LIMITATION ON BONUSES TO EXECU-
TIVES OF FANNIE MAE AND FREDDIE
MAC.

Notwithstanding any other provision in
law, senior executives at the Federal Na-
tional Mortgage Association and the Federal
Home Loan Mortgage Corporation are pro-
hibited from receiving bonuses during any
period of conservatorship for those entities
on or after the date of enactment of this Act.

SA 1472. Mr. TOOMEY (for himself,
Mrs. MCCASKILL, Mr. DEMINT, Mr.
UpALL of Colorado, Mr. RUBIO, Ms.
AYOTTE, Mr. PORTMAN, Mr. THUNE, and
Mr. JOHANNS) submitted an amendment
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intended to be proposed by him to the
bill S. 2038, to prohibit Members of
Congress and employees of Congress
from using nonpublic information de-
rived from their official positions for
personal benefit, and for other pur-
poses; which was ordered to lie on the
table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . EARMARK ELIMINATION ACT OF 2012.

(a) SHORT TITLE.—This Act may be cited as
the “Barmark Elimination Act of 2011,

(b) PROHIBITION ON EARMARKS.—

(1) BILLS AND JOINT RESOLUTIONS, AMEND-
MENTS, AMENDMENTS BETWEEN THE HOUSES,
AND CONFERENCE REPORTS.—

(A) IN GENERAL.—It shall not be in order in
the Senate to consider a bill or resolution in-
troduced in the Senate or the House of Rep-
resentatives, amendment, amendment be-
tween the Houses, or conference report that
includes an earmark.

(B) PROCEDURE.—Upon a point of order
being made by any Senator pursuant to sub-
paragraph (A) against an earmark, and such
point of order being sustained, such earmark
shall be deemed stricken.

(2) CONFERENCE REPORT AND AMENDMENT BE-
TWEEN THE HOUSES PROCEDURE.—When the
Senate is considering a conference report on,
or an amendment between the Houses, upon
a point of order being made by any Senator
pursuant to paragraph (1), and such point of
order being sustained, such material con-
tained in such conference report shall be
deemed stricken, and the Senate shall pro-
ceed to consider the question of whether the
Senate shall recede from its amendment and
concur with a further amendment, or concur
in the House amendment with a further
amendment, as the case may be, which fur-
ther amendment shall consist of only that
portion of the conference report or House
amendment, as the case may be, not so
stricken. Any such motion in the Senate
shall be debatable under the same conditions
as was the conference report. In any case in
which such point of order is sustained
against a conference report (or Senate
amendment derived from such conference re-
port by operation of this subsection), no fur-
ther amendment shall be in order.

(3) WAIVER.—Any Senator may move to
waive any or all points of order under this
section by an affirmative vote of two-thirds
of the Members, duly chosen and sworn.

(4) DEFINITIONS.—

(A) EARMARK.—For the purpose of this sec-
tion, the term ‘‘earmark’ means a provision
or report language included primarily at the
request of a Senator or Member of the House
of Representatives as certified under para-
graph 1(a)(1) of rule XLIV of the Standing
Rules of the Senate—

(i) providing, authorizing, or recom-
mending a specific amount of discretionary
budget authority, credit authority, or other
spending authority for a contract, loan, loan
guarantee, grant, loan authority, or other
expenditure with or to an entity, or targeted
to a specific State, locality or Congressional
district, other than through a statutory or
administrative formula-driven or competi-
tive award process;

(ii) that—

(I) provides a Federal tax deduction, cred-
it, exclusion, or preference to a particular
beneficiary or limited group of beneficiaries
under the Internal Revenue Code of 1986; and

(IT) contains eligibility criteria that are
not uniform in application with respect to
potential beneficiaries of such provision; or

(iii) modifying the Harmonized Tariff
Schedule of the United States in a manner
that benefits 10 or fewer entities.
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(B) DETERMINATION BY THE SENATE.—In the
event the Chair is unable to ascertain wheth-
er or not the offending provision constitutes
an earmark as defined in this subsection, the
question of whether the provision con-
stitutes an earmark shall be submitted to
the Senate and be decided without debate by
an affirmative vote of two-thirds of the
Members, duly chosen and sworn

(5) APPLICATION.—This section shall not
apply to any authorization of appropriations
to a Federal entity if such authorization is
not specifically targeted to a State, locality
or congressional district.

SA 1473. Mr. COBURN (for himself,
Mr. UDALL of Colorado, Mr. MCCAIN,
Mr. BURR, Mrs. MCCASKILL, and Mr.
PAUL) submitted an amendment in-
tended to be proposed by him to the
bill S. 2038, to prohibit Members of
Congress and employees of Congress
from using nonpublic information de-
rived from their official positions for
personal benefit, and for other pur-
poses; which was ordered to lie on the
table; as follows:

At the appropriate place, insert the fol-
lowing:
SEC.

PREVENTING DUPLICATIVE AND
OVERLAPPING GOVERNMENT PRO-
GRAMS.

(a) SHORT TITLE.—This section may be
cited as the ‘‘Preventing Duplicative and
Overlapping Government Programs Act’’.

(b) REPORTED LEGISLATION.—Paragraph 11
of rule XXVI of the Standing Rules of the
Senate is amended—

(1) in subparagraph (c), by striking ‘‘and
(b)”’ and inserting ‘‘(b), and (c)’’;

(2) by redesignating subparagraph (c) and
subparagraph (d); and

(3) by inserting after subparagraph (b) the
following:

‘‘(c) The report accompanying each bill or
joint resolution of a public character re-
ported by any committee (including the
Committee on Appropriations and the Com-
mittee on the Budget) shall contain—

“(1) an analysis by the Congressional Re-
search Service to determine if the bill or
joint resolution creates any new Federal pro-
gram, office, or initiative that would dupli-
cate or overlap any existing Federal pro-
gram, office, or initiative with similar mis-
sion, purpose, goals, or activities along with
a listing of all of the overlapping or duplica-
tive Federal program or programs, office or
offices, or initiative or initiatives; and

‘“(2) an explanation provided by the com-
mittee as to why the creation of each new
program, office, or initiative is necessary if
a similar program or programs, office or of-
fices, or initiative or initiatives already
exist.”.

(c) SENATE.—Rule XVII of the Standing
Rules of the Senate is amended by inserting
at the end thereof the following:

‘6. (a) It shall not be in order in the Senate
to proceed to any bill or joint resolution un-
less the committee of jurisdiction has pre-
pared and posted on the committee website
an overlapping and duplicative programs
analysis and explanation for the bill or joint
resolution as described in subparagraph (b)
prior to proceeding.

‘“(b) The analysis and explanation required
by this subparagraph shall contain—

‘(1) an analysis by the Congressional Re-
search Service to determine if the bill or
joint resolution creates any new Federal pro-
gram, office, or initiative that would dupli-
cate or overlap any existing Federal pro-
gram, office, or initiative with similar mis-
sion, purpose, goals, or activities along with
a listing of all of the overlapping or duplica-
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tive Federal program or programs, office or
offices, or initiative or initiatives; and

‘(2) an explanation provided by the com-
mittee as to why the creation of each new
program, office, or initiative is necessary if
a similar program or programs, office or of-
fices, or initiative or initiatives already
exist.

‘‘(c) This paragraph may be waived by joint
agreement of the Majority Leader and the
Minority Leader of the Senate upon their
certification that such waiver is necessary as
a result of—

‘(1) a significant disruption to Senate fa-
cilities or to the availability of the Internet;
or

‘“(2) an emergency as determined by the
leaders.”.

SA 1474. Mr. COBURN (for himself
and Mr. McCAIN) submitted an amend-
ment intended to be proposed by him
to the bill S. 2038, to prohibit Members
of Congress and employees of Congress
from using nonpublic information de-
rived from their official positions for
personal benefit, and for other pur-
poses; which was ordered to lie on the
table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . AVAILABILITY OF LEGISLATION IN
THE HOUSE AND SENATE.

(a) IN GENERAL.—It shall not be in order in
the Senate or the House of Representatives
to proceed to any legislative matter unless
the legislative matter has been publically
available on the Internet as provided in sub-
section (b) in searchable form 72 hours (ex-
cluding Saturdays, Sundays and holidays ex-
cept when the Senate or the House of Rep-
resentatives is in session on such a day)
prior to proceeding.

(b) AVAILABILITY.—With respect to the re-
quirements of subsection (a), the legislative
matter shall be available on the official
website of the committee with jurisdiction
over the subject matter of the legislative
matter.

(c) WAIVER AND SUSPENSION.—

(1) IN THE SENATE.—The provisions of this
section may be waived in the Senate only by
the affirmative vote of two-thirds of the
Members, duly chosen and sworn.

(2) IN THE HOUSE.—The provisions of this
section may be waived in the House of Rep-
resentatives only by a rule or order pro-
posing only to waive such provisions by an
affirmative vote of two-thirds of the Mem-
bers, duly chosen and sworn.

(3) POINT OF ORDER PROTECTION.—In the
House of Representatives, it shall not be in
order to consider a rule or order that waives
the application of paragraph (2).

(4) MOTION TO SUSPEND.—It shall not be in
order for the Speaker to entertain a motion
to suspend the application of this section
under clause 1 of rule XV of the Rules of the
House of Representatives.

(d) LEGISLATIVE MATTER.—In this section,
the term ‘‘legislative matter” means any
bill, joint resolution, concurrent resolution,
conference report, or substitute amendment.

SA 1475. Mr. COBURN (for himself,
Mr. McCAIN, and Mr. JOHNSON, of Wis-
consin) submitted an amendment in-
tended to be proposed by him to the
bill S. 2038, to prohibit Members of
Congress and employees of Congress
from using nonpublic information de-
rived from their official positions for
personal benefit, and for other pur-
poses; which was ordered to lie on the
table; as follows:
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At the appropriate place, insert the fol-
lowing:

SEC. . PERMANENT PROHIBITION ON CON-
GRESSIONAL EARMARKS.

(a) BILLS AND JOINT RESOLUTIONS.—

(1) POINT OF ORDER.—It shall not be in
order to—

(A) consider a bill or joint resolution re-
ported by any committee that includes an
earmark, limited tax benefit, or limited tar-
iff benefit; or

(B) a Senate bill or joint resolution not re-
ported by committee that includes an ear-
mark, limited tax benefit, or limited tariff
benefit.

(2) RETURN TO THE CALENDAR.—If a point of
order is sustained under this subsection, the
bill or joint resolution shall be returned to
the calendar until compliance with this sub-
section has been achieved.

(b) CONFERENCE REPORT.—

(1) POINT OF ORDER.—It shall not be in
order to vote on the adoption of a report of
a committee of conference if the report in-
cludes an earmark, limited tax benefit, or
limited tariff benefit.

(2) RETURN TO THE CALENDAR.—If a point of
order is sustained under this subsection, the
conference report shall be returned to the
calendar.

(¢) FLOOR AMENDMENT.—It shall not be in
order to consider an amendment to a bill or
joint resolution if the amendment contains
an earmark, limited tax benefit, or limited
tariff benefit.

(d) AMENDMENT BETWEEN THE HOUSES.—

(1) IN GENERAL.—It shall not be in order to
consider an amendment between the Houses
if that amendment includes an earmark, lim-
ited tax benefit, or limited tariff benefit.

(2) RETURN TO THE CALENDAR.—If a point of
order is sustained under this subsection, the
amendment between the Houses shall be re-
turned to the calendar until compliance with
this subsection has been achieved.

(e) WAIVER.—Any Senator may move to
waive any or all points of order under this
section by an affirmative vote of two-thirds
of the Members, duly chosen and sworn.

(f) DEFINITIONS.—For the purpose of this
section—

(1) the term ‘‘earmark’ means a provision
or report language included primarily at the
request of a Senator or Member of the House
of Representatives providing, authorizing, or
recommending a specific amount of discre-
tionary budget authority, credit authority,
or other spending authority for a contract,
loan, loan guarantee, grant, loan authority,
or other expenditure with or to an entity, or
targeted to a specific State, locality or Con-
gressional district, other than through a
statutory or administrative formula-driven
or competitive award process;

(2) the term ‘‘limited tax benefit’”” means
any revenue provision that—

(A) provides a Federal tax deduction, cred-
it, exclusion, or preference to a particular
beneficiary or limited group of beneficiaries
under the Internal Revenue Code of 1986; and

(B) contains eligibility criteria that are
not uniform in application with respect to
potential beneficiaries of such provision; and

(3) the term ‘‘limited tariff benefit’’ means
a provision modifying the Harmonized Tariff
Schedule of the United States in a manner
that benefits 10 or fewer entities.

SA 1476. Mr. COBURN submitted an
amendment intended to be proposed by
him to the bill S. 2038, to prohibit
Members of Congress and employees of
Congress from using nonpublic infor-
mation derived from their official posi-
tions for personal benefit, and for other
purposes; which was ordered to lie on
the table; as follows:

CONGRESSIONAL RECORD — SENATE

Strike all after the enacting clause and in-
sert the following:

SECTION 1. MEMBER CERTIFICATION.

Section 102(a) of the Ethics in Government
Act of 1978 is amended by inserting at the
end the following:

“(9)(A) A statement (as provided in sub-
paragraph (B)) certifying that financial
transactions included in the report filed pur-
suant to section 101 (d) and (e) were not
made on the basis of non-public information.

‘(B) The certification required by this
paragraph is as follows: ‘I hereby certify that
the financial transactions reflected in this
disclosure form were not made on the basis
of material, non-public information.””.

———

NOTICE OF INTENT TO SUSPEND
THE RULES

Mr. COBURN. Mr. President, I sub-
mit the following notice in writing: In
accordance with rule V of the Standing
Rules of the Senate, I hereby give no-
tice in writing that it is my intention
to offer an amendment to the Standing
Rules of the Senate, by proposing
Amendment No. 1473 to S. 2038.

————
PRIVILEGES OF THE FLOOR

Mr. LIEBERMAN. Mr. President, I
ask unanimous consent that Hala
Furst, a Presidential Management Fel-
low on detail to the Homeland Security
and Governmental Affairs Committee,
be granted the privilege of the floor for
the duration of the debate on S. 2038.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. TESTER. Mr. President, I ask
unanimous consent that Val Molaison,
a fellow in my office, be granted the
privilege of the floor today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

BORDER TUNNEL PREVENTION
ACT OF 2011

Mr. BROWN of Ohio. Madam Presi-
dent, I ask unanimous consent that the
Senate proceed to Calendar No. 260, S.
1236.

The PRESIDING OFFICER.
clerk will report the bill by title.

The legislative clerk read as follows:

A bill (8. 1236) to reduce the trafficking of
drugs and to prevent human smuggling
across the Southwest Border by deterring
the construction and use of border tunnels.

There being no objection, the Senate
proceeded to consider the bill.

Mr. BROWN of Ohio. I ask unanimous
consent that the bill be read a third
time and passed, the motion to recon-
sider be laid upon the table, with no in-
tervening action or debate, and any
statements related to the bill be print-
ed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (S. 1236) was ordered to be
engrossed for a third reading, was read
the third time, and passed, as follows:

S. 1236

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

The

January 30, 2012

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Border Tun-
nel Prevention Act of 2011”’.

SEC. 2. FINDINGS.

Congress finds the following:

(1) As the international border between the
United States and Mexico becomes more se-
cure, trafficking and smuggling organiza-
tions intensify their efforts to enter the
United States by increasing the number of
tunnels and other subterranean passages be-
tween Mexico and the United States.

(2) Border tunnels are most often used to
transport mnarcotics from Mexico to the
United States, but can also be used to trans-
port people and other contraband.

(3) Between May 1990 and May 2011, law en-
forcement authorities discovered 137 tunnels,
125 of which have been discovered since Sep-
tember 2001. While law enforcement authori-
ties discovered only 2 tunnels in California
between 1990 and 2001, there has been a dra-
matic increase in the number of border tun-
nels discovered in California since 2001.

(4) Section 5561 of the Department of Home-
land Security Appropriations Act, 2007 (Pub-
lic Law 109-295) added a new section to title
18, United States Code (18 U.S.C. 555),
which—

(A) criminalizes the construction or fi-
nancing of an unauthorized tunnel or sub-
terranean passage across an international
border into the United States; and

(B) prohibits any person from recklessly
permitting others to construct or use an un-
authorized tunnel or subterranean passage
on the person’s land.

(5) Any person convicted of using a tunnel
or subterranean passage to smuggle aliens,
weapons, drugs, terrorists, or illegal goods is
subject to an enhanced sentence for the un-
derlying offense. Additional sentence en-
hancements would further deter tunnel ac-
tivities and increase prosecutorial options.
SEC. 3. DEFINITIONS.

In this Act:

(1) NATIONAL SECURITY ZONE.—The term
“national security zone’’ means any South-
west Border land designated by the Sec-
retary as being at a high risk for border tun-
nel activity, as authorized under section 8(b).

(2) SECRETARY.—The term ¢Secretary”’
means the Secretary of Homeland Security.

(3) SOUTHWEST BORDER LAND.—The term
“Southwest Border land” means all parcels
of real property in the United States that—

(A) are located within 1 mile of the inter-
national border between the United States
and Mexico; and

(B) are not owned by a Federal, State, trib-
al, or local government entity.

SEC. 4. ATTEMPT OR CONSPIRACY TO USE, CON-
STRUCT, OR FINANCE A BORDER
TUNNEL.

Section 555 of title 18, United States Code,
is amended by adding at the end the fol-
lowing:

‘(d) Any person who attempts or conspires
to commit any offense under this section
shall be subject to the same penalties as
those prescribed for the offense, the commis-
sion of which was the object of the attempt
or conspiracy.”.

SEC. 5. AUTHORIZATION FOR INTERCEPTION OF
WIRE, ORAL, OR ELECTRONIC COM-
MUNICATIONS.

Section 2516(1)(c) of title 18, United States
Code, is amended by inserting ‘¢, section 555
(relating to construction or use of inter-
national border tunnels)’ before the semi-
colon at the end.

SEC. 6. FORFEITURE.

(a) CRIMINAL FORFEITURE.—Section
982(a)(2)(B) of title 18, United States Code, is
amended by inserting ‘‘555,”” after ‘545,”".

(b) CIVIL ASSET FORFEITURE.—ANy mer-
chandise introduced into the United States
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