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ANNOUNCEMENT BY THE SPEAKER PRO TEMPORE

The SPEAKER pro tempore (during
the vote). There are 2 minutes remain-
ing.
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So (two-thirds being in the affirma-
tive) the rules were suspended and the
bill, as amended, was passed.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

——————

NOTICE OF INTENTION TO OFFER
RESOLUTION RAISING A QUES-
TION OF THE PRIVILEGES OF
THE HOUSE

Ms. JACKSON LEE of Texas. Mr.
Speaker, pursuant to clause 2(a)(1) of
rule IX, I rise to give notice of my in-
tent to raise a question of the privi-
leges of the House.

The form of the resolution is as fol-
lows:

Whereas the chair of the Committee on
Oversight and Government Reform has inter-
fered with the work of an independent agen-
cy and pressured an administrative law judge
of the National Labor Relations Board by
compelling the production of documents re-
lated to an ongoing case, something inde-
pendent experts said ‘‘could seriously under-
mine the authority of those charged with en-
forcing the nation’s labor laws’ and which
the House Ethics Manual discourages by not-
ing that ‘“‘Federal courts have nullified ad-
ministrative decisions on grounds of due
process and fairness towards all of the par-
ties when congressional interference with
ongoing administrative proceedings may
have unduly influenced the outcome’’;

Whereas the chair of the Committee on
Oversight and Government Reform has po-
liticized investigations by rolling back long-
standing bipartisan precedents, including by
authorizing subpoenas without the concur-
rence of the ranking member or a committee
vote, by refusing to share documents and
other information with the ranking member,
and restricting the minority’s right to call
witnesses at hearings;

Whereas the chair of the Committee on
Oversight and Government Reform has jeop-
ardized an ongoing criminal investigation by
publicly releasing documents that his own
staff has admitted were under court seal;

Whereas the chair of the Committee on
Oversight and Government Reform has uni-
laterally subpoenaed a witness who was ex-
pected to testify at an upcoming Federal
trial, despite longstanding precedent and ob-
jections from the Department of Justice that
such a step could cause complications at a
trial and potentially jeopardize a criminal
conviction;

Whereas the chair of the Committee on
Oversight and Government Reform has en-
gaged in a witch hunt, through the use of re-
peated incorrect and uncorroborated state-
ments in the committee’s “Fast and Furi-
ous’’ investigation; and

Whereas the chair of the Committee on
Oversight and Government Reform has cho-
sen to call the Attorney General of the
United States a liar on national television
without corroborating evidence and has ex-
hibited unprofessional behavior which could
result in jeopardizing an ongoing Committee
investigation into Operation Fast and Furi-
ous: Now, therefore, be it

Resolved, That the House of Representa-
tives disapproves of the behavior of the chair
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for interfering with ongoing criminal inves-
tigations; insisting on a personal attack
against the attorney general of the united
states; and for calling the Attorney General
of the United States a liar on national tele-
vision without corroborating evidence there-
by discredit to the integrity of the House.

The SPEAKER pro tempore. Under
rule IX, a resolution offered from the
floor by a Member other than the ma-
jority leader or the minority leader as
a question of the privileges of the
House has immediate precedence only
at a time designated by the Chair with-
in 2 legislative days after the resolu-
tion is properly noticed.

Pending that designation, the form of
the resolution noticed by the gentle-
woman from Texas will appear in the
RECORD at this point.

The Chair will not at this point de-
termine whether the resolution con-
stitutes a question of privilege. That
determination will be made at the time
designated for consideration of the res-
olution.

———
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RECOMMENDING THAT ATTORNEY
GENERAL ERIC HOLDER BE

FOUND IN CONTEMPT OF CON-
GRESS

Mr. ISSA. Mr. Speaker, by direction
of the Committee on Oversight and
Government Reform, I call up the re-
port (H.Rept. 112-546) to accompany
resolution recommending that the
House of Representatives find Eric H.
Holder, Jr., Attorney General, U.S. De-
partment of Justice, in contempt of
Congress for refusal to comply with a
subpoena duly issued by the Committee
on Oversight and Government Reform.

The Clerk read the title of the report.

The SPEAKER pro tempore. Pursu-
ant to House Resolution 708, the report
is considered read.

The text of the report is as follows:

The Committee on Oversight and Govern-
ment Reform, having considered this Report,
report favorably thereon and recommend
that the Report be approved.

The form of the resolution that the Com-
mittee on Oversight and Government Reform
would recommend to the House of Represent-
atives for citing Eric H. Holder, Jr., Attor-
ney General, U.S. Department of Justice, for
contempt of Congress pursuant to this report
is as follows:

Resolved, That Eric H. Holder, Jr., Attor-
ney General of the United States, shall be
found to be in contempt of Congress for fail-
ure to comply with a congressional sub-
poena.

Resolved, That pursuant to 2 U.S.C. 192 and
194, the Speaker of the House of Representa-
tives shall certify the report of the Com-
mittee on Oversight and Government Re-
form, detailing the refusal of Eric H. Holder,
Jr., Attorney General, U.S. Department of
Justice, to produce documents to the Com-
mittee on Oversight and Government Reform
as directed by subpoena, to the United
States Attorney for the District of Colum-
bia, to the end that Mr. Holder be proceeded
against in the manner and form provided by
law.

Resolved, That the Speaker of the House
shall otherwise take all appropriate action
to enforce the subpoena.
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I. EXECUTIVE SUMMARY

The Department of Justice has refused to
comply with congressional subpoenas related
to Operation Fast and Furious, an Adminis-
tration initiative that allowed around two
thousand firearms to fall into the hands of
drug cartels and may have led to the death
of a U.S. Border Patrol Agent. The con-
sequences of the lack of judgment that per-
mitted such an operation to occur are tragic.

The Department’s refusal to work with
Congress to ensure that it has fully complied
with the Committee’s efforts to compel the
production of documents and information re-
lated to this controversy is inexcusable and
cannot stand. Those responsible for allowing
Fast and Furious to proceed and those who
are preventing the truth about the operation
from coming out must be held accountable
for their actions.

Having exhausted all available options in
obtaining compliance, the Chairman of the
Oversight and Government Reform Com-
mittee recommends that Congress find the
Attorney General in contempt for his failure
to comply with the subpoena issued to him.

II. AUTHORITY AND PURPOSE

An important corollary to the powers ex-
pressly granted to Congress by the Constitu-
tion is the implicit responsibility to perform
rigorous oversight of the Executive Branch.
The U.S. Supreme Court has recognized this
Congressional power on numerous occasions.
For example, in McGrain v. Daugherty, the
Court held that ‘‘the power of inquiry—with
process to enforce it—is an essential and ap-
propriate auxiliary to the legislative func-
tion. . . . A legislative body cannot legislate
wisely or effectively in the absence of infor-
mation respecting the conditions which the
legislation is intended to affect or change,
and where the legislative body does not itself
possess the requisite information—which not
infrequently is true—recourse must be had
to others who do possess it.”’! Further, in
Watkins v. United States, Chief Justice War-
ren wrote for the majority: “The power of
Congress to conduct investigations is inher-
ent in the legislative process. That power is
broad.” 2

Both the Legislative Reorganization Act of
1946 (P.L. 79-601), which directed House and
Senate Committees to ‘‘exercise continuous
watchfulness” over Executive Branch pro-
grams under their jurisdiction, and the Leg-
islative Reorganization Act of 1970 (P.L. 91—
510), which authorized committees to ‘‘re-
view and study, on a continuing basis, the
application, administration and execution”
of laws, codify the oversight powers of Con-
gress.

The Committee on Oversight and Govern-
ment Reform is a standing committee of the
House of Representatives, duly established
pursuant to the Rules of the House of Rep-
resentatives, which are adopted pursuant to
the Rulemaking Clause of the Constitution.3
House rule X grants to the Committee broad
oversight jurisdiction, including authority
to ‘“‘conduct investigations of any matter
without regard to clause 1, 2, 3, or this clause
[of House rule X] conferring jurisdiction over
the matter to another standing com-
mittee.” ¢ The rules direct the Committee to
make available ‘‘the findings and rec-
ommendations of the committee . . . to any
other standing committee having jurisdic-
tion over the matter involved.”’ 5

House rule XI specifically authorizes the
Committee to ‘“‘require, by subpoena or oth-
erwise, the attendance and testimony of such

1McGrain v. Daugherty, 273 U.S. 135, 174 (1927).

2 Watkins v. United States, 354 U.S. 178, 187 (1957).
3U.S. CONST., art. I, 5, clause 2.

4House rule X, clause (4)(c)(2).
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witnesses and the production of such books,
records, correspondence, memoranda, papers,
and documents as it considers necessary.’”’¢
The rule further provides that the ‘‘power to
authorize and issue subpoenas’ may be dele-
gated to the Committee chairman.” The sub-
poenas discussed in this report were issued
pursuant to this authority.

The Committee’s investigation into ac-
tions by senior officials in the U.S. Depart-
ment of Justice and the Bureau of Alcohol,
Tobacco, Firearms, and Explosives (ATF) in
designing, implementing, and supervising
the execution of Operation Fast and Furious,
and subsequently providing false denials to
Congress, is being undertaken pursuant to
the authority delegated to the Committee
under House Rule X as described above.

The oversight and legislative purposes of
the investigations are (1) to examine and ex-
pose any possible malfeasance, abuse of au-
thority, or violation of existing law on the
part of the executive branch with regard to
the conception and implementation of Oper-
ation Fast and Furious, and (2) based on the
results of the investigation, to assess wheth-
er the conduct uncovered may warrant addi-
tions or modifications to federal law and to
make appropriate legislative recommenda-
tions.

In particular, the Committee’s investiga-
tion has highlighted the need to obtain infor-
mation that will aid Congress in considering
whether a revision of the statutory provi-
sions governing the approval of federal wire-
tap applications may be necessary. The
major breakdown in the process that oc-
curred with respect to the Fast and Furious
wiretap applications necessitates careful ex-
amination of the facts before proposing a
legislative remedy. Procedural improve-
ments may need to be codified in statute to
mandate immediate action in the face of
highly objectionable information relating to
operational tactics and details contained in
future applications.

The Committee’s investigation has called
into question the ability of ATF to carry out
its statutory mission and the ability of the
Department of Justice to adequately super-
vise it. The information sought is needed to
consider legislative remedies to restructure
ATF as needed.

III. BACKGROUND ON THE COMMITTEE’S
INVESTIGATION

In February 2011, the Oversight and Gov-
ernment Reform Committee joined Senator
Charles E. Grassley, Ranking Member of the
Senate Committee on the Judiciary, in in-
vestigating Operation Fast and Furious, a
program conducted by ATF. On March 16,
2011, Chairman Darrell Issa wrote to then-
Acting ATF Director Kenneth E. Melson re-
questing documents and information regard-
ing Fast and Furious. Responding for Melson
and ATF, the Department of Justice did not
provide any documents or information to the
Committee by the March 30, 2011, deadline.
The Committee issued a subpoena to Melson
the next day. The Department produced zero
pages of non-public documents pursuant to
that subpoena until June 10, 2011, on the eve
of the Committee’s first Fast and Furious
hearing.

On June 13, 2011, the Committee held a
hearing entitled ‘‘Obstruction of Justice:
Does the Justice Department Have to Re-
spond to a Lawfully Issued and Valid Con-
gressional Subpoena?’”’ The Committee held
a second hearing on June 15, 2011, entitled
“Operation Fast and Furious: Reckless Deci-
sions, Tragic Outcomes.” The Committee
held a third hearing on July 26, 2011, entitled
“Operation Fast and Furious: The Other Side
of the Border.”

6House rule XI, clause (2)(m)(1)(B).
7House rule XI, clause (2)(m)(3)(A)({).
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On October 11, 2011, the Justice Depart-
ment informed the Committee its document
production pursuant to the March 31, 2011,
subpoena was complete. The next day, the
Committee issued a detailed subpoena to At-
torney General Eric Holder for additional
documents related to Fast and Furious.

On February 2, 2012, the Committee held a
hearing entitled ‘‘Fast and Furious: Manage-
ment Failures at the Department of Jus-
tice.” The Attorney General testified at that
hearing.

The Committee has issued two staff re-
ports documenting its initial investigative
findings. The first, The Department of Justice’s
Operation Fast and Furious: Accounts of ATF
Agents, was released on June 14, 2011. The
second, The Department of Justice’s Operation
Fast and Furious: Fueling Cartel Violence, was
released on July 26, 2011.

Throughout the investigation, the Com-
mittee has made numerous attempts to ac-
commodate the interests of the Department
of Justice. Committee staff has conducted
numerous meetings and phone conversations
with Department lawyers to clarify and
highlight priorities with respect to the sub-
poenas. Committee staff has been flexible in
scheduling dates for transcribed interviews;
agreed to review certain documents in cam-
era, allowed extensions of production dead-
lines; agreed to postpone interviewing the
Department’s key Fast and Furious trial
witness; and narrowed the scope of docu-
ments the Department must produce to be in
compliance with the subpoena and to avoid
contempt proceedings.

Despite the Committee’s flexibility, the
Department has refused to produce certain
documents to the Committee. The Depart-
ment has represented on numerous occasions
that it will not produce broad categories of
documents. The Department has not pro-
vided a privilege log delineating with par-
ticularity why certain documents are being
withheld.

The Department’s efforts at accommoda-
tion and ability to work with the Committee
regarding its investigation into Fast and Fu-
rious have been wholly inadequate. The Com-
mittee requires the subpoenaed documents
to meet its constitutionally mandated over-
sight and legislative duties.

IV. OPERATION FAST AND FURIOUS:
BREAKDOWNS AT ALL LEVELS OF THE
DEPARTMENT OF JUSTICE
The story of Operation Fast and Furious is

one of widespread dysfunction across numer-

ous components of the Department of Jus-
tice. This dysfunction allowed Fast and Furi-
ous to originate and grow at a local level be-
fore senior officials at Department of Justice
headquarters ultimately approved and au-
thorized it. The dysfunction within and
among Department components continues to
this day.

A. THE ATF PHOENIX FIELD DIVISION

In October 2009, the Office of the Deputy
Attorney General (ODAG) in Washington,
D.C. promulgated a new strategy to combat
gun trafficking along the Southwest Border.
This new strategy directed federal law en-
forcement to shift its focus away from seiz-
ing firearms from criminals as soon as pos-
sible, and to focus instead on identifying
members of trafficking networks. The Office
of the Deputy Attorney General shared this
strategy with the heads of many Department
components, including ATF.8

Members of the ATF Phoenix Field Divi-
sion, led by Special Agent in Charge Bill
Newell, became familiar with this new strat-
egy and used it in creating Fast and Furious.

8E-mail from [Dep’t of Justice] on behalf of Dep-

uty Att’y Gen. David Ogden to Kathryn Ruemmler,
et al. (Oct. 26, 2009).
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In mid-November 2009, just weeks after the
strategy was issued, Fast and Furious began.
Its objective was to establish a nexus be-
tween straw purchasers of firearms in the
United States and Mexican drug-trafficking
organizations (DTOs) operating on both sides
of the United States-Mexico border. Straw
purchasers are individuals who are legally
entitled to purchase firearms for themselves,
but who unlawfully purchase weapons with
the intent to transfer them to someone else,
in this case DTOs or other criminals.

During Fast and Furious, ATF agents used
an investigative technique known as
“gunwalking’’—that is, allowing illegally-
purchased weapons to be transferred to third
parties without attempting to disrupt or
deter the illegal activity. ATF agents aban-
doned surveillance on known straw pur-
chasers after they illegally purchased weap-
ons that ATF agents knew were destined for
Mexican drug cartels. Many of these trans-
actions established probable cause for agents
to interdict the weapons or arrest the posses-
sors, something every agent was trained to
do. Yet, Fast and Furious aimed instead to
allow the transfer of these guns to third par-
ties. In this manner, the guns fell into the
hands of DTOs, and many would turn up at
crime scenes. ATF then traced these guns to
their original straw purchaser, in an attempt
to establish a connection between that indi-
vidual and the DTO.

Federal Firearms Licensees (FFLs), who
cooperated with ATF, were an integral com-
ponent of Fast and Furious. Although some
FFLs were reluctant to continue selling
weapons to suspicious straw purchasers, ATF
encouraged them to do so, reassuring the
FFLs that ATF was monitoring the buyers
and that the weapons would not fall into the
wrong hands.® ATF worked with FFLs on or
about the date of sale to obtain the unique
serial number of each firearm sold. Agents
entered these serial numbers into ATF’s Sus-
pect Gun Database within days after the pur-
chase. Once these firearms were recovered at
crime scenes, the Suspect Gun Database al-
lowed for expedited tracing of the firearms
to their original purchasers.

By December 18, 2009, ATF agents assigned
to Fast and Furious had already identified
fifteen interconnected straw purchasers in
the targeted gun trafficking ring. These
straw purchasers had already purchased 500
firearms.10 In a biweekly update to Bill New-
ell, ATF Group Supervisor David Voth ex-
plained that 50 of the 500 firearms purchased
by straw buyers had already been recovered
in Mexico or near the Mexican border.11
These guns had time-to-crimes of as little as
one day, strongly indicating straw pur-
chasing.12

Starting in late 2009, many line agents ob-
jected vociferously to some of the techniques
used during Fast and Furious, including
gunwalking. The investigation continued for
another year, however, until shortly after
December 15, 2010, when two weapons from
Fast and Furious were recovered at the mur-
der scene of U.S. Border Patrol Agent Brian
Terry.

Pursuant to the Deputy Attorney Gen-
eral’s strategy, in late January 2010 the ATF
Phoenix Field Division applied for Fast and
Furious to become an Organized Crime Drug
Enforcement Task Force (OCDETF) case. In
preparation for the OCDETF application
process, the ATF Phoenix Field Division pre-
pared a briefing paper detailing the inves-
tigative strategy employed in Fast and Furi-
ous. This document was not initially pro-
duced by the Department pursuant to its

9Transcribed Interview of Special Agent Peter
Forcelli, at 53-54 (Apr. 28, 2011).

10 E-mail from Kevin Simpson, Intelligence Officer,
Phoenix FIG, ATF, to David Voth (Dec. 18, 2009).

11]d.

12]d.
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subpoena, but rather was obtained by a con-
fidential source. The briefing paper stated:

Currently our strategy is to allow the
transfer of firearms to continue to take
place, albeit at a much slower pace, in order
to further the investigation and allow for the
identification of additional co-conspirators
who would continue to operate and illegally
traffic firearms to Mexican DTOs which are
perpetrating armed violence along the
Southwest Border.13

Fast and Furious was approved as an
OCDETF case, and this designation resulted
in new operational funding. Additionally,
Fast and Furious became a prosecutor-led
OCDETF Strike Force case, meaning that
ATF would join with the Federal Bureau of
Investigation, Drug Enforcement Adminis-
tration, Internal Revenue Service, and Im-
migrations and Customs Enforcement under
the leadership of the U.S. Attorney’s Office
for the District of Arizona.

B. THE UNITED STATES ATTORNEY’S OFFICE

FOR THE DISTRICT OF ARIZONA

The U.S. Attorney’s Office for the District
of Arizona led the Fast and Furious OCDETF
Strike Force. Although ATF was the lead
law enforcement agency for Fast and Furi-
ous, its agents took direction from prosecu-
tors in the U.S. Attorney’s Office. The lead
federal prosecutor for Fast and Furious was
Assistant U.S. Attorney Emory Hurley, who
played an integral role in the day-to-day,
tactical management of the case.l4

Many ATF agents working on Operation
Fast and Furious came to believe that some
of the most basic law enforcement tech-
niques used to interdict weapons required
the explicit approval of the U.S. Attorney’s
Office, and specifically from Hurley. On nu-
merous occasions, Hurley and other federal
prosecutors withheld this approval, to the
mounting frustration of ATF agents.!®> The
U.S. Attorney’s Office chose not to use other
available investigative tools common in gun
trafficking cases, such as civil forfeitures
and seizure warrants, during the seminal pe-
riods of Fast and Furious.

The U.S. Attorney’s Office advised ATF
that agents needed to meet unnecessarily
strict evidentiary standards in order to
speak with suspects, temporarily detain
them, or interdict weapons. ATF’s reliance
on this advice from the U.S. Attorney’s Of-
fice during Fast and Furious resulted in
many lost opportunities to interdict weap-
ons.

In addition to leading the Fast and Furious
OCDETF task force, the U.S. Attorney’s Of-
fice was instrumental in preparing the wire-
tap applications that were submitted to the
Justice Department’s Criminal Division.
Federal prosecutors in Arizona filed at least
six of these applications, each containing
immense detail about operational tactics
and specific information about straw pur-
chasers, in federal court after Department
headquarters authorized them.

C. ATF HEADQUARTERS

Fast and Furious first came to the atten-
tion of ATF Headquarters on December 8,
2009, just weeks after the case was officially
opened in Phoenix. ATF’s Office of Strategic
Information and Intelligence (OSII) briefed
senior ATF personnel about the case on De-
cember 8, 2009, discussing in detail a large re-
covery of Fast and Furious weapons in Naco,
Sonora, Mexico.16

13Phoenix Group VII, Phoenix Field Division,
ATF, Briefing Paper (Jan. 8, 2010).

14 Transcribed Interview of Special Agent in
Charge William Newell, at 32-33 (June 8, 2011).

15 Transcribed Interview of Special Agent Larry
Alt, at 94 (Apr. 27, 2011).

16Interview with Lorren Leadmon, Intelligence
Operations Analyst, Washington, D.C., July 5, 2011
[hereinafter Leadmon Interview].
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The next day, December 9, 2009, the Acting
ATF Director first learned about Fast and
Furious and the large recovery of weapons
that had already occurred.l” The following
week, OSII briefed senior ATF officials about
another large cache of Fast and Furious
weapons that had been recovered in Mexico.18

On January 5, 2010, OSII presented senior
ATF officials with a summary of all of the
weapons that could be linked to known straw
purchasers in Fast and Furious. In just two
months, these straw purchasers bought a
total of 685 guns. This number raised the ire
of several individuals in the room, who ex-
pressed concerns about the growing oper-
ation.1®

On March 5, 2010, ATF headquarters hosted
a larger, more detailed briefing on Operation
Fast and Furious. David Voth, the Group Su-
pervisor overseeing Fast and Furious, trav-
eled from Phoenix to give the presentation.
He gave an extremely detailed synopsis of
the status of the investigation, including the
number of guns purchased, weapons seizures
to date, money spent by straw purchasers,
and organizational charts of the relation-
ships among straw purchasers and to mem-
bers of the Sinaloa drug cartel. At that
point, the straw purchasers had bought 1,026
weapons, costing nearly $650,000.20

NATF’s Phoenix Field Division informed
ATF headquarters of large weapons recov-
eries tracing back to Fast and Furious. The
Phoenix Field Division had frequently for-
warded these updates directly to Deputy
ATF Director Billy Hoover and Acting ATF
Director Ken Melson.2! When Hoover learned
about how large Fast and Furious had grown
in March 2010, he finally ordered the develop-
ment of an exit strategy.22 This exit strat-
egy, something Hoover had never before re-
quested in any other case, was a timeline for
ATF to wind down the case.23

Though Hoover commissioned the exit
strategy in March, he did not receive it until
early May. The three-page document out-
lined a 30-, 60-, and 90-day strategy for wind-
ing down Fast and Furious and handing it
over to the U.S. Attorney’s Office for pros-
ecution.2¢

In July 2010, Acting Director Melson ex-
pressed concern about the number of weap-
ons flowing to Mexico,25> and in October 2010
the Assistant Director for Field Operations,
the number three official in ATF, expressed
concern that ATF had not yet halted the
straw purchasing activity in Fast and Furi-
ous.26 Despite these concerns, however, the
U.S. Attorney’s Office continued to delay the
indictments, and no one at ATF head-
quarters ordered the Phoenix Field Division
to simply arrest the straw purchasers in
order to take them off the street. The mem-
bers of the firearms trafficking ring were not
arrested until two weapons from Fast and
Furious were found at the murder scene of
Border Patrol Agent Brian Terry.

17 Qversight of the U.S. Department of Justice: Hear-

ing Before the S. Comm. on the Judiciary, 112th Cong.
(May 4, 2011) (Questions for the Record of Hon. Eric
H. Holder, Jr., Att’y Gen. of the U.S.).

18,eadmon Interview, supra note 16.

19Transcribed Interview of Deputy Ass’t Dir. Steve
Martin, ATF, at 36 (July 6, 2011) [hereinafter Martin
Tr.].

20 See generally ‘‘Operation the Fast and the Furi-
ous” Presentation, Mar. 5, 2010.

21E-mail from Mark Chait to Kenneth Melson and
William Hoover (Feb. 24, 2010) [HOGR 001426].

22Transcribed Interview of William Hoover, ATF
Deputy Director, at 9 (July 21, 2011).

231d. at 72.

2¢E-mail from Douglas Palmer, Supervisor Group
V, ATF, to William Newell, ATF (Apr. 27, 2010).

2E-mail from Kenneth Melson to Mark Chait, et
al., (July 14, 2010) [HOGR 002084].

26 B-mail from Mark Chait to William Newell (Oct.
29, 2010) [HOGR 001890].

H4179

D. THE CRIMINAL DIVISION
1. COORDINATION WITH ATF

In early September 2009, according to De-
partment e-mails, ATF and the Department
of Justice’s Criminal Division began discus-
sions ‘‘to talk about ways CRM [Criminal Di-
vision] and ATF can coordinate on gun traf-
ficking and gang-related initiatives.”’27
Early on in these discussions, Lanny Breuer,
Assistant Attorney General for the Criminal
Division, sent an attorney to help the U.S.
Attorney’s Office in Arizona prosecute ATF
cases. The first case chosen for prosecution
was Operation Wide Receiver, a year-long
ATF Phoenix Field Division investigation
initiated in 2006, which involved several hun-
dred guns being walked. The U.S. Attorney’s
Office in Arizona, objecting to the tactics
used in Wide Receiver, had previously re-
fused to prosecute the case.

According to James Trusty, a senior offi-
cial in the Criminal Division’s Gang Unit, in
September 2009 Assistant Attorney General
Breuer was “VERY interested in the Arizona
gun trafficking case [Wide Receiver], and he
is traveling out [to Arizona] around 9/21.
Consequently, he asked us for a ‘briefing’ on
that case before the 21st rolls around.’’ 28 The
next day, according to Trusty, Breuer’s chief
of staff ‘“mentioned the case again, so there
is clearly great attention/interest from the
front office.’’ 29

When the Criminal Division prosecutor ar-
rived in Arizona, she gave Trusty her impres-
sions of the case. Her e-mail stated:

Case involves 300 to 500 guns. . . . It is my
understanding that a lot of these guns
“walked”. Whether some or all of that was
intentional is not known.30

Discussions between ATF and the Criminal
Division regarding inter-departmental co-
ordination continued over the next few
months. On December 3, 2009, the Acting
ATF Director e-mailed Breuer about this co-
operation. He stated:

Lanny: We have decided to take a little dif-
ferent approach with regard to seizures of
multiple weapons in Mexico. Assuming the
guns are traced, instead of working each
trace almost independently of the other
traces from the seizure, I want to coordinate
and monitor the work on all of them collec-
tively as if the seizure was one case.3!

Breuer responded:

We think this is a terrific idea and a great
way to approach the investigations of these
seizures. Our Gang Unit will be assigning an
attorney to help you coordinate this effort.32

Kevin Carwile, Chief of the Gang Unit, as-
signed an attorney, Joe Cooley, to assist
ATF, and Operation Fast and Furious was se-
lected as a recipient of this assistance.
Shortly after his assignment, Cooley had to
rearrange his holiday plans to attend a sig-
nificant briefing on Fast and Furious.33

Cooley was assigned to Fast and Furious
for the next three months. He advised the
lead federal prosecutor, Emory Hurley, and
received detailed briefings on operational de-
tails. Cooley, though, was not the only
Criminal Division attorney involved with

27E-mail from Jason Weinstein to Lanny Breuer
(Sept. 10, 2009) [HOGR 003378].

28FE-mail from James Trusty to Laura Gwinn
(Sept. 2, 2009) [HOGR 003375].

29B-mail from James Trusty to Laura Gwinn
(Sept. 3, 2009) [HOGR 003376].

30E-mail from Laura Gwinn to James Trusty
(Sept. 3, 2009) [HOGR 003377].

31E-mail from Kenneth Melson to Lanny Breuer
(Dec. 3, 2009) [HOGR 003403].

32E-mail from Lanny Breuer to Kenneth Melson
(Dec. 4, 2009) [HOGR 003403].

33E-mail from Kevin Carwile to Jason Weinstein
(Mar. 16, 2010) [HOGR 002832].
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Fast and Furious during this time period.
The head of the division, Lanny Breuer, met
with ATF officials about the case, including
Deputy Director Billy Hoover and Assistant
Director for Field Operations Mark Chait.3¢

Given the initial involvement of the Crimi-
nal Division with Fast and Furious in the
early stages of the investigation, senior offi-
cials in Criminal Division should have been
greatly alarmed about what they learned
about the case. These officials should have
halted the program, especially given their
prior knowledge of gunwalking in Wide Re-
ceiver, which was run by the same leadership
in the same ATF field division.

On March 5, 2010, Cooley attended a brief-
ing about Fast and Furious. The detailed
briefing highlighted the large number of
weapons the gun trafficking ring had pur-
chased and discussed recoveries of those
weapons in Mexico. According to Steve Mar-
tin, Deputy Assistant Director in ATF’s Of-
fice of Strategic Intelligence and Informa-
tion, everyone in the room knew the weap-
ons from Fast and Furious were being linked
to a Mexican cartel.3® Two weeks later, in
mid-March 2010, Carwile pulled Cooley off
Fast and Furious, when the U.S. Attorney’s
Office informed him that it had the case
under control.36

2. WIRETAPS

At about the same time, senior lawyers in
the Criminal Division authorized wiretap ap-
plications for Fast and Furious to be sub-
mitted to a federal judge. Fast and Furious
involved the use of seven wiretaps between
March and July of 2010.

In a letter to Chairman Issa, the Deputy
Attorney General acknowledged that the Of-
fice of Enforcement Operations (OEO), part
of the Justice Department’s Criminal Divi-
sion, is ‘‘primarily responsible for the De-
partment’s statutory wiretap authoriza-
tions.””37 According to the letter, lawyers in
OEO review these wiretap packages to ensure
that they ‘“‘meet statutory requirements and
DOJ policies.’’ 3 When OEO completes its re-
view of a wiretap package, federal law pro-
vides that the Attorney General or his des-
ignee—in practice, a Deputy Assistant Attor-
ney General in the Criminal Division—re-
views and authorizes it.32 Each wiretap pack-
age includes an affidavit which details the
factual basis upon which the authorization is
sought. BEach application for Fast and Furi-
ous included a memorandum from Assistant
Attorney General Breuer to Paul O’Brien,
Director of OEO, authorizing the intercep-
tion application.40

The Criminal Division’s approval of the
wiretap applications in Fast and Furious vio-
lated Department of Justice policy. The core
mission of the Bureau of Alcohol, Tobacco,
Firearms, and Explosives is to ‘‘protect[ ]
our communities from . .. the illegal use
and trafficking of firearms.”” 41

The wiretap applications document the ex-
tensive involvement of the Criminal Division
in Fast and Furious. These applications were

34 Meeting on ‘‘Weapons Seizures in Mexico w/
Lanny Breuer” at Robert F. Kennedy Building,
Room 2107, Jan. 5, 2010, 10:00 AM [HOGR. 001987].

35 Martin Tr. at 100.

36B-mail from Kevin Carwile to Jason Weinstein
(Mar. 16, 2010, 9:00 a.m.) [HOGR DOJ 2382].

37Letter from Dep Att’y Gen. James M. Cole
Chairman Darrell Issa et al., at 6 (Jan. 27, 2012)
[hereinafter Cole Letter].

38 Id.

39 See 18 U.S.C. §2516(1).

40 See, e.g., Memorandum from Lanny A. Breuer,
Ass’t Att’y Gen., Criminal Division to Paul M.
O’Brien, Director, Office of Enforcement Operations,
Criminal Division, Authorization for Interception
Order Application, Mar. 10, 2010.

4 Bureau of Alcohol, Tobacco, Firearms, and Ex-
plosives, “ATF’s Mission,”” http:/www.atf.gov/about/
mission (last visited May 1, 2012).
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constructed from raw data contained in hun-
dreds of Reports of Investigation (ROI); the
Department of Justice failed to produce any
of these ROI in response to the Committee’s
subpoena. The Criminal Division authorized
Fast and Furious wiretap applications on
March 10, 2010; April 15, 2010; May 6, 2010;
May 14, 2010; June 1, 2010; and July 1, 2010.
Deputy Assistant Attorney General Jason
Weinstein, Deputy Assistant Attorney Gen-
eral Kenneth Blanco, and Deputy Assistant
Attorney General John Keeney signed these
applications on behalf of Assistant Attorney
General Lanny Breuer.
E. THE OFFICE OF THE DEPUTY ATTORNEY
GENERAL

The Office of the Deputy Attorney General
(ODAG) maintained close involvement in Op-
eration Fast and Furious. In the Justice De-
partment, ATF reports to the Deputy Attor-
ney General (DAG).42 In practice, an official
in the Office of the Deputy Attorney General
is responsible for managing the ATF port-
folio. This official monitors the operations of
ATF, and raises potential ATF issues to the
attention of the DAG.43 During the pendency
of Fast and Furious, this official was Asso-
ciate Deputy Attorney General Edward
Siskel.

Officials in ODAG became familiar with
Fast and Furious as early as March 2010. On
March 12, 2010, Siskel and then-Acting DAG
Gary Grindler received an extensive briefing
on Fast and Furious during a monthly meet-
ing with the ATF’s Acting Director and Dep-
uty Director. This briefing presented
Grindler with overwhelming evidence of ille-
gal straw purchasing during Fast and Furi-
ous. The presentation included a chart of the
names of the straw purchasers, 31 in all, and
the number of weapons they had acquired to
date, 1,026.4¢ Three of these straw purchasers
had already purchased over 100 weapons
each, with one straw purchaser having al-
ready acquired over 300 weapons. During this
briefing, Grindler learned that buyers had
paid cash for every single gun.45

A map of Mexico detailed locations of re-
coveries of weapons purchased through Fast
and Furious, including some at crime
scenes.46 The briefing also covered the use of
stash houses where weapons bought during
Fast and Furious were stored before being
transported to Mexico. Grindler learned of
some of the unique investigative techniques
ATF was using during Fast and Furious.?”
Despite receiving all of this information,
then-Deputy Attorney General Gary
Grindler did not order Fast and Furious to be
shut down, nor did he follow-up with ATF or
his staff about the investigation.

Throughout the summer of 2010, ATF offi-
cials remained in close contact with their
ODAG supervisors regarding Fast and Furi-
ous. Fast and Furious was a topic in each of
the monthly meetings between ATF and the
DAG. ATF apprised Ed Siskel of significant
recoveries of Fast and Furious weapons, as
well as of notable progress in the investiga-
tion, and Siskel indicated to ATF that he
was monitoring it.#8 In mid-December 2010,
after Fast and Furious had been ongoing for
over a year, Grindler received more details
about the program. On December 15, 2010,
Border Patrol Agent Brian Terry was killed.

42USDOJ: About Department of Justice Agencies,

available at http://www.justice.gov/agencies/index-
org.html (last visited May. 1, 2012).

43Transcribed Interview of Acting Dir. Kenneth
Melson, at 25 (July 4, 2011).

44¢‘Operation the Fast and the Furious,” March 12,
2010 [HOGR 002820—HOGR 002823].

45]d.

46 ]d.

47]d.

48 E-mail from Edward N. Siskel to Mark R. Chait
(July 14, 2010) [HOGR 002847].
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Two Fast and Furious weapons were recov-
ered at the scene of his murder. Two days
later, Associate Deputy Attorney General
Brad Smith sent Grindler and four ODAG of-
ficials an e-mail detailing the circumstances
of Terry’s murder and its connection to Fast
and Furious.?® Smith attached a four-page
summary of the Fast and Furious investiga-
tion.

V. THE COMMITTEE’S OCTOBER 12, 2011,
SUBPOENA TO ATTORNEY GENERAL
HOLDER

On October 12, 2011, the Committee issued
a subpoena to Attorney General Eric Holder,
demanding documents related to the Depart-
ment of Justice’s involvement with Oper-
ation Fast and Furious. The subpoena was
issued following six months of constant re-
fusals by the Justice Department to cooper-
ate with the Committee’s investigation into
Operation Fast and Furious.

A. EVENTS LEADING UP TO THE SUBPOENA

On March 16, 2011, Chairman Issa sent a
letter to then-ATF Acting Director Ken
Melson asking for information and docu-
ments pertaining to Operation Fast and Fu-
rious.0 Liate in the afternoon of March 30,
2011, the Department, on behalf of ATF and
Melson, informed the Committee that it
would not provide any documents pursuant
to the letter. The Committee informed the
Department it planned to issue a subpoena.
On March 31, 2011, the Committee issued a
subpoena to Ken Melson for the documents.

On May 2, 2011, Committee staff reviewed
documents the Department made available
for in camera review at Department head-
quarters. Many of these documents con-
tained partial or full redactions. Following
this review, Chairman Issa wrote to the De-
partment on May 5, 2011, asking the Depart-
ment to produce all documents responsive to
the Committee’s subpoena forthwith.5! That
same day, senior Department officials met
with Committee staff and acknowledged
‘“‘there’s a there, there” regarding the legit-
imacy of the congressional inquiry into Fast
and Furious.

In spite of Chairman Issa’s May 5, 2011, let-
ter, during the two months following the
issuance of the subpoena, the Department
produced zero pages of non-public docu-
ments. On June 8, 2011, the Committee again
wrote to the Department requesting com-
plete production of all documents by June 10,
2011.52 The Department responded on June 10,
2011, stating ‘‘complete production of all doc-
uments by June 10, 2011, . is not pos-
sible.”” 53 At 7:49 p.m. that evening, just three
days before a scheduled Committee hearing
on the obligation of the Department of Jus-
tice to cooperate with congressional over-
sight, the Department finally produced its
first non-public documents to the Com-
mittee, totaling 69 pages.5¢

Over the next six weeks, through July 21,
2011, the Department produced an additional
1,286 pages of documents. The Department
produced no additional documents until Sep-
tember 1, 2011, when it produced 193 pages of

4“9 B-mail from Assoc. Deputy Att'y Gen. Brad
Smith to Deputy Att’y Gen. Gary Grindler, et al.
(Dec. 17, 2010) [HOGR 002875-002881].

50Letter from Chairman Darrell Issa to ATF Act-
ing Dir. Kenneth Melson (Mar. 16, 2011) [hereinafter
Mar. 16 Letter].

S1Letter from Chairman Darrell Issa to Att’y Gen.
Eric Holder (May 5, 2011).

52Letter from Chairman Darrell Issa to ATF Act-
ing Dir. Kenneth Melson (June 8, 2011).

3 Letter from Ass’t Att’y Gen. Ronald Weich to
Chairman Darrell Issa (June 10, 2011).
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documents.?® On September 30, 2011, the De-
partment produced 97 pages of documents.56
On October 11, 2011, the Department pro-
duced 56 pages of documents.57

Early in the investigation, the Committee
received hundreds of pertinent documents
from whistleblowers. Many of the documents
the whistleblowers provided were not among
the 2,050 pages that the Department had pro-
duced by October 11, 2011, demonstrating
that the Department was withholding mate-
rials responsive to the subpoena.

The Committee requested additional docu-
ments from the Department as the investiga-
tion proceeded during the summer of 2011. On
July 11, 2011, Chairman Issa and Senator
Grassley wrote to the Attorney General re-
questing documents from twelve people in
Justice Department headquarters pertaining
to Fast and Furious.®8 The Justice Depart-
ment first responded to this letter on Octo-
ber 31, 2011, nearly four months later.5

On July 11, 2011, Chairman Issa and Sen-
ator Grassley sent a letter to the FBI re-
questing documents relating to the FBI’s
role in the Fast and Furious OCDETF inves-
tigation.s® The letter requested information
and documents pertaining to paid FBI in-
formants who were the target of the Fast
and Furious investigation. The FBI never
produced any of the documents requested in
this letter.

On July 15, 2011, Chairman Issa and Sen-
ator Grassley sent a letter to the DEA re-
questing documents pertaining to another
target of the Fast and Furious investiga-
tion.1 The DEA was aware of this target be-
fore Fast and Furious became an OCDETF
case, a fact that raises serious questions
about the lack of information-sharing among
Department components. Though DEA re-
sponded to the letter on July 22, 2011, it, too,
did not provide any of the requested docu-
ments.62

On September 1, 2011, Chairman Issa and
Senator Grassley wrote to the Acting U.S.
Attorney in Arizona requesting documents
and communications pertaining to Fast and
Furious.6® As the office responsible for lead-
ing Fast and Furious, the Arizona U.S. At-
torney’s Office possesses a large volume of
documents relevant to the Committee’s in-
vestigation. The Department of Justice, on
behalf of the U.S. Attorney’s Office for the
District of Arizona, did not respond to this
letter until December 6, 2011, the eve of the
Attorney General’s testimony before the
House Judiciary Committee.6¢

On September 27, 2011, Chairman Issa and
Senator Grassley sent a letter to the Attor-
ney General raising questions about informa-

% Letter from Ass’t Att’y Gen. Ronald Weich to
Chairman Darrell Issa (Sep. 1, 2011).

6 Letter from Ass’t Att’y Gen. Ronald Weich to
Chairman Darrell Issa and Senator Charles Grassley
(Sep. 30, 2011).

57Letter from Ass’t Att’y Gen. Ronald Weich to
Chairman Darrell Issa (Oct. 11, 2011) [hereinafter
Oct. 11 Letter].

8 Letter from Chairman Darrell Issa and Senator
Charles Grassley to Att’y Gen. Eric Holder (July 11,
2011).

M Letter from Ass’t Att’y Gen. Ronald Weich to
Chairman Darrell Issa (Oct. 31, 2011) [hereinafter
Oct. 31 Letter].

60Letter from Chairman Darrell Issa and Senator
Charles Grassley to FBI Dir. Robert Mueller (July
11, 2011) [hereinafter Mueller Letter].

61Letter from Chairman Darrell Issa and Senator
Charles Grassley to DEA Adm’r Michele Leonhart
(July 15, 2011).

62Letter from DEA Adm’r Michele Leonhart to
Chairman Darrell Issa and Senator Charles Grassley
(July 22, 2011).

63Letter from Chairman Darrell Issa and Senator
Charles Grassley to Acting U.S. Att’y Ann Scheel
(Sep. 1, 2011).

64Letter from Ass’t Att’y Gen. Ronald Weich to
Chairman Darrell Issa and Senator Charles Grassley
(Dec. 6, 2011) [hereinafter Dec. 6 Letter].

CONGRESSIONAL RECORD —HOUSE

tion-sharing among Department compo-
nents, the Department’s cooperation with
Congress, and FBI documents requested in
the July 11, 2011, letter to FBI Director
Mueller.65 To date, the Department has not
responded to this letter.

The Department wrote to Chairman Issa
on October 11, 2011, stating it had ‘‘substan-
tially concluded [its] efforts to respond to
the Committee requests set forth in the sub-
poena and the letter of June 8th.’’ 66 The let-
ter further stated:

[O]ther documents have not been produced
or made available for these same reasons be-
cause neither redacting them nor making
them available for review (as opposed to pro-
duction) was sufficient to address our con-
cerns. Our disclosure of the vast majority of
the withheld material is prohibited by stat-
ute. These records pertain to matters occur-
ring before a grand jury, as well as investiga-
tive activities under seal or the disclosure of
which is prohibited by law . . . we also have
not disclosed certain confidential investiga-
tive and prosecutorial documents, the disclo-
sure of which would, in our judgment, com-
promise the pending criminal investigations
and prosecution. These include core inves-
tigative and prosecutorial material, such as
Reports of Investigation and drafts of court
filings.

Finally . . . we have also withheld internal
communications that were generated in the
course of the Department’s effort to respond
to congressional and media inquiries about
Operation Fast and Furious. These records
were created in 2011, well after the comple-
tion of the investigative portion of Operation
Fast and Furious that the Committee has
been reviewing and after the charging deci-
sions reflected in the January 25, 2011, in-
dictments. Thus, they were not part of the
communications regarding the development
and implementation of the strategy deci-
sions that have not been the focus of the
Committee’s inquiry . .. Disclosure would
have a chilling effect on agency officials’ de-
liberations about how to respond to inquiries
from Congress or the media. Such a chill on
internal communications would interfere
with our ability to respond as effectively and
efficiently as possible to congressional over-
sight requests.67

The following day, on October 12, 2011,
after the Department announced its inten-
tion to cease producing documents respon-
sive to the Committee’s March 31, 2011, sub-
poena to Melson, the Committee issued a
subpoena to Attorney General Eric Holder
demanding documents relating to Fast and
Furious.

B. SUBPOENA SCHEDULE REQUESTS

In the weeks following the issuance of the
subpoena, Committee staff worked closely
with Department lawyers to provide clari-
fications about subpoena categories, and to
assist the Department in prioritizing docu-
ments for production. Committee and De-
partment staff engaged in discussions span-
ning several weeks to enable the Department
to better understand what the Committee
was specifically seeking. During these con-
versations, the Committee clearly articu-
lated its investigative priorities as reflected
in the subpoena schedule. The Department
memorialized these priorities with speci-
ficity in an October 31, 2011, e-mail from the
Office of Legislative Affairs.68

65Letter from Chairman Darrell Issa and Senator

Charles Grassley to Att’y Gen. Eric Holder (Sep. 27,
2011).

660ct. 11 Letter, supra note 57.

67]1d.

68 E-mail from Office of Leg. Affairs Staff, U.S.
Dep’t of Justice, to Investigations Staff, H. Comm.
on Oversight and Gov’t Reform (Oct. 31, 2011) [here-
inafter OLA e-mail].
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Despite the Department’s acknowledge-
ment that it understands what the Com-
mittee was seeking, it has yet to provide a
single document for 11 out of the 22 cat-
egories contained in the subpoena schedule.
The Department has not adequately com-
plied with the Committee’s subpoena, and it
has unequivocally stated its refusal to com-
ply with entire categories of the subpoena al-
together. In a letter to Chairman Issa on
May 15, 2012, the Department stated that it
had delivered or made available for review
documents responsive to 13 of the 22 cat-
egories of the subpoena.6®

A review of each of the 22 schedule cat-
egories in the subpoena reflects the Depart-
ment’s clear understanding of the documents
sought by the Committee for each category.
Below is a listing of each category of the
subpoena schedule, followed by what the De-
partment has explained is its understanding
of what the Committee is seeking for each
category.

1. All communications referring or relating
to Operation Fast and Furious, the Jacob
Chambers case, or any Organized Crime Drug
Enforcement Task Force (OCDETF) firearms
trafficking case based in Phoenix, Arizona,
to or from the following individuals:

a. Eric Holder, Jr., Attorney General;

b. David Ogden, Former Deputy Attorney
General;

c. Gary Grindler, Office of the Attorney
General and former Acting Deputy Attorney
General;

d. James Cole, Deputy Attorney General;

e. Lanny Breuer, Assistant Attorney Gen-
eral;

f. Ronald Weich, Assistant Attorney Gen-
eral;

g. Kenneth Blanco, Deputy Assistant At-
torney General;

h. Jason Weinstein, Deputy Assistant At-
torney General;

i. John Keeney, Deputy Assistant Attorney
General;

j. Bruce Swartz, Deputy Assistant Attor-
ney General;

k. Matt Axelrod, Associate Deputy Attor-
ney General;

1. Ed Siskel, former Associate Deputy At-
torney General;

m. Brad Smith, Office of the Deputy Attor-
ney General;

n. Kevin Carwile, Section Chief, Capital
Case Unit, Criminal Division;

0. Joseph Cooley, Criminal Fraud Section,
Criminal Division; and,

p. James Trusty, Acting Chief, Organized
Crime and Gang Section.

Department Response: In late October 2011,
the Department acknowledged that it had
“already begun searches of some of the
custodians listed here relating to Fast and
Furious, such as in response to the Chair-
man’s letter of 7/11/11.”°70 Still, it has pro-
duced no documents since the issuance of the
subpoena pursuant to subpoena categories
1(a), 1(b), 1(g), 1({), and 1(k), only two docu-
ments pursuant to subpoena category 1(d),
and very few documents pursuant to sub-
poena category 1(j) and 1(1).

2. All communications between and among
Department of Justice (DOJ) employees and
Executive Office of the President employees,
including but not limited to Associate Com-
munications Director Eric Schultz, referring
or relating to Operation Fast and Furious or
any other firearms trafficking cases.

Department Response: The Department ac-
knowledged that the Committee identified
several people likely to be custodians of

9 Letter from Deputy Att’y Gen. James Cole to
Chairman Darrell Issa (May 15, 2012), at 4 [herein-
after May 15 Cole Letter].

700LA e-mail.
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these documents.”® Though the Department
has stated it has produced documents pursu-
ant to this subpoena category, the Com-
mittee has not found any documents pro-
duced by the Department responsive to this
subpoena category.”?

3. All communications between DOJ em-
ployees and Executive Office of the President
employees referring or relating to the Presi-
dent’s March 22, 2011, interview with Jorge
Ramos of Univision.

Department Response: The Department rep-
resented that it would ‘‘check on commu-
nications with WH Press Office in the time
period preceding the President’s 3/22/11 inter-
view,” and that it had identified the most
likely custodians of those documents.”™
Nonetheless, it has produced no documents
responsive to this subpoena category. The
Department has not informed the Committee
that no documents exist responsive to this
schedule number.

4. All documents and communications re-
ferring or relating to any instances prior to
February 4, 2011, where the Bureau of Alco-
hol, Tobacco, Firearms and Explosives (ATF)
failed to interdict weapons that had been il-
legally purchased or transferred.

Department Response: The Department has
produced some documents responsive to this
subpoena category.

5. All documents and communications re-
ferring or relating to any instances prior to
February 4, 2011, where ATF broke off sur-
veillance of weapons and subsequently be-
came aware that those weapons entered Mex-
ico.

Department Response: The Department has
produced documents responsive to this sub-
poena category.

Most of the responsive documents the De-
partment has produced pursuant to the sub-
poena pertain to categories 4 and 5 and re-
late to earlier cases the Department has de-
scribed as involving gunwalking. The De-
partment produced these documents strate-
gically, advancing its own narrative about
why Fast and Furious was neither an iso-
lated nor a unique program. It has attempted
to accomplish this objective by simulta-
neously producing documents to the media
and the Committee.

6. All documents and communications re-
ferring or relating to the murder of Immigra-
tions and Customs Enforcement Agent Jaime
Zapata, including, but not limited to, docu-
ments and communications regarding
Zapata’s mission when he was murdered,
Form for Reporting Information That May
Become Testimony (FD-302), photographs of
the crime scene, and investigative reports
prepared by the FBI.

Department Response: The Department
“understand[s] that the Zapata family has
complained that they’ve been ‘kept in the
dark’ about this matter” which necessitated
this subpoena category.”® The Department
“conferred with the U.S. Attorney’s Office

. which we hope will be helpful to them
and perhaps address the concerns that are
the basis of this item.”’ 7> Though the Depart-
ment has stated it has produced documents
pursuant to this subpoena category, the
Committee has not found any documents
produced by the Department responsive to
this subpoena category.”®

In late February 2012, press accounts re-
vealed that prosecutors had recently sen-
tenced a second individual in relation to the
murder of Immigration and Customs En-
forcement (ICE) Agent Jaime Zapata. One

nId.
72May 15 Cole Letter, at 4.
BI1d.
]d.
Id.
76 May 15 Cole Letter, at 4.
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news article stated that ‘“‘[n]Jobody was more
astonished to learn of the case than Zapata’s
parents, who didn’t know that [the defend-
ant] had been arrested or linked to their
son’s murder.” 77 Press accounts alleged that
the defendant had been ‘‘under ATF surveil-
lance for at least six months before a rifle he
trafficked was used in Zapata’s murder’—a
situation similar to what took place during
Fast and Furious.”™ Despite this revelation,
the Department failed to produce any docu-
ments responsive to this subpoena category.

7. All communications to or from William
Newell, former Special Agent-in-Charge for
ATF’s Phoenix Field Division, between:

a. December 14, 2010 to January 25, 2011;
and,

b. March 16, 2009 to March 19, 2009.

Department Response: The Department has
not produced any documents responsive to
subpoena category 7(b), despite its under-
standing that the Committee sought docu-
ments pertaining ‘‘to communications with
[Executive Office of the President] staff re-
garding gun control policy’ within a specific
and narrow timeframe.” The Department
has not informed the Committee that no doc-
uments exist responsive to this schedule
number.

8. All Reports of Investigation (ROIs) re-
lated to Operation Fast and Furious or ATF
Case Number 785115-10-0004.

Department Response: Department rep-
resentatives contended that this subpoena
category ‘‘presents some significant issues
for” the Department due to current and po-
tential future indictments.8® The Depart-
ment has not produced any documents re-
sponsive to this subpoena category. The De-
partment has not informed the Committee
that no documents exist responsive to this
schedule number.

9. All communications between and among
Matt Axelrod, Kenneth Melson, and William
Hoover referring or relating to ROIs identi-
fied pursuant to Paragraph 8.

Department Response: The Department ac-
knowledged its understanding that this re-
quest specifically pertained to ‘‘emails Ken
sent to Matt and Billy, expressing concerns,
perhaps in March 2011, [that] are core to [the
Committee’s] work, and we’ll look at
those.”’ 81 Still, it has produced no documents
pursuant to this subpoena category. The De-
partment has not informed the Committee
that no documents exist responsive to this
schedule number.

10. All documents and communications be-
tween and among former U.S. Attorney Den-
nis Burke, Attorney General Eric Holder,
Jr., former Acting Deputy Attorney General
Gary Grindler, Deputy Attorney General
James Cole, Assistant Attorney General
Lanny Breuer, and Deputy Assistant Attor-
ney General Jason Weinstein referring or re-
lating to Operation Fast and Furious or any
OCDETTF case originating in Arizona.

Department Response: The Department has
produced some documents responsive to this
subpoena category.

A complete production of these documents
is crucial to allow Congress to understand
how senior Department officials came to
know that the February 4, 2011, letter to
Senator Grassley was false, why it took so
long for the Department to withdraw the let-
ter despite months of congressional pressure
to do so, and why the Department obstructed

7 Sharyl Attkisson, Second gun used in ICE agent

murder linked to ATF undercover operation, (Feb. 22,
2012, 5:29 P.M.), http:/www.cbsnews.com/8301-
31727_162-57383089-10391695/second-gun-used-in-ice-
agent-murder-linked-to-atf-undercover-operation/.

8Id.

7 OLA e-mail, supra note 68.

80 Id.
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the congressional investigation for nearly a
year. These documents will show the reac-
tions of top officials when confronted with
evidence about gunwalking in Fast and Furi-
ous. The documents will also show whether
these officials knew about, or were surprised
to learn of, the gunwalking. Additionally,
these documents will reveal the identities of
Department officials who orchestrated var-
ious forms of retaliation against the whistle-
blowers.

11. All communications sent or received be-
tween:

a. December 16, 2009 and December 18, 2009;
and,

b. March 9, 2011, and March 14, 2011, to or
from the following individuals:

i. Emory Hurley, Assistant U.S. Attorney,
Office of the U.S. Attorney for the District of
Arizona;

ii. Michael Morrissey, Assistant U.S. At-
torney, Office of the U.S. Attorney for the
District of Arizona;

iii. Patrick Cunningham, Chief, Criminal
Division, Office of the U.S. Attorney for the
District of Arizona;

iv. David Voth, Group Supervisor, ATF;
and,

v. Hope MacAllister, Special Agent, ATF.

Department Response: The Department ac-
knowledged that it ‘“‘will first search these
custodians for records re a) the Howard
meeting in 12/09; and b) the ROI or memo
that was written during this time period re-
lating to the Howard mtng in 12/09.”°82 Al-
though the Department has produced docu-
ments that are purportedly responsive to
this category, these documents do not per-
tain to the subject matter that the Depart-
ment understands that the Committee is
seeking.

12. All communications sent or received be-
tween December 15, 2010, and December 17,
2010, to or from the following individuals in
the U.S. Attorney’s Office for the District of
Arizona:

a. Dennis Burke, former United States At-
torney;

b. Emory Hurley, Assistant United States
Attorney;

c. Michael Morrissey,
States Attorney; and,

d. Patrick Cunningham, Chief of the Crimi-
nal Division.

Department Response: The Department un-
derstood that the Committee’s ‘“‘primary in-
terest here is in the communications during
this time period that relate to the Terry
death and, per our conversation, we will
start with those.”’8 Although the Depart-
ment has produced some documents respon-
sive to this subpoena category, it has not
represented that it has produced all respon-
sive documents in this category.

13. All communications sent or received be-
tween August 7, 2009, and March 19, 2011, be-
tween and among former Ambassador to
Mexico Carlos Pascual; Assistant Attorney
General Lanny Breuer; and Deputy Assistant
Attorney General Bruce Swartz.

Department Response: The Department ac-
knowledged that it ‘“‘understand[s] the Com-
mittee’s focus here is Firearms Trafficking
issues along the SW Border, not limited to
Fast & Furious.’”’ 8¢ The Department has pro-
duced some documents responsive to this
subpoena category.

14. All communications sent or received be-
tween August 7, 2009, and March 19, 2011, be-
tween and among former Ambassador to
Mexico Carlos Pascual and any Department
of Justice employee based in Mexico City re-
ferring or relating to firearms trafficking
initiatives, Operation Fast and Furious or

Assistant United

82]d.
831d.
84]d.
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any firearms trafficking case based in Ari-
zona, or any visits by Assistant Attorney
General Lanny Breuer to Mexico.

Department Response: The Department has
produced only a handful of pages responsive
to this subpoena category, even though it
‘“‘understand[s] that [the Committee] wants
[the Department] to approach this effort
with efficiency.’’ 8 Despite the Committee’s
request for an efficient effort, the Depart-
ment produced a Kkey document regarding
Attorney General Lanny Breuer three and a
half months after the subpoena was issued,
after several previous document productions,
and long after Breuer testified before Con-
gress and could be questioned about the doc-
ument. Given the importance of the contents
of the document and the request for an effi-
cient effort on the part of the Department in
this subpoena category, it is inconceivable
that the Department did not discover this
document months prior to its production.
The Department’s actions suggest that it
kept this document hidden for strategic and
public relations reasons.

15. Any FD-302 relating to targets, sus-
pects, defendants, or their associates, bosses,
or financiers in the Fast and Furious inves-
tigation, including but not limited to any
FD-302s ATF Special Agent Hope
MacAllister provided to ATF leadership dur-
ing the calendar year 2011.

Department Response: The Department
“understand[s] that [the Committee’s] pri-
mary focus here is the 5 FBI 302s that were
provided to SA MacAllister, which she later
gave to Messrs. Hoover and Melson.”’ 86 De-
spite the specificity of this document re-
quest, the Department has not produced any
documents responsive to this schedule num-
ber. The Department has not informed the
Committee that no documents exist respon-
sive to this schedule number.

16. Any investigative reports prepared by
the FBI or Drug Enforcement Administra-
tion (DEA) referring or relating to targets,
suspects, or defendants in the Fast and Furi-
ous case.

Department Response: The Department was
“uncertain about the volume here,” regard-
ing the amount of documents, and pledged to
“work[ ] on this [with] DEA and FBI.”’ 87 De-
spite this pledge, it has produced no docu-
ments responsive to this subpoena category.
The Department has not informed the Com-
mittee that no documents exist responsive to
this schedule number.

17. Any investigative reports prepared by
the FBI or DEA relating to the individuals
described to Committee staff at the October
5, 2011, briefing at Justice Department head-
quarters as Target Number 1 and Target
Number 2.

Department Response: The Department ac-
knowledged that it ‘“‘think[s] we understand
this item.’’ 8 Despite this understanding, it
has produced no documents responsive to
this subpoena category. The Department has
not informed the Committee that no docu-
ments exist responsive to this schedule num-
ber.

18. All documents and communications in
the possession, custody or control of the
DEA referring or relating to Manuel Fabian
Celis-Acosta.

Department Response: The Department
agreed to ‘‘start with records regarding in-
formation that DEA shared with ATF about
Acosta, which we understand to be the focus
of your interest in this item.’’ 8% Despite this
understanding, the Department has produced
no documents responsive to this subpoena

8 ]d.
86 1d.
87]1d.
88 1d.
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category. The Department has not informed

the Committee that no documents exist re-

sponsive to this schedule number.

19. All documents and communications be-
tween and among FBI employees in Arizona
and the FBI Laboratory, including but not
limited to employees in the Firearms/
Toolmark Unit, referring or relating to the
firearms recovered during the course of the
investigation of Brian Terry’s death.

Department Response: The Department’s un-
derstanding was that ‘‘[the Committee’s]
focus here is how evidence was tagged at the
scene of Agent Terry’s murder, how evidence
was processed, how the FBI ballistics report
was prepared and what it means.”” 9 Despite
this clear understanding, the Department
has produced no documents responsive to
this subpoena category. The Department has
not informed the Committee that no docu-
ments exist responsive to this schedule num-
ber.

20. All agendas, meeting notes, meeting
minutes, and follow-up reports for the Attor-
ney General’s Advisory Committee of U.S.
Attorneys between March 1, 2009, and July
31, 2011, referring or relating to Operation
Fast and Furious.

Department Response: This category asks
for documents from the Attorney General’s
Advisory Committee within a clearly speci-
fied date range. Despite the fact that the De-
partment has acknowledged this category
“‘is clear,” the Department has produced no
documents responsive to this subpoena cat-
egory.?! The Department has not informed
the Committee that no documents exist re-
sponsive to this schedule number.

21. All weekly reports and memoranda for
the Attorney General, either directly or
through the Deputy Attorney General, from
any employee in the Criminal Division, ATF,
DEA, FBI, or the National Drug Intelligence
Center created between November 1, 2009 and
September 30, 2011.

Department Response: This category asks
for weekly reports and memoranda to the
Attorney General from five different Depart-
ment components ‘‘regarding ATF cases re
firearms trafficking.’’ 92 The Department has
produced some documents responsive to this
subpoena category.

22. All surveillance tapes recorded by pole
cameras inside the Lone Wolf Trading Co.
store between 12:00 a.m. on October 3, 2010,
and 12:00 a.m. on October 7, 2010.

Department Response: This category asks
for all ATF surveillance tapes from Lone
Wolf Trading Company between two speci-
fied dates in October 2010. Both the Com-
mittee and the Department ‘‘understand a
break-in occurred” at that time.% The De-
partment has produced no documents respon-
sive to this subpoena category. The Depart-
ment has not informed the Committee that
no documents exist responsive to this sched-
ule number.

C. ATTEMPTS OF ACCOMMODATION BY THE COM-
MITTEE, LACK OF COMPLIANCE BY THE JUS-
TICE DEPARTMENT
In public statements, the Department has

maintained that it remains committed to

“work[ing] to accommodate the Committee’s

legitimate oversight needs.””9¢ The Depart-

ment, however, believes it is the sole arbiter
of what is ‘‘legitimate.” In turn, the Com-
mittee has gone to great lengths to accom-
modate the Department’s interests as an Ex-

%0 Jd.

91]d.

92]d.

93 ]d.

9 Fast and Furious: Management Failures at the De-
partment of Justice: Hearing Before the H. Comm. on
Oversight and Gov’t Reform, 112th Cong. (Feb. 2, 2012)
(Statement of Hon. Eric H. Holder, Jr., Att’y Gen. of
the U.S.).
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ecutive Branch agency. Unfortunately, the
Department’s actions have not matched its
rhetoric. Instead, it has chosen to prolong
the investigation and impugn the motives of
the Committee. A statement the Attorney
General made at the February 2, 2012, hear-
ing was emblematic of the Department’s pos-
ture with respect to the investigation:

But I also think that if we are going to
really get ahead here, if we are really going
to make some progress, we need to put aside
the political gotcha games in an election
year and focus on matters that are ex-
tremely serious.%

This attitude with respect to a legitimate
congressional inquiry has permeated the De-
partment’s ranks. Had the Department dem-
onstrated a willingness to cooperate with
this investigation from the outset—instead
of attempting to cover up its own internal
mismanagement—this investigation likely
would have concluded well before the elec-
tion year even began. The Department has
intentionally withheld documents for
months, only to release a selected few on the
eve of the testimony of Department offi-
cials.®® The Department has impeded the
ability of a co-equal branch of government to
perform its constitutional duty to conduct
Executive Branch oversight. By any meas-
ure, it has obstructed and slowed the Com-
mittee’s work.

The Committee has been unfailingly pa-
tient in working with Department represent-
atives to obtain information the Committee
requires to complete its investigation. The
Department’s progress has been unaccept-
ably slow in responding to the October 12,
2011, subpoena issued to the Attorney Gen-
eral. Complying with the Committee’s sub-
poena is not optional. Indeed, the failure to
produce documents pursuant to a congres-
sional subpoena is a violation of federal
law.97 Because the Department has not cited
any legal authority as the basis for with-
holding documents pursuant to the subpoena
its efforts to accommodate the Committee’s
constitutional obligation to conduct over-
sight of the Executive Branch are incom-
plete.

1. IN CAMERA REVIEWS

In an attempt to accommodate the Justice
Department’s interests, Committee staff has
viewed documents responsive to the sub-
poena that the Department has identified as
sensitive in camera at Department head-
quarters. Committee staff has visited the De-
partment on April 12, May 4, June 17, Octo-
ber 12, and November 3, 2011, as well as on
January 30 and February 27, 2012 to view
these documents. Many of the documents
made available for in camera review, how-
ever, have been repetitive in nature. Many
other documents seemingly do not contain
any sensitive parts that require them to be
viewed in camera. Other documents are alto-
gether non-responsive to the subpoena.

Committee staff has spent dozens of hours
at Department headquarters reviewing these

9% ]d.

9%0n Friday January 27, 2012, just days before the
Attorney General testified before Congress, docu-
ments were delivered to the Senate Judiciary Com-
mittee so late in the evening that a disc of files had
to be slipped under the door. This is not only an ex-
treme inconvenience for congressional staff but also
deprives staff of the ability to review the materials
in a timely manner.

972 U.S.C. 192 states, in pertinent part:

Every person who having been summoned as a wit-
ness by the authority of either House of Congress to
give testimony or to produce papers upon any mat-
ter under inquiry before . . . any committee of ei-
ther House of Congress, willfully makes default . . .
shall be deemed guilty of a misdemeanor, punishable
by a fine of not more than $1,000 nor less than $100
and imprisonment in a common jail for not less than
one month nor more than twelve months.
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documents. In addition, the Department has
identified hundreds of other sensitive docu-
ments responsive to the subpoena, which it
refuses to make available even for in camera
review, instead withholding them from the
Committee altogether. The Committee has
made these accommodations to the Depart-
ment at the expense of not being able to
make these documents available for review
by Committee Members.
2. REDACTED DOCUMENTS

The Department has redacted varying por-
tions of many of the documents it has pro-
duced. These redactions purportedly protect
ongoing criminal investigations and prosecu-
tions, as well as other sensitive data. The
Department has so heavily redacted some
documents produced to Congress that they
are unintelligible. There appears to be no ob-
jective, consistent criteria delineating why
some documents were redacted, only pro-
vided in camera, or withheld entirely.

On the evening of May 2, 2011, Department
of Justice representatives notified the Com-
mittee that the Department was planning to
make approximately 400 pages of documents
available for an in camera review at its head-
quarters.8 Committee staff went to review
those documents on May 4, 2011, only to dis-
cover they were partially, or in some cases
almost completely, redacted. Since these
documents were only made available pursu-
ant to Committee’s first subpoena and only
on an in camera basis, redactions were inap-
propriate and unnecessary.

On June 14, 2011, the Department produced
65 pages of documents to the Committee in a
production labeled ‘‘Batch 4.”’99 Of these 65
pages, every single one was at least partially
redacted, 44 were completely redacted, and 61
had redactions covering more than half of
the page.

On July 18, 2011, after more than a month
of discussions between Committee and De-
partment staff, the Department finally in-
cluded a redaction code that identifies the
reason for each redaction within a docu-
ment.100 While the Department has used this
redaction code in subsequent document pro-
ductions to the Committee, documents pro-
duced and redacted prior to July 18, 2011, do
not have the benefit of associated redaction
codes for each redaction.

The Department has over-redacted certain
documents. The Committee has obtained
many of these documents through whistle-
blowers and has compared some of them with
those produced by the Department. In some
instances, the Department redacted more
text than necessary, making it unnecessarily
difficult and sometimes impossible for the
Committee, absent the documents provided
by whistleblowers, to investigate decisions
made by Department officials.

Further, any documents made available
pursuant to the Committee’s subpoenas must
not have any redactions. To fully and prop-
erly investigate the decisions made by De-
partment officials during Fast and Furious,
the Committee requires access to documents
in their entirety. The Department has not
complied with this requirement.

The Committee does recognize the impor-
tance of privacy interests and other legiti-
mate reasons the Department has for redact-
ing portions of documents produced to the
Committee. The Committee has attempted
to accommodate the Department’s stated
concerns related to documents it believes are
sensitive. The Committee intended to release
230 pages of documents in support of its July

9%8Letter from Ass’t Att’y Gen. Ronald Weich to
Chairman Darrell Issa (May 2, 2011).

Y Letter from Ass’t Att’y Gen. Ronald Weich to
Chairman Darrell Issa (June 14, 2011).

100 etter from Ass’t Att’y Gen. Ronald Weich to
Chairman Darrell Issa (July 18, 2011).
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26, 2011, report entitled The Department of
Justice’s Operation Fast and Furious: Fueling
Cartel Violence, and gave the Department an
opportunity to suggest its own redactions
before the documents became public.101
These actions are consistent with the Com-
mittee’s willingness to accommodate the De-
partment’s interests.

3. PRIVILEGE LOG

Mindful of the Justice Department’s pre-
rogatives as an Executive Branch agency,
the Committee has offered the opportunity
for the Department to prepare a privilege log
of documents responsive to the subpoena but
withheld from production. A privilege log
would outline the documents withheld and
the specific grounds for withholding. Such a
log would serve as the basis for negotiation
between the Committee and the Department
about prioritizing the documents for poten-
tial production.

On January 31, 2012, Chairman Issa wrote
to the Attorney General. He said:

Should you choose to continue to withhold
documents pursuant to the subpoena, you
must create a detailed privilege log explain-
ing why the Department is refusing to
produce each document. If the Department
continues to obstruct the congressional in-
quiry by not providing documents and infor-
mation, this Committee will have no alter-
native but to move forward with proceedings
to hold you in contempt of Congress.102

On February 14, 2012, Chairman Issa again
wrote to the Attorney General. He said:

We cannot wait any longer for the Depart-
ment’s cooperation. As such please specify a
date by which you expected the Department
to produce all documents responsive to the
subpoena. In addition, please specify a De-
partment representative who will interface
with the Committee for production purposes
. .. This person’s primary responsibility
should be to identify for the Committee all
documents the Department has determined
to be responsive to the subpoena but is refus-
ing to produce, and should provide a privi-
lege log of the documents delineating why
each one is being withheld from Congress.
Please direct this individual to produce this
log to the Committee without further
delay.103

On several occasions, Committee staff has
asked the Department to provide such a
privilege log, including a listing, category-
by-category, of documents the Department
has located pursuant to the subpoena and the
reason the Department will not produce
those documents. Despite these requests,
however, the Department has neither pro-
duced a privilege log nor responded to this
aspect of Chairman Issa’s letters of January
31, 2012, and February 14, 2012.

The Department has not informed the
Committee that it has been unable to locate
certain documents. This suggests that the
Department is not producing responsive doc-
uments in its possession. Since the Depart-
ment will not produce a privilege log, it has
failed to make a good faith effort to accom-
modate the Committee’s legitimate over-
sight interests.

4. ASSERTIONS OF NON-COMPLIANCE

The Committee’s investigation into Oper-
ation Fast and Furious is replete with in-

101 E-mail from Office of Leg. Affairs Staff, U.S.

Dep’t of Justice, to Staff, H. Comm. on Oversight
and Gov’t Reform (July 28, 2011).

102Letter from Chairman Darrell Issa to Att’y Gen.
Eric Holder (Jan. 31, 2012) [hereinafter Jan. 31 Let-
ter].

103 etter from Chairman Darrell Issa to Att’y Gen.
Eric Holder (Feb. 14, 2012) (emphasis in original)
[hereinafter Feb. 14 Letter].
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stances in which the Justice Department has
openly acknowledged it would not comply
with the Committee’s requests. These pro-
nouncements began with the March 31, 2011,
subpoena to the former Acting ATF Direc-
tor, continued through the Committee’s Oc-
tober 12, 2011, subpoena to the Attorney Gen-
eral, and persist to this day.

(a) March 31, 2011, Subpoena

On March 16, 2011, Chairman Issa sent a
letter to the then-Acting ATF Director re-
questing documents about Fast and Furi-
ous.10¢ Ag part of this request, Chairman Issa
asked for a ‘‘list of individuals responsible
for authorizing the decision to ‘walk’ guns to
Mexico in order to follow them and capture
a ‘bigger fish.””’105 On the afternoon of
March 30, 2011, the deadline given in Chair-
man Issa’s letter, Department staff partici-
pated in a conference call with Committee
staff. During that call, Department staff ex-
pressed a lack of understanding over the
meaning of the word ‘‘list.””106 Department
officials further informed Committee staff
that the Department would not produce doc-
uments by the deadline and were uncertain
when they would produce documents in the
future. Committee staff understood this re-
sponse to mean the Department did not in-
tend to cooperate with the Committee’s in-
vestigation.

The next day Chairman Issa authorized a
subpoena for the Acting ATF Director. The
following day, the Department wrote to
Chairman Issa. Assistant Attorney General
Ronald Weich wrote:

As you know, the Department has been
working with the Committee to provide doc-
uments responsive to its March 16 request to
the Bureau of Alcohol, Tobacco, Firearms
and Explosives. Yesterday, we informed
Committee staff that we intended to produce
a number of responsive documents within
the next week. As we explained, there are
some documents that we would be unable to
provide without compromising the Depart-
ment’s ongoing criminal investigation into
the death of Agent Brian Terry as well as
other investigations and prosecutions, but
we would seek to work productively with the
Committee to find other ways to be respon-
sive to its needs.107

Despite the Department’s stated intention
to produce documents within the next week,
it produced no documents for over two
months, until June 10, 2011. In the interim,
the Department made little effort to work
with the Committee to define the scope of
the documents required by the subpoena.

On April 8, 2011, the Department wrote to
Chairman Issa to inform the Committee that
it had located documents responsive to the
subpoena. Assistant Attorney General Weich
wrote that the Department did not plan to
share many of these materials with the Com-
mittee. His letter stated:

To date, our search has located several law
enforcement sensitive documents responsive
to the requests in your letter and the sub-
poena. We have substantial confidentiality
interests in these documents because they
contain information about ATEF strategies
and procedures that could be used by individ-
uals seeking to evade our law enforcement
efforts. We are prepared to make these docu-
ments, with some redactions, available for
review by Committee staff at the Depart-
ment. They will bear redactions to protect

104 Mar. 16 Letter, supra note 50.

105 [,

106 Teleconference between Committee Staff and U.S.
Dep’t of Justice Office of Leg. Affairs Staff (Mar. 30,
2011).

107Letter from Ass’t Att’y Gen. Ronald Weich to
Chairman Darrell Issa (Apr. 1, 2011).
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information about ongoing criminal inves-
tigations, investigative targets, internal de-
liberations about law enforcement options,
and communications with foreign govern-
ment representatives. In addition, we noti-
fied Committee staff that we have identified
certain publicly available documents that
are responsive. While our efforts to identify
responsive documents are continuing, many
of your requests seek records relating to on-
going criminal investigations. Based upon
the Department’s longstanding policy re-
garding the confidentiality of ongoing crimi-
nal investigations, we are not in a position
to disclose such documents, nor can we con-
firm or deny the existence of records in our
ongoing investigative files. This policy is
based on our strong need to protect the inde-
pendence and effectiveness of our law en-
forcement efforts.108

The letter cited prior Department policy in
support of its position of non-compliance:

We are dedicated to holding Agent Terry’s
killer or Kkillers responsible through the
criminal justice process that is currently un-
derway, but we are not in a position to pro-
vide additional information at this time re-
garding this active criminal investigation
for the reasons set forth above. . . .109

On June 14, 2011, after the Department had
produced 194 pages of non-public documents
pursuant to the subpoena, the Department
informed the Committee that it was delib-
erately withholding certain documents:

As with previous oversight matters, we
have not provided access to documents that
contain detailed information about our in-
vestigative activities where their disclosure
would harm our pending investigations and
prosecutions. This includes information that
would identify investigative subjects, sen-
sitive techniques, anticipated actions, and
other details that would assist individuals in
evading our law enforcement efforts. Our
judgments begin with the premise that we
will disclose as much as possible that is re-
sponsive to the Committee’s interests, con-
sistent with our responsibilities to bring to
justice those who are responsible for the
death of Agent Terry and those who violate
federal firearms laws.110

The June 14, 2011, letter arrived one day
after the Committee held a hearing featuring
constitutional experts discussing the legal
obligations of the Department to comply
with a congressional subpoena. The Depart-
ment’s letter did not address the views ex-
pressed at the hearing, instead reiterating
its internal policy. The letter noted that the
Department would not provide access to doc-
uments discussing its use of ‘‘sensitive tech-
niques”—even though these techniques were
central to the Committee’s investigation.

On July 5, 2011, Chairman Issa and Senator
Grassley wrote to the Department about se-
rious issues involving the lack of informa-
tion sharing among Department components,
in particular, between the FBI and DEA.111
These issues raised the possibility that the
Department had been deliberately con-
cealing information about Fast and Furious
from the Committee, including the roles of
its component agencies. The next day, the
Department responded. It wrote:

Your letter raises concerns about the al-
leged role of other agencies in matters that

108 etter from Ass’'t Atty’y Gen. Ronald Weich to
Chairman Darrell Issa (Apr. 8, 2011).

109 .

110Letter from Ass’t Att’y Gen. Ronald Weich to
Chairman Darrell Issa (Apr. 8, 2011).

1 Letter from Chairman Darrell Issa and Senator
Charles Grassley to Att’y Gen. Eric Holder (July 5,
2011).
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you say touch on Operation Fast and Furi-
ous. Chairman Issa’s staff previously raised
this issue with representatives of the Depart-
ment and it is my understanding that discus-
sions about whether and how to provide any
such sensitive law enforcement information
have been ongoing. . . .112

On July 11, 2011, Chairman Issa and Sen-
ator Grassley wrote to the FBI requesting
information on the issue of information
sharing within the Department. The letter
included a request for information relating
to the murder of Immigrations and Customs
Enforcement Agent Jaime Zapata.ll3 On Au-
gust 12, 2011, the FBI responded. It wrote:

Your letter also asks for specific informa-
tion related to the crime scene and events
leading to the murder of ICE Agent Jaime
Zapata in Mexico on February 15, 2011. As
you know, crime scene evidence and the cir-
cumstances of a crime are generally not
made public in an ongoing investigation.
Furthermore, the investigative reports of an
ongoing investigation are kept confidential
during the investigation to preserve the in-
tegrity of the investigation and to ensure its
successful conclusion. We regret that we can-
not provide more details about the investiga-
tion at this time, but we need to ensure all
appropriate steps are taken to protect the
integrity of the investigation.114

The FBI did not provide any documents to
the Committee regarding the information
sharing issues raised, though it did offer to
provide a briefing to staff. It delivered that
briefing nearly two months later, on October
5, 2011.

On October 11, 2011, the Department wrote
to Chairman Issa. The Department stated:

We believe that we have now substantially
concluded our efforts to respond to the Com-
mittee requests set forth in the subpoena
and the letter of June 8th.115

The Department was well aware that the
Committee was struggling to understand
how the Department created its February 4,
2011, letter to Senator Grassley, which the
Committee believed to contain false infor-
mation. To that end, the Department stated:

As we have previously explained to Com-
mittee staff, we have also withheld internal
communications that were generated in the
course of the Department’s effort to respond
to congressional and media inquiries about
Operation Fast and Furious. These records
were created in 2011, well after the comple-
tion of the investigative portion of Operation
Fast and Furious that the Committee has
been reviewing and after the charging deci-
sions reflected in the January 25, 2011, in-
dictments. Thus, they were not part of the
communications regarding the development
and implementation of the strategy deci-
sions that have been the focus of the Com-
mittee’s inquiry. It is longstanding Execu-
tive Branch practice not to disclose docu-
ments falling into this category because dis-
closure would implicate substantial Execu-
tive Branch confidentiality interests and
separation of powers principles. Disclosure
would have a chilling effect on agency offi-
cials’ deliberations about how to respond to
inquiries from Congress or the media. Such a
chill on internal communications would
interfere with our ability to respond as effec-

112 etter from Ass’t Att’y Gen. Ronald Weich to

Chairman Darrell Issa and Senator Charles Grassley
(July 6, 2011).

113 Mueller Letter, supra note 60.

14T etter from Stephen Kelley, Ass’t Dir., FBI Of-
fice of Congressional Affairs, to Chairman Darrell
Issa and Senator Charles Grassley (Aug. 12, 2011).

1150ct. 11 Letter, supra note 57.
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tively and efficiently as possible to congres-
sional oversight requests.116

The next day, the Committee issued a sub-
poena to Attorney General Holder.

(b) October 12, 2011, Subpoena

On October 31, 2011, the Department pro-
duced its first batch of documents pursuant
to the Committee’s October 12, 2011, sub-
poena.ll” This production consisted of 652
pages. Of these 652 pages, 116 were about the
Kingery case, a case that the Department
wanted to highlight in an attempt to dis-
credit some of the original Fast and Furious
whistleblowers. Twenty-eight additional
pages were about an operation from the prior
administration, the Hernandez case, and 245
pages were about another operation from the
prior administration, Operation Wide Re-
ceiver.

Although the subpoena covered documents
from the Hernandez and Wide Receiver cases,
their inclusion into the first production
batch under the subpoena was indicative of
the Department’s strategy in responding to
the subpoena. The Department briefed the
press on these documents at the same time
as it produced them to the Committee. The
Department seemed more interested in spin
control than in complying with the congres-
sional subpoena. Sixty percent of the docu-
ments in this first production were related
to either Kingery, Hernandez, or Wide Re-
ceiver, and therefore, unrelated to the grava-
men of the Committee’s investigation into
Fast and Furious.

On December 2, 2011, shortly before the At-
torney General’s testimony before the House
Judiciary Committee, the Department pro-
duced 1,364 pages of documents pertaining to
the creation of its February 4, 2011, letter.118
Despite its statements in the October 11,
2011, letter, the Department, through a letter
from Deputy Attorney General James Cole,
publicly admitted under pressure its obvious
misstatements, formally acknowledging that
the February 4, 2011, letter ‘‘contains inac-
curacies.” 119

On December 13, 2011, on the eve of the
Committee’s interview with Gary Grindler,
Chief of Staff to the Attorney General, the
Department produced 19 pages of responsive
documents.120

On January 5, 2012, the Department pro-
duced 482 pages of documents responsive to
the subpoena.l?2l Of these 482 pages, 304 of
them, or 63 percent, were related to the Wide
Receiver case. This production brought the
total number of pages produced pursuant to
Wide Receiver to 549, nearly 100 more than
the Department had produced at that time
regarding Fast and Furious in three docu-
ment productions.

On January 27, 2012, the Department pro-
duced 486 pages of documents pursuant to
the October 12, 2011, subpoena.l?2 In its cover
letter, the Department stated, ‘‘[t]he major-
ity of materials produced today are respon-
sive to items 7, 11 and 12 of your October 11
subpoena.” There are no documents in the
production, however, responsive to items 7(b)
or 11(b)(i-v). The Department wrote in its
January 27 cover letter:

We are producing or making available for
review materials that are responsive to these

116 [,

117Q0ct. 31 Letter, supra note 59.

118Letter from Deputy Att’y Gen. James Cole to
Chairman Darrell Issa and Senator Charles Grassley
(Dec. 2, 2011).

119 Id.

120 Letter from Ass’'t Att’y Gen. Ronald Weich to
Chairman Darrell Issa and Senator Charles Grassley
(Dec. 13, 2011).

121 etter from Ass’t Att’y Gen. Ronald Weich to
Chairman Darrell Issa (Jan. 5, 2012).

122Cole Letter, supra note 37.
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items, most of which pertain to the specific
investigations that we have already identi-
fied to the Committee. We are not, however,
providing materials pertaining to other mat-
ters, such as documents regarding ATF cases
that do not appear to involve the inappro-
priate tactics under review by the Com-
mittee; non-ATF cases, except for certain in-
formation relating to the death of Customs
and Border Protection Agent Brian Terry;
administrative matters; and personal
records.123

The Department refused to produce docu-
ments pursuant to the subpoena regarding
investigations that it had not previously
specified to the Committee, or investigations
that ‘‘do not appear’” to involve inappro-
priate tactics. In doing so, the Department
made itself the sole arbiter of the Commit-
tee’s investigative interests, as well as of the
use of ‘“‘inappropriate’ tactics. The Depart-
ment has prevented Congress from executing
its constitutionally mandated oversight
function, preferring instead to self-regulate.

The October 12, 2011, subpoena, however,
covers all investigations in which ATF failed
to interdict weapons that had been illegally
purchased or transferred—not just those
cases previously identified by the Depart-
ment. The subpoena does not give the De-
partment the authority to define which tac-
tics are inappropriate. Rather, the language
in sections 4 and 5 of the subpoena schedule
is clear. The Department’s refusal to cooper-
ate on this front and only produce docu-
ments about investigations that it had pre-
viously identified—documents that support
the Department’s press strategy—is in viola-
tion of its obligation to cooperate with con-
gressional oversight.

On January 31, 2012, Chairman Issa again
wrote to the Attorney General, this time
asking that the Department produce all doc-
uments pursuant to the subpoena by Feb-
ruary 9, 2012.12¢ The following day, the De-
partment responded. It stated:

Your most recent letter asks that we com-
plete the production process under the Octo-
ber 11, 2011, subpoena by February 9, 2012.
The broad scope of the Committee’s requests
and the volume or material to be collected,
processed and reviewed in response make it
impossible to meet that deadline, despite our
good faith efforts. We will continue in good
faith to produce materials, but it simply will
not be possible to finish the collection, proc-
essing and review of materials by the date
sought in your most recent letter.125

Yet, as discussed in Section V.B above, the
Department was acutely aware in October
2011, approximately three months earlier, ex-
actly what categories of documents the Com-
mittee was seeking. In response to the sub-
poena, the Department had, up to February
1, 2012, produced more documents relating to
a single operation years before Fast and Fu-
rious even began than it had relating to Op-
eration Fast and Furious itself.

On February 16, 2012, the Department pro-
duced 304 pages of documents pursuant to
the subpoena.l26 The production included
nearly 60 pages of publicly available and pre-
viously produced information, as well as
other documents previously produced to the
Committee.

On February 27, 2012, the Department pro-
duced eight pages pursuant to the sub-

123 Id.

124 Jan. 31 Letter, supra note 102.

125 Letter from Deputy Att’y Gen. James Cole to
Chairman Darrell Issa (Feb. 1, 2012) [hereinafter Feb.
1 Letter].

126 etter from Ass’t Att’y Gen. Ronald Weich to
Chairman Darrell Issa (Feb. 16, 2012) [hereinafter
Feb. 16 Letter].
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poena.l2” These eight pages, given to the
Committee by a whistleblower ten months
earlier, were produced only because a tran-
scribed interview with a former Associate
Deputy Attorney General was to take place
the next day.

On March 2, 2012, the Department produced
26 pages of documents pursuant to the Octo-
ber 12, 2011, subpoena.!28 Five of these docu-
ments were about the Kingery case. Four-
teen documents—over half of the produc-
tion—related to Wide Receiver. Seven pages
were duplicate copies of a press release al-
ready produced to the Committee.

On March 16, 2012, the Department pro-
duced 357 pages of documents pursuant to
the subpoena. Three hundred seven of these
pages, or 86 percent, related to the Her-
nandez and Medrano cases from the prior Ad-
ministration. Twenty other pages had been
previously produced by the Department, and
seven pages were publicly available on the
Justice Department’s website.

On April 3, 2012, the Department produced
116 pages of documents pursuant to the sub-
poena. Forty four of these pages, or 38 per-
cent, related to cases other than Fast and
Furious. On April 19, 2012, the Department
produced 188 pages of documents pursuant to
the subpoena.

On May 15, 2012, the Department produced
29 pages of documents pursuant to the sub-
poena. Ten of these pages, or 36 percent, re-
lated to cases other than Fast and Furious.

The Department has produced a total of
6,988 pages to the Committee to date.l2®
Though the Department recently stated that
it has ‘‘provided documents to the Com-
mittee at least twice every month since late
last year,” the Department has not produced
any documents to the Committee in over 30
days.130
(c) Post-February 4, 2011, Documents

Many of the documents the October 12,
2011, subpoena requires were created or pro-
duced after February 4, 2011. The Depart-
ment first responded to Congress about Fast
and Furious on this date. The Department
has steadfastly refused to make any docu-
ments created after February 4, 2011, avail-
able to the Committee.

The Department’s actions following the
February 4, 2011, letter to Senator Grassley
are crucial in determining how it responded
to the serious allegations raised by the whis-
tleblowers. The October 12, 2011, subpoena
covers documents that would help Congress
understand what the Department knew
about Fast and Furious, including when and
how it discovered its February 4 letter was
false, and the Department’s efforts to con-
ceal that information from Congress and the
public. Such documents would include those
relating to actions the Department took to
silence or retaliate against Fast and Furious
whistleblowers and to find out what had hap-
pened, and how the Department assessed the
culpability of those involved in the program.

The Attorney General first expressed the
Department’s position regarding documents
created after February 4, 2011, in his testi-
mony before the House Judiciary Committee
on December 8, 2011. In no uncertain terms,
he stated:

[W]ith regard to the Justice Department as
a whole—and I'm certainly a member of the
Justice Department—we will not provide
memos after February the 4th . . . e-mails,

127Letter from Ass’t Att’y Gen. Ronald Weich to

Chairman Darrell Issa (Feb. 27, 2012).

128 etter from Ass’t Att’y Gen. Ronald Weich to
Chairman Darrell Issa (Mar. 2, 2012).

129The most recent production by the Department,
on May 15, 2012, ended with Bates number HOGR
006988.

130 May 15 Cole Letter, supra note 69.
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memos—consistent with the way in which
the Department of Justice has always con-
ducted itself in its interactions.13t

He again impressed this point upon Com-
mittee Members later in the hearing:

Well, with the regard to provision of e-
mails, I thought I’ve made it clear that after
February the 4th it is not our intention to
provide e-mail information consistent with
the way in which the Justice Department
has always conducted itself.132

The Department reiterated this position
less than a week later in a December 14, 2011,
transcribed interview of Gary Grindler, the
Attorney General’s Chief of Staff. Depart-
ment counsel broadened the Department’s
position with respect to sharing documents
created after February 4, 2011, in refusing to
allow Grindler to answer any questions re-
lating to conversations that he had with
anyone in the Department regarding Fast
and Furious after February 4, 2011. Grindler
stated:

What I am saying is that the Attorney
General made it clear at his testimony last
week that we are not providing information
to the committee subsequent to the Feb-
ruary 4th letter.133

Department counsel expanded the position
the Attorney General articulated regarding
documentary evidence at the House Judici-
ary Committee hearing to include testi-
monial evidence as well.13¢ Given the initial
response by the Department to the congres-
sional inquiry into Fast and Furious, the
comments by Department counsel created a
barrier preventing Congress from obtaining
vital information about Fast and Furious.

The Department has maintained this posi-
tion during additional transcribed inter-
views. In an interview with Deputy Assistant
Attorney General Jason Weinstein on Janu-
ary 10, 2012, Department counsel prohibited
him from responding to an entire line of
questioning about his interactions with the
Arizona U.S. Attorney’s Office because it
“implicates the post-February 4th pe-
riod.” 135

Understanding the post-February 4th pe-
riod is critical to the Committee’s investiga-
tion. Furthermore, documents from this pe-
riod are responsive to the October 12, 2011,
subpoena. For example, following the Feb-
ruary 4, 2011, letter, Jason Weinstein, at the
behest of Assistant Attorney General Breuer,
prepared an analytical review of Fast and
Furious.136 Weinstein interviewed Emory
Hurley and Patrick Cunningham of the Ari-
zona U.S. Attorney’s office as part of this re-
view.137 The document that resulted from
Weinstein’s analysis specifically discussed
issues relevant to the Committee’s inquiry.
To date, the Department has not produced
documents related to Weinstein’s review to
the Committee.

Chairman Issa has sent several letters urg-
ing the Department to produce documents
pertaining to the Fast and Furious from the
post-indictment period, and raising the pos-
sibility of contempt if the Attorney General
chose not to comply. Initially, the Depart-
ment refused to produce any documents cre-
ated after January 25, 2011, the date that the

131 Quersight Hearing on the United States Department
of Justice: Hearing Before the H. Comm. on the Judici-
ary, 112th Cong. (Dec. 8, 2011) (Test. of Hon. Eric H.
Holder, Jr., Att’y Gen. of the U.S.).

132 Id'

133 Transcribed Interview of Gary Grindler, Chief of
Staff to the Att’y Gen., at 22 (Dec. 14, 2011) [herein-
after Grindler Tr.].

134 I,

135 Transcribed Interview of Jason Weinstein, Dep-
uty Ass’t Att’y Gen. at 177 (Jan. 10, 2012).

136 Transcribed Interview of Dennis K. Burke at
158-60 (Dec. 13, 2011).

137 ]d. at 158-59.



June 28, 2012

case was unsealed. On November 9, 2011,
Chairman Issa wrote to the Department:

Over the past six months, Senator Grassley
and I have asked for this information on
many occasions, and each time we have been
told it would not be produced. This informa-
tion is covered by the subpoena served on the
Attorney General on October 12, 2011, and I
expect it to be produced no later than
Wednesday, November 16, at 5:00 p.m. Failure
to comply with this request will leave me
with no other alternative than the use of

compulsory process to obtain your testi-
mony under oath.
* * * * * *

*

Understanding the Department’s actions
after Congress started asking questions
about Fast and Furious is crucial. As you
know, substantial effort was expended to
hide the actions of the Department from
Congress . . . I expect nothing less than full
compliance with all aspects of the subpoena,
including complete production of documents
created after the indictments were unsealed
on January 25, 2011.138

On December 2, 2011, the Department pro-
duced documents pertaining to its February
4, 2011, response to Senator Grassley. When
the Attorney General testified before Con-
gress on December 8, 2011, he created a new
cutoff date of February 4, 2011, after which
no documents would be produced to Con-
gress, despite the fact that such documents
were covered by the October 12, 2011, sub-
poena. In support of this position regarding
post-February 4, 2011, documents, in tran-
scribed interviews, Department representa-
tives have asserted a ‘‘separation of powers”’
privilege without further explanation or ci-
tation to legal authority.13® The Department
has not cited any legal authority to support
this new, extremely broad assertion of privi-
lege.

On January 31, 2012, Chairman Issa wrote
to the Attorney General about this new, ar-
bitrary date created by the Department, and
raised the possibility of contempt:

In short, the Committee requires full com-
pliance with all aspects of the subpoena, in-
cluding complete production of documents
created after the Department’s February 4,
2011, letter. . . . If the Department continues
to obstruct the congressional inquiry by not
providing documents and information, this
Committee will have no alternative but to
move forward with proceedings to hold you
in contempt of Congress.140

The Department responded the following
day. It said:

To the extent responsive materials exist
that post-date congressional review of this
matter and were not generated in that con-
text or to respond to media inquiries, and
likewise do not implicate other recognized
Department interests in confidentiality (for
example, matters occurring before a grand
jury, investigative activities under seal or
the disclosure of which is prohibited by law,
core investigative information, or matters
reflecting internal Department delibera-
tions), we intend to provide them.141

The Department quoted from its October
11, 2011, letter, stating:

[Als we have previously explained to Com-
mittee staff, we have also withheld internal
communications that were generated in the
course of the Department’s effort to respond

138Letter from Chairman Darrell Issa to Ass’t
Att’y Gen. Ronald Weich (Nov. 9, 2011).

139 See, e.g., Grindler Tr. at 22.

140 Jan. 31 Letter, supra note 102.

141 Feb. 1 Letter, supra note 125.
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to congressional and media inquiries about
Operation Fast and Furious. These records
were created in 2011, well after the comple-
tion of the investigative portion of Operation
Fast and Furious that the Committee has
been reviewing and after the charging deci-
sions reflected in the January 25, 2011, in-
dictments. Thus, they were not part of the
communications regarding the development
and implementation of the strategy deci-
sions that have been the focus of the Com-
mittee’s inquiry. It is longstanding Execu-
tive Branch practice not to disclose docu-
ments falling into this category because dis-
closure would implicate substantial Execu-
tive Branch confidentiality interests and
separation of powers principles. Disclosure
would have a chilling effect on agency offi-
cials’ deliberations about how to respond to
inquiries from Congress or the media. Such a
chill on internal communications would
interfere with our ability to respond as effec-
tively and efficiently as possible to congres-
sional oversight requests.142

On February 14, 2012, Chairman Issa again
wrote to the Department regarding post-Feb-
ruary 4, 2011, documents, and again raised
the possibility of contempt:

Complying with the Committee’s subpoena
is not optional. Indeed, the failure to
produce documents pursuant to a congres-
sional subpoena is a violation of federal law.
The Department’s letter suggests that its
failure to produce, among other things, ‘‘de-
liberative documents and other internal
communications generated in response to
congressional oversight requests’ is based on
the premise that ‘‘disclosure would com-
promise substantial separation of powers
principles and Executive Branch confiden-
tiality interests.” Your February 4, 2011, cut-
off date of providing documents to the Com-
mittee is entirely arbitrary, and comes from
a ‘‘separation of powers’ privilege that does
not actually exist.

You cite no legal authority to support your
new, extremely broad assertion. To the con-
trary, as you know, Congress possesses the
“power of inquiry.” Furthermore, ‘‘the
issuance of a subpoena pursuant to an au-
thorized investigation is ... an indispen-
sable ingredient of lawmaking.”” Because the
Department has not cited any legal author-
ity as the basis for withholding documents,
or provided the Committee with a privilege
log with respect to documents withheld, its
efforts to accommodate the Committee’s
constitutional obligation to conduct over-
sight of the Executive Branch are incom-
plete.143
* * * * * *

*

Please specify a date by which you expect
the Department to produce all documents re-
sponsive to the subpoena. In addition, please
specify a Department representative who
will interface with the Committee for pro-
duction purposes. This individual should also
serve as the conduit for dealing with possible
contempt proceedings, should the Depart-
ment continue to ignore the Committee’s
subpoena,.14¢

On February 16, 2012, the Department re-
sponded. The response did not address the
post-February 4, 2011, documents, nor did it
address the possibility of contempt. The De-
partment’s letter stated:

We have produced documents to the Com-
mittee on a rolling basis; since late last year
these productions have occurred approxi-
mately twice a month. It is our intent to ad-

142 Id
143 Feb. 14 Letter, supra note 103.
144 Jd (emphasis in original).
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here to this rolling production schedule until
we have completed the process of producing
all responsive documents to which the Com-
mittee is entitled, consistent with the long-
standing policies of the Executive Branch
across administrations of both parties. More-
over, we intend to send a letter soon memo-
rializing our discussions with your staff
about the status of our production of docu-
ments within the various categories of the
subpoena.

Our efforts to cooperate with the Com-
mittee have been a significant undertaking,
involving a great deal of hard work by a
large number of Department employees. The
Department has been committed to pro-
viding the documents and information nec-
essary to allow the Committee to satisfy its
core oversight interests regarding the use of
inappropriate tactics in Fast and Furious.

The Department, however, has yet to
produce any documents pursuant to the sub-
poena created after February 4, 2011. Despite
warnings by Chairman Issa that the Com-
mittee would initiate contempt if the De-
partment failed to comply with the sub-
poena, the Department has refused to
produce documents.

(d) Interview Requests

In addition to the October 12, 2011, sub-
poena, the Committee has requested to inter-
view key individuals in Operation Fast and
Furious and related programs. The Com-
mittee accommodated the Department’s re-
quest to delay an interview with Hope
MacAllister, the lead case agent for Oper-
ation Fast and Furious, despite her vast
knowledge of the program. The Committee
agreed to this accommodation due to the De-
partment’s expressed concern about inter-
viewing a key witness prior to trial.

Throughout the investigation, the Depart-
ment has had an evolving policy with regard
to witnesses that excluded ever-broader cat-
egories of witnesses from participating in
volunteer interviews. The Department first
refused to allow line attorneys to testify in
transcribed interviews, and then it prevented
first-line supervisors from testifying. Next,
the Department refused to make Senate-con-
firmed Department officials available for
transcribed interviews. One such Senate-con-
firmed official, Assistant Attorney General
Lanny Breuer, is a central focus in the Com-
mittee’s investigation. On February 16, 2012,
the Department retreated somewhat from its
position, noting in a letter to the Committee
that it was ‘‘prepared to work with [the
Committee] to find a mutually agreeable
date for [Breuer] to appear and answer the
Committee’s questions, whether or not that
appearance is public.”’145 The Department
has urged the Committee to reconsider this
interview request.

While the Department has facilitated a
dozen interviews to avoid compulsory deposi-
tions, there have been several instances in
which the Department has refused to cooper-
ate with the Committee in scheduling inter-
views. The Department has stated that it
would not make available certain individuals
that the Committee has requested to inter-
view. On December 6, 2011, the Department
wrote:

We would like to defer any final decisions
about the Committee’s request for Mr.
Swartz’s interview until we have identified
any responsive documents, some of which
may implicate equities of another agency.
The remaining employees you have asked to
interview are all career employees who are
either line prosecutors or first- or second-
level supervisors. James Trusty and Michael
Morrissey were first-level supervisors during

145 Feb. 16 Letter, supra note 126.
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the time period covered by the Fast and Fu-
rious investigation, and Kevin Carwile was a
second-level supervisor. The remaining three
employees you have asked to interview—
Emory Hurley, Serra Tsethlikai, and Joseph
Cooley—are line prosecutors. We are not pre-
pared to make any of these attorneys avail-
able for interviews.146

The Department did, however, make Pat-
rick Cunningham, Chief of the Criminal Di-
vision for the U.S. Attorney’s Office in Ari-
zona, available for an interview. The Com-
mittee had been requesting to interview
Cunningham since summer 2011. The Depart-
ment finally allowed access to Cunningham
for an interview in December 2011.
Cunningham chose to retain private counsel
instead of Department counsel. On January
17, 2012, Cunningham canceled his interview
scheduled for the Committee on January 19,
2012.

Chairman Issa issued a subpoena to
Cunningham to appear for a deposition on
January 24, 2012. In a letter dated January
19, 2012, Cunningham’s counsel informed the
Committee that Cunningham would ‘‘assert
his constitutional privilege not to be com-
pelled to be a witness against himself.”’ 147 On
January 24, 2012, Chairman Issa wrote to the
Attorney General to express that the ab-
sence of Cunningham’s testimony would
make it ‘‘difficult to gauge the veracity of
some of the Department’s claims” regarding
Fast and Furious.148

On January 27, 2012, Cunningham left the
Department of Justice. After months of
Committee requests, the Department finally
made him available for an interview just be-
fore he left the Department. The actions of
the Department in delaying the interview
and Cunningham’s own assertion of the Fifth
Amendment privilege delayed and denied the
Committee the benefit of his testimony.

5. FAILURE TO TURN OVER DOCUMENTS

The Department has failed to turn over
any documents pertaining to three main cat-
egories contained in the October 12, 2011,
subpoena.

(a) Who at Justice Department Headquarters
Should Have Known of the Reckless Tactics

The Committee is seeking documents re-
lating to who had access to information
about the objectionable tactics used in Oper-
ation Fast and Furious, who approved the
use of these tactics, and what information
was available to those individuals when they
approved the tactics. Documents that whis-
tleblowers have provided to the Committee
indicate that those officials were the senior
officials in the Criminal Division, including
Lanny Breuer and one of his top deputies,
Jason Weinstein.

Documents in this category include those
relating to the preparation of the wiretap ap-
plications, as well as certain ATF, DEA, and
FBI Reports of Investigation. Key decision
makers at Justice Department headquarters
relied on these and other documents to ap-
prove the investigation.

(b) How the Department Concluded that Fast
and Furious was ‘“‘Fundamentally Flawed’

The Committee requires documents from
the Department relating to how officials
learned about whistleblower allegations and
what actions they took as a result. The Com-
mittee is investigating not just management
of Operation Fast and Furious, but also the
Department’s efforts to slow and otherwise
interfere with the Committee’s investiga-
tion.

146 Dec. 6 Letter, supra note 64.
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For months after the congressional inquiry
began, the Department refused to acknowl-
edge that anything improper occurred during
Fast and Furious. At a May 5, 2011, meeting
with Committee staff, a Department rep-
resentative first acknowledged that ‘‘there’s
a there, there.” The Attorney General ac-
knowledged publicly that Fast and Furious
was ‘‘fundamentally flawed’> on October 7,
2011. On December 2, 2011, the Department fi-
nally admitted that its February 4, 2011, let-
ter to Senator Grassley contained false in-
formation—something Congress had been
telling the Department for over seven
months.

Documents in this category include those
that explain how the Department responded
to the crisis in the wake of the death of U.S.
Border Patrol Agent Brian Terry. These doc-
uments will reveal when the Department re-
alized it had a problem, and what actions it
took to resolve that problem. These docu-
ments will also show whether senior Depart-
ment officials were surprised to learn that
gunwalking occurred during Fast and Furi-
ous, or if they already knew that to be the
case. These documents will also identify who
at the Department was responsible for au-
thorizing retaliation against the whistle-
blowers. The documents may also show the
Department’s assignment of responsibility to
officials who knew about the reckless con-
duct or were negligent during Fast and Furi-
ous.

(c) How the Inter-Agency Task Force Failed

The Organized Crime Drug Enforcement
Task Force (OCDETF) program was created
to coordinate inter-agency information shar-
ing. As early as December 2009, the DEA
shared information with ATF that should
have led to arrests and the identification of
the gun trafficking network that Fast and
Furious sought to uncover. The Committee
has received information suggesting that,
after arrests were made one year later, ATF
discovered that two Mexican drug cartel as-
sociates at the top of the Fast and Furious
network had been designated as national se-
curity assets by the FBI, and at times have
been paid FBI informants. Because of this
cooperation, these associates are considered
by some to be unindictable.

Documents in this category will reveal the
extent of the lack of information-sharing
among DEA, FBI, and ATF. Although the
Deputy Attorney General is aware of this
problem, he has expressed little interest in
resolving it.

VI. ADDITIONAL ACCOMMODATIONS BY
THE COMMITTEE

As discussed above in Section V.C.5, the
Department has failed to turn over any docu-
ments responsive to three main categories
covered by the October 12, 2011, subpoena:

(a) Who at Justice Department Head-
quarters Should Have Known of the Reckless
Tactics;

(b) How the Department Concluded that
Fast and Furious was ‘‘Fundamentally
Flawed’’; and,

(c) How the Inter-Agency Task Force
Failed.

The Committee notified the Justice De-
partment on multiple occasions that its fail-
ure to produce any documents responsive to
these three categories would force the Com-
mittee to begin contempt proceedings
against the Attorney General.

On May 18, 2012, Chairman Issa, along with
Speaker John Boehner, Majority Leader Eric
Cantor, and Majority Whip Kevin McCarthy,
wrote a letter to the Attorney General. As
an accommodation to the Department, the
letter offered to narrow the scope of docu-
ments the Department needed to provide in
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order to avoid contempt proceedings. 149 Doc-
uments in category (c) are outside the scope
of the narrowed request, and so the Depart-
ment no longer needed to produce them to
avoid contempt proceedings, even though
such documents are covered by the October
12, 2011, subpoena.

The Committee also obtained copies of
wiretap applications authorized by senior
Department officials during Operation Fast
and Furious. These documents, given to the
Committee by whistleblowers, shined light
on category (a). Still, many subpoenaed doc-
uments under this category have been delib-
erately withheld by the Department. These
documents are critical to understanding who
is responsible for failing to promptly stop
Fast and Furious. The Department has cited
such documents as ‘‘core investigative’’ ma-
terials that pertain to ‘“‘pending law enforce-
ment matters.””150 To accommodate the De-
partment’s interest in successfully pros-
ecuting criminal defendants in this case, the
Committee is willing to accept production of
these documents after the current prosecu-
tions of the 20 straw purchasers indicted in
January 2011, have concluded at the trial
level. This deferment should in no way be in-
terpreted as the Committee ceding its legiti-
mate right to receive these documents, but
instead solely as an accommodation meant
to alleviate the Department’s concerns about
preserving the integrity of the ongoing pros-
ecutions.

In addition to deferring production of cat-
egory (a) documents, the Committee is also
willing to view these documents in camera
with limited redactions. These accommoda-
tions represent a significant commitment on
the part of the Committee to negotiating in
good faith to avoid contempt.

Unlike documents in category (a), the De-
partment has no legitimate interest in lim-
iting the Committee’s access to documents
in category (b). On February 4, 2011, the De-
partment wrote a letter to Congress cat-
egorically denying that gunwalking had oc-
curred. This letter was false. Still, it was not
withdrawn until December 2011. The Com-
mittee has a right to know how the Depart-
ment learned that gunwalking did in fact
occur, and how it handled the fallout inter-
nally. The deliberative process privilege is
not recognized by Congress as a matter of
law and precedent. By sending a letter that
contained false and misleading statements,
the Department forfeited any reasonable ex-
pectation that the Committee would accom-
modate its interest in withholding delibera-
tive process documents.

On June 20, 2012, minutes before the start
of the Committee’s meeting to consider a
resolution holding the Attorney General in
contempt, the Committee received a letter
from Deputy Attorney General James Cole
claiming that the President asserted execu-
tive privilege over certain documents cov-
ered by the subpoena. The Committee has a
number of concerns about the validity of this
assertion:

1. The assertion was transparently not a
valid claim of privilege given its last minute
nature;

2. The assertion was obstructive given that
it could have and should have been asserted
months ago, but was not until literally the
day of the contempt mark-up;

3. The assertion is eight months late. It
should have been made by October 25, 2011,
the subpoena return date;

4. To this moment, the President himself
has not indicated that he is asserting execu-
tive privilege;

5. The assertion is transparently invalid in
that it is not credible that every document

19T etter from Speaker John Boehner et al. to
Att’y Gen. Eric Holder (May 18, 2012).
150 May 15 Cole Letter, supra note 69.
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withheld involves a ‘‘communication[ ] au-
thored or solicited and received by those
members of an immediate White House ad-
viser’s staff who have broad and significant
responsibility for investigating and formu-
lating the advice to be given the President
on the particular matter to which the com-
munications relate,’’; 151

6. The assertion is transparently invalid
where the Justice Department has provided
no details by which the Committee might
evaluate the applicability of the privilege,
such as the senders and recipients of the doc-
uments;

7. Even if the privilege were valid as an ini-
tial matter, which it is not, it certainly has
been overcome here, as: (i) the Committee
has demonstrated a sufficient need for the
documents as they are likely to contain evi-
dence important to the Committee’s inquiry
and (ii) the documents sought cannot be ob-
tained any other way. The Committee has
spent 16 months investigating, talking to
dozens of individuals, and collecting docu-
ments from many sources. The remaining
documents are ones uniquely in the posses-
sion of the Justice Department; and,

8. Without these documents, the Commit-
tee’s important legislative work will con-
tinue to be stymied. The documents are nec-
essary to evaluate what government reform
is necessary within the Justice Department
to avoid the problems uncovered by the in-
vestigation in the future.

The President has now asserted executive
privilege. This assertion, however, does not
change the fact that Attorney General Eric
Holder Jr. is in contempt of Congress today
for failing to turn over lawfully subpoenaed
documents explaining the Department’s role
in withdrawing the false letter it sent to
Congress.

VII. HISTORICAL PERSPECTIVES ON
CONTEMPT

Contempt proceedings in Congress date
back over 215 years. These proceedings pro-
vide Congress a valuable mechanism for ad-
judicating its interests. Congressional his-
tory is replete with examples of the pursuit
of contempt proceedings by House commit-
tees when faced with strident resistance to
their constitutional authority to exercise in-
vestigative power.

A. PAST INSTANCES OF CONTEMPT

Congress first exercised its contempt au-
thority in 1795 when three Members of the
House charged two businessmen, Robert
Randall and Charles Whitney, with offering
bribes in exchange for the passage of legisla-
tion granting Randall and his business part-
ners several million acres bordering Lake
Erie. 152 This first contempt proceeding began
with a resolution by the House deeming the
allegations were adequate ‘‘evidence of an
attempt to corrupt,” and the House reported
a corresponding resolution that was referred
to a special committee.1%3 The special com-
mittee reported a resolution recommending
formal proceedings against Randall and
Whitney ‘‘at the bar of the House.’’ 154

The House adopted the committee resolu-
tion which laid out the procedure for the
contempt proceeding. Interrogatories were
exchanged, testimony was received, Randall
and Whitney were provided counsel, and at
the conclusion, on January 4, 1796, the House
voted 78-17 to adopt a resolution finding
Randall guilty of contempt.1% As punish-

151In re Sealed Case, 121 F.3d 729, 752 (D.C. Cir
1997).

152 Todd Garvey & Alissa M. Dolan, Congressional Re-
search Service, Congress’s Contempt Power: Law, His-
tory, Practice, & Procedure, no. RL34097, Apr. 15, 2008
[hereinafter CRS Contempt Report].

153 Id

154 Id

155 .
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ment Randall was ‘“‘ordered [ ] to be brought
to the bar, reprimanded by the Speaker, and
held in custody until further resolution of
the House.’1%6 Randall was detained until
January 13, 1796, when the House passed a
resolution discharging him.1%” In contrast,
Whitney ‘‘was absolved of any wrongdoing,”’
since his actions were against a ‘‘member-
elect” and occurred ‘‘away from the seat of
government.’’ 158

Congressional records do not demonstrate
any question or hesitation regarding wheth-
er Congress possesses the power to hold indi-
viduals in contempt.15® Moreover, there was
no question that Congress could punish a
non-Member for contempt.160 Since the first
contempt proceeding, numerous congres-
sional committees have pursued contempt
against obstinate administration officials as
well as private citizens who failed to cooper-
ate with congressional investigations.161
Since the first proceeding against Randall
and Whitney, House committees, whether
standing or select, have served as the vehicle
used to lay the foundation for contempt pro-
ceedings in the House.162

On August 3, 1983, the House passed a privi-
leged resolution citing Environmental Pro-
tection Agency Administrator Anne Gorsuch
Burford with contempt of Congress for fail-
ing to produce documents to a House sub-
committee pursuant to a subpoena.l63 This
was the first occasion the House cited a cabi-
net-level executive branch member for con-
tempt of Congress.1®¢ A subsequent agree-
ment between the House and the Adminis-
trator, as well as prosecutorial discretion,
was the base for not enforcing the contempt
citation against Burford.165

Within the past fifteen years the Com-
mittee on Oversight and Government Reform
has undertaken or prepared for contempt
proceedings on multiple occasions. In 1998,
Chairman Dan Burton held a vote recom-
mending contempt for Attorney General
Janet Reno based on her failure to comply
with a subpoena issued in connection with
the Committee’s investigation into cam-
paign finance law violations.166 On August 7,
1998, the Committee held Attorney General
Reno in contempt by a vote of 24 to 18.167

During the 110th Congress, Chairman
Henry Waxman threatened and scheduled
contempt proceedings against several Ad-
ministration officials.18 Contempt reports
were drafted against Attorney General Mi-
chael B. Mukasey, Stephen L. Johnson, Ad-
ministrator of the U.S. Environmental Pro-
tection Agency, and Susan E. Dudley, Ad-
ministrator of the Office of Information and
Regulatory Affairs (OIRA) in the White
House Office of Management and Budget.
Business meetings to consider these drafts
were scheduled.’®® Former Attorney General

156 (.

157 I,

158 1d.: quoting Asher C. Hinds, Precedents of the
House of Representatives, Sec. 1603 (1907).

159 Id.

1601d. at 5.

1617d. at 6.

162]d. at 14.

163 I,

164Wm. Holmes Brown et al., House Practice: A
Guide to the Rules, Precedents, and Procedures of the
House, 450 (2011).

165 Id. at 20, 22.

166 David E. Rosenbaum, Panel Votes to Charge Reno
With Contempt of Congress, N.Y. TIMES (Aug. 7, 1998).

167 Id.

168 aurie Kellman, Waxman Threatens Mukasey
With Contempt Over Leak, U.S.A. TODAY (July 8,
2008); Richard Simon, White House Says No to Con-
gress’ EPA Subpoena, Li.A. TIMES (June 21, 2008).

169 Press Release, Rep. Henry Waxman, Chairman
Waxman Warns Attorney General of Scheduled Con-
tempt Vote (July 8, 2008) http:/oversight-ar-
chive.waxman.house.gov/story.asp?ID=2067 (last vis-
ited Feb. 22, 2012); Press Release, Rep. Henry Wax-
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Mukasey’s draft contempt report charged
him with failing to produce documents in
connection to the Committee’s investigation
of the release of classified information. Ac-
cording to their draft contempt reports, Ad-
ministrators Johnson and Dudley failed to
cooperate with the Committee’s lengthy in-
vestigation into California’s petition for a
waiver to regulate greenhouse gas emissions
from motor vehicles and the revision of the
national ambient air quality standards for
ozone.

Most recently, the House Judiciary Com-
mittee pursued contempt against former
White House Counsel Harriet Miers and
White House Chief of Staff Joshua Bolten.170
On June 13, 2007, the Committee served sub-
poenas on Miers and Bolten.l”t After at-
tempts at accommodations from both sides,
the Committee determined that Miers and
Bolten did not satisfactorily comply with
the subpoenas. On July 25, 2007, the Com-
mittee voted, 22-17, to hold Miers and Bolten
in contempt of Congress.

On February 14, 2008, the full House, with
most Republicans abstaining, voted to hold
Miers and Bolten in criminal contempt of
Congress by a margin of 223-42.172 One hun-
dred seventy-three Members of Congress did
not cast a vote either in favor or against the
resolution.1”3 All but nine Members who ab-
stained were Republican.'” Only three Re-
publicans supported the contempt resolution
for Miers and Bolten.!” This marked the
first contempt vote by Congress with respect
to the Executive Branch since the Reagan
Administration.1” The resolutions passed by
the House allowed Congress to exercise all
available remedies in the pursuit of con-
tempt.1”7” The House Judiciary Committee’s
action against Miers marked the first time
that a former administration official had
ever been held in contempt.178

B. DOCUMENT PRODUCTIONS

The Department has refused to produce
thousands of documents pursuant to the Oc-
tober 12, 2011, subpoena because it claims
certain documents are Law Enforcement
Sensitive, others pertain to ongoing criminal
investigations, and others relate to internal
deliberative process.

During the past ten years, the Committee
on Oversight and Government Reform has
undertaken a number of investigations that
resulted in strong opposition from the Exec-
utive Branch regarding document produc-
tions. These investigations include regu-
latory decisions of the Environmental Pro-
tection Agency (EPA), the leak of CIA opera-
tive Valerie Plame’s identity, and the frat-
ricide of Army Corporal Patrick Tillman. In
all cases during the 110th Congress, the Ad-
ministration produced an overwhelming
amount of documents, sheltering a narrow
few by asserting executive privilege.

In 2008, the Committee received or re-
viewed in camera all agency-level documents
related to the EPA’s decision regarding Cali-
fornia’s request for a rule waiver, numbering
approximately 27,000 pages in total.l™ Ac-
cording to a Committee Report, the EPA

man, Chairman Waxman Schedules Contempt Vote
(June 13, 2008) http://oversight-ar-
chive.waxman.house.gov/story.asp?ID=2012 (last vis-
ited Feb. 22, 2012).

170 CRS Contempt Report at 54-55.

171 I,

172See H. Res. 982.

173 ]d

174 Id
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176 Philip Shenon, House Votes to Issue Contempt Ci-
tations, N.Y. TIMES (Feb. 15, 2008).

177 CRS Contempt Report at 54-55.
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withheld only 32 documents related to the
California waiver decision based on execu-
tive privilege. These included notes of tele-
phone calls or meetings in the White House
“involving at least one high-ranking EPA of-
ficial and at least one high-ranking White
House official.”” 180 The White House Counsel
informed the Committee that these docu-
ments represented ‘‘deliberations at the very
highest level of government.’’ 181

During the Committee’s 2008 investigation
into the Administration’s promulgation of
ozone standards, the EPA produced or al-
lowed in camera review of over 35,000 pages of
documents. The President asserted executive
privilege over a narrow set of documents, en-
compassing approximately 35 pages. One
such document included ‘‘talking points for
the EPA Administrator to use in a meeting
with [the President].’’ 182

In furtherance of the Committee’s ozone
regulation investigation, OIRA produced or
allowed in camera review of 7,500 docu-
ments.18 Documents produced by EPA and
OIRA represented pre-decisional opinions of
career scientists and agency counsel.184
These documents were sensitive because
some, if not all, related to ongoing litiga-
tion.185 The OIRA Administrator withheld a
certain number of documents that were com-
munications between OIRA and certain
White House officials, and the President ulti-
mately ‘‘claimed executive privilege over
these documents.’’ 186

Also during the 110th Congress, the Com-
mittee investigated the revelation of CIA op-
erative Valerie Plame’s identity in the news
media. The Committee’s investigation was
contemporaneous with the Department of
Justice’s criminal investigation into the
leak of this classified information—a situa-
tion nearly identical to the Committee’s cur-
rent investigation into Operation Fast and
Furious.

Pursuant to the Committee’s investiga-
tion, the Justice Department produced FBI
reports of witness interviews, commonly re-
ferred to as ‘‘302s.”” Specifically, documents
reviewed by the Committee staff during the
Valerie Plame investigation included the fol-
lowing:

FBI interviews of federal officials who did
not work in the White House, as well as
interviews of relevant private individuals
. . . total of 224 pages of records of FBI inter-
view reports with 31 individuals, including
materials related to a former Secretary,
Deputy Secretary, Undersecretary [sic], and
two Assistant Secretaries of State, and other
former or current CIA and State Department
officials, including the Vice President’s CIA
briefer.187

To accommodate the Committee, the De-
partment permitted in camera review of the
following:

[D]Jocuments include[ing] redacted reports
of the FBI interview with Mr. Libby, Andrew
Card, Karl Rove, Condoleezza Rice, Stephen
Hadley, Dan Bartlett, and Scott McClellan
and another 104 pages of additional interview
reports of the Director of Central Intel-

Privilege Claims; Missed Opportunities by Majority to
Complete Investigations, Oct. 22, 2008.

180 .

181 I,
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187H, Comm. on Oversight and Gov’t Ref. Draft Re-
port, U.S. House of Reps. Regarding President Bush’s
Assertion of Exec. Privilege in Response to the Comm.
Subpoena to Att’y Gen. Michael B. Mukasey, http://
oversight-archive.waxman.house.gov/documents/
20081205114333.pdf (last visited Mar. 5, 2012).
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ligence, and eight other White House or Of-
fice of the Vice President officials.188

The only documents the Justice Depart-
ment declined to produce were the FBI 302s
with respect to the interviews of the Presi-
dent and the Vice President.18 Ultimately,
the Committee relented in its pursuit of the
President’s 302.19° The Committee, however,
persisted in its request for the Vice Presi-
dent’s 302. As a result, the President asserted
executive privilege over that particular doc-
ument.191

The Committee specifically included 302s
in its October 12, 2011, subpoena to the Attor-
ney General regarding Fast and Furious.
These subpoenaed 302s do not include FBI
interviews with White House personnel, or
even any other Executive Branch employee.
Still, in spite of past precedent, the Depart-
ment has refused to produce those docu-
ments to the Committee or to allow staff an
in camera review.

In the 110th Congress, the Committee in-
vestigated the fratricide of Army Corporal
Patrick Tillman and the veracity of the ac-
count of the capture and rescue of Army Pri-
vate Jessica Lynch.12 The Committee em-
ployed a multitude of investigative tools, in-
cluding hearings, transcribed interviews, and
non-transcribed interviews. The Administra-
tion produced thousands of documents.193
The Committee requested the following:

[TThe White House produce all documents
received or generated by any official in the
Executive Office of the President from April
22 until July 1, 2004, that related to Corporal
Tillman. The Committee reviewed approxi-
mately 1,600 pages produced in response to
this request. The documents produced to the
Committee included e-mail communications
between senior White House officials holding
the title of ‘“‘Assistant to the President.”” Ac-
cording to the White House, the White House
withheld from the Committee only prelimi-
nary drafts of the speech President Bush de-
livered at the White House Correspondents’
Dinner on May 1, 2004.19¢

The Department of Defense produced over
31,000 responsive documents, and the Com-
mittee received an unprecedented level of ac-
cess to documents and personnel.19

The Oversight and Government Reform
Committee’s investigations over the past
five years demonstrate ample precedent for
the production of a wide array of documents
from the Executive Branch. In these inves-
tigations, the Committee received pre-
decisional deliberative regulatory docu-
ments, documents pertaining to ongoing in-
vestigations, and communications between
and among senior advisors to the President.
The Committee’s October 12, 2011, subpoena
calls for many of these same materials, in-
cluding 302s and deliberative documents.
Still, the Justice Department refuses to
comply.

Further, the number of documents the De-
partment has produced during the Commit-
tee’s Fast and Furious investigation pales in
comparison to those produced in conjunction
with the Committee’s prior investigations.
In separate EPA investigations, the Com-
mittee received 27,000 documents and 35,000

188 .

189 Jd.

190 Jqd.

191 ]d‘

192H. Comm. on Oversight and Gov’'t Ref. Comm.
Report, Misleading Information From the Battlefield:
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documents respectively. In the Patrick Till-
man investigation, the Committee received
31,000 documents. Moreover, in the Valerie
Plame investigation, the Committee re-
ceived access to highly sensitive materials
despite the fact that the Justice Department
was conducting a parallel criminal investiga-
tion.

As of May 15, 2012, in the Fast and Furious
investigation, in the light most favorable to
the Department of Justice, it has ‘“‘provided
the Committee over 7,600 pages of docu-
ments’’—a small fraction of what has been
produced to the Committee in prior inves-
tigations and of what the Department has
produced to the Inspector General in this
matter.196 This small number reflects the De-
partment’s lack of cooperation since the
Committee sent its first letter to the Depart-
ment about Fast and Furious on March 16,
2011.

VIII. RULES REQUIREMENTS
EXPLANATION OF AMENDMENTS

Mr. Gowdy offered an amendment that up-
dated the Committee’s Report to reflect that
the President asserted the executive privi-
lege over certain documents subpoenaed by
the Committee. The amendment also up-
dated the Report to include the Committee’s
concerns about the validity of the Presi-
dent’s assertion of the executive privilege.
The amendment was agreed to by a recorded
vote.

COMMITTEE CONSIDERATION

On June 20, 2012, the Committee on Over-
sight and Government Reform met in open
session with a quorum present to consider a
report of contempt against Eric H. Holder,
Jr., the Attorney General of the United
States, for failure to comply with a Congres-
sional subpoena. The Committee approved
the Report by a roll call vote of 23-17 and or-
dered the Report reported favorably to the
House.

ROLL CALL VOTES

The following recorded votes were taken
during consideration of the contempt Re-
port:

1. Mr. Welch offered an amendment to add
language to the Executive Summary stating
that contempt proceedings at this time are
unwarranted because the Committee has not
met with former Attorney General Michael
Mukasey.

The amendment was defeated by a recorded
vote of 14 Yeas to 23 Nays.

Voting Yea: Cummings, Towns, Maloney,
Norton, Kucinich, Tierney, Lynch, Connolly,
Quigley, Davis, Braley, Welch, Murphy and
Speier.

Voting Nay: Issa, Burton, Mica, Platts,
Turner, McHenry, Jordan, Chaffetz, Mack,
Walberg, Lankford, Amash, Buerkle, Gosar,
Labrador, Meehan, DesdJarlais, Walsh,
Gowdy, Ross, Guinta, Farenthold and Kelly.

2. Mr. Lynch offered an amendment asking
for an itemized accounting of the costs asso-
ciated with the Fast and Furious investiga-
tion.

The amendment was defeated by a vote of
15 Yeas to 23 Nays.

Voting Yea: Cummings, Towns, Maloney,
Norton, Kucinich, Tierney, Clay, Lynch,
Connolly, Quigley, Davis, Braley, Welch,
Murphy and Speier.

Voting Nay: Issa, Burton, Mica, Platts,
Turner, McHenry, Jordan, Chaffetz, Mack,
Walberg, Lankford, Amash, Buerkle, Gosar,
Labrador, Meehan, DesdJarlais, Walsh,
Gowdy, Ross, Guinta, Farenthold and Kelly.

3. Ms. Maloney offered an amendment to
add language to the Executive Summary
stating that contempt proceedings at this

196 Letter from Ass’t Att’y Gen. Ronald Weich to
Chairman Darrell Issa (May 15, 2012).
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time are unwarranted because the Com-
mittee has not held a public hearing with the
former head of the Bureau of Alcohol, To-
bacco, Firearms and Explosives, Kenneth
Melson.

The amendment was defeated by a vote of
16 Yeas to 23 Nays.

Voting Yea: Cummings, Towns, Maloney,
Norton, Kucinich, Tierney, Clay, Lynch,
Cooper, Connolly, Quigley, Davis, Braley,
Welch, Murphy and Speier.

Voting Nay: Issa, Burton, Mica, Platts,
Turner, McHenry, Jordan, Chaffetz, Mack,
Walberg, Lankford, Amash, Buerkle, Gosar,
Labrador, Meehan, DesJarlais, Walsh,
Gowdy, Ross, Guinta, Farenthold and Kelly.

4. Mr. Gowdy offered an amendment that
updated the Committee’s Report to reflect
that the President asserted the executive
privilege over certain documents subpoenaed
by the Committee. The amendment also up-
dated the Report to include the Committee’s
concerns about the validity of the Presi-
dent’s assertion of the executive privilege.
The amendment was agreed to by a recorded
vote.

The amendment was agreed to by a vote of
23 Yeas to 17 Nays.

Voting Yea: Issa, Burton, Mica, Platts,
Turner, McHenry, Jordan, Chaffetz, Mack,
Walberg, Lankford, Amash, Buerkle, Gosar,
Labrador, Meehan, DesdJarlais, Walsh,
Gowdy, Ross, Guinta, Farenthold and Kelly.

Voting Nay: Cummings, Towns, Maloney,
Norton, Kucinich, Tierney, Clay, Lynch,
Cooper, Connolly, Quigley, Davis, Braley,
Welch, Yarmuth, Murphy and Speier.

5. The Resolution was favorably reported,
as amended, to the House, a quorum being
present, by a vote of 23 Yeas to 17 Nays.

Voting Yea: Issa, Burton, Mica, Platts,
Turner, McHenry, Jordan, Chaffetz, Mack,
Walberg, Lankford, Amash, Buerkle, Gosar,
Labrador, Meehan, DesdJarlais, Walsh,
Gowdy, Ross, Guinta, Farenthold and Kelly.

Voting Nay: Cummings, Towns, Maloney,
Norton, Kucinich, Tierney, Clay, Lynch,
Cooper, Connolly, Quigley, Davis, Braley,
Welch, Yarmuth, Murphy and Speier.
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APPLICATION OF LAW TO THE LEGISLATIVE
BRANCH

Section 102(b)(3) of Public Law 104-1 re-
quires a description of the application of this
bill to the legislative branch where the bill
relates to the terms and conditions of em-
ployment or access to public services and ac-
commodations. The Report does not relate to
employment or access to public services and
accommodations.

STATEMENT OF OVERSIGHT FINDINGS AND
RECOMMENDATIONS OF THE COMMITTEE

In compliance with clause 3(c)(1) of rule
XIIT and clause (2)(b)(1) of rule X of the Rules
of the House of Representatives, the Com-
mittee’s oversight findings and recommenda-
tions are reflected in the descriptive por-
tions of this Report.

STATEMENT OF GENERAL PERFORMANCE GOALS
AND OBJECTIVES

In accordance with clause 3(c)(4) of rule
XIII of the Rules of the House of Representa-
tives, the Committee states that pursuant to
clause 3(c)(4) of rule XIII of the Rules of the
House of Representatives, the Report will as-
sist the House of Representatives in consid-
ering whether to cite Attorney General Eric
H. Holder, Jr. for contempt for failing to
comply with a valid congressional subpoena.

CONSTITUTIONAL AUTHORITY STATEMENT

The Committee finds the authority for this
Report in article 1, section 1 of the Constitu-
tion.

FEDERAL ADVISORY COMMITTEE ACT

The Committee finds that the Report does
not establish or authorize the establishment
of an advisory committee within the defini-
tion of 5 U.S.C. App., Section 5(b).

EARMARK IDENTIFICATION

The Report does not include any congres-
sional earmarks, limited tax benefits, or lim-
ited tariff benefits as defined in clause 9 of
rule XXI.
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UNFUNDED MANDATE STATEMENT, COMMITTEE
ESTIMATE, BUDGET AUTHORITY AND CON-
GRESSIONAL BUDGET OFFICE COST ESTIMATE

The Committee finds that clauses 3(c)(2),
3(c)(3), and 3(d)(1) of rule XIII of the Rules of
the House of Representatives, sections 308(a)
and 402 of the Congressional Budget Act of
1974, and section 423 of the Congressional
Budget and Impoundment Control Act (as
amended by Section 101(a)(2) of the Unfunded
Mandates Reform Act, P.L. 104-4) are inap-
plicable to this Report. Therefore, the Com-
mittee did not request or receive a cost esti-
mate from the Congressional Budget Office
and makes no findings as to the budgetary
impacts of this Report or costs incurred to
carry out the report.

CHANGES IN EXISTING LAW MADE BY THE BILL
AS REPORTED

This Report makes no changes in any ex-
isting federal statute.

ADDITIONAL VIEWS

Report of the Committee on Oversight and
Government Reform

Resolution Recommending that the House of
Representatives Find Eric H. Holder, Jr.,
Attorney General, U.S. Department of Jus-
tice, in Contempt of Congress for Refusal to
Comply with a Subpoena Duly Issued by
the Committee on Oversight and Govern-
ment Reform

“The Department of Justice’s Operation
Fast and Furious: Accounts of ATF Agents”
Joint Staff Report, prepared for Representa-
tive Darrell Issa, Chairman, House Com-
mittee on Oversight and Government Re-
form, and Senator Charles Grassley, Ranking
Member, Senate Committee on the Judici-
ary.

“The Department of Justice’s Operation
Fast and Furious: Fueling Cartel Violence”’
Joint Staff Report, prepared for Representa-
tive Darrell Issa, Chairman, House Com-
mittee on Oversight and Government Re-
form, and Senator Charles Grassley, Ranking
Member, Senate Committee on the Judici-
ary.
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The Department of Justice’s Operation Fast and Furious:
Accounts of ATF Agents

JOINT STAFF REPORT
Prepared for
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1. Executive Summary

In the tall of 2009, the Department of Justice (DOJ) developed a risky new strategy to
combai gun trafficking along the Southwest Border. The new strategy directed federal law
enforcement to shift its focus away from seizing fircarms from criminals as soon as possible—
and to focus instead on identifying members of trafficking networks. The Bureau of Alcohol,
Tobacco, Firearms and Explosives (ATF) implemented that strategy using a reckless
investigative technique that street agents call “gunwalking.” ATF’s Phoenix Field Division
began allowing suspects to waltk away with illegally purchased guns. The purpose was to wait
and watch, in the hope that law enforcement could identify other members of a trafficking
network and build a large, complex conspiracy case.

This shift in strategy was known and authorized at the highest levels of the Justice
Department. Through both the U.S. Attorney’s Office in Arizona and “Main Justice,”
headquarters in Washington, D.C., the Department closely monitored and supervised the
activities of the ATF. The Phoenix Field Division established a Gun Trafficking group, called
Group VII, to focus on tirearms trafficking. Group VII initially began using the new gunwalking
tactics in one of 1ts investigations to further the Department’s strategy. The case was soon
renamed “Operation Fast and Furious,” and expanded dramatically. Tt received approval for
Organized Crime Drug Foforcement Task Force (QCDETE) funding on January 26, 2010. ATF
led a strike force comprised of agents from ATF, Drug Enforcement Administration (DEA),
Federal Bureau of Investigation (FBI), Immigration and Customs Enforcement (ICE), and the
Internal Revenue Service (IRS). The operation’s goal was to establish a nexus between straw
purchasers of assault-style weapons in the United States and Mexican drug-trafficking
organizations (DTQOs) operating on both sides of the United States-Mexico border. Straw
purchasers are individuals who are logally entitled to purchase fircarms for themsclves, but who
unlawfully purchase weapons with the intent to transfer them into the hands of DTOs or other
criminals,

Operation Fast and Furious was a response to increasing violence fostered by the DTOs
in Mcxico and their increasing need to purchase ever-growing mumbers of more powerful
weapons in the U.S. An integral component of Fast and Furious was 1o work with gun shop
merchants, or “Federal Fircarms Licensces™ {FFLs) to track known straw purchasers through the
unique serial pumber of each firearm sold. ATF agents entered the serial numbers of the
weapons purchased into the agency’s Suspect Gun Database. These weapons bought by the
straw purchasers included AK-47 variants, Barrett .50 caliber sniper rifles, .38 caliber revolvers,
and the FN Five-seveN.

During Fast and Furious, ATF frequently monitored actual transactions between the FFLs
and straw purchasers. After the purchases, ATF sometimes conducted surveillance of these
weapons with assistance from local police departments. Such surveillance included following
the vehicles of the straw purchasers. Frequently, the straw purchasers transferred the weapons
they bought to stash houses. In other instances, they transferred the weapons to third parties.

The volume, frequency, and circumstances of these transactions clearly established reasonable
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suspicion to stop and question the buyers. Agents are trained to use such interactions to develop
probable cause to arrest the suspect or otherwise interdict the weapons and deter future illegal
purchases. Operation Fast and Furious sought instead to allow the flow of guns from straw
purchasers to the third partics. Instead of trying to interdict the weapons, ATF purposely
avoided contact with known straw purchasers or curtailed surveillance, allowing guns to fall into
the bands of criminals and bandits on both sides of the border.

Though many line agents objected vociferously, ATF and DOJ leadership continued to
prevent them from making every effort to interdict illegally purchased firearms. Iunstead,
leadership’s focus was on trying to identify additional conspirators, as directed by the
Department’s strategy for combating Mexican Drug Cartels. ATF and DOJ leadership were
interested in seeing where these guns would ultimately end up. They hoped 1o establish a
coanection between the tocal straw buyers in Arizona and the Mexico-based DTOs. By entering
serial numbers from suspicious transactions into the Suspect Gun Database, ATF would be
quickly notificd as cach one was later recovered at crime scenes and fraced, either in the United
States or in Mexico.

The Department’s leadership allowed the ATF to implement this flawed strategy, fully
aware of what was taking place on the ground. The U.S. Attorney’s Office for the District of
Arizona encouraged and supported every single facet of Fast and Furious. Main Justice was
involved in providing support and approving various aspects of the Operation, including wiretap
applications that would necessarily include painstakingly detailed deseriptions of what ATF
knew about the straw buyers it was monitoring.

This hapless plan allowed the guns in question to disappear out of the agency’s view. As
a result, this chain of events inevitably placed the guns in the hands of violent criminals. ATF
would only see these guns again after they turncd up at a crime scene. Tragically. many of these
recoveries involved loss of life. While leadership at ATF and DOJ no doubt regard these deaths
as tragic, the deaths were a clearly foreseeable resuit of the strategy. Both line agents and gun
dealers who cooperated with the ATF repeatedly expressed concerns about that risk, but ATF
supervisors did not heed those warnings. Instead, they told agents to follow orders because this
was sanctioned from above. They told gun dealers not to worry because they would make sure
the guns didn't fall into the wrong hands.

Unfortunately, ATF never achicved the laudable goal of dismantling a drug cartel. In
fact, ATF never cven got close. After months and months of investigative work, Fast and
Furious resulted only in indictments of 20 straw purchasers. Those indictments came oaly after
the death of U.S. Border Patrol Agent Brian Terry. The indictments, filed January 19, 2011,
focus mamly on what 1s known as “lying and buying.” Lying and buying involves a straw
purchaser falsely filling out ATF Form 4473, which is to be completed truthfully in order to
legally acquire a firearm. Even worse, ATF knew most of the indicted straw purchasers to be
straw purchasers before Fast and Furious even began.

In response to criticism, ATF and DOJ leadership denied allegations that gunwalking

occurred in Fast and Furious by adopting an overly narrow definition of the term. They argue
that gunwalking is limited to cases in which ATF itself supplied the guns directly. As field
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agents understood the term, however, gunwalking includes situations in which ATF had
contemporaneous knowledge of illegal gun purchases and purposely decided not to attempt any
interdiction. The agents also described situations in which ATF facilitated or approved
transactions to known straw buyers. Both situations are even more disturbing in light of the
ATF’s certain knowledge that weapons previously purchased by the same straw buyers had been
trafficked into Mexico and may have reached the DTOs. When the full parameters of this
program became clear to the agents assigned to Group V11, a rift formed among Group VII's
agents in Phoenix. Several agents blew the whistle on this reckless operation only to face
punishment and retaliation from ATF leadership. Sadly, only the tragic murder of Border Patrol
Agent Brian Terry provided the necessary impetus for DOF and ATF leadership to finally indict
the straw bayers whose regular purchases they had mouitored for 14 months. Even then, it was
not until after whistleblowers later reported the issue to Congress that the Justice Department
finally issued a policy directive that prohibited gunwalking.

This report is the first in a series regarding Operation Fast and Furious. Possible future
reports and hearings will likely focus on the actions of the United States Attorney’s Office for
the District of Arizona, the decisions faced by gun shop owners (FFLs) as a result of ATF’s
actions, and the remarkably ill-fated decisions made by Justice Department officials in
Washington, especially within the Criminal Division and the Office of the Deputy Attorney
General. This first installment focuses on ATF’s misguided approach of letting guns walk. The
report describes the agents’ outrage aboul the use of gunwalking as an investigative technique
and the continued denials and stonewalling by DOJ and ATF leadership. It provides some
answers as to what went wrong with Operation Fast and Furious. Further questions for key ATF
and DOJ decision makers remain unanswered. For example, what leadership failures within the
Department of Justice allowed this program to thrive? Who will be held accountable and when?
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I1. Table of Names

John Dodson
Special Agent, ATF Phoenix Field Division

Agent Dodson is the original whistleblower who exposed Operation Fast and Furious. A seven-
vear veteran of ATF, Dodson also worked in the sheriff’s offices in Loudoun County and other
Virginia municipalities for 12 years. Agent Dodson was removed from Phoenix Group VII in
the summer of 2010 for complaining to ATF supervisors about the dangerous tactics used in
Opcration Fast and Furious.

Brian Terry
{7.S. Border Patrol Agent

Brian Terry was an agent with the U.S. Border Patrol’s Search, Trauma, and Rescuc tcam,
known as BORSTAR. He served in the military and was a Border Patrol agent for three years,
On December 14, 2010, during a routine patrol, Terry was confronted by armed bandits. He was
shot once and killed. Two weapons found at the scene traced back to Operation Fast and
Furious.

Jaime Avila
Straw Puvrchaser

Jaime Avila was the straw purchaser who bought the two AK-47 variant weapons that were
found at the murder scene of Brian Terry. Avila bought the weapons on January 16, 2010. ATF,
kowever, began conducting surveillance of Avila as early as November 25, 2009. On January
19, 2011, Avila was indicted on three counts of “lying and buying™ for weapons purchased in
January, April, and June 20140,

David Voth
Phoenix Group VII Supervisor

Agent Voth was the former supervisor of the Phoenix Group VII, which conducted Operation
Fast and Furious. As Group VII Supervisor, Voth controlled many operational aspects of Fast
and Furious. Voth is no longer in Phoenix.

Pete Forcelli
Group Supervisor, ATF Phoenix Field Division

Since 2007, Agent Forcelli has been the Group Supervisor for Phoenix Group I. Before Phoenix
Group VII was formed in October 2009, Group I was the primary southwest border firearms
group. Before joining ATF in 2001, Agent Forcelli worked for twelve years in the New York
City Police Department as a police officer and detective.
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Olinde Casa
Special Agent, ATF Phoenix Field Division

Agent Casa served in Phoenix Group VI during Operation Fast and Furious. Agent Casa is an
18-ycar veteran of ATF, having worked in Chicago, California, and Florida. In Chicago, Agent
Casa worked on numerous fircarms trafficking cases, including a joint international case. Agent
Casa had never seen a gun walk until he arrived at Group VII in Phoenix and participated in
Operation Fast and Furious.

William Newell
Special Agent in Charge, ATF Phoenix Field Division

Agent Newell was the former head of the ATF Phoenix Field Division during Operation Fast and
Furious. Newell is no longer in Phoenix.

Emory Hurley
Assistant U.S. Attorney, District of Arizona

Emory Hurley is the lead prosecutor for Operation Fast and Furious. Hurley advised the ATF
Phoenix Field Division on the Operation, including instructing agents when they were and were
not able to interdict weapons.

Larry Alt
Special Agent, ATF Phoenix Field Division

Agent Alt served in Phoenix Group VI during Operation Fast and Furious. An 11-year veteran
of ATF, Agent Alt worked as a police officer for five years before joining ATF. Agent Altis
also a lawyer, having served as deputy county attorney it Maricopa County, a county of nearly 4
million people that encompasses the Phoenix metro area.
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IIl. Findings

» DOJ and ATF inappropriately and recklessly relied on a 20-year old ATF Order to aliow
guns fo walk, DOJ and ATF knew from an early date that guns were being trafficked to
the D Os.

» ATF agents are trained to “follow the gun™ and interdict weapons whenever possible.
Operation Fast and Furious required agents to abandon this training.

¥ DOJ rclics on a narrow, untenable definibion of gunwalking to ctaim that guns were never
walked during Operation Fast and Furious. Agenis disagree with this definition,
acknowledging that hundreds or possibly thousands of guns were in fact walked. DOJ’s
misplaced reliance on this definition does not change the fact that it knew that ATF could
have interdicted thousands of guns that were being trafficked to Mexico, yet chose to do
nothing.

» ATF agents complained about the strategy of allowing guns to walk in Operation Fast
and Furious. Leadership ignored their concerns. Instead, supervisors told the agents to
“get with the program” because senior ATF officials had sanctioned the operation.

¥ Agents knew that given the large rumbers of weapons being trafficked to Mexico, tragic
results were a near certainty.

» Agents expected to interdict weapons, yet were fold to stand down and “just surveil.”
Agents therefore did not act. They watched straw purchasers buy hundreds of weapons
illegally and transfer those weapons to unknown third partics and stash houscs.

% Qperation Fast and Furious contributed to the increasing violence and deaths in Mexico.
This result was regarded with giddy optimism by ATF supervisors hoping that guns
recovered at crime scenes in Mexico would provide the nexus to straw purchasers it
Phoenix.

» Every time a law enforcement official in Arizona was assaulted or shot by a firearm, ATF
agents in Group VII had great anxiety that guns used to perpetrate the crimes may trace
back te Opcration Fast and Furious.

¥ Jaime Avila was entered as a suspect in the investigation by ATF on November 25, 2009,
after purchasing weapons alongside Uriel Patino, who had been identified as a suspect in
October 2009. Over the next month and a half, Avila purchased 13 more weapons, each
recorded by the ATF in its database within days of the purchase. Then on January 16,
2010, Avila purchased three AK-47 style rifles, two of which ended up being found at the
murder scene of U.S. Border Patrol Agent Brian Terry. The death of Border Agent Brian
Terry was likely a preventable tragedy.
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% Phoenix ATF Special Agent in Charge (SAC) William Newell's statement that the
indictments represent the take-down of a firearms trafficking ring from top to bottom, and
his statement that ATF never allowed guns so walk are incredible, false, and a source of
much frustration to the agents.

Despite mounting evidence to the contrary, DOJ continues to deny that Operation Fast
and Furious was ili-conceived and had deadly consequences.

N
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IV. The ATF Policy on Gun Interdiction: “You Don’t Get to Go
Home"”

ATF’s long-standing policy has been not to knowingly allow guns to “walk” into the
hands of criminals. Yet DOJand ATF used a 1989 ATY order to help justify allowing straw
purchasers allegedly connected to Mexican drug cartels to illegally buy more than 1,800
weapons during Operation Fast and Furious. While this Order permits agents—at their
discretion—to allow the illegal transfer of firearms fo further an investigation, it does not go so
far as to permit them to pull surveillance completely and allow the guns to walk.

A.  TheJustification for Operation Fast and Furious

FINDING: DOJ and ATF inapprepriately and recklessly relied on a 20-year old
ATF Order to allow guns to walk. DOJ and ATF knew from an early
date that guns were being trafficked to the DTOs,

Released on February 8, 1989, ATF Order 3310.4(b) explains ATF’s Firearms
Enforcement Program. The Department of Justice and ATF relied on this Order to defend
Operation Fast and Furious. ATF leadership in Phoenix believed a specific clause within the
Order, scction 148(a}(2), justified Opcration Fast and Furious and its policy to allow guns to
wallk. The clause reads as follows;

148, “WEAPONS TRANSFERS”

a. Considerations. During the course of illegal firearms trafficking
investigations, special agents may become aware of, observe, or
encounter situations where an individual(s) will take delivery of
firearms, or transfer firearm(s) to others. In these instances, the special
agent may excrcise the following options:

* & &

(2) In other cases, immediate intervention may not be needed or
desirable, and the special agent may choose to allow the transfer of
firearins to take place in order to further an investigation and allow
for the identification of additional caconspirators who would have
continued to opetate and illegally traffic fircarms inx the future,
potentially producing more armed crime.'

' BUREAU OF ALCOHOL, TOBACCO, FIREARMS AND EXPLOSIVES ORDER 3310.4(b) 148(2)2) (Feb. 8,
1989) {emphasis added).
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ATF’s reliance on this section of the Order is misguided. The phrase “immediate

intervention may not be needed or desirable™ does not justify a complete fack of intervention
with regard to thousands of weapons illegally purchased by straw buyers allegedly linked to drug
cartels. ATF cited this Order in an early briefing paper that contained the following paragraph:

did not pass muster with street agents. They helieved that it did not permit a tetal lack of

Currently our strategy is to allow the transfer of firearms to continue to
take place, albeit at a much slower pace, mn order to further the
investigation and allow for the identification of co-conspirators whe
would continue to operate and illegally traffic firearms to Mexican DTOs
which arg perpetrating armed violence along the Southwest Border. This
is all in compliance with ATF 3310.4(b} 148(a)(2). It should be poted that
since early December efforts to “slow down” the pace of these firearms
purchases have succeeded and will continue but not to the detriment of
the larger goal of the investigation. 1t should also be noted that the pace
of firearms procurement by this straw purchasing group from late
September to early December, 2009 defied the “normal” pace of
procurcment by other fircarms trafficking groups investigated by this and
other field divisions. This “blitz™ was extremely out of the ordinary and
created a situation where measures had to be enacted in order to slow this
pace down in order to perfect a criminal case.”

This statement leaves little doubt that ATF felt Operation Fast and Furious was compliant
with existing ATF pelicy. Further, it shows that DOJ and ATF knew from an carly date that the
firearms were being illegally trafficked to Mexican drug cartels.

Although senior ATF management cited the Order as justification for Fast and Furious, it

intervention. Agents believed they must interdict at some point if they have knowledge of an illegal
firearms transfer. Yet senior management used the Order to justify the notion that ATF would
completely drop surveillance of the weapons and then wait until receiving trace requests when the
weapons were eventuaily recovered at crime scenes. Such traces would supposedly create a “nexus”
between the drug cartels and the straw purchasers. The agents, however, did not agree with any
interpretation of the order that would be consistent with that kind of strategy.

As Special Agent John Dodson testified:

Q. And just so we are clear on what your understanding of the order
was, and we can all obtain it and read it and have our own
understanding of it, but what were you taught about what that
means?

A. That that implics when the straw purchaser makes the purchase at
the counter, you don't have to land on them night there at the
counter or as soon as he walks out the door, that it is okay to allow
it to happen, to allow him to go with that gun under your

2 Briefing Paper, ATF Phoenix Field Division, Group VI (Jan, 8, 2010) (emphasis added),
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surveillance fo the ultimate purchaser of it or whom he is
delivering it to, or if he is taking it to a gang or a stash house or
whomever, it is okay to allow it to happen, to go there, to be
delivered. But you don’t get to go home, You get the gun, is my
understanding, what I have been taught and how in every other
ATF office not only that I have been in but that I have gone like
TDY to work at that that policy is implemented.

So, in other words, your understanding is that there is a temporal or
time limitation on how long it can be allowed to continue on its
course without you intervening.

I think it is not so much fime as it is availability of eyes on. Like if
I get an agent that’s on the house and we know that gun is on the
house, that’s still okay . . . even if it 1s overnight, on to the next
night, the gun and bad guy are still there. We are just waiting on
the guy he is supposed to deliver it to to come by and pick it up.

Well, the beginning of it said in other cases immediate intervention
may not be needed or desirable.

Correct.

So are you saying that, in other words, “intervention,” that doesn’t
mean, “no intervention ever?”

Correct.

Just the intervention doesn’t have to happen right now, bwt
intervention does need to occur, that’s your understanding?

Yes, sir, that it is not as soon as the FFL hands the straw purchaser
the gun, that’s it, you can’t let him leave the store with it.

Tt is not a license to forego intervention at ali?

Correct.”

June 28, 2012

During Operation Fast and Furious, however, ATF agents did go home. They did not
get the guns. ATF simply broke off surveillance of the weapons. Yet, as Agent Dodson explains
it, the Order used to justify that practice actually anticipates interdiction at some point. It does
not authorize what occurred under Fast and Furious:

* Transcribed Interview of ATF Special Agent John Dodson, Transcript at 121-123 {Apnl 26, 2011) (on file with
author) [hereinafter Agent Dodson Transeript).

Page | 13



June 28, 2012

B.

CONGRESSIONAL RECORD —HOUSE

More so, that line that says the agent has the discretion to allow the
purchaser not — or the purchase to proceed or not, what it is trying
to tell you is you don’t have to effect the arrest or the interdiction
right there in the store. It 1s telling you that you can allow it to
happen until that guy leaves the store and meets with the person
that he bought the gun for, then you can effect the arrest. It is nor
telling you that you can watch this guy purchase thousands of
firearms over 18 months and not do any follow-up on i,

Trained to Interdict

FINDING:

ATF agents are trained to “follow the gun™ and interdict weapons

whenever possible. Operation Fast and Furicus required agents to

abandon this training.

Interdiction v, Prosecution: Prior to their assignment with Operation Fast and Furious, ATF
agents were trained to interdict guns and prevent criminals from obtaining them. Interdiction can
be accomplished in many ways. While prosecutors focus on gathering proof “beyond a
reasonable doubt” to be presented at trial, agents begin with a standard of “reasonable

suspicien.” If an agent can articulatc a reasonable basis to suspect an illegal purchase, then the

agent can take proactive steps to investigate, potentially develop probable cause to arrest, or
prevent the illegal transfer of firearms some other way. From the agents’ point of view, a

prosecution isn’t necessary in order fo achieve the goal of preventing criminals from obtaining

firearms. An arrest may not cven be necessary. In fact, another portion of the ATF Order
describes some of these other interdiction strategies:

b. Alternative Intervention Methods. In the event it is determined by the
special agent that a weapons transfer should not take place, the special
agent may consider alternative methods of intervention other than
arrest and/or search warrants that will prevent the culmination of the
weapons transfer bat allow the investigation to continue undetected.
These alternative methods are considered to be a course of action that
must be approved by the RAC/GS or SAC as previously noted. These
alternative interventions may include, but are not limited to:

(1) A traffic stop (supported by probable cause to search or supported

by a traffic violation allowing for plain view observations) by a
State or local marked law enforcement vehicle that would
culminate in the discovery and retention of the firearms. This
would prevent the weapons transfer from fully occurring and
may in tarn produce new investigative leads. Should the
occupants of the vehicle be new/unknown participants in the
organization under investigation, they may be fully identified

4 Agent Dodson Transcript, at 84.
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which in turn will yield additional information for follow-up
investigation. Should the occupants of the vehicle be known
participants in the investigation, requesting telephone tolls for
these individuals (or if a Penn Register/T-1II interception order is
in use) for the period shortly afier the traffic stop may show calls
and yield identifying information relating to the intended receivers
of the fircarms.”

I can tell you this. We knew without a doubt at my old field
division when someone had a case that said, hey, this guy is . . .
supposed to be a straw and he is going to make this deal today, if
he makes the deal, we were talking to them. I mean if we all feft
the office on an op for a suspected straw purchaser, that means we
had, we suspected him of being a straw purchaser. Weli, when he
purchases, that adds to the suspicion. So he was getting talked to,
either “knock and talk” or, depending on what happened or what
he purchased might alter things and we might get to a higher level .
. . that reasonable suspicion or probable cause. But we were
doing something. If nothing else we were putting him on notice
that we were watching him, all right, and that every time he
went to the gun store, we were going to be there with him, or
the minute one of those guns turned up in a crime somewhere,
we were coming back fo talk €o him, or cven better, or maybe not
better, but some point down the road we might be back to knock on
your door and ask you, still got those guns or are you selling
without a license, you better have a receipt or something to go with
them to prove your point.

The bottom line, sir, whenever a walk situation with a gun
occurred . . . nobody went home until we found it, until we got it
back. There were no ifs, ands or buts, you didn’t ask. Nobody
said, “I got to make a soccer game,” [or] “I have got to pick my
dog up,” nothing. Okay. If somebody said, “where is the gun,”
you knew 1t was an ali-nighter until we found it.®

June 28, 2012

Three of the special agents assigned to this operation had more than 50 years of law
enforcement experience. Throughout their careers, ATF always taught them to get the guns
away from criminals. When they observed signs of suspicious transactions, agents fooked for
ways to prevent weapons from falling into the wrong hands. Agent Dodson testified;

Fast and Furious employed the exact opposite practices. ATF agents rarely tatked with
straw purchasers, or conducted a *knock and talk.” When guns recovered at crime scenes linked
back to straw purchasers, ATF agents did not approach these straw purchasers. Agents did not

* BUREAU OF ALCOHOL, TOBACCO, FIREARMS AND EXPLOSIVES ORDER 3310.4(b) 148(b){1) (Feb. 8,
1989) (emphasis added).
& Agent Dodson Transeript, at 60-61.
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ask them why did they did not still possess guns they had recently sworn on a federal form were
for their personal use. Instead, ATF agents stood by and watched for months as the straw
purchasers bought hundreds upon hundreds of additional AK-47 varants and Barrett .50 caliber
sniper rifles. ATF failed to conduct proper surveillance of the walked guns. ATF leadership in
Phoenix cannot account for the location of the walked guns until they turn up at a crime scene,
which may be affer they have been used to kill or maim innocent victims on both sides of the
border. Untold numbers of these weapons likely reached the DTOs in Mexico.

To the extent that these walked weapons reached the DTOs, it is a direct result of the
poticy decision to no longer focus on interdicting weapons as soon as possible. From the agents’
perspective, that decision was the polar opposite of their understanding of the previous policy.
For example, Special Agent Olindo Casa testified:

Q. And if you became aware that somebody purchased guns with the
mntent of ransferring it to a third person, would it be your practice
and experience to interdict those weapons right away?

A, Yes, yes.
Q. Is that your understanding of ATF policy?
A. Yes.

However, under Fast and Furious in Phoenix, agents did not follow these methods. As
Special Agent Lawrence Alt testified:

Q. [1]s it fair to say that if you saw a suspect, a suspicious person . , .
feaving an FFL with . . . an ammlul of boxes that appeared to be
AK-47s or like weapons, that in your experience as an agent, [
mean, would yvou be able to interdict that?

A That would be my normal course of action. [ understand there is
other strategies wherein you are trying to identify where those
firearms are going to. So you might not interdict them until they
are delivered, or if you have investigative measures in place to
follow them, you might ict them go to . . . what you believe is their
ultimate destination.

But prior to my coming to Phoenix, Arizona, I had never
witnessed a firearm not — I never witnessed a situation where
there wasn’'t at least an aftempt to interdict or take the firearm at
some point.

7 Transcribed Interview of ATF Special Agent Olindo James Casa Transcript, at 18 (April 28, 2011) {on file with
author) fhereinafter Agent CasaTranscript].
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{¥]ou might allow the suspicious person to leave the FFL with a
car full of weapons, you might make a decision not to do a traffic
stop right then, but is it fair to say that you would want to follow
that suspect?

1 have had experiences or been aware and involved either directly
or indirectly in experiences where we knew there was illegal
firearms purchases. Follow the gun was also the motto, follow the
gun, stay with the gun.

1 am aware of a couple of instances in my past where people would
sit on houses all night long, days on end, waiting for the guns to go
so that they could then follow #, satisfy the requirements of the
investigation. . . . But I have never been involved in a situation
where you would simply not do anything.®

This changed when the Agent Alt arrived in Phoenix.

June 28, 2012

Agent Casa recounted a similar situation. He had also never heard of, nor seen, guns
being allowed to walk until he got to Phoenix:

Q.

A,

. ... But from the time I started as an ATF special agent . . . up
until the time I got to Phoenix, that was my understanding, that we
do not let gans walk, absoluntely, positively not. And if we — if
ever a case [where] we would do that, there better be a really good
explanation why we did not grab that gun when we could.

But that changed when you came to Phoenix, I mean the practice at
least changed, correct?

Yes.
So that occurred while you were here?

g
Yes,”

ATF policy is clear and unambiguous. As Agent Casa further explained:

Q.

A.

So could you — are you saying if you determine that somebody has
acquired a firearm unlawfully —

Correct.

¥ Transcribed Interview of ATF Special Agent Lawrence Alt, Transcript at 37-39 {April 27, 2011) {on file with
author) [hereinafter Agent Alt Transeript].
® Agent Casa Transcript, at 92,
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Q. — ATF’s policies and procedures would be to interdict that
weapon?

A Yes. Yes."”
Agent Dodson said it succinctly:

So my training and experience with ATF as well as with law
enforcement prior to then essentially is you interdicted a gun
whenever you could. Guns didn’t go."'

A third agent, Special Agent Peter Forcelli, spoke of the importance of interdicting these
weapons:

Q. Did you have any kind of policy regarding gun trafticking, in other
words . . . was your policy to interdict guns whenever possible?

o

A. Absolutely. '

Every single agent on every single prier assignment adhered to a policy to interdict weapons as
soon as possible, until Fast and Furious. As one agent put it, “It’s like they grabbed the ATF
rulebook and threw it out the window.”"

V. Gunwalking Defined: It's Semantics

FINDING: DOJ relies on 2 narrow, untenable definition of gunwalking to claim
that guns were never walked during Operation Fast and Furious.
Agents disagree with this definition, acknowledging that handreds or
possibly thousands of guns were in fact walked. DOJ’s misplaced
reliance on this definition does not change the fact that it knew that
ATF could have interdicted thousands of guns that were being
trafficked to Mexico, yet chose te do nothing.

The Department of Justice has repeatedly and steadfastly denied that any guns were
walked under Operation Fast and Furious. Accordiag to the narrowest possible interpretation, a
gun is waltked only when an ATF agent physically places an AK-47 into the hands of a straw
purchaser and then lets that straw purchaser walk out of sight. Conversely, every single ATF
field agent interviewed stated that guns arc walked when ATF has the opportunity to interdict
illegally purchased weapons, yet chooses not to even iry.

'* Agent Casa Transcript, at 17.

' Agent Dodson Transcript, at 19.

"2 Transcribed Interview of ATF Special Agent Peter Forcelli, Transcript, at 25 (April 28, 2011) (on file with author)
[hereinafier Agent Forcelli Transcript].

* Telephone interview with ATF Special Agent A.

Page |18



H4210 CONGRESSIONAL RECORD —HOUSE June 28, 2012

DOJ officials must have known that straw purchasers were buying guns illegally and
transferring them to third parties for trafficking across the border. This was clear, or at least
should have been clear, from the following factors:

(1) the sheer volume and frequency of the purchases,
(2) ATF's and DOJT’s communications with the cooperating gun dealers,

{3} the contemporaneous notice dealers provided about hundreds of transactions with
straw purchasers, and

{4} notifications through the Suspect Gun Database that the firearms were being
recovered in erime scenes in Mexico shortly after being purchased.

Yet, ATF failed to use this information to interdict future purchases and prevent guns
from crossing the border,

Instead, ATF foliowed DOJ’s new policy, and focused on sumply trying to identify more
and more members of the trafficking ring. It was a conscious decision to systematically avoid
interdicting guns that normally should have been interdicted, according to the agents. Thus, the
agents considered it to be gunwalking. Agent Dodson testified:

My understanding of letting something walk or defining walk is,
when it was in or could have been in and quite possibly should
have been in law enforcement custody, a decision is made, a
conscious decision is made to not take it info custody or to release
it. Then it is walked. . . . [Y]ou are talking about walking dope,
walking money, walking anything else. To walk a fircarm was
never taught. It was what we consider a no-brainer.™

As the agent explained, ATF did not teach agents to walk fircarms as such & practice was
beyond comprehension. Agent Casa provided a similar understanding of gunwalking:

Now, when 1 talk about walking guns, my understanding is that is
when a person we suspect or have probable cause that a person
illegaily came across guns, whatever way they came across it, and
we have knowledge of it and we are there and we do not interdict
those guns, we do not take those guns, we do not do any
warrantless seizure based on probable cause of those guns. That
would be my understanding of letting guns walk.”

Agent Forcelli defined gun walking as follows:

.. .. If you can interdict it and you don’t, in my opinion you have
walked it. There are times . .. we do a car stop, the person maybe

4 Agent Dodson Transcript, at 18-19.
 Agent Casa Transcript, at 17.
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bought two guns, they would have a story that was reasonable.
They had a pay stub . . . that indicated they had a salary or they had
a — they can articulate why they bought it. A couple times it
happened. Like 1 said, maybe twice they went on their way.
Okay.

But again . . . walking guns, in my opinion, is if you can stop it and
you don’t. There are some whose definition 1s if ATF has the gun
and gives it, then we are walking it.'®

Agent Alt also acknowiedged two definitions of gunwalking:

So I call that the two versions of walking a gun. Therc is, it is a
semantics issue. Some people will say that only the purest
definition is walking a gun. Some people won’t acknowledge that
the other version is walking a gun. And I say potato, you say
pqt?to. I belicve it is, my assessment, they are the same. That’s
it

Regardless of which definition one subscribes to, the two situations both warrant action.

Still, DOJ and some senior ATFE officials maintain that federal agents did not sanction or

knowingly allow the transfer of firearms to straw purchasers. Yet, the evidence demonstrates
that DOJ and ATF were well aware of what was happening.

Phoenix Field Division leadership did not tolerate debate or dissent from agentis over
terminology or strategy. Agent Dodson testified:

Q.

I believe you mentioned that there was some dispute about exactly
what gun waiking meant.

# k&

And can you describe what the difference was, difference of
opinion was?

Well, ves, sir, . .. Again, as I said earlier, my understanding of gun
walking . . . has been something was and/or should have been,
could have been in law cnforcement custody. When we should
have done something and it wasn’t, you have let it watk.

There has to be an active decision . . . a choice is made to allow it
to walk, If is not like something got away from you or you lost it.
If a suspect beats you in a foot chase and he gets away, you didn’t
let him walk, you just lost the chase. So that’s what walking is.

'* Agent Forcelli Transcript, at 33.
'7 Agent Alt Transcript, at 5.
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When [the Assistant Special Agent in Charge] came down to our
office . . . we were told you don’t know what walking is, we arc
not walking guns. And that’s pretty much the exient of the debate,
because in Phoenix there is very little debating one of the ASACs
or the [Special Assistant in Charge]. So it was . . . a declaration,
you don’t know what walking guns is, we are not walking guns,
this is all okay.®

Regardiess of whether it meets a technical definition of gunwalking, the strategy was
clearly ill-conceived. Instead of candidly acknowledging the facts and working to correct the
problem, DO has withheld entical information from Congress and the public, obfuscating the
issue.

V1. Concerns about Gunwalking: “What the Hell is the Purpose
of This?”

ATF special agents in Group VII expressed many concerns about the strategics emploved
during Fast and Furious. None of the agents had ever before allowed a gun to “walk.” None of
the agents had even heard of allowing a gun to be “walked.” The ATF academy does not teach
agents to walk weapons, and the practiec is abhorrent. Yet, in this operation, veteran ATF agents
acted against their training and well-established ATF practice in allowing guns to walk right out
of their sight. In spite of the agents’ frustration and dismay, ATF leadership from Phoenix to
Washington refused to acknowledge the validity of their concerns.

A.  Concerns Fall on Deaf Ears and Meet Resistance

FINDING: ATF agents complained about the strategy of allowing guns to walk in
Operation Fast and Furious. Leadership ignored their concerns.
Instead, supervisors told the agents to “get with the program” because
senior ATF officials had sanctioned the operation.

When agents learned that the tactics used in Fast and Furious required guns o be walked,
many veteran special agents criticized and rebelied against the policy. These agents felt
hamstrung, given that they could not use the training they had received throughout their careers.
As Agent Dodson testified:

Q. Based on our fraining and experience, what did vou think about
[walking guns]?

A It was something I had never done before, sir. And quite frankly, I
took great issuc with it ard concern. 1 felt like 1 understand the

S Agent Dodson Transcript, at 96-92.
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importance of going after the bigger target, but there is a way to do
that, We did it successfully in the dope world all the time. And
those skills and practices that we used there, a lot of them transfer
over, and more than applicable in gun trafficking investigations,
but we weren’t allowed to use any of them,

And did you ever have a recollection of sharing your frustration
with Special Agent Casa?

Oh, yes, sir.

And any other special agents that you can —

Yes, sir,

And maybe you could just tell us what other agents you —

Pretty much evervone, sir. [t was, I shared my reservations and concermns
with Special Agent [L], with Dave Voth, with Special Agent [D] Special
Agent [H], Special Agent Alt, Special Agent [P], several of the special
agents that came on the GRIT, G-R-I-T. The gunrunncr initiative is what

it stands for. I shared them with or I voiced my concerns to other agents
inside the Phoenix field division that was on other groups."’

Agents felt compelled to speak up within days after joining Group V. Agents
complained to their superiors, to no avail. The agents, new to Phoenix, had to comply:

Q.

So the special agents in Group 7 objected to this amongst themselves.
And at what point did feedback start to get communicated up the chain,
whether it was to the case agent, Special Agent [L], or Group Supervisor
Voth?

Oh, it was almost immediately before we had . . . Special Agent Casa and I
had taken it up with Special Agent [L], Special Agent [D], and as well as
Group Supervisor Voth,*

Having launched an innovative strategic plan, ATF senior leadership at Phoenix was
excited at the prospect of a new way of combating drug cartel activity. ATF and DOJ leadership
both approved of this plan. As such, ATF Phoenix leadership were loathe to let disgruntled field
agents scuttle their signature achievement. In this matter, a great divide developed between
those who knew walking guns was a bad policy and vehemently spoke out against #t, and those
who believed walking guns was an eftective policy.

' Agent Dodson Transcript, at 40-41.
* Agent Dodson Transeript, at 42.
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A widely discussed e~mail from Group VI Supervisor David Voth best summarizes the
divide that had emerged in Group VII, with senior special agents on one side, wanting to stop the

operation, and those in the ATF chain of command on the other, wanting to continue the gun
walking:'

it has been brought to my attention that there may be a schism developing amongst the group, This Is the time we all
naed to pull together not drift apart. We are all entitled to our respective {albeit different} opinions however we all
need to get along and realize that we have a mission to accomplish.

| am thrilled and proud that our Group s the first ATF Scuthwest Border Group in the country 1o be going up on wire.

On that note | thank everyone for their efforts thus far and applaud the resuits we have achieved In a short amount of
time,

Whether you care or not people of rank and authority at HQ are paying close attentlon to this case and they also believe
we {Phoenix Group VHi} are doing what they envisioned the Southwest Border Groups doing. It may sound cheesy but
we are “The tip of the ATF spear” when It comes to Southwest Border Firearms Trafficking,

We need to resolve our issues at this meeting. | will be damned if this case Is going to suffer due to petty arguing,
rumors ar pther adolescent behavior.

1don't know what all the issues are but we are all aduits, we are all professionals, and we have a exclting opportunity to
use the biggest wol In our law enforcement tool box. 1f you don’t think this is fun you're in the wrong line of work—
period! This is the pinnacle of domestic U.S. law enforcement techniques. After this the tool box is empty. Maybe the

Maricopa County Jail is hiring detention officers and you can get paid $30,000 {instead of $100,000) to serve lunch to
inmates ali day.

Despite this e-mail, agents continued to experience dismay and frustration as Operation
Fast and Furious continued along its perilous path. As Agent Casa testilied:

Q. And is it fair to say that . . . the folks on your side of the schism
wanted to do everything they could to interdict these weapons so
they wouldn’t get any farther down the street than they have to?

A, Yes, sir. We were all sick to death when we realized that — when
we realized what was going on or when we saw what was going on
by the trends. We were all just, yes, we were all distraught.”

The rift widened when the Assistant Special Agent in Charge (ASAC) authoritatively and
unambiguously told Group VII that guns were not being walked, that the special agents were

incorrect in their terminology, and that there would be no more discussion or dissension about
this topic. Agent Dodson testified:

A, Then we get an e-mail that . . . there is going to be a meeting. {the
ASAC] is coming down, {the ASAC] comes into the Group 7
office and tells us essentially we better stand down with our
complainis, that we didn’t know whai the definition of walking

H Emal from Group VII Supervisor David Voth to Phoenix Group VII (Mar. 12, 2010).
2 Agent Casa Transcript, at 41,
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guns was, we weren't familiar with the Phoenix way of doing
things, that all of this was sanctioned and we just needed to
cssentially shut up and get in line. That’s not a quote, but that’s
the feel of the meeting, so. ..

Do you rememtber approximately when that occurred?

It was right after we went to the Group 7 building, so it had to be
late February, early March 2010.%

Even some - outside Group VII - with reservations about the practice, indrcated that they
gave them the benefit of the doubt because the case was being supervised by the U.S. Attomey's
office. Agent Forcelli testified:

And I expressed concern . . . about that. And I believe some of
those guns were purchased historically. Tt wasn't like 1200 were
watched to go, but apparcatly they weren’t interdicting cither. And
his response was . . . if you or I were running the group . . . it
wouldn’t be going down that way and that the U.S. Attorney is on
board, and it was Mr. [Emory] Hurley, and they say there is
nothing illegal going on.™

B.  Tragic, Yet Foreseeable Results

FINDING: Agents knew that given the large numbers of weapons being

trafficked to Mexico, tragie results were a near certainty.

Since Group VII agents were instructed not to interdict as early and as often as they
believed they should, the agents quickly grasped the likelihood of tragic results. Agent Alt

testified:

Q.

A.

At any point in time did you have communications that . . . this is
going to end terribly, there is going to be deaths?

I know that was talked about . . . the probability of a bad situation
arises with the number each — as the number of firearms increases,
meaning firearms that are out and outside of our control in this
environment with this type of a case, which we are talking about a
fircarms trafficking case, southwest border firearm trafficking
case, I only hope the case agent knows where they are going. But
they are out there and they are not accounted for by us, at least that
1 am aware of, So there is certainly a greater probability and a
greater liability.

I Agent Dodson Transeript, at 44,
# Agent Forcelli Transcript, at 36.
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T can tell you that as early as June of last year [ predicted to some
of my peers in the office that we would be sitting right where we
are today 1o this room.

Speaking with Congressional investigators?

That this would be in front of a Congressional investigation. And [
was in agreement with Agent Dodson that someone was going to
die. And my observations in the office were there was an
overwhelming concern, even amongst those persons on the other
side of the schism, if | can use that term, that something bad was
going to happen.

* % %k

And is it fair to say that anxiety is heightened because of the
possibility of some of these guns getting into the hands of
criminals and being used agaimst your fellow law enforcement
agents?

Yes. And it is not even the possibility, because we know that they
were procured unlawfully. So if we know that [rom the beginning,
they are already in the hands of criminals, so now we are simply
dealing with what is the consequence of that.”

believed they could have interdicted and stopped the guns from walking,

June 28, 2012

When agents arrived in Phoenix in December 2009, they believed there was already
enough information to arrest the straw purchasers, try to flip them, and begin working up the
chain with an eye toward “bigger fish” in the organization. Yet, the fall of 2009 brought a
remarkable departure from the normal practice of interdiction. ATF’s strategy explicitly stated
that it would allow straw purchasers to buy weapons, and that’s exactly what happened. Agent
Dodson testified:

Q.

With the new resources i Group 7 in the fall of “09 . . | you tatked
about some of the special agents that were joined, if all of you had
interdicted the weapons as you saw them, what percentage do you
think you could have prevented from sort of entering the stream . .
. if you read the press accounts of this, it is somewhere along the
lines of 2,000 fircarms have disappeared. How many do you think
vou and your colleagues would have been successful to interdict?
Is it 10 percent, 50 percent?

* Agent Alt Transeript, at 120-122.
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Well, the question is kind implausibie, sir. . . . When we hit the
ground in Phoenix, say, and the original 40 straw purchasers were
identified, and I can’t remember if it is 240 or 270 guns that they
knew at that point that these guys were responsible for, you take,
vou minus that 270 from the estimate of 2,000, and whatever you
have left is what we could have prevented.

Because we should have landed on every one of those people the
minute that we hit here.  And the ones that we landed on that we
couldn’t make cases on. at least they would have been on notice
that we were watching and they would have stopped buying, or
every time they did, the flag went up and we could have been on
them then.

And of all the ones that we didn’t land on, several of them would
have spoken to us, a couple of them even maybe would have
worked for us as a confidential informant or sources, which is how
you climb the ladder in an investigation into an organization.
Sitting back and watching isn’t it. Okay? If you are watching a
TV show at that point of the wire, you are not doing your job.
Your job is to get out here and make a difference. And we could
have done it when we hit the ground. So what are we talking?
1730, to answer your guestion, is my opinion of how many of
these firearms that we could have and should have prevented from
ever being purchased by these individuals and subsequently
trafficked to known criminals or cartel elements south of the
border and elsewhere.

And is it fair to say if you started stopping these straw buyers as
soon as they left [the gun dealers], is it fair to say that perhaps the
drug trafficking organizations that they worked for would realize
we got to get out of Phoenix, we have got to go to Dallas, we have
got to go somewhere else, because Phoenix now has these new
resources and they are catching us?

Right, if not, come up with an cntirely new alternative way to get
their weapons. If we shut down the whole straw purchasing
scenario here in Phoenix, or significantly hurt it to the point where
it is not advantageous for them to do so, you figure, if they are
paying $600 for an AK or AK variant, all right, for every one that
they buy we are taking off ten of them, okay, that’s, | mean in any
business sense that’s not a good idea. Ultimately you are paying
$6600 for one AK at that point. Am I correct? *®

* Agent Dodson Transcript, at 61-63.
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Unfortunately, the agents” complaints fell on deaf ears. As one ASAC noted, the policy
and Operation had been sanctioned. For many of the agents, the operation only fueled their
outrage. According to the agents, the operation failed to use their investigative strengths, honed
over dozens of years in law enforcement. Agents saw the whole operation as pointless, a poor
way to operate, and above all, dangerous. Agent Dodson testified:

Q. Can you be more specific about the instances in which you were
told not to use those techniques?

A, Oh, certainly. Well, every time we voiced concemns, every time we
asked the question. And this is so hard to convey because I
understand you guys weren’t there, you didn’t live it. But every
day being out here watching a guy go into the same gun store
buying another 15 or 20 AK-47s or variants or . . . five or ten
Draco pistols or FN Five-seveNs . . . guys that don’t have a job,
and he is walking in here spending $27,000 for three Barrett .50
calibers at . . . walks in with his little bag going in there to buy it,
and you are sitting there every day and you can’t do anything, you
have this conversation every day.

You asked me . . . a specific time where you voiced where you
want o do this, Every day, alt right? Tt was like are we taking this
guy? No. Why not? Because it is not part of the plan, or it is not
part of the case. [Agent L] said no, Dave said no, [Agent E] said
no. What are we doing here? I don’t know. What the hell is the
purpose of this? I have no idea. This went on every day.”’

DOF and ATF determined that the goal of making the big case was worth the risk of
letting hundreds and hundreds of guns go to criminals in the process. This conclusion was
unacceptable to the agents on the ground carrying out these direct orders, The agents knew they
were facilitating the sale of AK-47 variants to straw purchasers. Supervisors ignored complaints
and retaliated against agents who did complain by transferring them out of ATF Phoenix Group
VII. As Agent Dodson recalled:

Q. [A]t any point in time do you have a recollection of commiserating
with your colleagues, whether it was Special Agent Casa, whether
it was Special Agent Alt, or some of the other special agents that
were on sort of your side of the schism, for lack of a better word?
Do you ever recall saying . . . good grief, if we had just snatched
these guns at the FFLs we wouldn’t even be in this situation?

A, Oh, yes, sir, and not only with people on my side of the schism. I
mean this was why I was, I mean I guess we will get to this later,
but why I am no longer in Group 7, is because I addressed it with,
or primarily with those on the other side of the schism.

T Agent Dodson Transeript, at 113.
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Q. And is it fair to say at this peint vou are outraged?
Outraged and disgusted, however clsc you want to look at it.

Q. And is it fair to say that part of your oufrage is because . . .
needless deaths are possibly occurring?

A. Oh, very much so, sir,

Q. That count