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ANNOUNCEMENT BY THE SPEAKER PRO TEMPORE
The SPEAKER pro tempore (during
the vote). There are 2 minutes remain-
ing.
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So the Journal was approved.
The result of the vote was announced
as above recorded.

——————

REMOVAL OF NAME OF MEMBER
AS COSPONSOR OF H.R. 3697

Mr. BUCSHON. Mr. Speaker, I ask
unanimous consent that I be removed
as a cosponsor on H.R. 3697.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Indiana?

There was no objection.

——————

REMOVAL OF NAME OF MEMBER
AS COSPONSOR OF H.R. 3359

Mr. CLAY. Mr. Speaker, I ask unani-
mous consent to have my name re-
moved as a cosponsor from H.R. 3359.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Missouri?

There was no objection.

————

PERSONAL EXPLANATION

Ms. JACKSON LEE of Texas. Mr.
Speaker, on H. Res. 591, roll call vote
119, T was detained on official business,
and I would like to indicate that I
would have voted ‘“‘no” on H. Res. 591,
the rule to H.R. 5.

———

PROTECTING ACCESS TO
HEALTHCARE ACT

Mr. UPTON. Mr. Speaker, I ask unan-
imous consent that all Members may
have b legislative days to revise and ex-
tend their remarks on the legislation
and to insert extraneous material on
H.R. 5.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Michigan?

There was no objection.

The SPEAKER pro tempore. Pursu-
ant to House Resolution 591 and rule
XVIII, the Chair declares the House in
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the Committee of the Whole House on
the state of the Union for the consider-
ation of the bill, H.R. 5.
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IN THE COMMITTEE OF THE WHOLE
Accordingly, the House resolved

itself into the Committee of the Whole
House on the state of the Union for the
consideration of the bill (H.R. 5) to im-
prove patient access to health care
services and provide improved medical
care by reducing the excessive burden
the liability system places on the
health care delivery system, with Mr.
WESTMORELAND in the chair.

The Clerk read the title of the bill.

The CHAIR. Pursuant to the rule, the
bill is considered read the first time.

General debate shall be confined to
the bill and amendments specified in
House Resolution 591 and shall not ex-
ceed 6 hours equally divided among and
controlled by the respective chairs and
ranking minority members of the Com-
mittees on Energy and Commerce, the
Judiciary, and Ways and Means.

The Chair recognizes the gentleman
from Michigan (Mr. UPTON).

Mr. UPTON. Mr. Chairman, I yield
myself such time as I might consume.

I rise today in support of the PATH
Act, which addresses two of the most
glaring deficiencies in the President’s
overhaul of the health care system.

By what it does and also by what it
fails to do, the health care law threat-
ens access to quality health care for
literally millions of Americans.

Section 3403 of the Affordable Care
Act established the Independent Pay-
ment Advisory Board, or IPAB. A panel
of 15 unelected, unaccountable bureau-
crats will be given the power to make
major decisions regarding what goods
and services are valuable. These deci-
sions will then be fast-tracked, essen-
tially bypassing the legislative process,
with almost no opportunity for discus-
sion or review. The PATH Act prevents
this by repealing IPAB.

I suspect that most Americans still
believe that patients and their doctors
should have a voice and should be able
to decide what health care services
that they find valuable. I think that
they still believe that major policy de-
cisions affecting the Medicare program
and the health care system in general
need to go through the regular legisla-
tive process and be subject to the nor-
mal system of checks and balances ac-
cording to the Constitution.

It is encouraging that the cosponsors
of legislation to repeal IPAB include 20
Democrats and that the bill was favor-
ably reported out of the Energy and
Commerce Committee earlier this
month without any recorded opposi-
tion—a voice vote.

I encourage my colleagues on both
sides of the aisle to support repealing
IPAB and not to block its passage at
the expense of our seniors in a blind ef-
fort to defend the President’s signature
legislation.

The legislation today also includes
reforms that will actually lower the
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cost of health care, a glaring omission
in the President’s health care law. The
health care law failed to provide any
meaningful reform to the broken and
costly medical liability system, which
is currently one of the largest cost
drivers of our health care system.

The current system is responsible for
as much as $200 billion a year in unnec-
essary spending on defensive medicine.
It fails to compensate injured patients
in a fair and timely matter, and it
threatens access to quality health care
by driving good doctors out of high-
risk specialties such as obstetrics and
neurosurgery.
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According to the CBO, these com-
monsense reforms will reduce the Fed-
eral deficit by $48.6 billion over the
next 10 years.

How have opponents proposed to fix
this present system? They want to
spend more; $50 million in grants for
State demonstrations, as called for in
the health care law, is not a solution.
It’s an abdication of responsibility. The
President promised to look at Repub-
lican ideas for medical liability reform.
Passing this legislation is the very
first step towards allowing the Presi-
dent to make good on that promise.

Health care decisions should be made
between a doctor and a patient. That
relationship doesn’t work when bureau-
crats and trial lawyers come between
them. So I urge my colleagues to vote
in support of this legislation.

Mr. Chairman, I reserve the balance
of my time.

Mr. WAXMAN. Mr. Chairman, I yield
myself such time as I may consume.

I rise in opposition to H.R. 5. It com-
bines two very bad ideas into one ter-
rible bill that is anti-senior, anti-con-
sumer, and anti-health.

It’s no accident that we’re consid-
ering the legislation during the second
anniversary of the Affordable Care Act,
because this is a thinly veiled, partisan
attempt to confuse the public and ob-
scure the law’s success in covering
young people, reducing costs for sen-
iors, and providing improved health
benefits.

Title I of the bill before us, the med-
ical malpractice provisions, have been
around for over a decade. They have
not been enacted under Democratic or
Republican Congresses and Presidents
because they are an extreme intrusion
on the authority of the States to set
their own liability rules and would
shield bad actors from accountability
when they cause injury and death.

Let’s be clear: this bill is much
broader than traditional medical mal-
practice legislation. It protects manu-
facturers, distributors, suppliers, mar-
keters, even promoters of health care
products. And it gives them protection
even if they intentionally cause harm.
Insurance companies and HMOs are
protected as well. The bill shields drug
and device manufacturers with com-
plete immunity from punitive dam-
ages, no matter how reckless their con-
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duct, so long as their products were at
one time approved by the FDA.

This bill preempts State action in an
area that has traditionally been left to
the States. To the extent that we do
have a medical malpractice problem in
this country, it should be addressed at
the State level. But this bill not only
strips away State law; it puts in place
a Federal scheme that will not reduce
medical errors, will not award appro-
priate and adequate compensation
when an injury occurs, and will not
lower health care costs.

The second part of the bill would re-
peal the Independent Payment Advi-
sory Board, which helps keep Medicare
costs under control if they rise more
than anticipated. IPAB’s role is to rec-
ommend evidence-based policies to im-
prove Medicare without harming pa-
tients.

Repealing IPAB is the height of hy-
pocrisy. The main Republican attack
on Medicare and the Affordable Care
Act is that we cannot afford them.
House Republicans are proposing
changes that would destroy Medicare
because they say taking care of our
seniors just costs too much. Yet today
they will vote for a bill that eliminates
one of Medicare’s cost-saving innova-
tions and saddles Medicare with over $3
billion in unnecessary costs. It’s no
wonder that the public holds Congress
in so little regard.

The Republican master plan for
Medicare is to end the guarantee cov-
erage and shift more costs on to sen-
iors and people with disabilities. They
don’t hold down the costs; they simply
shift them on to seniors and disabled
people. Under Medicare, they pay more
for it out of their own pockets. This is
part of the Republican assault on Medi-
care. It would repeal the backstop in
Medicare that keeps Medicare afford-
able for seniors.

I want to be clear about what the
IPAB is and what it isn’t. The board is
explicitly in statute prohibited from
rationing. It also is prohibited from
making recommendations that in-
crease costs to seniors or cut benefits.
IPAB also doesn’t take away the role
of Congress. IPAB makes recommenda-
tions, but Congress can and should act
on those recommendations.

We hear a lot about these unelected
bureaucrats. Let me tell you that,
around this place, there are a lot of
elected bureaucrats. Here is the funda-
mental difference between the Demo-
cratic approach to Medicare and the
Republican approach: Democrats in
Congress are committed to preserving
Medicare and protecting seniors’ bene-
fits; Republicans have proposed ending
Medicare’s guarantee of coverage 8o
they can pay for tax breaks for oil
companies and millionaires. Let me
underscore that. They want to take
money out of Medicare so they can give
more tax breaks to billionaires and oil
companies.

Like some of my colleagues, I have
concerns about some aspects of the
IPAB. I don’t agree with the premise
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that we need IPAB to make Congress
do its job. But no one should think that
the hyperbole of IPAB’s Republican
critics—rationing, death panels, and
faceless bureaucrats pulling the plug
on sick patients—represents reality.
That came from their propaganda word
masters.

House Republicans are voting to re-
peal the Independent Payment Advi-
sory Board because they simply want
to eliminate Medicare. They want to
provide vouchers instead of benefits.
They want to shift costs to the bene-
ficiaries. They want to put Medicare
into a death spiral and leave insurance
companies in charge of seniors’ care.
Then it would be the insurance compa-
nies that could then ration care, cut
benefits and, according to the Congres-
sional Budget Office, likely increase
out-of-pocket costs by $6,000.

Does anybody doubt insurance com-
panies ration care? Try to get an insur-
ance policy if you have a previous med-
ical condition. They won’t even cover
you, or they will charge you so much
you can’t afford it. Is that what we
want, to let the insurance companies
make these decisions for our seniors
and disabled people?

H.R. 5 is a partisan assault on Medi-
care and an assault on patients who are
injured by careless doctors and drug
companies and an assault on States’
rights.

I urge my colleagues to vote ‘“‘no’’ on
H.R. 5.

Mr. Chairman, I reserve the balance
of my time.

Mr. UPTON. Mr. Chairman, I yield 2
minutes to the chairman emeritus of
the Energy and Commerce Committee,
Mr. BARTON, the gentleman from
Texas.

(Mr. BARTON of Texas asked and
was given permission to revise and ex-
tend his remarks.)

Mr. BARTON of Texas. I thank the
distinguished chairman.

We have just heard an argument from
one of the authors, if not the chief au-
thor, of the new health care law. So it’s
understandable that former Chairman
Waxman would rise in indignant de-
fense of his product and opposed to this
bill.

H.R. 5, the PATH bill, is in actuality
a reasoned response to an irrational at-
tempt to socialize health care in the
United States of America. The Inde-
pendent Payment Advisory Board,
which this legislation repeals, is an
independent 15-member panel ap-
pointed by the President, unless the
President doesn’t appoint it, in which
case three of the President’s chief ad-
visers become the board. And if they
don’t decide to do it, then one person,
the Secretary of Health and Human
Services, has the authority when this
kicks in in 2014 to make all kinds of de-
cisions that directly impact health
care in America.

I don’t think, and a majority of my
colleagues don’t think, that that’s the
way it should be done. So this bill in
one paragraph—I think on page 24—re-
peals that section. That is a good start.
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It is not the end-all be-all, but it is a
good start to regaining control of
health care by individuals and the
marketplace.
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The other thing this bill does is it
puts in a medical malpractice reform
that has been long overdue. The Presi-
dent, in his State of the Union, said he
was for medical malpractice reform,
but I am told that he has said he is not
for this medical malpractice reform,
just like he is not against the Keystone
pipeline, but he called Senators to op-
pose it when it came up in the other
body.

We need medical malpractice reform.
Independent observers have said that
this bill, which Congressman GINGREY
of Georgia is the original sponsor of,
would save $48 billion over, I think, a
10-year period if enacted—$48 billion.
That’s real reform. It does not preempt
States. It allows the States to continue
their medical malpractice laws that
they’ve already enacted.

So I ask that we vote for this piece of
legislation.

And I thank the chairman and the
subcommittee chairman and all of the
Members who have made it possible.

Mr. WAXMAN. Mr. Chairman, I am
pleased at this time to yield 3 minutes
to the distinguished ranking member
and soon-to-be chairman of the Health

Subcommittee, the gentleman from
New Jersey (Mr. PALLONE).
Mr. PALLONE. I thank the gen-

tleman from California.

I have a great deal of respect for my
former chairman and colleague from
Texas, but as I listen to him, the prob-
lem is that it’s always the same: It’s
my way or the highway. And it’s just
very unfortunate, because there have
been many opportunities in the com-
mittee where we could have worked to-
gether to come up with legislation on
things like malpractice reform and
IPAB, but that’s not what we get from
the Republican side of the aisle. They
just constantly want to do their own
thing.

And as he said, the President may be
for malpractice reform, but if he’s not
for this malpractice reform, then he’s a
bad guy. And that’s the point: We need
to get together. If we’re ever going to
accomplish anything, we need to work
together; and I don’t see that hap-
pening on the Republican side of the
aisle today.

I am very disappointed in the process
of considering H.R. 5. I am dis-
appointed and frustrated that my Re-
publican colleagues had an opportunity
to bring to the floor a bill that I and
some of my Democratic colleagues sup-
ported, but what they decided to do in-
stead is to simply play political games,
political games over and over again.

All sectors of the health care indus-
try agree that the Independent Pay-
ment Advisory Board, IPAB, should be
repealed. I am the first one to tell you
how much I am opposed to IPAB. In
fact, during the Energy and Commerce
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Committee’s Subcommittee on Health
markup, I voted in favor of its repeal.
But, unfortunately, my Republican col-
leagues have no interest in truly re-
pealing IPAB. They only care about de-
facing the Affordable Care Act and con-
tinuing their political game of repeal-
ing the law piece by piece. How do I
know that? Because they’ve decided to
pay for the IPAB repeal with H.R. 5,
one of the most controversial and his-
torically partisan bills of the past dec-
ade.

We’ve been through this same debate.
Every time, every year, H.R. 5, on the
floor again. Each year the Republicans
have been in charge, we’re forced to
consider identical legislation that con-
tains the exact same areas over which
we remain divided. In fact, the Repub-
licans weren’t even able to enact this
bill into law when they had the majori-
ties in the House and Senate and the
Presidency, and the reason is because
they have zero desire to solve the prob-
lems of this country. All they are in-
terested in accomplishing is a political
message to take home to their dis-
tricts.

I have said again and again that I
would work with my colleagues on
truly addressing malpractice reform,
but those calls have gone unanswered.
Over the years, there has been little ef-
fort on the part of Republicans to
reach across the aisle and to work with
Democrats on a satisfactory solution
to medical liability reform.

I do understand that medical mal-
practice and liability is a very real
problem for doctors in my home State
and in the country, but H.R. 5 is not
the answer. Any true reform must take
a balanced approach and include pro-
tections for the legal rights of patients
and be limited to medical malpractice.

Today my vote on this package is a
“no” vote on H.R. 5 alone. As I have
stated, it’s too controversial and ex-
treme in its current form. Although
it’s described as a medical malpractice
measure, H.R. 5 extends far beyond the
field of malpractice liability.

I am just extremely disappointed. I
am being honest in saying this. I am
very disappointed that the Republican
leadership has robbed many Democrats
of their ability to vote cleanly on IPAB
repeal and have, instead, yet again, po-
liticized this body.

When will you learn?

Mr. UPTON. Mr. Chairman, I yield 2
minutes to the gentlelady from North
Carolina, the vice chairwoman of the
Energy and Commerce Committee,
Mrs. MYRICK.

Mrs. MYRICK. I thank the chairman.

Mr. Chairman, this is Washington, so
we have to have an acronym for every-
thing up here. The IPAB isn’t a new
techie device but is an example of one
of the many misguided parts of the
budget-busting health care reform law.

What is this debate really about? We
all know that Medicare is headed to-
ward financial catastrophe, and the
health reform law only succeeded in
putting the program in a more precar-
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ious position. There is no easy solution
to this problem, but Republicans have
put forward a plan that would actually
set the program on a healthy fiscal
path again, without hurting those who
are already on the program.

Of course, because this is Wash-
ington, rather than having a hearty de-
bate, this proposal continues to be
demagogued and derided. Instead, the
health reform bill gave us IPAB, an un-
accountable board tasked with limiting
procedures and treatments in order to
control costs. It’s a top-down, uncon-
stitutional, ineffective, and inefficient
way to solve Medicare’s fiscal prob-
lems. And if you think that this board
won’t make recommendations to limit
the use of expensive but life-sustaining
treatments, you haven’t been paying
attention.

But here’s something that gets lost
in this debate: IPAB doesn’t just apply
to Medicare benefits for seniors who
are on a government program.

First off, those of us who have been
here for a while know that private in-
surers tend to follow Medicare. We see
it all the time. Once Medicare changes
coverage for a treatment, those deci-
sions push private payers to also move
in that direction, because so much of
our health care system relies on Medi-
care’s policies. The government al-
ready controls so much of our health
care sphere that inefficiencies abound.

If that weren’t enough, starting in
2015, the IPAB can make decisions
about what private plans will cover.
Yes, 15 people will be deciding what
private companies will be covering.
That’s what is fundamentally wrong
with the health care reform law, and
we should repeal the whole thing. But
in the meantime, let’s repeal this ill-
conceived board and address this coun-
try’s medical malpractice problems
while we’re at it.

Mr. WAXMAN. Mr. Chairman, I am
pleased to yield to an important mem-
ber of our committee, the gentleman
from Texas (Mr. GREEN) for 2 minutes.

Mr. GENE GREEN of Texas. I thank
my colleague, the ranking member on
our Energy and Commerce Committee.

I rise in opposition to this bill. I am
not opposed to all of it; in fact, I am a
strong supporter of the repeal of the
IPAB provisions. However, we can’t un-
dermine Americans’ rights in court
through placing arbitrary limits on
malpractice cases. That’s what this bill
before us does. We shouldn’t solve a
bad policy problem by implementing
more bad policy. We should be passing
good legislation, not trying to pass
something that has no chance of be-
coming law, and that’s what this bill
does.

The Affordable Care Act, the under-
lying statute that this bill is amend-
ing, has had an enormous positive im-
pact on the constituents I represent,
and the law hasn’t totally taken effect
yet. But it’s getting better. I was proud
to support this landmark legislation as
part of the Energy and Commerce Com-
mittee and on the Health Sub-
committee.
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Before the passage of the Affordable
Care Act, my congressional district
had the largest percentage of uninsured
of any district in our country. We still
have a lot of work to do, but things are
getting better. For the last 2 years,
53,000 children in my district can’t lose
the security offered by health insur-
ance due to preexisting conditions;
3,400 seniors have saved an average of
$5640 on prescription drugs; 9,000 young
people now have health insurance that
they didn’t have before the Affordable
Care Act.

The Affordable Care Act is not per-
fect, but no bill is perfect. The bill be-
fore us today is far from perfect. I sup-
port the repeal of IPAB. I opposed
IPAB in 2009 when it came up in our
committee markup of the Affordable
Care Act. I do not believe a panel of
outsiders appointed by the President
should take responsibility for what
Congress needs to do in making deci-
sions on Medicare payment rates.
That’s part of our job as Members of
Congress. However, this bill has
stepped too far; and I want to the op-
portunity to vote on a freestanding
IPAB repeal, but I cannot support H.R.
5 because it’s a bridge too far.
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Mr. UPTON. Mr. Chairman, I yield 2
minutes to the gentleman from Florida
(Mr. STEARNS).

Mr. STEARNS. I thank the distin-
guished chairman.

This bill, contrary to what the gen-
tleman from Texas said, is an oppor-
tunity for him to vote to not let bu-
reaucrats make the decision. He has a
chance to do this. I'm a little surprised
why he’s saying he’s against the bill.
Of course, I think many of us are going
to repeat the same arguments.

The fundamental point is that this
bill will save almost $50 billion over 10
years. How many people on this side
don’t want to save money? I think ev-
erybody on both sides of the aisle
would like to save money. So this is
stopping defensive medicine and untold
amount of litigation by passing this
bill. This could effectively create lower
premiums for everybody and lower the
cost of health care.

This bill would eliminate, as pointed
out even by the gentleman from Texas,
the Independent Payment Advisory
Board, given the colloquial name of
IPAB. Just this morning, as chairman
of the Oversight and Investigation
Committee, we held a hearing on the
President’s failed health care law. It’s
clear that countless pages of regula-
tion, rules, and requirements for
ObamaCare have been incredibly con-
fusing. When we had this hearing, it
was brought up clearly that this bill,
over 2 years old, has given almost 1,700
waivers to entities who cannot comply
with this health care bill.

So my constituents and individuals
throughout this country view these
massive new rules and regulations as
increasing interference by the Federal
Government into their lives. And, obvi-
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ously, business communities are seek-
ing waivers. Seventeen hundred enti-
ties are asking for waivers because
they can’t comply. It creates uncer-
tainty in the marketplace.

So for all these reasons we must pass
this bill. In fact, ITPAB is SGR on
steroids. Rather than fixing the SGR
problem in the health care law, Demo-
crats are happy to allow continued cuts
to physician payments and then double
down on further cuts through IPAB.
This is a group of 15 unelected bureau-
crats who would save Medicare by
making draconian cuts to provider pay-
ments. Democrats wanted to control
the future cost of Medicare by giving
unelected, bureaucrats the power to
cut payments to hospitals and to our
doctors.

If Democrats were serious, they
would support this bill. NANCY PELOSI,
the former Speaker and minority lead-
er said, ‘“We have to pass this bill so
you can find out what’s in it.”” Remem-
ber that quote?

I am determined to make sure we
don’t have to fully implement the bill
S0 we can see what it costs.

Mr. WAXMAN. Mr. Chairman, I'm al-
ways amused when I hear people talk
about government interference in our
lives. If people think Medicare is an
unjust government interference in
their lives, they can forgo their Medi-
care, but I don’t know too many people
who would like to do that. What the
Republicans are proposing is to take
that Medicare away from them and
turn it over to private insurance. Put
that to a vote. I don’t think the Amer-
ican people would support that either.

I am pleased to yield 2 minutes to a
very important member on our com-
mittee, especially the Health Com-
mittee, the Representative from the
Virgin Islands (Mrs. CHRISTENSEN).

Mrs. CHRISTENSEN. I thank you for
yielding.

Mr. Chair, I rise today during a time
when we should all be celebrating the
many great successes of the Affordable
Care Act on its second-year anniver-
sary. Democrats have rightly been ap-
plauding the health and economic ben-
efits of affordable, reliable access to
high-quality health care services
brought about by that landmark law.
Not so with our Republican colleagues,
who choose to ignore or misrepresent
the many benefits millions of people
have been enjoying because of the Af-
fordable Care Act.

Then comes this disastrous marriage
between two bills—one that will repeal
the Independent Payment Advisory
Board—which some Democrats like
myself support—and the other mal-
practice bill, which I strongly oppose
because it will trample States’ rights,
providing extraordinary protections for
drug and medical device and health in-
surance companies, making it nearly
impossible for those harmed to seek
and achieve justice.

I support the IPAB repeal because in
its current form it will not achieve sig-
nificant savings or ensure quality ac-
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cess to health care under Medicare. Ad-
ditionally, as a physician who prac-
ticed for more than two decades, I'm
opposed to its broad authority to make
recommendations that would det-
rimentally affect health care providers
and eventually Medicare beneficiaries.
However, attaching at the very last
minute a medical malpractice bill that
provides protection to every entity in-
volved in medical malpractice and
health care lawsuits except the victim
is just plain wrong.

And, no pun intended, but adding in-
sult to injury is the fact that their
medical malpractice bill is completely
outdated. The bill was designed more
than two decades ago. Back then we
did have challenges with malpractice
insurance, but today those challenges
have been addressed. Today, we do not
have a malpractice insurance crisis in
this country.

I strongly oppose H.R. 5, and encour-
age my friends on the other side of the
aisle in the future, if it’s more than
just political rhetoric, to quit while
they’re ahead.

Mr. PITTS. Mr. Chair, at this time I
yield 2 minutes to the distinguished
vice chairman of the Health Sub-
committee, the gentleman from Texas,
Dr. BURGESS.

Mr. BURGESS. I thank the chairman
for the recognition.

Mr. Chairman, I will focus my re-
marks on the Independent Payment
Advisory Board because it encompasses
all that is wrong with the Affordable
Care Act. The health law itself con-
tains policies that will disrupt the
practice of medicine. Along with the
many excesses and constrictions within
the law, the Independent Payment Ad-
visory Board represents the very worst
of the worst of what will happen.

As a physician, as a Member of Con-
gress, as a father, as a husband, as a
patient in his sixties, I am offended by
the Independent Payment Advisory
Board. This board is not accountable to
any constituency, and it exists only to
cut provider payments to fit a mathe-
matically created target. The board
throws the government into the middle
of what should be a sacred relationship
between the doctor and the patient.
The doctor and the patient should have
the power to influence prices and guide
care, not this board.

Beyond controlling Medicare, the
Independent Payment Advisory Board’s
rationing edicts will serve as a bench-
mark for private insurance carriers’
own payment changes. Although Mr.
WAXMAN bemoaned the fact that pri-
vate insurance would be part of Medi-
care, this thing will actually dictate
the behavior of private insurances in
this country.

The board will have far-reaching im-
plications beyond Medicare for our Na-
tion’s doctors. Because of the limita-
tions on what the control board can
cut, the majority of spending reduc-
tions will come from cuts to part B,
the doctors’ fees. Doctors will become
increasingly unable to provide the
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services that the board has decided are
not valuable.

Is the answer to squeeze out doctors?
Sounds like rationing to me.

So which sounds like the better—
Medicare bankruptcy and an unelected
board deciding the care of Medicare
beneficiaries or doctors and patients
deciding and defending the right of the
care that they receive?

The future of American health care
should not be left up to this board, to
this panel. It’s an aloof arbiter of
health care for seniors who depend on
Medicare. I support the repeal of the
Independent Payment Advisory Board.

I'll just leave you with a quote from
the American Medical Association:

It puts our health policy and payment de-
cisions in the hands of an independent body
with no accountability. Major changes in the
Medicare program should be decided by
elected officials.

The American Medical Association.

Mr. WAXMAN. Mr. Chairman, I am
pleased to yield 3 minutes to my col-
league from California, one of the key
people in the authorship of the Afford-
able Care Act, GEORGE MILLER.

Mr. GEORGE MILLER of California.
I thank the gentleman for yielding.

Mr. Chair, I came to Congress in 1975.
Since that time, I've been involved in
the debate over national health reform
proposals. Throughout these debates,
lawmakers struggled with how to con-
trol costs without sacrificing quality
care. Unfortunately, for decades, Con-
gress chose to kick the can down the
road while costs continue to climb and
to soar. This trend ended with Afford-
able Care Act.

For the first time, Congress put in
place specific and identifiable measures
that will make our health care system
more transparent and efficient. This
includes the creation of the Inde-
pendent Payment Advisory Board. This
board will be a backstop to ensure that
Federal health programs operate effi-
ciently and effectively for both seniors
and taxpayers. We need to give these
innovations a chance to work. Because
without these innovations, there’s lit-
tle hope to get health care costs under
control.

Five hundred thirty-five Members of
Congress cannot be nor should they be
the doctors who think they know best
of the practice of every medical field.
Five hundred thirty-five Members of
Congress are not immune to special in-
terests that have a financial stake in
the decisions that are made—not nec-
essarily in the best interest of the sen-
iors, the taxpayers, or the delivery of
medicine in this country, but perhaps
in the best interest of their companies.
That’s why the Affordable Act created
an independent board of health experts
to make the recommendations to im-
prove the system. It does not usurp the
role of Congress. It simply acts as a
fail-safe in case government spending
exceeds benchmarks. Under the law,
doctors will retain full authority to
recommend the treatments they think
are best for patients. The law also pro-
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hibits recommendations that would ra-
tion care, change premiums, or reduce
Medicare benefits.

In short, this independent board is
about strengthening Medicare with evi-
dence-based decisionmaking. Without
innovative reforms like the board,
Medicare’s future will be put in jeop-
ardy. Kicking this can down the road
any further will only bolster those who
seek to kill Medicare. We must
strengthen Medicare, not end the Medi-
care guarantee.

The Affordable Care Act strength-
ened Medicare. It extended the life of
the trust fund and has already lowered
costs for millions of seniors. However,
without innovation, our current sys-
tem will be unsustainable for our Na-
tion’s families, businesses, and tax-
payers.

The Republican plan to end the Medi-
care guarantee is no alternative. Inno-
vation is the alternative. I urge my
colleagues to support the Independent
Payment Advisory Board and reject
this legislation.

[0 1540

Mr. PITTS. Mr. Chairman, I would
much rather hear from some of our
doctor friends who are speaking so elo-
quently. I have another doctor, a mem-
ber of the Health Subcommittee, from
Pennsylvania. I yield 2 minutes to the
distinguished gentleman, Dr. TiM MUR-
PHY.

Mr. MURPHY of Pennsylvania. I
thank the gentleman.

Last decade, when I was a State sen-
ator of Pennsylvania, I took on HMOs
and plans that made decisions by ac-
countants and MBAs and not MDs. It
was important to do that because we
found that doctors could not make de-
cisions even though they were sup-
posedly empowered to do that. Instead,
there were boards that would make de-
cisions for them.

And now here we are with deja vu all
over again. We’re about to have 15
Presidential appointees—even under
the advice of both Chambers of Con-
gress—none of whom are involved with
medicine, making decisions with re-
gard to who makes decisions for you in
terms of what gets paid and how much
gets paid to doctors and hospitals. But
as it goes through, what happens if
there’s a decision that says it’s not
going to be covered? Can you call the
board, itself? No. Can your doctor call
the board? No. Can your hospital call
the board? No. Can your Member of
Congress call the board? No. But, in
fact, it would take an act of Congress
passed by the House and Senate and
signed by the President to override
them.

So who is this panel, and what deci-
sions can they make? By law, it’s peo-
ple who are involved with finance, eco-
nomics, hospital administration, reim-
bursements, some physicians, health
professionals, pharmacy benefit man-
agers, employers, people involved with
outcome research and medical health
services and economics.
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What’s missing from that is any re-
quirement that it might be people who
have knowledge of such things as on-
cology, endocrinology, pediatrics, ob-
stetrics, geriatric medicine, family
medicine and surgery, and the list goes
on and on. So, in other words, what’s
going to happen here is not only if you
like your doctor you may not be able
to keep him or her, but if your doctor
doesn’t like what’s going to be covered,
there is nothing he or she can do about
that. This is not the practice of medi-
cine; this is the practice of government
overtaking medicine.

While Americans were begging for us
to fix a broken system, what they got
was half a trillion in new taxes, half a
trillion in Medicare cuts, trillions in
new costs, and massive mandates—1,978
new responsibilities of the Secretary of
Health and 150 boards, panels, and com-
missions yet to be appointed. And we
don’t know what’s going to happen. We
need to return health care to where it
really is going to be fixed.

Mr. WAXMAN. Mr. Chairman, I yield
myself 1 minute.

We’re talking about the Independent
Payment Advisory Board—advisory
board.

The appointed membership of the Board
shall include physicians and other health
professionals, experts in the area of
pharmaco-economics or prescription drug
benefit programs, employers, third-party
payers, individuals skilled in the conduct
and interpretation of biomedical, health
services.

Dot, dot, dot. These are people who
will give us some recommendations,
but they can’t give us recommenda-
tions to take away services. They can’t
give us a recommendation to impose
more costs on the Medicare bene-
ficiaries. And when they give us their
recommendations, Congress can act on
it. And if we don’t like it, we can
change them.

I think we have the Republicans try-
ing to scare people. They come in and
say ‘‘Medicare costs too much.” Well,
if it costs too much, that’s why we
need this backup, to be sure that we’re
holding down costs. They say, ‘it costs
too much and therefore let’s ends it.”
That doesn’t make any sense. I think
Americans should not be fooled.

Mr. Chairman, I would like to now
yield 3 minutes to my colleague from
California, the ranking member of the
Subcommittee on Health of the Ways
and Means Committee, Mr. STARK.

(Mr. STARK asked and was given
permission to revise and extend his re-
marks.)

Mr. STARK. I want to thank Mr.
WAXMAN for yielding to me at this
time.

I rise in opposition to H.R. 5, brought
to the floor by my Republican col-
leagues. It does two things. It repeals
IPAB as created in the Affordable Care
Act, and it enacts a medical mal-
practice reform long sought by my Re-
publican friends as a way to protect
pharmaceutical companies, medical de-
vice companies, and health care pro-
viders from any liability or full liabil-
ity when they cause harm or death.
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The medical malpractice part of this
bill is so bad that the California Med-
ical Association rejects the bill and
says to vote ‘‘no’’ unless they had a de-
cent medical malpractice reform part
in it. And when the doctors will reject
medical malpractice reform issues, you
know it’s got to be bad.

This extreme proposal is really not
needed. I happen to agree with the part
of the bill that repeals IPAB. We re-
fused to include it in the House version
of health reform. And Congress has al-
ways stepped in in its congressional
manner to strengthen Medicare’s fi-
nances when needed, and I see no need
for us to relinquish that duty. We only
have to look at the health reform law.
It has extended solvency; it has slowed
spending growth; it has lowered bene-
ficiary costs; it has improved benefits,
modernized the delivery system, cre-
ated new fraud-fighting tools. We’ve
done a good job. In fact, the CBO
projects that IPAB won’t even be trig-
gered until the next 10 years, proving
we’ve already done our job here in Con-
gress of strengthening Medicare’s fi-
nances.

Today’s Republican support to repeal
IPAB isn’t a sincere interest in pro-
viding Medicare for all. They still want
to give us an unfunded or underfunded
voucher, slash and burn funding. And
despite my opposition to IPAB, it’s far
less dangerous to Medicare than the
Republican voucher plan put forth in
the House Republican budget this
week. IPAB doesn’t undermine Medi-
care’s guaranteed benefits and its abil-
ity to reduce Medicare spending. It has
guardrails to prevent it. It doesn’t per-
mit costs to come from reducing Medi-
care and increasing costs on bene-
ficiaries. It prohibits rationing, and it
has annual limits on the cuts. The Re-
publican voucher plan has none of
these protections.

The Republicans are continuing their
march begun by Newt Gingrich to have
Medicare ‘‘wither on the vine.” I urge
my colleagues to vote ‘“‘no’” on yet an-
other political stunt, which really,
thankfully, is not destined to become
law at this time.

Sacramento, CA, May. 15, 2012.
RE. H.R. 5 Protecting Access to Healthcare
Act.
CMA Position. Oppose Unless Amended.
Hon. JOHN BOEHNER,
Speaker, House of Representatives,
Washington, DC
Hon. NANCY PELOSI,
Minority Leader, House of Representatives,
Washington, DC.

DEAR SPEAKER BOEHNER AND LEADER
PELOSI: The California Medical Association
has adopted a position of Oppose Unless
Amended on H.R. 5 the ‘“‘Protecting Access
to Healthcare Act.” While we strongly sup-
port the repeal of the Medicare Independent
Payment Advisory Board (IPAB) and appre-
ciate the state preemption of medical liabil-
ity laws that will preserve California’s suc-
cessful MICRA law, we have serious concerns
with two additional medical liability provi-
sions that will expose California physicians
to even greater liability despite the bill’s
stated legislative intent to reduce health
care costs and insurance premiums.
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SUPPORT REPEAL OF THE MEDICARE
INDEPENDENT PAYMENT ADVISORY BOARD (IPAB)

CMA strongly opposes the Medicare Inde-
pendent Payment Advisory Board (IPAB)
which thwarts Congress’ stewardship of the
Medicare program and gives fifteen unac-
countable individuals the power to make sig-
nificant cuts to Medicare. We believe it is
Congress’ responsibility to ensure the Medi-
care program meets the needs of their com-
munities. The TPAB is mandated to make
draconian cuts if Medicare spending exceeds
unrealistic budget targets in 2014. While we
appreciate the necessity to control the
growth in health care spending, the IPAB
mandate does not leave room to actually re-
form the program, particularly because hos-
pitals and other providers are exempt from
the cuts until 2020. It disproportionately
harms physicians who are already challenged
to provide care to Medicare patients with
limited resources. As you know, physicians
are facing large Medicare SGR payment cuts
over the next decade as well.

These measures are already forcing more
California physicians to limit the number of
Medicare patients they can accept. If addi-
tional cuts take effect, physicians will be
forced to leave the program—harming timely
access to quality care for California’s seniors
and military families.

The IPAB was not part of the House Health
Care Reform bill because most of the leaders
in the California delegation opposed it.
Please continue to stand against an IPAB
that takes important decisions out of your
hands.

MEDICAL LIABILITY: OPPOSE UNLESS AMENDED

For the last several decades, California’s
medical liability law—MICRA—has success-
fully protected patients and physicians. It
has kept medical liability insurance afford-
able and thus, protected access to care for
California patients while reducing health
care costs. CMA appreciates the provisions
in H.R. 5 that allow state preemption and the
preservation of California’s important
MICRA law. While we agree with the intent
of H.R. 5—to provide MICRA-like protections
for physicians in other states—we have seri-
ous concerns with two provisions that will
increase physician liability costs not only in
California but across the country. We believe
these provisions are inconsistent with the
stated intent of the legislation to reduce in-
surance premiums and overall health care
costs.

1. Fair Share Rule

California has a joint and several liability
law that governs economic damages and al-
lows claimants to recover the full amount of
economic damages from any defendant. The
Fair Share Rule in H.R. 5 will preempt Cali-
fornia’s law and put full recovery by injured
patients at risk. As written, the Fair Share
Rule will dramatically increase the potential
for physicians to face enforcement pro-
ceedings against their personal assets. This
will force physicians to purchase increased
medical professional liability insurance cov-
erage, which will significantly increase li-
ability premiums in California for physi-
cians.

Therefore, CMA requests the following
amendment that would allow states with
joint and several liability laws to maintain
those important laws.

Page 23, line 4 Add: (b) Protection of
States’ Rights and Other Laws.

(1) Any issue that is not governed by any
provision of law established by or under this
title (including State standards of neg-
ligence) shall be governed by otherwise ap-
plicable State or Federal law.

(2) This title shall not preempt or super-
sede any State or Federal law that imposes
greater procedural or substantive protec-
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tions for health care providers and health
care organizations from liability, loss, or
damages than those provide by this title or
create a cause of action or any State law that
governs the allocation or recovery of damages
among joint tort feasors.

2. No Punitive Damages for Medical Prod-
ucts and Devices that Comply with FDA
Standards

The CMA has serious concerns with grant-
ing complete immunity from punitive dam-
ages to medical product and device manufac-
turers, distributors and suppliers. We believe
this will force plaintiffs to look only to phy-
sicians and other providers to seek relief and
will significantly increase physician expo-
sure and liability costs. CMA believes that
the United States Supreme Court decision on
this issue in Levine v Wyeth was correct and
should remain the law because the alleged
benefits of providing immunity to pharma-
ceuticals companies through preemption are
far outweighed by the harm to patient care
and physicians.

Therefore. CMA urges that subdivision (c)
of Section 106 of Title I of the Protecting Ac-
cess to Healthcare Act be stricken in its en-
tirety.

At the very least, if Title I, Section 106(c)
remains in the bill, the CMA requests the
following amendments to protect physicians
from punitive damages liability that would
otherwise be that of the manufacturers and
suppliers of medical products and devices.

Page 10, line 14: (¢) No punitive damages
for products that comply with FDA stand-
ards

(1) In General (A) No punitive damages
may be awarded against the manufacturer,
distributor, or prescriber of a medical prod-
uct, or a supplier of any component or raw
material of such medical products, based on
a claim that such product caused the claim-
ant’s harm where—

Page 16. Lines 24-25: *“. . . or the manufac-
turer, distributor supplier, marketer, pro-
moter, [or] seller, or prescriber of a medical
product, . . .”

Page 17, Lines 15-16: ““. . . or the manufac-
turer, distributor supplier, marketer, pro-
moter, [or] seller, or prescriber of a medical
product, . . .”

Page 17, Line 25: ““44. . . or the manufac-
turer, distributor supplier, marketer, pro-
moter, [or] seller, or prescriber of a medical
product, . . .”

The CMA urges you to accept these impor-
tant amendments. We appreciate the efforts
to repeal the IPAB, to protect California’s
MICRA law with a state preemption, and to
bring liability relief and lower health care
costs to the rest of the nation.

Thank you for this important work.

Sincerely,
JAMES T. HAY, MD,
President.

Mr. PITTS. Mr. Chairman, I'd just
like to take 30 seconds to respond to
the distinguished ranking member be-
fore I yield to Mr. BASS.

He mentioned that this so-called ex-
pert panel could have physicians and
health care professionals. I refer him to
section 3403(g) of PPACA on page 423,
specifically on the majority for the
panel. There’s a specific prohibition
that you can’t have a majority of
health care providers or physicians on
IPAB. And as far as these being rec-
ommendations, you can’t appeal; you
can’t sue this board. Only with three-
fifths vote in both Chambers with com-
mensurate cuts can you overturn their
recommendation.

I yield 1 minute to the gentleman
from New Hampshire (Mr. BASS).
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Mr. BASS of New Hampshire. I thank
my friend from Pennsylvania for yield-
ing to me.

Mr. Chairman, I rise in support of the
bill consisting of two previous bills—
tort law reform and a repeal of the
Independent Payment Advisory Board.

I wasn’t here when the Obama health
care, the Affordable Care Act law, was
passed. In listening to the debate over
the last half hour, you would have
thought that nobody supported this
bill. Of all the speakers we’ve had, I
think three have admitted they sup-
ported it then, and now you’d think
that it never existed. Well, any agency
that’s scored by CBO to save $3.1 bil-
lion is not going to do it by providing
more services for seniors or innovation
or preservation. It’s going to do it by
cutting payments to providers or by
cutting services to beneficiaries. It’s as
simple as that.

This is the beginning of, perhaps, the
core of what represents a Federal Gov-
ernment takeover of health care serv-
ices in this country. Sure, there may
be a process whereby recommendations
could go to the Congress; but instead of
the relationship being between a pa-
tient and a doctor, it is going to be
governed more by a Federal bureauc-
racy that will make these decisions.

I urge support of the pending bill,
H.R. 5.

O 1550

Mr. WAXMAN. Mr. Chairman, I yield
myself 1 minute.

We hear these things now, but we
heard them in 1965 when Medicare was
being proposed—socialized medicine,
an unfair government intrusion into
our lives.

Medicare is a popular, successful pro-
gram. I support it. But the Republicans
didn’t support it then, and they don’t
support it now.

The Affordable Care Act is an excel-
lent bill. I proudly voted for it because
as a result of that legislation we’re al-
ready seeing young people being able to
get insurance up to 26 years of age on
their parents’ policies. We’re already
seeing seniors getting help to pay for
their prescription drugs. We are seeing
insurance companies prohibited from
the abuses where they put lifetime lim-
its, and they’re going to be stopped
from denying people health insurance
because of preexisting medical condi-
tions. This is good, and we’re going to
get even more benefits for over 30 mil-
lion Americans when the bill is fully in
place.

It’s a good bill. The Republicans
would like to repeal it. But let’s not
forget, they didn’t want Medicare in
the first place.

Mr. Chairman, now that I've used my
minute, I would like to yield 3 minutes
to a member of our committee from
the State of Illinois (Ms. SCHAKOWSKY),
who has been very involved in helping
seniors on all of these programs,
whether it’s Social Security or Medi-
care or Medicaid. She is very knowl-
edgeable and highly respected—a little
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shorter than the podium, but I'm
pleased to yield to her.

(Ms. SCHAKOWSKY asked and was
given permission to revise and extend
her remarks.)

Ms. SCHAKOWSKY. I thank the gen-
tleman very much for yielding to me.

I hope the American people under-
stand what’s going on here today. H.R.
b represents another in a long line of
partisan political attacks on the Af-
fordable Care Act.

Since its passage 2 years ago, this
historic law has been under attack. To-
day’s bill would repeal the Independent
Payment Advisory Board. The Afford-
able Care Act is replete with provisions
to lower Medicare costs, from unprece-
dented tools to fight fraud to efficiency
reforms. The IPAB is a backstop to
those provisions.

What the Affordable Care Act does
not do—and what the IPAB is prohib-
ited from doing—is increase costs to
seniors and people with disabilities or
cut benefits. That may be why my Re-
publican colleagues don’t like it. If you
look at their proposal to take away the
Medicare guarantee and turn it into a
voucher program, you can see why. In-
stead of lowering costs for everyone as
the Affordable Care Act does, the Re-
publican plan just shifts costs onto the
backs of those who can least afford it—
seniors, disabled people, and their fam-
ilies. These are the same people who
are harmed by the tort-reform provi-
sions of H.R. 5—Federal intrusion cou-
pled with disregard for injured con-
sumers.

Instead of working to improve health
care quality, as the Affordable Care
Act does, H.R. 5 simply restricts the
rights of patients harmed by dangerous
drug companies, nursing homes, med-
ical device manufacturers, doctors, and
hospitals.

I am especially opposed to arbitrary
caps on noneconomic damages. Eco-
nomic damages provide compensation
for lost wages. Noneconomic damages
provide compensation for injuries that
are just as real and damaging, injuries
liking excruciating pain, disfigure-
ment, loss of a spouse or a grand-
parent, inability to bear children.
These arbitrary caps are particularly
discriminatory for seniors and children
who don’t have lost wages and are not
worth much.

H.R. 5—higher costs to seniors and
disabled people and fewer legal rights
for injured consumers. It’s a bad deal
on both counts.

| hope the American people understand
what is going on here today. H.R. 5 rep-
resents another in a long line of partisan polit-
ical attacks on the Affordable Care Act.

Yesterday, my colleagues on the other side
of the aisle released their FY 2013 budget
proposal. Once again they propose to repeal
the Affordable Care Act and once again they
propose to end the Medicare guarantee.

| find it ironic that my colleagues on the
other side of the aisle criticize the Medicare
program because they claim cost growth is out
of control and the program is going bankrupt.

The Medicare provisions of the Affordable
Care Act are replete with provisions from cut-
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ting fraud to improving the efficiency of health
care delivery that will lower costs—without
shifting costs to seniors and people with dis-
abilities or cutting the Medicare guarantee.
The Independent Payment Advisory Board is
designed as a backstop to those provisions—
which CBO tells us will be effective enough
that we will not even need IPAB for the next
decade.

And, here we are today set to consider leg-
islation to repeal the Independent Payment
Advisory Board not because my colleagues on
the other side of the aisle have a better idea
but because they want to get rid of the entire
Affordable Care Act and eliminate Medicare.

If IPAB has to act, the Affordable Care Act
explicitly states that it can only make rec-
ommendations regarding Medicare and cannot
make recommendations that would ration
care, raise premiums, increase cost-sharing,
restrict benefits or modify eligibility. IPAB is
also supposed to consider the effect of its rec-
ommendations on Medicare solvency, quality
and access to care, the effect on changes in
payments to providers, and the impact on
those dually eligible for Medicare and Med-
icaid.

There are certainly ways to improve IPAB
and the Affordable Care Act—but the bill be-
fore us doesn’t make improvements—it just re-
peals. | wish my colleagues on the other side
of the aisle would be honest with seniors, peo-
ple with disabilities and the American public
about their replacement plan.

What exactly is the Republican alternative?
My colleagues on the other side of the aisle
have talked a lot about Medicare costs and
sustainability, but what is their plan? If the al-
ternative is anything like the proposals in-
cluded in the Republican budget—which shifts
costs to seniors and empowers insurance
companies—then | choose IPAB.

My colleagues on the other side of the aisle
have strategically paired IPAB repeal with
medical malpractice reform.

We do have a medical malpractice crisis in
this country—but it is not that injured con-
sumers are suing too much—in fact, the num-
ber of suits has declined. It is not that injured
consumers are receiving exorbitant compensa-
tion—in fact, the size of settlements and
awards have been stable—tracking the rate of
medical inflation.

The crisis we are facing in America is that
too many patients are the victims of medical
errors and too many good doctors are being
overcharged by private insurers. We cannot
make this a fight between doctors and trial
lawyers and lose sight of the fact that too
many Americans will be affected by mal-
practice. Their lives and the lives of their fami-
lies will never be the same. It is their interests
that we must protect.

One in three patients admitted to a hospital
experiences an “adverse event’—they get the
wrong prescription, receive the wrong surgical
procedure, acquire an infection. But this goes
far beyond preventable medical injuries in hos-
pitals. This legislation is so broadly drafted
that it will apply to medical devices, pharma-
ceutical products, nursing homes and for-profit
health insurers.

We haven’t any assurance that this bill will
reduce the incidence of medical malpractice—
nor has anyone given us any assurance that
it will lower medical liability premiums. But one
thing is certain—it will trample on states’ rights
and take away long-standing civil justice
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rights. Taking away patient rights does not im-
prove the quality of our health care system—
it just leaves injured consumers without re-
course.

| especially oppose arbitrary caps on non-
economic damages and other restrictions on
the rights of medical malpractice victims to
seek accountability and compensation for their
injuries. We are going to hear from proponents
of H.R. 5 that these caps are not harmful be-
cause economic costs—medical bills and lost
wages—are left uncapped.

But what about injuries that are just as pain-
ful but less quantifiable—the inability to bear
children, the loss of a spouse or child or
grandparent, excruciating pain, permanent and
severe disfigurement.

Non-economic damages compensate injured
victims for very real injuries—and those who
suffer those injuries deserve their full and fair
day in court.

H.R. 5 is an attack on victims who, for the
rest of their lives, will suffer as a result of neg-
ligence and malpractice. We should not add to
their pain by denying them their legal rights.

| urge my colleagues to reject H.R. 50.

Mr. PITTS. Mr. Chairman, at this
time I yield 1 minute to another distin-
guished member of the Health Sub-
committee, the gentleman from Ken-
tucky (Mr. GUTHRIE).

Mr. GUTHRIE. I thank the gen-
tleman for yielding.

I rise today in support of H.R. 5, leg-
islation to repeal the IPAB and make
critical reforms to our medical liabil-
ity system.

The IPAB was created in the health
care law as a way to contain growing
costs, but the reality is those savings
will likely be found by removing health
care decisions from patients and doc-
tors and placing them in the hands of
unelected and unaccountable bureau-
crats.

H.R. 5 also addresses the critical
issue of medical liability reform. Our
current tort system is driving doctors
out of the practice of medicine. Those
who remain are forced to practice de-
fensive medicine, further increasing
health care costs.

The Congressional Budget Office has
estimated that medical-liability re-
form will save hardworking taxpayers
over $40 billion. H.R. 5 makes two com-
monsense reforms to protect doctors
and patients. I urge my colleagues to
support the bill.

Mr. WAXMAN. Mr. Chairman, may I
inquire how much time each side has.

The Acting CHAIR (Mr. HASTINGS of
Washington). The gentleman from Cali-
fornia has 36 minutes remaining, and
the gentleman from Pennsylvania has
44 minutes remaining.

Mr. WAXMAN. Mr. Chairman, at this
time I'd yield 5 of our 36 minutes to the
gentleman from Iowa (Mr. BRALEY).

Mr. BRALEY of Iowa. I thank the
gentleman for yielding.

Mr. Chairman, here we go again. My
conservative friends are once more try-
ing to take away rights of American
citizens that are as old as the Declara-
tion of Independence and the Bill of
Rights. They’re doing it by talking
about taking away the rights of pa-
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tients without ever mentioning the
words ‘‘patient safety.”

This issue has been with us for a long
time. In fact, about 10 years ago, the
highly regarded Institutes of Medicine
did three studies on the issue of patient
safety and the alarming cost it adds to
our overall health care delivery sys-
tem.

The first of their studies was called
“To Err is Human: Building a Safer
Health System.’”” On this cover it says:
“First, Do No Harm.” The study con-
cluded that every year up to 98,000 peo-
ple die in this country due to prevent-
able medical errors. It also talked in
this study about the cost of those med-
ical errors. It estimated that the cost
of failing to stop these preventable
medical errors is between $17 billion
and $29 billion a year. Now, if you mul-
tiply that over the 10 years of the Af-
fordable Care Act, that means if we
eliminated those errors, we would save
$170 to $290 billion a year.

So do we focus on patient safety and
preventing medical errors? No, we
focus on taking away the rights of the
most severely injured. Because it’s
what caps on damages do, they penalize
those with the most egregious injuries
and those who have no earning capac-
ity. So who are those people? They’re
seniors, they’re children, and they are
stay-at-home mothers. They’re the
ones most severely penalized when you
take away rights guaranteed in the Bill
of Rights and the Declaration of Inde-
pendence. So I oppose this bill in the
name of the Tea Party, not just the
current Tea Party, but the original Tea
Party, which was founded in opposition
to taxation without representation.

If you go to Thomas Jefferson’s Dec-
laration of Independence, you will see
that grievance against King George
listed. Right below it in the Declara-
tion of Independence is this grievance,
that he has taken away the right to
trial by jury. That right was so impor-
tant, ladies and gentlemen, that it was
embedded in the Seventh Amendment
to the Bill of Rights. It says very clear-
ly that in suits at common law, which
is what a medical negligence claim is,
the jury gets to decide all questions of
fact and no one else. Well, one of the
most important questions of fact in a
jury trial is the issue of damages. My
friends are trying to take away that
right from the jury—the very same
people who elected us to Congress—be-
cause they apparently think that Con-
gress knows more than the people who
sent us here, those who go into jury
boxes all over this country in your
State and listen to the actual facts of
the case before deciding what’s fair, in-
cluding the all-important issue of what
are fair and reasonable damages.

So they’re talking a lot today about
defensive medicine. I want to tell you
about the myth of defensive medicine.
Every time a health care provider sub-
mits a fee-for-services, they represent
that that medical procedure or that
medical test was medically necessary.
If they don’t make that representation,

March 21, 2012

they don’t get paid. Well, guess what,
folks? If something is performed and
billed as ‘‘medically necessary,”’ that,
by definition, is not defensive medi-
cine, because defensive medicine is
when you’re doing something that’s
not medically necessary to protect
yourself from litigation. So you can’t
have it both ways. You can’t take the
money and claim you are practicing
defensive medicine.
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We also heard about the myth of set-
ting these caps 30 years ago and never
adjusting them for inflation. They al-
ways want to talk about the California
bill that was passed in the mid-seven-
ties and impose the very same cap in
this bill, $250,000.

What they don’t tell you is, if you ad-
just that cap based on the rate of med-
ical inflation over that same period of
time, the cap would now be worth al-
most $2 million and that, if you reduce
that $250,000 cap to present value, those
people in today’s dollars are only get-
ting the equivalent of $64,000, no mat-
ter how serious their injury is.

That’s why I oppose this legislation,
and that’s why people who believe in
the Constitution and in the States’
rights, under the 10th Amendment, to
decide what their citizens will receive
as justice should be outraged that this
bill is on the floor today.

Mr. PITTS. Mr. Chairman, at this
time I yield 2 minutes to the gen-
tleman from New Jersey (Mr. LANCE),
another valued member of the Health
Subcommittee.

Mr. LANCE. Mr. Chairman, I rise
today in support of H.R. 5 that com-
bines the repeal of the Independent
Payment Advisory Board with signifi-
cant medical malpractice reforms that
will help reduce health care costs and
preserve patients’ access to medical
care.

Today marks the 2-year anniversary
of the House passage of the President’s
health care law. During that debate 2
years ago, I joined Members from both
sides of the aisle in calling on the
President to address one of the drivers
of the high cost of health care by re-
forming the current medical liability
system. Unfortunately, the President’s
health care bill passed the House on
March 21, 2010, absent any real or
meaningful medical liability reform.

The new law did include the Inde-
pendent Payment Advisory Board, or
IPAB, and this cost-control board,
made up of 15 unelected and, might I
add, unconfirmed officials, has the
power to make major cost-cutting deci-
sions about Medicare, with little over-
sight or accountability.

The IPAB has been criticized by both
Republicans and Democrats, and its re-
peal is supported by nearly 400 groups
representing patients, doctors, and em-
ployers.

Today, on the 2-year anniversary of
the House passage of the health care
law, we have an opportunity to move
to the future and enact real health care
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reform that will help bring down
health care costs that are escalating at
unsustainable rates while, at the same
time, protecting needed care for our
senior citizens.

As a member of the House Energy
and Commerce Committee, I am
pleased to have the opportunity to
work on this important legislation, and
I urge all of my colleagues to support
H.R. 5.

Mr. WAXMAN. Mr. Chairman, I con-
tinue to reserve the balance of my
time.

Mr. PITTS. Mr. Chairman, at this
time I yield 2 minutes to the gen-
tleman from Georgia, Dr. GINGREY, an-
other distinguished member of the
Health Subcommittee.

Mr. GINGREY of Georgia. Mr. Chair-
man, I thank the gentleman for yield-
ing. And, of course, I stand in strong
support of H.R. 5, the PATH Act, hav-
ing authored half of the legislation,
that is, the HEALTH Act, the medical
liability reform act.

But I'm also strongly in favor of re-
peal of IPAB, the Independent Pay-
ment Advisory Board created under
ObamaCare. We know and our col-
leagues on the other side of the aisle,
many of them, know that this is the
most egregious part of this 2,700-page
piece of legislation, which is now the
law of the land. But what it is, Mr.
Chairman, IPAB, is their way of saving
Medicare.

I'll ask them time after time: What is
your plan to save Medicare? They have
no answers. All they want to do is con-
tinue to criticize our side of the aisle
when we have meaningful, thoughtful
plans to save and protect and strength-
en, not just for these current recipients
under the Medicare program, those who
are seniors, those who are disabled, but
also our children and our grand-
children.

What do we get from this side of the
aisle, from the Democratic side? We
get IPAB.

The language says no rationing, yet
the provisions call for cutting reim-
bursements to providers; and eventu-
ally, without question, just as it has in
Canada and the UK, Mr. Chairman,
that leads to the denial of care. If
that’s not rationing, I don’t know what
it is.

Let me, in the remaining part of my
time, speak a little bit in regard to
H.R. 5, the HEALTH Act, the medical
liability reform act.

The gentleman from Iowa, the trial
attorney, was just up here trying to
imply that we would take away a per-
son’s right to a redress of their griev-
ances if they had been injured by a
medical provider or a health care facil-
ity because of practice below the stand-
ard of care.

The Acting CHAIR. The time of the
gentleman has expired.

Mr. PITTS. I yield the gentleman an-
other 1 minute.

Mr. GINGREY of Georgia. And I
thank the gentleman.

The gentleman from Iowa knows, in
fact, that that is absolutely not true.
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What we do in this HEALTH Act is
limit the awards for so-called pain and
suffering at $250,000. And, Mr. Chair-
man, indeed, a number of States, after
California enacted this law 35 years
ago—Texas, Florida, my own State of
Georgia—have enacted caps higher
than that, and, no doubt, other States
will do so in the future, because this
bill specifically says—and it’s called
the flex caps—that if a State wants to
enact a limit on noneconomics of $1
million and have it applicable to mul-
tiple defendants, they can do that.
They have the right to do that. And in
regard to the injury to a patient, there
are no caps whatsoever. There are still
suits that are awarded to injured pa-
tients that are in the millions of dol-
lars.

So the gentleman from Iowa was to-
tally disingenuous in what he was try-
ing to explain—a very smooth talking,
very convincing lawyer. That’s what
we expect.

But we want to end frivolous law-
suits so that those who are truly in-
jured get their day in court, and that’s
what this bill does.

Mr. WAXMAN. Mr. Chairman, I yield
myself 1 minute.

I thank the gentleman, who is a phy-
sician, for his comments.

He said he wants to save Medicare.
He said the Republicans want to save
Medicare. They want to save Medicare,
but their budget proposal would end
Medicare.

Let’s just understand, those who are
on Medicare know they can go to the
doctor or the hospital or other health
care provider and Medicare will pay.
Under the Republican proposal, they’d
be given a voucher and told to go buy
a private insurance policy, as much as
they could afford by adding additional
money. To save it, they want to end it.

And we hear the statement, so-called
pain and suffering. For people who are
living their lives with constant pain
and suffering from a medical mal-
practice problem, it’s not so-called to
them. It’s a real, terrible situation
that they have to live with.

I think that, because one of our
speakers happens to be a trial lawyer,
I want to point out that the past
speaker is a medical physician, as if
that should make a difference. Let’s
base our arguments on the points that
are made.

I, at this point, want to yield 3 min-
utes to the gentleman from Vermont
(Mr. WELCH), an important Member
whom we hope will come back to our
committee in the very near future.

Mr. WELCH. I thank the gentleman.

In Vermont, we faced the challenge
that we face in this Nation: We want to
have access to health care, and we
want it to be affordable.

When we had legislation, the Demo-
crats were pushing access. The Repub-
lican Governor was concerned about
cost. We sat down and realized we’re
both right. If Democrats want to
achieve the goal of access to health
care for everybody, we have to control
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cost. Our Republican Governor was
right. We worked to do that. This Con-
gress has failed to do that.

Health care costs are rising beyond
our ability to pay. Whether it’s the
taxpayer, whether it’s the business
that’s paying the premiums, whether
it’s an individual who is self-pay, you
cannot have health care costs rising at
6.5 percent a year, as they have for the
past 10 years, higher than the rate of
inflation, profits, or the economic
growth. It can’t be sustained. IPAB is a
tool to help us control health care
costs. We have to do that for our tax-
payers, for our employers and for our
citizens.
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It’s advisory. These 15 people who
have experience in economics and in
medicine will look at data, will look at
information. What’s there to fear in
their doing that? They’ll make rec-
ommendations to Congress. Congress
will retain the right to have the final
say as to whether these recommenda-
tions will work or not or if we want to
substitute something else. That makes
sense.

The alternative is what has been put
forward to essentially shift the burden
of rising health care costs onto seniors
and citizens by turning Medicare into a
voucher. It would cap what the tax-
payer would pay by exempting this
Congress from making reforms in how
we deliver care that could result in
costs coming down and simply saying
to seniors on Medicare that if costs go
up 6.5 percent a year, another 6.5 per-
cent—you know what, folks?—you are
on your own. Figure out how to pay for
it. Congress is AWOL on this.

So to the extent that we claim we
want access but we won’t control costs
and take steps that are required to
make health care spending sustainable,
we’re shirking our responsibility. IPAB
is not the answer, but it’s a good tool.

To reject it and instead replace it
with a voucher system where the full
burden of runaway health care costs
are simply imposed on seniors is the
wrong way to go in a continuation of
Congress ducking its responsibility for
the reforms in the health care system
that our citizens need and deserve.

Mr. PITTS. Mr. Chairman, I am
pleased at this time to yield 3 minutes
to one of our leaders, the distinguished

gentleman from Texas (Mr. HEN-
SARLING).

Mr. HENSARLING. Mr. Chairman,
regrettably the President’s policies

have failed and continue to harm our
economy.

We were told if we would pass the
stimulus plan, unemployment would
never exceed 8 percent, and instead it’s
exceeded 8 percent for 37 straight
months. We were told that the Presi-
dent would cut the deficit in half, and
instead we have the worst debt in our
Nation’s history. We were told he
would take steps to reduce the price of
oil, and instead gas prices have doubled
at the pump. One more of his policies
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that has failed is clearly his health
care plan.

We were told that it would create
jobs, but instead every day I hear from
job creators in the Fifth District of
Texas who write me things like:

ObamaCare will put a tremendous burden
on my company. I can’t put a 5-year plan in
place. I therefore have to withhold cash for
expansion.

I also hear things like:

I could start two companies and hire mul-
tiple people, but based on this administra-
tion and the lack of facts with ObamaCare, I
will continue to sit and wait.

We know now that the Congressional
Budget Office says that the health care
plan will cost us almost a million jobs
from this economy.

We were also told that if we pass this
that health care would be more afford-
able and lower premiums, but instead
the Congressional Budget Office now
tells us that the new benefit mandates
will force premiums to rise in the indi-
vidual market by $2,100 per family.

Any way you look at it, the Presi-
dent’s health care law is harming job
growth; it’s harming our economy. But
perhaps even more ominously, it’s the
infamous Independent Payment Advi-
sory Board, section 3403 of the act, that
will harm our seniors.

The IPAB is going to be comprised of
15 unelected, unaccountable bureau-
crats handpicked by the President.
Their sole job is going to be to ration
health care to our seniors and impose
Federal price controls. This will un-
doubtedly slash senior access to doc-
tors and to other providers. They lit-
erally will be making decisions about
the health of our loved ones, our par-
ents, and our grandparents.

The Centers for Medicare and Med-
icaid Services actuary has confirmed
that large reductions in Medicare pay-
ment rates to physicians would likely
have serious implications for bene-
ficiary access to care utilization, in-
tensity, and quality of services.

Mr. Chairman, when it comes to my
parents, both of whom are on Medicare,
no government acronym, no govern-
ment bureaucrat, no government board
can ever substitute for the good judg-
ment of their chosen family doctor.
That’s why today I'm proud to stand
with my colleagues here to vote to re-
peal the IPAB.

Once again, we need to repeal the
President’s health care plan and do it
today.

Mr. WAXMAN. Mr. Chairman, I am
pleased at this time to yield 4 minutes
to the distinguished Democratic whip,
Mr. HOYER, from the State of
Maryland.

Mr. HOYER. I want to speak about
this bill, but I also want to respond to
the chairman of the Republican Con-
ference, who apparently fails to realize
that we’ve created 4 million jobs, 3.96
million to be exact, over the last 24
months. We’ve had 10 quarters of
growth in America. As opposed to los-
ing 786,000 jobs the last month of Presi-
dent Bush’s term, we added 257,000 last
month in the private sector.
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So to say that the President’s pro-
gram is not working is simply inac-
curate.

Now, ladies and gentlemen, this is a
wolf in sheep’s clothing. They don’t
like the health care bill. That’s what
the chairman of the conference just
said. He wants to vote to repeal that.
We understand that. They want to pick
it apart piece by piece.

Let me talk about it. Two years ago,
we passed a comprehensive health care
reform package that is already low-
ering costs, expanding access, and con-
tributing to deficit reduction. The Af-
fordable Care Act was a significant mo-
ment when Congress once again took
bold action to constrain the growth in
health care spending and make insur-
ance more accessible and affordable for
all Americans. As the wealthiest coun-
try on the face of the Earth, we ought
to make sure that people can get insur-
ance and have affordable, accessible
health care.

Insurance companies can no longer
deny coverage to children with pre-
existing conditions. I bet they think
that’s a benefit, a protection that will
be extended to all Americans by 2014.
I've had a lot of people talk to me
about that provision. They like it.

Insurance companies can no longer
drop Americans from their policies
when they get sick or impose arbitrary
and unfair caps on coverage. You buy
insurance to make sure when you get
sick you have coverage. If you get very
sick and need more coverage, it says
you can’t cancel because you’re really
sick. I think Americans like that.

Since the Affordable Care Act was
signed into law, over 32 million seniors
on Medicare have access to free pre-
ventative services. The Medicare part
D doughnut hole is on the path to close
completely by 2020. Seniors who fall
into this coverage gap are right now
getting a 50 percent discount on their
brand drugs. They like that.

Now 360,000 small businesses have al-
ready taken advantage of tax credits
that are helping them provide more af-
fordable coverage to over 2 million
workers. Lifetime limits on over 105
million Americans with private insur-
ance have been eliminated. Over 2,800
employers have already received finan-
cial assistance that helps them provide
affordable insurance to 13 million retir-
ees who are not yet eligible for Medi-
care.

The CBO continues to project that
the Affordable Care Act will reduce the
deficits by tens of billions of dollars by
the end of this decade.

Despite all of these benefits, today
Republicans will take yet another vote
to repeal part of the Affordable Care
Act. But what they want to do is repeal
the act. That’s what the chairman said
of the conference. I take him at his
word. I appreciate his honesty.

Today their focus is on the Inde-
pendent Payment Advisory Board, or
IPAB, which couldn’t be a less timely
issue. IPAB is a backstop mechanism
to ensure that the Affordable Care
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Act’s savings and cost-containment
provisions will be achieved. But CBO
has already said they don’t expect it to
be triggered at all over the next dec-
ade. That’s because the Affordable Care
Act’s cost-containment provisions are
already having a significant impact on
slowing the growth of health care and
Medicare spending.

This proves that the Medicare spend-
ing can be constrained without turning
Medicare into a voucher program as
the chairman has said. That forces sen-
iors to spend more and ends the Medi-
care guarantee. Americans don’t want
that.

The Republican plan does exactly
that and tries to mask the end of Medi-
care as we know it by talking about
choices and competition.

The Acting CHAIR. The time of the
gentleman has expired.

Mr. WAXMAN. I yield the gentleman
an additional minute.

Mr. HOYER. But both competition
and choice already exist in the Medi-
care program.
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Of beneficiaries, 99.7 percent have ac-
cess to at least one Medicare Advan-
tage plan, and in the majority of coun-
ties, they have an average of 26 private
plans to choose from. In spite of all
these choices, about 75 percent of all
seniors still choose to remain in tradi-
tional Medicare.

The Republican budget, released just
yesterday, paints a clear picture of
their priorities, showing once again
they stand for ending the Medicare
guarantee, shifting ever-increasing
costs on to our seniors and repealing
all of the Affordable Care Act’s patient
protections.

I stand behind the cost-containment
provisions, the delivery-system re-
forms, the improvement to Medicare,
and the new benefits and protections
that were enacted under health reform.
And I stand with my fellow Democrats
and America’s seniors in support of
preserving the Medicare guarantee and
ensuring that Medicare remains avail-
able and affordable for generations to
come.

I appreciate the ranking member’s
leadership on this issue and all of those
who were critically responsible in en-
suring that Americans have access to
affordable quality health care.

Mr. PITTS. Mr. Chairman, 2 years
ago, they said PPACA would cost less
than $1 trillion. The CBO’s new esti-
mate says it’s going to cost over $1.7
trillion. Stay tuned.

I now yield 2 minutes to the author
of the IPAB repeal, the gentleman from
Tennessee, Dr. ROE.

Mr. ROE of Tennessee. I thank the
chairman for yielding.

I guess, if the Affordable Care Act is
so popular with the American people,
that’s why 60 percent want it over-
turned. I'll start by saying that. That’s
the latest that I've seen.

Let me just go over briefly what the
IPAB is and why I’'m so vehemently op-
posed to it.
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As an over-30-year practicing physi-
cian, I've looked at this, and I've seen
two examples already of why I know
and what I know is going to happen
here.

We have the model in the SGR, the
sustainable growth rate, which is what
we pay Medicare physicians today. As
has been stated multiple times, we
have a board with 15 appointed people
to it. Over half of them cannot be
health care providers or cannot be
health care-related folks that are going
to make decisions based on a formula
for Medicare spending. We’re going to
set limits. If you exceed those limits,
then cuts will come to providers. We’ve
done that with SGR. And guess what
the Congress has had the ability to do
during that time? To override those
cuts, because everybody in here, both
Republicans and Democrats, under-
stand if we cut our providers, we’re
going to decrease access for those pa-
tients.

What has happened with SGR? Just 2
weeks ago, we passed an SGR tem-
porary fix to the end of this year to
avoid a 27 percent cut in physician pay-
ments. Guess what would happen with
IPAB? Mr. Chairman, there would be a
27 percent cut to Medicare providers
and in 5 years—also, the hospitals are
included. I can tell you our rural hos-
pitals where I live will not survive
those cuts. Those cuts will occur with
minimal overlook from this U.S. Con-
gress and no judicial review.

Let me read this right here: IPAB is
the single biggest yielding of power to
an independent entity since the cre-
ation of the Federal Reserve. This is
not me. This is Peter Orszag, the
former budget director for President
Obama.

My concern as a practicing physician
is that if we cut physician payments so
far, our patients will not have access to
us. Right now, Mr. Chairman, in the
primary care group I'm in, that access
is already being limited, and we see it
around the country.

One final thing. I started practicing
as an obstetrician in 1977. I've delivered
almost 5,000 babies. I paid $4,000 a year
for malpractice coverage. When I left,
the young physician who replaced me
was paying $74,000 a year. The patient
has got no more value.

In 1975, when I got back home from
the Army, every single malpractice
carrier had left the State of Tennessee.
Almost all 10,000 physicians in Ten-
nessee get their insurance from a mu-
tual company. Since 1975, over half the
premium dollars that every doctor has
paid into the State of Tennessee has
gone to attorneys, not to the injured
party. Less than 40 cents of every dol-
lar has gone to the people who have ac-
tually been injured.

We have a terrible system of paying
people who have been injured, compen-
sating them. This will allow us to do
that and will allow us to get some cer-
tainty so that those costs don’t keep
rising beyond anybody’s ability to pay.
What has happened in a lot of places,
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Mr. Chairman, is access to OB doctors
and high-risk doctors has been limited
because of the liability.

I strongly support H.R. 5, and urge
my colleagues to do the same.

Mr. WAXMAN. Mr. Chairman, no-
body is going to deny that there is a
problem with medical malpractice. The
issue is whether the State of Tennessee
can adopt a law to solve its own prob-
lem the way the State of California has
done, the way the other States have
acted. Let the States operate in this
area which has been traditionally re-
served for them. Washington does not
have all the answers. Imposing one sys-
tem on the whole country is not the
way to go.

I would like to at this point yield 3
minutes to the gentleman from the
State of Washington (Mr. MCDERMOTT).

(Mr. McDERMOTT asked and was
given permission to revise and extend
his remarks.)

Mr. McDERMOTT. Mr. Chairman,
you might ask why we’re having this
debate. Well, the Republicans have
never wanted to solve the Americans’
problem with health care access and
cost; and the Congress passed, with the
President’s help, a bill that gave access
to many millions of people and put in
place some mechanisms to control
costs.

The Republicans have tried to repeal
it again and again, Mr. Chairman; and
they know next Wednesday it’s going
to be in the Supreme Court. So today is
press release time, and they have a for-
mula for press releases in this House.
The Members are going home to their
districts, so they select a straw man
and they put him up here. The straw
man in this case is the IPAB. Then
they scare seniors. They say: this IPAB
is going to take away your health care.
Then all the seniors are supposed to
crawl under the chair or under the bed
because the Republicans are out scar-
ing people again. They do it by telling
half truths.

This commission will make rec-
ommendations that the Congress can
adopt, change, or if they don’t want to
do it, they can let them go into play.
They have three choices, and the Con-
gress can do either to change them or
adopt them. We’re not to giving away
our power. That is a half truth to say
that we are.

Secondly, as you heard from the
whip, it’s 10 years before this happens.
Folks, if you’re sitting at home watch-
ing this—Mr. Chairman, they are prob-
ably all scared and have quit eating
their dinner because they’re worried
about what’s going to happen. We’'re
talking about something that’s going
to happen in 10 years. This is simply a
scare tactic, and it is directly related
to the attempt to derail the President’s
reelection. If they can take down this
health care bill, they will have him.
They will have shown he hasn’t done
anything. But the fact is he got it
through here, and it’s going to be im-
plemented in 2013.

You can spend all the time you want
passing bills in here that are abso-
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lutely kabuki theater, because this bill
is going to go over to the Senate. You
all know it has to pass both the Senate
and the House. The Senate put this in.
Does anybody think that the United
States Senate is going to take away
seniors’ rights to health care? I mean,
does anyone think that? You’re accus-
ing the United States Senate of putting
this in the bill, setting it up to take
away health care benefits from seniors.
That is nonsense. If you think the Sen-
ate is going to walk away from this
provision, well, more kabuki theater.
We will be back on another day.

The Acting CHAIR. The time of the
gentleman has expired.

Mr. WAXMAN. I yield the gentleman
1 additional minute.

Will the gentleman yield?

Mr. McDERMOTT. I yield to the gen-
tleman from California.
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Mr. WAXMAN. We want to hold down
the costs in health care for Medicare,
itself. The cost of health care is going
up for all health care coverage; but
Medicare, if it goes up too much, it’s a
real problem. So in the Affordable Care
Act, we try to put in place ways to hold
down costs by reorganizing the deliv-
ery of care. We have some other strate-
gies. We hope it will work. But for a
backstop, if it doesn’t work, there is
this Independent Payment Advisory
Board, and they will give us some idea
as to how to hold down health care
costs.

Now, it seems to me, the biggest ob-
jection is, once they give their rec-
ommendations, we can accept them, we
can change them, or we can let them
go into effect. I think the biggest prob-
lem is that if nothing happens, those
health care costs go up; and that’s
what preserves the right of Congress, is
to let nothing happen. And this is not
how to hold down costs. This is to let
the costs go up.

I thank the gentleman for yielding.

Mr. PITTS. Mr. Chairman, at this
time, I yield 3 minutes to another doc-
tor, Dr. HARRIS, from the State of
Maryland.

Mr. HARRIS. Mr. Chairman, I think
the gentleman from California just
said what this is all about: The IPAB is
about cutting expenditures for our sen-
iors on Medicare when they need their
health care.

The IPAB is no straw man. It’s a
health care policy bureaucrat’s dream
and a Medicare patient’s nightmare.
It’s 15 bureaucrats—and the gentleman
from California called it right—insur-
ance company representatives, phar-
macy company representatives, benefit
managers, employers, all those people
who really have the care of an indi-
vidual patient in mind.

In fact, that rationing board limits
the number of health care professionals
who can serve to a minority, a minor-
ity of people, and then goes further and
says, And, oh, by the way, they have to
actually stop practicing health care for
the 6 years they sit on the board. How
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close are they going to be to knowing
what’s going on in the care of a pa-
tient?

The gentleman from Iowa talked
about the myth of defensive medicine.
I want to ask anyone who cares to go
in a labor and delivery suite and look
what’s happened to obstetric care, to
our women in America over the past 40
years because we don’t have effective
tort reform.

I'm an obstetric anesthesiologist. I
spent 30 years in a labor and delivery
suite. In 1970, the cesarean section rate
in this country was 5 percent. One in 20
women going to a hospital to have a
baby would have a cesarean section.
Last year it was 33 percent. I will tell
you, not much has changed about
childbirth in that time, but now a
woman going into the hospital to have
a baby has a one in three chance of
having a cesarean section. Not only
that, but 40 years ago—those of you
who want to, ask people you know who
delivered 40 years ago. Most obstetrics
was delivered by a one- or two-person
group where a woman got to know the
obstetrician who was going to deliver
her baby.

Go ask the folks in your district now
what happens. You go into a group of
about 10 or 12 people because they can’t
afford the malpractice insurance. They
have to go into a big group so someone
else can pay it. It’s impersonal service.
Go and try to find an obstetrician who
is in their fifties or sixties and prac-
ticing obstetrics. They gave it up long
ago because they can’t afford the pre-
miums. The most experienced obstetri-
cians are no longer delivering care to
American women.

The C-section rate is one in three,
and a woman can’t even expect to see
her obstetrician every time she goes to
those prenatal visits because there are
eight or 10 in the group, and they all
have to have a chance to see that pa-
tient. That’s what the lack of tort re-
form has done to the delivery of care to
women in this country.

We need to pass this bill and pass it
now.

Mr. WAXMAN. Mr. Chairman, may I
inquire how much time each side has
remaining in the general debate.

The Acting CHAIR. The gentleman
from California has 17% minutes re-
maining, and the gentleman from
Pennsylvania has 293 minutes remain-
ing.

Mr. WAXMAN. I will reserve the bal-
ance of my time.

Mr. PITTS. Mr. Chairman, at this
time, I yield 2 minutes to another doc-
tor, the gentleman from Indiana, Dr.
BUCSHON.

Mr. BUCSHON. Mr. Chairman, I rise
today in support of repealing the Inde-
pendent Payment Advisory Board, or
the so-called IPAB; and I urge Presi-
dent Obama and our colleagues in the
U.S. Senate to join us, the House Re-
publicans, in saving access to quality
care for America’s seniors.

I've been a practicing physician for
over 15 years, and I don’t think I have
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seen anything potentially more detri-
mental to seniors’ health care than the
Independent Payment Advisory Board
created under the Affordable Care Act.
As has already been said, this group of
15 unelected Washington, DC, bureau-
crats, appointed by the President, will
be making decisions on the funding of
Medicare with little oversight from
your elected officials. This is not a par-
tisan issue. Whether it’s this President,
the next President, or a President 20
years from now, no President should
have the power to create a board with
this much control over health care.

Doctors provide critical care to our
Nation’s seniors, but they also run a
business. They have to receive proper
reimbursement to keep their doors
open or they will lose their ability to
provide care for America’s seniors.

The Affordable Care Act has already
cut over $500 billion from the Medicare
program, and then the President dou-
bled down by proposing over $300 bil-
lion more in his budget. Medicare can-
not sustain further cuts if we are to
keep access for America’s seniors.

Without any chance of judicial or
congressional oversight, IPAB will be-
come one of the most powerful agen-
cies within our government.

I ask the American people: What part
of the government operates this way?
When people in Washington, DC, make
decisions you don’t agree with, you can
vote them out of office, but when IPAB
makes a decision, the American people
most likely will have no recourse.

If the President and the U.S. Senate
really are concerned about saving
Medicare, which they claim to be, I
urge them to get serious and work with
us, because according to CBO, Medicare
may be insolvent as early as 2016. We
need to reform Medicare in order to
strengthen and preserve it for future
generations, and true reform is not
continuing to cut funding of the pro-
gram.

Again, I urge the President and the
Senate to join us in eliminating IPAB.

Mr. WAXMAN. I continue to reserve
the balance of my time.

Mr. PITTS. Mr. Chairman, at this
time I yield 2 minutes to another doc-
tor, the gentleman from Michigan, Dr.
BENISHEK.

Mr. BENISHEK. I thank the chair-
man for yielding.

Mr. Chairman, as my good friend, the
chairman, knows, before I came to this
House, I served as a general surgeon for
three decades. So 2 years ago this
week, while President Obama was
pitching his 2,000-page health care
overhaul, I was back home in Michi-
gan, taking care of patients and won-
dering how this law was going to
change the relationship between a phy-
sician and his patients.

Now the President’s broken promises
have shown us: Instead of providing
real solutions to strengthen the doctor-
patient relationship or improving the
way we deliver health care to patients,
the President gave us the Independent
Payment Advisory Board. IPAB is a 15-
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member commission of unelected bu-
reaucrats charged with cutting Medi-
care spending, specifically reimburse-
ment for physicians. It’s a very Wash-
ington-type solution to take something
as personal as a doctor seeing a patient
in his office and creating a panel of
Washington bureaucrats to determine
how that’s going to be paid for.

As a physician, I can tell you that
when you set up an unelected board
and give them unprecedented power
and little government oversight, the
results will be clear. This will lead to
arbitrary cuts to the Medicare pro-
gram, less access to care, and ration-
ing. Today we are voting to stop that
from happening.

Mr. Chairman, we’ve already heard
the other side of the aisle accusing the
majority of pushing Grandma off a
cliff. But instead of scare tactics and
hyperbole, I ask Members on both sides
of the aisle to support this effort to re-
peal the IPAB. Support this effort to
eliminate what seniors are really con-
cerned about: a group of unelected bu-
reaucrats making health care decisions
for them.

As a physician, I am proud to support
the repeal of this ill-conceived ration-
ing board on behalf of all my patients
and constituents in northern Michigan.
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Mr. WAXMAN. Mr. Chairman, I con-
tinue to reserve the balance of my
time.

Mr. PITTS. Mr. Chairman, at this
time I yield 2 minutes to another
health care professional—a nurse—the
gentlelady from North Carolina, RENEE
ELLMERS.

Mrs. ELLMERS. I thank the chair-
man for this opportunity to speak with
my colleagues as a nurse and a wife of
a general surgeon.

Mr. Chairman, IPAB was created
under ObamaCare to slash Medicare
spending by restricting health -care
services for seniors in need. Repealing
IPAB will restore the doctor-patient
relationship.

Mr. Chairman, when someone goes to
the doctor, they reveal the most per-
sonal experiences of their lives and en-
gage in a relationship with a dedicated
health care professional who puts his
or her career on the line for the pur-
pose of making that individual whole
again. Left alone, President Obama’s
government-knows-best mentality will
force our seniors to cede this relation-
ship to a board of unelected and unac-
countable bureaucrats who will have
the power over the health and the lives
of millions of other Americans. Each
patient is unique, and their care rests
on the doctor’s ability to provide the
best treatments available, regardless of
the cost of their liability.

One of the greatest challenges facing
our Nation’s health care system, in-
cluding Medicare, is the rapidly rising
costs. This legislation recognizes that.
This legislation repairs and repeals the
IPAB with commonsense medical li-
ability reform that will save billions of
dollars.
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I have sat and listened to the debate
today, and I have listened intently over
the 2 years since ObamaCare went into
effect, and I still have one question to
my Democrat colleagues across the
aisle: What is your solution for Medi-
care? We know it is not sustainable as
it is now. What is your solution?

Mr. Chairman, Federal bureaucrats
should not dictate to doctors how to
provide care, force them to provide
medication regardless of their known
complications, and make them liable
with no limits or protections.

The Acting CHAIR. The time of the
gentlewoman has expired.

Mr. PITTS. I yield the gentlelady an
additional 30 seconds.

Mrs. ELLMERS. We have got to
move forward on malpractice reform.
Our colleagues ask the question, How
can malpractice be put in place at the
Federal level? And yet they have put
Federal health care as an issue and put
control as an issue.

We must provide patients and med-
ical professionals with the security and
the safety net.

Mr. WAXMAN. I yield myself such
time as I may consume.

Mr. Chairman, our idea for Medicare
for the future is to make it better, not
to eliminate it. In the Affordable Care
Act, we provide help for seniors to pay
for their prescription drugs, especially
when they’re in the doughnut hole. We
provide money so they will be sure to
have preventive services without hav-
ing to pay for them so that we know we
can prevent diseases that we otherwise
have to pay to treat. We have extended
the life of the Medicare trust fund.
We’re always looking for ways to hold
down costs in a reasonable, rational
way.

One of the reasons we have very high
costs in Medicare is, when a doctor and
a patient get together, the doctor de-
cides on how many services are going
to be paid for, especially when that
doctor gets paid more money for more
services. Therefore, we’ve got to look
for alternatives to that. Now I have a
feeling the doctors like the idea of de-
ciding how many services are going to
be paid for, but we just can’t afford
that.

So we have ways to hold down health
care costs by trying to bring people to-
gether in affordable care organizations,
ways for doctors to manage the care
from physician to physician in a more
efficient way, and we have a backup if
these other things don’t work—to have
an advisory committee to give us their
ideas; but their ideas cannot lead to ra-
tioning health care or making people
have to pay more money for their in-
surance or to restrict benefits or mod-
ify eligibility. That’s what we propose
to do.

The Republicans propose to take
away the assured guarantee of services
under Medicare and require people to
go find a private insurance plan, if they
can afford it, over and above the vouch-
er, which would never keep pace with
the increase of health care costs.

CONGRESSIONAL RECORD —HOUSE

At this time, I yield 2 minutes to my
California colleague (Mr. THOMPSON).

Mr. THOMPSON of California. I
thank the gentleman for yielding.

I rise today in opposition to this leg-
islation. Whether or not you’re a fan of
the IPAB, I strongly urge you to op-
pose the bill. This bill is not about
IPAB. This bill is nothing more than a
political maneuver to attack the Af-
fordable Care Act on the 2-year anni-
versary of its enactment.

I challenge anyone to talk to one of
the over 7,000 young adults in my dis-
trict who now have health care insur-
ance coverage and ask them if the Af-
fordable Care Act should be repealed.
Or maybe the 6,000 seniors in my dis-
trict who have saved over $3 million on
the cost of prescription drugs. Or the
30,000 children and 120,000 adults who
now have health care insurance that
actually covers preventive services
without burdensome copayments. Or
the thousands of children with pre-
existing health conditions who will no
longer be denied coverage by health in-
surers or told they’ve hit their lifetime
cap for services because of a disease
with which they were born. Ask them
if they’d like to repeal the Affordable
Health Care Act.

No one has ever suggested that this
bill was the perfect solution to health
care, but we should be working to-
gether to fix it, not trying to repeal it
for cheap political points. And to add
the medical malpractice provision that
they added in this bill, that is so
wrong-headed that the doctors in Cali-
fornia have come out in opposition to
this bill. Any doctor will tell you
there’s work that needs to be done in
regard to medical malpractice, but the
way this was done has even brought the
doctors to the table in opposition.

So, on behalf of the millions of Amer-
icans who are already benefiting from
the Affordable Care Act, I ask you to
join with me and with the California
doctors in opposition to this legislation
that does no one any good at all.

Mr. PITTS. I yield myself such time
as I may consume.

Mr. Chairman, I find it interesting
that the gentleman who just spoke
signed a letter to former Speaker
PELOSI on December 17, 2009, that says
the IPAB provisions severely limit the
congressional oversight of the Medi-
care program and eliminate the trans-
parency of congressional hearings and
debate. Moreover, the creation of a
Medicare board would effectively
eliminate State community input in
the Medicare program, removing the
ability to develop and implement poli-
cies expressly applicable to different
patient populations. So IPAB or an
equivalent commission, they said,
could not only threaten the ability of
Medicare beneficiaries but of all Amer-
icans to access the care they need.

I yield 2 minutes to the gentleman
from New Mexico (Mr. PEARCE).

Mr. PEARCE. Mr. Chairman, I appre-
ciate the opportunity to speak on this
legislation, H.R. 5.
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One of the most trusted sources of in-
formation in my Mom’s life—she’s in
her eighties—is her physician. We just
got a history lesson, a civics lesson,
from our friends across the aisle just a
moment ago expressing how the Demo-
crat Congress passed, the Democrat
Senate passed, and a Democrat Presi-
dent signed into law a bill that puts
into place ways to control the costs. It
took $500 billion from Medicare in
order to pay for the bill that they
passed. Then in addition to the civics
lesson, we were given a political reality
that the Senate is not going to take
the bill up—therefore, we should not be
discussing it.

I think, for the peace of mind of peo-
ple like my mom who are going to have
the IPAB, this independent board, in-
serted between them and their doc-
tors—Mom won’t even get to talk to
her doctor if this board decides she
can’t. The scheduler will simply say
you have to come back next month or
next year, and we’re told we shouldn’t
bring that up because it might scare
seniors. Seniors have a right to be
scared. They have a right to wonder.
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If some board does not even answer
to Congress, it can change laws with-
out coming to us, and it can write its
own rules; and we’re to be told that we
should not be discussing this issue be-
cause it might frighten seniors. It just
might, and they very well should be
told.

The Obama health care legislation
did not bring one new doctor into serv-
ice, but it brought millions of new pa-
tients in. The real truth is that we
have increasing demand for doctor
services because of these new patients
and no new supply. You’re going to
have to limit it somewhere. They want-
ed to hide this limitation under the
IPAB. We’re simply saying, let’s re-
store the relationship between 86-year-
old moms and the doctors. Let’s get rid
of the TPAB. This bill would do it.

Mr. WAXMAN. I yield myself such
time as I may consume.

Mr. Chairman, if you listen to the
comments that were just made on the
House floor, it would be better to leave
over 30 million people without health
insurance because they want to see
doctors when they get sick.

The legislation, the Affordable Care
Act, provides more training for doctors
and higher reimbursement for primary
care doctors, and it provides for the op-
portunity to get a medical education
with a payback in underserved areas.
We’re going to get more doctors, but
we shouldn’t say that those who have
health insurance should turn their
backs as the Republicans, I feel, are
doing to all of those who have no insur-
ance whatsoever.

I want to yield, at this point, 5 min-
utes to the distinguished gentleman
from the State of Virginia (Mr. SCOTT)
so he can further speak on this legisla-
tion.

Mr. SCOTT of Virginia. Mr. Chair-
man, I rise today in opposition to H.R.
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5. There are several troublesome provi-
sions with the bill.

For example, it sets an arbitrary and
discriminatory $250,000 cap on non-
economic damages; it reduces the
amount of time an injured patient has
to file a lawsuit; and it also repeals
IPAB, the board created by the Afford-
able Care Act to control Medicare costs
while preserving access to care.

Although there are many trouble-
some provisions in the bill, I’d like to
speak at length about one provision,
the so-called fair share provision.

The fair share provision would repeal
the general rule of joint and several li-
ability. Joint and several liability is a
common law principle that enables an
injured patient to seek compensation
from any or all of the parties respon-
sible for the patient’s injuries. Joint
and several liability provides that each
of the guilty defendants are jointly re-
sponsible and individually responsible
for the total damages, and, if they
want, they can agree in advance on
how to apportion fault among them-
selves; thus they can purchase and
share the cost of insurance and charge
their fees for services based on that
agreement.

The general rule of joint and several
liability does not burden the injured
patient with the requirement of assign-
ing proportional fault. This PATH Act
creates a bizarre and impossible stand-
ard for the patient by eliminating joint
and several liability. It requires that
the plaintiff, who is the patient, dem-
onstrate each negligent party’s propor-
tional responsibility. This is often im-
possible for the plaintiff because fre-
quently all the patient knows is he
woke up as the victim of malpractice.
Why should he then be required to find
out what each and everybody did? And
how does he do that when everybody is
denying any liability?

Unfortunately, this bill essentially
requires the plaintiff to conduct a sepa-
rate case against each defendant, each
case requiring a finding of duty of care,
a breach of that duty, a proximate
cause, a finding of damages, and then a
determination of what part of the dam-
ages are attributable to what mal-
practice.

Each of those cases requires an ex-
pensive expert witness, depositions,
and the full expense of complicated
litigation. It also complicates any set-
tlement that might take place because
a patient can’t take a chance of set-
tling with one defendant without
knowing what, ultimately, the other
defendants might have to pay.

What’s most disturbing about this
bill is it eliminates joint and several li-
ability for all kinds of damages, includ-
ing economic damages. In doing so,
H.R. 5 is more extreme than most
States’ laws. Economic loss com-
pensates injured parties for their out-
of-pocket expenses, such as the hos-
pital bills, the doctor bills, and lost
wages. Even though the proponents of
H.R. 5 claim to use California’s Medical
Injury Compensation Reform Act as a
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model, not even California eliminates
joint and several liability for economic
damages.

Mr. Chairman, over centuries, each
State has balanced judicial procedures
between defendants and plaintiffs.
Some provide longer and some shorter
statutes of limitations. Some have
large, some have small, and some have
no caps at all on damages. Some deny
recovery in cases of contributory neg-
ligence. Others allow recovery based on
comparative negligence. Most have
joint and several liability—a few do
not—but the interests of plaintiffs and
defendants have been balanced over the
years in each State. We should not
override centuries of the State-level
balancing of these interests by pre-
empting some parts of tort law with
this Federal bill.

Mr. Chairman, we usually hear that
tort reform is necessary to address
three problems: defensive medicine,
high malpractice premiums, and frivo-
lous lawsuits.

This bill will not prevent, will not do
anything to deal with defensive medi-
cine, because the lawsuits are not
eliminated. There will still be defen-
sive medicine, and because it increases
expenses for defendants, it may actu-
ally increase total malpractice pre-
miums.

Finally, the bill does not target friv-
olous lawsuits. The Institute of Medi-
cine estimates that approximately up
to 100,000 patients die every year due to
medical mistakes, and yet there are
only about 15,000 medical malpractice
payments each year, so there’s a ques-
tion of whether or not frivolous law-
suits are even a problem. But to the ex-
tent that it is a problem, this bill will
not target frivolous lawsuits; it will in-
crease the cost of litigation and may
reduce all lawsuits, but it will not tar-
get frivolous lawsuits.

So, Mr. Chairman, I would hope that
we will not pass a Federal law to abol-
ish joint and several liability at the
State level, and I would urge my col-
leagues to oppose this legislation.

Mr. PITTS. Mr. Chairman, at this
time, I yield 2 minutes to the gen-
tleman from Illinois (Mr. HULTGREN).

Mr. HULTGREN. Mr. Chairman, I
rise today in support of this bill.

The unelected and unaccountable bu-
reaucrats of the Independent Payment
Advisory Board pose a threat to the
ability of seniors in my district and
around this country to get the health
care they need.

Across my district, I hear from doc-
tors who are deeply concerned about
their ability to accept more Medicare
recipients because reimbursement
rates are already too low; but if the
IPAB bureaucrats are allowed to ration
care, rates will be driven even lower.
Fewer doctors will be able to afford to
treat Medicare patients. It’s cruel to
tell our seniors that they have Medi-
care but refuse to tell them that there
will be no doctors who will be able to
treat them.

IPAB will be the end of Medicare as
we know it and the end of seniors’ abil-
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ity to get treatment from their pre-
ferred doctors. That’s why we must act
now to repeal IPAB—to protect seniors
and to protect Medicare.

I hope my colleagues on both sides of
the aisle will join me in supporting this
bill.

Mr. PITTS. May I ask the gentleman
how many speakers he has remaining?

Mr. WAXMAN. We have one.

Mr. PITTS. I'll yield to myself at
this time, then, such time as I may
consume.

Mr. Chairman, H.R. 5, the Protecting
Access to Healthcare Act, the PATH
Act, not only fixes our broken medical
liability system; it also repeals the
Independent Payment Advisory Board,
one of the most ominous provisions in
the President’s sweeping overhaul of
health care.

Medical liability reform will preserve
access to quality health care in States
like Pennsylvania by allowing doctors
in high-risk specialties, such as obstet-
rics and neurosurgery, to practice
without the fear of frivolous lawsuits
and, according to the Congressional
Budget Office, to reduce the Federal
deficit by $48.6 billion over the next 10
years.

According to the President’s health
care law, the purpose of IPAB is to re-
duce Medicare’s per capita growth rate.
The board is made up, as we’ve heard,
of 15 unelected, unaccountable bureau-
crats who will be paid $165,300 a year to
serve 6-year terms on the board. If
Medicare growth goes over an arbitrary
target, the board is required to submit
a proposal to Congress that would re-
duce Medicare’s growth rate.
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These recommendations will auto-
matically go into effect unless Con-
gress passes legislation that would
achieve the same amount of savings. In
order to do so, Congress must meet an
almost impossible deadline and clear
an almost insurmountable legislative
hurdle.

The board has the power to make
binding decisions about Medicare pol-
icy with no requirement for public
comment prior to issuing their rec-
ommendations. Individuals and pro-
viders will have no recourse against
the board because its decisions cannot
be appealed or reviewed. In other
words, the board will make major
health care legislation essentially out-
side the usual legislative process.

The board is also limited to how it
can achieve the required savings.
Therefore, IPAB’s recommendations
will be restricted to cutting provider
reimbursements. In many cases, Medi-
care already reimburses below the cost
of providing services, and we’re already
seeing doctors refusing to take new
Medicare patients—or Medicare pa-
tients at all—because they cannot af-
ford to absorb the losses.

Any additional provider cuts will
lead to fewer Medicare providers. That
means that beneficiary access will suf-
fer. Seniors will be forced to wait in
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longer and longer lines to be seen by an
ever-shrinking pool of providers or will
have to travel longer and longer dis-
tances to find a provider willing to see
them. Clearly, Medicare growth is on
an out-of-control trajectory that en-
dangers the solvency and continued ex-
istence of the program. IPAB, however,
is not the solution.

I urge my colleagues to support H.R.
5.

With that, I reserve the balance of
my time.

Mr. WAXMAN. Mr. Chairman, I am
pleased at this time to yield 2 minutes
to the gentleman from New Jersey (Mr.
HoLT).

Mr. HOLT. I thank my friend from
California.

Mr. Chairman, I rise in opposition to
H.R. 5, which would repeal the Inde-
pendent Payment Advisory Board,
which I think is one of the good fea-
tures of the health reform law.

I have real concerns about H.R. 5.
We’re talking about undoing work in-
stead of doing the work that this Con-
gress should do—repealing IPAB in the
pretext of protecting Medicare just one
day after the Republican budget was
released that would end Medicare and
shift the costs of health care to our
seniors while giving tax breaks to mil-
lionaires. There’s just no logic to this.

The bill would also make significant
changes to the Federal health care li-
ability system, making it difficult for
legitimately injured patients to hold
health care providers accountable, in-
cluding even limiting the ability of vic-
tims of sexual abuse from getting jus-
tice from the institutions and pro-
viders who had harmed them.

The health reform law, which the Re-
publicans want to repeal, included mal-
practice reforms, like grant programs
for States. While I support improve-
ments to the medical malpractice proc-
ess, it’s important to note that mal-
practice is not the primary—not even
really a significant reason—for the es-
calating health care costs. States that
have passed stringent limits on med-
ical malpractice claims like the ones in
H.R. 5 have in fact some of the most
expensive health care in the country.

This bill is irresponsible and unneces-
sary. Where is the transportation bill?
Where are the jobs bills? Why are we on
the floor talking about undoing good
work instead of doing the work that
this Congress should be doing? This bill
is irresponsible and unnecessary. I urge
my colleagues to vote ‘‘no’’ on this po-
litical theater.

The Acting CHAIR (Mr. WOMACK).
The time of the gentleman has expired.

Mr. WAXMAN. I'd like to yield 1 ad-
ditional minute to the gentleman and
ask him to yield to me.

Mr. HOLT. I am pleased to yield to
my friend from California.

Mr. WAXMAN. The problem that we
keep facing is rapidly rising health
care costs. It’s not just for Medicare;
it’s for private insurance. It’s for any-
body who has health coverage that
costs of health care are going up rap-
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idly. The approach of Medicare has al-
ways been to look for ways to hold
down the cost.

There was a time when ophthalmol-
ogists would charge a fee for removing
the cataract and then ask for another
fee for inserting the lens. Well, that
made sense when that surgery was
brand new, but they didn’t want to give
up the two fees that they were receiv-
ing because it would be a reduction in
their reimbursement. But Medicare
said no, that really doesn’t make sense.
Medicare does a lot of things to hold
down cost, and then private insurance
picks them up because so often they
make sense.

The Acting CHAIR. The time of the
gentleman has expired.

Mr. WAXMAN. I yield the gentleman
another 30 seconds.

Mr. HOLT. And I yield that to the
gentleman.

Mr. WAXMAN. The way to hold down
cost is to try to reform the way health
care is delivered. Medicare tries to do
that. If we don’t do it that way, the Re-
publicans would say that private insur-
ance will be able to control it because
that’s all people are going to be able to
get. No more Medicare. They will have
to buy private insurance and let the in-
surance company tell the doctor and
the patient what they will be able to do
with their trying to hold down cost,
without regard to the Medicare pa-
tient.

I thank the gentleman for yielding to
me.

Mr. Chairman, I yield back the bal-
ance of my time.

Mr. PITTS. Mr. Chairman, before I
yield to the gentleman from Georgia,
Dr. GINGREY, for our close, I just want
to remind him of a statement by the
chairman. Representative STARK of the
Ways and Means Subcommittee on
Health, during the debate and passage
of PPACA, he called the establishment
of the board ‘‘a dangerous provision
that sets Medicare up for unsustainable
cuts.”” We should be reminded of that.

At this time, I yield the balance of
my time to one of the authors of the
legislation, a distinguished member of
the Health Subcommittee and a doctor,

the gentleman from Georgia, Dr.
GINGREY.
Mr. GINGREY of Georgia. Madam

Chairman, as a physician Member and
coauthor of the bill, I am truly honored
that Chairman PITTS is allowing me to
close the debate on H.R. 5, the PATH
Act—appropriately named. For mean-
ingful medical liability reform and the
elimination of IPAB together will put
Medicare in specific, and health care in
general, back on the right path: a path
to fiscal solvency for one-sixth of our
economy; a path to compassionate,
cost effective, efficient, and timely
health care for all who call this great
country home; a path to fairness in our
court systems so that those injured by
malpractice get their day before a jury
of their peers and they are justly com-
pensated, not crowded out by the grow-
ing problem of frivolous claims and
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out-of-control legal fees; a path to a bi-
partisan and a bicameral solution to
one of the most pressing issues that
this Nation will ever again face, that
is, to save Medicare for our current
seniors and strengthen it for all future
generations.

Let’s get started right now. Our
country cannot wait any longer. Vote
“‘yes’” on H.R. 5, the right PATH Act.

O 1710

Mr. CAMP. Madam Chairman, I yield
myself such time as I may consume.

Today I come to the floor to speak in
support of H.R. 5, the Protecting Ac-
cess to Healthcare Act, which, among
other things, will repeal yet another
poorly designed provision from the
Democrats’ health care law.

Specifically, this legislation would
repeal the Independent Payment Advi-
sory Board. IPAB, as it’s commonly
known, is a dangerous new government
agency made up of unelected bureau-
crats who can meet in total secrecy to
decide what seniors will pay and what
health care services will be available to
seniors. This unaccountable board has
but one objective: to save money by re-
stricting access to health care for
Medicare beneficiaries.

Nearly 2 years since its passage, the
Democrats’ health care law remains
deeply unpopular, with an Associated
Press poll recently revealing that near-
ly half of the American people oppose
the law. IPAB, which is a critical com-
ponent of the law, illustrates why
those concerns are still so strong.

A separate poll confirms that opposi-
tion far outweighs support with 73 per-
cent expressing concern that Medicare
cuts recommended by IPAB could go
into effect without congressional ap-
proval. Even IPAB’s recommendations
overturn a law previously passed by
Congress. Seventy-one percent ex-
pressed concern that changes made to
Medicare based on IPAB’s rec-
ommendations cannot be challenged in
court, and 67 percent worry that IPAB
could choose to limit which specific
health services are covered by Medi-
care.

The American people have every rea-
son to be worried. We should be pro-
tecting and empowering our seniors,
not jeopardizing their access to health
care. Yet IPAB removes seniors, physi-
cians, and families from the decision-
making process about how best to meet
their health care needs. Instead of giv-
ing seniors more choices, these
unelected bureaucrats will take away
choices from patients, from doctors,
and from families. This government-
knows-best approach is why Americans
across the country support repeal, and
it’s also why there’s strong bipartisan
support here in Congress to repeal
IPAB.

When the Ways and Means Com-
mittee considered this legislation, we
received numerous letters from groups
across the Nation representing employ-
ers, patients, doctors, and health care
professionals who voiced strong sup-
port for TIPAB repeal. The groups span
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across the political spectrum and in-
clude the Easter Seals, the Alliance of
Specialty Medicine, the Veterans
Health Council, FreedomWorks, and
Americans for Tax Reform. In total,
over 390 groups have signed letters ask-
ing that Congress repeal IPAB, and I

will insert these letters into the
RECORD.
America’s seniors deserve better.

Without reform, the Medicare trustees
have said that Medicare will soon go
broke and not be able to provide the
benefits seniors rely on. With more and
more Americans becoming eligible for
Medicare each day, no time is more ur-
gent than now to secure the future of
beneficiaries’ access to care. IPAB does
just the opposite. It threatens seniors’
access to health care, and that is why
it must be repealed.

Madam Chairman, the Democrats got
it right when they named the IPAB. It
truly is the Independent Payment Ad-
visory Board. It’s independent from
seniors, independent from people with
disabilities, independent from the vot-
ers, independent from legal challenges
and appeals, and independent from any
accountability.

It’s time to give that independence
back to doctors, to patients, and to
Congress by voting to repeal this Wash-
ington power grab. I urge my col-
leagues to join me in supporting repeal
of the Independent Payment Advisory
Board and to vote ‘‘yes’ on this legis-
lation.

MARCH 7, 2012.

DEAR MEMBER OF CONGRESS: The organiza-
tions listed below represent a breadth of en-
tities including all sectors of the healthcare
industry, employers of different sizes and ge-
ographic locations, as well as purchasers of
care, consumers and patients. We all share
the conviction that the Independent Pay-
ment Advisory Board (IPAB) will not only
severely limit Medicare beneficiaries’ access
to care but also increase healthcare costs
that are shifted onto the private sector.
While we all recognize the need for more sus-
tainable healthcare costs, we do not believe
the IPAB is the way to, or will, accomplish
this goal.

As you know, the Patient Protection and
Affordable Care Act (PPACA [P.L. 111-148])
created the IPAB, a board appointed by the
President and empowered to make rec-
ommendations to cut spending in Medicare if
its spending growth reaches certain meas-
ures. The IPAB will have unprecedented
power with little oversight, even though it
has the power to literally change laws pre-
viously enacted by Congress. Further, the
law specifically prohibits administrative or
judicial review of the Secretary’s implemen-
tation of a recommendation contained in an
IPAB proposal.

We are deeply concerned about the impact
the IPAB will have on patient access to qual-
ity healthcare. The bulk of any rec-
ommended spending reductions will almost
certainly come in the form of payment cuts
to Medicare providers. This will affect pa-
tient access to care and innovative thera-
pies. In the past five years for which data is
available, the number of physicians unable
to accept new Medicare patients because of
low reimbursement rates has more than dou-
bled. According to an American Medical As-
sociation survey, current reimbursement
rates have already led 17 percent of all doc-
tors, including 31 percent of primary care
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physicians, to restrict the number of Medi-
care patients in their practices. In all likeli-
hood, the IPAB will only exacerbate this
problem.

While we are all supportive of improving
the quality of care in this country, we are
concerned that the IPAB will not be able to
focus on improving healthcare and delivery
system reforms, as some of its proponents
have suggested. Requiring the IPAB to
achieve scoreable savings in a one-year time
period is not conducive to generating savings
through long-term delivery system reforms.
According to a recent Kaiser Family Foun-
dation issue brief, ‘“‘[w]hile the requirement
to achieve Medicare savings for the imple-
mentation year provides a clear direction
and target for the Board, it may discourage
the type of longer-term policy change that
could be most important for Medicare and
the underlying growth in health care costs,
including delivery system reforms that
MedPAC and others have recommended
which are included in the ACA—and which
generally require several years to achieve
savings. If these delivery system reforms are
not ‘scoreable’ for the first year of imple-
mentation, the IPAB may be more likely to
consider more predictable, short-term
scoreable savings, such as reductions in pay-
ment updates for certain providers.” The
Congressional Budget Office (CBO) has in
fact stated that the Board is likely to focus
its recommendations on changes to payment
rates or methodologies for services in the
fee-for-service sector by non-exempt pro-
viders. Again, this will have a severe, nega-
tive impact on Medicare beneficiaries.

Last, we believe that the IPAB sets a dan-
gerous precedent for overriding the normal
legislative process. Congress is a representa-
tive body that has a duty to legislate on
issues of public policy. Abdicating this re-
sponsibility to an unelected and unaccount-
able board removes our elected officials from
the decision-making process for a program
that millions of our nation’s seniors and dis-
abled individuals rely upon, endangering the
important dialogue that takes place between
elected officials and their constituents.

We do not believe the IPAB is the right
way to achieve savings in Medicare and
strongly urge Congress to eliminate this pro-
vision.

Sincerely,

Abigail Alliance, Action CF AdvaMed, Ad-
vocates for Responsible Care, AIDS Dela-
ware, AIDS Drug Assistance Programs Advo-
cacy Association, AIDS Housing Association
of Tacoma, AIDS Institute, Alabama
Orthopaedic Society, Alabama Podiatric
Medical Association, Alaska State Chamber
of Commerce, Alaska State Grange, Alder
Health Services, Inc., Alliance for Aging Re-
search, Alliance of Specialty Medicine,
ALung Technologies, Inc., Alzheimer’s & De-
mentia Resource Center, Alzheimer’s Arkan-
sas, American Academy of Facial Plastic &
Reconstructive Surgery, American Academy
of Neurology.

American Academy of Otolaryngology—
Head and Neck Surgery, American Academy
of Physical Medicine and Rehabilitation,
American Association for the Study of Liver
Diseases, American Association of Clinical
Endocrinologists, American Association of
Clinical Urologists, American Association
for Homecare, American Association for
Marriage and Family Therapy, American As-
sociation of Neurological Surgeons, Amer-
ican Association of Orthopaedic Executives,
American Association of Orthopaedic Sur-
geons, American Autoimmune Related Dis-
eases Association, American College of
Emergency Physicians, American College of
Emergency Physicians—Indiana Chapter,
American College of Mohs Surgery, Amer-
ican College of Osteopathic Surgeons, Amer-
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ican College of Radiology, American College
of Surgeons—Missouri Chapter, American
Congress of Obstetricians and Gynecologists,
American Gastroenterological Association,
American Liver Foundation—Allegheny Di-
vision.

American Osteopathic Academy of Ortho-
pedics, American Physical Therapy Associa-
tion, American Podiatric Medical Associa-
tion, American Society of Anesthesiologists,
American Society of Breast Surgeons, Amer-
ican Society of Cataract and Refractive Sur-
gery, American Society of General Surgeons,
Ameri