January 25, 2011

So with 14 million Americans still
unemployed, our country will tune in
to the State of the Union tonight with
keen ears for ideas that create jobs,
that boost the economy. But our three
negotiated trade deals continue to sit
there. It is unacceptable, and it needs
to change. By this July, the European
Union and South Korea will have im-
plemented their own free-trade agree-
ment, putting U.S. business at a com-
petitive disadvantage.

The Korea-U.S. Free trade Agree-
ment fixes that. Our friends to the
north in Canada and south in Mexico
have trade deals in place with Colom-
bia. While our agreement languishes,
their exports are winning the market-
place. Imagine how our exporters feel
watching their competition move to
the front of the line, knowing that the
agreements put them ahead.

If we fail to act on the agreement, it
is clear that our U.S. producers will
fall behind. It is happening. Thus,
today, some of my colleagues and I in-
troduced a resolution pushing for the
approval of the Korea, Colombia, and
Panama trade agreements. Our Presi-
dent and this Congress hold the keys to
unlocking the benefits.

According to the U.S. International
Trade Commission, these agreements
would increase new U.S. exports be-
tween $10 and $12 billion, reducing the
U.S. trade deficit and boosting the
economy. In addition, these new U.S.
goods exported to South Korea, to Co-
lombia, to Panama would yield 27,000
new jobs. Overall this means an esti-
mated gain in GDP of over $12 billion
from net exports annually.

This would be music to the ears of
our exporters and those looking for
work. Their government should simi-
larly be chomping at the bit to get this
done. It is within our grasp. American
workers and businesses are essentially
pleading for us to move forward. The
folks on the production line, in our
fields, those seeking employment, are
the ones with true skin in the game.

We need to unleash their potential by
unleashing the pending agreements
with South Korea, Colombia, and Pan-
ama. These agreements will level the
playing field and eliminate barriers for
U.S. goods. Our workers are always
ready to roll up their sleeves and do
what they can to start producing.

Recently our Federal Reserve Chair-
man, Ben Bernanke, said: Our current
pace of hiring will require 4 to 5 years
to reach normal unemployment levels.
Now, 4 to 5 years is too long to wait.
We need to do everything we can to
change that picture. So imagine the
impact of immediately eliminating tar-
iffs on 80 percent of U.S. exports to
South Korea. Remember, only 13 per-
cent of our goods and services are cur-
rently exported tariff free. How about
immediately eliminating tariffs on
U.S. exports to Colombia for more than
77 percent of agricultural goods and 76
percent of industrial goods. Consider a
whopping 90 percent of Colombian im-
ports already enter our country duty
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free under the Andean Trade Pref-
erence Act. This leveling of the playing
field is sorely needed.

To be clear, I do not oppose helping
our neighbors, and the Andean agree-
ment was designed to do that. But
should we not at least seek the same
treatment for our businesses and our
workers?

Almost 1 year ago today we heard the
President speak about aggressively ex-
panding the marketplace in the inter-
national market. These agreements
would do that. I hope tonight he reaf-
firms his commitment.

Finally, the third pillar of the com-
petitive package that I introduced
today will lower our corporate tax
rates 20 percent. For many years, the
United States has had the second high-
est corporate tax rate in the world—
second highest corporate tax rate in
the world—second only to Japan.
Japan has now announced that they
will reduce their corporate rate for
2011. With this reduction, the United
States will have the highest corporate
tax rate of anyone in the entire world.
That means the U.S. tax environment
for our job creators will be the least at-
tractive in the entire world.

Here is the math: When you take into
account a Federal corporate tax rate of
35 percent and the average State cor-
porate tax rate, the combined U.S. cor-
porate tax rate totals more than 39 per-
cent, nearly 40. This combined rate
soars above those of other countries
with which American businesses com-
pete. That makes absolutely no sense.
Is it any wonder that jobs are leaving
this country to go to other competitive
countries? Our Nation should be en-
couraging  business creation and
growth, not putting our job creators at
a disadvantage with this extraor-
dinary, No. 1-in-the-world tax rate.

At least 27 of 34 nations in the Orga-
nization for Economic Cooperation and
Development have cut their general
corporate income tax rates since 2000.
These countries have benefitted from
increased capital investment, and—get
this—they have seen their corporate
tax revenues, as a share of GDP, actu-
ally increase even with the lower rate
because they are expanding the base.

According to a July 2010 analysis by
PricewaterhouseCoopers, the U.S.
would have to reduce its Federal rate
to 20.3 percent to match the average
corporate rate of other OECD coun-
tries. Thankfully, many recognize the
need to bring our corporate tax rate in
line with those of other industrialized
nations. In fact, in December, the
President’s Export Council rec-
ommended the corporate tax rate be re-
duced to 20 percent. This will stimulate
job creation across the country, all sec-
tors of the job market.

Washington cannot continue to say
one thing and do another. That is why
today I am introducing the Restoring
America’s Competitiveness in Enter-
prise Act of 2011. This legislative pack-
age, the 1099 repeal, the resolution sup-
porting the trade agreements, the bill
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to reduce the highest—soon to be the
highest—corporate tax rate in the
world will provide a solid foundation
for our country to move forward.

It will send a powerful message that
this 112th Senate supports job creation
and is committed to unleashing Amer-
ica’s competitiveness. I am hopeful
that my colleagues will join me in sup-
porting this important package. We are
off to a good start, and I thank my col-
leagues on both sides of the aisle who
have joined me in this effort.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. JOHANNS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
——

RECESS

The PRESIDING OFFICER. Under
the previous order, the Senate stands
in recess until 2:15 p.m.

Thereupon, the Senate, at 12:27 p.m.,
recessed until 2:15 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. WEBB).

Mr. LEAHY. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. MERKLEY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
FRANKEN.) Without objection, it is so
ordered.

———

UNANIMOUS CONSENT REQUEST—
S. RES. 21

Mr. MERKLEY. Mr. President, I sub-
mit a resolution on behalf of myself
and Senator ToM UDALL to amend rule
XIX and rule XXII of the Standing
Rules of the Senate, and I ask unani-
mous consent that the Senate proceed
to the immediate consideration of the
resolution.

The PRESIDING OFFICER. Is there
objection?

Mr. MERKLEY. Mr. President, for
purposes of having the resolution go
over, under the rule, I object.

The PRESIDING OFFICER. Objec-
tion is heard. The measure will go over,
under the rule.

Mr. MERKLEY. I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. MERKLEY. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.
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Mr. MERKLEY. Madam President, I
ask unanimous consent to speak on the
issue of Senate rules. I will be joined
by a few colleagues in a few minutes.

The ACTING PRESIDENT pro tem-
pore. The Senator is recognized.

Mr. MERKLEY. Thank you, Madam
President.

The reason I am rising to talk about
rules is because we are at the start of
a new 2-year period for Congress. This
is the appropriate time to be consid-
ering how well the Senate is working
and whether we should amend the rules
by which the Senate functions.

The last major debate over many of
the rules was in 1975. The reason there
was a debate that particular year is
that in 1973 and 1974, the Congress pre-
ceding, there were 44 filibusters, each
eating up about a week of the Senate’s
time. There was a tremendous amount
of frustration over the dysfunction of
the Senate. So at the start of the Con-
gress that began in 1975, there was an
enormous amount of debate, debate
that went on for weeks, with all kinds
of motions. The spreadsheet tracking
them fills pages. In the end, what this
body, the Senate, decided to do was to
change the rule that requires 67 Sen-
ators to terminate debate and have a
final vote on a bill and replace it with
the decision to have 60 Senators re-
quired to end debate and have a final
vote on a bill. This is for the so-called
cloture motion.

Now we are in a period immediately
preceded by the 2009-2010 Congress. In
2009 and in 2010, we didn’t have 44 fili-
busters, we had 135 filibusters. In other
words, the Senate has been three times
as dysfunctional as it was preceding
the last major debate in this Chamber
over rules. Since each filibuster delays
the work of the Senate for approxi-
mately a week under the rules, if you
have 135 objections in a 2-year period,
that would be 135 weeks of delay in a
104-week period. Obviously, many
things are not going to get done with
that type of obstruction. Indeed, dur-
ing 2010 this Chamber was unable to
pass a single appropriations bill of the
13 appropriations bills traditionally
taken under consideration, debated on
this floor, and sent forward. Why is
that important? Because in the appro-
priations bills, we make decisions
about what the most pressing problems
in America are and how we are going to
allocate resources to address those
pressing problems. We didn’t fail to do
this in one or two areas; we failed to do
it in all 13. Furthermore, this body did
not pass a budget during the last year,
2010. This body did not proceed to ad-
vise and consent on all of the nomina-
tions that came before it. In fact, we
left over 100 nominations pending.

This merits a little bit further dis-
cussion because under the Constitu-
tion, it is the Senate, this esteemed
Chamber, that weighs in on the Presi-
dent’s nominations to fill key execu-
tive branch positions. It is this Cham-
ber that weighs in on the President’s
recommendations to fill judicial posi-
tions, to assign judges.
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If we never get to the debate on the
floor of the Senate, then we have not
fulfilled our constitutional responsi-
bility to advise and consent. In fact, we
have wounded the executive branch,
and we have damaged the judicial
branch. Certainly, under our theory of
balance of powers, it was never envi-
sioned that the advise-and-consent
function of the Senate would be used to
damage other branches of government.
We have failed in our responsibility.

Furthermore, we have left over 400
House bills lying on the floor, col-
lecting dust, unprocessed, unconsid-
ered. The saying in the House of Rep-
resentatives is the Senate is where
good House bills go to die.

It is appropriate that as we start a
new 2-year period, we ask ourselves
how we should address this dysfunc-
tion. There was a time in which the
Senate was called the greatest delib-
erative body in the world. Unfortu-
nately, today there is very little delib-
eration in the Senate. No appropria-
tions bills, nominations unprocessed,
hundreds of House bills untouched, an
incomplete budget. The main culprit in
this is the filibuster. A filibuster is
kind of street language, if you will, for
an objection to the regular order of
holding a majority vote and triggering
about a week’s delay in the Senate’s
process, and it also triggers a super-
majority of 60.

It has gotten to the point that in this
constitutional function as a majority
body, a body in which we need 51 votes,
it is functionally becoming a super-
majority body.

The Framers of the Constitution
were very clear and they laid out a
supermajority required for certain pur-
poses. A supermajority is required to
approve treaties or a supermajority is
required to impeach but not to pass
legislation. That was not the vision.

Today, I rise to say we can do better
in the Senate and that we owe it under
our constitutional responsibilities to
do better.

There are a series of proposals that
have been filed. One of my colleagues
has arrived, Senator UDALL, who has
been a key leader, enormously instru-
mental in this effort to reform the Sen-
ate. In a few minutes, I am going to
ask unanimous consent for one of these
rule changes to be considered on the
floor. I will do that when my col-
leagues across the aisle have arrived. I
will go further in discussing how we
need to change the Senate.

Before I go further, Senator UDALL
already asked for a colloquy. I thought
I would stop at this moment and see if
he wants to jump in and share some
general thoughts before we get into the
specifics of the various resolutions
which we might ask unanimous con-
sent to have considered.

The ACTING PRESIDENT pro tem-
pore. The Senator from New Mexico.

Mr. UDALL of New Mexico. Madam
President, first of all at the beginning,
let me thank two of my colleagues who
have worked incredibly hard with me
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on the issue of Senate rules reform—
Senator MERKLEY from Oregon and
Senator ToM HARKIN from Iowa. Sen-
ator HARKIN will be joining us at some
point.

I also wish to thank the Chair. One of
the very early leaders on the constitu-
tional option on Senate reform of the
rules was Senator JEANNE SHAHEEN
from New Hampshire. She is in the
chair today. I know she cares about
this a lot. I know she wants to see this
move forward.

What we are trying to do is follow
what has been the history in the Sen-
ate. At various points in the Senate,
there has been respect for each other,
the ability to get legislation on the
floor, to have debate. With the rules, it
is pretty extraordinary when we look
at the history.

When we look at the history of the
Senate rules, one of the things that is
very clear in the movements in the fif-
ties, sixties, and seventies to consider
rules reform, both leaders would allow
proposals onto the floor, allow these
proposals onto the floor to be voted
upon.

We have the extraordinary situation
today—extraordinary, and we will see
when our colleagues show up—where
our friends on the other side of the
aisle are basically saying: We don’t
want your rules reform on the floor
today. We are not going to allow that
to happen.

As everybody in the Senate knows,
we have to have unanimous consent to
do this. We are not going to get con-
sent today, but we want to lay out for
people what it is that could happen if
we were able to get something on the
floor.

It is my belief, I say to Senator
MERKLEY, that the proposals we
make—the proposal Senator MERKLEY
and I are on and the Presiding Officer,
Senator SHAHEEN, and 26 other Sen-
ators are on, S. Res. 10, that we filed on
January 10, is a reasonable proposal; it
is a commonsense proposal. The five
proposals that are contained in the res-
olution have had substantial bipartisan
support in the past.

I am going to be asking unanimous
consent to put S. Res. 10 onto the floor
so we can have a debate on it, so we
can move forward. What is, as I said,
extraordinary is we are not going to
get that consent. Our research indi-
cates—and I know Senator MERKLEY
and his staff worked very hard. They
had a chart that was three pages long.
In the fifties, sixties, and seventies,
these proposals were on the floor. They
were debated on the floor. Sometimes
there was a motion to table, sometimes
there was an up-or-down vote. But we
are having great difficulty getting this
reasonable, commonsense proposal on
the floor.

Let me talk a little bit about S. Res.
10, which 26 other Senators cospon-
sored on the first day. First of all, it
deals with a serious problem. There are
five parts to this issue. The first one is
debate on motions to proceed. It may
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sound a little crazy to people out there,
but when we try to get something onto
the floor, it does not happen automati-
cally. Actually, what has to happen is
if both sides do not agree, the majority
leader files what is called a motion to
proceed. We can end up on the motion
to proceed, going along for 1 week,
have to file cloture, which means to
cut off debate on the motion to pro-
ceed, and then with all the ripening
time it takes about 1 week to get
through that. We can get to the end of
the week, and if we do not get the 60
votes to cut off debate on the motion
to proceed, we are back to square one
and have wasted a week. That is what
we believe is a dilatory tactic. It does
not let us get to the point, the people’s
business.

Mr. MERKLEY. If I may interrupt
for a moment, I wish to clarify what
the Senator from New Mexico just said,
which is, a supermajority of the Sen-
ate, after 1 week of debate, is required
just to get to the point where we might
start debate on the bill, and the Senate
wastes weeks and weeks debating
whether to debate rather than doing
the people’s business. That is a prob-
lem.

Mr. UDALL of New Mexico. Senator
MERKLEY hit it on the head. That is a
problem, and we have had that consist-
ently in the 2 years that he and I have
been here. My understanding is, it hap-
pened in many of the years before that
time. In fact, Senator Byrd was very
upset about the way the motion to pro-
ceed was being used. In 1979, he came
down to the floor—he was the majority
leader—and he did everything he could
to change the motion to proceed and
try to make sure it was used more ra-
tionally and more reasonably.

What our proposal is, I say to Sen-
ator MERKLEY, and other Senators on
this resolution know, we are talking 2
hours of debate on the motion to pro-
ceed. Rather than wasting a week, if
Majority Leader REID comes down and
says we are going to proceed to legisla-
tion about jobs and he puts it on the
floor, the side over there gets an hour
and our side gets an hour and then we
are on the legislation, ready to have
amendments filed, ready for debate to
take place.

We have saved us what we believe
would be 1 week of time. That is deal-
ing with the first proposal on the mo-
tion to proceed.

The second proposal is very simple,
but it is going to move the Senate
along in a dramatic way; that is, sec-
tion 2, eliminating secret holds. I know
we have several Senators who have
worked for years and years on secret
holds. When I talk about the biparti-
sanship on secret holds, Senator
GRASSLEY, Senator WYDEN, from Sen-
ator MERKLEY’s great State of Oregon,
Senator CLAIRE MCCASKILL of Missouri
more recently, have all been working
on the issue of secret holds.

We very simply do this in one little
section. We say:
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No Senator may object on behalf of an-
other Senator without disclosing the name
of that Senator.

That gets right to the heart of secret
holds.

Mr. MERKLEY. Madam President,
the Senator from New Mexico is telling
me it has become a common practice
on the floor of the Senate for an indi-
vidual Senator who wants to oppose
something to not have the courage to
stand here and tell the world their po-
sition but instead to secretly object to
a particular issue being raised. I can-
not imagine the American public can
believe that Senators do not have the
courage of their convictions to come
here and say: I am going to hold up
this legislation because I disagree with
it, and I am going to fight it any way
I can. So the public can weigh in if
they agree with them or not. They will
be accountable to the U.S. citizens.

Mr. UDALL of New Mexico. One of
the things that happens—and we have
seen a lot of this—we know some Sen-
ator is objecting, for example, to a
nomination, a high nomination in an
executive department and does it se-
cretly so we do not know on the Senate
floor, the press who covers this does
not have an idea, and the people do not
know. Then, the same Senator goes to
the department and negotiates policy,
national policy about a particular issue
that concerns the whole Nation, all our
States, and tries to get an agreement,
a backroom deal and an agreement.
That is not the way we should be doing
business, and that is why this very sim-
ple proposal: ‘““No Senator may object
on behalf of another Senator without
disclosing the name of the Senator.”

You own the hold.

Mr. MERKLEY. I wish to note, as
Senator UDALL observed, Senator
WYDEN, Senator GRASSLEY, and Sen-
ator MCCASKILL have worked hard on a
much more detailed version than we
have in S. Res. 10, but the basic notion
is the same. If a colleague is going to
place a hold, they are going to do so in
a public and accountable fashion and
that would greatly improve the quality
of ballot.

I have been in the position of trying
to get help for the Klamath Basin in
Oregon because they have had little
rainfall. I eventually did find out, but
it took me quite a while, asking a lot
of questions about who had the hold so
I could ask them to release the hold so
we would have a chance of moving that
assistance for this drought-impacted
portion of my State.

With this change, those holding up
assistance to Klamath or any other
area would have to come to the floor
and make clear where they stand.

Mr. UDALL of New Mexico. Then it
is transparent, then if you as a Senator
on the Klamath Basin want to do some-
thing, you can go to that Senator—
whoever it is—and say: I have an issue
with my State. Can we work together
to try to work it out?

Right now the problem we have is
that some Senator is putting on a se-
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cret hold and we do not know who it is
and we do not have the ability to clear
that away. This is a good, solid pro-
posal.

Mr. MERKLEY. It is not only secret
to the public, it is often secret to fel-
low Senators, greatly complicating our
effort to dialog with fellow Senators as
to why we are pursuing something and
get their partnership in it.

Mr. UDALL of New Mexico. I am
going to move on to the third section
of S. Res. 10, which is the right to offer
amendments. As Senator MERKLEY
knows very well and our Presiding Offi-
cer, one of the big issues around here—
and this is getting into a little bit of
the weeds, but one of the big issues
that can help us function better is if we
just agree, whether we are in the ma-
jority or in the minority, that we want
both sides to have the opportunity to
debate and to offer amendments. And
so we are trying to protect that right.
Many of us are thinking in terms of
these rulings, and we are saying we
want them to be fair to both sides. So
the provision on the right to offer
amendments is in the legislation. It
talks about them being majority and
minority amendments. It doesn’t talk
about parties because a lot of the pun-
dits are saying we are going to be in
the minority in 2 years, and I think it
is only fair in the Senate that we have
that kind of relationship.

Senator MERKLEY.

Mr. MERKLEY. I want to note this is
important to both the majority and the
minority. For example, we recently
had a bill on the floor of the Senate
which was a major bill regarding the
compromise struck by President
Obama with our Republican colleagues
to spend almost $1 trillion. I had an
amendment I wanted to present that
would have taken some of the money in
that bill that was being spent in a fash-
ion which created very few jobs and to
spend it in a fashion which would cre-
ate a lot of jobs. I had another proposal
to take money that wasn’t being put to
good use and to proceed to fill in and
support the solvency of Social Security
and Medicare.

Now, people can argue about whether
these were good ideas, but if I had been
able to offer one or both of those
amendments, I think it would have im-
proved the debate and dialogue and
perhaps have resulted in a better piece
of legislation.

Mr. UDALL of New Mexico. The
fourth provision—and I think the Sen-
ator is very right on section 3, but sec-
tion 4 is the issue of extended debate,
and I would like to have the Senator
talk about that issue because that is
the issue on which you worked the
most closely.

The Senator from Oregon has raised
the issue of what we have going on
right now is what we call a silent de-
bate. It is a silent filibuster. We have
people who say they want to filibuster
and object, but then they go home or
they go on vacation or something like
that. So my colleague has drafted a
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provision—he is the architect of this
provision in S. Res. 10, if he could just
go through that and talk about that
section on extended debate, what it
does and why it is important to what
we are dealing with today.

Mr. MERKLEY. Certainly. This pro-
vision about a talking filibuster says
rather than having a situation where a
Senator objects to a majority vote and
then we delay the work of the Senate
for a week, though nobody is here ex-
plaining their position to the American
public, instead we would switch to a
provision that says if 41 Senators want
continued debate on a bill, we will get
continued debate on a bill. We will
have debate on a bill, not silence.

Currently, we have the hidden or the
silent filibuster. With this, we would
create the public or the talking fili-
buster. To give a sense of the numbers
on this, these blue bars represent fili-
busters during the last 2-year period.
During the first 6 months 33, 34 in the
second 6 months, 36 in the third 6
months, and then 33. I think that is 136
total filibusters in a 2-year period.

This is why we didn’t have any appro-
priations bills. This is why we didn’t
have a budget. This is why we didn’t
deal with hundreds of House bills. And
this is why we didn’t get nominations
done and advice and consent on them.

Is this the way the Senate has always
operated? Absolutely not. In the last
few decades there has been a huge
change in how the Senate has func-
tioned. So let’s take a look at the aver-
age per year.

In the 1900-1970 period, the average
was one filibuster per year. In the
1970s, the average was 16 filibusters per
year. In the 1980s, 21 filibusters per
year, average; in the 1990s, 36 filibus-
ters per year, average; in the 2000s,
2000-2010, 48 filibusters per year; and
from 2009 to 2010, this last session, an
average of 68. There were 136 total.

So you can see from this chart the
growing dysfunction. There was always
a social contract that existed in which
an individual Senator didn’t exercise
his or her power to object to a simple
majority vote unless they thought it
was an issue of huge consequence.
Maybe that would occur once or twice
in a career, but not routinely week
after week. But that social contract
has been eliminated. The filibuster was
honoring the right of every Senator to
be heard; that we were not going to
hold a vote until every Senator had his
or her say so we could be fully in-
formed and have a full dialogue. It is
that reciprocal respect that is being
routinely disregarded and abused on
the floor of the Senate.

Many of us have an image of the fili-
buster that comes from the movie,
“Mr. Smith Goes to Washington.”” Here
is Jimmy Stewart playing the char-
acter of Jefferson Smith, and he comes
to defend a corrupt action and to stop
it regarding a camp for children. He
talks through the night, and there are
many forces assaulting him, but
Jimmy Stewart is going to stay on the

CONGRESSIONAL RECORD — SENATE

Senate floor and he is going to tell the
American people what he is fighting for
and why. This is the talking filibuster,
where you don’t object and go away
and leave the Senate suspended. You
don’t vote for additional debate and
then not have that debate. You come
to this floor and you hold the floor and
you join with other partners to hold
the floor in order to explain why you
are holding up the Senate and to carry
on the debate, to have that additional
debate you have voted for.

So the talking filibuster is almost
that simple—it replaces the silent fili-
buster with the talking filibuster. The
result is two critical things: First of
all, transparency and accountability
with the American public. The public
can see what you are saying on the
floor of the Senate and can say you are
a hero or you are a bum. They can
agree with you or they can disagree,
but it is visible, not hidden.

The second thing is each Senator has
to expend time and energy to carry out
a filibuster, so this will strip away all
these frivolous filibusters that are done
for no other reason than to prevent the
Senate from being able to carry on
with its responsibilities.

Mr. UDALL of New Mexico. Let me
also say one thing about the talking
filibuster that hit me, and that is bi-
partisanship. As we know, both of us, I
think, were on the Senate floor when
Senator Arlen Specter gave his fare-
well address. I believe the Presiding Of-
ficer was also here. Senator Specter
served in the minority for 2 years and
then was in the majority for almost 2
years and both times he came forward
with a proposal where he was calling
for the same thing—a talking fili-
buster, whether he was on the minority
side or the majority side.

So I think, once again, that just dem-
onstrates that each of these provisions
has bipartisan support in it.

We don’t think this debate is about
partisanship. We don’t think it is about
a power grab. We don’t think it is
about those kinds of things. It is about,
as the Senator has elucidated, making
the Senate work better. When we say
“make the Senate work better,” we are
talking about it working better for the
American people.

I think if we did the oversight of gov-
ernment when it comes to appropria-
tions bills, a budget, getting the budget
out on time, getting appropriations
bills done on time, that does a lot to
make sure the public’s money is well
spent, and that is something I hear a
lot about back home.

I will ask unanimous consent to have
printed in the RECORD a Republican
Policy Committee paper titled ‘‘The
Constitutional Option: The Senate’s
Power To Make Procedural Rules by
Majority Vote,” dated April 25, 2005.

We keep hearing that any use of the
constitutional option is simply a power
grab by Democrats. That is simply not
true—and a 2005 Republican Policy
Committee memo provides some excel-
lent points to rebut the power grab ar-
gument.
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Let me read part of the 2005 Repub-
lican memo and I will ask that the en-
tire memo be printed in the RECORD:

This constitutional option is well grounded
in the U.S. Constitution and in Senate his-
tory.

The Senate has always had, and repeatedly
has exercised, the constitutional power to
change the Senate’s procedures through a
majority vote. Majority Leader Robert C.
Byrd used the constitutional option in 1977,
1979, 1980, and 1987 to establish precedents
changing Senate procedures during the mid-
dle of a Congress. And the Senate several
times has changed its Standing Rules after
the constitutional option had been threat-
ened, beginning with the adoption of the
first cloture rule in 1917. Simply put, the
constitutional option itself is a longstanding
feature of Senate practice.

The Senate, therefore, has long accepted
the legitimacy of the constitutional option.
Through precedent, the option has been exer-
cised and Senate procedures have been
changed. At other times it has been merely
threatened, and Senators negotiated textual
rules changes through the regular order. But
regardless of the outcome, the constitutional
option has played an ongoing and important
role.

The memo goes on to address some
“Common Misunderstandings of the
Constitutional Option.” Let me read
some of those.

Again, this is a direct quote:

Senate procedures are sacrosanct and can-
not be changed by the constitutional option.
This misunderstanding does not square with
history. As discussed, the constitutional op-
tion has been used multiple times to change
the Senate’s practices through the creation
of new precedents. Also, the Senate has
changed its Standing Rules several times
under the threat of the constitutional op-
tion.

The next misunderstanding addressed
in the memo is that ‘‘Exercising the
constitutional option will destroy the
filibuster for legislation.”

The Republican rebuttal is:

The history of the use of the constitutional
option suggests that this concern is grossly
overstated. Senators will only exercise the
constitutional option when they are willing
to live with the rule that is created, regard-
less of which party controls the body.

And a final misunderstanding in the
memo, and one which the Republicans
are happy to use now, is that ‘‘the es-
sential character of the Senate will be
destroyed if the constitutional option
is exercised.”

The memo rebuts this by stating:

When Majority Leader Byrd repeatedly ex-
ercised the constitutional option to correct
abuses of Senate rules and precedents, those
illustrative exercises of the option did little
to upset the basic character of the Senate.
Indeed, many observers argue that the Sen-
ate minority is stronger today in a body that
still allows for extensive debate, full consid-
eration, and careful deliberation of all mat-
ters with which it is presented.

I ask unanimous consent that the
memo be printed in the RECORD.
There being no objection, the mate-

rial was ordered to be printed in the
RECORD, as follows:
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[From the Republican Policy Committee,
Apr. 25, 2005]
THE SENATE’S POWER TO MAKE PROCEDURAL
RULES BY MAJORITY VOTE

EXECUTIVE SUMMARY

The filibusters of judicial nominations
that arose during the 108th Congress have
created an institutional crisis for the Sen-
ate.

Until 2003, Democrats and Republicans had
worked together to guarantee that nomina-
tions considered on the Senate floor received
up-or-down votes.

The filibustering Senators are trying to
create a new Senate precedent—a 60-vote re-
quirement for the confirmation of judges—
contrary to the simple-majority standard
presumed in the Constitution.

If the Senate allows these filibusters to
continue, it will be acquiescing in Demo-
crats’ unilateral change to Senate practices
and procedures.

The Senate has the power to remedy this
situation through the ‘‘constitutional op-
tion”—the exercise of a Senate majority’s
constitutional power to define Senate prac-
tices and procedures.

The Senate has always had, and repeatedly
has exercised, this constitutional option.
The majority’s authority is grounded in the
Constitution, Supreme Court case law, and
the Senate’s past practices.

For example, Majority Leader Robert C.
Byrd used the constitutional option in 1977,
1979, 1980, and 1987 to establish precedents
that changed Senate procedures during the
middle of a Congress.

An exercise of the constitutional option
under the current circumstances would be an
act of restoration—a return to the historic
and constitutional confirmation standard of
simple-majority support for all judicial
nominations.

Employing the constitutional option here
would not affect the legislative filibuster be-
cause virtually every Senator supports its
preservation. In contrast, only a minority of
Senators believes in blocking judicial nomi-
nations by filibuster.

The Senate would, therefore, be well with-
in its rights to exercise the constitutional
option in order to restore up-or-down votes
for judicial nominations on the Senate floor.

INTRODUCTION

In recent months, there has been growing
public interest in the Senate’s ability to
change its internal procedures by majority
vote. The impetus for this discussion is a
Senate minority’s use of the filibuster to
block votes on 10 judicial nominations dur-
ing the 108th Congress. Until then, a bipar-
tisan majority of Senators had worked to-
gether to guarantee that filibusters were not
to be used to permanently block up-or-down
votes on judicial nominations. For example,
as recently as March 2000, Majority Leader
Trent Lott and Minority Leader Tom
Daschle worked together to ensure that judi-
cial nominees Richard Paez and Marsha
Berzon received up-or-down votes, even
though Majority Leader Lott and most of
the Republican caucus ultimately voted
against those nominations. But that shared
understanding of Senate norms and prac-
tices—that judicial nominations shall not be
blocked by filibuster—broke down in the
108th Congress.

This breakdown in Senate norms is pro-
found. There is now a risk that the Senate is
creating a new, 60-vote confirmation stand-
ard. The Constitution plainly requires no
more than a majority vote to confirm any
executive nomination, but some Senators
have shown that they are determined to
override this constitutional standard. Thus,
if the Senate not act during the 109th Con-
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gress to restore the Constitution’s simple-
majority standard, it could be plausibly ar-
gued that a precedent has been set by the
Senate’s acquiescence in a 60-vote threshold
for nominations.

One way that Senators can restore the
Senate’s traditional understanding of its ad-
vice and consent responsibility is to employ
the ‘‘constitutional option’—an exercise of a
Senate majority’s power under the Constitu-
tion to define Senate practices and proce-
dures. The constitutional option can be exer-
cised in different ways, such as amending
Senate Standing Rules or by creating prece-
dents, but regardless of the variant, the pur-
pose would be the same—to restore previous
Senate practices in the face of unforeseen
abuses. Exercising the constitutional option
in response to judicial nomination filibusters
would restore the Senate to its longstanding
norms and practices governing judicial
nominations, and guarantee that a minority
does not transform the fundamental nature
of the Senate’s advice and consent responsi-
bility. The approach, therefore, would be
both reactive and restorative.

This constitutional option is well grounded
in the U.S. Constitution and in Senate his-
tory. The Senate has always had, and repeat-
edly has exercised, the constitutional power
to change the Senate’s procedures through a
majority vote. Majority Leader Robert C.
Byrd used the constitutional option in 1977,
1979, 1980, and 1987 to establish precedents
changing Senate procedures during the mid-
dle of a Congress. And the Senate several
times has changed its Standing Rules after
the constitutional option had been threat-
ened, beginning with the adoption of the
first cloture rule in 1917. Simply put, the
constitutional option itself is a longstanding
feature of Senate practice.

This paper proceeds in four parts: (1) a dis-
cussion of the constitutional basis of the
Senate’s right to set rules for its pro-
ceedings; (2) an examination of past in-
stances when Senate majorities acted to de-
fine Senate practices—even where the writ-
ten rules and binding precedents of the Sen-
ate dictated otherwise; (3) an evaluation of
how this history relates to the present im-
passe regarding judicial nomination filibus-
ters; and (4) a clarification of common mis-
understandings of, the constitutional option.
The purpose of this paper is not to resolve
the political question of whether the Senate
should exercise the constitutional option,
but merely to demonstrate the constitu-
tional and historical legitimacy of such an
approach.

THE CONSTITUTION: THE SENATE’S RIGHT TO SET
PROCEDURAL RULES

‘“Hach House may determine the Rules of
its Proceedings.”” —U.S. Constitution, art. I,
sec. 5., cl. 2.

The Senate’s constitutional power to make
rules is straightforward, but two issues do
warrant brief elaboration—the number of
Senators that are constitutionally necessary
to establish procedures and whether there
are any time limitations as to when the rule-
making power can be exercised.

The Supreme Court addressed both of these
questions in United States v. Ballin, an 1892
case interpreting Congress’s rulemaking
powers.! First, the Court held that the pow-
ers delegated to each body are held by a sim-
ple majority of the quorum, unless the Con-
stitution expressly creates a supermajority
requirement.2 The Constitution itself sets
the quorum for doing business—a majority of
the Senate.3 Second, the Supreme Court held
that the ‘“‘power to make rules is not one
which once exercised is exhausted. It is a
continuous power, always subject to be exer-
cised by the house.”* Thus, the Supreme
Court has held that the power of a majority
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of Senators to define the Senate’s procedures
exists at all times—whether at the begin-
ning, middle, or end of a Congress.

The Senate majority exercises this con-
stitutional rulemaking power in several
ways:

First, it has adopted Standing Rules to
govern some Senate practices and proce-
dures. Those rules formally can be changed
by a majority vote. Any motion to formally
amend the Standing Rules is subject to de-
bate, and Senate Rule XXII creates a special
two-thirds cloture threshold to end that de-
bate.

Second, the Senate operates according to
Senate precedents, i.e., rulings by the Chair
or the Senate itself regarding questions of
Senate procedure. A precedent is created
whenever the Chair rules on a point of order,
when the Senate sustains or rejects an ap-
peal of the Chair’s ruling on a point of order,
or when the Senate itself rules on a question
that has been submitted to it by the Chair.5
As former parliamentarian and Senate pro-
cedural expert Floyd M. Riddick has said,
“The precedents of the Senate are just as
significant as the rules of the Senate.”’¢

Third, the Senate binds itself through rule-
making statutes that constrain and channel
the consideration of particular matters and
guarantee that the Senate can take action
on certain matters by majority vote. At
least 26 such rule-making statutes govern
Senate procedure and limit the right to de-
bate, dating back to the 1939 Reorganization
Act and including, most prominently, the
1974 Budget Act.”

Finally, the Senate can modify the above
procedures through Standing Orders, which
can be entered via formal legislation, Senate
resolutions, and unanimous consent agree-
ments.

It is important to emphasize, however,
that these rules are the mere background for
day-to-day Senate procedure. As any Senate
observer knows, the institution functions
primarily through cooperation and tacit or
express agreements about appropriate behav-
ior. Most business is conducted by unani-
mous consent, and collective norms have
emerged that assist in the protection of mi-
nority rights without unduly hindering the
Senate’s business.

Consider, for example, the Senate’s con-
trasting norms regarding the exercise of in-
dividual Senators’ procedural rights. Under
the rules and precedents of the Senate, each
Senator has the right to object to consent
requests and, with a sufficient second, to de-
mand roll call votes on customarily routine
motions. If Senators routinely exercised
those rights, however, the Senate would
come to a standstill. Such wholesale obstruc-
tion is rare, but not because the Senate’s
standing rules, precedents, and rulemaking
statutes prohibit a Senator from engaging in
that kind of delay. Rather, Senators rarely
employ such dilatory tactics because of the
potential reaction of other Senators or the
possibility of retaliation. As a result, in-
formed self enforcement of reasonable behav-
ior is the norm.

At the same time, some ‘‘obstructionist”
tactics have long been accepted by the Sen-
ate as features of a body that respects mi-
nority rights. Most prominent is the broadly
accepted right of a single Senator to speak
for as long as he or she wants on pending leg-
islation, subject only to the right of the ma-
jority to invoke cloture and shut off debate.
Indeed, an overwhelming and bipartisan con-
sensus in support of the current legislative
filibuster system has existed for 30 years.8
Thus, the norms of the Senate tolerate some,
but not all, kinds or degrees of obstruction.

Thus, while written rules, precedents, and
orders are important, common under-
standings of self-restraint, discretion, and
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institutional propriety have primarily gov-

erned acceptable Senatorial conduct. It is

the departures from these norms of conduct

that have precipitated institutional crises

that require the Senate to respond.

THE HISTORY: THE SENATE’S REPEATED USE OF
THE CONSTITUTIONAL OPTION

The Senate is a relatively stable institu-
tion, but its norms of conduct have some-
times been violated. In some instances, a mi-
nority of Senators has rejected past prac-
tices and bipartisan understandings and ex-
ploited heretofore ‘‘off limits’ opportunities
to obstruct the Senate’s business. At other
times, a minority of Senators has abused the
rules and precedents in a manner that vio-
lates Senators’ reasonable expectations of
proper procedural parameters. These are ef-
forts to change Senate norms and practices,
but they do not necessarily have the support
of a majority.

Such situations create institutional conun-
drums: what should be done when a mere mi-
nority of Senators changes accepted institu-
tional norms? One option is to acquiesce and
allow ‘‘rule by the minority” so that the mi-
nority’s norm becomes the Senate’s new
norm. But another option has been for the
majority of Senators to deny the legitimacy
of the minority Senators’ effort to shift the
norms of the entire body. And to do that, it
has been necessary for the majority to act
independently to restore the previous Senate
norms of conduct.

This section examines those illustrative
instances—examples of when the Senate re-
fused to permit a minority of Senators to
change norms of conduct or to otherwise ex-
ploit the rules in ways destructive to the
Senate, and, instead, exercised the constitu-
tional option.

Then-Majority Leader Byrd’s Repeated Exercise
of the Constitutional Option

When Senator Robert C. Byrd was Majority
Leader, he faced several circumstances in
which a minority of Senators (from both par-
ties) began to exploit Senate rules and prece-
dents in generally unprecedented ways. The
result was obstruction of Senate business
that was wholly unrelated to the institu-
tion’s great respect for the right to debate
and amend. Majority Leader Byrd’s response
was to implement procedural changes
through majoritarian votes in order to re-
store Senate practices to the previously ac-
cepted norms of the body.

1977—Majority Leader Byrd Ezxercised the Con-
stitutional Option to Alter Operation of
Rule XXII and Prevent Post-Cloture Fili-
busters

In 1977, two Senators attempted to block a
natural gas deregulation bill after cloture
had already been invoked.® A ‘‘post-cloture
filibuster” should seem counterintuitive for
anyone with a casual acquaintance with Sen-
ate rules, but these obstructing Senators had
found a loophole. Although further debate
was foreclosed by Rule XXII once post-clo-
ture debate was exhausted, the Senators
were able to delay a final vote by offering a
series of amendments and then forcing
quorum calls and roll call votes for each one.
Even if the amendments were ‘‘dilatory’ or
“not germane’ (which Rule XXII expressly
prohibits), Senate procedure provided no
mechanism to get an automatic ruling from
the Chair that the amendments were defec-
tive. A Senator could raise a point of order,
but any favorable ruling could be appealed,
and a roll call vote could be demanded on the
appeal. Moreover, in 1975, before a point of
order could even be made, an amendment
first must have been read by the clerk. While
the reading of amendments is commonly
waived by unanimous consent, anyone could
object and require a reading that could fur-
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ther tie up Senate business. Thus, the final-
ity that cloture is supposed to produce could
be frustrated.

These practices were proper under Senate
rules and precedents, but Majority Leader
Byrd concluded in this context that these
tactics were an abuse of Senate Rule XXII.
His response was to make a point of order
that ‘‘when the Senate is operating under
cloture the Chair is required to take the ini-
tiative under rule XXII to rule out of order
all amendments which are dilatory or which
on their face are out of order.””10 The Pre-
siding Officer, Vice President Walter Mon-
dale, sustained the point of order, another
Senator appealed, and Majority Leader Byrd
immediately moved to table. The Senate
then voted to sustain the motion to table the
appeal. In so doing, the Senate set a new
precedent that ran directly contrary to the
Senate’s longstanding procedures which re-
quired Senators to raise points of order to
enforce Senate rules. Now, under this prece-
dent, the Chair would be empowered to take
the initiative to rule on questions of order in
a post-cloture environment.

The reason for Majority Leader Byrd’s tac-
tic immediately became clear. He began to
call up each of the dilatory amendments that
had been filed post-cloture, and the Chair in-
stantly ruled them out of order. There was
no reading of the amendments (which would
have been dilatory in itself) and there were
no roll call votes. The Majority Leader then
exercised his right of preferential recogni-
tion to call up numerous remaining amend-
ments, and similarly disposed of them. No
appeals could be taken because any appeal
was mooted when Majority Leader Byrd se-
cured his preferential recognition to call up
additional amendments.”” 11

This was the constitutional option in ac-
tion. Majority Leader Byrd did not follow
the regular order and attempt to amend the
Senate Rules in order to block these tactics.
Instead, he used a simple point of order that
cut off the ability of a minority of Senators
to add a new layer of obstruction to the leg-
islative process. His method was consistent
with the Senate’s constitutional authority
to establish procedure.

1979—Majority Leader Byrd Exercised the Con-
stitutional Option to Change Operation of
Rule XVI (Limiting Amendments to Appro-
priations Bills)

Majority Leader Byrd used the constitu-
tional option again in 1979 in order to block
legislation on appropriations bills.12 Stand-
ing Rule XVI barred Senate legislative
amendments to appropriations bills. By
precedent, however, such amendments were
permissible when offered as germane modi-
fications of House legislative provisions.
Thus, when the House acted first and added
legislative language to an appropriations
measure, Senators could respond by offering
legislative amendments to the House’s legis-
lative language. While another Senator
might make a point of order, the Senator of-
fering the authorizing language could re-
spond with a defense of germaneness. And,
by the express language of Rule XVI, that
question of germaneness must be submitted
to the Senate and decided without debate.
By enabling the full Senate to vote on the
germaneness defense without getting a rul-
ing from the Presiding Officer first, the leg-
islative amendment’s sponsor avoided having
to overturn the ruling of the Chair and cre-
ate any formal precedents in doing so. The
result was a breakdown in the appropriations
process due to legislative amendments, and
it was happening pursuant to Senate rules
that plainly permitted these tactics.

Majority Leader Byrd resolved to override
the plain text of Rule XVI and strip the Sen-
ate of its ability to decide questions of ger-
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maneness in this context. Senator Byrd’s
mechanism was similar to the motion he em-
ployed in 1977: he made a point of order that
‘‘this is a misuse of precedents of the Senate,
since there is no House language to which
this amendment could be germane, and that,
therefore, the Chair is required to rule on
the point of order as to its being legislation
on an appropriation bill and cannot submit
the question of germaneness to the Sen-
ate.””13 The Chair sustained the point of
order, and the Senate rejected the ensuing
appeal, 44-40.

The result of Majority Leader Byrd’s exer-
cise of the constitutional option was a bind-
ing precedent that caused the Senate to op-
erate in a manner directly contrary to the
plain language of Rule XVI.14 Moreover, the
method was contrary to past Senate prac-
tices regarding germaneness. But the process
employed, as in 1977, was nonetheless con-
stitutional because nothing in the Senate’s
rules, precedents, or practices can deny the
Senate the constitutional power to set its
procedural rules.
1980—Majority Leader Byrd Changed Proce-

dures Governing Ezxecutive Session and the
Treatment of Judicial Nominations

The Senate’s Executive Calendar has two
sections—treaties and nominations. Prior to
March 1980, a motion to enter Executive Ses-
sion, if carried, would move the Senate auto-
matically to the first item on the Calendar,
often a treaty. Rule XXII provides (then and
now) that such a motion to enter Executive
Session is not debatable. However, unlike
the non-debatable motion to enter Executive
Session, any motion to proceed to a par-
ticular item on the Executive Calendar was
then subject to debate. In practice, then, the
Senate could not proceed to consider any
business other than the first Executive Cal-
endar item without a Senator offering a de-
batable motion, which then would be subject
to a possible filibuster.15

Majority Leader Byrd announced his objec-
tion to this potential ‘‘double filibuster”’
(once on the motion to proceed to a par-
ticular Executive Calendar item, and again
on the Executive Calendar item itself), and
exercised another version of the constitu-
tional option. This time he moved to proceed
directly to a particular nomination on the
Executive Calendar and sought to do so with-
out debate. Senator Jesse Helms made the
point of order that Majority Leader Byrd
could only move by a non-debatable motion
into Executive Session, not to a particular
treaty or nomination.1® The Presiding Officer
upheld the point of order given that it was
grounded in Rule XXII and longstanding un-
derstandings of Senate practices and proce-
dures. But Majority Leader Byrd simply ap-
pealed the ruling of the Chair and prevailed,
38-54. Thus, even though there was no basis
in the Senate Rules, and even though Senate
practices had long preserved the right to de-
bate any motion to proceed to a particular
Executive Calendar item, the Senate exer-
cised its constitutional power to ‘‘make
rules for its proceedings’ and created the
procedure that the Senate continues to use
today.

As an historical sidenote, Majority Leader
Byrd used this new precedent to great effect
in December 1980 when he bypassed several
items (including several nominations) on the
Executive Calendar to take up a single judi-
cial nomination—that of Stephen Breyer,
then Chief Counsel to the Senate Judiciary
Committee, to be a judge on the U.S. Court
of Appeals for the First Circuit. Judge
Breyer was later nominated and confirmed
to the U.S. Supreme Court in 1994. Without
Majority Leader Byrd’s exercise of the con-
stitutional option earlier that year, it is al-
most certain that Justice Breyer would not
be on the Supreme Court today.
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1987—Majority Leader Byrd Forced Change to
Rule XII’'s Voting Procedures through Exe-
cution of the Constitutional Option

A fourth exercise of the constitutional op-
tion came in 1987 when Senator Byrd was
once again Majority Leader. The controversy
in question involved an effort by Majority
Leader Byrd to proceed to consider a par-
ticular bill, an effort that had been frus-
trated because a minority of Senators ob-
jected each time he moved to proceed. To
thwart his opponents, Majority Leader Byrd
sought to use a special feature of the Senate
Rules—the Morning Hour (the first two
hours of the Legislative Day).

Under Rule VIII, a motion to proceed to an
item on the Legislative Calendar that is
made during the Morning Hour is non-debat-
able. This feature of the rules gives the Ma-
jority Leader significant power to set the
Senate agenda due to his right to pref-
erential recognition (which is, itself, a crea-
ture of mere custom and precedent). Such a
motion cannot be made, however, until the
Senate Journal is approved and Morning
Business is thereafter concluded (or the first
of the two hours has passed). Meanwhile, the
clock runs on the Morning Hour while that
preliminary business takes place. When the
Morning Hour expires, a motion to proceed
once again becomes debatable and subject to
filibuster.l” It was this feature of the Morn-
ing Hour that Senator Byrd believed would
enable him to proceed to the bill in question.

Majority Leader Byrd’s plan was com-
plicated, however, when objecting Senators
forced a roll call vote on the approval of the
Journal, as was their right under the proce-
dures and practices of the Senate. Rule XII
provides that during a roll call vote, if a Sen-
ator declines to vote, he or she must state a
reason for being excused. The Presiding Offi-
cer then must put a non-debatable question
to the Senate as to whether the Senator
should be excused from voting. When Major-
ity Leader Byrd moved to approve the Jour-
nal, one Senator declined to vote and sought
to be excused. Following Rule XII, the Pre-
siding Officer put the question directly to
the Senate—should the Senator be ex-
cused?—but during the roll call on whether
the first Senator should be excused, another
Senator announced that he wished to be ex-
cused from voting on whether the first Sen-
ator should be excused. The Chair was like-
wise obliged to put the question to the Sen-
ate. At that point, yet another Senator an-
nounced he wished to be excused from that
vote. There were four roll call votes then un-
derway—the original motion to approve the
Journal and three votes on whether Senators
could be excused. If Senators persisted in
this tactic, the time it took for roll call
votes would cause the Morning Hour to ex-
pire, and the Majority Leader would lose his
ability to move to proceed to his bill without
debate. All this maneuvering was wholly
consistent with the Standing Rules of the
Senate.

Majority Leader Byrd countered with a
point of order, arguing that the requests to
be excused were, in fact, little more than ef-
forts to delay the actual vote on the ap-
proval of the Journal. His solution was to ex-
ercise the constitutional option: to use ma-
jority-supported Senate precedents to
change Senate procedures, outside the oper-
ation of the Senate rules. In three subse-
quent party-line votes, three new precedents
were established: first, that a point of order
could be made declaring repeated requests to
be excused from voting on a motion to ap-
prove the Journal (or a vote subsumed by it)
to be ‘‘dilatory;”’ second, that repeated re-
quests to be excused from voting on a motion
to approve the Journal (or a vote subsumed
by it) ‘“‘when they are obviously done for the
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purpose of delaying the announcement of the
vote on the motion to approve the Journal,
are out of order;” and third, that a Senator
has a ‘“‘limited time’ to explain his reason
for not voting, i.e., he cannot filibuster by
speaking indefinitely when recognized to
state his reason for not voting.'®8 Majority
Leader Byrd had crafted these new proce-
dures completely independently of the Sen-
ate Rules, and they were adopted by a par-
tisan majority without following the proce-
dures for rule changes provided in Rule XXII.
Yet the tactics were wholly within the Sen-
ate’s constitutional power to devise its own
procedures.

This 1987 circumstance offers a very impor-
tant precedent for the present difficulties.
Majority Leader Byrd established that a ma-
jority could restrict the rights of individual
Senators outside the cloture process if the
majority concluded that the Senators were
acting in a purely ‘dilatory’ fashion. Pre-
vious to that day, dilatory tactics were only
out of order after cloture had been invoked.
Additional Senate Endorsements of the Con-

stitutional Option

The Senate also has endorsed (or acted in
response to) some version of the constitu-
tional option several other times over the
past 90 years—in 1917, 1959, 1975, and 1979.

The original cloture rule, adopted in 1917,
itself appears to be the result of a threat to
exercise the constitutional option. Until
1917, the Senate had no cloture rule at all,
although one had been discussed since the
days of Henry Clay and Daniel Webster. The
ability of Senators to filibuster any effort to
create a cloture rule put the body in a quan-
dary: debate on a possible cloture rule could
not be foreclosed without some form of clo-
ture device.

The logjam was broken when first term
Senator Thomas Walsh announced his inten-
tion to exercise a version of the constitu-
tional option so that the Senate could create
a cloture rule. His method was to propose a
cloture rule and forestall a filibuster by as-
serting that the Senate could operate under
general parliamentary law while considering
the proposed rule. Doing so would permit the
Senate to avail itself of a motion for the pre-
vious question to terminate debate—a stand-
ard feature of general parliamentary law.l®
In this climate, Senate leaders quickly en-
tered into negotiations to craft a cloture
rule.20 Negotiators produced a rule that was
adopted, 76-3, with the opposing Senators
choosing not to filibuster.2! But it was only
after Senator Walsh made clear that he in-
tended to press the constitutional option
that those negotiations bore fruit. As Sen-
ator Clinton Anderson would remark in 1953,
‘““Senator Walsh won without firing a
shot.” 22

The same pattern repeated in 1959, 1975,
and 1979. In each case, the Senate faced a
concerted effort by an apparent majority of
Senators to exercise the constitutional op-
tion to make changes to Senate rules. In
1959, some Senators threatened to exercise
the constitutional option in order to change
the cloture requirements of Rule XXII. Then-
Majority Leader Lyndon Johnson preempted
its use by offering a modification to Rule
XXII that was adopted through the regular
order.23 In 1975, the Senate three times for-
mally endorsed the constitutional option by
creating precedents aimed at facilitating
rule changes by majority vote, although the
ultimate rule change (also to Rule XXII) was
implemented through the regular order after
off-the-Floor negotiations.2¢ And in 1979, Ma-
jority Leader Byrd threatened to use the
constitutional option unless the Senate con-
sented to a time frame for consideration of
changes to post-cloture procedures. The Sen-
ate acquiesced, and the Majority Leader did
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not need to use the constitutional option as
he had in the other cases discussed above.2®

The Senate, therefore, has long accepted
the legitimacy of the constitutional option.
Through precedent, the option has been exer-
cised and Senate procedures have been
changed. At other times it has been merely
threatened, and Senators negotiated textual
rules changes through the regular order. But
regardless of the outcome, the constitutional
option has played an ongoing and important
role.

The Judicial Filibuster and the Constitutional
Option

The filibusters of judicial nominations dur-
ing the 108th Congress were unprecedented in
Senate history.26 While cloture votes had
been necessary for a few nominees in pre-
vious years, leaders from both parties con-
sistently worked together to ensure that
nominees who reached the Senate floor re-
ceived up-or-down votes. The result of this
bipartisan cooperation was that, until 2003,
no judicial nominee with clear majority sup-
port had ever been defeated due to a refusal
by a Senate minority to permit an up-or-
down floor vote, i.e., a filibuster.2?

The best illustration of this traditional
norm is the March 2000 treatment of Presi-
dent Bill Clinton’s nominations of Richard
Paez and Marsha Berzon to the U.S. Court of
Appeals for the Ninth Circuit. When those
nominations reached the Senate floor, Ma-
jority Leader Trent Lott, working with Dem-
ocrat Leader Tom Daschle, filed cloture be-
fore any filibuster could materialize. Repub-
lican Judiciary Chairman Orrin Hatch like-
wise fought to preserve Senate norms and
traditions, arguing that it would be ‘‘a trav-
esty if we establish a routine of filibustering
judges.”” 28 Moreover, as a further testament
to the bipartisan opposition to filibusters for
judicial nominations, more than 20 Repub-
licans who opposed the nominations and who
would vote against them nonetheless sup-
ported cloture for Mr. Paez and Ms. Berzon,
and cloture was easily reached.?® Had every
Senator who voted against Mr. Paez’s nomi-
nation likewise voted against cloture, clo-
ture would not have been invoked. Thus, as
recently as March 2000, more than 80 Sen-
ators were on record opposing the filibuster
of judicial nominations.30 If the new judicial
nomination filibusters are accepted as a
norm, then the Senate will be rejecting this
history and charting a new course.

It is not only the Senate norm regarding
not filibustering judicial nominations that
risks being transformed, but the effective
constitutional standard for the confirmation
of judicial nominations. There can be no se-
rious dispute that the Constitution requires
only a Senate majority for confirmation. In-
deed, many judicial nominees have been con-
firmed by fewer than 60 votes in the past—in-
cluding three Clinton nominees and two
Carter nominees.3! Never has the Senate
claimed that a supermajority is necessary
for confirmation.

Recently, however, some filibustering Sen-
ators have suggested that a failed cloture
vote is tantamount to an up-or-down vote on
a judicial nomination. The new Senate Mi-
nority Leader, Harry Reid, has stated that
the 10 filibustered judges have been ‘‘turned
down.’’32 Senator Charles Schumer has re-
peatedly stated that a failed cloture vote is
evidence that the Senate has ‘‘rejected” a
nomination.33 Senator Russell Feingold de-
scribed the filibustered nominees from the
108th Congress as having ‘‘been duly consid-
ered by the Senate and rejected.”” 3¢ Judici-
ary Committee Ranking Member Patrick
Leahy has referred to the filibustered nomi-
nees as having been ‘‘effectively rejected.’’ 35
And in April 2005, Senator Joseph Lieberman
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claimed that 60 votes should be the ‘‘min-
imum” for confirmation.36 These character-
izations illustrate the extent to which the
Senate has lost its moorings.

Without restoration of the majority-vote
standard, judicial nominations will require
an extra-constitutional supermajority to be
confirmed, without any constitutional
amendment—or even a Senate consensus—
supporting that change. Any exercise of the
constitutional option would, therefore, be
aimed at restoring the Senate’s procedures
to conform to its traditional norms and prac-
tices in dealing with judicial nominations. It
would return the Senate to the Constitu-
tion’s majority-vote confirmation standard.
And it would prevent the Senate from abus-
ing procedural rules to create supermajority
requirements. Instead, it would be restora-
tive, and Democrats and Republicans alike
would operate in the system that served the
nation until the 108th Congress.

COMMON MISUNDERSTANDINGS OF THE
CONSTITUTIONAL OPTION

Senate procedures are sacrosanct and cannot be
changed by the constitutional option.

This misunderstanding does not square
with history. As discussed, the constitu-
tional option has been used multiple times
to change the Senate’s practices through the
creation of new precedents. Also, the Senate
has changed its Standing Rules several times
under the threat of the constitutional op-
tion.

Ezxercising the constitutional option will destroy
the filibuster for legislation.

The history of the use of the constitutional
option suggests that this concern is grossly
overstated. Senators will only exercise the
constitutional option when they are willing
to live with the rule that is created, regard-
less of which party controls the body. For
the very few Senators (if any) who today
want to eliminate the legislative filibuster
by majority vote, the roadmap has existed
since as early as 1917. Moreover, an exercise
of the constitutional option to restore the
norms for judicial confirmations would be
just that—an act of restoration. To elimi-
nate the legislative filibuster would not be
restorative of Senate norms and traditions;
it would destroy the Senate’s longstanding
respect for the legislative filibuster as a ve-
hicle to protect Senators’ rights to amend
and debate. It is also worth noting that the
Senate is now entering its 30th year of bipar-
tisan consensus as to the cloture threshold
(three-fifths of those duly chosen and sworn)
for legislative filibusters.37

All procedural changes must be made at the be-
ginning of a Congress.

Again, this claim, does not square with
history. In fact, there is nothing special
about the beginning of a Congress vis-a-vis
the Senate’s right to establish its own prac-
tices and procedures, or even its formal
Standing Rules. As discussed above, Major-
ity Leader Byrd used the constitutional op-
tion to create a precedent that overrode Rule
XVTI’s plain text—and not at the beginning of
a Congress. Moreover, as the Supreme Court
held in Ballin, each House of Congress’s con-
stitutional power to make procedural rules
is of equal value at all times.38

The essential character of the Senate will be de-
stroyed if the constitutional option is exer-
cised.

When Majority Leader Byrd repeatedly ex-
ercised the constitutional option to correct
abuses of Senate rules and precedents, those
illustrative exercises of the option did little
to upset the basic character of the Senate.
Indeed, many observers argue that the Sen-
ate minority is stronger today in a body that
still allows for extensive debate, full consid-
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eration, and careful deliberation of all mat-

ters with which it is presented.

Ezxercising the constitutional option would turn
the Senate into a ‘‘rubber stamp.”’

Again, history proves otherwise. The Sen-
ate has repeatedly exercised its constitu-
tional power to reject judicial nominations
through straightforward denials of ‘‘con-
sent’’ by up-or-down votes. For example, the
Senate defeated the Supreme Court nomina-
tions of Robert Bork (1987), G. Harold
Carswell (1970), and Clement Haynsworth
(1969) on up-or-down votes.3® Even in the
108th Congress, when the Senate voted on the
nomination of J. Leon Holmes to a federal
district court in Arkansas, five Republicans
voted against President Bush’s nominee. Had
several Democrats not voted for Mr. Holmes,
he would not have been confirmed.4® In other
words, the Senate still has the ability to
work its will in a nonpartisan fashion as
long as the minority permits the body to
come to up-or-down votes. Members from
both parties will ensure that the Senate does
its constitutional duty by carefully evalu-
ating all nominees.

CONCLUSION

Can the Senate restore order when a mi-
nority of its members chooses to upset tradi-
tion? Does the Constitution empower the
Senate to act so that it need not acquiesce
whenever a minority decides that the prac-
tices, procedures, and rules should be
changed? Can the Senate majority—not nec-
essarily a partisan majority, but simply a
majority of Senators—act to return the Sen-
ate to its previously agreed-upon norms and
practices? The answer to all these questions
is a clear yes. The Senate would be acting
well within its traditions if it were to restore
the longstanding procedural norms so that
the majority standard for confirmation is
preserved and nominees who reach the Sen-
ate floor do not fall victim to filibusters.
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Mr. UDALL of New Mexico. I think
this shows this isn’t about a power
grab; this is about trying to work to
make sure the Senate is going to work
better for the American people.

The fifth provision of S. Res. 10—and
as Senator MERKLEY Kknows, we are
down here today to try to get S. Res.
10, rules changes, onto the Senate
floor, and so we are going to be asking
unanimous consent for that. But the
fifth provision is called postcloture de-
bate on nominations.

Now, what are we talking about?
Well, when we have a nomination that
comes to the floor—a judicial nomina-
tion, an executive nomination—in the
rule nominations have 30 hours of
postcloture debate. So when you decide
to cut off debate, when you get to the
point that you say we are going to cut
off debate, that 30 hours is normally
used for amendments and to work
through the amendment process.

Well, when you have a nomination,
you are not amending a nomination.
You are trying to either move forward
with an up-or-down vote on the nomi-
nation—the person is either voted up
or down. It makes no sense to have 30
hours. So the other commonsense pro-
posal we have is to shorten that
postcloture time to 2 hours, from 30
hours, because there is no reason to
amend in that phase.

I know Senator MERKLEY is also fa-
miliar with this provision.

Mr. MERKLEY. I think what the
Senator from New Mexico has set for-
ward is that we would save 28 hours on
each nomination. If the Senate goes
around the clock, that is a bit more
than a day. If we are doing 10-hour
days, that is almost 3 days. We save 3
days of Senate time that is put to no
purpose right now since by the time
you have a 60-vote cloture you already
have 60 Members saying they are ready
to vote and want to go forward.

So letting people wrap up over a cou-
ple of hours, restating their key points
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for other Members, makes sense. That
is why the 2 hours are there. But rather
2 hours than 3 days.

Mr. UDALL of New Mexico. That is
correct. So what we are doing today—
and I know Senator MERKLEY has in-
troduced a freestanding proposal on the
talking filibuster, and we have joined
together; I have also signed on to
that—we have S. Res. 10, filed on Janu-
ary 5, which has the five solid provi-
sions for reforming the rules. I think if
you look at these in history, they have
had broad bipartisan support.

I would at this point recognize our
colleague in this rules debate, our part-
ner and hard worker and more senior in
experience on these rules matters, who
has joined us—Senator ToM HARKIN
from Iowa. We are in a colloquy situa-
tion, so I will yield.

Mr. HARKIN. If the Senator will
yield for an observation.

Mr. UDALL of New Mexico. You bet.

The ACTING PRESIDENT pro tem-
pore. The Senator from Iowa.

Mr. HARKIN. Madam President, I
wish to thank my colleagues, Senator
UbpALL of New Mexico and Senator
MERKLEY of Oregon, because they are
great leaders on this issue. I think they
have brought a breath of fresh air to
the Senate in exposing what has be-
come gridlock that has made the Sen-
ate almost dysfunctional.

I say to my friend, Senator UDALL,
especially in focusing on what the Con-
stitution says and doesn’t say, I be-
lieve—and I am only speaking for my-
self—that we are not living up to the
oath we took as we stood by the well
when we were sworn into the Senate.
We took an oath that we would uphold
and defend the Constitution and that
we would bear true faith and allegiance
to the same.

Well, quite frankly, the Constitution,
I believe, is quite clear in the way it is
written, in the verbiage that is used. If
you look to what the Founders wanted
in the Constitution, they were very
clear that but for a few instances,
which they clearly spelled out in the
Constitution requiring a supermajority
of votes—such as treaties, for example,
and impeachments, or expelling a
Member—everything else is a majority
vote.

But the Senate has adopted rules in
the past that I believe are, quite frank-
ly, bordering on unconstitutional by
requiring that in order to change the
rules, it requires a two-thirds vote—67
votes. Well, that might be OK for one
Congress, if they wanted to adopt that
kind of rule, but how can one Congress
bind another? I think it is quite clear
from Parliaments of old and other leg-
islative bodies, court rulings in this
country, that one legislative body can-
not burden a subsequent legislative
body. Yet in the Senate, because of a
change in the rules that happened some
years ago, they say it binds every Sen-
ate thereafter.

I believe that is unconstitutional. My
friend from New Mexico, Senator
UDALL, has pointed this out time and
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time again, that really we have not
only a constitutional right but a con-
stitutional obligation that, on the first
convening day of the Senate of any
Congress, we adopt rules, and we can
adopt those rules by majority vote. If
the majority wants to adopt a rule that
says that for this Congress we have to
abide by a certain number, that is OK,
but it cannot bind another Congress.

Senator UDALL has been quite elo-
quent on this issue. He has been very
forthright and has fought very hard for
what is known as the constitutional
option. That is just a fancy word for
saying ‘‘live up to the Constitution.”
We took an oath to bear true faith and
allegiance to the same—the Constitu-
tion. Senator UDALL is constantly re-
minding us of what that Constitution
says and does not say. As the Senator
has pointed out many times, the Con-
stitution says each body shall adopt its
rules. So the Senate can adopt its
rules. It does not say in the Constitu-
tion that each body shall adopt its
rules but it requires a two-thirds vote
to change those rules. It doesn’t say
that. It says each body shall adopt the
rules, and it does not specify that we
have to have a supermajority to do so.
I think it only specifies a super-
majority, if I am not mistaken, in five
cases. Obviously, the Framers of the
Constitution were quite clear that each
Congress could adopt its rules and it
could adopt them by a majority vote.
Now we have a situation in the Senate
whereby we are throttled by rules that
do not permit us to change those rules
except by a two-thirds vote.

As I said many times, what if the
voters of this country decided to elect
90 Senators from the same party, say,
the Republican Party. Could they come
in and say: We are going to adopt new
rules, and from henceforth it is going
to take 90 votes to change those rules,
knowing that may never happen again
in the history of this country that we
would ever have 90 Senators from one
party. Could they do that? If you ac-
cept the logic of what we are working
with right now, the answer is yes, we
could do that and bind every Senate
from then on in perpetuity that the
only way they could change the rules
would be with 90 votes. We say that
wouldn’t happen. Well, what about 67
votes or 75 votes or 78 votes? What is so
magic about 67? Where does that magic
number come from? It was plucked out
of thin air.

That is why I address myself to the
issue Senator UDALL has worked so
hard on; that is, focusing on the con-
stitutional issue.

Senator MERKLEY, from Oregon, has
focused on rule XXII—it is called the
filibuster rule—which provides basi-
cally that we do not even have to fili-
buster. In a filibuster, people think
they come on the Senate floor, like
“Mr. Smith Goes to Washington,” and
they speak and they hold the floor and
they can hold the floor until they drop
or, if somebody else wants to speak,
they can speak. That is what people
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imagine a filibuster to be, and that is
what a filibuster used to be. What a fil-
ibuster has become is a means whereby
the minority can stop us from debating
anything. So what has happened to the
Senate, supposedly the greatest delib-
erative body in the world, is we have
now become the greatest nondelibera-
tive body because we do not debate be-
cause now a minority can decide what
we take up and what we do not take up.

Think about it this way. Under rule
XXII, as it is now being used, 41 Sen-
ators can decide what this body does.
They have the veto right—the veto
right over anything we bring up, that
the majority wants to bring up. Again,
when I say ‘“‘majority,” I am not saying
Democrats or Republicans; I am saying
any majority. That is why I first
brought up my proposal in 1995, when
we were in the minority, because I
wanted to make it clear that this was
not a means whereby we were trying to
grab power or anything. I said, no, this
is for the smooth functioning of this
place. I predicted at that time, in 1995,
and the record is clear—it is in the
RECORD—I predicted that unless we do
something, the number of filibusters
would escalate, it would be an arms
race, and that is exactly what has hap-
pened—135 last year.

So the Senator from Oregon has said
that if we are going to have a fili-
buster, at least people ought to come
on the floor and talk. At least, if you
are going to filibuster, if you are so op-
posed to a bill and you have a group
who is opposed to it, at least stand out
here and speak. They don’t have to do
that now. They put in quorum calls and
walk off the floor, and a minority—41
Senators—decides what we take up.
They can stop anything.

Think about it this way. For a bill to
become law in this country, it requires
that it pass the House and the Senate
in the same form, and the President
has to sign it. Right now, the way we
are constituted and the way we operate
in the Senate, 41, a minority in the
Senate—regardless of what the House
wants to do, regardless of what the
President wants to do, and regardless
of what the voters may want—can stop
it. That turns the whole concept of de-
mocracy on its head. I thought the ma-
jority rules, with rights to protect the
minority. So the minority can offer
amendments. I don’t even mind if the
minority wants to slow things down.
That should be their right, to be able
to do that as a minority. They should
have the right to offer amendments, to
change a bill as they see fit. But I do
not believe a minority ought to have
the right to absolutely stop and veto a
bill or an amendment from coming to
the Senate floor. We have a situation
where the power resides with the mi-
nority.

I heard the distinguished Senator
from Kentucky, Mr. MCCONNELL, said
the other day that this is a power grab
by the Democrats. No, no; the power
grab is by the minority, whatever mi-
nority. The power grab is by the minor-
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ity to insist that they have the right to
veto anything here. That is the power
grab. So now the power lies with the
minority, but the responsibility lies
with the majority. So the majority in
the Senate has the responsibility to
act, but we do not have the authority.
The minority has the authority, the
right to veto things, but they don’t
have the responsibility. That is why we
have such a dysfunctional system. This
is what the people of America are op-
posed to.

I will have more to say about this to-
morrow as I think we will get into a
longer debate on this issue. I think the
people have the right to understand
that if a majority of the House and a
majority of the Senate pass something
and the President agrees, it ought to
become law. That is not the way it is.
We used to have a system on the Sen-
ate floor where, if you offered an
amendment and you got 51 votes, you
agreed to the amendment. You can’t do
that anymore. You cannot get an
amendment offered on the Senate floor
unless you have 60 votes. That is what
happened over the last 4 or 5 years. I
know I myself tried to get an amend-
ment offered on the financial regula-
tion bill. I thought I had over 51 votes
on it. I don’t know if I did or not, but
I was not able to offer it because there
was a 60-vote threshold. I might have
had 52 or 53 or 54 or 55, but I did not
have 60. Now in the Senate we require
a supermajority to do anything be-
cause 41 Senators—a minority—have
the right to veto anything the major-
ity wants to bring up.

As I said, I will have more to say
about this, but it seems to me this
stands democracy on its head and the
idea of majority rule on its head. I
think the majority ought to have the
right. Elections ought to have con-
sequences. If people vote for a certain
party to be in power, that party, re-
gardless of what it is, ought to have
the authority to act. There ought to be
rights for the minority to amend, dis-
cuss, debate, slow things down—fine.
But the minority should not have the
absolute power of a veto, and that is
what the minority has in the Senate
today.

That is the issue Senator MERKLEY
has been going after. At least if you are
going to have a filibuster, there ought
to be some consequences to it, and the
consequences are that you ought to
have to be here and talk and not hide
behind quorum calls where we sit here
for days on end doing nothing because
someone has objected to bringing up a
bill but they do not have to be here to
discuss it.

I thank my two colleagues for their
great leadership on this issue. As I
said, they brought a breath of fresh air
here. The average person out there
watching probably thinks: Bring it up
for a vote. Things are not quite that
simple in the Senate, as we are about
to find out. So we are going to do what-
ever we can to bring this to the fore-
front, but I daresay that the way the
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rules are set up right now—requiring a
supermajority to change those rules—
makes it nearly impossible for a major-
ity of the Senate to act.

Again, I thank my colleagues, Sen-
ators MERKLEY and UDALL, for their
leadership. I look forward to being in
league with them to do whatever we
can to make this place function a little
bit better and a little bit more in ac-
cordance with the principles of democ-
racy, of majority rule, and respecting
the rights and wishes of the voters of
this country.

I thank my colleague from Oregon
for his leadership—I see he is standing
there—and I thank my colleague, Sen-
ator UDALL, for yielding to me.

I yield the floor.

The PRESIDING OFFICER
CASEY). The Senator from Oregon.

Mr. MERKLEY. I would certainly
like to thank Senator HARKIN for the
many years he has pursued reforming
the rules of the Senate, especially from
the perspective of being in the minor-
ity and then maintaining that same ef-
fort in the majority. I believe it is im-
portant to recognize that the issues we
are presenting and bringing to the floor
are to make the Senate work better as
a deliberative body for both the minor-
ity and majority.

If we were to turn the clock back sev-
eral decades, we would not be here
right now carrying on this colloquy.
Instead, there would have been a unan-
imous consent to put a rule proposal on
the floor of the Senate, and we would
be debating that proposal. That is the
way the Senate worked for most of its
first two centuries.

In 1953, Senator Anderson put for-
ward a resolution to adopt new rules at
the start of Congress. There was a de-
bate on it. Then, eventually, it was ta-
bled. It was tabled by 51. That is what
the rule said—b51 could table, they
could set it aside. He did not win his
debate, but he got it on the floor of the
Senate, and it was debated.

The same thing in 1957, and in 1959,
he again did this.

In 1961, he did this again, and in that
case it was debated on the floor of the
Senate. Everyone said: Let’s get the
rule out there, let’s hold a debate.
Eventually, they referred it to the
Rules Committee. Finally, near the end
of the cycle, it was moved out of the
Rules Committee, back to the floor,
and they held another debate on Sen-
ator Anderson’s proposal. The result of
that debate was that it was tabled, the
resolution was tabled. It did not pass.
To have the debate is not going to
guarantee you are going to win the de-
bate but it is to engage in the delibera-
tion, the exchange of ideas that enables
us to capture the challenges we see, the
challenges in our country and in this
case the challenges with making the
Senate function and making things
work better.

This goes on. Here we have five times
in the course of 12 years that a rule
proposal was put on the floor and was
debated. It was defeated, but it was put
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on the floor under the framework that
51 Members could adopt rules under the
Constitution, the constitutional power
you have been speaking to so elo-
quently for Congress to organize
itself—for the House of Representatives
to organize itself and for the Senate to
organize itself.

I wanted to go over a little bit of
that history to say the very fact that
we are not at this moment debating a
rule proposal is a reflection of the dys-
function of the Senate. A debate on the
rule to fix the Senate itself reflects the
dysfunction of the Senate.

I want to thank you for having en-
gaged in so many years of effort to
bring these issues forward. The chal-
lenge of fixing the Senate has been en-
gaged in by so many names that I was
familiar with growing up, folks such as
Senator McGovern, Senator Mondale,
Senator Church, Senator Pearson.
They all brought their effort to make
this body work better. We did have a
major reform in 1975.

But as a chart I put up earlier
showed, the congestion and the paral-
ysis from the abuse of the privilege of
having yourself heard, making yourself
heard before your colleagues, has now
compromised the ability for us to ful-
fill our constitutional responsibilities
and we need to fight hard to try to fix
the broken Senate.

Mr. HARKIN. Mr. President, would
the Senator yield for a question on
that point?

Mr. MERKLEY. I would be delighted
to do so.

Mr. HARKIN. The Senator is a stu-
dent of the Constitution. We have all
looked at it. We know what it says. I
mentioned earlier about the fact that
when we come in here, we take an oath
of office to uphold and defend the Con-
stitution against all enemies, foreign
and domestic, to bear true faith and al-
legiance to the same. That is our oath
of office, to bear true faith and alle-
giance to the Constitution.

Is it the Senator’s view that perhaps
the way the Senate is constructed
right now may in some way—I just
throw this out—take away my con-
stitutional right to adequately rep-
resent my constituents? If it takes a
supermajority or if we cannot even
change the rules, as the Senator has
pointed out, does not this kind of take
away some of the constitutional rights
and obligations, obligations of a Sen-
ator, I ask the Senator?

Mr. MERKLEY. Well, certainly I will
tell you that Senator Byrd stood on
this floor and said the Senate cannot
be bound by the dead hand of the past.
You can imagine that any particularly
bizarre rule that might have been
passed by our predecessors that dam-
aged our ability to fulfill our constitu-
tional responsibilities would be inap-
propriate, and we would need to change
it. The Constitution empowers us to
change it with a simple majority.

So when the point comes that the
Senate is not functioning in the fash-
ion it was constitutionally intended to
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function—that is, a simple majority to
pass legislation—then we certainly
have to wrestle with whether we are
doing our responsibility if we do not
fight to make the Senate work better.
We have an obligation to this Chamber,
and we have an obligation to our re-
sponsibilities under the Constitution.

Mr. HARKIN. I thank the Senator for
his response on that.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. UDALL of New Mexico. Mr.
President, I know the Presiding Officer
has also been a part of this rules re-
form effort. We very much appreciate
that.

It was mentioned here about Senator
Byrd. I think one of the most inter-
esting stories about Senator Byrd, I
say to Senator HARKIN and Senator
MERKLEY, in 1979 when he came to the
floor, he was talking about—and we
have used this quote many times—the
dead hand of the past, not being ruled
by the dead hand of the past.

What was he talking about? He was
talking about the idea that one Senate
could establish a set of rules and bind
future Senates. He gave a passionate
speech. We are in the situation that he
talked about right now. He said, now
we are at the beginning of Congress.
This Congress is not obliged to be
bound by the dead hand of the past.

Take rule XXXII, which is a different
numbered rule today. But, for example,
the second paragraph thereof says that:
The rules of this Senate shall continue
from Congress to Congress until
changed in accordance with these
rules.

That rule was written in 1959, by the
86th Congress. The 96th Congress is not
bound by the dead hand of the 86th
Congress. The first Senate—mnow he
talks a little bit about history here,
which is very important. The first Sen-
ate, which met in 1789, approved 19
rules by a majority vote. First Senate.

Those rules have been changed from
time to time, and that portion of the
Senate rule XXXII I quoted was insti-
tuted in 1959. The members of the Sen-
ate who met in 1789 and approved that
first body of rules did not for one mo-
ment think or believe or pretend that
all succeeding Senates would be bound
by that Senate. The Senate of the 86th
Congress could not pretend to believe
that all future Senates would be bound
by the rules it had written. It would be
just as reasonable to say that one Con-
gress can pass a law providing that all
future laws have to be passed by a two-
thirds vote.

Any member of this body knows that
the next—any member of the body
knows that the next Congress would
not heed that law and would proceed to
change it and would vote to repeal it
by a majority vote, no doubt about it.

So he says: I am not going to argue
the case any further today except to
say that it is my belief, which has been
supported by rulings of three Vice
Presidents of both parties and by votes
of the Senate, in essence upholding this
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power and the right of a majority of
the Senate to change the rules of the
Senate at the beginning of a new Con-
gress.

That is the essence of where we are
right today—that we are able, if we
have a majority, to move forward with
adopting our rules that are going to
function for this session of Congress.
That is why we are in such a battle
here to try to get those proposals onto
the floor. We want to get S. Res. 10. We
want to get the talking filibuster pro-
posal. We want to get those put onto
the floor so we can have debate, we can
have votes. And our understanding is
there is going to be objection from the
other side.

As Senator HARKIN said earlier, we
function here by unanimous consent,
and they apparently are not going to
give us that consent. I know that Sen-
ator HARKIN—changing the subject a
little bit here—but both Senators HAR-
KIN and MERKLEY mentioned earlier the
whole issue of why we want the Senate
to function better, that we have press-
ing national problems and challenges.

I think one of the Senators who said
it best made a comment back in 1971.
This is Senator Hart, Senator Phil
Hart of Michigan. It still resonates dec-
ades later.

The apparent inability of the Senate to
take action on our domestic ills, when the
needs are so painfully clear, is a basic cause
of unrest and disaffection among the citi-
zenry. The imperative of change is obliga-
tory if institutions such as the Senate are to
have the capacity to respond well to the
complex array of overlapping domestic and
international issues.

Long ago Thomas Jefferson said: As
new discoveries are made and new
truths discovered and manner and
opinions change with the change of cir-
cumstances, institutions must advance
also and keep pace with the times. In-
stitutions must advance also and keep
pace with the times.

That is why we are here. We have
rules that were adopted long ago that
are not working today. You and I have
talked several times about, if you want
your government to spend money wise-
ly, you want it to be efficient, why do
we not give them a budget until half
way through the fiscal year? It makes
absolutely no sense.

That is the situation we are in right
now. We hold hearings, we bring the
agency in, we think we are going to
have an appropriations bill on the
floor—by the way, this year we did not
have—but last year we did not have a
single appropriations bill on the floor.
So they think they are going to get one
budget. Then when we pass the fiscal
year, last October 1, we start the fiscal
year, we start into it, we have done a
couple of continuing resolutions. A
continuing resolution just gives them
month-by-month funding. The next
continuing resolution does not expire
until March. So who would tell any
agency, nonprofit government agency,
that we are going to give you a budget
but we are not going to quite tell you
what it is, and maybe go month to
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month, and then about halfway
through the year we are going to give
you the rest of the budget.

That is not the way to take care of
the people’s money. It is not the way
to be efficient. It is not the way to
make sure the people’s money is very
well spent. I think it is important that
we do that work, the work of appro-
priations bills.

Of the Senators who are on the floor
right now, Senator HARKIN is an appro-
priator. When you bring an appropria-
tions bill to the floor and have all 100
Senators take a look at the appropria-
tions bill, take a look at what is work-
ing in that department and what is not,
and how we move down the road with
that particular set of policy initiatives
and programs, that is something the
agency pays tremendous attention to,
those amendments that are put in, the
arguments that are made. And we are
neglecting all of that now.

Last year we did not do a single ap-
propriations bill. In my understanding,
the House—and I know we were very
frustrated when I was over in the
House. We would say: Well, why are we
even passing the appropriations bills?
The Senate does not do them. We are
going to end up, at the end of the year,
doing one of these continuing resolu-
tions or an omnibus bill.

For the first time in I do not know
how long, last year the House gave up
doing appropriations bills. So here, one
of our core functions as a legislative
body, what we all call the power of the
purse, tremendously important, that
power of the purse has been emas-
culated, it has been warped beyond rec-
ognition to the point where I think we
are dysfunctional, the agencies are dys-
functional, and we have got to get it
all back.

I know the chairman of the Judiciary
Committee has outlined a number of
times—and I find it appalling that we
do not have the judicial people in place
to do the job for the country. Right
now the Federal courts are looking at
fraud on Wall Street. They are looking
at all sorts of major cases that have to
do with financial reform and insider
trading and all of those kinds of things.

Guess what. If you do not have judges
to hear those cases, then all of that
justice is going to be delayed. There is
an old saying in the law: Justice de-
layed is justice denied. Today we have
94 judicial vacancies. The Judicial Con-
ference of the United States has
weighed in with the Senate and the
House and said: These are judicial
emergencies. Of 94 vacancies, 44 of
them they consider emergencies. They
need somebody in there immediately.
Yet, still, because of this constant fili-
buster we are in—it is a filibuster with-
out real debate—it wastes a lot of time,
it prevents our ability to put those ju-
dicial nominations on the floor and to
get an up-or-down vote.

The same thing is true of the execu-
tive branch.

I know Senator MERKLEY saw the ar-
ticle in the Washington Post which was
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at the end of the first year of the
Obama Presidency. He only had 55 per-
cent of his team in place of the top peo-
ple in the agencies to run the govern-
ment. And it is not all our fault. I
think they were slow in sending some
things up, but it is a pretty appalling
number when you think of the job of a
President to put his people in place in
the agencies so his policies can be car-
ried out. What has happened is that has
been delayed and slowed down.

I harken back when I was a young-
ster here in Washington growing up. I
was about 12 years old when my father
became Secretary of the Interior. Here
you have only half of the people in
place in the Federal Government. I re-
member my dad, as Secretary of the In-
terior, telling me when I would travel
home: ToM, I have my whole team in
place, virtually whole team in place in
2 weeks.

So he had his top people. He was
ready to carry out policy, ready to
move forward with the President’s poli-
cies at the Department of Interior. I re-
member, we had holes, we had a vari-
ety of things going in the Department
of Interior.

We had a very talented woman from
New Mexico who was going to become
the Solicitor, who had moved her
young family to Washington. They had
a 3-month hold on her nomination. No-
body could ever figure out why. But
she was finally allowed to become the
Solicitor of the Interior Department.

With all of these kinds of things,
from holds to the constant filibuster
without any real debate, have slowed
down the government in a significant
way and prevented us from doing the
important oversight job we need to do.

I know the Senator from Oregon has
other comments he would like to
make.

Mr. MERKLEY. Mr. President, it is
quite a contrast that the Senator is
drawing between an era in which in a 2-
week period the bulk of the team was
in place, ready to do the work they
were elected by the people to do—the
executive branch, headed by the Presi-
dent, had his Secretaries, and the Sec-
retaries had their teams in place, and
they were ready to go forward to make
sure they were working hard on the
agenda they had laid out during the
election cycle.

As my colleague said, elections have
consequences. The vision of our Repub-
lic is one in which we elect a President,
and the President says: Here is my
agenda. Then he puts together a team
to get it done. It is not in the spirit of
our Constitution, it is certainly not in
the spirit of our democratic souls, after
the people have elected a President, to
try to damage and inflict pain and ob-
struction upon that President. That is
essentially saying one does not accept
the judgment of U.S. citizens about
electing the President.

This process has to change. We have
to find a way that folks can be brought
to the floor. It is not that this Cham-
ber will approve every single nomina-
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tion. It is that it will hold a debate and
have a vote. If there is no controversy
surrounding someone, then that will
probably be reduced to a unanimous
consent request. Some will be waived
through to not take up the time on the
floor of the Chamber.

There is more than 1,000 executive
branch positions that have to be con-
firmed under statute. That, too, should
be changed. There is far too many posi-
tions that are basically set up so that
they have to come to this Chamber.
That is certainly a subject of conversa-
tion. But for those that under the law
need to come for advice and consent,
then we need to exercise that responsi-
bility in a manner that is consistent
with advise and consent but not with
attempting to damage the President
and his team.

I was looking at a speech by one of
my colleagues from Tennessee, Mr. AL-
EXANDER. He titles it, ‘“The Filibuster,
Democracy’s Finest Show, the Right to
Talk Your Head Off.”” That quote at
the top of his paper is from a speech be-
fore the Heritage Foundation and is
taken directly from the film ‘‘Mr.
Smith Goes to Washington.” In other
words, the premise that my colleague
put in his paper is that there needs to
be the right of the people elected by
the citizens to have their voices heard
on the floor of the Senate. That is what
the talking filibuster is about. It is
about the people being able to see their
Senators, when they are saying there
needs to be additional debate, to actu-
ally debate.

There is a tremendous amount of bi-
partisan support for this notion that
Senators should not hide from the
American people, that they should not
be engaging in secret holds, but in-
stead, if they are going to place a hold
on a piece of legislation, to do it pub-
licly and have accountability. There is
tremendous support for the notion that
when we proceed to vote that we want
additional debate, we are actually
going to debate so we utilize the time
of the Senate to weigh the pros and
cons, to hear all colleagues. Not that
folks say: We want additional debate
and then go off to dinner. Not that Sen-
ators say: We want additional debate
and then go off on vacation.

If they ask for additional debate,
then we should have additional debate,
laying out the pros and cons, arguing
the merits, considering amendments—
in short, the talking filibuster.

I have a unanimous consent request
that I gave notice of half an hour ago.
We are standing by waiting for one of
our colleagues from the other side to
come, extending the courtesy for them
to come and object to this request. I
am saying this out loud and looking
across the aisle and saying we have
been waiting half an hour. I think it is
time for one of our colleagues who
wishes to object to get here on the
floor and, just as we have been talking
about, make their case visibly in front
of the citizens of the United States as
to why they wish to object to having a
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full debate on the talking filibuster. I
know my colleague is waiting to offer a
unanimous consent request to have res-
olution No. 10 considered before this
Chamber. I think we have pretty well
laid out the reasons we think this de-
bate is important. But we can’t get to
that debate without putting forward a
unanimous consent request and having
it concurred in or blocked by objection.

I will see if my colleague from New
Mexico wishes to make any more com-
ments. If not, I will offer my unani-
mous consent request and await our
colleagues to come and either endorse
or object.

Mr. UDALL of New Mexico. Mr.
President, I am also waiting. Senator
MERKLEY is waiting to put in his unan-
imous consent request on the talking
filibuster proposal which goes to the
heart of the problem we have today.
One of the things I have learned the
last 2 years in the Senate is that when
41 Senators vote for more debate, that
is basically what is happening. When
Senators vote for more debate, 41 of
them, then we don’t get more debate. A
lot of times we are in quorum calls. A
lot of times if we have a live quorum,
we pull 51 Senators over to the floor to
try to get through that, there are a se-
ries of dilatory motions, and it is very
difficult in the modern Senate to keep
51 Senators here surrounding the floor.
In the old days, they used to pull out
cots and stay through the night so that
Senators would be able to sleep some-
place to keep that live quorum going.
But in the modern Senate, with every-
thing going on, it is a tremendously
unfair advantage for one side to have
one Senator and the other side have to
have 51 in order to try to conduct any
business. That is the situation we are
in today. That is what the talking fili-
buster goes to. It goes to dealing with
that situation.

How does it deal with it? If 41 Sen-
ators request more debate, if they say
to the other 59 Senators they want
more debate, we very simply say, just
as Senator ALEXANDER said, quoting
Jimmy Stewart in ‘“The Right to Talk
Your Head Off”’ from ‘“Mr. Smith Goes
To Washington,” then come down and
debate. We are going to have a debate
period where nothing else is brought up
but debate. The job of the Chair, as the
Presiding Officer knows, will be in that
period to ask the question: Are there
any other Senators on the floor who
wish to debate?

At that particular point, the Amer-
ican people could look down and be
able to make an observation: Is this de-
bate educating the public? Is it moving
things forward, or is it just a filibuster
to waste time?

One of the old-time Senators from
California made a comment about the
filibuster wasting time. This is from
Senate Republican whip Tom Kuchel of
California. He asked the question on
the floor: What is a filibuster? My defi-
nition would be that it is irrelevant
speech making in the Senate designed
solely and simply to consume time and
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thus to prevent a vote from being
taken on pending legislation.

He is pretty condemning of that kind
of filibuster. But that is a judgment.
We don’t want to take people’s right to
debate away. We just want to make
sure there is an honest, fair debate on
the floor. That is what I compliment
Senator MERKLEY on. He has drafted a
proposal, worked long and hard on it.
What it ends up doing is, at the end of
the debate, when 41 Senators call for
debate, we go into a period of extended
debate. They talk and they talk. At
some point, when the Chair asks: Are
any other Senators on the floor who
wish to debate, and there is silence,
they are then rolled over into what is
called postcloture 30 hours.

Mr. MERKLEY. So if I might explain,
if there is something critical to my
State, the talking filibuster enables me
to find a couple of other Senators who
share my views. Perhaps they have
similar issues in their States.

For example, the citizens of Oregon
don’t want oil companies drilling off
our coast. We have a tremendous busi-
ness in salmon, in ground fish, rock
fish. We have a river economy that de-
pends on the migration of salmon up-
stream. We have a crab industry. We
have a tourist industry, the most spec-
tacular coastline anywhere in the
world, the coast of Oregon. The last
thing we want is an accident that puts
oil all over our beaches and destroys
multiple aspects of our economy.

So if there was a bill on the floor
that said we are going to drill for oil
off the coast of Oregon, and if I be-
lieved that was a huge mistake, then I
could organize with other Senators and
be here day and night to block that
misguided legislation. In that sense we
are not changing the number. It still
takes 60 Members to close debate.

We protect the voice of the minority.
We say two Members could continue a
debate day and night. For that matter,
one could, but eventually one is going
to collapse on the floor like Jimmy
Stewart did. This is important to note
because the talking filibuster is about
taking away frivolous obstructions
that paralyze the Senate and prevent it
from doing its responsibilities on ad-
vise and consent and considering reg-
ular bills from the House and certainly
to be able to get the appropriations
bills done, to get the authorization
bills done, and so on and so forth.

There may be those who say we op-
pose the talking filibuster because it
takes away the power of the minority
to block legislation. Actually, the
talking filibuster doesn’t do anything
of the kind. It just says that when you
block legislation, you have to do it in
front of the American people. You have
to stand on the floor and make your
case.

Mr. UDALL of New Mexico. Mr.
President, that is the essence of it.
What we have now is Senators leaving.
We actually had the case where a Sen-
ator wanted the cloture vote to take
place but then left and went home.
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That is a pretty disgraceful situation. I
have heard that our good friend, Sen-
ator ALEXANDER, is going to join us in
a little bit. I know the Senator from
Oregon was quoting from a speech he
recently gave at the Heritage Founda-
tion on January 4, 2011.

One of the things Senator ALEXANDER
said in there that I think we, all three
of us, have echoed—Senator HARKIN,
Senator MERKLEY, and myself—is:

Now there is no doubt the Senate has been
reduced to a shadow of itself as the world’s
greatest deliberative body, a place which, as
Sen. Arlen Specter said in his farewell ad-
dress, has been distinctive because of ‘‘the
ability of any Senator to offer virtually any
amendment at any time.

I say to Senator HARKIN, I know he
has spoken passionately about the idea
of offering amendments, how our de-
mocracy has deteriorated in the Senate
because it takes now 60 votes—every
amendment. I say to the Senator, it did
not always used to be like that, did it?
I would ask the Senator, did it? The
Senator has been here a while. What
was the Senate like 10, 15 years ago?
Could you get an amendment through
with a majority vote?

Mr. HARKIN. Well, if my friend will
yield for a response.

Mr. UDALL of New Mexico.
course.

Mr. HARKIN. Yes, literally up until 4
or 5 years ago you could offer an
amendment on the floor, and if you got
51 votes, you won. That happened for—
well, I have been here, what, 25, 26
years I guess now, and that is the way
it has always been. Sometimes there
were tough amendments. Sometimes
there were tough amendments by
Democrats; sometimes there were
tough amendments by Republicans. It
did not make any difference who was in
the majority or the minority.

I do not think people elected us just
to have an easy time of it here and not
to ever cast tough votes. Sometimes
these are tough votes. But I think the
Senator from New Mexico is right. We
always operated under the fact that a
Senator could offer an amendment.
Usually you would enter a time agree-
ment. You would say: How much time
do you want? Well, you would have an
hour or an hour and a half or 2 hours,
something like that. You would have a
reasonable time agreement, and you
would have debate and then a vote.
Sometimes people would move to table
it, and that was fine, but at least 51
votes decided that.

Now, as the Senator pointed out, you
have to have 60 votes for any amend-
ment, a supermajority. For any single
amendment you want to bring up on
the Senate floor, you now have to have
60 votes. I say to my friend, it was not
always like that.

Mr. UDALL of New Mexico. I say to
Senator HARKIN, one of the things that
happened to us right at the end of the
Congress was when we had a vote on a
piece of legislation called the DREAM
Act. I believe the majority had 55 votes
for the DREAM Act.

Oof
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Mr. HARKIN. That is right.

Mr. UDALL of New Mexico. Here is a
piece of legislation where we were talk-
ing about inmigrant children—through
no fault of their own; they were prob-
ably brought in as tiny babies—who
have grown up in the United States and
have reached the age of adulthood and
they have a ceiling on them. They can-
not go to college. They do not have So-
cial Security numbers. So we were ba-
sically trying to give them a dream
they could go out and be Americans.
They could join the military, and after
they did their military service get in
line for citizenship. They could go to
college, and if they did well, get in line
for citizenship.

In any other country, if you had the
two legislative bodies—the House
passed it by a majority; we passed it by
a big majority, 55 votes—you would
have a law. The President would be
signing it, and it would be law today.

That is what has happened to this fil-
ibuster rule. A lot of the steps we are
taking do not necessarily get right to
the heart of that, but I think the peo-
ple understand that part of it. When I
have gone home, people say: What hap-
pened? What is going on? Fifty-five
Senators voted for the DREAM Act and
it did not become law.

Senator HARKIN.

Mr. HARKIN. If the Senator will
yield, the Senator is absolutely right. I
will give another example. As the Sen-
ator knows, the Supreme Court decided
a case last year that allows certain en-
tities to contribute money to political
campaigns, and they do not even have
to disclose who they are or how much
they give. It is a Supreme Court deci-
sion.

Well, the House passed a bill, and
public opinion polls show that 80 per-
cent of the American people were in
favor of what we called the DISCLOSE
Act. We did not say they could not give
the money. We just said they ought to
filez: Who are you, and how much
money are you giving, and where are
you getting that money from?

It passed the House. It came to the
Senate. I believe we had 57 votes for
that, if I am not mistaken. I could be
corrected, but I think it was over 55
votes for that. But it did not pass.

The average American out there
would say: Wait a minute. I thought if
you got 51 votes, you won. No, no, no.
Again, we had to have 60 votes in order
to pass the DISCLOSE Act. The Presi-
dent would have signed it into law. The
House passed it. Eighty percent of the
American people were for it. But be-
cause there was this 60-vote threshold,
we did not get it passed.

I see the Senator from Oregon.

Mr. MERKLEY. Well, I say to Sen-
ator HARKIN, I think that is a tremen-
dous example. I believe we actually had
59 votes twice——

Mr. HARKIN. I stand corrected.

Mr. MERKLEY. I believe, one vote
short needed to close debate on the mo-
tion to proceed to get to the DIS-
CLOSE Act. So we could not even get
onto the bill.
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So here is a Supreme Court decision
that allows unlimited—unlimited—se-
cret foreign donations. I will tell you,
as a red-blooded American, the idea of
foreign companies secretly influencing
American elections is outrageous, and
we should have had a debate on that
bill. But, instead, we had 41 Senators
who said they wanted further debate,
and then they were not willing to stand
up on the floor to make their case be-
fore the American people. And why did
they want to hide from the American
people? Because the American people
do not support secret foreign donations
influencing American elections. That
is why.

Under the talking filibuster, folks
could not have filed an objection and
left this Chamber and hid. They would
have had to make their case, and the
American people could have weighed in
and said: You are a hero or you are a
bum. In this case certainly most Amer-
icans, I believe, would have weighed in
and said: Get to that bill. Get to a de-
bate on it and get it done because it is
the American tradition for Americans
to make their decisions about who they
elect, not foreign corporations to se-
cretly spend money on American cam-
paigns.

Mr. HARKIN. I thank the Senator.
The Senator pointed out correctly—I
was mistaken; I thought it was 57—it
was b9 votes. You would think nor-
mally that bill would pass and it would
go to the President for his signature. It
was supported overwhelmingly by the
American people, yet thwarted because
we have the right—as I said earlier, the
minority in the Senate has a right of
veto. They can veto whatever they
want to bring up. What sense does that
make in a democracy?

I thank the Senator and yield the
floor.

Mr. UDALL of New Mexico. I thank
the Senator.

We see our good friend, Senator AL-
EXANDER from Tennessee, has arrived,
and we very much appreciate that.

I say to Senator ALEXANDER, one of
the things we have been discussing—
and Senator MERKLEY had a chart and
had the history of what had happened
as far as rules debates. There have been
a lot of rules debates—in the 1950s,
1960s, 1970s, and always—always—the
two leaders would allow a rules pro-
posal to be on the Senate floor and be
debated and be disposed of.

We now have a situation today where
we cannot get our rules proposals onto
the floor. Senator MERKLEY is here
with a talking filibuster proposal. I say
to the Senator, I believe he has been
talking with you. I say to Senator AL-
EXANDER, you have been very open with
us in saying: Let’s have discussions.
And your theme has really been, like
you say in your speech at the Heritage
Foundation:

[TThe Senate needs to change its behavior,
not to change its rules.

That has been the Senator’s function.
But the Senator is also working on
rules changes with Senator SCHUMER,
and we very much appreciate that.
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But I know Senator HARKIN has a
proposal. Senator MERKLEY has a pro-
posal. I have S. Res. 10. I say to the
Senator, he was here on the first day of
the Senate session on January 5 when
we put in, with my two friends, S. Res.
10. We are just trying to get it to the
floor, and that is what I am going to
ask right now, with my unanimous
consent request. We very much appre-
ciate the Senator being here.

Mr. President, I ask unanimous con-
sent that the Senate proceed to the im-
mediate consideration of S. Res. 10, a
resolution to improve the debate and
consideration of legislative matters
and nominations in the Senate; that
there be 6 hours for debate equally di-
vided and controlled between the two
leaders or their designees, with no
amendments in order; and that upon
the use or yielding back of time, the
Senate proceed to vote on adoption of
the resolution.

The PRESIDING OFFICER. Is there
objection?

The Senator from Tennessee.

Mr. ALEXANDER. Mr. President, re-
serving the right to object, I want to
congratulate the Senator from New
Mexico. He has been persistent and
diligent and enormously well inten-
tioned in this effort throughout the
Rules Committee hearings and
throughout the floor debate in seeking
a way to help make the Senate func-
tion better, at the same time pre-
serving the Senate as a forum for delib-
eration and protection of minority
rights.

We have a difference of opinion about
whether that is best done by allowing
changes of rules by 51 votes or by 67,
which is the way the Senate rules cur-
rently prescribe. His proposal to
change the rules certainly can be con-
sidered on the Senate floor in the reg-
ular order, and we would be happy to
work with him to do that as long as it
was by 67 votes.

So because of that difference of opin-
ion, I object.

The PRESIDING OFFICER. Objec-
tion is heard.

The Senator from Iowa.

——

UNANIMOUS-CONSENT REQUEST—
S. RES. 8

Mr. HARKIN. Likewise, Mr. Presi-
dent, the Senator from Tennessee
knows I have been on this issue for a
long time. I have a proposal also.

Again, I ask unanimous consent that
the Senate proceed to the immediate
consideration of S. Res. 8, a resolution
amending the Standing Rules of the
Senate to provide for cloture to be in-
voked with less than a three-fifths ma-
jority after additional debate; that
there be 4 hours for debate equally di-
vided and controlled between the two
leaders or their designees, with no
amendments in order; and that upon
the use or yielding back of time, the
Senate proceed to vote on adoption of
the resolution.

The PRESIDING OFFICER. Is there
objection?
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