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the vast majority of Americans believe
the richest of the rich should con-
tribute a little bit to bringing this
country out of the economic problems
we have.

So I would hope we can move for-
ward. We are going to have a cloture
vote on this matter soon. We have to
get through this very important De-
fense bill, which is to take care of our
troops. One of the managers of that, of
course, is someone we look to for guid-
ance with military matters. That is
JOHN McCAIN, who, as we know, is a
certified war hero. When that is fin-
ished, we will work this out on the pay-
roll tax.

I hope that prior to the cloture vote
having taken place and being nec-
essary, we will have some agreement
on how to move forward because there
are a lot of other things to do before
the end of this year. There are other
tax issues that are extremely impor-
tant that traditionally have been com-
pleted before the end of a year such as
we are in right now.

The ACTING PRESIDENT pro tem-
pore. The Republican leader.

Mr. McCONNELL. The last time my
good friend the majority leader and I
had a discussion on the floor, he re-
minded everyone he would get the last
word. Of course, since he has prior rec-
ognition to me, he can get the last
word if he chooses. So I will just re-
mind him of that at the outset. He will
get the last word if he chooses to. I will
not fight for the last word, but I will
make this point with regard to the ob-
servation from my good friend.

We have just heard essentially the
argument going into next year’s elec-
tion. Argument No. 1 is it could have
been worse. That is an inspiring mes-
sage to take to the American people. It
could have been worse.

We also heard argument No. 2. The
second argument goes essentially like
this: After being in the administration
in power for 3 years, No. 1, it is George
Bush’s fault. Among other causes of
our current dilemma that have been
cited by the President and others, in
addition to the previous administra-
tion, it was a tsunami in Japan, it is
the European debt crisis, of course it is
the Republicans in Congress, it is those
millionaires, it is those people in Wall
Street. In short, it is everybody’s fault
but ours. That is the argument they
are left with when they are going into
an election year facing the American
people and they have nothing else to
say.

People don’t think the stimulus
worked. People don’t like ObamaCare.
They don’t like Dodd-Frank. There is
absolutely nothing, in terms of positive
accomplishment, our good friends can
cite; thus the argument: It is any-
body’s fault but mine.

It will be an interesting discussion
going into next year, but it strikes me
that our job in the Senate is not to
frame campaign arguments on a week-
ly basis but actually try to get some-
thing done. As my friend indicated,
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there are things that need to be done
before the end of this year: The Defense
authorization bill that we will finish
this week, the appropriations bills in
one way or another—either a combina-
tion of them or a continuing resolu-
tion, each of them, through the end of
the next fiscal year.

We have tax extenders. We have the
doc fix. We have the completion, in
spite of the exercise we will engage in
tomorrow, with two approaches to con-
tinuing the payroll tax extension. I
have already indicated the over-
whelming majority of Republicans
think it should be extended, and so we
will have to figure out how to package
that and actually accomplish some-
thing, not just come out on the floor
and score political points but actually
accomplish something for the Amer-
ican people on things such as unem-
ployment insurance, extension of the
payroll tax reduction enacted a year
ago, and the doc fix. These are the
kinds of things that actually have to
be done. The more time we spend on
the floor with these political mes-
saging votes, the less time we actually
have to do what the American people
sent us to do.

So I will be working with my friend,
the majority leader. I mean, we work
together every day. When we get past
the political speeches and the show
votes, there are things that need to be
done, and we will be working together
to get those things accomplished before
Christmas.

The ACTING PRESIDENT pro tem-
pore. The majority leader.

Mr. REID. I agree with virtually ev-
erything the Republican leader said. I
do think the Presidential election will
be based on what took place in the
Bush administration and how we have
tried to recover from that, and how
things have been exacerbated because
of the tsunami and because of the Eu-
ropean debt crisis.

I also agree wholeheartedly with my
friend that we need to work together
the rest of this Congress. It is difficult
to do, but we need to set aside Presi-
dential politics and work in our sphere
as legislative leaders to try to move
this country along. So I look forward
to that, and I appreciate the construc-
tive remarks of my friend.

Madam President, I note the absence
of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. McCAIN. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

———

CONCLUSION OF MORNING
BUSINESS

The ACTING PRESIDENT pro tem-
pore. Morning business is closed.
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NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR 2012

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will resume consideration of S.
1867, which the clerk will report.

The legislative clerk read as follows:

A Dbill (S. 1867) to authorize appropriations
for fiscal year 2012 for military activities of
the Department of Defense, for military con-
struction, and for defense activities of the
Department of Energy, to prescribe military
personnel strengths for such fiscal year, and
for other purposes.

Pending:

Merkley amendment No. 1174, to express
the sense of Congress regarding the expe-
dited transition of responsibility for mili-
tary and security operations in Afghanistan
to the Government of Afghanistan.

Feinstein amendment No. 1125, to clarify
the applicability of requirements for mili-
tary custody with respect to detainees.

Feinstein amendment No. 1126, to limit the
authority of Armed Forces to detain citizens
of the United States under section 1031.

Franken amendment No. 1197, to require
contractors to make timely payments to
subcontractors that are small business con-
cerns.

Cardin/Mikulski amendment No. 1073, to
prohibit expansion or operation of the Dis-
trict of Columbia National Guard Youth
Challenge Program in Anne Arundel County,
MD.

Begich amendment No. 1114, to amend title
10, United States Code, to authorize space-
available travel on military aircraft for
members of the reserve components, a mem-
ber or former member of a reserve compo-
nent who is eligible for retired pay but for
age, widows and widowers of retired mem-
bers, and dependents.

Begich amendment No. 1149, to authorize a
land conveyance and exchange at Joint Base
Elmendorf Richardson, Alaska.

Shaheen amendment No. 1120, to exclude
cases in which pregnancy is the result of an
act of rape or incest from the prohibition on
funding of abortions by the Department of
Defense.

Collins amendment No. 1105, to make per-
manent the requirement for certifications
relating to the transfer of detainees at
United States Naval Station, Guantanamo
Bay, Cuba, to foreign countries and other
foreign entities.

Collins amendment No. 1155, to authorize
educational assistance under the Armed
Forces Health Professions Scholarship Pro-
gram for pursuit of advanced degrees in
physical therapy and occupational therapy.

Collins amendment No. 1158, to clarify the
permanence of the prohibition on transfers
of recidivist detainees at TUnited States
Naval Station, Guantanamo Bay, Cuba, to
foreign countries and entities.

Collins/Shaheen amendment No. 1180, re-
lating to man-portable air-defense systems
originating from Libya.

Inhofe amendment No. 1094, to include the
Department of Commerce in contract au-
thority using competitive procedures but ex-
cluding particular sources for establishing
certain research and development capabili-
ties.

Inhofe amendment No. 1095, to express the
sense of the Senate on the importance of ad-
dressing deficiencies in mental health coun-
seling.

Inhofe amendment No. 1096, to express the
sense of the Senate on treatment options for
members of the Armed Forces and veterans
for traumatic brain injury and posttrau-
matic stress disorder.

Inhofe amendment No. 1097, to eliminate
gaps and redundancies between the over 200
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programs within the Department of Defense
that address psychological health and trau-
matic brain injury.

Inhofe amendment No. 1098, to require a re-
port on the impact of foreign boycotts on the
defense industrial base.

Inhofe amendment No. 1099, to express the
sense of Congress that the Secretary of De-
fense should implement the recommenda-
tions of the Comptroller General of the
United States regarding prevention, abate-
ment, and data collection to address hearing
injuries and hearing loss among members of
the Armed Forces.

Inhofe amendment No. 1100, to extend to
products and services from Latvia existing
temporary authority to procure certain
products and services from countries along a
major route of supply to Afghanistan.

Inhofe amendment No. 1101, to strike sec-
tion 156, relating to a transfer of Air Force
C-12 aircraft to the Army.

Inhofe amendment No. 1102, to require a re-
port on the feasibility of using unmanned
aerial systems to perform airborne inspec-
tion of navigational aids in foreign airspace.

Inhofe amendment No. 1093, to require the
detention at United States Naval Station,
Guantanamo Bay, Cuba, of high-value enemy
combatants who will be detained long term.

Casey amendment No. 1215, to require a
certification on efforts by the Government of
Pakistan to implement a strategy to counter
improvised explosive devices.

Casey amendment No. 1139, to require con-
tractors to notify small business concerns
that have been included in offers relating to
contracts let by Federal agencies.

McCain (for Cornyn) amendment No. 1200,
to provide Taiwan with critically needed
United States-built multirole fighter air-
craft to strengthen its self-defense capability
against the increasing military threat from
China.

McCain (for Ayotte) amendment No. 1066,
to modify the Financial Improvement and
Audit Readiness Plan to provide that a com-
plete and validated full statement of budget
resources is ready by not later than Sep-
tember 30, 2014.

McCain (for Ayotte) modified amendment
No. 1067, to require notification of Congress
with respect to the initial custody and fur-
ther disposition of members of al-Qaida and
affiliated entities.

McCain (for Ayotte) amendment No. 1068,
to authorize lawful interrogation methods in
addition to those authorized by the Army
Field Manual for the collection of foreign in-
telligence information through interroga-
tions.

McCain (for Brown (MA)/Boozman) amend-
ment No. 1119, to protect the child custody
rights of members of the Armed Forces de-
ployed in support of a contingency oper-
ation.

McCain (for Brown (MA)) amendment No.
1090, to provide that the basic allowance for
housing in effect for a member of the Na-
tional Guard is not reduced when the mem-
ber transitions between active-duty and full-
time National Guard duty without a break in
active service.

McCain (for Brown (MA)) amendment No.
1089, to require certain disclosures from post-
secondary institutions that participate in
tuition assistance programs of the Depart-
ment of Defense.

McCain (for Wicker) amendment No. 1056,
to provide for the freedom of conscience of
military chaplains with respect to the per-
formance of marriages.

McCain (for Wicker) amendment No. 1116,
to improve the transition of members of the
Armed Forces with experience in the oper-
ation of certain motor vehicles into careers
operating commercial motor vehicles in the
private sector.
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Udall (NM) amendment No. 1153, to include
ultralight vehicles in the definition of air-
craft for purposes of the aviation smuggling
provisions of the Tariff Act of 1930.

Udall (NM) amendment No. 1154, to direct
the Secretary of Veterans Affairs to estab-
lish an open burn pit registry to ensure that
members of the Armed Forces who may have
been exposed to toxic chemicals and fumes
caused by open burn pits while deployed to
Afghanistan or Iraq receive information re-
garding such exposure.

Udall (NM)/Schumer amendment No. 1202,
to clarify the application of the provisions of
the Buy American Act to the procurement of
photovoltaic devices by the Department of
Defense.

McCain (for Corker) amendment No. 1171,
to prohibit funding for any unit of a security
force of Pakistan if there is credible evidence
that the unit maintains connections with an
organization known to conduct terrorist ac-
tivities against the United States or United
States allies.

McCain (for Corker) amendment No. 1172,
to require a report outlining a plan to end
reimbursements from the Coalition Support
Fund to the Government of Pakistan for op-
erations conducted in support of Operation
Enduring Freedom.

McCain (for Corker) amendment No. 1173,
to express the sense of the Senate on the
North Atlantic Treaty Organization.

Levin (for Bingaman) amendment No. 1117,
to provide for national security benefits for
White Sands Missile Range and Fort Bliss.

Levin (for Gillibrand/Portman) amendment
No. 1187, to expedite the hiring authority for
the defense information technology/cyber
workforce.

Levin (for Gillibrand/Blunt) amendment
No. 1211, to authorize the Secretary of De-
fense to provide assistance to State National
Guards to provide counseling and reintegra-
tion services for members of reserve compo-
nents of the Armed Forces ordered to active
duty in support of a contingency operation,
members returning from such active duty,
veterans of the Armed Forces, and their fam-
ilies.

Merkley amendment No. 1239, to expand
the Marine Gunnery Sergeant John David
Fry scholarship to include spouses of mem-
bers of the Armed Forces who die in the line
of duty.

Merkley amendment No. 1256, to require a
plan for the expedited transition of responsi-
bility for military and security operations in
Afghanistan to the Government of Afghani-
stan.

Merkley amendment No. 1257, to require a
plan for the expedited transition of responsi-
bility for military and security operations in
Afghanistan to the Government of Afghani-
stan.

Merkley amendment No. 1258, to require
the timely identification of qualified census
tracts for purposes of the HUBZone Program.

Leahy amendment No. 1087, to improve the
provisions relating to the treatment of cer-
tain sensitive national security information
under the Freedom of Information Act.

Leahy/Grassley amendment No. 1186, to
provide the Department of Justice necessary
tools to fight fraud by reforming the work-
ing capital fund.

Wyden/Merkley amendment No. 1160, to
provide for the closure of Umatilla Army
Chemical Depot, OR.

Wyden amendment No. 1253, to provide for
the retention of members of the reserve com-
ponents on active duty for a period of 45 days
following an extended deployment in contin-
gency operations or homeland defense mis-
sions to support their reintegration into ci-
vilian life.

Ayotte (for Graham) amendment No. 1179,
to specify the number of judge advocates of
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the Air Force in the regular grade of briga-
dier general.

Ayotte (for McCain) further modified
amendment No. 1230, to modify the annual
adjustment in enrollment fees for TRICARE
Prime.

Ayotte (for Heller/Kirk) amendment No.
1137, to provide for the recognition of Jeru-
salem as the capital of Israel and the reloca-
tion to Jerusalem of the United States Em-
bassy in Israel.

Ayotte (for Heller) amendment No. 1138, to
provide for the exhumation and transfer of
remains of deceased members of the Armed
Forces buried in Tripoli, Libya.

Ayotte (for McCain) amendment No. 1247,
to restrict the authority of the Secretary of
Defense to develop public infrastructure on
Guam until certain conditions related to
Guam realignment have been met.

Ayotte (for McCain) amendment No. 1246,
to establish a commission to study the
United States Force Posture in East Asia
and the Pacific region.

Ayotte (for McCain) amendment No. 1229,
to provide for greater cybersecurity collabo-
ration between the Department of Defense
and the Department of Homeland Security.

Ayotte (for McCain/Ayotte) amendment
No. 1249, to limit the use of cost-type con-
tracts by the Department of Defense for
major defense acquisition programs.

Ayotte (for McCain) amendment No. 1220,
to require Comptroller General of the United
States reports on the Department of Defense
implementation of justification and approval
requirements for certain sole-source con-
tracts.

Ayotte (for McCain/Ayotte) amendment
No. 1132, to require a plan to ensure audit
readiness of statements of budgetary re-
sources.

Ayotte (for McCain) amendment No. 1248,
to expand the authority for the overhaul and
repair of vessels to the United States, Guam,
and the Commonwealth of the Northern Mar-
iana Islands.

Ayotte (for McCain) amendment No. 1250,
to require the Secretary of Defense to sub-
mit a report on the probationary period in
the development of the short take-off,
vertical landing variant of the Joint Strike
Fighter.

Ayotte (for McCain) amendment No. 1118,
to modify the availability of surcharges col-
lected by commissary stores.

Sessions amendment No. 1182, to prohibit
the permanent stationing of more than two
Army brigade combat teams within the geo-
graphic boundaries of the United States Eu-
ropean Command.

Sessions amendment No. 1183, to require
the maintenance of a triad of strategic nu-
clear delivery systems.

Sessions amendment No. 1184, to limit any
reduction in the number of surface combat-
ants of the Navy below 313 vessels.

Sessions amendment No. 1185, to require a
report on a missile defense site on the east
coast of the United States.

Sessions amendment No. 1274, to clarify
the disposition under the law of war of per-
sons detained by the Armed Forces of the
United States pursuant to the Authorization
for Use of Military Force.

Levin (for Reed) amendment No. 1146, to
provide for the participation of military
technicians (dual status) in the study on the
termination of military technician as a dis-
tinct personnel management category.

Levin (for Reed) amendment No. 1147, to
prohibit the repayment of enlistment or re-
lated bonuses by certain individuals who be-
come employed as military technicians (dual
status) while already a member of a reserve
component.

Levin (for Reed) amendment No. 1148, to
provide rights of grievance, arbitration, ap-
peal, and review beyond the adjutant general
for military technicians.
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Levin (for Reed) amendment No. 1204, to
authorize a pilot program on enhancements
of Department of Defense efforts on mental
health in the National Guard and Reserves
through community partnerships.

Levin (for Reed) amendment No. 1294, to
enhance consumer credit protections for
members of the Armed Forces and their de-
pendents.

Levin amendment No. 1293, to authorize
the transfer of certain high-speed ferries to
the Navy.

Levin (for Boxer) amendment No. 1206, to
implement commonsense controls on the
taxpayer-funded salaries of defense contrac-
tors.

Chambliss amendment No. 1304, to require
a report on the reorganization of the Air
Force Materiel Command.

Levin (for Brown (OH)) amendment No.
1259, to link domestic manufacturers to de-
fense supply chain opportunities.

Levin (for Brown (OH)) amendment No.
1261, to extend treatment of base closure
areas as HUBZones for purposes of the Small
Business Act.

Levin (for Brown (OH)) amendment No.
1263, to authorize the conveyance of the John
Kunkel Army Reserve Center, Warren, OH.

Levin (for Leahy) amendment No. 1080, to
clarify the applicability of requirements for
military custody with respect to detainees.

Levin (for Wyden) amendment No. 1296, to
require reports on the use of indemnification
agreements in Department of Defense con-
tracts.

Levin (for Pryor) amendment No. 1151, to
authorize a death gratuity and related bene-
fits for Reserves who die during an author-
ized stay at their residence during or be-
tween successive days of inactive duty train-
ing.

Levin (for Pryor) amendment No. 1152, to
recognize the service in the reserve compo-
nents of the Armed Forces of certain persons
by honoring them with status as veterans
under law.

Levin (for Nelson (FL)) amendment No.
1209, to repeal the requirement for reduction
of survivor annuities under the Survivor
Benefit Plan by veterans’ dependency and in-
demnity compensation.

Levin (for Nelson (FL)) amendment No.
1210, to require an assessment of the advis-
ability of stationing additional DDG-51 class
destroyers at Naval Station Mayport, FL.

Levin (for Nelson (FL)) amendment No.
1236, to require a report on the effects of
changing flag officer positions within the Air
Force Material Command.

Levin (for Nelson (FL)) amendment No.
1255, to require an epidemiological study on
the health of military personnel exposed to
burn pit emissions at Joint Base Balad.

Ayotte (for McCain) modified amendment
No. 1281, to require a plan for normalizing
defense cooperation with the Republic of
Georgia.

Ayotte (for Blunt/Gillibrand) amendment
No. 1133, to provide for employment and re-
employment rights for certain individuals
ordered to full-time National Guard duty.

Ayotte (for Blunt) amendment No. 1134, to
require a report on the policies and practices
of the Navy for naming vessels of the Navy.

Ayotte (for Murkowski) amendment No.
1286, to require a Department of Defense in-
spector general report on theft of computer
tapes containing protected information on
covered beneficiaries under the TRICARE
Program.

Ayotte (for Murkowski) amendment No.
1287, to provide limitations on the retire-
ment of C-23 aircraft.

Ayotte (for Rubio) amendment No. 1290, to
strike the national security waiver author-
ity in section 1032, relating to requirements
for military custody.

CONGRESSIONAL RECORD — SENATE

Ayotte (for Rubio) amendment No. 1291, to
strike the national security waiver author-
ity in section 1033, relating to requirements
for certifications relating to transfer of de-
tainees at United States Naval Station,
Guantanamo Bay, Cuba, to foreign countries
and entities.

Levin (for Menendez/Kirk) amendment No.
1414, to require the imposition of sanctions
with respect to the financial sector of Iran,
including the Central Bank of Iran.

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
time until 11 a.m. will be equally di-
vided and controlled between the Sen-
ator from Michigan, Mr. LEVIN, and the
Senator from Arizona, Mr. McCAIN, or
their designees.

Mr. McCAIN. I suggest the absence of
a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. McCAIN. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. MCcCAIN. Madam President, I
would like to say to my colleagues, we
have been waiting approval of a man-
agers’ package of amendments that
have been cleared by both sides. It is
not a managers’ package. It is simply a
group of amendments that have been
proposed by Members on both sides of
the aisle, approved—no one has ob-
jected—and yet there are objections to
moving forward with these amend-
ments in a package. There are impor-
tant amendments by Members on both
sides.

I would urge my colleagues who
would object to moving forward with
this package of amendments which
have been agreed to by both sides—and
there has been no objection voiced to
them individually—that I would like to
move to adopt those shortly before the
vote on cloture at 11 o’clock. If some-
one objects to that, then I would insist
that they come over to the floor and
object. That is the procedure we will
follow that I would like to inform my
colleagues.

In other words, we have a group of
amendments. They have been cleared
by both sides; no one objects. And yet
there seems to be an objection to mov-
ing forward with a group of amend-
ments that has already been agreed to.
So according to parliamentary rules, I
will insist that the Member be here
present to object when I move forward
with the package shortly before the
hour of 11. Anyone watching in the of-
fices, please inform your Senator of
that decision.

The ACTING PRESIDENT pro tem-
pore. The Senator from Michigan.

Mr. LEVIN. Madam President, just to
reinforce something the Senator from
Arizona said, these are amendments
there is no objection to on the sub-
stance. We have worked very hard,
working with all the Senators, to clear
amendments. That process will con-
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tinue after the cloture vote as well.
But we now have this group we have
worked very hard on. We know of no
objection. If there were an objection,
they would not be in a cleared package.
So we know of no objection. None have
been forthcoming. They have been here
for a day or two now, and the Senate
needs to work its will.

This is the way we should be oper-
ating, if there is no objection to an
amendment, if people have had a
chance to look at it. They have been
cleared on both sides. Any committee
on jurisdiction that has an interest has
been talked to, and that has been
taken care of. This is, it seems to me,
the right way to proceed.

I commend Senator McCAIN for what
he just said and join with him in that
sentiment.

The bill we have before us that we
will be voting cloture on at about 11
o’clock would authorize $662 billion for
national defense programs. This is $27
billion less than the President’s budget
request. It is $43 billion less than the
amount appropriated for fiscal year
2011. We have been able to find savings
without reducing our strong commit-
ment to the men and women of our
Armed Forces and their families, with-
out undermining their ability to ac-
complish the mission we have assigned
to them that they handle so remark-
ably bravely and consistently. So we
have identified and scrubbed this budg-
et to find those savings, and the bill we
will be voting cloture on—and, hope-
fully, adopting cloture—reflects those
savings.

Because of our action last night on
the counterfeit parts amendment, the
bill now contains important new provi-
sions to help fight the tide of counter-
feit electronic parts, primarily from
China, that is flooding the defense sup-
ply chain. I went through the provi-
sions last night, and I will not repeat
them here other than to say we are
taking strong action to make sure the
parts that are provided to our weapons
systems are new parts as required and
are not counterfeit parts.

There are a number of steps in this
bill. They are effective and strong
steps. We require, for instance, that
parts that are being supplied come
from the original manufacturer of
those parts or an authorized dis-
tributor of those parts or, if that is not
possible because the parts are no
longer being manufactured or there is
no authorized distributor, that who-
ever is supplying those parts be cer-
tified by the Department of Defense,
the way they currently are, by one part
of the Department of Defense, the Mis-
sile Defense Agency, as being a reliable
supplier.

We have had too many cases of mis-
siles and airplanes that have defective
parts, and the lives of our people in
uniform depend upon these as being
quality parts. We are not going to ac-
cept the status quo anymore in terms
of counterfeiting, mainly from China,
and we are taking this strong action in
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this bill now, following last night’s ac-
tion, to make sure this status quo is re-
versed.

We have over 96,000 U.S. soldiers,
sailors, airmen, and marines on the
ground in Afghanistan. We have 13,000,
as we speak, remaining in Iraq. There
are many issues upon which we dis-
agree. But every one of us knows we
must provide our troops with the sup-
port they need and deserve as long as
they are in harm’s way. Senate action
on the Defense bill will improve the
quality of life for our men and women
in uniform. It will give them the tools
they need to remain the most effective
fighting force in the world, and it will
also send a critically important mes-
sage that we as a nation stand behind
our troops and their families and we
appreciate their service.

So I hope we can adopt the cloture
motion which is before us so we can
proceed to the postcloture period,
where we can then resolve the remain-
ing amendments that can be resolved,
and then pass this bill, hopefully, to-
morrow. But we have a lot of work to
do today and tomorrow. We have many
dozens of amendments yet to be voted
on, disposed of, and hopefully cleared
in many cases.

With that, I yield the floor.

I suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LEVIN. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. LEVIN. Madam President, the
following amendments have been
cleared by myself and the ranking
member. We have cleared a number of
amendments on both sides. We are
working with many Members. There
will be an additional package after this
one. We are going to continue to try to
clear amendments. We expect that we
will. We know of no objection to any of
the following amendments despite
their being available for review.

They are amendments numbered: 1056
on behalf of Senator WICKER, 1066 on
behalf of Senator AYOTTE, 1102 on be-
half of Senator INHOFE, 1116 on behalf
of Senator WICKER, 1122 on behalf of
Senator SHAHEEN, 1129 on behalf of
Senator REID, 1130 on behalf of Senator
REID, 1132 on behalf of Senator MCCAIN,
1134 on behalf of Senator BLUNT, 1143
on behalf of Senators HAGAN and
PORTMAN, 1149, as modified by changes
at the desk, on behalf of Senator
BEGICH, 1162 on behalf of Senator WAR-
NER, 1164 on behalf of Senator WARNER,
1165 on behalf of Senator WARNER, 1166,
on behalf of Senator WARNER, 1167, as
modified by changes at the desk, on be-
half of Senator WARNER, 1178, as modi-
fied by changes at the desk, on behalf
of Senator MURRAY, 1180, as modified
by changes at the desk, on behalf of
Senator COLLINS, 1183, as modified by
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changes at the desk, on behalf of Sen-
ator SESSIONS, 1207 on behalf of Sen-
ator COBURN, 1210 on behalf of Senator
NELSON (FL), 1227 on behalf of Senators
McCAIN and PORTMAN, 1215, as modified
by changes at the desk, on behalf of
Senator CASEY, 1228 on behalf of Sen-
ators McCAIN and PORTMAN, 1237 on be-
half of Senator SHAHEEN, 1240 on behalf
of Senator WARNER, 1245 on behalf of
Senator McCAIN, 1250 on behalf of Sen-
ator McCAIN, 1266 on behalf of Senator
WARNER, 1276 on behalf of Senator BAU-
CcUs, 1280 on behalf of Senator MCCAIN,
1281, as modified, on behalf of Senator
McCAIN, 1298 on behalf of Senators
WEBB and GRAHAM, 1301 on behalf of
Senator LEVIN, 1303 on behalf of Sen-
ators LEVIN and McCAIN, 1315 on behalf
of Senator HATCH, 1317 on behalf of
Senator PORTMAN, 1324 on behalf of
Senator COCHRAN, 1326 on behalf of Sen-
ator RISCH, and 1332 on behalf of Sen-
ators LIEBERMAN and CORNYN.

The ACTING PRESIDENT pro tem-
pore. The Senator from Arizona.

Mr. McCAIN. They have been cleared
on this side.

Mr. LEVIN. Madam President, I ask
unanimous consent that the Senate
consider these amendments en bloc,
that the modifications at the desk be
adopted, the amendments be agreed to,
and the motion to reconsider be laid
upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendments (Nos. 1056, 1066,
1102, 1116, 1132, 1134, 1210, and 1250) were
agreed to.

The amendments (Nos. 1180, 1183,
1215, and 1281), as modified, were agreed
to, as follows:

AMENDMENT NO. 1180, AS MODIFIED

At the end of subtitle C of title XII, add

the following:

SEC. 1243. MAN-PORTABLE AIR-DEFENSE SYS-
TEMS ORIGINATING FROM LIBYA.

(a) STATEMENT OF PoLICY.—Pursuant to
section 11 of the Department of State Au-
thorities Act of 2006 (22 U.S.C. 2349bb-6), the
following is the policy of the United States:

(1) To reduce and mitigate, to the greatest
extent feasible, the threat posed to United
States citizens and citizens of allies of the
United States by man-portable air-defense
systems (MANPADS) that were in Libya as
of March 19, 2011.

(2) To seek the cooperation of, and to as-
sist, the Government of Libya and govern-
ments of neighboring countries and other
countries (as determined by the President)
to secure, remove, or eliminate stocks of
man-portable air-defense systems described
in paragraph (1) that pose a threat to United
States citizens and citizens of allies of the
United States.

(3) To pursue, as a matter of priority, an
agreement with the Government of Libya
and governments of neighboring countries
and other countries (as determined by the
Secretary of State) to formalize cooperation
with the United States to limit the avail-
ability, transfer, and proliferation of man-
portable air-defense systems described in
paragraph (1).

(b) INTELLIGENCE COMMUNITY ASSESSMENT
ON MANPADS IN LIBYA.—

(1) IN GENERAL.—The Director of National
Intelligence shall submit to the appropriate
committees of Congress an assessment by
the intelligence community that accounts

S8015

for the disposition of, and the threat to
United States citizens and citizens of allies
of the United States posed by man-portable
air-defense systems that were in Libya as of
March 19, 2011. The assessment shall be sub-
mitted as soon as practicable, but not later
than the end of the 45-day period beginning
on the date of the enactment of this Act.

(2) ELEMENTS.—The assessment submitted
under this subsection shall include the fol-
lowing:

(A) An estimate of the number of man-
portable air-defense systems that were in
Libya as of March 19, 2011.

(B) An estimate of the number of man-
portable air-defense systems in Libya as of
March 19, 2011, that are currently in the se-
cure custody of the Government of Libya,
the United States, an ally of the United
States, a member of the North Atlantic
Treaty Organization (NATO), or the United
Nations.

(C) An estimate of the number of man-
portable air-defense systems in Libya as of
March 19, 2011, that were destroyed, disabled,
or otherwise rendered unusable during Oper-
ation Unified Protector and since the end of
Operation Unified Protector.

(D) An assessment of the number of man-
portable air-defense systems that is the dif-
ference between the number of man-portable
air-defense systems in Libya as of March 19,
2011, and the cumulative number of man-
portable air-defense systems accounted for
under subparagraphs (B) and (C), and the
current disposition and locations of such
man-portable air-defense systems.

(E) An assessment of the number of man-
portable air-defense systems that are cur-
rently in the custody of militias in Libya.

(F) A list of any organizations designated
as terrorist organizations by the Department
of State, or affiliate organizations or mem-
bers of such organizations, that are known or
believed to have custody of any man-port-
able air-defense systems that were in the
custody of the Government of Libya as of
March 19, 2011.

(G) An assessment of the threat posed to
United States citizens and citizens of allies
of the United States from unsecured man-
portable air-defense systems (as defined in
section 11 of the Department of State Au-
thorities Act of 2006) originating from Libya.

(H) An assessment of the effect of the pro-
liferation of man-portable air-defense sys-
tems that were in Libya as of March 19, 2011,
on the price and availability of man-portable
air-defense systems that are on the global
arms market.

(3) NOTICE REGARDING DELAY IN SUB-
MITTAL.—If, before the end of the 45-day pe-
riod specified in paragraph (1), the Director
determines that the assessment required by
that paragraph cannot be submitted by the
end of that period as required by that para-
graph, the Director shall (before the end of
that period) submit to the appropriate com-
mittees of Congress a report setting forth—

(A) the reasons why the assessment cannot
be submitted by the end of that period; and

(B) an estimated date for the submittal of
the assessment.

(c) COMPREHENSIVE STRATEGY ON THREAT
OF MANPADS ORIGINATING FROM LIBYA.—

(1) STRATEGY REQUIRED.—The President
shall develop and implement, and from time
to time update, a comprehensive strategy,
pursuant to section 11 of the Department of
State Authorities Act of 2006, to reduce and
mitigate the threat posed to United States
citizens and citizens of allies of the United
States from man-portable air-defense sys-
tems that were in Libya as of March 19, 2011.

(2) REPORT REQUIRED.—

(A) IN GENERAL.—Not later than 45 days
after the assessment required by subsection
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(b) is submitted to the appropriate commit-
tees of Congress, the President shall submit
to the appropriate committees of Congress a
report setting forth the strategy required by
paragraph (1).

(B) ELEMENTS.—The report required by this
paragraph shall include the following:

(i) An assessment of the effectiveness of ef-
forts undertaken to date by the United
States, Libya, Mauritania, Egypt, Algeria,
Tunisia, Mali, Morocco, Niger, Chad, the
United Nations, the North Atlantic Treaty
Organization, and any other country or enti-
ty (as determined by the President) to re-
duce the threat posed to United States citi-
zens and citizens of allies of the United
States from man-portable air-defense sys-
tems that were in Libya as of March 19, 2011.

(ii) A timeline for future efforts by the
United States, Libya, and neighboring coun-
tries to—

(I) secure, remove, or disable any man-
portable air-defense systems that remain in
Libya;

(IT) counter proliferation of man-portable
air-defense systems originating from Libya
that are in the region; and

(ITI) disrupt the ability of terrorists, non-
state actors, and state sponsors of terrorism
to acquire such man-portable air-defense
systems.

(iii) A description of any additional fund-
ing required to address the threat of man-
portable air-defense systems originating
from Libya.

(iv) A description of technologies currently
available to reduce the susceptibility and
vulnerability of civilian aircraft to man-
portable air-defense systems, including an
assessment of the feasibility of using air-
craft-based anti-missile systems to protect
United States passenger jets.

(v) Recommendations for the most effec-
tive policy measures that can be taken to re-
duce and mitigate the threat posed to United
States citizens and citizens of allies of the
United States from man-portable air-defense
systems that were in Libya as of March 19,
2011.

(vi) Such recommendations for legislative
or administrative action as the President
considers appropriate to implement the
strategy required by paragraph (1).

(C) ForM.—The report required by this
paragraph shall be submitted in unclassified
form, but may include a classified annex.

(d) APPROPRIATE COMMITTEES OF CONGRESS
DEFINED.—In this section, the term ‘‘appro-
priate committees of Congress’ means—

(1) the Committee on Armed Services, the
Committee on Foreign Relations, and the Se-
lect Committee on Intelligence of the Sen-
ate; and

(2) the Committee on Armed Services, the
Committee on Foreign Affairs, and the Per-
manent Select Committee on Intelligence of
the House of Representatives.

AMENDMENT NO. 1183, AS MODIFIED

At the end of subtitle G of title X, add the
following:

SEC. 1080. REPORTS TO CONGRESS ON THE MODI-
FICATION OF THE FORCE STRUC-
TURE FOR THE STRATEGIC NU-
CLEAR WEAPONS DELIVERY SYS-
TEMS OF THE UNITED STATES.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) Since the early 1960s, the United States
has developed and maintained a triad of stra-
tegic nuclear weapons delivery systems.

(2) The triad includes sea-based, land-
based, and air-based strategic nuclear weap-
ons delivery systems.

(b) REPORT ON MODIFICATION.—Whenever
after the date of the enactment of this Act
the President proposes a modification of the
force structure for the strategic nuclear
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weapons delivery systems of the United
States, the President shall submit to Con-
gress a report on the modification. The re-
port shall include a description of the man-
ner in which such modification will maintain
for the United States a range of strategic nu-
clear weapons delivery systems appropriate
for the current and anticipated threats faced
by the United States when compared with
the current force structure of strategic nu-
clear weapons delivery systems.
AMENDMENT NO. 1215, AS MODIFIED

At the end of subtitle B of title XII, add
the following:

SEC. 1230. CERTIFICATION REQUIREMENT RE-
GARDING EFFORTS BY GOVERN-
MENT OF PAKISTAN TO IMPLEMENT
A STRATEGY TO COUNTER IMPRO-
VISED EXPLOSIVE DEVICES.

(a) CERTIFICATION REQUIREMENT.—

(1) IN GENERAL.—None of the amounts au-
thorized to be appropriated under this Act
for the Pakistan Counterinsurgency Fund or
transferred to the Pakistan Counterinsur-
gency Fund from the Pakistan Counterinsur-
gency Capability Fund should be made avail-
able for the Government of Pakistan until
the Secretary of Defense, in consultation
with the Secretary of State, certifies to the
congressional defense committees and the
Committee on Foreign Relations of the Sen-
ate and the Committee on Foreign Affairs of
the House of Representatives that the Gov-
ernment of Pakistan is demonstrating a con-
tinuing commitment to and is making sig-
nificant efforts towards the implementation
of a strategy to counter improvised explosive
devices (IEDs).

(2) SIGNIFICANT IMPLEMENTATION EFFORTS.—
For purposes of this subsection, significant
implementation efforts include attacking
IED networks, monitoring of known precur-
sors used in IEDs, and the development of a
strict protocol for the manufacture of explo-
sive materials, including calcium ammonium
nitrate, and accessories and their supply to
legitimate end users.

(b) WAIVER.—The Secretary of Defense, in
consultation with the Secretary of State,
may waive the requirements of subsection
(a) if the Secretary determines it is in the
national security interest of the United
States to do so.

AMENDMENT NO. 1281
(Purpose: To require a plan for normalizing
defense cooperation with the Republic of

Georgia)

At the end of subtitle C of title XII, add
the following:

SEC. 1243. DEFENSE COOPERATION WITH REPUB-
LIC OF GEORGIA.

(a) PLAN FOR NORMALIZATION.—Not later
than 90 days after the date of the enactment
of this Act, the President shall develop and
submit to the congressional defense commit-
tees and the Committee on Foreign Rela-
tions of the Senate and the Committee on
Foreign Affairs of the House of Representa-
tives a plan for the normalization of United
States defense cooperation with the Republic
of Georgia, including the sale of defensive
arms.

(b) OBJECTIVES.—The plan required under
subsection (a) shall address the following ob-
jectives:

(1) To establish a normalized defense co-
operation relationship between the United
States and the Republic of Georgia, taking
into consideration the progress of the Gov-
ernment of the Republic of Georgia on demo-
cratic and economic reforms and the capac-
ity of the Georgian armed forces.

(2) To support the Government of the Re-
public of Georgia in providing for the defense
of its government, people, and sovereign ter-
ritory, consistent with the continuing com-
mitment of the Government of the Republic
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of Georgia to its nonuse-of-force pledge and
consistent with Article 51 of the Charter of
the United Nations.

(3) To provide for the sale by the United
States of defense articles and services in sup-
port of the efforts of the Government of the
Republic of Georgia to provide for its own
self-defense consistent with paragraphs (1)
and (2).

(4) To continue to enhance the ability of
the Government of the Republic of Georgia
to participate in coalition operations and
meet NATO partnership goals.

(56) To encourage NATO member and can-
didate countries to restore and enhance their
sales of defensive articles and services to the
Republic of Georgia as part of a broader
NATO effort to deepen its defense relation-
ship and cooperation with the Republic of
Georgia.

(6) To ensure maximum transparency in
the United States-Georgia defense relation-
ship.

(c) INCLUDED INFORMATION.—The plan re-
quired under subsection (a) shall include the
following information:

(1) A needs-based assessment, or an update
to an existing needs-based assessment, of the
defense requirements of the Republic of
Georgia, which shall be prepared by the De-
partment of Defense.

(2) A description of each of the requests by
the Government of the Republic of Georgia
for purchase of defense articles and services
during the two-year period ending on the
date of the report.

(3) A summary of the defense needs as-
serted by the Government of the Republic of
Georgia as justification for its requests for
defensive arms purchases.

(4) A description of the action taken on
any defensive arms sale request by the Gov-
ernment of the Republic of Georgia and an
explanation for such action.

(d) ForM.—The plan required under sub-
section (a) shall be submitted in unclassified
form, but may contain a classified annex.

The amendments (Nos. 1122, 1129,
1130, 1143; 1149, as modified; 1162, 1164,
1165, 1166; 1167, as modified; 1178, as
modified, 1207, 1227, 1228, 1237, 1240, 1245,
1266, 1276, 1280, 1298, 1301, 1303, 1315, 1317,
1324, 1326, and 1332) were agreed to, as
follows:

AMENDMENT NO. 1122
(Purpose: To authorize the acquisition of
real property and associated real property
interests in the vicinity of Hanover, New

Hampshire, as may be needed for the Engi-

neer Research and Development Center

laboratory facilities at the Cold Regions

Research and Engineering Laboratory)

At the end of subtitle E of title II, add the
following:

SEC. 2 . LABORATORY FACILITIES, HANOVER,
NEW HAMPSHIRE.

(a) ACQUISITION.—

(1) IN GENERAL.—Subject to paragraph (3),
the Secretary of the Army (referred to in
this section as the ‘“‘Secretary’’) may acquire
any real property and associated real prop-
erty interests in the vicinity of Hanover,
New Hampshire, described in paragraph (2) as
may be needed for the Engineer Research
and Development Center laboratory facili-
ties at the Cold Regions Research and Engi-
neering Laboratory.

(2) DESCRIPTION OF REAL PROPERTY.—The
real property described in this paragraph is
the real property to be acquired under para-
graph (1)—

(A) consisting of approximately 18.5 acres,
identified as Tracts 101-1 and 101-2, together
with all necessary easements located en-
tirely within the Town of Hanover, New
Hampshire; and
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(B) generally bounded—

(i) to the east by state route 10-Lyme
Road;

(ii) to the north by the vacant property of
the Trustees of Dartmouth College;

(iii) to the south by Fletcher Circle grad-
uate student housing owned by the Trustees
of Dartmouth College; and

(iv) to the west by approximately 9 acres of
real property acquired in fee through con-
demnation in 1981 by the Secretary.

(3) AMOUNT PAID FOR PROPERTY.—The Sec-
retary shall pay not more than fair market
value for any real property and associated
real property interest acquired under this
subsection.

(b) REVOLVING FUND.—The Secretary—

(1) through the Plant Replacement and Im-
provement Program of the Secretary, may
use amounts in the revolving fund estab-
lished by section 101 of the Civil Functions
Appropriations Act, 1954 (33 U.S.C. 576) to ac-
quire the real property and associated real
property interests described in subsection
(a); and

(2) shall ensure that the revolving fund is
appropriately reimbursed from the benefit-
ting appropriations.

(¢) RIGHT OF FIRST REFUSAL.—

(1) IN GENERAL.—The Secretary may pro-
vide the seller of any real property and asso-
ciated property interests identified in sub-
section (a) a right of first refusal—

(A) a right of first refusal to acquire the
property, or any portion of the property, in
the event the property or portion is no
longer needed by the Department of the
Army; and

(B) a right of first refusal to acquire any
real property or associated real property in-
terests acquired by condemnation in Civil
Action No. 81-360-L, in the event the prop-
erty, or any portion of the property, is no
longer needed by the Department of the
Army.

(2) NATURE OF RIGHT.—A right of first re-
fusal provided to a seller under this sub-
section shall not inure to the benefit of any
successor or assign of the seller.

(d) CONSIDERATION; FAIR MARKET VALUE.—
The purchase of any property by a seller ex-
ercising a right of first refusal provided
under subsection (c¢) shall be for—

(1) consideration acceptable to the Sec-
retary; and

(2) not less than fair market value at the
time at which the property becomes avail-
able for purchase.

(e) DISPOSAL.—The Secretary may dispose
of any property or associated real property
interests that are subject to the exercise of
the right of first refusal under this section.

(f) No EFFECT ON COMPLIANCE WITH ENVI-
RONMENTAL LAWS.—Nothing in this section
affects or limits the application of or obliga-
tion to comply with any environmental law,
including section 120(h) of the Comprehen-
sive Environmental Response, Compensa-
tion, and Liability Act of 1980 (42 U.S.C.
9620(h)).

AMENDMENT NO. 1129

(Purpose: To redesignate the Mike
O’Callaghan Federal Hospital in Nevada as
the Mike O’Callaghan Federal Medical
Center)

At the end of subtitle D of title XXVIII,
add the following:

SEC. 2833. REDESIGNATION OF MIKE

O’CALLAGHAN FEDERAL HOSPITAL
IN NEVADA AS MIKE O’CALLAGHAN
FEDERAL MEDICAL CENTER.

(a) REDESIGNATION.—Section 2867 of the
Military Construction Authorization Act for
Fiscal Year 1997 (division B of Public Law
104-201; 110 Stat. 2806), as amended by section
8135(a) of the Department of Defense Appro-
priations Act, 1997 (section 101(b) of division
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A of the Omnibus Consolidated Appropria-
tions Act, 1997 (Public Law 104-208; 110 Stat.
3009-118)), is further amended by striking
“Mike O’Callaghan Federal Hospital” each
place it appears and inserting ‘Mike
O’Callaghan Federal Medical Center’’.

(b) CONFORMING AMENDMENT.—The heading
of such section 2867 is amended to read as
follows:

“SEC. 2867. MIKE (’CALLAGHAN FEDERAL MED-
ICAL CENTER.”.
AMENDMENT NO. 1130
(Purpose: To clarify certain provisions of the

Clean Air Act relating to fire suppression

agents)

At the end of subtitle H of title X, add the
following:

SEC. 1088. FIRE SUPPRESSION AGENTS.

Section 605(a) of the Clean Air Act (42
U.S.C. 7671d(a)) is amended—

(1) in paragraph (2), by striking ‘‘or’’ at the
end;

(2) in paragraph (3), by striking the period
at the end and inserting *‘; or’’; and

(3) by adding at the end the following:

‘“(4) is listed as acceptable for use as a fire
suppression agent for nonresidential applica-
tions in accordance with section 612(c).”’.

AMENDMENT NO. 1143
(Purpose: To require the Comptroller Gen-
eral to review medical research and devel-
opment sponsored by the Department of

Defense relating to improved combat cas-

ualty care and saving lives on the battle-

field)

At the end of subtitle G of title X, add the
following:

SEC. 1080. COMPTROLLER GENERAL REVIEW OF
MEDICAL RESEARCH AND DEVELOP-
MENT RELATING TO IMPROVED
COMBAT CASUALTY CARE.

(a) STUDY REQUIRED.—The Comptroller
General of the United States shall conduct a
review of Department of Defense programs
and organizations related to, and resourcing
of, medical research and development in sup-
port of improved combat casualty care de-
signed to save lives on the battlefield.

(b) REPORT.—Not later than January 1,
2013, the Comptroller General shall submit to
the congressional defense committees a re-
port on the review conducted under sub-
section (a), including the following elements:

(1) A description of current medical com-
bat casualty care research and development
programs throughout the Department of De-
fense, including basic and applied medical re-
search, technology development, and clinical
research.

(2) An identification of organizational ele-
ments within the Department that have re-
sponsibility for planning and oversight of
combat casualty care research and develop-
ment.

(3) A description of the means by which the
Department applies combat casualty care re-
search findings, including development of
new medical devices, to improve battlefield
care.

(4) An assessment of the adequacy of the
coordination by the Department of planning
for combat casualty care medical research
and development and whether or not the De-
partment has a coordinated combat casualty
care research and development strategy.

(5) An assessment of the adequacy of re-
sources provided for combat casualty care
research and development across the Depart-
ment.

(6) An assessment of the programmatic, or-
ganizational, and resource challenges and
gaps faced by the Department in optimizing
investments in combat casualty care med-
ical research and development in order to
save lives on the battlefield.

(7) The extent to which the Department
utilizes expertise from experts and entities
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outside the Department with expertise in
combat casualty care medical research and
development.

(8) An assessment of the challenges faced
in rapidly applying research findings and
technology developments to improved bat-
tlefield care.

(9) Recommendations regarding—

(A) the need for a coordinated combat cas-
ualty care medical research and development
strategy;

(B) organizational obstacles or realign-
ments to improve effectiveness of combat
casualty care medical research and develop-
ment; and

(C) adequacy of resource support.

AMENDMENT NO. 1149, AS MODIFIED

At the end of subtitle C of title XXVIII,
add the following:

SEC. 2823. LAND CONVEYANCE AND EXCHANGE,
JOINT BASE ELMENDORF RICHARD-
SON, ALASKA.

(a) CONVEYANCES AUTHORIZED.—

(1) MUNICIPALITY OF ANCHORAGE.—The Sec-
retary of the Air Force may, in consultation
with the Secretary of the Interior, convey to
the Municipality of Anchorage (in this sec-
tion referred to as the ‘“‘Municipality’) all
right, title, and interest of the United States
in and to all or any part of a parcel of real
property, including any improvements there-
on, consisting of approximately 220 acres at
JBER situated to the west of and adjacent to
the Anchorage Regional Landfill in Anchor-
age, Alaska, for solid waste management
purposes, including reclamation thereof, and
for alternative energy production, and other
related activities. This authority may not be
exercised unless and until the March 15, 1982,
North Anchorage Land Agreement is amend-
ed by the parties thereto to specifically per-
mit the conveyance under this subparagraph.

(2) EKLUTNA, INC..—The Secretary of the
Air Force may, in consultation with the Sec-
retary of the Interior, upon terms mutually
agreeable to the Secretary of the Air Force
and Eklutna, Inc., an Alaska Native village
corporation organized pursuant to the Alas-
ka Native Claims Settlement Act (43 U.S.C.
1601 et seq.) (in this section referred to as
“Eklutna’’), convey to EKlutna all right,
title, and interest of the United States in
and to all or any part of a parcel of real
property, including any improvements there-
on, consisting of approximately 130 acres sit-
uated on the northeast corner of the Glenn
Highway and Boniface Parkway in Anchor-
age, Alaska, or such other property as may
be identified in consultation with the Sec-
retary of the Interior, for any use compatible
with JBER’s current and reasonably foresee-
able mission as determined by the Secretary
of the Air Force.

(3) RIGHT TO WITHHOLD TRANSFER.—The
Secretary may withhold transfer of any por-
tion of the real property described in para-
graphs (1) and (2) based on public interest or
military mission requirements.

(b) CONSIDERATION.—

(1) MUNICIPALITY PROPERTY.—As consider-
ation for the conveyance under subsection
(a)(1), the Secretary of the Air Force shall
receive in-kind solid waste management
services at the Anchorage Regional Landfill
or such other consideration as determined
satisfactory by the Secretary equal to at
least fair market value of the property con-
veyed.

(2) EKLUTNA PROPERTY.—As consideration
for the conveyance under subsection (a)(2),
the Secretary of the Air Force is authorized
to receive, upon terms mutually agreeable to
the Secretary and Eklutna, such interests in
the surface estate of real property owned by
Eklutna and situated at the northeast
boundary of JBER and other consideration
as considered satisfactory by the Secretary
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equal to at least fair market value of the
property conveyed.

(¢) PAYMENT OF COSTS OF CONVEYANCE.—

(1) PAYMENT REQUIRED.—The Secretary of
the Air Force shall require the Municipality
and EKlutna to reimburse the Secretary to
cover costs (except costs for environmental
remediation of the property) to be incurred
by the Secretary, or to reimburse the Sec-
retary for costs incurred by the Secretary, to
carry out the conveyances under subsection
(a), including survey costs, costs for environ-
mental documentation, and any other ad-
ministrative costs related to the conveyance.

(2) TREATMENT OF AMOUNTS RECEIVED.—
Amounts received as reimbursement under
paragraph (1) shall be credited to the fund or
account that was used to cover those costs
incurred by the Secretary in carrying out
the conveyance. Amounts so credited shall
be merged with amounts in such fund or ac-
count, and shall be available for the same
purposes, and subject to the same conditions
and limitations, as amounts in such fund or
account.

(d) TREATMENT OF CASH CONSIDERATION RE-
CEIVED.—Any cash payment received by the
United States as consideration for the con-
veyances under subsection (a) shall be depos-
ited in the special account in the Treasury
established under subsection (b) of section
572 of title 40, United States Code, and shall
be available in accordance with paragraph
(5)(B) of such subsection.

(e) DESCRIPTION OF PROPERTY.—The exact
acreage and legal description of the real
property to be conveyed under subsection (a)
shall be determined by surveys satisfactory
to the Secretary.

(f) OTHER OR ADDITIONAL TERMS AND CONDI-
TIONS.—The Secretary may require such ad-
ditional terms and conditions in connection
with the conveyances under subsection (a) as
the Secretary considers appropriate to pro-
tect the interests of the United States.

AMENDMENT NO. 1162

(Purpose: To provide for the consideration of
energy security and reliability in the de-
velopment and implementation of energy
performance goals)

At the end of subtitle B of title III, add the
following:

SEC. 316. CONSIDERATION OF ENERGY SECURITY

AND RELIABILITY IN DEVELOPMENT
AND IMPLEMENTATION OF ENERGY
PERFORMANCE GOALS.

Section 2911(c) of title 10, United States
Code, is amended by adding at the end the
following new paragraph:

‘“(12) Opportunities to enhance energy se-
curity and reliability of defense facilities
and missions, including through the ability
to operate for extended periods off-grid.”.

AMENDMENT NO. 1164

(Purpose: To promote increased acquisition
and procurement exchanges between offi-
cials in the Department of Defense and de-
fense officials in India)

At the end of subtitle H of title X, add the
following:

SEC. 1088. ACQUISITION AND PROCUREMENT EX-

CHANGES BETWEEN THE UNITED
STATES AND INDIA.

The Secretary of Defense should seek to es-
tablish exchanges between acquisition and
procurement officials of the Department of
Defense and defense officials of the Govern-
ment of India to increase mutual under-
standing regarding best practices in defense
acquisition.

AMENDMENT NO. 1165

(Purpose: To express the sense of Congress
on the use of modeling and simulation in
Department of Defense activities)

At the end of subtitle A of title IX, add the
following:
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SEC. 907. SENSE OF CONGRESS ON USE OF MOD-
ELING AND SIMULATION IN DEPART-
MENT OF DEFENSE ACTIVITIES.

It is the sense of Congress to encourage the
Department of Defense to continue the use
and enhancement of modeling and simula-
tion (M&S) across the spectrum of defense
activities, including acquisition, analysis,
experimentation, intelligence, planning,
medical, test and evaluation, and training.

AMENDMENT NO. 1166

(Purpose: To express the sense of Congress

on ties between the Joint Warfighting and

Coalition Center and the Allied Command

Transformation of NATO)

At the end of subtitle A of title IX, add the
following:

SEC. 907. SENSE OF CONGRESS ON TIES BE-
TWEEN JOINT WARFIGHTING AND
COALITION CENTER AND ALLIED
COMMAND TRANSFORMATION OF
NATO.

It is the sense of Congress that the suc-
cessor organization to the United States
Joint Forces Command (USJFCOM), the
Joint Warfighting and Coalition Center,
should establish close ties with the Allied
Command Transformation (ACT) command
of the North Atlantic Treaty Organization
(NATO).

AMENDMENT NO. 1167, AS MODIFIED

At the end of subtitle A of title IX, add the
following:

SEC. 907. REPORT ON EFFECTS OF PLANNED RE-
DUCTIONS OF PERSONNEL AT THE
JOINT WARFARE ANALYSIS CENTER
ON PERSONNEL SKILLS.

Not later than 120 days after the date of
the enactment of this Act, the Secretary of
Defense shall submit to the congressional de-
fense committees a report setting forth a de-
scription and assessment of the effects of
planned reductions of personnel at the Joint
Warfare Analysis Center (JWAC) on the per-
sonnel skills to be available at the Center
after the reductions. The report shall be in
unclassified form, but may contain a classi-
fied annex.

AMENDMENT NO. 1178, AS MODIFIED

At the end of subtitle C of title VIII, add
the following:

SEC. 848. REPORT ON AUTHORITIES AVAILABLE
TO THE DEPARTMENT OF DEFENSE
FOR MULTIYEAR CONTRACTS FOR
THE PURCHASE OF ADVANCED
BIOFUELS.

Not later than 120 days after the date of
the enactment of this Act, the Secretary of
Defense shall submit to the congressional de-
fense committees a report on the authorities
currently available to the Department of De-
fense for multiyear contracts for the pur-
chase of advanced biofuels (as defined by sec-
tion 211(0)(1)(B) of the Clean Air Act (42
U.S.C. 7545(0)(1)(B)). The report shall include
a description of such additional authorities,
if any, as the Secretary considers appro-
priate to authorize the Department to enter
into contracts for the purchase of advanced
biofuels of sufficient length to reduce the
impact to the Department of future price or
supply shocks in the petroleum market, to
benefit taxpayers, and to reduce United
States dependence on foreign oil.

AMENDMENT NO. 1207

(Purpose: To require Comptroller General of
the United States reports on the major
automated information system programs
of the Deparment of Defense)

At the end of subtitle G of title X, add the
following:

SEC. 1080. COMPTROLLER GENERAL OF THE

UNITED STATES REPORTS ON THE
MAJOR AUTOMATED INFORMATION
SYSTEM PROGRAMS OF THE DE-
PARTMENT OF DEFENSE.

(a) ASSESSMENT REPORTS REQUIRED.—
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(1) IN GENERAL.—Not later than March 30 of
each year from 2013 through 2018, the Comp-
troller General of the United States shall
submit to the appropriate committees of
Congress a report setting forth an assess-
ment of the performance of the major auto-
mated information system programs of the
Department of Defense.

(2) ELEMENTS.—Each report under sub-
section (a) shall include the following:

(A) An assessment by the Comptroller Gen-
eral of the cost, schedule, and performance of
a representative variety of major automated
information system programs selected by the
Comptroller General for purposes of such re-
port.

(B) An assessment by the Comptroller Gen-
eral of the level of risk associated with the
programs selected under subparagraph (A)
for purposes of such report, and a description
of the actions taken by the Department to
manage or reduce such risk.

(C) An assessment by the Comptroller Gen-
eral of the extent to which the programs se-
lected under subparagraph (A) for purposes
of such report employ best practices for the
acquisition of information technology sys-
tems, as identified by the Comptroller Gen-
eral, the Defense Science Board, and the De-
partment.

(b) PRELIMINARY REPORT.—

(1) IN GENERAL.—Not later than September
30, 2012, the Comptroller General shall sub-
mit to the appropriate committees of Con-
gress a report setting forth the following:

(A) The metrics to be used by the Comp-
troller General for the reports submitted
under subsection (a).

(B) A preliminary assessment on the mat-
ters set forth under subsection (a)(2).

(2) BRIEFINGS.—In developing metrics for
purposes of the report required by paragraph
(1)(A), the Comptroller General shall provide
the appropriate committees of Congress with
periodic briefings on the development of
such metrics.

(¢) DEFINITIONS.—In this section:

(1) The term ‘‘appropriate committees of
Congress’” means—

(A) the Committee on Armed Services, the
Committee on Homeland Security and Gov-
ernmental Affairs, and the Committee on
Appropriations of the Senate; and

(B) the Committee on Armed Services, the
Committee on Oversight and Government
Reform, and the Committee on Appropria-
tions of the House of Representatives.

(2) The term ‘‘major automated informa-
tion system program’’ has the meaning given
that term in section 2445a of title 10, United
States Code.

AMENDMENT NO. 1227
(Purpose: To require a Comptroller General
report on redundancies, inefficiencies, and
gaps in DOD 6.1-6.3 Science and Tech-
nology (S&T) programs)

At the end of subtitle G of title X, add the
following:

SEC. 1080. COMPTROLLER GENERAL REPORT ON
DEPARTMENT OF DEFENSE SCIENCE
AND TECHNOLOGY PROGRAMS.

(a) STUDY.—The Comptroller General of
the United States shall conduct a study on
unnecessary redundancies, inefficiencies, and
gaps in Department of Defense 6.1-6.3 Science
and Technology (S&T) programs. The study
shall—

(1) focus on S&T programs within the
Army, Navy, and Air Force, as well as pro-
grams run by the Office of the Secretary of
Defense;

(2) describe options for consolidation and
cost-savings, if any;

(3) assess how the military departments
and the Office of the Secretary of Defense
are aligning their programs with the seven
S&T strategic investment priorities identi-
fied by the Assistant Secretary of Defense
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for Research and Engineering: Data to Deci-
sions, Engineered Resilient Systems, Cyber
Science and Technology, Electronic Warfare/
Electronic Protection, Counter Weapons of
Mass Destruction, Autonomy, and Human
Systems; and

(4) assess how the military departments
and the Office of the Secretary of Defense
are coordinating efforts with respect to du-
plicative programs, if any.

(b) REPORT.—Not later than January 1,
2013, the Comptroller General shall submit to
the congressional defense committees a re-
port on the findings of the study conducted
under subsection (a).

AMENDMENT NO. 1228

(Purpose: To require a Comptroller General
report on Science, Technology, Engineer-
ing, and Math (STEM) initiatives)

At the end of subtitle G of title X, add the
following:

SEC. 1080. COMPTROLLER GENERAL REPORT ON

SCIENCE, TECHNOLOGY, ENGINEER-
ING, AND MATH (STEM) INITIATIVES.

(a) STUDY.—The Comptroller General of
the United States shall conduct a study as-
sessing Science, Technology, Engineering,
and Math (STEM) initiatives of the Depart-
ment of Defense. The study shall—

(1) determine which programs are ineffec-
tive, and which are unnecessarily redundant
within the Department of Defense;

(2) describe options for consolidation and
elimination of programs identified under
paragraph (1); and

(3) describe options for how the Depart-
ment and other Federal departments and
agencies can work together on similar initia-
tives without unnecessary duplication of
funding.

(b) REPORT.—Not later than January 1,
2013, the Comptroller General shall submit to
the congressional defense committees a re-
port on the findings of the study conducted
under subsection (a).

AMENDMENT NO. 1237

(Purpose: To require a Department of De-
fense assessment of the industrial base for
night vision image intensification sensors)

At the end of subtitle E of title VIII, add
the following:

SEC. 889. DEPARTMENT OF DEFENSE ASSESS-
MENT OF INDUSTRIAL BASE FOR
NIGHT VISION IMAGE INTENSIFICA-
TION SENSORS.

(a) ASSESSMENT REQUIRED.—The Under
Secretary of Defense for Acquisition, Tech-
nology, and Logistics shall undertake an as-
sessment of the current and long-term avail-
ability within the United States and inter-
national industrial base of critical equip-
ment, components, subcomponents, and ma-
terials (including, but not limited to, lenses,
tubes, and electronics) needed to support
current and future United States military
requirements for night vision image inten-
sification sensors. In carrying out the assess-
ment, the Secretary shall—

(1) identify items in connection with night
vision image intensification sensors that the
Secretary determines are critical to military
readiness, including key components, sub-
components, and materials;

(2) describe and perform a risk assessment
of the supply chain for items identified under
paragraph (1) and evaluate the extent to
which—

(A) the supply chain for such items could
be disrupted by a loss of industrial capability
in the United States; and

(B) the industrial base obtains such items
from foreign sources; and

(3) describe and assess current and future
investment, gaps, and vulnerabilities in the
ability of the Department to respond to the
potential loss of domestic or international
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sources that provide items identified under
paragraph (1); and

(4) identify and assess current strategies to
leverage innovative night vision image in-
tensification technologies being pursued in
both Department of Defense laboratories and
the private sector for the next generation of
night vision capabilities, including an as-
sessment of the competitiveness and techno-
logical advantages of the United States
night vision image intensification industrial
base.

(b) REPORT.—Not later than 180 days after
the date of the enactment of this Act, the
Secretary of Defense shall submit to Con-
gress a report containing the results of the
assessment required under subsection (a).

AMENDMENT NO. 1240

(Purpose: To provide for installation energy
metering requirements)

At the end of subtitle B of title III, add the
following:

SEC. 316. INSTALLATION ENERGY METERING RE-
QUIREMENTS.

The Secretary of Defense shall, to the max-
imum extent practicable, require that the in-
formation generated by the installation en-
ergy meters be captured and tracked to de-
termine baseline energy consumption and fa-
cilitate efforts to reduce energy consump-
tion.

AMENDMENT NO. 1245

(Purpose: To provide for increased efficiency
and a reduction of Federal spending re-
quired for data servers and centers)

Beginning on page 573, strike line 10 and
all that follows through page 575, line 16, and
insert the following:

(iv) A reduction in the investment for cap-
ital infrastructure or equipment required to
support data centers as measured in cost per
megawatt of data storage.

(v) A reduction in the number of commer-
cial and government developed applications
running on data servers and within data cen-
ters.

(vi) A reduction in the number of govern-
ment and vendor provided full-time equiva-
lent personnel, and in the cost of labor, asso-
ciated with the operation of data servers and
data centers.

(B) SPECIFICATION OF REQUIRED ELEMENTS.—
The Chief Information Officer of the Depart-
ment shall specify the particular perform-
ance standards and measures and implemen-
tation elements to be included in the plans
submitted under this paragraph, including
specific goals and schedules for achieving the
matters specified in subparagraph (A).

(2) DEFENSE-WIDE PLAN.—

(A) IN GENERAL.—Not later than April 1,
2012, the Chief Information Officer of the De-
partment shall submit to the congressional
defense committees a performance plan for a
reduction in the resources required for data
centers and information systems tech-
nologies Department-wide. The plan shall be
based upon and incorporate appropriate ele-
ments of the plans submitted under para-
graph (1).

(B) ELEMENTS.—The performance plan re-
quired under this paragraph shall include the
following:

(i) A Department-wide performance plan
for achieving the matters specified in para-
graph (1)(A), including performance stand-
ards and measures for data centers and infor-
mation systems technologies, goals and
schedules for achieving such matters, and an
estimate of cost savings anticipated through
implementation of the plan.

(ii) A Department-wide strategy for each of
the following:

(I) Desktop,
virtualization.

(IT) Transitioning to cloud computing.

laptop, and mobile device
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(IIT) Migration of Defense data and govern-
ment-provided services from Department-
owned and operated data centers to cloud
computing services generally available with-
in the private sector that provide a better
capability at a lower cost with the same or
greater degree of security.

(IV) Utilization of private sector-managed
security services for data centers and cloud
computing services.

(V) A finite set of metrics to accurately
and transparently report on data center in-
frastructure (space, power and cooling): age,
cost, capacity, usage, energy efficiency and
utilization, accompanied with the aggregate
data for each data center site in use by the
Department in excess of 100 kilowatts of in-
formation technology power demand.

(VI) Transitioning to just-in-time delivery
of Department-owned data center infrastruc-
ture (space, power and cooling) through use
of modular data center technology and inte-
grated data center infrastructure manage-
ment software.

AMENDMENT NO. 1266

(Purpose: To establish a training policy for
Department of Defense energy managers)

At the end of subtitle B of title III, add the
following:

SEC. 316. TRAINING POLICY FOR DEPARTMENT
OF DEFENSE ENERGY MANAGERS.

(a) ESTABLISHMENT OF TRAINING PoLICY.—
The Secretary of Defense shall establish a
training policy for Department of Defense
energy managers designated for military in-
stallations in order to—

(1) improve the knowledge, skills, and
abilities of energy managers by ensuring un-
derstanding of existing energy laws, regula-
tions, mandates, contracting options, local
renewable portfolio standards, current re-
newable energy technology options, energy
auditing, and options to reduce energy con-
sumption;

(2) improve consistency among energy
managers throughout the Department in the
performance of their responsibilities;

(3) create opportunities and forums for en-
ergy managers to exchange ideas and lessons
learned within each military department, as
well as across the Department of Defense;
and

(4) collaborate with the Department of En-
ergy regarding energy manager training.

(b) ISSUANCE OF PoLIcY.—Not later than 180
days after the date of the enactment of this
Act, the Secretary of Defense shall issue the
training policy for Department of Defense
energy managers.

(c) BRIEFING REQUIREMENT.—Not later than
180 days after the date of the enactment of
this Act, the Secretary of Defense, or des-
ignated representatives of the Secretary,
shall brief the Committees on Armed Serv-
ices of the Senate and House of Representa-
tives regarding the details of the energy
manager policy.

AMENDMENT NO. 1276

(Purpose: To require a pilot program on the
receipt by members of the Armed Forces of
civilian credentialing for skills required of
military occupational specialties)

At the end of subtitle D of title V, add the
following:

SEC. 547. PILOT PROGRAM ON RECEIPT OF CIVIL-

JIAN CREDENTIALING FOR SKILLS
REQUIRED FOR MILITARY OCCUPA-
TIONAL SPECIALTIES.

(a) PmorT PROGRAM REQUIRED.—Com-
mencing not later than nine months after
the date of the enactment of this Act, the
Secretary of Defense shall carry out a pilot
program to assess the feasibility and advis-
ability of permitting enlisted members of
the Armed Forces to obtain civilian
credentialing or licensing for skills required
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for military occupational specialties (MOS)
or qualification for duty specialty codes.

(b) ELEMENTS.—In carrying out the pilot
program, the Secretary shall—

(1) designate not less than three or more
than five military occupational specialities
or duty speciality codes for coverage under
the pilot program; and

(2) permit enlisted members of the Armed
Forces to obtain the credentials or licenses
required for the specialities or codes so des-
ignated through civilian credentialing or li-
censing entities, institutions, or bodies se-
lected by the Secretary for purposes of the
pilot program, whether concurrently with
military training, at the completion of mili-
tary training, or both.

(c) REPORT.—Not later than one year after
commencement of the pilot program, the
Secretary shall submit to Congress a report
on the pilot program. The report shall set
forth the following:

(1) The number of enlisted members who
participated in the pilot program.

(2) A description of the costs incurred by
the Department of Defense in connection
with the receipt by members of credentialing
or licensing under the pilot program.

(3) A comparison the cost associated with
receipt by members of credentialing or li-
censing under the pilot program with the
cost of receipt of similar credentialing or li-
censing by recently-discharged veterans of
the Armed Forces under programs currently
operated by the Department of Veterans Af-
fairs and the Department of Liabor.

(4) The recommendation of the Secretary
as to the feasibility and advisability of ex-
panding the pilot program to additional
military occupational specialties or duty
specialty codes, and, if such expansion is
considered feasible and advisable, a list of
the military occupational specialties and
duty specialty codes recommended for inclu-
sion the expansion.

AMENDMENT NO. 1280
(Purpose: To require the Secretary of De-

fense to submit, with the budget justifica-
tion materials supporting the Department
of Defense budget request for fiscal year
2013, information on the implementation of
recommendations made by the Govern-
ment Accountability Office with respect to
the acquisition of launch services through
the Evolved Expendable Launch Vehicle
program)

At the end of subtitle E of title VIII, add
the following:

SEC. 889. IMPLEMENTATION OF ACQUISITION
STRATEGY FOR EVOLVED EXPEND-
ABLE LAUNCH VEHICLE.

(a) IN GENERAL.—The Secretary of Defense
shall submit, with the budget justification
materials submitted to Congress in support
of the budget of the Department of Defense
for fiscal year 2013 (as submitted with the
budget of the President under section 1105(a)
of title 31, United States Code), the following
information:

(1) A description of how the strategy of the
Department to acquire space launch capa-
bility under the Evolved Expendable Launch
Vehicle program implements each of the rec-
ommendations included in the Report of the
Government Accountability Office on the
Evolved Expendable Launch Vehicle, dated
September 15, 2011 (GAO-11-641).

(2) With respect to any such recommenda-
tion that the Department does not imple-
ment, an explanation of how the Department
is otherwise addressing the deficiencies iden-
tified in that report.

(b) ASSESSMENT BY COMPTROLLER GENERAL
OF THE UNITED STATES.—Not later than 60
days after the submission of the information
required by subsection (a), the Comptroller
General of the United States shall submit to
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the congressional defense committees an as-
sessment of that information and any addi-
tional findings or recommendations the
Comptroller General considers appropriate.

AMENDMENT NO. 1298

(Purpose: To extend the time limit for sub-
mittal of claims under TRICARE for care
provided outside the United States)

At the end of subtitle A of title VII, add
the following:

SEC. 705. EXTENSION OF TIME LIMIT FOR SUB-
MITTAL OF CLAIMS UNDER THE
TRICARE PROGRAM FOR CARE PRO-
VIDED OUTSIDE THE UNITED
STATES.

Section 1106(b) of title 10, United States
Code, is amended by striking ‘‘not later
than” and all that follows and inserting the
following: ‘‘as follows:

‘(1) In the case of services provided out-
side the United States, the Commonwealth
of Puerto Rico, or the possessions of the
United States, by not later than three years
after the services are provided.

‘“(2) In the case of any other services, by
not later than one year after the services are
provided.”’.

AMENDMENT NO. 1301

(Purpose: To authorize the award of the Dis-
tinguished Service Cross for Captain
Fredrick L. Spaulding for acts of valor dur-
ing the Vietnam War)

At the end of subtitle I of title V, add the
following:

SEC. 586. AUTHORIZATION FOR AWARD OF THE

DISTINGUISHED SERVICE CROSS
FOR CAPTAIN FREDRICK L.
SPAULDING FOR ACTS OF VALOR
DURING THE VIETNAM WAR.

(a) AUTHORIZATION.—Notwithstanding the
time limitations specified in section 3744 of
title 10, United States Code, or any other
time limitation with respect to the awarding
of certain medals to persons who served in
the United States Armed Forces, the Sec-
retary of the Army is authorized to award
the Distinguished Service Cross under sec-
tion 3742 of such title to Captain Fredrick L.
Spaulding for acts of valor during the Viet-
nam War described in subsection (b).

(b) AcTs OF VALOR DESCRIBED.—The acts of
valor referred to in subsection (a) are the ac-
tions of Fredrick L. Spaulding, on July 23,
1970, as a member of the United States Army
serving in the grade of Captain in the Repub-
lic of Vietnam while assigned with Head-
quarters and Headquarters Company, 3d Bri-
gade, 101st Airborne Division.

AMENDMENT NO. 1303

(Purpose: To authorize the exchange with
the United Kingdom of certain F-35 Light-
ning II Joint Strike Fighter aircraft)

At the end of subtitle D of title I, add the
following:

SEC. 158. AUTHORITY FOR EXCHANGE WITH

UNITED KINGDOM OF SPECIFIED F-
35 LIGHTNING II JOINT STRIKE
FIGHTER AIRCRAFT.

(a) AUTHORITY.—

(1) EXCHANGE AUTHORITY.—In accordance
with subsection (c), the Secretary of Defense
may transfer to the United Kingdom of
Great Britain and Northern Ireland (in this
section referred to as the ‘‘United Kingdom’’)
all right, title, and interest of the United
States in and to an aircraft described in
paragraph (2) in exchange for the transfer by
the United Kingdom to the United States of
all right, title, and interest of the United
Kingdom in and to an aircraft described in
paragraph (3). The Secretary may execute
the exchange under this section on behalf of
the United States only with the concurrence
of the Secretary of State.

(2) AIRCRAFT TO BE EXCHANGED BY UNITED
STATES.—The aircraft authorized to be trans-
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ferred by the United States under this sub-
section is an F-35 Lightning II aircraft in the
Carrier Variant configuration acquired by
the United States for the Marine Corps under
a future Joint Strike Fighter program con-
tract referred to as the Low-Rate Initial Pro-
duction 6 contract.

(3) AIRCRAFT TO BE EXCHANGED BY UNITED
KINGDOM.—The aircraft for which the ex-
change under paragraph (1) may be made is
an F-35 Lightning II aircraft in the Short-
Take Off and Vertical Landing configuration
that, as of November 19, 2010, is being ac-
quired on behalf of the United Kingdom
under an existing Joint Strike Fighter pro-
gram contract referred to as the Low-Rate
Initial Production 4 contract.

(b) FUNDING FOR PRODUCTION OF AIR-
CRAFT.—

(1) FUNDING SOURCES FOR AIRCRAFT TO BE
EXCHANGED BY UNITED STATES.—

(A) IN GENERAL.—Except as provided in
subparagraph (B), funds for production of the
aircraft to be transferred by the United
States (including the propulsion system,
long lead-time materials, the production
build, and deficiency corrections) may be de-
rived from appropriations for Aircraft Pro-
curement, Navy, for the aircraft under the
contract referred to in subsection (a)(2).

(B) EXCEPTION.—Costs for flight test in-
strumentation of the aircraft to be trans-
ferred by the United States and any other
non-recurring and recurring costs for that
aircraft associated with unique requirements
of the United Kingdom may not be borne by
the United States.

(2) FUNDING SOURCES FOR AIRCRAFT TO BE
EXCHANGED BY UNITED KINGDOM.—Costs for
upgrades and modifications of the aircraft to
be transferred to the United States that are
necessary to bring that aircraft to the Low-
Rate Initial Production 6 configuration
under the contract referred to in subsection
(a)(2) may not be borne by the United States.

(c) IMPLEMENTATION.—The exchange under
this section shall be implemented pursuant
to the memorandum of understanding titled
“Joint Strike Fighter Production,
Sustainment, and Follow-on Development
Memorandum of Understanding’’, which en-
tered into effect among nine nations includ-
ing the United States and the United King-
dom on December 31, 2006, consistent with
section 27 of the Arms Export Control Act (22
U.S.C. 2767), and as supplemented as nec-
essary by the United States and the United
Kingdom.

AMENDMENT NO. 1315

(Purpose: To require the Secretary of De-
fense to submit to Congress a long-term
plan for maintaining a minimal capacity
to produce intercontinental ballistic mis-
sile solid rocket motors)

At the end of subtitle H of title X, add the
following:

SEC. 1088. LONG-TERM PLAN FOR MAINTENANCE
OF INTERCONTINENTAL BALLISTIC
MISSILE SOLID ROCKET MOTOR
PRODUCTION CAPACITY.

The Secretary of Defense shall submit,
with the budget justification materials sub-
mitted to Congress in support of the budget
of the Department of Defense for fiscal year
2013 (as submitted with the budget of the
President under section 1105(a) of title 31,
United States Code), a long-term plan for
maintaining a minimal capacity to produce
intercontinental ballistic missile solid rock-
et motors.

AMENDMENT NO. 1317

(Purpose: To require a report on the analytic
capabilities of the Department of Defense
regarding foreign ballistic missile threats)
At the end of subtitle G of title X, add the

following:
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SEC. 1080. REPORT ON DEFENSE DEPARTMENT
ANALYTIC CAPABILITIES REGARD-
ING FOREIGN BALLISTIC MISSILE
THREATS.

(a) REPORT REQUIRED.—Not later than 180
days after the date of enactment of this Act,
the Secretary of Defense shall submit to the
congressional defense committees a report
on the analytic capabilities of the Depart-
ment of Defense regarding threats from for-
eign ballistic missiles of all ranges.

(b) ELEMENTS.—The report required by sub-
section (a) shall include the following:
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(1) A description of the current capabilities
of the Department of Defense to analyze
threats from foreign ballistic missiles of all
ranges, including the degree of coordination
among the relevant analytic elements of the
Department.

(2) A description of any current or foresee-
able gaps in the analytic capabilities of the
Department regarding threats from foreign
ballistic missiles of all ranges.

(3) A plan to address any gaps identified
pursuant to paragraph (2) during the 5-year
period beginning on the date of the report.
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(c) ForM.—The report required by sub-
section (a) shall be submitted in unclassified
form, but may include a classified annex.

AMENDMENT NO. 1324

(Purpose: To extend the authorization for a
military construction project for the Air
National Guard to relocate a munitions
storage complex at Gulfport-Biloxi Inter-
national Airport, Mississippi)

On page 554, insert after the table relating
to Air National Guard the following:

Air National Guard: Extension of 2009 Project Authorization

Installati .
State nSL?)cgtigg or Project Amount
Mississippi covvvevviiiiiiiiieens Gulfport-Biloxi International Airport .............. Relocate munitions storage complex ....... $3,400,000

AMENDMENT NO. 1326
(Purpose: To require exploration of opportu-
nities to increase foreign military training
with allies at test and training ranges in
the continental United States)

In section 331(b)(2), strike subparagraphs
(K) and (L) and insert the following:

(K) identify parcels with no value to future
military operations;

(L) propose a list of prioritized projects,
easements, acquisitions, or other actions, in-
cluding estimated costs required to upgrade
the test and training range infrastructure,
taking into consideration the criteria set
forth in this paragraph; and

(M) explore opportunities to increase for-
eign military training with United States al-
lies at test and training ranges in the conti-
nental United States.

AMENDMENT NO. 1332
(Purpose: To require a report on the approval
and implementation of the Air Sea Battle

Concept)

At the end of subtitle G of title X, add the

following:

SEC. 1080. REPORT ON APPROVAL AND IMPLE-
MENTATION OF AIR SEA BATTLE
CONCEPT.

(a) REPORT REQUIRED.—Not later than 180
days after the date of the enactment of this
Act, the Secretary of Defense shall submit to
Congress a report on the approved Air Sea
Battle Concept, as required by the 2010 Quad-
rennial Defense Review Report, and a plan
for the implementation of the concept.

(b) ELEMENTS.—The report required by sub-
section (a) shall include, at a minimum, the
following:

(1) The approved Air Sea Battle Concept.

(2) An identification and assessment of
risks related to gaps between Air Sea Battle
Concept requirements and the current force
structure and capabilities of the Department
of Defense.

(3) The plan and assessment of the Depart-
ment on the risks to implementation of the
approved concept within the current force
structure and capabilities.

(4) A description and assessment of how
current research, development, and acquisi-
tion priorities in the program of record meet
or fail to meet current and future require-
ments for implementation of the Air Sea
Battle Concept.

(5) An identification, in order of priority,
of the five most critical force structure or
capabilities requiring increased or sustained
investment for the implementation of the
Air Sea Battle Concept.

(6) An identification, in order of priority,
of how the Department will offset the in-
creased costs for force structure and capa-
bilities required by implementation of the
Air Sea Battle Concept, including an expla-
nation of what force structure, capabilities,

and programs will be reduced and how poten-
tially increased risks based on those reduc-
tions will be managed relative to other stra-
tegic requirements.

(7) A description and assessment of the es-
timated incremental increases in costs and
savings from implementing the Air Sea Bat-
tle Concept, including the most significant
reasons for those increased costs and sav-
ings.

(8) A description and assessment of the
contributions required from allies and other
international partners, including the identi-
fication and plans for management of related
risks, in order to implement the Air Sea Bat-
tle Concept.

(9) Such other matters relating to the de-
velopment and implementation of the Air
Sea Battle Concept as the Secretary con-
siders appropriate.

(c) ForM.—The report required by sub-
section (a) shall be submitted in both unclas-
sified and classified form.

Mr. LEVIN. I thank Senator McCAIN
and our staffs. We are going to con-
tinue to work to clear additional
amendments following the cloture
vote. We are now voting on cloture. We
all as leaders and managers, of course,
hope that this will pass.

The ACTING PRESIDENT pro tem-
pore. The Senator from Arizona.

Mr. MCcCAIN. Madam President, I
thank my colleagues for allowing this
package of these amendments to go
through. We will be working on addi-
tional amendments that we can agree
to.

We are about to vote on cloture, and
if cloture is invoked, I want to inform
my colleagues, those amendments that
are pending and filed will be eligible
for votes, and we will be using the
chronology of when they were filed. We
will be notifying every Member who
has an amendment that is filed and
pending and germane. We will try to
arrange time agreements for those who
want votes. We will be looking to also
see areas where we could agree and
adopt an additional package. It is my
understanding that if cloture is in-
voked, we will have 30 hours, and dur-
ing that period we wish to get these
amendments resolved.

I remind my colleagues that if the 30
hours expires and there are still pend-
ing germane filed amendments, there
will have to be additional votes taken
at some time after the 30 hours. So I
would urge my colleagues who have

filed, pending, germane amendments
that we sit down during the cloture
vote or just afterward and try and ar-
range a schedule of votes that is most
convenient for them in Kkeeping with
their schedule.

Again, I thank my colleagues for al-
lowing that package to go through.
Those are very important amendments
which have been agreed to by both
sides. I realize we have a long way to
go, but this is a significant step for-
ward.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Madam President, the
only additional suggestion I would
have is that Members who come here
who have amendments that are both
pending and germane, assuming we get
cloture, if they could check with us, ei-
ther side here, to see where they are on
the chronology, they will get a feel as
to where they are, because we are
going to attempt to move down the
chronology as amendments were made
pending.

CLOTURE MOTION

The ACTING PRESIDENT pro tem-
pore. The cloture motion having been
presented under rule XXII, the Chair
directs the clerk to read the motion.

The legislative clerk read as follows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close debate on S. 1867, the Na-
tional Defense Authorization Act for Fiscal
Year 2012.

Harry Reid, Carl Levin, Kent Conrad,
Richard Blumenthal, Claire McCaskill,
Kay R. Hagan, Joe Manchin III, Kirsten
E. Gillibrand, Mary L. Landrieu, Ben
Nelson, Joseph I. Lieberman, Bill Nel-
son, Jim Webb, Jack Reed, Christopher
A. Coons, Mark Begich, Jeanne
Shaheen.

The ACTING PRESIDENT pro tem-
pore. By unanimous consent, the man-
datory quorum call is waived.

The question is, is it the sense of the
Senate that debate on S. 1867, the Na-
tional Defense Authorization Act for
fiscal year 2012 shall be brought to a
close.

The yeas and nays are mandatory
under the rule.

The clerk will call the roll.
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The assistant legislative clerk called
the roll.
The yeas and nays resulted—yeas 88,
nays 12, as follows:
[Rollcall Vote No. 212 Leg.]

YEAS—88
Akaka Graham Moran
Alexander Hagan Murkowski
Ayotte Harkin Murray
Barrasso Hatch Nelson (NE)
Baucus Heller Nelson (FL)
Begich Hoeven Portman
Bgnnet Hutchison Pryor
Bingaman Inhofe Reed
Blumenthal Inouye Reid
Blunt Isakson
Boozman Johanns Roberts
Boxer Johnson (SD) Rockefeller
Brown (MA) Johnson (WI) Sanders
Brown (OH) Kerry Schulmer
Cantwell Kirk Sessions
Cardin Klobuchar Shaheen
Carper Kohl Shelby
Casey Kyl Snowe
Chambliss Landrieu Stabenow
Coats Lautenberg Tester
Cochran Leahy Thune
Collins Levin Toomey
Conrad Lieberman Udall (CO)
Coons Lugar Udall (NM)
Corker Manchin Vitter
Durbin McCain Warner
Enzi McCaskill
Feinstein McConnell g;b: h
Franken Menendez jrbehouse
Gillibrand Mikulski Wicker

NAYS—12
Burr DeMint Paul
Coburn Grassley Risch
Cornyn Lee Rubio
Crapo Merkley Wyden

The ACTING PRESIDENT pro tem-
pore. On this vote, the yeas are 88, the
nays are 12. Three-fifths of the Sen-
ators duly chosen and sworn having
voted in the affirmative, the motion is
agreed to.

The Senator from Nebraska.

Mr. NELSON of Nebraska. Madam
President, I want to begin my com-
ments today on this year’s National
Defense Authorization Act by thanking
all the members of the Strategic
Forces Subcommittee. I would espe-
cially like to thank the subcommit-
tee’s ranking member, Senator SES-
SIONS, for the close working relation-
ship we have shared. It is always a
pleasure to work with my friend from
Alabama.

The annual National Defense Author-
ization Act is one of the most impor-
tant pieces of legislation Congress
passes every year, and this year marks
what I hope will be the passing of the
Defense Authorization Act for the 50th
year in a row. I would like to give my
colleagues a brief overview of the pro-
visions in the National Defense Au-
thorization Act we are considering
today as they relate to the Strategic
Forces Subcommittee.

The jurisdiction of the subcommittee
includes missile defense, strategic
forces, space programs, intelligence
programs, cybersecurity, the defense-
funded portions of the Department of
Energy, and the Defense Nuclear Fa-
cilities Safety Board.

In preparing the provisions in the bill
that relate to areas of our jurisdiction,
the subcommittee held six hearings on
defense programs at the Department of
Energy, strategic nuclear forces, mis-
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sile defense, and space programs at the
Department of Defense, and implemen-
tation of the New START treaty. The
subcommittee’s provisions were adopt-
ed in a bipartisan manner. I again want
to thank Senator SESSIONS, our rank-
ing member, and his staff and the pro-
fessional staff on the Armed Services
Committee for the close work we have
enjoyed with them working on the
hearings and preparing this bill.

Our committee oversees the nuclear
strategic forces. As many know, the
U.S. Strategic Command—in my home
State of Nebraska—is charged with our
Nation’s nuclear deterrence.

It is important to note that this bill
strengthens and improves our Nation’s
nuclear command and control and all
the missions that fall under
USSTRATCOM by providing the full
authorization of the new command and
control complex. Reliable and assured
command, control, and communication
from the President to the nuclear
forces is fundamental to our strategic
deterrent, and the new command and
control complex at Offutt Air Force
Base in Nebraska will provide this mis-
sion surety.

In the area of missile defense, we
have funded the program at $10.1 bil-
lion, including the full $1.2 billion re-
quested for the Ground-Based Mid-
course Defense System. We have also
included a provision that would set
forth the sense of this Congress that it
is essential for the Ground-Based Mid-
course Defense System to achieve the
levels of reliability, availability, sus-
tainability, and operational perform-
ance necessary to ensure that the
United States remains protected.

The bill also supports the develop-
ment and deployment of the European
Phased Adaptive Approach, EPAA, to
missile defense. This is the U.S. Missile
Defense Program to defend our mili-
tary forces and NATO allies in Europe
from Iranian missile threats. The De-
fense Department has nearly completed
phase 1 of the EPAA with an Aegis Bal-
listic Missile Defense, BMD, ship now
patrolling the Mediterranean and a
missile defense radar now located in
Turkey. The United States also suc-
cessfully negotiated the agreements
with Poland and Romania to deploy
land-based Aegis BMD Systems in their
countries in future phases of the
EPAA.

The committee also made a few fund-
ing adjustments in the new bill to re-
flect the fact-of-life changes since the
Armed Services Committee’s markup
of its earlier bill, S. 1253.

For example, the recent flight test
failure of the Aegis Ballistic Missile
Defense System, with the Standard
Missile-3 Block IB interceptor, means
the program will have a substantial
delay before it can begin procurement.
The program will also need additional
research and development funds to fix
the flight test problems. So the bill ad-
justs the funding to permit such fixes.

In addition, the Terminal High Alti-
tude Area Defense, or THAAD, System

November 30, 2011

has experienced slower production than
expected and will not be able to use all
the funds planned and requested in the
budget. Consequently, the bill adjusts
the funding accordingly.

In mid-2009, Secretary Gates directed
U.S. Strategic Command to stand up
U.S. Cyber Command as a subunified
command. The command reached full
operational capability a year ago.

Since that time, the Chairman of the
Joint Chiefs of Staff characterized
cyber warfare as one of the two ‘‘exis-
tential threats” to America, and a
former Director of National Intel-
ligence publicly proclaimed his belief
that adversaries could take down the
Nation’s power grid or devastate the
country’s financial system. Very dam-
aging intrusions into government,
military, and industrial networks are
almost a daily occurrence, resulting in
the loss of precious and expensive ad-
vanced technology—the technology
that fuels economic growth and sus-
tains our security.

Over the last 2 years, the Strategic
Forces Subcommittee has supported
legislation to accelerate the arduous
process of developing policies and doc-
trine to guide our responses to cyber
attacks and to govern the use of cyber
weapons by our own military forces.
The subcommittee has also sponsored
legislation to begin to close the gap in
cyber defenses by developing new tech-
nological approaches in partnership
with America’s cutting-edge informa-
tion technology sector.

Moving on to space programs, the bill
would provide the Air Force the au-
thority to purchase in a block buy,
using a fixed price contract, the next
two Advanced Extremely High Fre-
quency satellites—an important part of
the nuclear command and control sys-
tem. This will result in a 20-percent
savings.

We have authorized the President’s
level of funding for the nuclear mod-
ernization program at the DOE’s Na-
tional Nuclear Security Administra-
tion, but we are fully aware that the
Budget Control Act that was passed
last summer has reduced the levels
that can be appropriated by some $400
million. I would note that even with
this reduction, it is still a 5-percent in-
crease over last year’s levels. I will be
working with my colleagues to care-
fully evaluate the President’s request
for fiscal year 2013 in light of the com-
mitments both the Congress and the
administration made under the New
START treaty for modern
nuclearization.

This Congress made commitments for
modernization, and moving forward we
must honor those commitments. Most
importantly, we need to continue to
ensure that our stockpile is safe, reli-
able, and works as intended by the
military so that we maintain our stra-
tegic deterrent well into the 21st cen-
tury.

We understand the budget climate
that we are in, and it is likely that re-
alistic adjustments must be made as a
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result of the mandated reductions to
defense spending in the Budget Control
Act. But we will work with the Depart-
ment of Defense and U.S. Strategic
Command to ensure that pressing pri-
orities are met and our strategic deter-
rence are not undercut.

Let me again thank my colleague,
Senator SESSIONS, and our staff for the
productive and bipartisan relationship
we have had on this subcommittee and
also all members of the subcommittee.
I look forward to working with our col-
leagues to pass this important legisla-
tion.

Madam President, I yield the floor.

Mr. MCCAIN. Madam President, I
suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. NELSON of Florida. Madam
President, I ask unanimous consent
that the order for the quorum call be
rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

CUBAN OIL DRILLING

Mr. NELSON of Florida. I want to
speak while we are in this pause on the
Defense bill about a looming problem
that the entire eastern seaboard of the
United States has; that is, the Spanish
drilling company Repsol is bringing a
rig in that has been constructed over in
Asia, and sometime early next year
they are going to drill in deep water off
the north coast of Cuba.

The Spanish drilling company is a
very competent company. As a matter
of fact, they adhere to safety standards
that are required by the United States
because they drill in the Gulf of Mexico
in American waters. So if there is a re-
sponsible party in drilling, then we
have one. However, there are other
leases the Cuban Government is grant-
ing to other countries for drilling that
may not adhere to the safe standards
that are set that Repsol will agree to
abide by, the same safety standards
that they use drilling in American
waters and have agreed in principle
that they will follow a plan of action
with the U.S. Secretary of the Interior
in the case that there should be a spill.

All of that is well and good, but there
are other companies coming down the
line drilling in other leases that may
not adhere to their standards.

If there were a spill off the north
coast of Cuba, guess who is going to be
affected because that is where the Gulf
Stream comes along, and then flows
northeast, parallels the Florida Keys
and all those delicate coral reefs,
comes in and hugs the east coast of
Florida from Miami all the way to
Palm Beach, goes off the coast a few
miles, hugs the coast all the way up to
the middle of the peninsula at Fort
Pierce, FL, and then parallels the east-
ern seaboard all the way up past Geor-
gia, South Carolina, North Carolina,
and then leaves, paralleling the eastern
seaboard at Cape Hatteras, and goes off
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across the Atlantic and ends up in the
northern part of Europe. Now, if there
were a major spill—it doesn’t have to
be to the magnitude of the Deepwater
Horizon spill off of Louisiana. If there
were a major spill and all that oil is
carried in the Gulf Stream and it
comes into the coast at Miami, Fort
Lauderdale, and Palm Beach—you
know what happened to the tourism in-
dustry all along the gulf coast when, in
fact, on some of those coasts there was
not much oil at all, but people didn’t
come as tourists because they thought
the beaches were covered.

Can you imagine the economic ca-
lamity that would occur as a result of
a spill? Therefore, my colleague,
MARCO RUBIO, and I and other Sen-
ators—in particular, Senator MENEN-
DEZ of New Jersey—have filed legisla-
tion that will require financial respon-
sibility from a foreign source. If they
spill in foreign waters, there would be
a cause of action against them if dam-
age is done to the interest of the
United States, be it the governments of
the United States, be it private individ-
uals, or be it private companies.

If we do not have a cause of action
where there is liability as a result of a
spill, by whomever, in foreign waters,
and if it comes in the scenario that I
have laid out, which is real spilling oil
off the north coast of Cuba in a major
oil disaster that is carried by the Gulf
Stream up the eastern seaboard of the
United States—if we do not have finan-
cial responsibility, then there is no in-
centive for those foreign oil companies
drilling to adhere to safety standards
and, if there is a spill, to quickly ad-
here to a spill cleanup plan.

Talking about the economic disaster
that occurred as a result of the gulf oil-
spill in the Deepwater Horizon, it
would pale in comparison to the eco-
nomic disaster that would occur in
such a spill that would be carried by
the Gulf Stream. It would not only af-
fect Florida, it would affect Georgia,
South Carolina, and North Carolina. If
there were any eddy current that
would carry it back in, it would take it
right on into the Chesapeake on up
into Cape May in New Jersey, and you
see the particular consequences.

As a matter of fact, the gulf stream
goes by Bermuda. It could have dev-
astating effects on that country.

I hope our Senators, coming to this
new reality, will realize that we have
to remember the terrible consequences
as a result of a major oil spill. Remem-
ber, this was a company off of Lou-
isiana that was not adhering to the
highest safety standards, and look at
the disaster that occurred from that.
Remember how they tried to hide the
amount of oil that was being spilled be-
cause it was 5,000 feet below the surface
of the water? It was not until we got
the streaming video that the scientists
could calculate that it wasn’t 1,000 bar-
rels a day it was dumping into the gulf,
it was 50,000 barrels a day. As a result,
before they got that well capped, it
ended up being almost 5 million barrels
of oil in the Gulf of Mexico.
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We don’t even know the future con-
sequences because there is a lot of oil
out there sloshing around, and there is
a lot of it down there deep. We don’t
know what is happening down there.
We don’t know what is happening to
the critters. We know what is hap-
pening to some of the critters in the
marshes where the oil has now mixed
up into the sediment and the critters
are down there digging around, and we
are seeing the effect of that when we
check the gills of these fish that are
being hatched, living off the sediment.
The consequences are not good.

It is the responsible thing to do, to
make foreign oil companies drilling in
foreign waters understand there is
going to be an economic consequence if
they damage the economic interests of
the United States. That is the bill Sen-
ator MENENDEZ, Senator MARCO RUBIO,
and I have filed. I commend it to the
consideration of the Senate.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER (Mr.
FRANKEN). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mrs. GILLIBRAND. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1211

Mrs. GILLIBRAND. Mr. President,
one of the reasons I came to Congress
was to be a voice for our troops and our
military families. They answer a call
higher than any other, fighting to pro-
tect our country, our way of life, our
values—all that we hold dear. Our men
and women in uniform fight, put their
lives on the line every day for us, and
our job is to fight for them and ensure
that when they come home, they have
an opportunity to go to college, find a
good-paying job, afford a new home,
start a family, have access to quality
health care.

After a decade of two wars in Iraq
and Afghanistan, we have asked more
of our military than ever before, in-
cluding our National Guard and Re-
serves. Our Reserve components are de-
ployed in record numbers, including
serving in combat zones. While they
serve alongside our Active-Duty mili-
tary, our Guard and Reserve members
do not have access to all of the assist-
ance, services, and benefits that the
troops they fight shoulder to shoulder
with have. Currently, our Guard and
National Reserve members are left
largely on their own to find and obtain
services that they need to recover from
combat, rejoin their families, and ad-
just back to normal civilian life. This
needs to change.

I am offering amendment No. 1211,
together with my colleague, Senator
BLUNT of Missouri, to give our National
Guard and Reserve members the serv-
ices they not only deserve but des-
perately need. This amendment would
expand access to health care, family
and financial counseling, and other
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services to which the Guard and Re-
serve members currently do not have
full access. My amendment extends na-
tionwide a highly successful program
that is existing right now in Vermont.
It would set up a system of support of
fellow veterans across the country
serving as outreach specialists, people
our Guard and Reserve members can
talk and relate to, and help them get
access to the services they need. It
would give the Defense Department the
additional resources it needs to provide
counseling and reintegration services
for National Guard and Reserve mem-
bers.

This amendment has the strong sup-
port of the National Guard Associa-
tion, which said this amendment would
help ensure that 448,000 National Guard
men and women who have served in
Iraq and Afghanistan since 9/11 are pro-
vided with the necessary services upon
their return from war.

Members of the National Guard and
Reserve are the citizen soldiers who
step up and accomplish extraordinary
acts of valor and bravery for our coun-
try. They are veterans. They deserve
these services when they return be-
cause of the sacrifices they made and
continue to make for our great coun-
try.

AMENDMENT NO. 1189

I would also like to speak in support
of the amendment of Senator MURRAY,
amendment No. 1189.

Mental health disorders, substance
abuse, and traumatic brain injuries af-
fect nearly 20 percent of all service-
members who have been deployed to
Iraq and Afghanistan—that is one in
five. But, unlike Active-Duty service-
members, Guard and Reserve members
do not have direct access to the coun-
seling services they need, putting enor-
mous strain on these veterans and the
families who stand by them and who
have stood by them.

The amendment of Senator MURRAY
would embed mental health profes-
sionals in armories and Reserve cen-
ters, bringing mental health support
within reach for Guard and Reserve
members where and when they need it.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BARRASSO. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BARRASSO. Mr. President, I ask
unanimous consent to speak for up to
10 minutes as in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

A SECOND OPINION

Mr. BARRASSO. Mr. President, I
come to the floor, as I have over the
past year and a half, as a physician
who has practiced medicine in Wyo-
ming for a quarter of a century. I go
home every weekend and visit with my
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former patients, my former colleagues.
As I talk to people around the State of
Wyoming about the newly passed
health care law, their concerns are
those we have heard from around the
country and certainly those on the
Senate floor. That is why I keep com-
ing back to the Senate floor with a
doctor’s second opinion about the
health care law.

What we know patients would like in
terms of health care is that the care
they get is the care they need from the
doctor they want, at a cost they can af-
ford. For many people across this coun-
try, a cost they can afford is a major
issue, which is why I think so many
people were happy to hear the Presi-
dent say, in his initial talk about what
he was proposing for health care in this
country, we need to get the cost of
health care down. He said: If his bill
were to pass and become law, the cost
of care would drop about $2,500 per fam-
ily across the United States. That is
what people were looking forward to.

In so many ways, the President over-
promised and underdelivered because
what people have seen is the cost of
their health care has continued to go
up as a result of the President’s health
care law.

The States around the country are
now looking at ways to deal with this
health care law. Many States have set
up committees to deal with it based on
their State legislatures, and we have
done the same thing in my home State
of Wyoming. In Wyoming, we have
asked for a study to be done to take a
look at what the impacts of the Presi-
dent’s health care law would be on
health care and the cost of care in our
State. A report was authored by a Mas-
sachusetts group called Gorman Actu-
arial. The report examined how the
health care reform law passed last year
by Congress is going to affect the State
of Wyoming specifically. This informa-
tion is being used in Wyoming by our
Health Benefits Exchange Steering
Committee. That is the committee
which is reviewing various options for
a State-run health exchange, and that
is what people are looking at: What is
the best thing to do for our State.

As they have come upon this work ef-
fort, what they are telling us is about
the individual market for insurance—
people who end up buying insurance in-
dividually because they don’t get it
necessarily through work; purchasing
insurance in different ways, but they
have to buy their insurance on the in-
dividual market. This report says that
in Wyoming, as a result of the health
care law, the current individual mar-
ket enrollees will see average bpre-
miums increase by 30 to 40 percent
based on the components of the law.
Some supporters of the law say: Well,
they are going to get more insurance
than they would otherwise, and that is
true because they are going to get a
government-mandated amount of in-
surance which may be a lot more insur-
ance than they want or need. That is
one of the fundamental problems of
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this health care law, government-man-
dated levels of insurance. Many peobple
in Wyoming feel they don’t want that
level of care, which is why I believe in-
dividuals should be able to opt out of
this provision of the health care law.
States ought to be able to opt out.
States and individuals ought to be able
to receive a waiver. But right now,
that is not happening. So what we are
seeing in Wyoming is a significant in-
crease in the cost—not the decrease the
President promised but an increase in
the cost of health insurance beyond
what it would have gone up had there
not been a health care law at all.

I talk to young people around the
State—and I met with a number of
young people from my State just the
other evening—and they ask about this
and how it is going to affect the young.
What we see is their rates are going to
go up quite a bit. A lot has to do with
the fact that there is—that the lowest
amount they can end up charging
someone who is young and then com-
pare that to someone who is older, the
ratio is 3 to 1. So for someone who is
not very healthy and older, they will
only be paying three times what a
younger person will be paying based on
what passed this House and this Sen-
ate. That means that for those younger
people, they are going to pay a lot
more than they necessarily would
based on their own good health, exer-
cise habits, fitness, diet, and in terms
of what their real costs ought to be to
be insured.

I guess it is not a surprise when we
saw the election results coming out of
the State of Ohio Tuesday a few weeks
ago about the specific individual man-
date that said everyone has to buy in-
surance. On that day, on election day
in Ohio, 66 percent of the voters said
they didn’t want this government man-
date, a mandate that people must buy
government-approved insurance. They
don’t want that to apply to them. Two-
thirds of the people in Ohio on election
day voted against the mandate, which
is not unusual to see because we have
seen that across the country. We have
seen that in Missouri last year on bal-
loting day. We saw it in the new na-
tional polls.

This health care law is less popular
now than it was the day it was signed.
People continue to want to be able to
get out from underneath the health
care law. That is why I continue to
come to the Senate floor week after
week with a doctor’s second opinion as
more information becomes available,
just as this study in Wyoming became
available. The President’s promise, ‘‘If
you like what you have you can keep
it,” we are finding out is not true, and
the fact that the President promised
health care premiums would drop for
families by $2,500 per family is not
true.

That is why I continue to believe this
health care law is bad for patients, it is
bad for providers—the nurses and the
doctors who take care of those pa-
tients—and it is bad for the taxpayers



November 30, 2011

of this great country. That is why it is
time to repeal and replace this broken
health care law.

Mr. President, I yield the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. UDALL of Colorado. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENTS NOS. 1125 AND 1126

Mr. UDALL of Colorado. Mr. Presi-
dent, I rise today in support of amend-
ments Nos. 1125 and 1126, which have
been offered by the Intelligence Com-
mittee chairwoman, Senator FEIN-
STEIN.

While the Senate did not adopt my
amendment that would have instructed
the Senate to consider these detainee
matters separately from the Defense
authorization bill, I believe Senator
FEINSTEIN’s amendments make impor-
tant changes and improvements to the
bill—improvements that may yet avoid
a problem with a Presidential veto.

I thank the Presiding Officer for his
comments yesterday on the detainee
provisions that are in this proposed
legislation. I urge my colleagues to
support these amendments. I want to
be clear. I intend to support them.

I have serious concerns going forward
about the unintended consequences of
enacting the detainee provisions in
subtitle D of the Defense Authorization
Act. These amendments help to allevi-
ate some of my concerns.

I wish to, in the context of the debate
we are having, note that in addition to
the Secretary of Defense, Leon Pa-
netta; the Director of National Intel-
ligence, General Clapper; and FBI Di-
rector Mueller—who all oppose the de-
tainee provisions—CIA Director
Petraeus’s senior staff has indicated
they, too, oppose the detention provi-
sions. The CIA believes it is important
to preserve the current U.S. Govern-
ment’s prosecution flexibility that has
allowed both the Bush and the Obama
administrations to effectively combat
those who seek to do us harm.

After the vote yesterday, I had a
chance to talk with a number of Mem-
bers on the other side of the aisle and,
frankly, on the other side of the de-
bate, because this had bipartisan sup-
port on both sides of the debate. But
the folks I talked to told me they did
not support my amendment, but they
were still interested in making some
more targeted changes to the detention
provisions. I hope those colleagues will
take a close look at what Senator
FEINSTEIN is offering here today.

Let me speak to specifically what she
would help resolve with her amend-
ments. There are two important short-
comings that still exist in the current
bill. One of her amendments would pre-
serve the flexibility of the military,
law enforcement, and intelligence
agencies to collaborate, without undue
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limitation, in any investigation, inter-
rogation, and prosecution of suspected
terrorists. The other amendment would
make it clear that American citizens
cannot be held indefinitely in military
detention without a trial. Again, I
know the Presiding Officer spoke pow-
erfully to that very legitimate and im-
portant concern yesterday.

The current language in the bill—
which is why I took to the floor yester-
day and I know on other occasions to
make this point—I believe will disrupt
the investigation, interrogation, and
prosecution of terror suspects by forc-
ing the military to interrupt FBI, CIA,
or other counterterrorism agency oper-
ations—against each of these organiza-
tions’ recommendations, including the
military’s.

In sum, we are going to create an un-
workable bureaucratic process that
would take away the intelligence com-
munity’s and the counterterrorism
community’s capabilities to make crit-
ical and, in some cases, split-second de-
cisions about how best to save Ameri-
cans’ lives.

Further—I cannot emphasize this
enough—although my friends on the
other side of this debate argue other-
wise, the detainee provisions do allow
for the indefinite military detention of
American citizens who are accused of
planning or participating in terror at-
tacks. Simply accused—that cuts di-
rectly against values we hold dear: in-
nocent until proven guilty, presump-
tion of innocence. That is why this is
such an important debate.

Let me be clear. There are American
citizens who have collaborated with
our enemies. There are American citi-
zens who have participated in attacks
against our soldiers and civilians.
Those Americans are traitors. They
should be dealt with, and we already
have a system for ensuring they are
brought to justice and made to pay a
very heavy price for their crimes. That
system is working. However, even in
the darkest hours, we must ensure that
our Constitution prevails. We do our-
selves a grave disservice by allowing
for any citizen to be locked up indefi-
nitely without trial—mo matter how se-
rious the charges may be against them.
Doing so may be politically expedient,
but we risk losing our principles of jus-
tice and liberty that have kept our Re-
public strong, and it does nothing to
make us safer. Our national security
leadership has even said if we imple-
ment these provisions, it could make
us less safe.

If T might reflect a bit on what we
have learned. At least in three dif-
ferent wars—three wars we all learn
about in our history classes: the Civil
War, World War I, and World War II—
as we look back at those three wars, we
made the decision and we drew the con-
clusion as Americans that we over-
reached, that we constricted civil lib-
erties. President Lincoln limited ha-
beas corpus in the Civil War. I know
the Presiding Officer is familiar with
the Palmer Raids during World War I
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and the aftermath of World War I. Of
course, we know all too well the his-
tory of the interment of Japanese
Americans.

I am not suggesting these provisions,
as they are now included in this bill,
would result in historians drawing
those similar kinds of conclusions 10 or
20 or 30 years from now. But why not be
safe? Why not take the time to ensure
that we keep faith with those core val-
ues that make America what it is?
That is all I am asking. I think that is
all Senator FEINSTEIN is asking for us
to do. That is what the 38 Senators who
joined us yesterday to vote for my
commonsense approach were saying as
well.

In sum, Senator FEINSTEIN has of-
fered some small changes. It would
help alleviate some of the justifiable
concerns with these provisions. As I
have said, I continue to worry that
there will be unintended consequences
to enacting the detainee provisions al-
together. However, we can make some
of these small improvements to avoid
harming our counterterrorism activi-
ties and preventing the loss of rights
and freedoms granted to all Americans
by our Constitution.

In closing, I urge all of our colleagues
to support Senator FEINSTEIN’s amend-
ments.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. Mr. President, briefly,
while my friend from Colorado is on
the floor, he said: Take the time. We
have been taking time, I tell the Sen-
ator from Colorado, since September
11, 2001, when the United States of
America was attacked. We passed the
Detainee Treatment Act. We passed
other pieces of legislation—the PA-
TRIOT Act, and others. Take the time?

I say, in all due respect, we have
taken a lot of time—in fact, hundreds
and hundreds of hours of debate, dis-
cussion—as to how to address this
threat to the United States of America.

If the Senator from Colorado sup-
ports the Feinstein amendment, I agree
with that. I cannot agree that we have
not taken the time. I personally have
taken—I cannot tell you—untold hours
addressing this issue of how we treat
detainees. We may have a fundamental
disagreement, but I do reject the argu-
ment that we have not taken the time.

I yield the floor.

Mr. UDALL of Colorado. Would the
Senator respond to a question?

Mr. MCCAIN. Go ahead.

Mr. UDALL of Colorado. As the Sen-
ator from Arizona knows, I have the
utmost respect for the time the Sen-
ator has spent in this very important
area. I think what I have been trying
to say is that in regard to this par-
ticular set of detainee provisions, I
want to ensure that all of the questions
the FBI Director, General Clapper, Sec-
retary Panetta, and others have raised
about how these provisions would actu-
ally be applied—I have no question
that the intent is spot on—I just am
aware that there have been some con-
cerns raised about how these new pro-
visions would actually be applied. I



S8026

think Senator FEINSTEIN'S amend-
ments—and I do not know where the
Senator from Arizona stands at this
point—may provide some greater clari-
fication. I know there have been some
conversations on the floor as to how we
will deal with these amendments. So I
appreciate the Senator’s comments.

Mr. McCAIN. I thank the Senator
from Colorado for his clarification, and
I think I understand more clearly his
rationale for his support of the amend-
ment.

I yield the floor.

Mr. UDALL of Colorado. I yield the
floor as well and suggest the absence of
a quorum.

The PRESIDING OFFICER (Mr.
UpALL of New Mexico). The clerk will
call the roll.

The bill clerk proceeded to call the
roll.

Mr. HOEVEN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

NORTH AMERICAN ENERGY SECURITY ACT OF 2011

Mr. HOEVEN. Mr. President, I rise to
speak on behalf of the North American
Energy Security Act of 2011. This is
legislation I am sponsoring, along with
Senator LUGAR, Senator VITTER, Sen-
ator JOHANNS, and 37 other cospon-
sors—we already have 37 cosponsors on
this legislation. This is a solutions-ori-
ented bill that addresses concerns
along the route of the Keystone Pipe-
line. The Keystone Pipeline is designed
to carry 700,000 barrels a day of oil
from Alberta, Canada, from the oil
sands area in Canada, to refineries in
the United States along the gulf coast,
both in Texas and in Louisiana.

This is a $7 billion high-tech pipeline
that will make a huge difference for
our country, both in terms of energy
security and also job creation. This is a
project, Keystone Pipeline, that I have
been working on for quite some time,
formerly as Governor of the State of
North Dakota and now as part of this
body, the Senate. There already exists
a pipeline called the Keystone Pipeline,
which was built by TransCanada, that
goes from Alberta, Canada, all the way
down to our refineries. This pipeline
runs through the eastern part of North
Dakota and on down to Paducah, IL,
and other locations as well, bringing
approximately 600,000 barrels a day of
Canadian crude into the United States.

The Keystone XL project would also
be constructed by TransCanada, and it
would come down from the Alberta
area in Canada down just along North
Dakota’s western border in eastern
Montana and go on down to Cushing
and, as I said, to the refineries along
the gulf coast.

In addition to bringing Canadian
crude into the United States, it would
also pick up crude along the way, crude
produced in North Dakota. For exam-
ple, in my home State of North Da-
kota, we will add 100,000 barrels a day
of light sweet crude produced in the
Williston Bay, centered in North Da-
kota and Montana, into that pipeline.
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It is also designed to move our do-
mestic crude to refineries as well. This
is an important project that has been
in the permitting process for 3 years. It
has been going through the NEPA proc-
ess, seeking an environmental impact
statement and approval not only of
EPA but of our State Department for 3

years.
We need to get it going because it is
not only about reducing our

dependance on oil from the Middle
East, Venezuela, and other places in
the world that are not friendly to the
United States, but it is also a huge job
creator. This project is a big-time job
creator. We are talking about a $7 bil-
lion investment to build the pipeline.
We are talking about 20,000 construc-
tion jobs right away. We are talking
about 250,000 jobs over time. We are
talking about $600 million in tax rev-
enue to States and other localities.

This is a huge project, and we need to
get it going. We particularly need to
get it going at a time when we have 9
percent unemployment in our economy
and more than 14 million people look-
ing for work. So we need it to get that
economic activity going. We need it to
get people back to work. We need it for
energy security. We need this project
to reduce our dependance on oil from
the Mideast.

Where is the project right now? The
latest issue that has been raised as far
as not getting approval for the project
from the Department of State was that
the State of Nebraska had environ-
mental concerns that the pipeline, this
1,700-mile pipeline running from the oil
sands in Canada all the way down to
our refineries, that in its route through
the State of Nebraska, it was going
through an area that was environ-
mentally sensitive and that would cre-
ate a problem.

It is the High Plains area, the Sand
Hills area of Nebraska. The concern
was that with the Ogallala aquifer un-
derlying that area and the irrigation
for that farming and ranching region,
that pipeline was a problem. In fact,
there was opposition in the State of
Nebraska to the project for that rea-
son.

However, working with the company,
TransCanada, and with the State of Ne-
braska, we have addressed that issue.
Recently, the State of Nebraska had a
special session. Gov. Dave Heineman
called a special session in Nebraska.
They held the session, and they came
up with a plan, through their Depart-
ment of Environmental Quality, work-
ing with the EPA, to reroute the
project in the State of Nebraska.

On the basis of that rerouting and
going through the approval process
they developed between the State and
Federal Government, on that basis,
they have now addressed that concern
in Nebraska. What this legislation
does, it essentially is a solutions-based
piece of legislation that says: OK, we
are addressing these issues that have
been raised. Now we need to move for-
ward to capture the tremendous bene-
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fits for our country that this project
provides: big-time job creation and re-
ducing our dependance on Middle East-
ern oil.

How does the bill work? Specifically,
what it provides is that 60 days after
its passage, the pipeline is approved so
work can commence on the Keystone
XL pipeline. That means 20,000 jobs.
That means $7 billion in investment
starts right away.

Then, as to the Wyoming piece, the
State of Wyoming, together with EPA
and the Federal Government, works
through to reroute in Nebraska, so that
a portion of the pipeline is then ap-
proved once they have gone through
their process and decided on the route
that meets the concerns in Nebraska.

In essence, this legislation, again, it
is about addressing the concerns, solv-
ing the problem, and moving forward.
This incorporates the special legisla-
tion and the solution that has been put
forward by the State of Nebraska. It
incorporates it right into the bill and
enables us to move forward.

I have referenced the tremendous
benefits in terms of energy security, in
terms of job creation, in terms of work-
ing with our best friend and ally, Can-
ada, in reducing our dependence on o0il
from places such as the Middle East
and Venezuela.

But let me address one other point.
Another point that has been brought
up in opposition to the pipeline project
is that the production of oil in Canada,
in the oil sand region, produces CO,. So
that if this pipeline is built, some
argue then there will be more CO, re-
leased because of production in Canada
in the oil sands and that product com-
ing into the United States.

But, in fact, without this pipeline, we
will produce more CO,. The point, let
me underscore, is that this pipeline
project will actually produce less CO»
than we would otherwise produce with-
out the creation of the pipeline.

Why is that? Let me go through it. If
we do not have the pipeline, then in-
stead of bringing that product into the
United States, that product will still
be produced. The production will still
occur in Canada. But the pipeline, in-
stead of coming into the United States,
will be rerouted to the western border
of Canada, and it will be sent to China.

That means large oil tankers will be
hauling the product to refineries in
China. The refineries in China produce
higher emissions than our refineries.
Plus, we have those ships that produce
CO; as they haul all this product to the
Far East. Furthermore, since that sup-
ply is not coming to the United States,
we have to continue to import product
from the Middle East and also from
places such as Venezuela, as I men-
tioned.

In essence, we have supertankers
bringing that product to the United
States. So not only are we, in essence,
now hauling the equivalent of 700,000
barrels a day around the world in su-
pertankers and producing CO, emis-
sions there, we are also taking this
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product over to the Chinese refineries,
where they have higher emissions.

My point is, the oil sands are still
produced, are they not, under either
scenario? But without this pipeline, we
actually have higher CO, emissions on
a global basis. Again, it is about ad-
dressing all the concerns that have
been raised with this project, and it
does that. At the same time, we create
tens of thousands of jobs right off the
bat. We create hundreds of millions in
revenue for States and localities at a
time when they badly need it and,
again, we reduce our dependance on o0il
from parts of the world where it truly
is an issue for our country in regards to
energy security.

It is about common sense. It is about
addressing all the issues that have been
raised. I urge my colleagues to join me
and the 37 sponsors and cosponsors that
we already have on this legislation to
pass it and help put people back to
work, help get our economy going, and
help improve our national energy secu-
rity.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. MENENDEZ. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1414

Mr. MENENDEZ. Mr. President, I
come to the floor to speak to a bipar-
tisan amendment my colleague from I1-
linois, Senator KIRK, and I have of-
fered. We believe it is one of the most
critical issues facing our country in
terms of national defense and global se-
curity. We have come together to the
floor to speak about it.

One of the greatest threats—if not
the greatest—to the security of our Na-
tion and Israel is the concerted effort
by the Government of Iran to acquire
the technology and materials to create
a nuclear weapon that will do two
things:

First, we can be sure it will alter the
balance of power in the Middle East.

Second, altering the balance of power
with a nuclear Iran dedicated to the de-
struction of the State of Israel would
most certainly lead to hostilities—hos-
tilities that could spill over to engulf
the entire region and well beyond.

We cannot, we must not, and we will
not let that happen. But the clock is
ticking. Published reports suggest we
may be just a year away from Iran hav-
ing a nuclear weapon and the ability to
deliver that nuclear weapon to a tar-
get. To forestall this scenario and,
more importantly, to prevent it from
happening in the first place, we must
use all of the tools of peaceful diplo-
macy available to us. Simply put, we
must do everything in our power to
prevent Iran from obtaining a nuclear
weapon. I do not believe there is any-
one on either side of the aisle who dis-
agrees with that proposition.
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We come to the floor today to discuss
a bipartisan amendment I have offered
with my friend from Illinois, Senator
KIRK, to limit Iran’s ability to finance
its nuclear ambitions by sanctioning
the Central Bank of Iran, which has
proven to be complicit in Iran’s nuclear
efforts. This amendment will impose
sanctions on those international finan-
cial institutions that engage in busi-
ness activities with the Central Bank
of Iran.

This is a timely amendment that fol-
lows the administration’s own decision
last week designating Iran as a juris-
diction of primary money laundering.
In fact, the Financial Crimes Enforce-
ment Network of the Department of
the Treasury wrote:

The Central Bank of Iran, which regulates
Iranian banks, has assisted designated Ira-
nian banks by transferring billions of dollars
to these banks in 2011. In making these
transfers, the Central Bank of Iran at-
tempted to evade sanctions by minimizing
the direct involvement of large international
banks with both the Central Bank of Iran
and designated Iranian banks.

The Treasury Under Secretary for
Terrorism and Financial Intelligence,
David Cohen, has written this:

Treasury is calling out the entire Iranian
banking sector, including the Central Bank
of Iran, as posing terrorist financing, pro-
liferation financing, and money laundering
risks for the global financial system.

The administration’s own decisions
clearly show that Iran’s conduct
threatens the national security of the
United States and its allies, and the
complicit action of the Central Bank of
Iran, based on its facilitation of the ac-
tivities of the government, its evasion
of multilateral sanctions directed
against the Government of Iran, its en-
gagement in deceptive financial prac-
tices and illicit transactions, and, most
importantly, its provision of financial
services in support of Iran’s effort to
acquire the knowledge, materials, and
facilities to enrich uranium and to ul-
timately develop weapons of mass de-
struction, threatens regional peace and
global security.

We recently learned just how far
down the nuclear road Iran has come.
The International Atomic Energy
Agency’s report indicates what all of
us already suspected—Iran continues
to enrich uranium and is seeking to de-
velop as many as 10 new enrichment fa-
cilities; that Iran has conducted high-
explosives testing and detonator devel-
opment to set off a nuclear charge, as
well as computer modeling of the core
of a nuclear warhead; that Iran has en-
gaged in preparatory work for a nu-
clear weapons test; that an August
IAEA inspection revealed that 43.5
pounds of a component used to arm nu-
clear warheads was unaccounted for in
Iran; and that Iran is working on an in-
digenous design for a nuclear payload
small enough to fit on Iran’s long-
range Shahab-3 missile, a missile capa-
ble of reaching the State of Israel.

What more do we need to know be-
fore we take the next diplomatic step
to address the financial mechanism
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that is helping make Iran’s nuclear
ambitions a reality? These revelations,
combined with Iran’s provocative effort
in October to assassinate the Saudi
Ambassador to the United States, dem-
onstrate that Iran’s aggression has
taken a violent turn and that we have
every reason to believe that if Iran gets
a nuclear weapon, it may very well use
it, and use it against our ally, the
State of Israel.

This amendment will impose sanc-
tions on any foreign financial institu-
tion that engages in significant trans-
actions with the Central Bank of Iran,
with the exception of transactions in
food, medicine, and medical devices. It
recognizes the administration’s actions
last week pursuant to section 311 of the
PATRIOT Act designating the entire
Iranian banking sector as a primary
money laundering concern. It requires
the President to prohibit transactions
of Iranian financial institutions that
touch U.S. financial institutions.

To ensure that we don’t spook the oil
market, transactions with Iran’s Cen-
tral Bank in petroleum and petroleum
products would only be sanctioned if
the President makes a determination
that petroleum-producing countries
other than Iran can provide sufficient
alternative resources for the countries
purchasing from Iran and if the coun-
try declines to make significant de-
creases in its purchases of Iranian oil.

This bipartisan amendment has been
carefully drafted to ensure the max-
imum impact on Iran’s financial infra-
structure and its ability to finance ter-
rorist activities and to minimize the
impact on the global economy. Iran has
a history of exploiting terrorism
against coalition forces in Iraq, in Ar-
gentina, Lebanon, and even, in their
attempt to assassinate the Saudi Am-
bassador, in Washington. While Iran’s
drive to advance its nuclear weapons
program has been slowed by U.S. and
international sanctions, it clearly re-
mains undeterred.

Today, we take—hopefully today or
tomorrow when we vote on this amend-
ment—the next step in isolating Iran
politically and financially. I look for-
ward to continuing to work with my
colleagues on the other side and with
the administration to achieve this goal
and to also advance the legislation I in-
troduced earlier this year with many
others on both sides of the aisle—the
Iran, North Korea, and Syrian Sanc-
tions Consolidation Act, which has 80
bipartisan cosponsors at this point.
Our efforts to date have been trans-
formative. But just as Iran has been
prepared to adjust to the sanctions and
unanticipated loopholes, just as it has
been prepared to take advantage of
every loophole to circumvent the sanc-
tions and keep moving forward in its
effort to achieve a robust nuclear pro-
gram, we must be equally prepared to
adjust and adapt by closing each loop-
hole and stopping the regime’s nuclear
efforts. By identifying the Central
Bank of Iran as the Iranian regime’s
partner and the financier of its ter-
rorist agenda, we can begin to starve
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the regime of the money it needs to
achieve its nuclear goals.

I urge my colleagues to support this
bipartisan amendment that will go a
long way toward closing financial loop-
holes and helping prevent the Iranian
regime from moving its nuclear ambi-
tions to the weapons phase and closer
to the warhead of a missile.

We cannot, we must not, and we will
not allow Iran to threaten the stability
of the region and the peace and secu-
rity of the world. I appreciate the sup-
port of my distinguished colleague
from Illinois who is on the floor, who
has worked with us in this regard and
come to a common view and effort to
maximize the effect on Iran and mini-
mize the effect to both us and the glob-
al economy, and certainly urge passage
of this amendment.

The PRESIDING OFFICER. The Sen-
ator from Illinois is recognized.

Mr. KIRK. Mr. President, I rise in
strong support of the Menendez-Kirk
amendment. I particularly thank my
partner Senator MENENDEZ, a member
of the Banking Committee, who has
been a leader regarding Iranian terror,
proliferation of weapons of mass de-
struction, and repression of human
rights for 20 or 25 years now.

We are reaching a decisive point now
in the relations of Iran to other coun-
tries and, most importantly, to the
United States. I think this amendment
comes at one of the final hours of how
peaceful means and economic sanctions
can be used to avoid a conflict. That is
why it is so important for the Senate
to adopt the Menendez-Kirk amend-
ment, with the long-term goal of col-
lapsing the Central Bank of Iran, so
that country doesn’t produce nuclear
weapons that would destabilize the en-
tire Middle East. We launched this ef-
fort, along with Senator SCHUMER, par-
ticularly in August when we called on
our President to sanction the Central
Bank of Iran.

In these partisan times in which the
two sides are far apart on many issues,
we had 92 Senators—all but 8 Senators
signed the letter—saying: Collapse the
Central Bank of Iran and use this as a
tool in our diplomatic war chest to
make sure we can remove one of the
greatest dangers from the country,
from one of the most dangerous re-
gimes.

The record is pretty clear. The Inter-
national Atomic Energy Agency has
ruled on the subject of Iran. We re-
member the TAEA because they, with
regard to Iraq and the Saddam Hussein
weapons of mass destruction program,
were consistently correct and the Bush
administration was wrong. The IAEA
said in its intelligence estimate that
the threat was overstated in Iraqg. So
with that level of credibility, we should
listen to the IAEA on the subject of
Iran. There, they have been extremely
clear as well.

They have outlined how Iran has a
separate enrichment cycle, going way
above the enrichment of uranium nec-
essary to fuel a civilian reactor—>5 per-
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cent—now toward 20 percent, where
there is no civilian use, moving toward
the 98 percent needed to power a nu-
clear weapon.

They talked about undisclosed nu-
clear facilities, especially a brandnew
one, which appears to be the final cas-
cade necessary to enrich uranium to
bomb-grade material.

They most ominously talk about a
warhead of a particular weight that
would equate what would be in a nu-
clear weapon. Unlike a conventional
warhead, which basically has a spark
initiator and explosive material, this
warhead has an electric generator
aboard. That is only used to power and
initiate a nuclear explosion.

So it is clear from the statements of
the independent United Nations agency
that Iran—a signatory on the Nuclear
Non-Proliferation Treaty—is violating
its obligation and is creating, as fast as
it can, a nuclear weapons program.

We also know that Iran has become
the first space-bearing nation of the
21st century and that, unlike the North
Koreans, who have failed in space
launch time after time, Iran was able
to orbit the Omid satellite aboard the
Safir rocket and is the first nation to
be able to accomplish that techno-
logical fete in this century. If you can
orbit anywhere over the Earth, you can
deorbit over the Earth—an ominous
sign for the future of Saudi Arabia,
Iraq, our allies in Turkey, but espe-
cially our friends in Israel, and, in the
long term, the United States.

The record of Iran with regard to its
own citizens shows the character of its
government. Long ago, we knew about
330,000 Baha'’i citizens of Iran who have
been forced to register their addresses,
whose kids have all been kicked out of
universities, and whose families are
not allowed any contracting with the
Government of Iran. The bureaucratic
mechanisms of Kirstallnacht have
formed. We have seen this movie in a
different decade, wearing different uni-
forms, in a different country, but the
ominous signs are that it may turn out
in the same way.

Many people on the international
committee know about Neda, who was
protesting the stealing of an election
in Iran, and of her death simply for
protesting that stolen election. We
know about Hossein Ronaghi, the first
blogger, who called for tolerance in
Iran, who is now languishing in Evin
prison. We know about Nasrin
Sotoudeh, age 48, mother of two, whose
sole crime was representing Shirin
Ebadi, a Nobel laureate, and how she
was thrown in jail.

Beyond the nuclear program, beyond
the missile program, beyond the re-
pression of human rights in the coun-
try, we know about Iran’s long record
of terror; that Iran is the paymaster
for Hezbollah. We have known that for
a long time. They have tortured the
poor country of Lebanon. But in some
sense, there was a symmetry. We un-
derstood how this Shiite power would
support a Shiite sect in Lebanon even
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though they spoke Arabic. But then,
over the last decade, they jumped the
Shiite-Sunni divide, and they also
backed a new terror group called
Hamas that was trying to surround our
allies in Israel with missiles and the
terror necessary to extinguish the Jew-
ish people and the Jewish State.

We know how the Iranian regime is
now one of the central pillars of the
Syrian dictatorship and how, as that
dictatorship hangs onto power, it is
somewhat on the back of Iranian
money and Iranian weapons and exper-
tise that allows them to repress their
own people. Most recently, on the back
of a bipartisan certification that Iran
supports terror from President Reagan,
President Bush, President Clinton,
President Bush, and President Obama,
we have seen a higher level of irrespon-
sibility on behalf of the Iranian re-
gime.

According to our own Attorney Gen-
eral, the head of the Iranian Revolu-
tionary Guard’s Quds Force, Suliman,
tried to contact and hire a Mexican
drug cartel—one of the most dan-
gerous, the Zetas—to assassinate the
Saudi Arabian Ambassador to the
United States at a Georgetown res-
taurant. It was only because the in-
competent Iranians hired a DEA agent
in Mexico that we found out about this.
They would have, had they been able to
accomplish their goals, lit off a car
bomb in Washington, DC, paid for by
the Government of Iran and briefed all
the way to the top level of their gov-
ernment.

Today, we find—after they had their
Basij radical young person’s movement
overrun the British Embassy, seizing
classified documents and holding, for a
time, 50 British personnel—shades of
the 1979 hostage crisis, when for 440
days Iranian radicals held Americans.
Our allies in the United Kingdom have
now made the decision to remove all
Iranian diplomats from the TUnited
Kingdom.

We have seen other calls, brave calls,
of allied action. A man I admire great-
ly, the President of France, President
Sarkozy, has called for seizing all pur-
chases of Iranian oil. He has publicly
called for the collapse of the Iranian
Central Bank.

So it is with this level of irrespon-
sibility—on nuclear technology, on
missiles, on the repression of human
rights, on the support of terror, on the
plot to kill Americans inside Wash-
ington, DC, and the overrunning of an
embassy of our closest ally in Europe,
the United Kingdom—that we come
forward with the bipartisan Menendez-
Kirk amendment.

What does this amendment do? It ba-
sically says, in part, if you do business
with the Central Bank of Iran, you can-
not do business with the United States
of America. It forces financial institu-
tions and other businesses around the
world to choose between the small and
shrinking $300 billion economy of Iran
and the $14 trillion economy of the
United States. In that contest, we all
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know how just about everyone will
choose, and we wish that choice to be
made. We seek to break the stable fi-
nancial intermediary in between Ira-
nian o0il contracts and the outside
world so that it will just be easier to
buy oil from elsewhere and, working
with our allies, to make that oil more

plentiful.
We realize the concerns with this
amendment. Some have said this

amendment comes too quickly; that it
is too soon. So that is where Senator
MENENDEZ and I have agreed, working
with the administration, to give time
and flexibility. Under this amendment,
nothing happens right away. Several
weeks and several months go by before
any action is required. That is intended
as a signal to oil markets that this re-
quirement is coming, that we seek for
them, as our allies—for example, in
Japan or South Korea or in Turkey—to
wind up their current contracts and
supplies and meet their needs by other
means.

By the way, other means are coming.
We are expecting Libyan production to
double. We are also expecting Iraqi pro-
duction to go way up. Of course, we
know the swing production of Saudi
Arabia—no love lost toward the Ira-
nians after having tried to Kkill their
ambassador here. We will be working
with the oil suppliers to make sure
that everyone’s needs are met while
funding to the Iranian regime is slowly
choked off.

We also provide two waivers in this
amendment—and this is very impor-
tant—at the request of the administra-
tion. We say if there is a temporary re-
striction of oil supply, this amendment
can be suspended for a time. If there is
some unforeseen national security dis-
aster, some real problem the President
can see, he has that flexibility.

But the general picture is this: The
Central Bank of Iran, the heart and fi-
nancial soul of a web of terror, of nu-
clear production, of human rights
abuse, and the oppression of other peo-
ple—principally in Syria—is no longer
acceptable to the international com-
munity, and so this regime should op-
erate without the benefit of funding
from the international community.

I think this amendment is one of the
last best hopes for peace and to bring
effective economic sanctions to bear so
that a burden doesn’t fall on our
friends in Saudi Arabia or our allies in
Israel to do the far more tough mili-
tary work that may be required to re-
move this common danger.

Many people say we can’t convince a
country that is on a nuclear weapons
course to reverse course. I say, well, we
show our ignorance of history because
we saw the Argentines give up a nu-
clear program, the Brazilians, and like-
ly the South Africans detonated a
weapon and then decided to give up
their program. In Kazakhstan and
Ukraine, nuclear weapons were given
up. In Libya, nuclear weapons were
given up. With effective pressure, my
hope is that it can happen here.
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We know President Ahmadinejad is
not popular. We know the regime in
general does not enjoy the support es-
pecially of its younger citizens. We
know at least half of Iranians, in a sto-
len election, voted for the other guy
who was not allowed to take power.

So this amendment comes forward
with a solid bipartisan pedigree. It has
been endorsed specifically by Senators
LIEBERMAN, SCHUMER, KYL, FEINSTEIN,
GILLIBRAND, MANCHIN, NELSON of Flor-
ida, NELSON of Nebraska, STABENOW,
and HELLER under the leadership of
Senator MENENDEZ and myself. For us,
it gives time for the oil markets to ad-
just and unhook from Iran. It gives
flexibility to the administration. But,
most importantly, it helps us deal in
an economic and diplomatic way with
one of the greatest dangers to our soci-
ety.

We think about the future ahead, and
some people say this amendment could
cause some disruption in oil markets.
Yes, we are asking countries to unhook
from the terror regime in Iran. But
just think about the instability that
would come if military conflict broke
out between Iran and Israel or worse if
nuclear weapons were loosed from Iran
in the Middle East. If we do nothing, as
soon as 2 years from now we could have
a detonation of an Iranian nuclear
weapon in the Middle East. If we show
weakness and a lack of resolve, then
countries in that region will decide
they need nuclear weapons programs of
their own. We will give birth to the
Saudi nuclear weapon program, the
Egyptian nuclear weapon program, and
others.

This amendment is an attempt to
make sure that for young Americans
the 21st century is not the most dan-
gerous century they will face, and to
use the full economic weight of the
United States, working with our allies,
to remove what is the greatest emerg-
ing danger.

I think Senator MENENDEZ is living
in the spirit of those who watched the
1930s and worried about when America
slept. Well, we are not asleep. We know
exactly what is happening. By decisive
bipartisan action of the Senate, we are
bringing the best pressure to bear, of
nonmilitary means, to make sure our
kids inherit a much safer 21st century.

With that, I commend my partner in
this effort, and I urge the Senate to
adopt the Menendez-Kirk amendment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. SCHUMER. Mr. President, first, I
rise in full support of this amendment,
and I thank Senator MENENDEZ for his
leadership on this issue, which dates
from a long time back, and Senator
KIRK, who has really lit a flame of con-
cern under this body about this issue,
and justifiably so. They have done a
great job, and I thank both of them for
their strong efforts.

I believe when it comes to Iran we
should never take the military option
off the table, but I have long argued
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that economic sanctions should be
tried first and could be actually very
effective in choking Iran’s nuclear am-
bitions before any military option need
be considered. But they have to be done
strongly, they have to be done well,
and they have to be done toughly.

BEarlier this month, the report on
Iran’s nuclear program by the IAEA
was alarming and proved beyond a
shadow of a doubt that, despite the
lies—and there is no other word to
use—by the Iranian Government, they
are developing a nuclear weapon. Ac-
cording to recent reports, Iran could
have at least one workable nuclear
weapon within a year and another
maybe 6 months after that.

The new information shows that Iran
has been working relentlessly to ac-
quire the capability to produce a nu-
clear weapon. Additionally, the TAEA
report details a highly organized pro-
gram dedicated to acquiring the skills
necessary to produce and test a bomb.

So I say to America and the world:
Enough is enough. The extreme and
dangerous leader of the Government of
Iran, Mahmoud Ahmadinejad, must be
held accountable. One of our greatest
problems that we will live with for dec-
ades is a nuclear Iran. We do not want
to look back and say: If we were only
a little quicker, a little stronger, a lit-
tle tougher, we might have prevented
it. The Iranians, when they see they
might face real economic punishment
if they proceed in developing nuclear
weapons, have turned back in the past,
and they will do that again.

We have begun to impose economic
sanctions, and I salute the President,
who has worked very hard on this
issue. I have talked with him on this
issue. I know he believes in it strongly.
I know the President knows the danger
of a nuclear Iran and is working very
hard in that regard. But every time we
find ways to impose economic sanc-
tions that have real teeth against Iran,
they try to find a way around it. Our
job is to move quickly and to plug
those loopholes.

We have sanctioned Iranian banks
and pretty much prevented them from
doing what we don’t want them to do.
According to all reports, it has had a
real effect on the Iranian National
Guard and on the economy of Iran
itself. But the Iranian Government has
now tried to move through the Central
Bank of Iran. It has been heavily in-
volved in terrorism and the financing
of nuclear and conventional weapons
technology. The Central Bank has
played a critical role in helping other
Iranian banks circumvent our effective
financial sanctions.

To close 10 holes but leave 1 open will
not achieve our goal, and the last re-
maining open hole through which fi-
nancial commerce can flow into Iran
for prohibited activities is the Central
Bank of Iran. The threat of sanctions
against the Central Bank will frighten
Iran. It might make them think twice
before they proceed in developing this
nuclear weapon because they will pay
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real economic consequences that will
hurt the Iranian regime and its hench-
men, above all, and will, unfortunately,
hurt the Iranian people as well. But
there is no choice in this matter.

So we must strengthen the Presi-
dent’s hand as he continues to work to
build an international coalition deter-
mined to prevent the rise of a nuclear
Iran. By giving the administration the
capability to impose crippling sanc-
tions on Iran should they continue
with their nuclear weapons program,
Congress is putting forth a tough and
smart plan to address the real threat
Iran poses to the United States and our
allies and, of course, Israel.

This amendment will do three impor-
tant things to strangle Iran’s ability to
continue with its nuclear weapons pro-
gram. First, it will freeze the assets of
Iranian financial institutions that
come under U.S. jurisdiction. Second,
it would prevent the maintenance in
America of correspondence accounts by
foreign financial institutions con-
ducting significant petroleum-related
transactions with Iran’s Central Bank.
And lastly, it would urge the President
to undertake a diplomatic initiative to
wean other nations off Iranian crude.

The amendment supports the admin-
istration’s actions last week desig-
nating the entire Iranian banking sys-
tem as a threat to government and fi-
nancial institutions because of Iran’s
illicit activities, including its pursuit
of nuclear weapons and its support of
terrorism.

Senators KIRK and MENENDEZ have
done an excellent job in crafting a
comprehensive plan, a smart plan, a
tough plan, to arm the administration
with the tools it needs to put a stop to
Iran’s nuclear rogue program. I have
optimism that this will have a real ef-
fect and could indeed deter Iran if we
move, and move quickly.

I urge my colleagues to support this
amendment.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. CARDIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CARDIN. Mr. President, I rise in
support of the amendment offered by
our colleagues, Senators MENENDEZ and
KIRK, and I thank them for their lead-
ership on this issue. To me, this is an
extremely important amendment that
I hope will get the support of all the
Members of the Senate. It tightens the
restrictions we already have against
Iran.

I compliment the Obama administra-
tion for the work they have done inter-
nationally by expanding the sanction
against Iran and against Iran’s petro-
leum and petrochemical industries. It
has been effective, because we have
gotten other countries to follow the
leadership of the United States.
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I think everyone in this body under-
stands the risks of Iran to the security
of not only its region but the entire
world. Iran is a very dangerous nation.
It has ambitions to spread terrorism in
the region and to affect U.S. interests.
It is for that reason that we cannot
allow Iran to become a nuclear weap-
ons state. Our most effective way to
deal with this is to isolate Iran and to
make sure the sanctions that are im-
posed actually will accomplish the ob-
jective of penalizing the country but
not the individual people of Iran.

The amendment offered by Senator
MENENDEZ and Senator KIRK would
allow us to expand the sanctions
against Iran to the Central Bank of
Iran. The amendment requires the
President to prohibit all transactions
and property and interest in property
of the Iranian financial institutions
that touch U.S. financial institutions,
and to prohibit the maintenance of cor-
respondence or payable-through ac-
counts by foreign banks that have con-
ducted financial transactions with the
Central Bank of Iran.

What does that mean? It means we
are trying to put the sanctions where
they will have the most impact, and
that is on the financial system of Iran
itself. The Iranian Central Bank de-
pends upon other banks around the
world, and this amendment would
allow us to have an effective way to
isolate the Central Bank of Iran, put-
ting additional focus on the Iranian
policies that have violated the United
Nations’ resolutions.

Iran has violated their commitments.
They violated their commitments as
they relate to their nuclear programs.
They haven’t complied with agree-
ments they have entered into. It is im-
portant that the international commu-
nity stand united. This is important
for the stability of the region, it is im-
portant for the security of Israel, our
closest ally in that region, it is impor-
tant for the Arab states that have
talked to us about the danger of Iran,
it is important for U.S. interests. So it
is important that we get this moving.

Iran’s complete disregard for its obli-
gations under the Nuclear Non-
proliferation Treaty and its directives
of the multiple U.N. Security Council
Resolutions belies the government’s
continued insistence that its nuclear
program is one based upon its energy
needs. It is not based upon its energy
needs. It is trying to become a nuclear
weapons state, something we must
make sure does not occur.

We need to take all steps we can in
order to deny Iran the ability to have
international legitimacy while they
are violating their international com-
mitments. This amendment continues
the U.S. leadership on this issue and
follows up on the work our Nation has
done in getting international support
to make clear to Iran that if they con-
tinue along these policies of violating
their international commitments, they
are going to continue to be isolated
and it is going to affect the economy of
their nation.
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I urge my colleagues to support the
amendment.

Mr. President, I yield the floor and I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SESSIONS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SESSIONS. I would ask that I be
notified after 10 minutes.

The PRESIDING OFFICER. The
Chair will do so.

AMENDMENT NO. 1274

Mr. SESSIONS. Mr. President, I have
offered an amendment that clarifies—
although that is not exactly the right
word—the fact that an unlawful com-
batant or a combatant who is held by
the U.S. military for being an enemy of
the United States, a combatant against
the United States, or an unlawful com-
batant, is not therefore entitled to be
released if the U.S. military or the ci-
vilian courts choose to prosecute him
and he is acquitted or after he serves
his sentence but before hostilities have
ended. These are entirely different
matters.

There are two questions: Are you an
enemy combatant of the United
States? These are the kinds of pris-
oners of war in World War II, Germans,
for example, who were Kkept in
Aliceville, AL. They stayed in a pris-
oner-of-war camp until the war was
over, and they went home. They didn’t
violate the rules of war; they weren’t
prosecuted for any crimes. They simply
were not released so that they could go
and rejoin the battle in an attempt to
kill more American service men and
women. But they were lawful. They
wore uniforms, they complied with the
rules of war, and they were not able to
be prosecuted.

But when a person sneaks into the
country with an intent to murder
women and children and innocent non-
combatants, does not wear a uniform,
and violates other provisions of the
rules of war, then they can be not only
held as a combatant but they can be
held and tried for commission of
crimes against the United States. That
is the classic standard of the law of
war.

I believe it is clear that if a person is
captured and tried for a crime and,
let’s say, acquitted—whether in a civil-
ian court or a military commission—
they are not entitled to be released. To
that end, I would quote a number of
statements to that effect. But I believe
the legal system would be a lot better
off if we spoke clearly on that matter
today so there is no doubt whatsoever.

President Obama, on May 21, 2009,
said this:

But even when [the prosecution] process is
complete, there may be a number of people
who could not be prosecuted for past crimes,
but who nonetheless pose a threat to the se-
curity of the United States.
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In other words, they remain pris-
oners of war who are likely to join the
enemy if they are released. He goes on
to say:

These are people who, in effect, remain at
war with the United States. As I said, I am
not going to release individuals who endan-
ger the American people.

I think that is consistent with all
rules of war, and I think the President
was right in that statement.

Attorney General Eric Holder, in No-
vember of 2009, before the Judiciary
Committee, said:

I personally think that we should involve
Congress in [ensuring that the Executive
Branch has the authority to make that deci-
sion], that we should interact with . . . this
committee in crafting a law of war detention
process or program.

In other words, he was calling on us
to work with them in developing stat-
utes. But, historically, I think the law
is clear at any rate.

Jeh Johnson, General Counsel to the
Department of Defense, who came from
the New York Times as general counsel
for the New York Times—not a career
Department of Justice defense attor-
ney—said this before the Senate Armed
Services Committee:

The question of what happens if there’s an
acquittal is an interesting question ... I
think that as a matter of legal authority, if
you have the authority under the laws of war
to detain someone, and the Hamdi decision
said that in 2004, that is true irrespective of
what happens on the prosecution side . . . as
a matter of legal authority, I think we have
law-of-war authority, pursuant to the au-
thority Congress granted us with AUMF, as
the Supreme Court interpreted it, to hold
that person provided they continue to be a
security threat, and we have the authority in
the first place.

So, again, he is saying if they are not
convicted, they can still be held if they
continue to be a threat.

Secretary of State Hillary Clinton on
“Meet the Press’” November of last
year:

MR. GREGORY: But my question is, are we
committed with these terror suspects that if
they are acquitted in civilian courts, they
should be released?

SECRETARY CLINTON: Well, no. . . .

Senator JACK REED, our West Point
graduate and a member of the Armed
Services Committee—I am proud to
serve with my Democratic colleague—
this is what he said the November be-
fore last:

There are no guarantees [of conviction],
but under basic principles of international
law, as long as these individuals pose a
threat, they can be detained, and they will.

. I do not believe they will be released
. under the principle of preventive deten-
tion, which is recognized during hostilities.

I believe this is legislation that
would do nothing more but, impor-
tantly, will affirm the classical under-
standing of our laws of war, and as a
result, the people who are charged can
be tried, and if they are not convicted
of a crime, they can still be detained.

I would note that an individual
American soldier or German soldier or
Japanese soldier who is lawful and re-
leased has a duty to report back to
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their military unit and commence hos-
tilities until the war is over.

Senator GRAHAM is here, a current
JAG officer in the U.S. Air Force who
has studied these matters very closely
and has been engaged in this debate so
eloquently. I am delighted to have him
here and to have his support on this
amendment. Perhaps he has some com-
ments?

Mr. GRAHAM. Perhaps the Senator
will yield for a question?

Mr. SESSIONS. I will be pleased to.

Mr. GRAHAM. As I understand the
purpose of this amendment, it is basi-
cally to have the Congress on record
for the concept that once you are de-
termined to be an enemy combatant, a
part of the enemy force, there is no re-
quirement to let you go at any certain
time because in war it would be silly to
let an enemy prisoner go back to the
fight for no good reason.

As the Senator has indicated, in the
law of war, you can be prosecuted for a
war crime. You could be taken to a
Federal court and prosecuted for an act
of terrorism, but if you are acquitted,
that is not an event that would require
us to release you if the evidence still
exists that you are a threat to the
country and part of the enemy forces;
is that correct?

Mr. SESSIONS. That is correct.

Mr. GRAHAM. What I would like my
colleagues to understand is that no
German prisoner in World War II had
the ability to go to a Federal judge and
say: Let me go.

If you had brought up the concept in
World War II that an American citizen
who was collaborating with the Nazis
could not be held as an enemy combat-
ant, you would have been run out of
town.

Does the Senator agree with me that
in every war we have fought since the
beginning of our Nation, unfortu-
nately, there have been episodes where
American citizens side with the
enemy?

Mr. SESSIONS. That is certainly
true.

Mr. GRAHAM. Does the Senator
agree with me that our Supreme Court,
as recently as about 3 to 4 years ago,
affirmed the fact that we can hold our
own as enemy combatants when the
evidence suggests they have joined
forces with the enemy? That is the
law?

Mr. SESSIONS. That is the law as I
understand it.

Mr. GRAHAM. Does my colleague
agree with me that makes perfect
sense, that an American who helps the
Nazis has committed an act of war, not
a common crime?

Mr. SESSIONS. That is correct.

Mr. GRAHAM. Does he agree with me
that our courts understand that when
an American citizen collaborates with
an enemy of our Nation, that is an act
of war by that citizen against his own
country and the law of war applies, not
domestic criminal law?

Mr. SESSIONS. I certainly agree
with the Senator that an American cit-
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izen can join in a war against the
United States.

Mr. GRAHAM. And they can be treat-
ed as an enemy combatant in accord-
ance with our laws?

Mr. SESSIONS. That is correct.

Mr. GRAHAM. And the law of war al-
lows the following: trial or detention
or both. Is that correct?

Mr. SESSIONS. That is correct.

Mr. GRAHAM. You can be held as an
enemy combatant without trial?

Mr. SESSIONS. That is correct.

Mr. GRAHAM. There is no require-
ment in international law to prosecute
an enemy prisoner for a crime?

Mr. SESSIONS. Absolutely. It is up
to the detaining authority whether
they believe a person has committed a
crime.

Mr. GRAHAM. Does the Senator
agree with me that we do not want to
start the practice in the United States
that everybody we capture as an enemy
prisoner is automatically a war crimi-
nal because that could come back to
haunt our own people in future wars?

Mr. SESSIONS. Absolutely.

Mr. GRAHAM. That we should re-
serve prosecution for a limited class of
persons among enemy prisoners?

Mr. SESSIONS. That is correct.

The PRESIDING OFFICER (Mr.
CARDIN). The Senator has consumed 10
minutes.

Mr. GRAHAM. I ask unanimous con-
sent to have 1 more minute.

The PRESIDING OFFICER. The
Chair was informing the Senator that
10 minutes has elapsed.

Mr. SESSIONS. I asked to be in-
formed at 10. I see Senator SANDERS is
here.

Mr. GRAHAM. Let’s just logically
walk through this. In every war in
which America has been involved,
American citizens unfortunately have
chosen at times to side with the
enemy. Our courts say the executive
branch can hold them as enemy com-
batants, and the purpose is to gather
intelligence. Does the Senator agree
with that?

Mr. SESSIONS. That is a very impor-
tant purpose of that.

Mr. GRAHAM. The Senator has been
a U.S. attorney; is that correct?

Mr. SESSIONS. That is correct.

Mr. GRAHAM. Does criminal law
focus on intelligence gathering?

Mr. SESSIONS. Absolutely not. It fo-
cuses on punishment for a crime al-
ready committed, normally.

Mr. GRAHAM. Does the Senator
agree that holding an enemy prisoner—
one of the benefits of capturing some-
one is gathering intelligence?

Mr. SESSIONS. Absolutely.

Mr. GRAHAM. Does the Senator
agree that our criminal system is not
focused on that?

Mr. SESSIONS. Absolutely. In fact,
we specifically tell people arrested that
they have a right not to provide any
intelligence, and it indicates it is
clearly not the primary function.

Mr. GRAHAM. Does the Senator
agree with me that if this Congress
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chose to change the law and say that
an American citizen who has associ-
ated himself with al-Qaida cannot be
interrogated for intelligence-gathering
purposes, we would be less safe?

Mr. SESSIONS. Absolutely.

Mr. GRAHAM. And that would be a
change in the law as it exists today.

Mr. SESSIONS. Absolutely.

Mr. GRAHAM. Does the Senator
agree with me that his amendment
that says you can be acquitted but still
be held as an enemy prisoner is con-
sistent with the law today?

Mr. SESSIONS. I certainly believe it
is.

Mr. GRAHAM. I thank the Senator
for offering this amendment.

To my colleagues, we are trying to
fight a war, not a crime, within the
value systems of being the United
States, being the champion of the free
world. I do not believe in torturing peo-
ple, but I do believe—does the Senator
agree with me that when it comes to
interrogating people, sometimes the
best tool is time?

Mr. SESSIONS. Absolutely. Someone
may not be willing to talk today, but
as time goes by they might be willing
to completely change and be forth-
coming.

Mr. GRAHAM. Does the Senator
agree with me that we gathered good
intelligence over time from people held
at Guantanamo Bay?

Mr. SESSIONS. That is certainly
true.

Mr. GRAHAM. Without water board-
ing them?

Mr. SESSIONS. Absolutely.

Mr. GRAHAM. My point to my col-
leagues—and 1 enjoyed this discus-
sion—is that if you take the ability to
hold someone as an enemy combatant
off the table, you cannot interrogate
them for intelligence-gathering pur-
poses, and if you put a time limit on
how long you can hold them, you de-
feat the purpose of gathering intel-
ligence. Does the Senator agree with
that?

Mr. SESSIONS. Absolutely. That
would undermine one of the functions
of the U.S. military in dealing with en-
emies of the state.

Mr. GRAHAM. Does my colleague
also agree that in this war, we provide
a due process unlike any other war in
the past?

Mr. SESSIONS. There is no doubt. No
war has ever been lawyered to the de-
gree this has.

Mr. GRAHAM. Does the Senator
agree with me that every enemy com-
batant, citizen other otherwise, held at
Guantanamo Bay or captured in the
United States has their day in Federal
court through habeas proceedings?

Mr. SESSIONS. They do, and to a
large degree that is different from any
other war in our history.

Mr. GRAHAM. We never had, in the
history of other wars, a Federal judge
determining whether the military has
the ability to determine whether some-
one is an enemy combatant, but we
have that in this war. Does the Senator
agree with that?
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Mr. SESSIONS. Absolutely.

Mr. GRAHAM. Does the Senator
agree that the government has to prove
to an independent judge by a prepon-
derance of the evidence that the person
is a member of al-Qaida involved in
hostilities?

Mr. SESSIONS. Yes.

Mr. GRAHAM. So everybody held
after judicial review for the first time
in the history of warfare.

Does the Senator agree with me that
the annual review process that we have
created by this law, this bill, the De-
fense Authorization Act, is something
we have not done in other wars?

Mr. SESSIONS. We have not done
that before, yes.

Mr. GRAHAM. Every detainee not
only gets their day in Federal court,
the government must prove they have
a solid case to hold them as an enemy
combatant, and everyone gets a yearly
review as to whether they are a con-
tinuing threat?

Mr. SESSIONS. I believe so, yes, con-
sistent with the language in the recent
Supreme Court opinions—recent opin-
ions—and perhaps it even goes further
than what the Supreme Court requires.

Mr. GRAHAM. Is the Senator famil-
iar with competency hearings in the ci-
vilian court?

Mr. SESSIONS. Yes.

Mr. GRAHAM. In our civilian law, we
can hold people who are a danger to
themselves or others without a trial
but with judicial oversight; is that cor-
rect?

Mr. SESSIONS. That is done every
day, yes, with judicial oversight.

Mr. GRAHAM. Would the Senator
agree with me that it is very smart to
evaluate whether we should allow
someone to be let go and intelligence
professionals should be able to make
that decision as to whether the indi-
vidual is a military threat, that that is
a logical process?

Mr. SESSIONS. Absolutely it is. And
just for the fact of my amendment, it
does not require people to be held. It
only gives the government the author-
ity to do so if they deem it appropriate
for the defense of America.

Mr. GRAHAM. Does my colleague
agree with me that the recidivism rate
of people we are releasing from Guan-
tanamo Bay has gone up?

Mr. SESSIONS. Yes. It is extraor-
dinarily disappointing, actually, and
against projections of many of those
advocating for early release.

Mr. GRAHAM. Some of these people
have gone back to fighting and killed
American soldiers?

Mr. SESSIONS. They certainly have.

Mr. GRAHAM. Does the Senator
agree with me that the dangers our Na-
tion faces do not justify changing ex-
isting law, denying this country the
ability to gather intelligence even
against an American citizen joined
with al-Qaida, that that would be an
unwise decision given the dangers
we’re facing?

Mr. SESSIONS. Yes.

Mr. GRAHAM. Does he agree with me
that we need a legal system that un-
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derstands the difference between fight-
ing a war and fighting a crime?

Mr. SESSIONS. So well said. I agree.

Mr. GRAHAM. I thank the Senator.

Mr. SESSIONS. Mr. President, with
regard to the question of citizenship, I
would just say to my colleague that
this in no way deals with that. What-
ever the courts, whatever the bill and
other laws say about citizenship will
apply here. It does not change that sta-
tus at all. I do believe the legislation is
clearly consistent with the statements
and testimony of President Obama; At-
torney General Eric Holder; Jeh John-
son, counsel of the Secretary of De-
fense; Secretary of State Clinton, and
others.

I urge acceptance of my amendment
and yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

AMENDMENT NO. 1078 WITHDRAWN

Mr. LEVIN. Mr. President, I ask
unanimous consent that the Cardin
amendment, No. 1073, be withdrawn.
That has the approval of the sponsor of
the amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Vermont.

Mr. SANDERS. Mr. President, I want
to say a word about two amendments I
have offered, both of which I think are
important and both of which should be
agreed to.

As I think you know, this country
has a recordbreaking deficit and a $15
trillion national debt. What many peo-
ple do not know is that one of the rea-
sons our deficit is as high as it is is be-
cause there is a significant amount of
fraud from defense contractors who sell
their products to the Department of
Defense.

I think the American people are very
clear that when we pay one dollar for a
product that goes to our military, we
want to get one dollar’s worth of value;
that we do not want to see the tax-
payers of this country or the Depart-
ment of Defense ripped off because of
fraudulent contractors. Unfortunately,
fraud within the DOD in terms of pri-
vate contractors is widespread.

During the last number of years, we
have seen company after company en-
gaged in fraud, including some of the
largest defense contractors in the
United States. For example, Lockheed
Martin, the largest defense contractor
in our country, in 2008 paid $10.5 mil-
lion to settle charges that it defrauded
the government by submitting false in-
voices on a multibillion-dollar contract
connected to the Titan IV space-launch
vehicle program. That did not seem to
sour the relationship between Lock-
heed and the DOD, which gave Lock-
heed $30.2 billion in contracts in fiscal
year 2009—more than ever before. One
of the patterns we see is that a com-
pany gets convicted or reaches a settle-
ment with regard to charges of fraud,
but next year they continue to get very
significant contracts.

In another case regarding one of the
very large defense contractors, Nor-
throp Grumman paid $62 million in 2005
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to settle charges that ‘‘it engaged in a
fraud scheme by routinely submitting
false contract proposals’” and ‘‘con-
cealed basic problems in its handling of
inventory, scrap and attrition.” De-
spite that serious charge of pervasive
and repeated fraud, Northrop Grum-
man received $12.9 billion in contracts
the following year, 16 percent more
than the year before.

It seems clear to me that we need to
do a much better job in terms of at-
tacking fraud within the Department
of Defense. Several years ago, I offered
an amendment—which was passed—
which provided that the DOD list vir-
tually all of the fraud committed with-
in the DOD. We have that report, and it
is rather astounding. People should
read it. Right now what this amend-
ment does is it says to the DOD: Get
your act together, hire the necessary
well-trained staff so they are moni-
toring the contracts and making sure
we do not continue to see the pervasive
amount of fraud committed against the
taxpayers of this country or the De-
fense Department. I would hope very
much that amendment gets widespread
support and that we see it passed.

There is another amendment we have
offered, which I think is equally impor-
tant, and that deals with making sure
the Department of Defense—which
turns out to be the largest single con-
sumer of energy in the United States of
America. Obviously, the Department of
Defense has huge resources, controls
huge numbers of buildings, has enor-
mous aircraft, and so forth and so on.
It is by far the single largest consumer
of energy in the United States, ac-
counting for approximately 90 percent
of Federal energy consumption, with
an annual energy cost of up to $18 bil-
lion. So the Department of Defense
spends $18 billion on energy costs
alone. I think, in recent years, the De-
partment of Defense has understood
the importance of trying to move to-
ward energy efficiency in terms of sav-
ing energy, but we have a long way to
g0.
The major program to help cut en-
ergy consumption and costs at our
military bases is called the Energy
Conservation Investment Program.
This is a very important program, al-
though a relatively small program.
This program has operated for more
than 10 years, helping to invest in pro-
grams for more energy-efficient light-
ing, for example, at an Air Force base
in Alaska, geothermal heating at Fort
Knox Army Base in Kentucky, wind
turbines for an Army base in Arizona,
and solar power for the Air Force in
Colorado.

Historically, according to the De-
partment of Defense, every $1 used by
the Energy Conservation Investment
Program yields $2 in savings. We invest
in energy efficiency; we invest in sus-
tainable energy. For every $1 invested,
we save $2. This makes it a very posi-
tive program for the DOD. Some
projects, such as energy efficiency im-
provements at a Navy base in Cali-
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fornia, achieve greater than $15 in sav-
ings for every $1 invested.

The Department itself, the DOD, has
stated this program achieves ‘‘long-
term public benefits by investing in
technologies that increase economic ef-
ficiency and health benefits, build new
sources of renewable energy, enhance
job creation/retention, improve mili-
tary facilities, and improve the quality
of life for our troops and their fami-
lies.”

Unfortunately, the authorization for
this program in the current Defense
authorization bill is $135 million, a rel-
atively small amount of money for a
Department of Defense which spends
about $18 billion every year on energy.
I think what we want to see is, A, the
DOD save money through energy effi-
ciency and sustainable energy and, sec-
ondly, become a model for the country
as we attempt to break our dependence
on fossil fuel, foreign oil, and we at-
tempt to cut back on greenhouse gas
emissions.

I can tell you that in the State of
Vermont, we have our National Guard
base, where we have worked with them
to install a major solar installation
which will pay a significant part of
their electric bill. Frankly, I would
like to see this done on National Guard
bases all over the country and to the
Active-Duty structures as well.

The bottom line is, we are currently
spending about $135 million, a rel-
atively small amount of money com-
pared to the $18 billion energy bill run
up by the DOD. What this amendment
would do is increase the authorization
for the Energy Conservation Invest-
ment Program to $200 million, up from
$135 million—not anywhere near as
much as I think we should be doing,
but it is a step forward in helping the
Department of Defense save money on
their energy bill, break our dependence
on foreign oil, and help us cut green-
house gas emissions.

We know there remain many worthy
projects at our military bases that
have not yet been funded at today’s
funding levels that could be funded if
my amendment were to pass. The
amendment is fully offset and paid for
by reducing expenditures on construc-
tion at overseas’ bases, while still leav-
ing nearly $300 million in funding for
that purpose. I think that is a decent
offset.

I applaud the Department of Defense
and the military for the strides they
have made so far in investing in energy
efficiency and renewable energy. There
are some wonderful projects going on
all over this country—in fact, all over
the world—under the DOD, and they
deserve credit for that. They can and
should be a leader for our country, but
we still have a very long way to go.

I would ask for support from my col-
leagues for this amendment, which will
save the Department of Defense money,
will help break our dependency on for-
eign oil, move us to energy independ-
ence, and cut greenhouse gas emis-
sions.
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I yield the floor and note the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. McCAIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Arizona.

AMENDMENT NO. 1230, AS MODIFIED, WITHDRAWN
Mr. McCCAIN. I ask unanimous con-

sent to withdraw McCain amendment

No. 1230, as modified.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCAIN. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. CORKER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1172, AS MODIFIED

Mr. CORKER. Mr. President, I ask
unanimous consent that a modification
to amendment No. 1172 be accepted.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The amendment (No. 1172), as modi-
fied, is as follows:

(Purpose: To require a report assessing the
reimbursements from the Coalition Sup-
port Fund to the Government of Pakistan
for operations conducted in support of Op-
eration Enduring Freedom)

At the end of subtitle B of title XII, add
the following:

SEC. 1230. REPORT ON COALITION SUPPORT
FUND REIMBURSEMENTS TO THE
GOVERNMENT OF PAKISTAN FOR
OPERATIONS CONDUCTED IN SUP-
PORT OF OPERATION ENDURING
FREEDOM.

(a) IN GENERAL.—Not later than 120 days
after the date of the enactment of this Act,
the Secretary of Defense, shall submit a re-
port to the congressional defense commit-
tees and the Committee on Foreign Rela-
tions of the Senate and the Committee on
Foreign Affairs of the House of Representa-
tives assessing the effectiveness of the Coali-
tion Support Fund reimbursements to the
Government of Pakistan for operations con-
ducted in support of Operation Enduring
Freedom.

(b) ELEMENTS.—The report required under
subsection (a) shall include the following ele-
ments:

(1) A description of the types of reimburse-
ments requested by the Government of Paki-
stan.

(2) The total amount reimbursed to the
Government of Pakistan since the beginning
of Operation Enduring Freedom, in the ag-
gregate and by fiscal year.

(3) The percentage and types of reimburse-
ment requests made by the Government of
Pakistan for which the United States Gov-
ernment has deferred or not provided pay-
ment.

(4) An assessment of the effectiveness of
Coalition Support Fund reimbursements in
supporting operations conducted by the Gov-
ernment of Pakistan in support of Operation
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Enduring Freedom and of the impact of
those operations in containing the ability of
terrorist organizations to threaten the sta-
bility of Afghanistan and Pakistan and to
impede the operations of the United States
in Afghanistan.

(5) Recommendations if any, relative to po-
tential alternatives to or termination of re-
imbursements from the Coalition Support
Fund to the Government of Pakistan, taking
into account the transition plan for Afghani-
stan.

(c) FOrRM.—The report required under sub-
section (a) shall be submitted in unclassified
form, but may contain a classified annex.

Mr. CORKER. Mr. President, I wish
to speak briefly about this amendment.
I think most people in this body under-
stand we are reimbursing the Pakistani
military for efforts they are putting
forth on behalf of what we are doing in
Afghanistan in Enduring Freedom. We
have crafted an amendment that asks
for certain reporting to take place
from the Pentagon and for them to
look at ways of diminishing this reim-
bursement over time as we wind down
our operations in Afghanistan.

This amendment has been drafted in
such a way as to not further escalate
tensions between us and the Govern-
ment of Pakistan. This is a good-gov-
ernment type of amendment that asks
the Pentagon to begin looking at ways
of decreasing the support we are giving
to the Pakistani military on our behalf
regarding Afghanistan as we wind down
our operations there simultaneously.

It is my understanding that both the
chairman and ranking member of the
Armed Services Committee have ac-
cepted this, there is no hold from the
majority on the Foreign Relations
Committee, and I hope we will have an
opportunity to vote and pass this by
voice vote very soon.

With that, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. Mr. President, I support
the amendment, as modified, by the
Senator from Tennessee, Mr. CORKER,
who has devoted a great deal of time
and effort and thought to this issue,
and the result is this amendment. I
point out that it would require the Sec-
retary of Defense to prepare a report
on the effectiveness of coalition sup-
port fund reimbursements made to
Pakistan in support of coalition mili-
tary operations in Afghanistan.

Before I proceed, let me once again
express my deep condolences to the
families of the Pakistani soldiers who
were Kkilled this weekend in a cross-
border air action. All Americans are
deeply saddened by this tragedy, and I
fully support NATO and the U.S. mili-
tary in their commitment to conduct a
thorough and expeditious investiga-
tion.

As my colleagues will recall—this is
an important aspect of Senator
CORKER’s amendment—Congress has
authorized and appropriated funding
for coalition support fund reimburse-
ments to Pakistan since we began our
military operations in Afghanistan. At
the time, Pakistan made a strategic
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decision to support the U.S. war effort
against the Taliban government in Af-
ghanistan and their al-Qaida terrorist
allies. In response, Congress and the
Bush administration agreed to reim-
burse the Pakistani Government for
military activities that support our
mission in Afghanistan.

Over the past decade, Congress has
provided billions of dollars worth of
these reimbursements to Pakistan, and
we should acknowledge that much good
has come of it. Over the past few years
in particular, Pakistan has shifted tens
of thousands of their soldiers from the
eastern border of their country oppo-
site India to the tribal areas in western
Pakistan. Pakistani troops have been
deployed and engaged in military oper-
ations in their western provinces and
tribal areas for more than 2 years
straight. They have paid a heavy price
in this prolonged fighting.

Hundreds of Pakistani troops have
given their lives to fight our mutual
terrorist enemies in their country, and
thousands of Pakistani civilians have
been tragically murdered in the same
time by these militant groups who
show no compunction about attacking
weddings and funerals and mosques. We
honor the sacrifice of Pakistan’s sol-
diers, and we mourn the loss of inno-
cent Pakistani civilians.

It must be noted, however, that cer-
tain deeply troubling realities exist
within Pakistan. It must be noted that
elements in Pakistan’s army and intel-
ligence service continue to support the
Haqqani Network and other terrorist
groups that are killing U.S. troops in
Afghanistan, as well as innocent civil-
ians in Afghanistan, India, and Paki-
stan. It must also be noted that the
vast majority of the materials for im-
provised explosive devices that are
maiming and killing U.S. troops in Af-
ghanistan originate within Pakistan.
These are facts. We cannot deny them.
Any effective strategy for Pakistan
and Afghanistan must proceed from
this realistic basis.

It is for this reason that I believe
this amendment and this report would
be extremely useful. Already, in re-
sponse to recent Pakistani activities,
the administration has chosen to with-
hold coalition support fund reimburse-
ments to Pakistan. Over the past two
quarters, that withheld money
amounts to roughly $600 million. I can
imagine that, amid the current ten-
sions, further administration requests
to Congress for reimbursement of coa-
lition support funds for Pakistan will
not be forthcoming.

The report requested in this amend-
ment would seek additional informa-
tion on the amounts, types, and effec-
tiveness of coalition support fund reim-
bursements to the Government of
Pakistan. It also would seek rec-
ommendations as to the future disposi-
tion of this program, including poten-
tial alternatives to it or the possible
termination of it altogether. That op-
tion cannot be ruled out. This is valu-
able information and recommendations
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to have as Congress continues to dis-
cuss and debate not just the future of
the coalition support fund reimburse-
ments to Pakistan but the future of
our relationship with Pakistan more
broadly. I strongly support this amend-
ment.

Again, I don’t want to spend too
much time stating the facts. This is a
terrible dilemma. The fact is that
Pakistan is a nuclear nation. They
have a significant nuclear inventory.
The fact is that for 10 years we and
Pakistan had virtually no relations.
We found that not to be a productive
exercise. But at the same time, when
there exists—as my colleague from
Tennessee agrees—two fertilizer fac-
tories from which come the majority of
the materials used for the majority of
IEDs manufactured and that are kill-
ing young Americans, it is not toler-
able. I understand, as I have said ear-
lier in my comments, the tragedy that
resulted from the deaths of these
young Pakistani soldiers. I also under-
stand, as every one of us does, what it
is like to call a family member of a
young man or woman who has lost
their life in Afghanistan, which has
happened many times, as a result of an
IED.

In a hearing of the Armed Services
Committee, the then-Chairman of the
Joint Chiefs of Staff ADM Mike
Mullen, stated:

The fact remains that the Quetta Shura
and the Haqqani Network operate from Paki-
stan with impunity.

I wish to repeat, these are the words
of the former Chairman of the Joint
Chiefs of Staff.

Extremist organizations serving as proxies
of the government of Pakistan are attacking
Afghan troops and civilians as well as U.S.
soldiers. For example, we believe the
Haqqani Network—which has long enjoyed
the support and protection of the Pakistani
government and is, in many ways, a stra-
tegic arm of Pakistan’s Inter-Services Intel-
ligence Agency—is responsible for the Sep-
tember 13th attacks against the U.S. em-
bassy in Kabul.

He goes on to say:

This is ample evidence confirming that the
Haqqanis were behind the June 28th attack
against the Inter-Continental Hotel in Kabul
and the September 10th truck bomb attack
that killed five Afghans and injured another
96 individuals, 77 of whom were U.S.
soldiers . . .

Finally, another comment by Admi-
ral Mullen who, by the way, worked
very hard for a long period of time to
develop a close working relationship
with General Kayani and other mili-
tary leaders in Pakistan. He went on to
say:

The Quetta Shura and the Haqqani Net-
work are hampering efforts to improve secu-
rity in Afghanistan, spoiling possibilities for
broader reconciliation, and frustrating U.S.-
Pakistan relations. The actions by the Paki-
stani government to support them—actively
and passively—represents a growing problem
that is undermining U.S. interests and may
violate international norms, potentially war-
ranting sanction. In supporting these groups,
the government of Pakistan, particularly the
Pakistani Army, continues to jeopardize
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Pakistan’s opportunity to be a respected and
prosperous Nation with genuine regional and
international influence.

Finally, I wish to say again this is an
incredibly difficult challenge for U.S.
security policy. We have a country on
which we are dependent in many re-
spects for supplies, for cooperation, for,
hopefully, not to be a sanctuary, al-
though it is not the case, for Taliban
and al-Qaida elements. We have a coun-
try that is a nuclear power, and we
have a country that has a government
that I will say charitably is very weak.

It seems to me the Corker amend-
ment is important for the American
people to know exactly where we are,
what policy we are going to formulate,
and what measures need to be taken,
because we have, as I mentioned ear-
lier, spent billions of U.S. taxpayers’
dollars. That doesn’t play very well in
States such as mine where we have 9
percent unemployment and more than
half—or just less than half the homes
underwater. So the Corker amendment
isn’t all we need. In fact, we need to
have a national debate and discussion
about the whole issue of our relations
with Pakistan. But I believe the Corker
amendment is a very important meas-
ure so we can assure the American peo-
ple that not only are their tax dollars
wisely spent but that actions are being
taken to prevent needless wounding
and death of our brave young men and
women who are serving in the military.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, I support
the amendment of the Senator from
Tennessee. It is a balanced amendment
which deals with a very complex situa-
tion. What Senator CORKER is doing is
pointing out very important facts. One
is that Pakistan has received a lot of
funds from the United States for this
particular purpose which is aimed at
helping the success of our operations in
Afghanistan. The whole purpose of the
coalition support fund is to reimburse
Pakistan for the support they pro-
vide—for instance, in providing secu-
rity for trucks and other equipment
that is going through Pakistan that
have oil, fuel, food going into Afghani-
stan to support the effort in Afghani-
stan. That is the purpose of these
funds. It is a good purpose. This is not
a foreign aid deal; this is a reimburse-
ment deal.

The problem is that while on the one
hand the Pakistanis are assisting us,
on the other hand they are assisting
our enemy and the enemy of mankind
and the enemy of the Afghan people
and the enemy of the coalition forces
in Afghanistan. That is the problem.
That is the dilemma which we all face
and which this amendment seeks to ad-
dress. Again, it does so in a way which
doesn’t prejudge the outcome of the as-
sessment, but it makes a very impor-
tant point, which is, as is now stated in
the amended final paragraph, that we
need recommendations given this ‘“‘on
the one hand they are with us, on the
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other hand they are against us’ situa-
tion. We need recommendations from
the administration, if any, relating to
potential alternatives to or termi-
nation of reimbursements for the coali-
tion support fund, the Government of
Pakistan, taking into account the
transition plan for Afghanistan.

I agree with my friend from Arizona
that we send condolences to the fami-
lies of troops in Pakistan who have re-
cently lost their lives. We also have to
understand that Pakistan has paid a
huge price for terrorism in their coun-
try against their people. They have
paid a massive price. But what is unac-
ceptable to us is that they are making
us pay a price by providing a safe
haven for the Haqqanis and for the
Quetta Shura. Our troops, our families,
coalition troops, coalition families, Af-
ghan troops, and Afghan families are
paying a heavy price because of the
Pakistan support through their ISI for
the insurgency in Afghanistan.

Admiral Mullen, a former Chairman
of the Joint Chiefs of Staff, put it very
succinctly. He said the Haqqani Net-
work is a veritable arm of the Pakistan
intelligence service. When he was
pressed on that formulation, he said he
meant every word of it.

So we have to send an important
message to Pakistan, and the message
is that we want a normal relationship
if we can have one, but we cannot have
a normal relationship if you are, on the
one hand, supporting the very people
who are attacking us in Afghanistan
and, on the other hand, purporting to
help us through the protection of sup-
plies going through Pakistan, helping
us succeed in Afghanistan.

We cannot have it both ways. They
cannot have it both ways. This amend-
ment sends a very significant and im-
portant message, I believe, to the Paki-
stanis and to our coalition allies and to
our Afghan partners that what is going
on inside Pakistan has to come to an
end. I believe this will help bring that
important result about. So I very much
support the amendment of Mr. CORKER,
the Senator from Tennessee, and hope
we can adopt it.

If there is no further debate about
it—there may be others who do want to
debate, so I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Tennessee.

Mr. CORKER. Mr. President, because
of the tremendous cooperation of the
Senator from Michigan and the Sen-
ator from Arizona—obviously, my goal
is to call for this amendment to be
adopted—I did not provide a lot of con-
text because I know they both support
this amendment. But I want to thank
them both for their comments.

I do not think there are two Senators
who can better articulate the issue we
face in Afghanistan with Pakistan,
which is both a friend and a foe on
many occasions. None of us who have
traveled to Afghanistan—I know these
two Senators have probably more than
most, but all of us who have been there
have heard our generals talking about
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the fact that they are fighting a war in
Afghanistan that is really being led
and directed out of Pakistan.

So basically we have an issue here. 1
think the two Senators have articu-
lated the issue very well. The fact is,
we need to know, first of all, if what we
are doing in support of the Pakistan
military is effective for us, and the two
Senators have outlined that is a big
issue.

The second piece is how we are actu-
ally reimbursing. If you talk with folks
at the State Department, we literally
are going through reams of invoices
and documents, looking at how many
bullets they have used, how much food
has been supplied to the military, what
is going to be counted, what is not
going to be counted. We are spending
more time, in many ways, accounting
for this than we are really looking at
how effective the aid is.

This amendment would deal with
both of those issues. I thank the Sen-
ators for putting this in the proper
context, and I do hope, with the Sen-
ators’ support and the support of the
chairman of the Foreign Relations
Committee, that this is an amendment
we can voice vote. I thank both Sen-
ators for their leadership on this issue
but also for putting this in the appro-
priate context.

I yield the floor.

Mr. McCCAIN. Mr. President, I urge
adoption of the amendment.

The PRESIDING OFFICER. Is there
further debate on the amendment?

Without objection, the amendment,
as modified, is agreed to.

The amendment (No. 1172), as modi-
fied, was agreed to.

Mr. LEVIN. I move to reconsider the
vote.

Mr. McCAIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. LEVIN. Mr. President, I believe
Senator CANTWELL will want to be rec-
ognized.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll of the Senate.

The legislative clerk proceeded to
call the roll.

Ms. CANTWELL. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. CANTWELL. Mr. President, we
continue to make progress on the De-
fense authorization bill. Hopefully
somewhere in the Halls of Congress, we
are also making progress on the FAA
authorization bill and, maybe before
the end of the year, getting that to a
final resolve.

I know my colleagues on both sides
of the aisle are working very hard, but
I had to come to the Senate floor at
this moment to say that Christmas
came early in the Northwest today
when a major deal between the Boeing
Company and aerospace workers, ma-
chinists, resolved what had been a con-
flict in the past on how to work to-
gether.
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A new relationship of working to-
gether on incentives and efficiency and
performance has resulted in the Boeing
Company making a decision to build
the next-generation 737 MAX plane in
the Pacific Northwest. That is great
news for aerospace workers in Puget
Sound. It means there is going to be a
skill set for building fuel-efficient
planes for many years to come. But it
is a great testament to both the com-
pany and the workers who—a year ago
you probably heard more about the
NLRB issue, and now what you are
hearing about is an agreement on a
multiyear contract that is going to get
these workers jobs in building planes
with the next-generation technology.

This is very big and important news
not just for the Pacific Northwest but
for the country because it means we
can come together to resolve dif-
ferences. I would hope the Senate
might apply some of the same things
because the dispute as to where these
two organizations were about how to
proceed to the future obviously had a
lot of discussion, even here on the Sen-
ate floor, and yet now today we see
them coming together in a huge mile-
stone agreement that means more
planes are going to be built, in an
agreement where workers and the com-
pany are working together to improve
performance and deliver these planes,
which many people want because they
are so fuel-efficient, on time.

So for the Northwest to have this
kind of boost, this shot in the arm, at
this point in time is really important.
I expect that as this agreement and the
agreement details are seen by many
people, they will see this really is a
way forward for the Northwest to con-
tinue to be at the top of the aerospace
game. That is important because the
United States needs to be at the top of
the aerospace game. We are facing
tough competition from many coun-
tries such as China and Europe and
others that are trying to lure the man-
ufacturing base away from the United
States.

What we see in the Northwest is that
not only do you have a company such
as Boeing, but you have a chain of
many suppliers that are also working
to make aerospace manufacturing in
the United States one of the key indus-
tries in which the United States is
world premier.

So I say congratulations to both the
company and to the machinists and to
Machinists International for their hard
work on inking this deal. I hope it will
bring much benefit and economic
growth not just to Puget Sound—cer-
tainly to there—but to the rest of the
country as well.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

AMENDMENT NO. 1126

Mr. KIRK. Mr. President, I rise in
support of the Feinstein amendment
with regard to section 1031 of this legis-
lation. I am particularly worried be-
cause, unlike the authorized use of
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force original doctrine and legislation
passed by the Congress, we limited the
authority of the President and the U.S.
military to those connected directly to
the September 11 mass murder of
Americans. I think, in times of emer-
gency, I understand that. But the legis-
lation would be the first congressional
authorization to go far beyond that, to
say that any ‘‘person who . . . substan-
tially supported al-Qaeda, the Taliban,
or associated forces’—undefined—‘¢

. . including any person who has com-
mitted a belligerent act’” would be al-
lowed to be picked up by U.S. military
authorities and held in U.S. military
detention.

While T am in favor of robust and
flexible U.S. military action overseas,
including action against American citi-
zens waging war against the United
States, such as Anwar Al-Awlaki, I
think we all should agree on a special
zone of protection inside the jurisdic-
tion of the United States on behalf of
U.S. citizens.

I say this in support of the Feinstein
amendment because I took the time—
as we all should from time to time,
serving in this body—to re-read the
Constitution of the United States yes-
terday. The Constitution says quite
clearly: In the trial of all crimes—no
exception—there shall be a jury, and
the trial shall be held in the State
where said crimes have been com-
mitted. Clearly, the Founding Fathers
were talking about a civilian court, of
which the U.S. person is brought before
in its jurisdiction.

They talk about treason against the
United States, including war in the
United States. The Constitution says it
‘‘shall consist only in levying War
against them, or in adhering to their
Enemies, giving them Aid and Comfort.

The following sentence is instructive:

No person—

‘“No person,” it says—
shall be convicted of Treason unless on the
Testimony of two Witnesses to the same
overt Act, or on Confession in open Court.

I would say that pretty clearly,
‘“‘open court’ is likely to be civilian
court.

Further, the Constitution goes on,
that when a person is charged with
treason, a felony, or other crime, that
person shall be ‘‘removed to the State
having Jurisdiction of the Crime’—
once again contemplating civilian,
State court and not the U.S. military.

As everyone knows, we have amended
the Constitution many times. The
fourth amendment of the Constitution
is instructive here. It says:

The right of the people to be secure in
their persons, houses, papers, and effects,
against unreasonable searches and seizures—

Including, by the way, the seizure of
the person
shall not be violated, and no Warrants shall
issue, [except] upon probable cause, sup-
ported by Oath or affirmation, and particu-
larly describing the place to be searched, and
the persons or things to be seized.

Now, in section 1031(b)(2), I do not see
the requirement for a civilian judge to
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issue a warrant. So it appears this leg-
islation directly violates the fourth
amendment of the Constitution with
regard to those rights which are in-
alienable, according to the Declaration
of Independence, and should be invio-
late as your birth right as an American
citizen.

Recall the fifth amendment, which
says:

No person—

By the way, remember, ‘‘no person’’;
there is not an exception here.

No person shall be held to answer for a cap-
ital, or otherwise infamous crime, unless on
a presentment or indictment—

Hear the words—
of a Grand Jury, except in cases arising in
the land or naval forces, or in the Militia,
when in actual service in time of War—

Meaning there is a separate jurisdic-
tion for U.S. citizens who are in the
uniformed service of the United States.
But unless you are in the service of the
United States, you are one of those ‘‘no
persons’ who shall be answerable for a
“‘capital” or ‘‘infamous crime,” except
on ‘“‘indictment of a Grand Jury.”

The sixth amendment says:

In all criminal prosecutions—

Not some, not by exception; in all
criminal prosecutions—
the accused shall enjoy the right to a speedy
and public trial, by an impartial jury of the
State and district wherein the crime shall
have been committed. . . .

I go on to these because I regard all
of these rights as inherent to U.S. citi-
zens, granted to them by their birth in
the United States.

If we go on through the Constitu-
tion’s amendments, we find in the four-
teenth amendment that it says:

No State shall make or enforce any law—

Any law—
which shall abridge the privileges or immu-
nities of citizens of the United States. . . .

I realize these powers have been de-
fined by courts. But we would recall
that even Abraham Lincoln ex post
facto lost his ability to suspend the
writ of habeas corpus pursuant to a Su-
preme Court decision; that in the case
of Hamdi v. Rumsfeld, the Court did
recognize that under the 2001 statute,
the President is authorized to detain
persons captured while fighting U.S.
forces in Afghanistan. But I will re-
call—and, by the way, this included
American citizens—I will recall that
was in Afghanistan.

Clearly, we see in the case where an
American citizen has gone to a foreign
jurisdiction, joined a terrorist organi-
zation or foreign military, and is wag-
ing war on the United States, they can
be held as a detainee of the U.S. mili-
tary. Why didn’t this legislation say
that? Why did it not restrict its pur-
view to those provisions? In Padilla v.
Hanft, the Fourth Circuit did allow the
capture of a U.S. citizen, Padilla—by
the way, arrested at O’Hare Airport, a
U.S. citizen and held in military deten-
tion. The Fourth Circuit said because
he had foreign training and a foreign
connection that it was legal to hold
him.
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But, remember, very soon thereafter
the Bush administration surrendered
this case. I think the Bush administra-
tion realized they were about to lose in
the Supreme Court on the subject of
whether the U.S. military could arrest
and detain a U.S. citizen and to deprive
them of their rights and subject them
only to review under a petition of ha-
beas corpus. I think they realized they
had to kick Padilla into the civilian
court system, and therefore they did. It
is only in that context that we should
read the Padilla decision.

I think the bottom line is this: We
funded a multihundred-billion-dollar
Department of Defense, in the words of
the movie, to put men on that wall,
that we need on that wall, to defend us
against foreign threats, and they must
do hard and difficult things, including
sometimes to U.S. citizens, such as
Anwar al-Awlaki, who are waging war
on the United States from a terrorist
base in Yemen.

But the whole purpose of this exer-
cise and this institution is to defend
the rights of the United States and
U.S. citizens inside their own country.
One of the first things a person does
when they join the U.S. military is not
to swear allegiance to a President or to
a foreign leader but actually swear al-
legiance to the Constitution of the
United States and to its rights.

What is the whole purpose of the
Constitution? It is to defend our rights
against the government because we are
one of those unique governments that
“posits” a limited government and
which rights are reserved according to
the 10th amendment to the States or
the individuals; that our rights super-
sede the government’s. So we cannot
say for an individual, for example, in
Wisconsin, who has never been abroad,
who may or may not have committed
an act or may or may not have one as-
sociation, that suddenly the U.S. mili-
tary can roll in on that person, seize
him or her, hold them in military de-
tention, and only subject review of
that case by one habeas corpus peti-
tion.

I would argue, then, that all of our
rights as American citizens hang on
the decision of the President of the
United States; that if the President of
the United States decides a person is
substantially part of al-Qaida, the
Taliban, or associated forces engaged
in hostilities against the United States
or they have committed a belligerent
act or supported such hostilities in aid
of such forces, all of their rights as an
American citizen are now forfeited.
Clearly, that is not the case.

The Founding Fathers understood
the power of the state run amok under
a distant king who did not regard the
rights of the individual as worth much.
We founded a republic and then wrote a
constitution to defend those rights.
While we face a very difficult and dan-
gerous world overseas and have to do
difficult and dangerous things, which I
support, we should make sure there is
a place for peace and justice and rights
inside the United States.
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So for us, in looking at this provi-
sion, the Feinstein amendment clearly
limits the scope of this legislation in
an appropriate way—that we do the dif-
ficult things overseas. But the whole
purpose of the Department of Defense
is to defend the United States and
those rights inside our country, but
that we as U.S. citizens, especially
when we are inside this country, have
inalienable rights which cannot be sep-
arated from us by any executive ac-
tion; that we can only be held, incar-
cerated, that we can only have our lib-
erties taken away from us on indict-
ment of a grand jury, before a civilian
court, and with a presumption beyond
a reasonable doubt by unanimous vote
of that jury.

That is the essence of who we are as
Americans, and it is a historic decision
that we would make if we allow this
power to go forward. I think that is
why Senator PAUL and I were the only
two Republicans to vote against this.
That is why so many e-mails and let-
ters that I have received in the last few
hours support this decision.

I understand that others have a dif-
ferent view. They describe the United
States as a battlefield. I would say that
is on overly harsh determination of
how cheaply our rights can be held;
that we have a multihundred-billion-
dollar Defense Department; that we
have a substantial and capable FBI;
that we have enormous State and city
and local police establishments, all
with the capabilities to investigate and
prosecute crimes, but under the Con-
stitution of the United States; and that
if we hold U.S. citizens as capable of
losing their rights on an executive
branch decision, that not beyond the
shadow of a doubt but on a lower stand-
ard of care, that in the executive
branch’s view a person is connected to
one of those things, then our rights are
not worth very much.

I would say the whole purpose of the
Constitution is to hold our rights high-
er than the government and subject
only to review by a civilian court. That
review, as described in the Constitu-
tion of the United States, is far more
than a habeas corpus review. The text
of the Constitution specifically refers
to grand jury indictment.

For those who have questions, I
would urge them, first, take a moment
to reread the Constitution, that first
document which, as a member of the
U.S. military or as an elected Member
of this body, we have to swear alle-
giance to, and then make up their
minds. I think when they do, they will
support the Feinstein amendment.

I yield the floor.

The PRESIDING OFFICER (Mr.
TESTER). The Senator from Arizona.

Mr. McCAIN. Mr. President, I must
admit that I have heard some bizarre
arguments in my time as a Member of
this body in referencing the Constitu-
tion of the United States as a basis for
the argument. Now, it is my under-
standing my friend from South Caro-
lina—I ask unanimous consent to enter
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into a colloquy with the Senator from
South Carolina.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCAIN. It is my understanding
that under the Constitution, it is the
Supreme Court of the United States
that gives the interpretation of the
Constitution as to various laws and
challenges to the Constitution. It is
their responsibility. Is that a correct
assumption?

Mr. GRAHAM. Yes, it is.

Mr. McCAIN. So our colleague from
Illinois who continues to quote from
the Constitution of the United States
fails to quote from the specific address-
ing of this issue by the U.S. Supreme
Court, specifically the Hamdan deci-
sion. Is that correct?

Mr. GRAHAM. That is correct.

Mr. McCAIN. Is it not true that ac-
cording to that decision, the U.S. Su-
preme Court, whom we ask to interpret
the Constitution of the United States—
they have made many interpretations
over the years—says there is no bar to
this Nation’s holding one of its own
citizens as an enemy combatant.

Now, one would think to the casual
observer that is exactly what the U.S.
Supreme Court meant. It is fairly plain
language, not really complicated. I am
not a lawyer, but how the Senator from
Illinois, quoting from inalienable
rights, can somehow totally disregard
in every way what the U.S. Supreme
Court says—they go on to say we hold
that ‘‘citizens who associate them-
selves with the military arm of the
enemy government’—and I believe, in
the view of most, they would view that
as a member of al-Qaida, which this
legislation specifically addresses. We
hold that ‘‘citizens who associate
themselves with the military arm of
the enemy government and with its
aid, guidance and direction,” which is
exactly, basically, the language of our
legislation, ‘‘aid, guidance and direc-
tion enter this country,” enter this
country, ‘“‘bent on hostile acts are
enemy belligerents within the meaning
of the law of war.”

How can anything be more clear to
the Senator from Illinois? I mean, it is
beyond belief. It is beyond belief.

They then go on and talk about the
Civil War, the U.S. Supreme Court
does. They talk about the Civil War.
They talk about a code binding the
Union Army during the Civil War that
captured rebels would be treated as
prisoners of war. So a citizen, no less
than an alien, can ‘‘be part of or sup-
porting forces hostile to the United
States or coalition partners and en-
gaged in an armed conflict against the
United States.”

Now, after 9/11, we declared that we
were at war with al-Qaida. Is that cor-
rect?

Mr. GRAHAM. Yes.

Mr. McCAIN. So we are at war. We
have American citizens who are enemy
combatants. Yet the Senator from Illi-
nois, in the most bizarre fashion that I
have heard, says, therefore, they are
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guaranteed the protections of—as he
said—a trial.

I mean, I do not get it. Maybe the
Senator from South Carolina can ex-
plain.

Mr. GRAHAM. I will be glad to yield
to my friend from Illinois. Let me just
try to set the stage the best I can. And
I would love to have Senator LEVIN
weigh in and anyone else.

The law, as it exists today, to my
good friend from Illinois, has long held
that when an American citizen collabo-
rates with the enemy, that is an act of
war, not a common crime. The con-
stitutional review provided by the Su-
preme Court in cases involving Amer-
ican citizens collaborating with the
enemy has said that we view that as an
act of war and we apply the law of war.
So our Supreme Court, in the Hamdi
case just a few years ago, upheld the
ruling in the In re Quirin case, which
went back to World War II.

In that case, we had American citi-
zens assisting Nazi saboteurs. The Su-
preme Court ruled that citizenship sta-
tus does not prevent someone from
being treated as part of the enemy
force when they choose to join the
enemy.

Why is this important? My good
friend from Illinois is an intel officer.
Intelligence gathering is part of war.
An enemy combatant can be interro-
gated by our military intelligence com-
munity without Miranda rights. They
can be held for an indefinite period of
time to be questioned about past,
present, and future attacks. The Su-
preme Court has legitimized that proc-
ess because the individual in question
was an American citizen captured in
Afghanistan.

He pled to the Court: You cannot
hold me as an enemy combatant be-
cause I am an American citizen.

The Court said: No, there is a long
history in this country of having
American citizens who collaborate
with the enemy to be held as an enemy
combatant.

Unfortunately, in every war we have
engaged in, American citizens have
provided aid and comfort to the enemy.
In World War II we had American citi-
zens assisting Nazi saboteurs.

Mr. McCCAIN. Was not one of the
most famous cases a woman whose
name was Tokyo Rose, who propa-
gandized—she was an American citizen.
She propagandized on behalf of the
Japanese when we were in the war.
Afterwards she was given a military
trial.

Mr. GRAHAM. Yes. The point is——

Mr. MCCAIN. Not a civilian trial, not
given her Miranda rights, but tried by
military tribunal.

Mr. GRAHAM. Right. What we have
done in the Military Commissions Act
in 2009, civilians, American citizens
cannot be tried in military commis-
sions. It can only go to Federal court.
But the point we are trying to make is
it has been long held in this country
that when an American citizen abroad
or on the homeland decides to help the
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enemy, we have the right to hold them,
not under a criminal theory but under
the law of war because their effort to
help the enemy, I say to my good
friend from Illinois, is an act of war
against their fellow citizens.

This is so important. If we deny our
country the ability to hold and interro-
gate an American citizen who has
joined forces with al-Qaida, we lose the
ability to find out the intelligence they
may have to keep us safe. If the choice
is that an American citizen who choos-
es to collaborate with al-Qaida must be
put in the criminal justice system,
meaning they will have criminalized
the war, the Congress will have re-
stricted executive branch power.

To make it clear—please understand,
I say to Senator FEINSTEIN—the courts
of the United States have acknowl-
edged that the executive branch can
hold an American citizen as an enemy
combatant when they engage and as-
sist the enemy. The courts of the
United States recognize the power of
the executive to do that as Commander
in Chief.

The question for us is, Do we want to
be the first Congress in the history of
the Nation to say to the executive
branch that they no longer have that
power given to them by the courts, in-
herent with being Commander in Chief,
to protect us against enemies foreign
and domestic.

I argue to my colleagues, given the
threats we face from homegrown ter-
rorism, from al-Qaida groups and their
affiliates, that now is not the time to
change the law preventing our military
intelligence community from holding
an American citizen who is helping the
enemy on the homeland and prevent
them from gathering intelligence.

I argue that the reason no other Con-
gress has done this in past wars is be-
cause it didn’t make a lot of sense. I
argue that if a Senator came to the
floor of the Senate during World War I1
and suggested that an American citizen
who sided with the Nazis to sabotage
American interests here could not be
held as an enemy combatant, they
would have been run out of town be-
cause most citizens would say anybody
who helps the enemy—citizen or not—
is a threat to our country.

Unlike other wars, we do have due
process that exists today that never ex-
isted before. No Nazi soldier was able
to go to a Federal court and say:
Judge, let me go. The reason I have
agreed, and the courts have applied ha-
beas review to enemy combatant deter-
mination, is this is a war without end.

How does one become an enemy com-
batant? The executive branch makes
the accusation. They have to follow the
statutory criteria. This is a limited
group of people in a limited classifica-
tion. American citizen or not, if some-
one falls into this group, they can be
held as an enemy combatant. But the
executive branch has to prove to an
independent judiciary that the case is
sufficient, and under the law the judge
has to agree with the military; we have

November 30, 2011

an independent judiciary looking over
the shoulder of the military in this
war, unlike at any other time. So the
government has to prove to a Federal
judge, by a preponderance of the evi-
dence, that this person is, in fact, an
enemy combatant. If the judge dis-
agrees, they are let go. If the judge
agrees, we hold the enemy combatant,
and they get an annual review process
as to whether future detention is war-
ranted. So we have robust due process.

But please understand what the Fein-
stein amendment is about. It is about
the Congress of the United States, the
Senate of the United States, for the
first time in American history, re-
stricting the ability of the executive
branch to hold an American citizen
who is collaborating with the enemy
and question them under the law of
war. If we do that to ourselves, we will
regret it. I don’t want to be in the first
Congress, in the times in which we live,
to change the law to deny our intel-
ligence community and the Depart-
ment of Defense the ability to deal
with American citizens who have de-
cided on their own to become part of
al-Qaida. The day one decides they are
going to side with al-Qaida, they have
committed an act of war against the
rest of us, and the courts acknowledge
they can be held as an enemy combat-
ant, not a common criminal.

The question for the Congress is, Do
we want to undo that in the times in
which we live? I plead with everybody
in this body, get yourself educated
about what the law is today. I ask Sen-
ator LEVIN, we have done nothing to
change the law in this bill; is that cor-
rect?

Mr. LEVIN. Not only does 1031, the
overall section, not change the law, it
incorporates it, according to the ad-
ministration’s own statement of policy
on what the current law is. The Sen-
ator is right. There is nothing in here
which in any way affects habeas cor-
pus, nor should we seek to do so. Ha-
beas corpus remains exactly as it is.
We could not change it if we wanted to,
and we don’t want to.

While the Senator asked me a ques-
tion, I wish to answer a question with
a question to him. Is it not true that
for the first time, we provide that
where there is going to be an
unprivileged enemy belligerent who
could be held in long-term detention
under the law of war—for the first time
we provide a judge and a lawyer to that
person; is that right?

Mr. GRAHAM. That is correct, and
we have been working on that together
for 5 years. To respond, if I may, be-
cause I think it is a very good discus-
sion, does the Senator agree with me
that under the law that exists today, in
terms of the Supreme Court rulings, an
American citizen can be held as an
enemy combatant?

Mr. LEVIN. I read this yesterday,
and I will read it again now. The Sen-
ator is right. I don’t know how any-
body reading this can reach any other
conclusion but what the Supreme



November 30, 2011

Court says, not because they are right
or wrong but because of the Supreme
Court: ‘““There is no bar to this Nation’s
holding one of its own citizens as an
enemy combatant.”

By the way, nor should there be, in
my judgment.

Mr. GRAHAM. Does the Senator
agree that in past wars American citi-
zens, unfortunately, have collaborated
with the enemy?

Mr. LEVIN. They have, and they
have been treated as enemy combat-
ants.

Mr. GRAHAM. Does he agree with me
that in World War II some American
citizens agreed to assist the Nazis and
were held as enemy combatants?

Mr. LEVIN. I agree.

Mr. GRAHAM. Does the Senator
agree it is good policy to hold and in-
terrogate someone who is helping al-
Qaida to find out what they know?

Mr. LEVIN. It is good policy. If they
decline, under the procedures under our
language, the person should be first in-
terrogated for whatever length of time
those procedures provide—by the FBI,
local police or anybody else. They have
the right to do that.

Mr. GRAHAM. Does the Senator
agree that the criminal justice system
is not set up to gather military intel-
ligence?

Mr. LEVIN. Yes.

Mr. McCAIN. To interrupt, briefly, I
wonder—in the interpretation of the
Senator from Illinois of the Constitu-
tion of the United States—if it is an
American citizen, say, somewhere over
in Pakistan, who is plotting and seek-
ing to destroy American citizens, it is
OK for us to send a predator and fire
and kill that person, but according to
the interpretation of the Senator from
Illinois, if that person were appre-
hended in Charleston planning to blow
up Shaw Air Force Base, then that per-
son would be given his Miranda rights,
how in the world does that fit?

Again, this is one of the more bizarre
discussions I have had in the 20-some
years I have been a Member of this
body.

Mr. GRAHAM. Under the law as it ex-
ists today, an American citizen can be
held as an enemy combatant. The ques-
tion we are debating on the floor—Sen-
ator FEINSTEIN is saying that in the fu-
ture an American citizen who is
deemed to have collaborated with al-
Qaida or the Taliban or others could no
longer be held as an enemy combatant
for an indefinite period, which means
we cannot gather military intelligence
as to what they know about past,
present, and future attacks.

I argue we would be the first Con-
gress in history to bring about that re-
sult and that now would be the worst
time in American history to do that. If
we cannot hold a citizen who is sus-
pected of assisting al-Qaida under the
law of war, the only option is to put
them in the criminal justice system.
Then we cannot hold them indefinitely,
and we cannot ask about present, past
or future attacks because now we are
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investigating a crime, nor should we be
allowed to do that under criminal law.

The point is that when a person as-
sists the enemy, whether at home or
abroad, they have committed an act of
war against our citizens, and the Su-
preme Court has acknowledged that
the executive branch has the power to
hold them as an enemy combatant. The
question is, Are we going to change
that and say in the 2lst century, in
2011, every American citizen who
chooses to cooperate with al-Qaida can
no longer be interrogated for intel-
ligence-gathering purposes by our De-
partment of Defense and our intel-
ligence community; that they have to
go into the criminal justice system
right off the bat, where they are given
a lawyer and are read their Miranda
rights? If we do that, we are going to
deny ourselves valuable intelligence.
We would be saying to our citizens that
we no longer treat helping al-Qaida as
an act of war against the rest of us.

If one suggested during World War II
that someone who collaborated with
the Nazis should be viewed as a com-
mon criminal, most Americans would
have said: No, they turned on their fel-
low citizens and they are now part of
the enemy.

All T want to do is keep the law as it
is because we need it now more than
ever. I am sensitive to due process.
There is more due process in this war.
Every enemy combatant being held at
Guantanamo Bay, captured in the
United States, has to go before a Fed-
eral judge. The military has to prove
their case to a Federal judge. There is
an annual review process. That makes
sense to me. What doesn’t make sense
to me is for this country and this Sen-
ate to overturn a power that makes
eminent sense when we need it the
most. It doesn’t make sense to set
aside a Supreme Court case that ac-
knowledges that when an American
citizen affiliates with al-Qaida, that is
an act of war against the rest of us and
to criminalize that conduct, denying us
the ability to gather intelligence. If we
go down that road, we have weakened
ourselves as a people, without any
higher purpose.

To those American citizens thinking
about helping al-Qaida, please know
what will come your way: death, deten-
tion, prosecution. If you are thinking
about plotting with the enemy inside
our country to do the rest of us harm,
please understand what is coming your
way: the full force of the law.

The law I am talking about is the law
of armed conflict. You subject yourself
to being held as an enemy of the people
of the United States, interrogated
about what you know and why you did
what you did or planned to do, and you
subject yourself to imprisonment and
death. The reason you subject yourself
to that regime is because your decision
to turn on the rest of us and help a
group of people who would destroy our
way of life is not something we idly ac-
cept. It is not a common, everyday
crime. It is a decision by you to com-
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mit an act of aggression against the
rest of us.

I hope and pray this Senate will not,
for the first time in American history,
deny our ability to interrogate and find
intelligence from those citizens who
choose to associate with the enemy on
our soil, because if we do that, it will
be a deviation from the law that has
existed at a time when we need that
law the most.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. KIRK. Mr. President, I will yield
to Senator FEINSTEIN in a minute. I ap-
preciate the debate with my friends
and mentors. The three of us who were
just debating were all military officers,
but we have different views. We are
dangerously close to being similar to
the House of Representatives, where
they have face-to-face debate. I appre-
ciate that.

The law that should not be changed
is the Constitution of the TUnited
States, and we realize the regulations
of the United States have force, that
the statutes of the United States have
greater force, and the Supreme Court
decisions have even greater force. But
no document is above the actual words
of the Constitution. I will say those
words are our birthright as American
citizens.

The sixth amendment says you shall
be secure in your person and that shall
not be violated and no warrant shall
issue except upon probable cause—
meaning that a court has made that
decision. Your first amendment rights
say that no person—and there is no ex-
ception in the Constitution—shall be
held to answer for capital or otherwise
infamous crimes, unless presentment
or indictment of a grand jury.

By the way, I am talking specifically
about a U.S. person inside the jurisdic-
tion of the United States. Our sixth
amendment right says that in all
criminal prosecutions, the accused
shall enjoy the right of a speedy and
public trial. Our fourteenth amend-
ment right says no State shall make or
enforce any law which shall abridge the
privileges or immunities of the citizens
of the United States. These are, with-
out question, for U.S. citizens. There is
a balancing act between the threats we
perceive. We know the threats from
foreign enemies and terrorists. That is
well known to us, especially the new
generation of Americans who witnessed
the mass murders of September 11.

The Founding Fathers were also
wrestling with another threat—the
threat of the state, the government
itself, against its own individuals and
the abuse of power. We would forget
the lesson of history, unless we under-
stood that is a threat as well. We are
told there will be no intelligence ben-
efit if a U.S. citizen who is arrested
can’t be interrogated by Homeland De-
fense or FBI people. And yet, I would
say, as a member of the intelligence
community, the FBI and the Depart-
ment of Homeland Security are part of
the intelligence community and feed
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information into the intelligence com-
munity and can be used.

One of the key ideas behind our
American government is it is not what
we do, it is how we do it. One of the
things missing in section 1031 is who is
the decider. The decider in this case is
the suspicion of being part of the al-
Qaida, the Taliban, or committing that
belligerent act, but we have no court
making the decision. As an American,
you no longer have a right to the civil-
ian court system, and those rights are
inherent to you and are your birthright
as an American citizen.

We should make sure that what we
do here and now is that we understand
your rights; that as an American cit-
izen you can only be incarcerated on
indictment by a grand jury, which is by
a preponderance of evidence; and then
conviction is beyond the shadow of a
doubt. Under this language, if you are
accused of being part of al-Qaida or the
Taliban, or of committing an act, you
can be held subject to only one habeas
review on a preponderance of evidence.

Most Americans think you can only
be convicted of a crime in the United
States beyond the shadow of a doubt by
a jury of your peers. But if this is
passed, that is no longer true. We want
to make sure the decider always is a ci-
vilian article III court. We are talking
about a very specific definition here in-
side the jurisdiction of the United
States among American citizens.

I agree we can kill Anwar al-Awlaki,
who is making war on the TUnited
States from a foreign jurisdiction. But
when we are inside the United States,
the whole point of the U.S. military
and our establishment is to defend our
rights, and those rights cannot be
taken away from us by any executive
action. They can only be taken away
from us by action of a civilian court,
by a jury of our peers and by their deci-
sion beyond a shadow of a doubt.

With that, I yield for the Senator
from California, whose amendment I so
strongly support.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, I want one
quick moment to respond and then I
will propound a unanimous consent re-
quest.

We couldn’t change the Constitution
here if we wanted to, and nobody does
want to. And that includes the right of
habeas corpus. All the constitutional
rights which the Senator from Illinois
talked about are constitutional rights.
They are there. They are guaranteed.
They couldn’t be changed by the Con-
gress if we wanted to, and I hope no-
body wants to change those rights.

But what the Senator ignores, and
what has been ignored generally here,
is that there is another path, and the
Supreme Court has approved this path
so that if any American citizen joins a
foreign army in attacking us, that per-
son may be treated as an enemy com-
batant. That is not me speaking. That
is the Supreme Court in Hamdi.

CONGRESSIONAL RECORD — SENATE

There is no bar to this Nation’s hold-
ing one of its own citizens as an enemy
combatant.

If you join an army and attack us,
you can be treated as an enemy com-
batant. The Supreme Court has said so
more than once.

My unanimous consent request is the
following: that the Senator from Cali-
fornia be recognized first for whatever
comments she wishes to make, then
the senior Senator from Illinois be rec-
ognized to speak on whatever subject
he wishes—on the amendment of the
Senator from California or whatever—
and then Senator MERKLEY’s amend-
ment be in order to be called up by
Senator MERKLEY.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The Senator from California.

Mrs. FEINSTEIN. I thank the distin-
guished manager of the bill, and I say
to the distinguished senior Senator
from Illinois, who is here, I will try to
be relatively brief. But I would also say
that seldom do we get an opportunity
on the floor of the Senate to debate
what is fundamental to this American
democracy. In a sense, I am pleased
this issue has now been aired publicly
because I think we can address it di-
rectly.

Senator DURBIN, I also want to thank
your colleague, the junior Senator
from Illinois, Senator KIRK, for his co-
sponsorship of this amendment.

The fact of the matter is, the original
draft of this defense bill had this lan-
guage in it:

The authority to detain a person under
this section does not extend to the detention
of citizens or lawful resident aliens of the
United States on the basis of conduct taking
place in the United States except to the ex-
tent permitted by the Constitution of the
United States.

That was removed from the bill. Es-
sentially, what we are trying to do is
put back in that you cannot indefi-
nitely detain a citizen—just a citizen—
of the United States without trial. Due
process is a basic right of this democ-
racy. It is given to us because we are
citizens of the United States. And due
process requires that we not authorize
indefinite detention of our citizens.

Where I profoundly disagree with the
very distinguished chairman and rank-
ing member of the Armed Services
Committee is by saying that Ex parte
Quirin established the law for U.S. citi-
zens in this area that still holds. It
does not. I went to the Hamdi opinion,
and I wish to read some of the plurality
opinion as written by Justice O’Con-
nor. This first quote is from page 23 of
her opinion.

As critical as the government’s interest
may be in detaining those who actually pose
an immediate threat to the national security
of the United States during ongoing inter-
national conflict, history and common sense
teach us that an unchecked system of deten-
tion carries the potential to become a means
for oppression and abuse of others who do
not present that sort of threat.

Continuing on page 24:
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We reaffirm today the fundamental nature
of a citizen’s right to be free from involun-
tary confinement by his own government
without due process of law, and we weigh the
opposing governmental interests against the
curtailment of liberty that such confinement
entails.

It then goes on, referring to the
Hamdi case, on page 26:

We therefore hold that a citizen-detainee
seeking to challenge his classification as an
enemy combatant must receive notice of the
factual basis for his classification, and a fair
opportunity to rebut the government’s fac-
tual assertions before a neutral decision-
maker.

Then to quote from Justice Scalia’s
opinion, which is important com-
mentary on the 1942 case Ex parte
Quirin, he says:

The government argues that our more re-
cent jurisprudence ratifies its indefinite im-
prisonment of a citizen within the territorial
jurisdiction of Federal courts. It places pri-
mary reliance on Ex parte Quirin, a World
War II case upholding the trial by military
commission of eight German saboteurs, one
of whom, Hans Haupt, was a U.S. citizen.

Justice Scalia concludes:

This case was not this Court’s finest hour.

Mr. President, the difference today is
that we as a Congress are being asked,
for the first time certainly since I have
been in this body—and I believe since
the senior Senator from Illinois has
been in this body—to affirmatively au-
thorize that an American citizen can
be picked up and held indefinitely
without being charged or tried. That is
a very big deal, because in 1971 we
passed a law that said you cannot do
this. This was after the internment of
Japanese-American citizens in World
War II. It took that long, until 1971,
when Richard Nixon signed the Non-
Detention Act, and that law has never
been violated.

The Quirin case was not about wheth-
er a U.S. citizen captured during war-
time could be held indefinitely, but
rather whether such an individual
could be held in detention pending trial
by military commission. The recent
case of an American put into military
custody, of course, was Jose Padilla,
and there was a good deal of con-
troversy over the years about his case.
He was ultimately transferred out of
military custody, tried and convicted
in a civilian court.

What we are talking about here—and
I am very pleased Senator KIRK and
Senator LEE have joined us as cospon-
sors in this—is the right of our govern-
ment, as specifically authorized in a
law by Congress, to say that a citizen
of the United States can be arrested
and essentially held without trial for-
ever.

The hypothetical example that has
been offered by the Senator from Ari-
zona, the ranking member of the com-
mittee, is: Would we want someone
who is an American—who is planning
to kill our people, bomb our buildings—
not to be held indefinitely under the
laws of war? I believe it is a different
situation when it comes to American
citizens. What if it is an innocent
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American we are talking about? What
if it is someone who was in the wrong
place at the wrong time? The beauty of
our Constitution and our law is it gives
every citizen the right of review—re-
view by a court, and this is what the
Hamdi decision is all about. The de-
fense bill on the floor, as written,
would take us a step backward. The
bill, as written, would say an American
citizen can be picked up, can be held
for the length of hostilities—is that 5
years, 10 years, 15 years, 20 years, 25
years, 30 years—without a trial. I say
that is wrong. I say that is not the way
this democracy was set up. And I also
say that is totally unnecessary because
our federal courts work well to pros-
ecute terrorists. We can go back to the
Shoe Bomber, as a case in point. We
can go back to Abdulmutallab as a case
in point. We can go back to the record
of the Federal courts prosecuting over
400 terrorists since 9/11.

I want to thank Senator DURBIN for
his interest in this issue and his co-
sponsorship of this amendment. It is
very much appreciated. I don’t know
whether we can win this, but I think it
is very important that we try and I
know we are getting more and more
support as people learn more about
what this bill does. I think it is very
important that we build a record in
this body, because I have no doubt this
is going to be litigated. I hope we are
successful with this amendment. I hope
we can protect the rights of Americans.

Mr. President, as we have occasion to
look at people in Guantanamo, we
know there are people there who were
in the wrong place at the wrong time.
If they are going to be held forever,
that is a mistake, and we don’t want
the same thing to happen to American
citizens in this country.

This is another example of how we
are over-militarizing things that aren’t
broken. As I have said previously here
on the floor, I don’t see a need for the
military to go around arresting Ameri-
cans. The national security division of
the FBI now has some 10,000 people.
They have 56 field local offices with
special agents who are well equipped to
arrest terrorists and also interrogate
them. Certainly the Justice Depart-
ment is equipped to prosecute terror-
ists in Federal criminal court. The con-
viction rate and the long sentences
achieved shows their success.

I am hopeful we will be able to pass
this amendment and change the bill to
reflect that Americans are protected
from permanent detention without
trial. That is all we are trying to do.

I thank the Senator from Illinois, I
thank the Chair, and I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. Mr. President, let me
say at the outset what an extraor-
dinary job my colleague from Cali-
fornia has done. There was a time in
American history, before law schools,
when people read the law and practiced
the law. The Senator from California
has not only read the law, she has writ-
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ten many laws, and her competence in
advocating this important constitu-
tional question has been proven over
and over. So I thank her for having the
determination and courage to stand up
for her convictions against some who
would be critical of anyone who
broaches the subject.

This is a controversial subject. We
are talking about the security of Amer-
icans. We are talking about terrorism.
We all remember a few years ago when
our lives were interrupted—a time we
will never forget—when terrorists at-
tacked the United States and Kkilled
3,000 innocent American people on 9/11.
We came together in this Congress,
Democrats and Republicans, and said
we need to keep this country safe; that
we never want that to happen again. So
we Dpassed new laws, suggested by
President George W. Bush, and enacted
by Democrats and Republicans in Con-
gress.

We created new agencies, such as the
TSA security agency at airports and
we empowered our intelligence
branches—which Senator FEINSTEIN
has a particular responsibility for as
chairman of the Senate Intelligence
Committee—by giving them more peo-
ple, more technology, and more author-
ity, and we said to them, keep us safe.

We said to our military: We want you
to be the best in the world and con-
tinue to be, and we will provide the re-
sources for that to happen. Then we
turned, as Senator FEINSTEIN has
noted, to the Federal Bureau of Inves-
tigation and said: We are going to dra-
matically increase your numbers and
give you the technology you need to
keep us safe.

Here we are some 10 years later, and
what can we say? We can say thanks to
the leadership of President George W.
Bush and Barack Obama, 9/11 was not
repeated—and we never want it re-
peated.

We can also say, with very few excep-
tions, in the 10 years since 9/11 that we
have done all these things consistent
with America’s values and principles.
Other countries—and we see them even
today—faced with uncertainty and in-
security throw out all of the rules of
human conduct even to the point of
killing their own people in the streets
to maintain order. Thank God that
never has occurred in the TUnited
States, and I pray it never will. Those
of us who are elected to represent our
States in the Senate take an oath, an
oath that we are going to uphold and
defend the Constitution with its values
and principles. We understand that
taking that oath may mean that we
are accepting due process, and due
process says a fair day in court for
someone accused of a crime. Other
countries dispense with that. They
don’t need a trial. They find someone
suspected of a crime, whatever it might
be, that person is given summary exe-
cution, and that is the end of the story.
No questions asked.

We don’t do it that way in America.
We establish standards of conduct and
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justice, and particularly as it relates to
the people who live in America, our
citizens and legal residents who are in
the United States. That is what this
debate is about.

This is an important bill, S. 1867. It
comes up every year in a variety of dif-
ferent forms, and we are lucky to have
Senator CARL LEVIN and Senator JOHN
McCAIN who put more hours into it
than we can imagine to write the bill
to authorize the Department of Defense
to do its job. It is the best military in
the world, and their hard work makes
certain that it stays in that position.

But this provision they have added in
this bill is a serious mistake—serious.
It is serious enough for me to support
Senator FEINSTEIN in her efforts to
change and remove the language. Why?

First, we know the law enforcement
officials in the United States of Amer-
ica, the Attorney General’s Office, the
FBI have done a good job in keeping
America safe. They have arrested over
300 suspected terrorists in the United
States—over 300 of them—and they
have tried them in the criminal courts
of America, on trial, in public, for the
world to see that these people will be
held to the standards of trial as an
American citizen. Of those 300, they
have successfully prosecuted over 300
alleged terrorists, then incarcerated
them in the prisons of America, includ-
ing Marion, IL, in my home State,
where they are safely and humanely in-
carcerated.

The message to the world is: We are
going to keep America safe, but we are
going to do it by playing by the rules
that make us America. Due process is
one of those rules, and it has worked.
It has worked under two administra-
tions.

Now comes this bill and a suggestion
that we need to change the rules. The
suggestion is, in this measure, that we
will do something that has not been
done in America before. Section 1031 of
this bill, for the first time in the his-
tory of America, will authorize the in-
definite detention of American citizens
in the United States. This is unprece-
dented. In my view, as chair of the
Constitution Subcommittee of Senate
Judiciary, it raises serious constitu-
tional concerns.

Senator LEVIN and Senator MCCAIN
disagree. In an op-ed piece for the
Washington Post, they recently wrote:

No provision in the legislation expands the
authority under which detainees can be held
in military custody.

But look at the plain language of sec-
tion 1031. There is no exclusion for U.S.
citizens. So the question is, If we be-
lieve an American citizen is guilty or
will be guilty of acts of terrorism, can
we detain them indefinitely? Can we ig-
nore their constitutional rights and
hold them indefinitely, without warn-
ing them of their right to remain si-
lent, without advising them of their
right to counsel, without giving them
the basic protections of our Constitu-
tion? I don’t believe that should be the
standard.
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I listened to Senator MCCAIN. He
makes a pretty compelling argument:
Wait a minute. You are telling me that
if you have someone in front of you
who you think is a terrorist who could
repeat 9/11, you are going to read their
Miranda rights to them?

Well, as an American citizen, yes, 1
would. I would say to Senator McCAIN
the same argument would apply if that
person in front of me was not a sus-
pected terrorist but a suspected serial
killer, a suspected sexual predator; we
read them their Miranda rights. We be-
lieve our system of justice can work
with those rights being read.

Do you remember the case about 2
years ago of the person who was on the
airplane, the Underwear Bomber,
Abdulmutallab? He was coming to the
United States to blow up that airplane
and kill all the people onboard, and
thank God he failed. He tried to ignite
a bomb and his clothing caught on fire,
and the other passengers jumped on
him, subdued him, and he was arrested.
This man, not an American citizen,
was taken off the plane and interro-
gated by the Federal Bureau of Inves-
tigation. After he stopped talking vol-
untarily, they read him his Miranda
rights. We all know them from the
crime shows that we watch on TV: the
right to remain silent, everything you
say can be used against you, the right
to retain counsel. He was read all those
things, and he shut. But that wasn’t
the end of the story.

By the next day, they were back in-
terrogating him and they had con-
tacted his parents, brought his parents
to this country. He met with his par-
ents and turned and said: I will cooper-
ate. I will tell you everything I know.
He started talking, and he didn’t stop.

At the end of the day, he was charged
with terrible, serious crimes, brought
to trial in Detroit, and pled guilty
under our criminal system. Now, he
wasn’t an American citizen, but even
playing by the rules for American citi-
zens we successfully prosecuted this
would-be bomber and terrorist.

What is the message behind that?
The message behind that is we will
stand by our principles and values and
still keep America safe. We will trust
the Federal Bureau of Investigation
and the Department of Justice to suc-
cessfully prosecute suspected and al-
leged terrorists. We will not surrender
our principles even as we fight ter-
rorism every single day.

Now, this bill changes, unfortu-
nately, a fundamental aspect of that. It
says if an American citizen is detained
and suspected to be involved in ter-
rorism with al-Qaida or other groups,
they can be held indefinitely without
being given their constitutional rights.

I appreciate that Senator LEVIN and
Senator MCCAIN have said they are
willing to consider excluding U.S. per-
sons, but section 1031 doesn’t. I hope
they do.

I want to address a couple state-
ments that have been made by my Re-
publican colleagues. I like them and re-
spect them.
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I would say to Senator GRAHAM, my
colleague and friend from South Caro-
lina, I listened to Senator LEVIN tell us
privately and publicly over and over
again: What we have here doesn’t
change the law. Then I listened to your
arguments on the floor saying: Well,
the law needs to be changed. That is
why we are doing this. So I am strug-
gling to figure out if Senator LEVIN and
Senator GRAHAM have reconciled.

Mr. GRAHAM. May I respond?

Mr. DURBIN. I want the Senator to
respond, but I want to ask point blank,
is there an exclusion currently in the
law for U.S. citizens under section 1031
and whether or not under 1031 Amer-
ican citizens can be detained indefi-
nitely?

Mr. GRAHAM. No. And there should
not be. Could I finish my thought?

Mr. DURBIN. Of course.

Mr. GRAHAM. Now, we are good
friends, and we are going to stay that
way. But you keep saying something,
Senator DURBIN, that is not true. The
law of the land is that an American cit-
izen can be held as an enemy combat-
ant. It is the Hamdi decision, and I
quote:

There is no bar to this Nation’s holding
one of its own citizens as an enemy combat-
ant.

Hamdi was an American citizen cap-
tured in Afghanistan fighting for the
Taliban. Justice O’Connor specifically
recognized that Hamdi’'s detention
could last for the rest of his life be-
cause law of war detention can last for
the duration of the relevant conflict.

The Padilla case involves an Amer-
ican citizen captured in the United
States, held for 5 years as an enemy
combatant, and the Fourth Circuit re-
viewed his case and said that we could
hold an American citizen as an enemy
combatant.

To my good friend from Illinois,
throughout the history of this country
American citizens in every conflict
have, unfortunately, decided to side
with the enemy at times. In re Quirin
is a 1942-1943 case that involved Amer-
ican citizens assisting German sabo-
teurs. They were held under the law of
war because the act of collaborating
with the enemy was considered an act
of war, not a common crime.

So the law of the land by the courts
is that an American citizen can be held
as an enemy combatant. That has been
the law for decades.

What Senator FEINSTEIN would do is
change that. The Congress would be
saying we cannot hold an American
citizen as an American combatant.

I do appreciate the time. Now, let me
tell you why I think that is important.

The Senator is a very good lawyer.
Under the domestic criminal law, we
cannot hold someone indefinitely and
question them about enemy activity:
What do you know about the enemy?
What is coming? What were you doing?
Where did you train? Under domestic
criminal law, we can’t question some-
body in a way that would put them in
jeopardy.
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Under military intelligence gath-
ering we can question an enemy pris-
oner without them having a lawyer to
be able to find out how to defend Amer-
ica. If we can’t hold this person as an
enemy combatant, the only way we can
hold them is under domestic criminal
law. When the interview starts and the
guy says: I want my lawyer; I don’t
want to talk to you anymore—under
the criminal justice model there is a
very limited time we can hold them or
question them without reading them
their rights or giving them a lawyer.

Under intelligence gathering our De-
partment of Defense, the FBI, and the
CIA can tell the individual: You are
not entitled to a lawyer. You have to
sit here and talk with us because we
want to know what you know about
present, past, and future attacks.

If we can’t hold an American citizen
who has decided to collaborate with al-
Qaida as an enemy combatant, we lose
that ability to gather intelligence.
That is the change that Senator FEIN-
STEIN is proposing; that the law be
changed by the Congress to say enemy
combatant status can never be applied
to an American citizen if they collabo-
rate with al-Qaida. That would be a
huge loss of intelligence gathering, it
would be a substantial change in the
law, and it would be the first time any
Congress has ever suggested that an
American citizen can collaborate with
the enemy and not be considered a
threat to the United States from the
military point of view. I don’t want to
go down that road because I think that
is a very bad choice in the times in
which we live.

So to my good friend, the law is clear
we can hold an American citizen as an
enemy combatant. The Congress is con-
templating changing that, and I think
it would be a very bad decision in the
times in which we live to deny our abil-
ity to hold an American citizen and
question them about what they know
and why they decided to join al-Qaida.

Mr. McCAIN. Mr. President, I ask for
the regular order. What is the regular
order?

The PRESIDING OFFICER. The Sen-
ator from Illinois has the floor.

Mr. GRAHAM. Simply stated, if a
person decides to collaborate with al-
Qaida in a very limited way, can we
hold them? They have to be a member
of al-Qaida or affiliated with it or be
involved in a hostile act. But if they do
those things, historically, American
citizens who chose to side with the
Nazis—in this case, al-Qaida—have
been viewed by the rest of us not as a
common criminal but as a military
threat.

Now is not the time to change that.
We need that ability to question that
person: Why did you join al-Qaida?
Where did you train? What do you
know about what is coming next? And
the only way we can get that informa-
tion is to hold them as an enemy com-
batant and take all the time we need to
protect this Nation and interrogate.

Mr. DURBIN. I would like to reclaim
the floor.
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Mr. GRAHAM. Yes, sir. I appreciate
the exchange.

Mr. DURBIN. And would the Senator
end that with a question mark?

Mr. GRAHAM. And, was I right?

Mr. DURBIN. I thank my colleague
from South Carolina.

What the Senator concluded with,
though, I think is critical to this con-
versation. He said the only way to get
to the bottom of whether there is an
al-Qaida connection that could threat-
en the United States is military deten-
tion. Well, the Abdulmutallab case ar-
gues just the opposite. It was the Fed-
eral Bureau of Investigation that he
sat before and told all of the informa-
tion that the Senator has just dis-
cussed.

Mr. GRAHAM. May I respond and say
the Senator is right.

I am an all-of-the-above guy. I be-
lieve that military and civilian courts
should be used.

When an American citizen is in-
volved, does the Senator agree with me
that military commissions are off the
table?

Mr. DURBIN. So the Senator is argu-
ing that every President should have
all the options, criminal courts as well
as military commissions and tribunals?

Mr. GRAHAM. Absolutely.

Mr. DURBIN. Well, what is the dif-
ference, then, with what the Senator is
standing for and what is the current
situation? From my point of view, our
Presidents—President Bush and Presi-
dent Obama—since 9/11, have used both,
with more success on the criminal
courts side—dramatically more success
on the criminal courts side.

The obvious question that Senator
FEINSTEIN poses is, if the system isn’t
broken, if the system is keeping us
safe, if we have successfully prosecuted
over 300 alleged terrorists in our crimi-
nal courts and 6 in military commis-
sions, why do we want to change it?

Mr. GRAHAM. Here is the point I am
trying to make.

Mr. DURBIN. Retaining the floor.

Mr. GRAHAM. Thank you. And this
is a very good exchange.

My view is that when we capture
somebody at home and the belief is
that they are now part of al-Qaida,
that if we want to read them their Mi-
randa rights and put them in Federal
court, we have the ability to do that.
This legislation doesn’t prevent that
from happening.

Does it, I ask Senator LEVIN?

Mr. LEVIN. It does not.

Mr. GRAHAM. But what Senator
FEINSTEIN 1is proposing is that no
longer do we have the option of holding
the American citizen as an enemy com-
batant to gather intelligence, and we
don’t have the ability to hold them for
a period of time to interrogate them
under the law of war.

What I would suggest to the Senator
is that the information we receive from
Guantanamo Bay detainees has been
invaluable to this Nation’s defense. To
those who believe it was because of
waterboarding, I couldn’t disagree
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more. The chief reason we have been
able to gather good intelligence at
Guantanamo Bay is because of time.

The detainee is being humanely
treated, but there is no requirement
under military law to let the enemy
prisoner go at a certain period of time.

If you take away the ability to hold
an American citizen who has associ-
ated himself with al-Qaida to be held as
an enemy combatant, you can no
longer use the technique of interro-
gating him over time to find out what
he knows about the enemy.

You are worried about prosecuting
them. I am worried about finding out
what they know about future attacks.
They are not consistent. You can pros-
ecute somebody. That is part of the
law. What the Senator is taking away
from us is the ability to gather intel-
ligence. Our criminal justice system is
not set up to gather intelligence.

Mr. DURBIN. I want to reclaim the
floor. I know Senator MCCAIN is anx-
ious for me to conclude and there is
something he is anxious to do quickly,
but I will try to do this in appropriate
time for the gravity of the issue before
us.
But to suggest the only way we can
get information about a terrorist at-
tack on the United States by al-Qaida
and other sources is to turn to the
military commissions and tribunals
and not use the FBI and not use the
Department of Justice defies logic and
experience. Abdulmutallab, the Under-
wear Bomber, a member of al-Qaida,
failed in his attempt to bring down
that plane, interrogated successfully
by the FBI, basically told them every-
thing he knew over a period of time. It
worked. To argue that you cannot do
this defies the experience with
Abdulmutallab.

I want to say a word about the Hamdi
case. I listened as Senator FEINSTEIN
read the Supreme Court decision. I do
not think the Supreme Court decision
stands for what was said by the Sen-
ator from South Carolina. I think what
he said was inaccurate. I do not believe
Justice O’Connor went to the extent of
saying you can hold an American cit-
izen indefinitely.

Let me also say when it comes to the
Hamdi case, Hamdi was captured in Af-
ghanistan. He was captured on the bat-
tlefield in Afghanistan, not the United
States. And Justice O’Connor, in that
opinion, was very careful to say the
Hamdi decision was limited to ‘‘indi-
viduals who fought against the United
States in Afghanistan as part of the
Taliban.”” She was not talking about
American citizens and their rights. She
was talking about this specific situa-
tion.

Now let’s go to the case of Jose
Padilla. Jose Padilla, some will argue,
is a precedent for the indefinite deten-
tion of American citizens. But look at
what happened in the case of Padilla, a
U.S. citizen placed in military custody
in the United States. The Fourth Cir-
cuit Court of Appeals, one of the most
conservative courts in our Nation,
upheld Padilla’s military detention.
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Then, before the Supreme Court had
the chance to review the Fourth Cir-
cuit’s decision, the Bush administra-
tion transferred Padilla out of military
custody and prosecuted him in an arti-
cle III criminal court.

I do not think that Hamdi or Padilla
makes the case that has been made on
this floor.

I want to say I think Senator FEIN-
STEIN is proper in raising this amend-
ment. I think the fact is that Hamdi is
a U.S. citizen, but it does not stand for
the indefinite detention of U.S. citizens
as this new law would allow.

It troubles me that as good, as pro-
fessional, as careful as our government
has been to keep America safe, we now
have in a Defense authorization bill an
attempt to change some of the most
fundamental, constitutional principles
in America. This bill went through a
great committee, our Armed Services
Committee, but not through the Judi-
ciary Committee which has specific
subject matter jurisdiction over our
Constitution. It did not go through the
Intelligence Committee. And for the
record, the provisions in this bill—
which some have said are not that sig-
nificant, that much of a change—are
opposed by this administration, op-
posed by the Secretary of Defense,
Leon Panetta, who received a 100-to-
nothing vote of confidence from the
U.S. Senate when he was appointed, op-
posed by our Director of National In-
telligence, who says these provisions
will not make America safer but make
it more difficult to protect America,
and opposed by the Federal Bureau of
Investigation.

I entered a letter from Director Mull-
er in the RECORD yesterday, as well as
the Department of Justice.

You have to ask yourself, if all of
these agencies of government, which
work day in, day out, 24-7 to keep us
safe, tell us not to pass these provi-
sions because it does not make Amer-
ica safer, it jeopardizes our security,
why are we doing it?

Senator FEINSTEIN has the right ap-
proach: Let us try to preserve some of
the basic constitutional values here. I
think we can. I hope my colleagues will
take care before they vote against
Feinstein. Despite the respect, which I
share, that they have for our Armed
Services Committee and its leader-
ship—this is a matter of constitutional
importance and gravity. It is impor-
tant for us to take care and not to
change our basic values in the course
of debating a Defense authorization
bill. Let’s keep America safe but let’s
also respect the basic principle that
American citizens are entitled to con-
stitutional rights. The indefinite de-
tention of an American citizen ac-
cused—not convicted, accused of ter-
rorist activity—the indefinite deten-
tion runs counter to the basic prin-
ciples of the Constitution we have
sworn to uphold.

I yield the floor.

The PRESIDING OFFICER (Mrs.
HAGAN). The Senator from Michigan.
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Mr. LEVIN. I wonder if the Senator
will yield for a question. Would the
Senator agree that the majority opin-
ion in Hamdi said the following:

There is no bar to this Nation’s holding
one of its own citizens as an enemy combat-
ant.

Mr. DURBIN. I would respond by say-
ing Justice O’Connor in that decision
said:

[Als critical as the Government’s interest
may be in detaining those who actually pose
an immediate threat to the national security
of the United States during ongoing inter-
national conflict, history and common sense
teach us that an unchecked system of deten-
tion carries the potential to become a means
for oppression and abuse of others who do
not present that sort of threat. . . .

We therefore hold that a citizen-detainee,
seeking to challenge his classification as
enemy combatant, must receive notification
of the factual basis for his classification, and
a fair opportunity to rebut the Government’s
factual assertions before a neutral decision-
maker.

Mr. LEVIN. Would the Senator agree
that specifically referred to there is
that a citizen being held as an enemy
combatant is—excuse me. Would the
Senator agree that what he read refers
to the exact statement of the Justice
that a citizen who is held as an enemy
combatant is entitled to certain
rights? Would the Senator agree that
that, by its own terms, says that a cit-
izen can be held as an enemy combat-
ant?

Mr. DURBIN. In the particular case
of Hamdi, captured in Afghanistan as
part of the Taliban.

Mr. LEVIN. She did not say that. She
said ‘‘a citizen.” I know what the facts
of the case are. She did not limit it to
the facts of the case.

Mr. DURBIN. I am sorry but she did.
The quote:

. individuals who fought against the
United States in Afghanistan as part of the
Taliban.

Mr. LEVIN. She did not limit it to
that. She described the facts of that
case.

Mr. DURBIN. She limits it to that
case. If T could make one response and
then I will give the floor to the Sen-
ator. This is clearly an important con-
stitutional question and one where
there is real disagreement among the
Members on the floor. I think it is one
that frankly we should not be taking
up in a Defense authorization bill but
ought to be considered in a much
broader context because it engages us
at many levels in terms of constitu-
tional protections.

Mr. LEVIN. I agree with the Senator
that Justice O’Connor said what the
Senator said she said. Would the Sen-
ator agree with me that Justice O’Con-
nor said:

There is no bar to this Nation’s holding
one of its own citizens as an enemy combat-
ant.

Would the Senator agree that she
said that?

Mr. DURBIN. As it related to Hamdi
captured in Afghanistan.

Mr. LEVIN. Would the Senator agree
she said that, however?
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Mr. DURBIN. As it related to Hamdi,
of course.

Mr. LEVIN. I am giving the Senator
an exact quote. I know the facts of the
case.

Mr. DURBIN. I can read the whole
paragraph rather than the sentence.

Mr. LEVIN. You already have. Given
the facts of the case. I understand the
facts of the case, that it was somebody
captured in Afghanistan. My question
is, of the Senator: Would he agree that
Justice O’Connor said—she is talking
about this case, of course——

Mr. DURBIN. Yes.

Mr. LEVIN. “There is no bar to this
Nation holding one of its own citi-
zens’’?

Mr. DURBIN. Captured on the field of
battle in Afghanistan.

Mr. LEVIN. Would the Senator agree
that the Justice said the following,
that a citizen, no less than an alien,
can be ‘“‘part of or supporting forces
hostile to the United States or coali-
tion partners” and ‘‘engaged in an
armed conflict against the TUnited
States,” and would pose the same
threat of returning to the front during
the ongoing conflict? Would the Sen-
ator agree that she said that?

Mr. DURBIN. Of course.

Mr. LEVIN. Would the Senator agree
that she quoted from the Quirin case,
in which an American citizen was cap-
tured on Long Island?

Mr. DURBIN. She did make reference
to the Quirin case.

Mr. LEVIN. Did she cite that with
approval?

Mr. DURBIN. I would say there was
some reservation in citing it. I say to
the Senator, our difficulty and dis-
agreement is the fact we are dealing
with a specific individual captured on
the field of battle in Afghanistan with
the Taliban.

Mr. LEVIN. I understand.

Mr. DURBIN. We are not talking
about American citizens being arrested
and detained within the United States
and being held indefinitely without
constitutional rights.

Mr. LEVIN. My question, though—
my question is: Did Justice O’Connor
say that, in Quirin, that one of the de-
tainees alleged that he was a natural-
ized United States citizen, we held
that—these are her exact words:

Citizens who associate themselves with the
military arm of the enemy government, and
with its aid, guidance and direction enter
this country bent on hostile acts, are enemy
belligerents within the meaning of . . . the
law of war.

Did she say that?

Mr. DURBIN. I can tell the Senator
there were references in there to the
case, but the Supreme Court has never
ruled on the specific matter of law
which the Senator continues to read.
Until it rules, we will make the deci-
sion in this Department of Defense au-
thorization bill, and it is not an affir-
mation of current law because there
has been no ruling.

The PRESIDING OFFICER. The Sen-
ator from Arizona.
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Mr. McCAIN. Isn’t it true that Jus-
tice O’Connor was specifically referring
to a case of a person who was captured
on Long Island? Last I checked, Long
Island was part—albeit sometimes re-
grettably—part of the United States of
America.

Mr. LEVIN. She is quoting with ap-
proval from the Quirin case in which
one of the detainees was——

Mr. McCAIN. Captured in the United
States of America.

Those are the facts of the case.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

Mr. MCCAIN. Madam President, I am
afraid we have to move to the amend-
ment of Senator MERKLEY, who has
been very patient.

Mr. LEVIN. According to a unani-
mous consent agreement which was en-
tered into——

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. I understand Senator
MERKLEY was going to be recognized
next to offer his amendment. That was
according to the unanimous consent
agreement. I understand the Senator
from New Hampshire, I don’t know for
how long, needed to make a unanimous
consent request. Am I correct? No? I
am incorrect.

According to the existing unanimous
consent agreement, which was entered
into—

Mr. McCAIN. Can I ask the indul-
gence——

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. Could I ask the indul-
gence of my friend from Oregon, that
the Senator from South Carolina be al-
lowed 2 minutes, and the Senator from
New Hampshire be allowed 5 minutes?
Would that be all right with the Sen-
ator from Oregon?

Mr. MERKLEY. Yes.

Mr. McCAIN. I thank him for his
courtesy too. I say to the Senator from
Illinois, this is an important debate
and discussion. I appreciate his presen-
tation. I think a lot of people are get-
ting a lot of good information, on what
is a very complex and very central
issue. I thank the Senator from Illi-
nois.

I yield.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

Mr. GRAHAM. Please understand
what you are about to do if you pass
the Feinstein amendment. You will be
saying as a Congress, for the first time
in American history, an American cit-
izen who allies himself with an enemy
force can no longer be held as an
enemy combatant. The In Re Quirin de-
cision was about American citizens aid-
ing Nazi saboteurs, and the Supreme
Court held then that they could be held
as enemy combatants. So as much re-
spect as I have for Senator DURBIN, it
has been the law of the United States
for decades that an American citizen
on our soil who collaborates with the
enemy has committed an act of war
and will be held under the law of war,
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not domestic criminal law. That is the
law back then. That is the law now.

Hamdi said that an American cit-
izen—a noncitizen has a habeas right
under law of war detention because
this is a war without end. The holding
of that case was not that you cannot
hold an American citizen, it is that you
have a habeas right to go to a Federal
judge and the Federal judge will deter-
mine whether the military has made a
proper case. It has nothing to do with
an enemy combatant being held as an
American citizen. What this amend-
ment would do is it would bar the
United States in the future from hold-
ing an American citizen who decides to
associate with al-Qaida.

In World War II it was perfectly prop-
er to hold an American citizen as an
enemy combatant who helped the
Nazis. But we believe, somehow, in
2011, that is no longer fair. That would
be wrong. My God, what are we doing
in 2011? Do you not think al-Qaida is
trying to recruit people here at home?
Is the homeland the battlefield? You
better believe it is the battlefield.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. GRAHAM. Madam President, I
ask unanimous consent for 1 more
minute.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRAHAM. That is the point. Why
would you say that if you are in Af-
ghanistan, we can blow you up, put you
in jail forever, but if you make it here,
all of a sudden we cannot even talk to
you about being part of al-Qaida. What
a perverse outcome, to say if you make
it to America, you are home free; you
cannot be interrogated by our military
or our CIA; you get a lawyer. And that
is the end of the discussion. That is
what you would be doing. That is
crazy. No Congress has ever decided to
do that in other wars. If we do that
here, we are changing the law in a way
that makes us less safe. That is not
going to be on my resume.

It is not unfair to make an American
citizen account for the fact that they
decided to help al-Qaida to kill us all
and hold them as long as it takes to
find intelligence about what may be
coming next. And when they say ‘I
want my lawyer,” you tell them ‘‘Shut
up. You don’t get a lawyer.”’

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. GRAHAM. ‘“You are an enemy
combatant, and we are going to talk to
you about why you joined al-Qaida.”

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Ms. AYOTTE. Madam President, I
also rise in opposition to the amend-
ment offered by Senator FEINSTEIN,
and I certainly appreciate the com-
ments of my colleague from South
Carolina. It would lead to an absurd re-
sult that if we were in a situation
where an American citizen became a
member of al-Qaida and from within
our country attacked Americans and
we could not gather the maximum
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amount of information from them to
make sure we could prevent future at-
tacks against our country—that is
what is at issue here.

I would like to point out a couple of
issues that have not been addressed
with respect to Senator FEINSTEIN’S
amendment.

If you look at the language of that
amendment, she says that the author-
ity described in this section for the
Armed Forces of the United States to
detain a person does not include the
authority to detain a citizen of the
United States without trial until the
end of hostilities. I think this provision
is going to create some real problems
for the executive branch. If I were
they, I would be in here raising these
issues because it does not distinguish—
the language—between an American
citizen who is captured overseas versus
an American citizen captured in the
United States of America.

Let’s use the example of Anwar al-
Awlaki. Mr. al-Awlaki, a member of al-
Qaida, was actually killed by us over-
seas. So it would lead to the absurd re-
sult that we could not detain him to
gather intelligence, but we believe that
we are authorized—by the way, 1
agreed with the administration taking
that step to take out Mr. al-Awlaki,
who was a great danger to our country
overseas. So the language as written
would lead to that absurd result that
would tie the administration’s hands,
that they can actually kill these indi-
viduals, but they can’t detain them
under military custody and interrogate
them to make sure we can find out
what they do know and what other at-
tacks are being planned against the
United States of America.

Also with respect to the language in
this amendment, the language itself is
a defense lawyer’s dream. You can’t
hold a U.S. citizen until the end of hos-
tilities. Well, how long can you hold
them? I mean, it is not clear. There is
no language in that. This is going to be
litigated to heaven, and this is an area
where our intelligence professionals
need clarity. This is going to create
more issues for the executive branch in
an area that needs clarity and where
there needs to be some identified rules
and they have to be focused on gath-
ering intelligence to protect Ameri-
cans.

Senator DURBIN has cited the
Abdulmutallab case on numerous occa-
sions as a way—as a great case as an
example of how we can gather intel-
ligence from enemy combatants to pro-
tect America. Let’s review the facts of
that case again. Fifty minutes into the
interrogation, he was told: You have
the right to remain silent. He exercised
that right because he was given Mi-
randa warnings, and it was only 5
weeks later that we were actually able
to get through the Miranda warnings
after we went to his parents. Is that
the type of system we want? What hap-
pened in that 5 weeks? What did we
lose in terms of information that could
have protected America?
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If we can’t hold an American citizen
who has chosen to be a member of al-
Qaida and has participated in a bellig-
erent act against our country to ask
them what other attacks they are plan-
ning and whom they are working with,
how are we going to get information to
make sure that—God forbid—we can
prevent another 9/11 on our soil, be-
cause that is why they want to come to
the United States of America. Also,
how do we deal with this issue of home-
grown radicals?

Unfortunately, this amendment, in
my view, is going to be a situation
where we are opening the welcome
mat. If you get to America and you can
recruit one of our citizens to be a mem-
ber of al-Qaida, then you don’t have to
worry about them being held in mili-
tary custody. You don’t have to worry
about us using our maximum tools to
gather intelligence to protect Ameri-
cans.

I think this amendment is very mis-
guided. I again would point out that
the administration should be concerned
about the language in this amendment.
It does not distinguish between an
American citizen who is captured on
our soil who is trying to attack us and
one overseas. But either way, if an
American citizen has joined al-Qaida
and is trying to kill us from within our
own country, they have become part of
our enemy and are at war with us.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Ms. AYOTTE. Thank you, Madam
President.

I urge my colleagues to oppose the
Feinstein amendment.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. I believe it is now in
order for Senator MERKLEY to offer
amendment No. 1257, as amended, with
the amendment at the desk. The
amendment at the desk has four words
added to the printed amendment, and
those words are “NATO and coalition
allies”; is that correct?

The PRESIDING OFFICER. That is
correct.

Mr. LEVIN. I thank the Presiding Of-
ficer.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

AMENDMENT NO. 1257, AS MODIFIED

Mr. MERKLEY. Madam President, I
call up amendment No. 1257, as modi-
fied, under the unanimous consent
agreement and rise to speak to it.

The PRESIDING OFFICER. Under
the previous order, the amendment No.
1257, as modified, is now the pending
question.

The amendment (No. 1257) as modi-
fied, is as follows:

On page 484, strike line 22 through 24 and
insert the following:

(c) TRANSITION PLAN.—The President shall
devise a plan based on inputs from military
commanders, NATO and Coalition allies, the
diplomatic missions in the region, and ap-
propriate members of the Cabinet, along
with the consultation of Congress, for expe-
diting the drawdown of United States com-
bat troops in Afghanistan and accelerating
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the transfer of security authority to Afghan
authorities.

(d) SUBMITTAL TO CONGRESS.—The Presi-
dent shall include the most current set of
benchmarks established pursuant to sub-
section (b) and the plan pursuant to sub-
section (c¢) with each report on progress.

Mr. MERKLEY. Madam President,
this amendment requires the President
of the United States to develop a plan
to expedite the reduction of U.S. com-
bat troops in Afghanistan and to accel-
erate the transfer of responsibility for
military and security operations to the
Government of Afghanistan. Before I
speak to some of the details, I want to
thank the original cosponsors who
have worked hard on this amendment:
Senator MIKE LEE, Senator ToM UDALL
of New Mexico, Senator RAND PAUL,
and Senator SHERROD BROWN.

The United States went to Afghani-
stan with two main goals that were
laid out by President Bush: to destroy
al-Qaida training camps and to hunt
down those responsible for 9/11. Our
very capable American troops and their
NATO partners have aggressively pur-
sued these objectives. There are very
few al-Qaida operating in Afghanistan.
Secretary of Defense Leon Panetta said
in June 2010 that there were at most
only 50 to 100 al-Qaida members in Af-
ghanistan. Afghanistan is no longer
and has not been for some time a cen-
tral arena for al-Qaida activity.

American forces have also effectively
pursued the second objective, which is
capturing or killing those who at-
tacked America on 9/11. In recent
years, America has captured or killed
two dozen high-level al-Qaida
operatives, including Khalid Shaikh
Mohammed, the alleged operational
mastermind of the September 11 at-
tacks, who was captured in a raid on a
house in the Pakistani garrison city of
Rawalpindi near the capital,
Islamabad; Ramszi bin al-Shibh, de-
scribed as a key facilitator of the Sep-
tember 11 attacks; Sheikh Sa’id Masri,
an Egyptian believed to have acted as
the operational leader of al-Qaida, who
was killed in a U.S. drone strike. Most
importantly, our exceptional intel-
ligence teams and armed services have
tracked down and killed Osama bin
Laden, the founder and head of al-
Qaida.

Citizens may fairly ask—and they do
ask—given that we have successfully
pursued our original two missions,
isn’t it time to bring our sons and
daughters home? Our citizens remind
us that the United States has been at
war in Afghanistan for over 10 years,
the longest war in American history.
Our citizens recognize that the war in
Afghanistan has come at a terrible
price. More than 1,200 Americans have
died from snipers, from improvised ex-
plosive devices, and other deadly weap-
ons of war. More than 6,700 Americans
have been wounded by those same
weapons. Thousands of our soldiers
have suffered from—and will suffer for
years, decades to come—traumatic
brain injuries and post-traumatic
stress disorder. Our soldiers have paid
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a huge price. Their families have paid a
huge price.

In addition, the war in Afghanistan
has consumed and is consuming an
enormous share of our national re-
sources. According to the Congres-
sional Research Service, by the end of
this year—just over a month from
now—we will have spent the better
part of $¥% trillion or approximately
$444 billion. In 2011 alone, we will spend
about $120 billion.

So what is the answer to our citizens
who ask, given our success in destroy-
ing al-Qaida training camps and given
our success in pursuing those respon-
sible for 9/11, why we haven’t brought
our troops and our tax dollars home.
The official answer is that America has
expanded its mission in Afghanistan
from the narrow two original objec-
tives of destroying al-Qaida and hunt-
ing down those responsible for 9/11 to
the broad mission of nation building.

Destroying al-Qaida—our original
mission—and building a modern nation
state where one has never existed are
two entirely different things. The ex-
panded mission of nation building in
Afghanistan goes way beyond those
original two military objectives. This
expanded nation-building mission in-
volves creating a strong central gov-
ernment. It involves creating an elec-
tion process for a functioning democ-
racy. It involves building infrastruc-
ture—roads and bridges and schools. It
involves a major mission to create a
sizable national police force and a siz-
able and effective national army.

We have spent a lot on this mission,
but the success is limited. Over 10
years, as I mentioned, we have spent
$444 billion. Now, that is in a nation
that had a prewar gross domestic prod-
uct, or economy, of about $10 billion a
year. So we have spent an amount
equal to 44 times the economy of Af-
ghanistan. One would think the result
is we would have rebuilt the infrastruc-
ture of Afghanistan 10 times over or 20
times over. But the reality is there is
very little to show for this nation-
building mission. Why is that the case?
Most simply, this nation-building mis-
sion is systematically stymied by mul-
tiple forces. One is high illiteracy.

On my recent trip to Afghanistan, I
was told that among those recruited
for the national police, the literacy
rate at a first grade level is only about
16 percent—first grade level, 16 percent.
The goal is to be able to raise that lit-
eracy rate so that soldiers can read the
serial numbers on their rifles. That is a
very different world from the world we
live in.

The second huge factor is vast cor-
ruption. Just after my first trip to Af-
ghanistan, the newspapers were full of
stories about the family members and
the associates of the President of Af-
ghanistan building massive mansions
in Dubai. Well, sending our money to
Afghanistan so the elite can send it to
Dubai to build mansions does not serve
our national security.

The efforts in nation building are
stymied by deeply felt, ancient tribal
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and ethnic divisions. Moreover, there is
a strong national aversion to the very
mission of building a strong central
government. I had an interesting expe-
rience where I met with six Pashtun
tribal leaders in Kabul, the capital.
They came in to share their stories and
each one of them said that some form
of the government you are trying to
build is an affliction to our people.
Please do not build a stronger govern-
ment that exploits and afflicts our peo-
ple. I said to them, help me understand
this, because building a government
means a force that can help with edu-
cation, that can help with health care,
that can help build transportation in-
frastructure, that can help provide se-
curity for businesses to prosper. They
spoke to me and said—one of them
summed it up and said, Senator, you
don’t understand. All of the govern-
ment positions here are sold. The peo-
ple who buy them do not buy them to
serve our people. They buy them to ex-
ploit our people. And when you build a
strong central government, which we
oppose, the exploitation increases.

So this nation-building mission is
systematically stymied by high illit-
eracy, vast corruption, extensive and
deep tribal and ethnic divisions, and a
historic national aversion to a strong
central government.

We have been in Afghanistan for
more than 10 years. It is time to
change course. Our President recog-
nizes this. He has worked out an agree-
ment with the NATO partners to re-
move the remaining combat troops by
the end of 2014. That is just over 3
years from now. But what happens dur-
ing this next 3 years? This amendment
says: Mr. President, during these next 3
years, seize the opportunity to dimin-
ish the combat role of American sol-
diers and increase the responsibility
placed with the Afghanistan Govern-
ment and the Afghanistan forces. Seize
that opportunity.

I say to my colleagues today, this is
incredibly important for our success in
transferring responsibility. If we do not
provide the opportunity and the neces-
sity for the Afghanistan institutions to
take responsibility for their own secu-
rity, they will not be prepared to exer-
cise that responsibility down the road.

The United States is facing a global
terrorist threat. We will be well served
by using U.S. troops and resources in a
counterterrorism strategy against ter-
rorist forces wherever in the world
they may locate and train. That strat-
egy was highlighted by the pursuit of
Osama bin Laden in Pakistan or more
recently our successful pursuit of
Anwar Awlaki in Yemen. Our intel-
ligence and our military, the best in
the world, have proven without a doubt
that they excel at this strategy. Thus,
it makes sense to expedite the reduc-
tion of U.S. combat troops in Afghani-
stan and accelerate the responsibility
for military and security operations to
the Government of Afghanistan. That
is what this amendment does.

The amendment specifically requires
the President to prepare a plan for the
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expedited reduction of troops and ac-
celerate transfer responsibility based
on inputs from military commanders,
from NATO and coalition allies, from
diplomatic missions in the region, from
appropriate members of the Cabinet,
and from consultation with Congress.
What this amendment does not do is it
does not limit our ability to identify
an attack by al-Qaida or terrorist
forces wherever they may be in the
world. It does not limit our ability to
destroy al-Qaida or associated terrorist
training camps wherever they may be,
wherever they are in the world. It does
not restrict funding for supplies and
equipment needed by our troops de-
ployed in the field.

If our national security is well served
by taking the fight to al-Qaida wher-
ever they are, if our nation-building
strategy in Afghanistan is confounded
by illiteracy and corruption and cul-
tural opposition and tribal and ethnic
conflicts, if our national resources are
needed in that global antiterrorism
strategy and are needed as well for na-
tion building here at home, if our men
and women have suffered enough on Af-
ghan soil, then we should encourage
our President to seize every oppor-
tunity over these next 3 years to re-
duce our forces in Afghanistan and to
transfer security responsibilities to the
Afghan Government.

That is what this amendment does,
and I encourage every colleague to sup-
port it.

Thank you, Madam President. I yield

the floor and note the absence of a
quorum.
The PRESIDING OFFICER. The

clerk will call the roll.

The assistant editor of the Daily Di-
gest proceeded to call the roll.

Mr. MCCAIN. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MCCAIN. Madam President, I op-
pose this amendment for one simple
reason. It requires the President to
submit a plan to Congress for an accel-
erated drawdown from Afghanistan—an
accelerated withdrawal; not just the
withdrawal that is already planned,
not the withdrawal that has already
been accelerated on several occasions,
but a new accelerated drawdown.

The President is supposed to submit
a plan to Congress for an accelerated
drawdown from Afghanistan. Does that
mean the Congress of the United States
could see a plan for an accelerated
withdrawal from Afghanistan? Is it re-
quired that it be implemented by Con-
gress or is it a nice informational, no-
tional kind of thing: Here is a plan.
Hey, let’s get together. I have a plan.
And the President’s drawdown plan,
our senior military commanders have
stated, is already—already—more ac-
celerated than they are comfortable
with.

First of all, I don’t get the point of
the Senator’s amendment, which is to
submit a plan. It doesn’t require that
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the plan be acted on, just a plan. I can
submit a plan for him if it is plans he
is interested in. But the fact is we are
accelerating our withdrawal from Af-
ghanistan at great risk, as our military
commanders have testified—much
greater risk. So I guess another accel-
erated plan would obviously have the
result of even greater risk to the men
and women in the military.

I understand the opposition of the
Senator from Oregon to the war. That
is fine. I respect that. But an amend-
ment that a plan is to be submitted
without any requirement that it be im-
plemented—a plan which would already
accelerate more what has already been
accelerated—I guess is some kind of
statement.

The plan as required by this amend-
ment would be based on inputs from
our military commanders. I can tell
the Senator from Oregon what our
military commanders in Afghanistan
have said in testimony before the Sen-
ate Armed Services Committee, which
is that more acceleration would mean
greater risk. The acceleration that is
already taking place means greater
risk. But the Senator from Oregon
wants a more accelerated plan, I guess.

Then-chairman of the Joint Chiefs of
Staff, ADM Mike Mullen, testified be-
fore the House Armed Services Com-
mittee on June 23—this is the Chair-
man of the Joint Chiefs of Staff—that
the President’s drawdown plan would
be—that is the present plan, not an ac-
celerated plan such as the amendment
proposes—‘‘more aggressive and incur
more risks than I was originally pre-
pared to accept.”

I wonder if the Senator from Oregon
heard that. The present plan is ‘‘more
aggressive and would incur more risks”’
than the Chairman of the Joint Chiefs
of Staff would have been prepared to
accept. So with this amendment, we
accelerate even more.

On the same day, in testimony before
the Senate Select Committee on Intel-
ligence, GEN David Petraeus stated
that no military commander rec-
ommended what the President ulti-
mately decided. That is the present
plan.

Their concerns were well grounded.
Our commanders had wanted to keep
the remaining surge forces in Afghani-
stan until the conclusion of next year’s
fighting season, which roughly occurs
with the onset of the colder months.
That was their recommendation to the
President. So now the President shall
devise a plan based on inputs from
military commanders. I can tell the
Senator from Oregon what the input
from the military commanders is. It is
the same input he got with the first ac-
celerated withdrawal. All we have to do
is pick up the phone and ask them. We
don’t have to have an amendment.
That was their recommendation to the
President. However, the President
chose to disregard that advice and an-
nounce that all U.S. forces would be
withdrawn from Afghanistan by the
end of next summer. That guarantees
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that just as the fighting season next
year is at its peak, U.S. surge forces
will be leaving Afghanistan. In my
view, that is a huge and unnecessary
risk to our mission. But the decision
has been made. I think there will be
great long-term consequences to it.

A story was related to me recently
by a former member of the previous ad-
ministration, high ranking, in a meet-
ing with one of the highest ranking
members of the Government of Paki-
stan. He said to this high-ranking gov-
ernment official: What do you think
the chances for peace with the Taliban
are? That individual laughed and said,
Why should they make peace? You are
leaving.

Those are fundamental facts. The pri-
mary reason for maintaining all of our
surge forces in Afghanistan through
next year’s fighting season is because
of another time the President chose to
disregard the advice of his military
commanders. It is well known that our
military leaders had wanted a surge to
be 40,000 U.S. troops, but the President
only gave them 33,000. So rather than
being able to prioritize the south and
east of Afghanistan at the same time,
as they had planned, our commanders
had to focus first in the south, which
they did last year and this year, and
then concentrate on eastern Afghani-
stan next year, all because they didn’t
have enough troops.

That is not my opinion; that is the
sworn testimony of military leaders be-
fore the Senate Armed Services Com-
mittee.

The President’s decision made the
war longer and now our commanders
will not have the forces they said they
wanted and needed to finish the job in
eastern Afghanistan.

Before we mandate a plan to further
accelerate the drawdown of U.S. forces
from Afghanistan, I suggest we review
the facts and consider the potential
consequences of the overly accelerated
drawdown we already have.

Before we base such a plan on the
views of our military commanders, I
certainly recommend that my col-
leagues travel to Afghanistan and
speak with those commanders who can
explain far better than I can why fur-
ther accelerating our drawdown is
reckless and wrong.

So I do not get the amendment. I do
not understand why the title of it is
“To require a plan for the expedited
transition of responsibility for military
and security operations in Afghanistan
to the Government of Afghanistan.”

As I said, in case the Senator from
Oregon missed it, we have already ac-
celerated, and in the view of our mili-
tary commanders, unanimously, it is a
far greater risk.

It says:

The President shall devise a plan based on
inputs from military commanders, NATO
and Coalition allies, the diplomatic missions
in the region, and appropriate members of
the Cabinet, along with the consultation of
Congress, for expediting the drawdown of
United States combat troops in Afghanistan
and accelerating the transfer of security au-
thority. . . .



S8048

Apparently, the Senator from Oregon
is not satisfied with the President’s al-
ready accelerated plan for withdrawal
from Afghanistan beginning in the fall
of—well, it has already begun—but the
serious withdrawal in the fall, Sep-
tember 2012.

I can assure—I can assure—the Sen-
ator from Oregon that if our with-
drawal, which I greatly fear now, will
have long-term consequences, a further
accelerated withdrawal will absolutely
guarantee that Afghanistan becomes a
cockpit—a cockpit—of competing in-
terests from Iran, from India, from
Pakistan, and from other countries in
the region. I think the people of Af-
ghanistan deserve better.

So I will, obviously,
amendment.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LEE. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEE. Madam President, I ask
unanimous consent that the current
amendment be set aside so I might
speak briefly regarding amendment No.
1126.

Mr. LEVIN. Madam President, re-
serving the right to object, I wonder if
the Senator would just seek the right
to—the Senator has a right to speak on
another amendment without setting
aside this amendment. So I ask that
the Senator not set aside the pending
amendment but just simply speak on
whatever amendment he wishes to
speak.

Mr. LEE. Wonderful. The second re-
quest is withdrawn.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1126

Mr. LEE. Madam President, I rise
today to speak in support of amend-
ment No. 1126 to the current pending
legislation. The purpose of this amend-
ment is to make clear that the United
States shall not detain for an indefi-
nite period U.S. citizens in military
custody.

I understand this has been the sub-
ject of a lot of debate. I also under-
stand this would be a break not only
with the current pending legislation
but also with current practice, based
on Supreme Court precedent and lower
court precedent that some have inter-
preted to deem this a constitutionally
permissible practice.

It has often been suggested by sev-
eral of my colleagues that it is the
province of the Supreme Court to in-
terpret the Constitution, and that
statement is absolutely correct as far
as it goes. But it is not the beginning
of the analysis and the end of the anal-
ysis.

We, as Senators, independently have
an obligation, consistent with and re-
quired by our oath to the Constitu-

oppose this
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tion—which I took just a few months
ago just a few feet from where I stand
now—to uphold the Constitution of the
United States. That means doing more
than simply the full extent of whatever
the courts will tolerate.

In this instance, what we are talking
about is the right of the U.S. military
to detain indefinitely, without trial, a
U.S. citizen, simply on the basis that
person has been deemed an enemy com-
batant.

Now, there is a real slippery slope
problem here, and it is the very kind of
slippery slope problem for which we
have protections such as the fifth
amendment and the sixth amendment.
You see, under the fifth amendment, a
person cannot be held for an infamous
crime unless they have been subjected
to a process whereby a grand jury in-
dictment has been issued. A person
cannot be held and tried for a crime
without having counsel made available
to them and without the opportunity
for a speedy trial in front of a jury of
the peers of the accused.

We can scarcely afford as Americans
to surrender these fundamental civil
liberties for which wars have been
fought, for which the founding era, the
founding generation fought so nobly
against our mother country to estab-
lish and thereafter to protect. We have
to support these liberties. I think at a
bare minimum, that means we will not
allow U.S. military personnel to arrest
and indefinitely detain U.S. citizens,
regardless of what label we happen to
apply to them. These people, as U.S.
citizens, are entitled to a grand jury
indictment to the extent they are
being held for an infamous crime. They
are also entitled to a jury trial in front
of their peers and to counsel.

We cannot, for the sake of conven-
ience, surrender these important lib-
erties. I am not willing to do that.
That is why I support this amendment,
amendment No. 1126, to the pending
legislation. I encourage each of my col-
leagues to do so.

I want to point out that yesterday I
voted against what became known as
the Udall amendment. I did so in part
because I do not believe that fixed the
problem I am talking about. The Udall
amendment did not even purport to ad-
dress current practice or the policies as
they have been established in recent
years: that this kind of detention is in
some circumstances acceptable. It
called for a study and it eliminated
certain provisions in the proposed leg-
islation, but it did not fix the under-
lying problem.

This Feinstein amendment, amend-
ment No. 1126, does fix that. That is
why I support it. I encourage each of
my colleagues to do the same.

When we take an oath to the U.S.
Constitution—to uphold it, to support
it, to protect it, to defend it—we are
doing more than simply agreeing to do
whatever the courts will tolerate. We
are taking an oath to the principles
embodied in this 224-year-old document
that has fostered the greatest civiliza-
tion the world has ever known.
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Thank you, Madam President.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LEVIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
WHITEHOUSE). Without objection, it is
so ordered.

AMENDMENT NO. 1257, AS MODIFIED

Mr. LEVIN. Mr. President, let me
just ask Senator MERKLEY a question,
and then I think we can proceed from
there.

It is my understanding that the
original language in this and related
amendments had the dates 2012 and
2014 in them, and it could have been in-
terpreted that the Senator was trying
to press those dates forward rather
than address—as I interpret the Sen-
ator’s current amendment—the pace of
reductions after consultation with the
people the Senator has identified. Am I
correct?

Mr. MERKLEY. The Senator is cor-
rect. The amendment is designed to en-
courage, to increase the pace of the re-
duction of U.S. forces and the transfer
of responsibility to Afghanistan’s
forces.

Mr. LEVIN. Mr. President, unless
there is someone else here who wants
to speak, I yield the floor.

Mr. McCAIN. Mr. President, I urge
adoption of the amendment.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment, as modified.

The amendment (No. 1257), as modi-
fied, was agreed to.

Mr. LEVIN. Mr. President, I move to
reconsider the vote.

Mr. MERKLEY. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. LEVIN. Mr. President, I under-
stand the Senator from New Hamp-
shire——

Mr. MCCAIN. Mr. President, the Sen-
ator from New Hampshire had intended
to talk about her amendment and with-
draw it, and she may be coming. I have
not had a chance to notify her, so there
may be a couple-minute delay.

So I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. McCAIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MCCAIN. Mr. President, in an ex-
change I had on the floor, I mentioned
the people on wonderful Long Island. I
made a joke. I am sorry there is at
least one of my colleagues who cannot
take a joke. So I apologize if I offended
him and hope that someday he will
have a sense of humor.

I yield the floor.
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The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. SESSIONS. Mr. President, I have
been working for some time to wrestle
with this question of the right number
of military forces we need in Europe. It
is an issue that has given me some
pause. I thought we had an agreement
several years ago to make some notice-
able changes in that force structure.
Some changes have indeed been made
and others were in the works and they
apparently have been put on hold and
altered.

So I just wished to share some
thoughts about it. I thank Senator
LEVIN and Senator MCcCAIN for working
with me to develop an amendment to
this bill that helps call attention to
this problem with the Department of
Defense.

We have had a long and historic rela-
tionship with Europe and our European
allies. They remain the best allies we
have in the world. We have large num-
bers of troops still in Europe. But there
are not nearly as many as there have
been in the past. But the numbers are
still extraordinary. We have, at this
time, 80,000 U.S. troops in Europe, and
I do not believe military threats justify
that large a troop presence. Our his-
toric even larger number was based on
the Soviet threat, the Fulda Gap, the
weakness of our European allies after
World War IT and their lack of strength
and the bond that NATO meant. We
stuck together and transformed the en-
tire North Atlantic region in a positive
way.

A book called ‘‘Paradise and Power”’
has been written about where we are
today. It is a pretty significant book,
frankly. The essence of it is that the
Europeans are in a paradise protected
by American power, and they do not
feel any need to substantially burden
themselves with national defense be-
cause the United States is there.

We have a nuclear presence, we have
80,000 troops, and we have the fabu-
lously trained, highly skilled military
with the lift capability of moving to a
troubled and dangerous spot at any
time. I do think it is fair to say they
have become a bit complacent.

As part of a CODEL I led in 2004, we
visited Europe, because the TUnited
States was going through a BRAC, a re-
duction of U.S. basing, and we did not
have the same type policy with regard
to international bases. We visited—
Senator CHAMBLISS and Senator ENZI
and I—bases in Europe, particularly
bases we felt would be enduring, such
as Rota, Spain, Sigonella and Vicenza
and other bases—and Ramstein in Ger-
many.

But there are others, lots of others.
So part of the NATO commitment is
that each nation in Europe would in-
vest and spend 2 percent of their GDP
on defense. We have been 4 percent—
sometimes over that recently—in re-
cent years. So our NATO members,
however, are falling below that. Ger-
many, the strongest economy in Eu-
rope, is at 1.2 percent of GDP on de-
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fense, and they spend a large portion of
that on short-term, less than 1 year,
military training of young people in
Germany.

The fact is, a 9-month trainee is not
someone in the modern world we can
send into combat. They are just not
sufficiently trained. Many military ex-
perts believe this is a waste of money.
So even the money they are spending,
in many ways, is not effectively and
wisely spent to create the kind of mod-
ern military they have to have to be
successful in a serious manner.

We do, though, believe Europe is not
facing the kind of threats we had. I
think it is appropriate for us to talk to
our European allies and say we want to
proceed with a drawdown, where pos-
sible. This Nation is borrowing 40 cents
of every $1 we spend. The Defense De-
partment, under the sequester that will
occur as a result of the failure of the
committee of 12 to reach an agreement,
will be facing dramatic cuts in spend-
ing, over $1 trillion based on President
Obama’s projected budget over 10
years. We need to look for every rea-
sonable savings we can.

The Defense Department is taking
too heavy a cut in my opinion, far
more than any other department of
government. However, we cannot sus-
tain that. I do not support that large a
cut, but it will be reducing spending by
a significant amount. So I believe we
should think about our foreign deploy-
ments. The National Defense Author-
ization Act represents a vision for de-
fense spending. We are now down from
$5648 billion spent on the Defense De-
partment last year, $5627 billion this
year, an actual reduction in noninfla-
tion dollars of over $20 billion.

As a matter of fact, the Budget Con-
trol Act agreement calls for a reduc-
tion of total spending in the discre-
tionary account this year of $7 billion;
whereas, the Defense Department is
taking $20 billion. Other departments
therefore are receiving increases to get
the net 7 that is claimed. Unfortu-
nately, that is not an accurate number
because we do not achieve even the $7
billion promised.

Since 2004, the Defense Department
had a plan to transfer two of its four
highly trained combat brigades in Eu-
rope back to the United States as part
of the larger post-world war realign-
ment. However, in April of this year,
the Department of Defense announced
it would maintain three combat bri-
gades and not bring the fourth one
home until 2015.

I have asked the Chairman of the
Joint Chiefs of Staff, General Dempsey,
at the Armed Services hearing, and I
asked Admiral Stavridis, our European
EUCOM commander, and they had no
good explanation for why we are alter-
ing the plan that has been in place.

So my amendment has been agreed to
on both sides and would require three
things from the Department of De-
fense: No. 1, assessment of the April
2011 decision to station three Army bri-
gade combat teams in Europe; No. 2, an
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analysis of the fiscal and strategic
costs and benefits of reducing the num-
ber of forward-based military personnel
in BEurope to that recommended by the
2004 Global Posture Review; and, No. 3,
to describe the methodology used by
the Defense Department to estimate
the current and future cost of U.S.
force posture in Europe.

So is Europe more threatened today
than before? I do not think so. The
United States has a tougher financial
condition today than before? Yes. I be-
lieve we need to look at this carefully.
I thank Senator McCCAIN and Senator
LEVIN for working with me to rec-
ommend an amendment they believe is
consistent with the goals I am seeking
without micromanaging the Depart-
ment of Defense.

I thank the Chair. I am pleased this
amendment will be considered, and per-
haps we can make some progress to
analyzing more properly the deploy-
ment of forces in Europe. Finally, I
would say there is no doubt in my mind
that the economy of the United States
is benefited if a brigade is housed in
the United States, and the costs of sup-
port and family are in the United
States strengthening our economy
rather than transferring the wealth of
our Nation to a foreign area.

I hope we will consider that as we
deal with this issue.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

AMENDMENT NO. 1229

Mr. McCAIN. Mr. President, I call up
amendment No. 1229 and ask for its im-
mediate consideration.

The PRESIDING OFFICER. The
amendment is already pending.

Mr. McCAIN. I note the presence of
my colleague, Senator LIEBERMAN, on
the floor, the chairman of the Home-
land Security Committee.

I thank my friend from Connecticut
for his support of this amendment and
the importance, with the full realiza-
tion of the key role the chairman of
the Homeland Security Committee
plays in the issue of cyber security,
which is the most—in many respects,
one of the most looming threats to our
Nation’s security.

Mr. LIEBERMAN. Mr. President, I
thank my friend from Arizona. I appre-
ciate this amendment he has offered. I
believe I am now listed as a cosponsor.
If not, I ask unanimous consent that I
be so listed.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LIEBERMAN. This amendment
essentially codifies a very important
memorandum of understanding be-
tween the Department of Homeland Se-
curity and the NSA, the National Secu-
rity Agency. This is a perfect balance
and exactly the kind of overcoming of
stovepipes we need to see in our gov-
ernment.

Under existing law, the Department
of Homeland Security has responsi-
bility for protecting nondefense gov-
ernment, Federal Government cyber-
space—cyber networks—and the pri-
vately owned and operated cyberspace,
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which actually amounts to some of the
most critical cyber infrastructure in
our country is privately owned.

Today, as Senator McCAIN suggested,
a target of attack by an enemy want-
ing to do us harm could be, for in-
stance, our transit systems, financial
systems, electric grid, and the like.
What is embodied in this memorandum
of understanding between DHS and
NSA—which we will, by this amend-
ment, codify into law—is to maintain
the quite appropriate interface of the
Department of Homeland Security with
the privately owned cyber-infrastruc-
ture and those who own and operate it,
yet utilizing the unsurpassed capabili-
ties of NSA.

I appreciate that in this colloquy
Senator MCCAIN and I are entering
into, we both make clear—and I appre-
ciate that his intention here in offering
this amendment is not to circumvent
the need for broader legislation to pro-
tect our American cyberspace from
theft, exploitation, and attack. It hap-
pens that the current occupant of the
chair, the junior Senator from Rhode
Island, has been a leader in this Cham-
ber in pushing us to deal with these
kinds of problems.

Senator REID has announced that he
will bring a comprehensive cyber-secu-
rity bill to the floor of the Senate in
the first work period of 2012. That is
very good news for our security. As
Senator McCAIN said, I don’t know that
we today have a more serious threat to
our security than that represented by
those who would do us harm by attack-
ing our cyber-systems, both public and
private. This colloquy makes clear that
this is a very significant first step, and
that we need to do something more
comprehensive and look forward to
doing it on a bipartisan basis in the
first work period in 2012.

Mr. McCAIN. I thank the Senator
from Connecticut, my dear friend. The
amendment establishes a statutory
basis for the memorandum of agree-
ment between the Department of De-
fense and Homeland Security on coop-
erative cyber-security support. Nobody
should have any doubt about how seri-
ous this issue is. Secretary of Defense
Panetta said this in June:

The next ‘‘Pearl Harbor”’ we confront could
very well be a cyber attack.

ADM Mike Mullen at a hearing on
9/22 referred to the cyber-threat as an
existential threat to our country. This
is a serious issue and one that, as the
Senator from Connecticut pointed out,
is of utmost importance to our Na-
tion’s security.

Mr. LIEBERMAN. Mr. President, I
would like to thank my friend Senator
McCAIN for introducing an amendment
codifying an existing memorandum of
agreement between the Department of
Homeland Security and the Depart-
ment of Defense that formalizes their
cooperation on cybersecurity work.
Our Nation needs to confront the grow-
ing threats we face in cyberspace; as
Secretary of Defense Leon Panetta tes-
tified in June, the ‘“‘next Pearl Harbor
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we confront could very well be a cyber-
attack.”

Mr. McCAIN. I thank my friend for
cosponsoring my amendment, and
share his concern about the threat our
Nation faces. In a hearing before the
Armed Services Committee just two
months ago, former Chairman of the
Joint Chiefs of Staff Admiral Mike
Mullen called the cyber threat an ‘‘ex-
istential’’ threat to our country.

The purpose of my amendment is to
codify the current memorandum of
agreement, and to ensure that the rela-
tionship between DoD and DHS en-
dures. This growing partnership dem-
onstrates that the best government-
wide cybersecurity approach is omne
where DHS leverages, not duplicates,
DoD efforts and expertise. This is just
one of the many issues we need to ad-
dress on cyber legislation, and does not
diminish the need for a comprehensive
bill addressing our Nation’s cybersecu-
rity. But our work together on this
should serve as an example of where
consensus can and should exist moving
forward.

Mr. LIEBERMAN. I agree whole-
heartedly. The approach embodied by
the memorandum of agreement—and
this amendment—exemplifies the po-
tential for DoD and DHS to leverage
each other’s expertise, to make effi-
cient use of existing government re-
sources, and to avoid unnecessary
growth of government. That is the ap-
proach we must follow as we continue
down the path toward comprehensive
cybersecurity legislation.

Mr. McCCAIN. I agree, and I again
thank my colleague for supporting my
amendment. While at the end of the
day we may not agree on all of the pro-
visions of a bill, I look forward to
working together early in the coming
year to address these issues under a
process that allows for full debate of
the issues on which we may differ.

Mr. McCAIN. Mr. President, I urge
adoption of the amendment.

The PRESIDING OFFICER. Is there
further debate?

The question is on agreeing to the
amendment.

The amendment (No. 1229) was agreed
to.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Ms. AYOTTE. Mr. President, I ask
unanimous consent that Senator LIE-
BERMAN and I be allowed to engage in a
colloquy.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1068

Ms. AYOTTE. Mr. President, obtain-
ing intelligence from high-value ter-
rorist detainees is an urgent national
security priority that is essential to
protecting Americans. Unfortunately,
under current law, terrorists need look
no further than the Internet to find out
everything they need to know about
our interrogation practices and how
they can circumvent them. TUnder
President Obama’s 2009 Executive
Order 13491, all U.S. Government inter-
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rogators are limited to the interroga-
tion techniques that are available on-
line and described in the Army Field
Manual. As a result, all members of the
intelligence community, including the
non-Department of Defense intel-
ligence professionals who support the
high-value detainees interrogation
group, must conform to the procedures
in the Army Field Manual, which was
written by the U.S. Army for the U.S.
Army; that is, there is little flexibility
permitted under these rules, and they
are easy for those who want to harm us
to circumvent them and to know ex-
actly what techniques we will use to
gather information to protect our
country if they are detained as an
enemy combatant.

Mr. LIEBERMAN. Would the Senator
yield for a question?

Ms. AYOTTE. Yes, I will.

Mr. LIEBERMAN. Let me thank my
friend, Senator AYOTTE, for playing
such a leading role in our debates on
this critical issue of how our country
handles detainees and gathers intel-
ligence in our war on terrorism. I share
her concerns about the potential dam-
age to our intelligence collection ef-
forts inflicted by adherence to the ex-
isting restrictions on interrogations.
That is why I am pleased to be, with
others, a cosponsor of the amendment
introduced, amendment No. 1068.

I will say that I am also disturbed
about the amount of misinformation
that seems to be circulating about this
amendment and similar efforts in the
past that I have supported.

I ask the Senator from New Hamp-
shire, does amendment No. 1068 author-
ize torture?

Ms. AYOTTE. I thank my friend, the
Senator from Connecticut, first, for his
leadership in this body on national se-
curity. We both had the privilege of
serving our States as attorneys gen-
eral.

The answer is no. This is an amend-
ment, I point out, that not only is Sen-
ator LIEBERMAN sponsoring—and I ap-
preciate his experience and leadership
on this most important national secu-
rity issue—but Senator CHAMBLISS,
vice chairman of the Intelligence Com-
mittee, as well as Senator GRAHAM and
Senator CORNYN, who are both mem-
bers of the Armed Services Committee,
as well as the Judiciary Committee. It
is very important to be clear about
what this amendment would and would
not do.

This proposal takes every possible
measure to put into place intelligence-
gathering practices that honor our
American values and laws. Our amend-
ment in no way condones or authorizes
torture. There have been many groups
trying to misrepresent what is in this
amendment. Any new interrogation
techniques that are developed would be
required to comply with the U.N. Con-
vention Against Torture, the Military
Commissions Act, the Detainee Treat-
ment Act, as well as section 2441 of
Title 18 U.S. Code that relates to war
crimes.
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Mr. LIEBERMAN. I thank my friend
for that clarification. It is very impor-
tant. It is very critical—particularly
for those who misunderstood this
amendment—to understand the host of
protections that the amendment puts
in, both compelling compliance with
the international convention against
torture, as well as explicit prohibition
in American law against interrogation
that amounts to torture.

I want to ask my friend another
question. Right now, all Federal Gov-
ernment interrogators, whether in the
military or in the civilian intelligence
community, are limited to using the
Army Field Manual. So why does the
Senator think it is so critical to give
interrogators the ability—limited abil-
ity—to go beyond the Army Field Man-
ual?

Ms. AYOTTE. I appreciate the ques-
tion from my friend and colleague. The
decision by President Obama to limit
interrogators to the Army Field Man-
ual was based, in part, on the horrible
abuses that happened at Abu Ghraib
prison in Iraq. Undoubtedly, the abuses
at Abu Ghraib failed to reflect Amer-
ican values, tarnished America’s rep-
utation, and certainly damaged our in-
terests. However, responding to these
abuses by reflexively applying an Army
Field Manual—which, to be clear, ter-
rorists can go online and get and know
exactly which techniques they will be
subject to if captured—to all Federal
Government interrogators doesn’t re-
flect the severity of the threat to our
country and the importance of pro-
viding our nonmilitary intelligence
collectors all of the lawful tools they
need to gather intelligence to prevent
nuclear attacks and protect our coun-
try.

Mr. LIEBERMAN. I thank the Sen-
ator for that answer. I completely
agree with her. It is important to step
back and perhaps state the obvious.
Why do we capture enemy combatants?
Why do we take prisoners of war? Two
reasons, really. The obvious one is to
get them off the battlefield against us
so they can no longer attempt to kill
Americans in uniform and, in the case
of the war we are in with Islamist ter-
rorists, to kill civilians. That is first—
get them off the battlefield.

The second purpose—and this has
been the traditional purpose of taking
prisoners of war as long as there has
been warfare in human history, and all
the more so now—is to gather intel-
ligence from them that will assist us in
defeating the enemy and protecting our
goals and protecting the lives of our
men and women in uniform. That tra-
ditional purpose for taking prisoners of
war is all the more critical in the un-
conventional war we are in against a
brutal enemy that doesn’t strike from
battleships or tactical air fighters or
military tanks or even in uniform;
they strike us from the shadows, and
they strike civilians as well.

It is very important to approach this
amendment understanding that we are
trying to increase, in a reasonable way,
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the capacity of those who work for us
to protect our security and freedom to
interrogate detainees that we have cap-
tured in the war against terrorism. One
of the purposes is to gather intel-
ligence, which will help us protect the
lives of Americans and of our allies.

The preface to the Army Field Man-
ual says it applies to the active Army,
the Army National Guard, and the U.S.
Army Reserve, unless otherwise stated.
So as to the field manual, recognizing
that these words create limited appli-
cability of the manual outside the
Army, the Army Training and Doctrine
Command authors had the wisdom to
warn that this manual was ‘“‘Army doc-
trine,” and it would have to be adapt-
ed, altered to apply to other “‘military
departments’ or other military serv-
ice. If the interrogation techniques in
this manual are not ideally suited for
military services other than the U.S.
Army, why should civilian interroga-
tion professionals in the intelligence
community, and particularly those
who are in support of a high-value de-
tainee interrogation, those who get the
most powerful and influential and dan-
gerous prisoners of war, be forced to
comply with a document written for a
defined military unit, which is the U.S.
Army? 1 ask my friend from New
Hampshire that question.

Ms. AYOTTE. I appreciate the ques-
tion from the Senator from Con-
necticut. Absolutely, as the Senator
pointed out, the Army Field Manual
was not created for this purpose. As he
mentioned, the high-value detainee in-
terrogation group is a group consisting
of the CIA, FBI, and Defense Intel-
ligence Agency, designed to interro-
gate the worst terrorists, who are like-
ly to have valuable information about
future attacks and information we
need to protect our country. To address
this problem, we drafted the amend-
ment through this authorization that
would allow members of the intel-
ligence community, who are assigned
to or in support of the high-value inter-
rogation group, to utilize interrogation
techniques that are consistent with our
laws and values. Our amendment would
ask the Secretary of Defense, working
with the Director of National Intel-
ligence and the Attorney General, to
develop a classified annex to the Army
Field Manual that terrorists could not
see. Unfortunately, now they can go on
the Internet and look at the tech-
niques. It classifies that the Army
Field Manual would provide interroga-
tion techniques that would be used by
that important select group of intel-
ligence-gathering  professionals, to
allow them to have for their use the
techniques they need to gather infor-
mation and protect our country.

Mr. LIEBERMAN. Again, I thank my
friend from New Hampshire, but I want
to go back to something I said earlier.
We have described the purpose of this
amendment—what I call the due proc-
ess we have put into it, the mandate
that it comply with existing inter-
national norms and treaties, and, obvi-
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ously, to comply with our law. I want
to say to my colleague that it is cer-
tainly not my intention—and I ask my
colleague is it her intention—that any
of the measures we are authorizing—
the interrogation tactics for the worst
of the terrorist detainees—should or
could equal what is conventionally
known as torture? In other words, we
are not attempting to legalize torture
with this amendment.

Ms. AYOTTE. I thank the Senator for
the question. The answer is, no; we are
not. We believe torture violates our
laws and runs counter to American val-
ues. That is what I believe. That is why
we specifically require the techniques
developed by the Secretary of Defense,
the Director of National Intelligence,
and the Attorney General have to com-
ply with the U.N. Convention Against
Torture and all applicable laws, includ-
ing the Detainee Treatment Act. Thus,
the ACLU’s claim the amendment
threatens to revive the use of torture is
patently false, unfortunately.

Currently, the Army Field Manual
interrogation techniques our intel-
ligence community interrogators must
follow are publicly listed online. That
is unacceptable. It is like the New Eng-
land Patriots giving their opponents
their playbook days or weeks before
the game begins. In my experience as
attorney general of New Hampshire
and as a murder prosecutor, no detec-
tive or cop in even a common criminal
case would tell the criminals what
techniques they are going to use to
gather information.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. REID. Mr. President, could I ask
my friend from New Hampshire to
allow me to propose a unanimous con-
sent request?

Ms. AYOTTE. I would grant the lead-
er that request.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. REID. The reason I ask is that
Senator LEVIN and I have a classified
briefing that starts at 5:30.

May I ask the Senator how much
longer she wishes to speak? It doesn’t
matter, but just so I have an idea.

Ms. AYOTTE. I would say probably 5
minutes.

Mr. REID. Mr. President, I ask unan-
imous consent that following the state-
ment of Senator AYOTTE of approxi-
mately 10 minutes—she has been here
long enough that she has learned to
keep Senators’ time, and 5 minutes
really isn’t 5 minutes—does the Sen-
ator from Connecticut wish to speak?

Mr. LIEBERMAN. Mr. President, I
would say to the leader, I am in this
with the Senator from New Hampshire,
so we will complete our colloquy with-
in 10 minutes.

Mr. REID. So following their col-
loquy of 10 minutes, I ask unanimous
consent the Senate proceed to a period
of morning business for 1 hour; that
following that we go back to the De-
fense authorization bill.

There will be no more votes this
evening, though, Mr. President.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. I appreciate the time of
the Senator from New Hampshire.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Ms. AYOTTE. I thank our leader for
giving us the opportunity to continue
this colloquy.

I just wanted to point out—we were
talking about the fact the Army Field
Manual is online—that in my experi-
ence as New Hampshire’s attorney gen-
eral and prior to that as a murder pros-
ecutor—and I know my colleague
served as his State’s attorney general
as well-—no detective or cop on the
beat, in a common criminal case—and,
of course, we are dealing with a situa-
tion where we are at war with terror-
ists—would ever give a criminal their
playbook as to what techniques they
would use to question them to get in-
formation to see if a crime has been
committed and to see that justice is
served. Yet here we are in a situation
where we have online the techniques
from the Army Field Manual while we
are at war with terrorists who want to
kill us.

What we are saying with this amend-
ment is that we need to allow the intel-
ligence professionals to develop tech-
niques, but in a classified annex, con-
sistent with our laws, that would allow
them to gather intelligence and not
tell our enemies what techniques will
be used to gather information from
them.

Not surprisingly, al-Qaida terrorists
have taken advantage of our willing-
ness to tell them publicly on the Inter-
net what will and will not happen dur-
ing an interrogation should they be
captured. Al-Qaida terrorists have fa-
miliarized themselves with the interro-
gation techniques they would confront
if captured, and they are training on
how to respond. That makes it more
difficult for us to gather information.

The willingness of the United States
to give the equivalent of interrogation
CliffsNotes to terrorists places our in-
terrogators at a disadvantage and
makes it more difficult to gather the
information we need to save American
lives. So developing a classified annex
of lawful techniques for intelligence
professionals who are interrogating the
worst terrorists would make it harder
for terrorists to train to avoid and re-
sist interrogation.

The key to our amendment is giving
this limited group of intelligence com-
munity interrogators the techniques
they need to gather information but to
do so without resorting to torture and
while retaining an operational advan-
tage that makes it more likely an in-
terrogation will be successful.

Mr. LIEBERMAN. Again, Mr. Presi-
dent, I thank the Senator from New
Hampshire. Just in listening to her, it
seems sO unacceptable that we are ba-
sically telegraphing to our enemy ex-
actly the range of tactics that we will
use against them as part of the interro-
gation.
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We have set some quite appropriate
constraints in this amendment con-
sistent with our values and our laws
and international law so that we are
not going to get anywhere near tor-
ture. But when a member of al-Qaida or
a similarly associated terrorist group
is captured, I want that person to be
terrified about what is going to happen
to them while in American custody. I
want them not to know what is going
to happen. I want the terror they in-
flict on others to be felt by them as a
result of the uncertainty of not know-
ing they can look on the Internet and
find out exactly what our interrogators
are going to be limited to.

Again, we will not tolerate torture.
We will not tolerate what happened at
Abu Ghraib. I think the limited inter-
rogation in the Army Field Manual was
an understandable but excessive reac-
tion to the extreme and unacceptable
behavior by Americans at Abu Ghraib.
I hope this amendment will facilitate a
return to the kind of sensible middle
ground on which we will not be shack-
ling our interrogators as they try to
get intelligence, within the law, to pro-
tect our freedom and the safety of
those who are fighting for us.

So I want to ask my friend from New
Hampshire whether she thinks we have
now a kind of one-size-fits-all approach
to interrogation that is posted online.
In other words, our laws should make
it easier, within the law, not harder, to
gather intelligence to keep Americans
safe. Yet it seems the current policy
runs counter to that basic principle.
Does my friend from New Hampshire
agree?

Ms. AYOTTE. I do. I do agree. As a
matter of common sense, this amend-
ment should go forward. The reality of
telling our enemies online what to ex-
pect just defies common sense. That is
what we are addressing with this
amendment.

Mr. GRAHAM. If I may, I find the
discussion fascinating. May I enter
into the colloquy?

The PRESIDING OFFICER. Subject
to the previous order, the Senator is
welcome to join the colloquy.

Mr. GRAHAM. I thank the Chair.

As I understand it, the reason the
Senator is having to do this is because
President Obama, by Executive order,
prevented the CIA and other agencies
from using any enhanced interrogation
techniques that have been classified in
the past; is that correct?

Ms. AYOTTE. That is right. Unfortu-
nately, we are just telegraphing to our
enemies what techniques we are going
to use.

Mr. GRAHAM. If I may, let me ask
another question. All of us agree we
don’t want to torture anybody.
Waterboarding is not the way to get
good intelligence. Not only is it not the
right thing to do, it is just not the wise
thing to do. But we believe we have
gone too far the other way; that when
the President said no interrogation
technique is available to our intel-
ligence community other than the

November 30, 2011

Army Field Manual, does my colleague
agree that, for the first time in Amer-
ican history, we are advertising to our
enemies what we can do to them if we
capture them, and no more can be
done?

Ms. AYOTTE. I would say the Sen-
ator is absolutely right. I appreciate
that the Senator from South Carolina
has cosponsored this amendment, as
has Senator LIEBERMAN, and I appre-
ciate Senator LIEBERMAN’s leadership.
I would like to say while we are in this
colloquy that Senator LIEBERMAN has
also been a mentor to me in the Sen-
ate, and I appreciate that as well as his
leadership on these issues.

Really, it comes down to this: We
should not be telegraphing, we should
not be advertising to our enemies what
techniques our professional interroga-
tors will use. This amendment is lim-
ited to the group of professionals who
will focus on these issues and who will
be gathering intelligence from terror-
ists.

We have to protect our country. Why
would we do this? It just doesn’t make
sense.

Mr. GRAHAM. My good friend from
Connecticut is aware there is a pro-
posal pending on the floor of the Sen-
ate that would say, for the first time in
American history, if a U.S. citizen de-
cides to collaborate with an enemy,
they cannot be held as an enemy com-
batant. I think the Senator is very fa-
miliar with the history of the law in
this area. Unfortunately, during the
entire history of our country, during
other conflicts, American citizens
have, on occasion, collaborated with
the enemy, one of the most famous
cases being the In re Quirin case, where
an American citizen in New York and
other places was helping Nazi sabo-
teurs try to sabotage America.

In that case, the Supreme Court
ruled an American citizen could be de-
tained as an enemy combatant because
the decision to collaborate with the
enemy was a decision to go to war with
their country, not a common crime,
and that the law to be applied was the
law of war. I am certain the Senator is
familiar with the Hamdi case, where an
American citizen seized in Afghanistan
was allowed to be held as an enemy
combatant. The Hamdi decision re-
affirmed In re Quirin, and the Padilla
case involved an American citizen cap-
tured in the United States accused of
collaborating with al-Qaida.

All of those cases reaffirm the law of
the land is, if someone chooses to help
al-Qaida, they have committed an act
of war against their fellow citizens, and
they can be held as an enemy combat-
ant for an indeterminate period of time
so that we can gather intelligence
about what they may have done or
about what they know about the
enemy.

Does the Senator from Connecticut
agree that now would be a very bad
time for the Congress to say, for the
first time in American history, if an
American citizen decides to help al-
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Qaida attack us, to kill us, our mili-
tary can’t hold them as an enemy com-
batant and find out what they were up
to?

Mr. LIEBERMAN. Mr. President, I
thank my friend from South Carolina
for participating in our colloquy, and,
of course, I totally agree with him,
first of all, on the principle. As he has
said very well, and he knows the law
very well or better than anyone around
here, the Supreme Court has made
clear an American citizen, who by his
or her acts has declared themselves to
be an enemy of the United States, can
be treated as an enemy combatant. If
we change that now, it is not only
wrong on principle, but it is absolutely
the wrong time to do this.

Let me speak now for a moment—and
I am privileged to be the chair of the
Senate Homeland Security Committee.

The PRESIDING OFFICER. The 10
minutes allocated for the colloquy has
expired.

Mr. LIEBERMAN. Mr. President, I
ask unanimous consent for an addi-
tional 4 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Very briefly, the great concern we
have now in terms of the security of
the homeland is from so-called home-
grown terrorists, radicalized Ameri-
cans who effectively have joined al-
Qaida or other terrorist enemies to at-
tack the United States.

It is a sad and painful reality that,
since 9/11, the only Americans killed on
American soil by Islamist extremists
and terrorists have been Kkilled by
other Americans who have been
radicalized, who have become enemy
combatants. I am speaking particu-
larly of MAJ Nidal Hasan who killed 13
people at Fort Hood, and then an
American named Bledsoe, who walked
into an Army recruiting station in Lit-
tle Rock, AR, and killed an Army re-
cruiter just because he was wearing a
uniform of the U.S. Army.

So these people have taken sides.
They have joined the enemy. So to
have this body at this time, as the
threat of homegrown terrorism rises,
say: No, they can’t be treated as enemy
combatants, not only does it not make
sense and is totally unresponsive to the
facts I have just described, the fact is,
it is also dangerous.

So I couldn’t agree with the Senator
more. I wish to thank Senator AYOTTE,
as we come to the end of this colloquy,
for her initiative, frankly, for swiftly
establishing herself in the Senate as
one of our important leaders on na-
tional security matters. I am a little
biased about this, but I know her expe-
rience as a former State attorney gen-
eral has helped as well as what I have
noted is her active and informed par-
ticipation on the Armed Services Com-
mittee.

I must say that as I am about to
enter my last year privileged to be a
U.S. Senator, it gives me great comfort
to know Senator AYOTTE is going to be
here to carry on these fights for Amer-
ican national security and for freedom.
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Ms. AYOTTE. I thank Senator LIE-
BERMAN very much. Again, I appreciate
the Senator’s leadership and all he has
done for our country, to protect our
country. I dare say no one has been
more focused on protecting our coun-
try, and we deeply appreciate his lead-
ership.

AMENDMENT NO. 1067 WITHDRAWN

Ms. AYOTTE. Before 1 yield the
floor, I need to briefly discuss the with-
drawal of an amendment I have, which
is amendment No. 1067, regarding noti-
fication of Congress with respect to the
initial custody and further disposition
of members of al-Qaida and affiliated
entities.

I have received assurances from the
Armed Services Committee majority
and minority staff that these com-
ments and steps which are outlined in
that amendment will be addressed
when the Defense bill goes to con-
ference.

Therefore, Mr. President, I ask unan-
imous consent that my amendment No.
1067 be withdrawn. But I also under-
stand that the Armed Services Com-
mittee will take up my amendment
when the Defense bill goes to con-
ference as part of the conference on
this bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. RUBIO. Mr. President, some peo-
ple are wrongly suggesting that the
National Defense Authorization Act for
fiscal year 2012, this legislation will
allow the military to capture and in-
definitely detain any American citizen,
and that the U.S. Armed Forces would
be able to perform law enforcement
functions on American soil because of
the authority conferred under sections
1031 and 1032 of the act.

Several people have asked about my
votes on the National Defense Author-
ization Act for fiscal year 2012. In par-
ticular, some people are wrongly sug-
gesting that this legislation will allow
the military to capture and indefi-
nitely detain any American citizen,
and that the U.S. Armed Forces would
be able to perform law enforcement
functions on American soil because of
the authority conferred under sections
1031 and 1032 of the act. While I do have
other serious concerns with this legis-
lation, those particular assertions
could not be further from the truth. I
want to take this time to explain what
the law actually does, what my posi-
tion is on these issues, and why I joined
with Senators DEMINT, COBURN and LEE
to vote for those specific sections but
against cloture on the final bill.

Section 1031 of this act merely af-
firms the authority that the President
already has to detain certain people
pursuant to the current authorization
for use of military force. In fact, this
same section of the bill specifically
states that nothing stated in section
1031 is intended to expand the Presi-
dent’s power. In addition, this section
sets specific limits on who can be de-
tained under this act to only those peo-
ple who planned or helped carry out
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the 9/11 attacks on the United States or
people who are a member of, or sub-
stantially  support, al-Qaida, the
Taliban, or their respective affiliates.
There is no language that could pos-
sibly be construed as repealing the
Posse Comitatus Act and allowing the
U.S. military to supplant your local
police department in carrying out typ-
ical law enforcement activities.

In particular, some folks are con-
cerned about the language in section
1031 that says that this includes ‘‘any
person committing a belligerent act or
directly supported such hostilities of
such enemy forces.”” This language
clearly and unequivocally refers back
to al-Qaida, the Taliban, or its affili-
ates. Thus, not only would any person
in question need to be involved with al-
Qaida, the Taliban, or its surrogates,
but that person must also engage in a
deliberate and substantial act that di-
rectly supports their efforts against us
in the war on terror in order to be de-
tained under this provision. There is
nothing in this bill that could be con-
strued in any way that would allow any
branch of the military to detain a law-
abiding American citizen if they go to
the local gun store or grocery store.
What this section of the bill does is
help provide for our national security
by giving clarity to the military in re-
gard to its authority to detain people
who have committed substantially
harmful acts against the United
States. This is extremely important
given that there are al-Qaida cells cur-
rently operating within our borders. I
would not leave the risk of a terrorist
attack that could claim the life of a
member of my family up to chance, and
I will not leave that risk for your fam-
ily either.

Section 1032 of this bill concerns a
smaller group of people who Congress
believes are required to be detained by
the U.S. military because people who
fit within this criteria are a more seri-
ous threat to our national security.
Any person detained under section 1032
must be a member of, or part of, al-
Qaida or its associates and they must
have participated in the planning or
execution of an attack against the U.S.
or our coalition partners. Simply put,
the application of this detention re-
quirement is limited to al-Qaida mem-
bers that have tried to attack the U.S.
or its allies. However, this detention
requirement is clearly limited by a
clause that states that the requirement
to detain does not extend to U.S. citi-
zens or lawful permanent residents.

Together, these two sections do the
following: They affirm the authority of
the executive branch to act within our
national interest, and they provide the
Federal Government with the tools
that are needed to maintain our na-
tional security. This bill does not over-
turn the Posse Comitatus Act; the
military will not be patrolling the
streets. This bill does not take away
our rights as citizens or lawful perma-
nent residents; the authority under
this act does not take away one’s ha-
beas rights. These sections do not take
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away an individual’s rights to equal
protection under the 14th amendment
to the U.S. Constitution, nor do they
take away one’s due process rights af-
forded under the 5th or 14th. If this bill
did such a thing, I would strongly op-
pose it.

I want to thank everyone for reach-
ing out to the office to voice their con-
cerns on this bill. T want to assure
them that I always have, and always
will, listen to their concerns and ad-
dress them in a timely fashion. I know
this bill is not perfect. In fact, I pro-
posed two amendments to prevent the
President from transferring foreign
terrorists to the U.S. to be prosecuted
in the Federal court system, and I
joined with Senators DEMINT, COBURN,
and LEE to vote against cloture. How-
ever, in regard to the assertions that
this bill allows the U.S. military to
supplant our local police departments
or that it allows the Federal Govern-
ment to detain otherwise law-abiding
citizens for simply carrying on in their
daily lives, those assertions are en-
tirely unfounded. As always, if anyone
has any other questions, please feel
free to contact me.

MORNING BUSINESS

The PRESIDING OFFICER. The Sen-
ate will now proceed to a period of
morning business for the duration of 1
hour.

Mr. LIEBERMAN. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant bill clerk proceeded to
call the roll.

Mr. GRAHAM. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRAHAM. I would ask to be noti-
fied when 10 minutes is up.

The PRESIDING OFFICER. The
Chair will let the Senator know when
10 minutes is up.

——

DEFENSE AUTHORIZATION

Mr. GRAHAM. I would like to do a
colloquy with my good friend from
Connecticut.

Senator LIEBERMAN said something
that I think we need to sort of absorb.
As the chairman of the Homeland Se-
curity Committee, does the Senator be-
lieve the likelihood of American citi-
zens being recruited, enlisted, and
radicalized on behalf of al-Qaida is
going up? Is that what the Senator is
trying to tell us?

Mr. LIEBERMAN. Mr. President, I
say to my friend from South Carolina,
I not only believe it, but it is shown by
the facts.

I wish I had the numbers exactly in
front of me. But if we chart attempts
at terrorist attacks on the United
States—and here I am limiting it to
people who are affiliated with the glob-
al Islamist extremist movement—there
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were a few after 9/11, but in the last 2
or 3 years, the numbers have gone up
dramatically.

I hasten to say these represent a very
small percentage of the Muslim-Amer-
ican community. But of course it
doesn’t take too many people to cause
great havoc. We have been effective at
law enforcement and, frankly, we have
been lucky that all but two of these at-
tempts have been stopped. But I think
we would find law enforcement offi-
cials, Homeland Security officials say-
ing the toughest and most dangerous
threat right now to the homeland secu-
rity of the American people comes
from homegrown terrorists who have
been self-radicalized or radicalized by
somebody else.

Mr. GRAHAM. I think that is impor-
tant for us to understand. Does the
Senator agree with me that when we
look at the war on terror, the United
States is part of the battlefield?

Mr. LIEBERMAN. Well, there is no
question our enemies have declared it
part of the battlefield. The very official
commencement of the war against
Islamist terrorism, 9/11, was an attack
on America’s homeland, on civilians.

Mr. GRAHAM. So let’s just go with
that thought for a moment.

Let’s say our intelligence commu-
nity, our law enforcement community,
and our military/Department of De-
fense are all monitoring al-Qaida
threats at home and abroad; does the
Senator agree with that?

Mr. LIEBERMAN. Absolutely true.
Al-Qaida and like Islamist terrorist
groups.

Mr. GRAHAM. Under the Posse Com-
itatus Act, the military cannot be used
for domestic law enforcement func-
tions. Does the Senator agree with me
that tracking al-Qaida operatives—cit-
izen or not—within the United States
is not a law enforcement function; it is
a military function?

Mr. LIEBERMAN. It is a combina-
tion, truthfully.

Mr. GRAHAM. But our military has
the ability to defend us against al-
Qaida attacks at home, such as they do
abroad.

Mr. LIEBERMAN. Right.

Mr. GRAHAM. So if the Department
of Defense somehow intercepted infor-
mation about an al-Qaida cell, let’s say
in Connecticut or South Carolina,
could they be involved in suppressing
that cell?

Mr. LIEBERMAN. I would say what
has happened here since 9/11, and what
we needed to have happen, is that the
old stovepipes have dissolved and we
have military, civilian, CIA, FBI, each
with a focus, working together.

For instance, the Army doctor who
killed 13 people at Fort Hood, our com-
mittee did an investigation in that
case. He was actually communicating
with the radical cleric Awlaki in
Yemen over the Internet. That was
picked up by international intelligence
operatives. Part of the story is it
wasn’t transferred effectively to the
Army so they could grab him before he
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committed the mass murder at Fort
Hood.

But I have to say for the record, the
primary responsibility for counterter-
rorism now in the United States is
with the FBI that has developed an ex-
traordinary capability since 9/11. But it
works very closely with the CIA, gath-
ering international intelligence, NSA,
homeland security, and the military.

Mr. GRAHAM. As a team effort.

Mr. LIEBERMAN. Right.

Mr. GRAHAM. Let’s imagine a sce-
nario next week where we find an al-
Qaida cell exists that is planning a se-
ries of attacks against the TUnited
States, and within that cell we have
some American citizens and we have
people who have come here who are
noncitizens.

Would the Senator agree with me,
since Congress has designated cooper-
ating or collaborating with al-Qaida to
be an act of war, that entire cell could
be held as enemy combatants and ques-
tioned by our intelligence community
as to what they know about the attack
and questioned on future attacks?

Mr. LIEBERMAN. That certainly
should be the case, and we have had
this circumstance in reality. They are
all part of the same enemy. In the case
the Senator posits, they have all been
part of the same plot to attack the
American people.

Mr. GRAHAM. So would the Senator
agree with me that the current law is
very clear that anytime an American
citizen joins the enemy force, they can
be held as an enemy combatant; that is
the law?

Mr. LIEBERMAN. That is the law. As
the Senator has said and Chairman
LEVIN has said several times in the de-
bate, there may be some in the Cham-
ber who don’t like it, but that is what
the U.S. Supreme Court has said very
clearly.

Mr. GRAHAM. If we capture an
American citizen as part of this cell
and we can’t hold them as an enemy
combatant for intelligence-gathering
purposes, does domestic criminal law
allow us to hold someone for an indefi-
nite period of time to gather military
intelligence?

Mr. LIEBERMAN. No.

Mr. GRAHAM. Does domestic crimi-
nal law focus on the wrongdoing of the
actor, based on a specific event, when
we are trying to resolve a dispute be-
tween the wrongdoer and the victim?

Mr. LIEBERMAN. Yes, it does. The
Senator is making a very important
point. It goes back to the colloquy the
Senator from New Hampshire and I
had, which is, when we capture an
enemy combatant, we do so for two
reasons: One is to get that enemy off
the battlefield, the second is to gather
intelligence. Sometimes the second
purpose is more important than the
first because it can lead us to other
plots against the American people.

Mr. GRAHAM. Does the Senator
agree with me the reason the Supreme
Court has recognized that an American
citizen could be held as an enemy com-
batant if they collaborate with an
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