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causes of and risk factors associated 
with childhood brain tumors, and for 
other purposes. 

S. 1096 

At the request of Ms. SNOWE, the 
name of the Senator from Mississippi 
(Mr. COCHRAN) was added as a cospon-
sor of S. 1096, a bill to amend title 
XVIII of the Social Security Act to im-
prove access to, and utilization of, bone 
mass measurement benefits under the 
Medicare part B program by extending 
the minimum payment amount for 
bone mass measurement under such 
program through 2013. 

S. 1232 

At the request of Ms. AYOTTE, the 
name of the Senator from Kentucky 
(Mr. MCCONNELL) was added as a co-
sponsor of S. 1232, a bill to modify the 
definition of fiduciary under the Em-
ployee Retirement Income Security 
Act of 1974 to exclude appraisers of em-
ployee stock ownership plans. 

S. 1265 

At the request of Mr. BINGAMAN, the 
name of the Senator from Connecticut 
(Mr. BLUMENTHAL) was added as a co-
sponsor of S. 1265, a bill to amend the 
Land and Water Conservation Fund 
Act of 1965 to provide consistent and 
reliable authority for, and for the fund-
ing of, the land and water conservation 
fund to maximize the effectiveness of 
the fund for future generations, and for 
other purposes. 

S. 1275 

At the request of Mr. DURBIN, the 
name of the Senator from New York 
(Mrs. GILLIBRAND) was added as a co-
sponsor of S. 1275, a bill to require the 
Secretary of Health and Human Serv-
ices to remove social security account 
numbers from Medicare identification 
card and communications provided to 
Medicare beneficiaries in order to pro-
tect Medicare beneficiaries from iden-
tity theft. 

S. 1280 

At the request of Mr. ISAKSON, the 
names of the Senator from Maryland 
(Mr. CARDIN) and the Senator from 
Florida (Mr. RUBIO) were added as co-
sponsors of S. 1280, a bill to amend the 
Peace Corps Act to require sexual as-
sault risk-reduction and response 
training, and the development of sex-
ual assault protocol and guidelines, the 
establishment of victims advocates, 
the establishment of a Sexual Assault 
Advisory Council, and for other pur-
poses. 

S. 1301 

At the request of Mr. LEAHY, the 
name of the Senator from Florida (Mr. 
RUBIO) was added as a cosponsor of S. 
1301, a bill to authorize appropriations 
for fiscal years 2012 to 2015 for the Traf-
ficking Victims Protection Act of 2000, 
to enhance measures to combat traf-
ficking in person, and for other pur-
poses. 

S. 1310 

At the request of Mr. DURBIN, the 
name of the Senator from Connecticut 
(Mr. BLUMENTHAL) was added as a co-

sponsor of S. 1310, a bill to improve the 
safety of dietary supplements by 
amending the Federal Food, Drug, and 
Cosmetic Act to require manufacturers 
of dietary supplements to register die-
tary supplement products with the 
Food and Drug Administration and to 
amend labeling requirements with re-
spect to dietary supplements. 

S. 1324 
At the request of Mrs. BOXER, the 

names of the Senator from Connecticut 
(Mr. LIEBERMAN) and the Senator from 
Vermont (Mr. SANDERS) were added as 
cosponsors of S. 1324, a bill to amend 
the Lacey Act Amendments of 1981 to 
prohibit the importation, exportation, 
transportation, and sale, receipt, ac-
quisition, or purchase in interstate or 
foreign commerce, of any live animal 
of any prohibited wildlife species, and 
for other purposes. 

S. 1328 
At the request of Mr. REED, the name 

of the Senator from Massachusetts 
(Mr. KERRY) was added as a cosponsor 
of S. 1328, a bill to amend the Elemen-
tary and Secondary Education Act of 
1965 regarding school libraries, and for 
other purposes. 

S. 1335 
At the request of Mr. INHOFE, the 

names of the Senator from West Vir-
ginia (Mr. MANCHIN) and the Senator 
from Michigan (Ms. STABENOW) were 
added as cosponsors of S. 1335, a bill to 
amend title 49, United States Code, to 
provide rights for pilots, and for other 
purposes. 

S. 1340 
At the request of Mr. LEE, the names 

of the Senator from Tennessee (Mr. 
ALEXANDER), the Senator from Indiana 
(Mr. COATS), the Senator from Wyo-
ming (Mr. ENZI), the Senator from 
North Dakota (Mr. HOEVEN), the Sen-
ator from Texas (Mrs. HUTCHISON) and 
the Senator from Kentucky (Mr. 
MCCONNELL) were added as cosponsors 
of S. 1340, a bill to cut, cap, and bal-
ance the Federal budget. 

S. 1349 
At the request of Mr. JOHANNS, the 

names of the Senator from North Da-
kota (Mr. HOEVEN), the Senator from 
South Dakota (Mr. THUNE), the Sen-
ator from Kansas (Mr. ROBERTS), the 
Senator from Kansas (Mr. MORAN) and 
the Senator from Iowa (Mr. GRASSLEY) 
were added as cosponsors of S. 1349, a 
bill to amend the National Flood Insur-
ance Act of 1968 to clarify the effective 
date of policies covering properties af-
fected by floods in progress. 

S. 1354 
At the request of Mrs. HAGAN, the 

name of the Senator from Maryland 
(Ms. MIKULSKI) was added as a cospon-
sor of S. 1354, a bill to authorize grants 
to promote media literacy and youth 
empowerment programs, to authorize 
research on the role and impact of de-
pictions of girls and women in the 
media, to provide for the establishment 
of a National Task Force on Girls and 
Women in the Media, and for other pur-
poses. 

S. 1366 
At the request of Ms. CANTWELL, the 

name of the Senator from Oregon (Mr. 
MERKLEY) was added as a cosponsor of 
S. 1366, a bill to amend the Internal 
Revenue Code of 1986 to broaden the 
special rules for certain governmental 
plans under section 105(j) to include 
plans established by political subdivi-
sions. 

S.J. RES. 17 
At the request of Mr. MCCONNELL, 

the names of the Senator from Mary-
land (Ms. MIKULSKI), the Senator from 
Michigan (Ms. STABENOW), the Senator 
from Georgia (Mr. ISAKSON) and the 
Senator from Georgia (Mr. CHAMBLISS) 
were added as cosponsors of S.J. Res. 
17, a joint resolution approving the re-
newal of import restrictions contained 
in the Burmese Freedom and Democ-
racy Act of 2003. 

S. RES. 216 
At the request of Mrs. BOXER, the 

names of the Senator from California 
(Mrs. FEINSTEIN) and the Senator from 
New York (Mrs. GILLIBRAND) were 
added as cosponsors of S. Res. 216, a 
resolution encouraging women’s polit-
ical participation in Saudi Arabia. 

S. RES. 230 
At the request of Mr. WHITEHOUSE, 

the name of the Senator from Cali-
fornia (Mrs. BOXER) was added as a co-
sponsor of S. Res. 230, a resolution ex-
pressing the sense of the Senate that 
any agreement to reduce the budget 
deficit should not include cuts to So-
cial Security benefits or Medicare ben-
efits. 

f 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. ROBERTS (for himself 
and Mr. NELSON of Nebraska): 

S. 1368. A bill to amend the Patient 
Protection and Affordable Care Act to 
repeal distributions for medicine quali-
fied only if for prescribed drug or insu-
lin; to the Committee on Finance. 

Mr. ROBERTS. Mr. President, I rise 
today to introduce a bipartisan bill, 
the Restoring Access to Medication 
Act of 2011. This bill would repeal the 
portion of the Patient Protection and 
Affordable Care Act which requires in-
dividuals to have a prescription to 
spend the money they have saved in 
their Flexible Spending Accounts. 

Flexible Spending Accounts, FSAs, 
Health Savings Accounts, HSAs, and 
other medical savings arrangements 
provide plan participants with an af-
fordable, convenient and accessible 
means to manage their health care ex-
penses. 

More than 35 million Americans par-
ticipate in FSAs and more than 10 mil-
lion Americans participate in a HSA. 
These accounts allow plan participants 
to set aside their own dollars on a pre- 
tax basis to pay for health care ex-
penses, giving individuals control over 
health care decisions and how to pay 
for that care. 

A key benefit of these plans prior to 
enactment of the Patient Protection 
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and Affordable Care Act, PPACA, was 
the ability for participants to use the 
dollars they set aside in these plans to 
pay for the cost of over-the-counter 
medications. 

However, under PPACA, plan partici-
pants may no longer use funds from 
these accounts to purchase over-the- 
counter medications, unless they have 
a prescription for the medication. 

This prohibition takes away choice 
from individuals about how to manage 
their health care expenses and adds yet 
another burden to physicians, as some 
plan participants will seek a prescrip-
tion for over-the-counter medications. 
And, worst of all, it injects increased 
costs into our health care system. 

Rather than promoting cost-effec-
tiveness and accessibility, this provi-
sion instead directs participants to po-
tentially more costly, less convenient, 
and more time-consuming alternatives. 
Further, it injects unnecessary confu-
sion and complexity into a system that 
was previously straightforward and 
easy for consumers to utilize. 

This bill repeals Sec. 9003 of the 
PPACA and restores the ability of plan 
participants to use the funds in their 
FSA, HRA, HSA or Archers MSA to 
purchase OTC medications, allowing 
them to better manage the cost of 
their health care expenses. 

A family physician from Leawood, 
Kansas told me, ‘‘I am pleased that leg-
islation is being introduced to reverse 
this policy. Many of my patients face 
undue burdens purchasing needed medi-
cations that are essential to their 
health maintenance and overall 
wellbeing. Reversal of this policy will 
allow my patients to continue to pur-
chase the numerous beneficial over- 
the-counter products that are so im-
portant in our daily lives and will 
eliminate a substantial administrative 
burden on my practice.’’ 

In Kansas, and throughout the U.S., a 
broad coalition of groups support this 
legislation, including the U.S. Cham-
ber, NFIB, pharmacist groups, drug 
store organizations and consumer 
groups. 

I would invite my colleagues to join 
me in this effort by cosponsoring this 
legislation. 

By Mr. CRAPO (for himself, Mr. 
WYDEN, Mr. RISCH, and Mr. 
BEGICH): 

S. 1369. A bill to amend the Federal 
Water Pollution Control Act to exempt 
the conduct of silvicultural activities 
from national pollutant discharge 
elimination system permitting require-
ments; to the Committee on Environ-
ment and Public Works. 

Mr. CRAPO. Mr. President, over the 
last several months, this body has been 
focused on issues pertaining to our 
economy, such as the ailing jobs mar-
ket and our debt and deficits. That is 
as it should be. However, while these 
important issues have commanded 
most of our attention here in the 
United States Senate, that is not to 
say that other matters and conflicts 

have suddenly taken a back seat to 
them. Even as we vigorously debate 
our economic future, home-state and 
regional issues continue to command 
our attention. It is one of those re-
gional issues that brings me to the 
floor today. 

Two months ago, a three judge panel 
of the U.S. Court of Appeals for the 9th 
Circuit handed down a final decision 
that could have far reaching negative 
impacts on public and private forests, 
and the communities that rely on 
them, throughout the United States. In 
the case of Northwest Environmental 
Defense Center v. Brown, the Court 
ruled that logging road runoff when 
managed with a system of ditches and 
culverts and deposited into rivers and 
streams qualifies under the Clean 
Water Act as point source pollution. 
This means that storm water when 
mixed with dirt and rocks will now be 
subject to some of the most stringent 
environmental protection laws in the 
United States. America’s Federal for-
ests are already heavily litigated, but 
with one fell swoop, this decision threw 
out over 35 years of precedent, opening 
the door for even more litigation on 
Federal forest lands, and subjecting 
private and state forest lands to the 
same specter. 

There was a time when forest jobs 
supported millions of Americans and 
their communities. But a lot has 
changed since then. Endless litigation, 
cheap imports, disease and a general 
shift in Federal forest management 
policy have drastically changed the 
landscape for forest jobs and the fami-
lies and communities that rely on 
them. Working on the forests used to 
make up a considerable amount of the 
tax base in many rural communities, 
particularly in my State of Idaho. 
However, that has shrunk dramatically 
in recent decades. 

Forest communities that were once 
prosperous now find themselves in a 
state of perpetual economic jeopardy, 
with young people searching for em-
ployment elsewhere and tax bases that 
can barely cover the cost of basic pub-
lic services. This has become so dire 
that in 2000, Congress had to pass legis-
lation to provide funding to rural com-
munities with Federal public lands to 
make up for lost revenues from timber 
harvests on those lands. 

Given all of this, I am disappointed 
that another impediment is being 
added to the economic survival of our 
forest communities. 

This decision will impact both public 
and private forests. In the case of Fed-
eral forests, we have millions upon mil-
lions of acres that are in need of active 
management and restoration. Our Fed-
eral forests have suffered from under 
management, disease, wild fires and 
other factors, and to address these 
problems, the U.S. Forest Service 
needs to be able to get to work on 
much needed fuels reduction, thinning 
and other forest health projects. But 
litigation has made that very difficult, 
and this decision is only going to make 
it worse. 

Then, there are private forests. The 
people who own, manage and work on 
these private forests need roads to have 
access to them. But, this judicially- 
mandated permit requirement will in-
evitably lead to increased costs for 
businesses that are already operating 
on the margins. Furthermore, this de-
cision will impose the Federal Govern-
ment into the management of private 
lands as these permits, even if issued 
by a State agency, will be subject to 
Environmental Protection Agency 
oversight under the Federal Clean 
Water Act, as well as citizen suits that 
are intended to further reduce timber 
harvests. 

We need to do something about this 
unfortunate and unwise decision out of 
the Ninth Circuit Court of Appeals. As 
such, I am introducing legislation 
along with my friends Senator WYDEN, 
Senator RISCH and Senator BEGICH to 
overturn it. This legislation is entitled 
the Silviculture Regulatory Consist-
ency Act of 2011. Our forests and the 
communities that they have long sup-
ported are already in considerable jeop-
ardy, and we need to do everything in 
our power to help these rural commu-
nities. Passing this legislation is only 
one step in that process, but it is a 
very necessary one. 

I hope that the Senate can pass this 
bipartisan legislation as soon as pos-
sible. 

Mr. WYDEN. Mr. President, today I 
am joining with my colleagues from 
Idaho, Senator CRAPO and Senator 
RISCH, and my colleague from Alaska, 
Senator BEGICH, to correct a regu-
latory problem that left uncorrected 
will bury private, State and tribal for-
est lands in a wave of litigation. If we 
have learned anything from the court 
battles that have contributed to the 
widespread gridlock and mismanage-
ment of our Federal forests, it is that 
this is not the best path to ensure our 
forests’ future and should be considered 
only as a last resort. Now those battles 
threaten to spill over onto private for-
est lands. 

Since the advent of the Clean Water 
Act, Democratic and Republican ad-
ministrations have held that most 
silviculture activities were nonpoint 
sources for purposes of the act and 
would be best regulated at the State 
level, under the States’ individual for-
est practices laws. Under this rule, 
known as the ‘‘silviculture rule, ‘‘ sil-
vicultural activities, such as nursery 
operations, site preparation, reforest-
ation and subsequent treatment, 
thinning, prescribed burning, pest and 
fire control, harvesting operations, sur-
face drainage, or road construction and 
maintenance, from which there is nat-
ural runoff, were regulated through the 
Clean Water Act by States best man-
agement practices. 

This rule for forest roads has now 
been explicitly invalidated by the 
Ninth Circuit Court of Appeals, 
which—in a series of two decisions— 
implicitly undermined the long-held 
‘‘silvicultural rule,’’ stemming from 
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litigation over the use of forest roads 
in Oregon State-owned forests. 

According to the Ninth Circuit, 
stormwater runoff collected and di-
rected by a system of ditches and cul-
verts creates a discrete point source 
and therefore, must be regulated as in-
dustrial stormwater runoff. This judi-
cial interpretation of the Clean Water 
Act means that every source of runoff 
on forest roads will now require an in-
dustrial stormwater runoff permit. Not 
only will new roads need to be per-
mitted, but the hundreds of thousands 
of miles of existing roads in Oregon and 
around the country, on both public and 
private lands, will now need to be re-
viewed and issued permits. 

If this one court’s decision to over-
turn 35 years of widely-accepted, Envi-
ronmental Protection Agency, EPA, 
policy is allowed to stand, private, 
State, and tribal forest owners will 
also likely be subjected to litigation as 
part of the permitting process or 
through lawsuits under the citizen suit 
provisions of the Clean Water Act. The 
outcome could well deny States the use 
of their forests which they depend on 
to pay for schools and services, while 
significantly depressing the invest-
ment required to sustain private for-
estry. 

If this decision is allowed to stand, 
every use of forest roads will require 
permitting and will therefore be sub-
ject to challenge by citizen lawsuits. 
This will not only overburden land-
owners and managers in the Ninth Cir-
cuit states by adding significant com-
pliance and permitting costs, it will 
create an opportunity for administra-
tive appeal and litigation every time a 
permit is approved. 

Initially, the court’s ruling will 
apply solely to my region of the coun-
try, but we can expect lawyers to 
quickly beat a path to other Federal 
courts and the EPA itself, seeking to 
extend the ruling to all other forested 
regions of the country, and giving an 
immediate and perhaps permanent 
competitive advantage to our foreign 
competitors who have far lesser envi-
ronmental standards and enforcement. 

The fact of the matter is that forests 
and forest roads—even private ones— 
have multiple economic and environ-
mental uses and users—from wildlife 
habitat to recreation to timber produc-
tion—over decades long growing and 
harvesting cycles. The ‘‘silviculture 
rule’’ existed because forestry is dif-
ferent from other industries, even 
other agricultural production. This is 
why, in this instance, I believe the 
courts have gone too far in reinter-
preting the law and why legislation is 
needed to make the long-accepted ‘‘sil-
vicultural rule’’ the legal basis for 
Clean Water Act regulation of forestry 
practices. 

The Clean Water Act is one of the 
cornerstones of environmental protec-
tion. In the past two Congresses, I co-
sponsored the Clean Water Restoration 
Act because I believed that the U.S. 
Supreme Court went too far in reinter-
preting decades of Clean Water Act law 
by excluding wetlands and intermit-
tent streams that had long been pro-
tected under that law. Here too, I be-

lieve that the courts have gone too far 
in reinterpreting what has been a long-
standing understanding of how silvicul-
tural activities should be regulated. 
The Ninth Circuit concluded that only 
Congress can authorize EPA’s original 
reading of the law. Senators CRAPO, 
RISCH, BEGICH and I are introducing 
legislation today in response to that 
conclusion. 

That is not to say that the persons 
who orchestrated this litigation were 
not well-intentioned in their desire to 
address the water quality issues that 
can arise from silviculture, as they can 
in virtually every other agricultural 
activity. Rather, I believe they had the 
best of intentions. In fact, I share their 
intentions. I have labored for decades 
and will continue to work to address 
the poor condition of forest roads on 
Federal lands. I will also be the first to 
argue that the Federal Government has 
much to do in that regard. Efforts can 
also be made on State and private 
lands. In many instances, what is need-
ed is simply more technical assistance 
and financial incentives to help land-
owners and managers that are seeking 
to do the right thing. I certainly care 
about keeping the pristine quality of 
our streams and the impacts that sedi-
ment can have on salmon and aquatic 
creatures. It is part of the reason why 
I have championed wilderness and wild 
and scenic river legislation to protect 
Oregon’s special places, including its 
beautiful waterways. 

But I can’t agree with their decision 
to first fight this out in court. Their 
litigation tries to impose an outcome 
on my region without ever attempting 
to address the concerns and needs of 
the thousands of people in my State 
who earn their living as responsible 
stewards of private forest land. Oregon 
is still struggling to come back from 
the economic crisis and many of our 
forested counties continue to suffer 
from double digit unemployment. 
Where will the 120,000 people in Oregon 
who make their living on private forest 
land go when private lands experience 
the same gridlock as their Federal land 
counterparts? How will small woodlot 
owners in Oregon—mostly mom and 
pop investments—survive when sub-
jected to Federal regulation and law-
suits for the first time in our State’s 
history? How many millions of acres of 
private, shareholder-owned forest land 
will be converted to nonagricultural 
purposes when companies are no longer 
able to carry out needed forest man-
agement? To my knowledge, the liti-
gants did not make a meaningful effort 
to address any of those challenges be-
fore initiating the lawsuit that now 
threatens to throw my State into a 
dangerous economic trajectory. 

I should point out that this issue 
transcends partisan concerns, as evi-
denced by the prominent Democrats 
who have found common ground with 
Republicans on this issue. Oregon’s 
Governor, John Kitzhaber, one of the 
most prominent environmental cham-
pions in the Nation, has consistently 
fought against the Northwest Environ-
mental Defense Center ruling and con-
tinues to do so. Senator BEGICH, who is 
known for his thoughtful and balanced 

approach to natural resource issues, 
joins me as an original cosponsor. On 
the House side, I am joined by Demo-
cratic Congressman KURT SCHRADER, 
who knows better than most the unin-
tended consequences of well-inten-
tioned, but poorly aimed efforts at reg-
ulation. 

To my friends in the environmental 
community who raise legitimate con-
cerns about a range of issues sur-
rounding this policy I encourage you to 
sit down with us in a dialogue, at both 
the Federal and State levels. Bring 
your ideas for how we can monitor and 
protect water without sacrificing what 
remains of Oregon’s forest industry. 
You will be heard and I stand ready to 
work with you. But it is not enough to 
simply dictate outcomes. We have to 
first look for solutions that avoid the 
epidemic of litigation and appeals that 
threaten the sustainability and sur-
vival of our timber industry. You are, 
of course, right to expect that we ar-
rive at those solutions within a reason-
able period of time. 

By Mrs. BOXER (for herself, Ms. 
MURKOWSKI, and Mrs. MURRAY): 

S. 1370. A bill to reauthorize 21st cen-
tury community learning centers, and 
for other purposes; to the Committee 
on Health, Education, Labor, and Pen-
sions. 

Mrs. BOXER. Mr. President, I rise 
today to urge my colleagues to cospon-
sor the Afterschool for America’s Chil-
dren Act, which I am introducing today 
with Senators MURKOWSKI and MUR-
RAY. 

Across the country, afterschool pro-
grams help keep children safe and help 
them learn through hands-on academic 
enrichment activities that are dis-
appearing from the regular school day. 

Numerous studies have shown that 
quality afterschool programs give stu-
dents the academic, social and profes-
sional skills they need to succeed. Stu-
dents who regularly attend have better 
grades and behavior in school, and 
lower incidences of drug use, violence 
and unintended pregnancy. 

Over the past 10 years, the 21st Cen-
tury Community Learning Centers, 
CCLC, program has helped support 
afterschool programs for millions of 
children from low-income backgrounds, 
including over 1.6 million children last 
year. 

Unfortunately, the demand for af-
fordable, quality afterschool experi-
ences far exceeds the number of pro-
grams available. The 2009 report, Amer-
ica After 3PM, found that while after-
school programs are serving more kids 
than ever, the number of unsupervised 
children in the United States has in-
creased. More than 18 million children 
have parents who would like to enroll 
their child in an afterschool program 
but can’t find one available. 

For over 10 years, federally funded 
afterschool programs have played an 
important role in the lives of so many 
children and families. The Afterschool 
for America’s Children Act, AACA, 
would strengthen the 21st CCLC pro-
gram, leaving in place what works and 
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using what we have learned about what 
makes afterschool successful to im-
prove the program. 

The AACA would modernize the 21st 
CCLC program to improve States’ abil-
ity to effectively support quality after-
school programs, run more effective 
grant competitions and improve strug-
gling programs. In addition, this legis-
lation helps improve local programs by 
fostering better communication be-
tween local schools and programs, en-
couraging parental engagement in stu-
dent learning, and improving the 
tracking of student progress. 

Afterschool programs have such a di-
verse group of supporters, from law en-
forcement to the business community, 
because these vital programs help keep 
the children of working parents safe 
while enriching their learning experi-
ence and preparing them for the real 
world. 

I urge my colleagues to join me and 
Senators MURKOWSKI and MURRAY in 
supporting the Afterschool for Amer-
ica’s Children Act to ensure that 21st 
CCLC dollars are invested most effi-
ciently in successful afterschool pro-
grams that keep children safe and help 
them learn. 

By Mr. REED (for himself and 
Mr. WHITEHOUSE): 

S. 1371. A bill to amend the Magnu-
son-Stevens Fishery Conservation and 
Management Act to add Rhode Island 
to the Mid-Atlantic Fishery Manage-
ment Council; to the Committee on 
Commerce, Science, and Transpor-
tation. 

Mr. REED. Mr. President, today, 
along with my colleague Senator 
WHITEHOUSE, I am introducing the 
Rhode Island Fishermen’s Fairness Act 
of 2011. 

For nearly a decade, I have worked to 
correct a serious flaw in our fisheries 
management system, which denies the 
fishermen of my state a voice in the 
management of many of the stocks 
that they catch and rely upon for their 
livelihoods. 

The Magnuson-Stevens Fishery Con-
servation and Management Act estab-
lished eight regional fishery manage-
ment councils to give fishermen and 
other stakeholders the leading role in 
developing the fishery management 
plans for federally regulated species. 
As such, the councils have enormous 
significance on the lives and liveli-
hoods of fishermen. To ensure equi-
table representation, the statute sets 
out the states from which appointees 
are to be drawn for each council. 

Under the Magnuson-Stevens Act, 
the State of Rhode Island was granted 
voting membership on the New Eng-
land Fishery Management Council, 
NEFMC, as NEFMC-managed stocks 
represent a significant percentage of 
landings and revenue for the State. 
However, while Rhode Island has an 
even larger stake in the Mid-Atlantic 
fishery it does not have voting rep-
resentation on the Mid-Atlantic Fish-
ery Management Council, MAFMC, 

which currently consists of representa-
tives from New York, New Jersey, 
Delaware, Pennsylvania, Maryland, 
Virginia, and North Carolina. 

Rhode Island’s stake in the Mid-At-
lantic fishery is hardly incidental. Ac-
cording to National Oceanic and At-
mospheric Administration, NOAA, 
data, Rhode Island accounts for ap-
proximately a quarter of the catch 
from this fishery, and its landings are 
greater than the combined total of 
landings for the States of New York, 
Delaware, Pennsylvania, Maryland, 
Virginia, and North Carolina. In act, 
only one State, New Jersey, lands more 
MAFMC regulated species than Rhode 
Island. 

This legislation offers a simple solu-
tion. Following current practice, the 
Rhode Island Fishermen’s Fairness Act 
would create two seats on the MAFMC 
for Rhode Island: one seat appointed by 
the Secretary of Commerce based on 
recommendations from the Governor of 
Rhode Island, and a second seat filled 
by Rhode Island’s principal state offi-
cial with marine fishery management 
responsibility. To accommodate these 
new members, the MAFMC would in-
crease in size from 21 voting members 
to 23. 

Pursuant to a provision included in 
the Magnuson-Stevens Reauthorization 
Act of 2006 at my request, the MAFMC 
reported to Congress on this issue in 
2007 and confirmed that there is a 
precedent for this proposal. As the re-
port notes, North Carolina’s represent-
atives in Congress succeeded in adding 
that State to the MAFMC through an 
amendment to the Sustainable Fish-
eries Act in 1996. Like Rhode Island, a 
significant proportion of North Caro-
lina’s landed fish species were managed 
by the MAFMC, yet the State had no 
vote on the council. 

With mounting economic, ecological, 
and regulatory challenges, it is more 
important than ever that Rhode Is-
land’s fishermen have a voice in the 
management of the fisheries they de-
pend on. I look forward to working 
with Senator WHITEHOUSE and my 
other colleagues to restore a measure 
of equity to the fisheries management 
process by passing the Rhode Island 
Fishermen’s Fairness Act. 

Mr. President, I ask unanimous con-
sent that the text of the bill be printed 
in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 1371 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Rhode Is-
land Fishermen’s Fairness Act’’. 
SEC. 2. FINDINGS. 

The findings are as follows: 
(1) Rhode Island fishermen participate in 

fisheries managed by the New England Fish-
ery Management Council (NEFMC) and the 
Mid-Atlantic Fishery Management Council 
(MAFMC). 

(2) Rhode Island currently has voting mem-
bership on the NEFMC under the Magnuson- 

Stevens Fishery Conservation and Manage-
ment Act but does not have voting member-
ship on the MAFMC. 

(3) Rhode Island lands more MAFMC-man-
aged stocks than any other MAFMC member 
except the State of New Jersey. 

(4) A higher percentage of Rhode Island’s 
commercial landings (by weight or value) 
traditionally have come from species that 
are managed by the MAFMC as compared to 
species managed by NEFMC. 

(5) MAFMC has found that Rhode Island’s 
circumstance parallels that of Florida and 
North Carolina, which each have voting 
membership on two different fishery man-
agement councils. 
SEC. 3. ADDITION OF RHODE ISLAND TO THE 

MID-ATLANTIC FISHERY MANAGE-
MENT COUNCIL. 

Section 302(a)(1)(B) of the Magnuson-Ste-
vens Fishery Conservation and Management 
Act (16 U.S.C. 1852(a)(1)(B)) is amended— 

(1) by inserting ‘‘Rhode Island,’’ after 
‘‘States of’’; 

(2) by inserting ‘‘Rhode Island,’’ after ‘‘ex-
cept North Carolina,’’; 

(3) by striking ‘‘21’’ and inserting ‘‘23’’; and 
(4) by striking ‘‘13’’ and inserting ‘‘14’’. 

By Mr. REED (for himself, Mr. 
KIRK, Mr. BINGAMAN, Mr. 
CARDIN, Mr. DURBIN, Mrs. GILLI-
BRAND, Mr. KERRY, Mr. LAUTEN-
BERG, Ms. MIKULSKI, Mrs. MUR-
RAY, Mr. SANDERS, and Mr. 
WHITEHOUSE): 

S. 1372. A bill to amend the Elemen-
tary and Secondary Education Act of 
1965 regarding environmental edu-
cation, and for other purposes; to the 
Committee on Health, Education, 
Labor, and Pensions. 

Mr. REED. Mr. President, today I am 
introducing bipartisan legislation to 
provide new support for environmental 
education in our Nation’s classrooms. I 
thank Senators KIRK, BINGAMAN, 
CARDIN, DURBIN, GILLIBRAND, KERRY, 
LAUTENBERG, MIKULSKI, MURRAY, SAND-
ERS, and WHITEHOUSE for agreeing to be 
original cosponsors of the No Child 
Left Inside Act of 2011. Given the major 
environmental challenges we face 
today, our bill seeks to prioritize 
teaching our young people about their 
natural world. For more than three 
decades, environmental education has 
been a growing part of effective in-
struction in America’s schools. Re-
sponding to the need to improve stu-
dent achievement and prepare students 
for the 21st century economy, many 
schools throughout the Nation now 
offer some form of environmental edu-
cation. 

Yet, environmental education is fac-
ing a significant challenge. Many 
schools are being forced to scale back 
or eliminate environmental programs. 
As a result, fewer and fewer students 
are able to take part in related class-
room instruction and field investiga-
tions, however effective or popular. 
State and local administrators, teach-
ers, and environmental educators point 
to two factors behind this recent and 
disturbing shift: the unintended con-
sequences of the No Child Left Behind 
Act and dwindling sources of funding 
for these critical programs. 

The legislation that we are intro-
ducing today would address these two 
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concerns. First, it would provide a new 
professional development initiative to 
ensure that teachers possess the con-
tent knowledge and pedagogical skills 
to effectively teach environmental edu-
cation in the classroom, including the 
use of innovative interdisciplinary and 
field-based learning strategies. Second, 
the bill would create incentives for 
states to develop a peer-reviewed com-
prehensive statewide environmental 
literacy plan to make sure prekinder-
garten, elementary, and secondary 
school students have a solid under-
standing of our planet and its natural 
resources. Lastly, the No Child Left In-
side Act provides support for school 
districts to initiate, expand, or im-
prove their environmental education 
curriculum, and for replication and dis-
semination of effective practices. This 
legislation has broad support among 
national and state environmental 
groups and educational groups. 

The American public recognizes that 
the environment is already one of the 
dominant issues of the 21st century. In 
2003, a National Science Foundation 
panel noted that ‘‘in the coming dec-
ades, the public will more frequently 
be called upon to understand complex 
environmental issues, assess risk, 
evaluate proposed environmental plans 
and understand how individual deci-
sions affect the environment at local 
and global scales. Creating a scientif-
ically informed citizenry requires a 
concerted, systemic approach to envi-
ronmental education . . .’’. In the pri-
vate sector, business leaders also in-
creasingly believe that an environ-
mentally literate workforce is critical 
to their long-term success. They recog-
nize that better, more efficient envi-
ronmental practices improve the bot-
tom line and help position their compa-
nies for the future. 

Environmental education is an im-
portant part of the solution to many of 
the problems facing our country today. 
It helps prepare the next generation 
with the skills and knowledge nec-
essary to be competitive in the global 
economy. Studies have shown that it 
enhances student achievement in 
science and other core subjects and in-
creases student engagement and crit-
ical thinking skills. It promotes 
healthy lifestyles by encouraging kids 
to get outside. 

In Rhode Island, organizations such 
as the Rhode Island Environmental 
Education Association, Roger Williams 
Park Zoo, Save the Bay, the Nature 
Conservancy, and the Audubon Society 
as well as countless schools and teach-
ers, reach out to children to offer edu-
cational and outdoor experiences that 
these children may never otherwise 
have, helping to inspire them to learn. 
Partnering with the Rhode Island De-
partment of Education, these organiza-
tions have developed a statewide envi-
ronmental literacy plan. 

Similar efforts are taking place 
across the Nation. According to the 
National Association for Environ-
mental Education, 40 states have taken 

steps towards developing similar plans 
to integrate environmental literacy 
into their statewide educational initia-
tives. Despite these extraordinary ef-
forts, environmental education re-
mains out of reach for too many kids. 

That is why I look forward to work-
ing with my colleagues to enact the No 
Child Left Inside Act of 2011. 

Mr. President, I ask unanimous con-
sent that the text of the bill be printed 
in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 1372 
Be it enacted by the Senate and House of 

Representatives of the United States of America 
in Congress assembled, 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘No Child Left Inside Act of 2011’’. 

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows: 
Sec. 1. Short title; table of contents. 
Sec. 2. References. 
Sec. 3. Authorization of appropriations. 

TITLE I—ENVIRONMENTAL LITERACY 
PLANS 

Sec. 101. Development, approval, and imple-
mentation of State environ-
mental literacy plans. 

TITLE II—ESTABLISHMENT OF ENVIRON-
MENTAL EDUCATION PROFESSIONAL 
DEVELOPMENT GRANT PROGRAMS 

Sec. 201. Environmental education profes-
sional development grant pro-
grams. 

TITLE III—ENVIRONMENTAL EDUCATION 
GRANT PROGRAM TO HELP BUILD NA-
TIONAL CAPACITY 

Sec. 301. Environmental education grant 
program to help build national 
capacity. 

SEC. 2. REFERENCES. 
Except as otherwise specifically provided, 

whenever in this Act an amendment or re-
peal is expressed in terms of an amendment 
to, or a repeal of, a section or other provi-
sion, the reference shall be considered to be 
made to a section or other provision of the 
Elementary and Secondary Education Act of 
1965 (20 U.S.C. 6301 et seq.). 
SEC. 3. AUTHORIZATION OF APPROPRIATIONS. 

(a) AUTHORIZATION.—There are authorized 
to be appropriated to carry out section 
5622(g) and part E of title II of the Elemen-
tary and Secondary Education Act of 1965, 
such sums as may be necessary for fiscal 
year 2012 and each of the 4 succeeding fiscal 
years. 

(b) DISTRIBUTION.—With respect to any 
amount appropriated under subsection (a) for 
a fiscal year— 

(1) not more than 70 percent of such 
amount shall be used to carry out section 
5622(g) of the Elementary and Secondary 
Education Act of 1965 for such fiscal year; 
and 

(2) not less than 30 percent of such amount 
shall be used to carry out part E of title II 
of such Act for such fiscal year. 

TITLE I—ENVIRONMENTAL LITERACY 
PLANS 

SEC. 101. DEVELOPMENT, APPROVAL, AND IMPLE-
MENTATION OF STATE ENVIRON-
MENTAL LITERACY PLANS. 

Part D of title V (20 U.S.C. 7201 et seq.) is 
amended by adding at the end the following: 
‘‘Subpart 22—Environmental Literacy Plans 
‘‘SEC. 5621. ENVIRONMENTAL LITERACY PLAN RE-

QUIREMENTS. 
‘‘In order for any State educational agen-

cy, or a local educational agency served by a 

State educational agency, to receive grant 
funds, either directly or through participa-
tion in a partnership with a recipient of 
grant funds, under this subpart or part E of 
title II, the State educational agency shall 
meet the requirements regarding an environ-
mental literacy plan under section 5622. 

‘‘SEC. 5622. STATE ENVIRONMENTAL LITERACY 
PLANS. 

‘‘(a) SUBMISSION OF PLAN.— 
‘‘(1) IN GENERAL.—Not later than 1 year 

after the date of enactment of the No Child 
Left Inside Act of 2011, a State educational 
agency subject to the requirements of sec-
tion 5621 shall, in consultation with State 
environmental agencies and State natural 
resource agencies, and with input from the 
public— 

‘‘(A) submit an environmental literacy 
plan for prekindergarten through grade 12 to 
the Secretary for peer review and approval 
that will ensure that elementary and sec-
ondary school students in the State are envi-
ronmentally literate; and 

‘‘(B) begin the implementation of such plan 
in the State. 

‘‘(2) EXISTING PLANS.—A State may satisfy 
the requirement of paragraph (1)(A) by sub-
mitting to the Secretary for peer review an 
existing State plan that has been developed 
in cooperation with a State environmental 
or natural resource management agency, if 
such plan complies with this section. 

‘‘(b) PLAN OBJECTIVES.—A State environ-
mental literacy plan shall meet the fol-
lowing objectives: 

‘‘(1) Prepare students to understand, ana-
lyze, and address the major environmental 
challenges facing the students’ State and the 
United States. 

‘‘(2) Provide field experiences as part of the 
regular school curriculum and create pro-
grams that contribute to healthy lifestyles 
through outdoor recreation and sound nutri-
tion. 

‘‘(3) Create opportunities for enhanced and 
on-going professional development for teach-
ers that improves the teachers’— 

‘‘(A) environmental subject matter knowl-
edge; and 

‘‘(B) pedagogical skills in teaching about 
environmental issues, including the use of— 

‘‘(i) interdisciplinary, field-based, and re-
search-based learning; and 

‘‘(ii) innovative technology in the class-
room. 

‘‘(c) CONTENTS OF PLAN.—A State environ-
mental literacy plan shall include each of 
the following: 

‘‘(1) A description of how the State edu-
cational agency will measure the environ-
mental literacy of students, including— 

‘‘(A) relevant State academic content 
standards and content areas regarding envi-
ronmental education, and courses or subjects 
where environmental education instruction 
will be integrated throughout the prekinder-
garten to grade 12 curriculum; and 

‘‘(B) a description of the relationship of the 
plan to the secondary school graduation re-
quirements of the State. 

‘‘(2) A description of programs for profes-
sional development for teachers to improve 
the teachers’— 

‘‘(A) environmental subject matter knowl-
edge; and 

‘‘(B) pedagogical skills in teaching about 
environmental issues, including the use of— 

‘‘(i) interdisciplinary, field-based, and re-
search-based learning; and 

‘‘(ii) innovative technology in the class-
room. 

‘‘(3) A description of how the State edu-
cational agency will implement the plan, in-
cluding securing funding and other necessary 
support. 
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‘‘(d) PLAN UPDATE.—The State environ-

mental literacy plan shall be revised or up-
dated by the State educational agency and 
submitted to the Secretary not less often 
than every 5 years or as appropriate to re-
flect plan modifications. 

‘‘(e) PEER REVIEW AND SECRETARIAL AP-
PROVAL.—The Secretary shall— 

‘‘(1) establish a peer review process to as-
sist in the review of State environmental lit-
eracy plans; 

‘‘(2) appoint individuals to the peer review 
process who— 

‘‘(A) are representative of parents, teach-
ers, State educational agencies, State envi-
ronmental agencies, State natural resource 
agencies, local educational agencies, and 
nongovernmental organizations; and 

‘‘(B) are familiar with national environ-
mental issues and the health and educational 
needs of students; 

‘‘(3) include, in the peer review process, ap-
propriate representatives from the Depart-
ment of Commerce, Department of Interior, 
Department of Energy, the Environmental 
Protection Agency, and other appropriate 
Federal agencies, to provide environmental 
expertise and background for evaluation of 
the State environmental literacy plan; 

‘‘(4) approve a State environmental lit-
eracy plan not later than 120 days after the 
plan’s submission unless the Secretary deter-
mines that the State environmental literacy 
plan does not meet the requirements of this 
section; 

‘‘(5) immediately notify the State if the 
Secretary determines that the State envi-
ronmental literacy plan does not meet the 
requirements of this section, and state the 
reasons for such determination; 

‘‘(6) not decline to approve a State environ-
mental literacy plan before— 

‘‘(A) offering the State an opportunity to 
revise the State environmental literacy 
plan; 

‘‘(B) providing technical assistance in 
order to assist the State to meet the require-
ments of this section; and 

‘‘(C) providing notice and an opportunity 
for a hearing; and 

‘‘(7) have the authority to decline to ap-
prove a State environmental literacy plan 
for not meeting the requirements of this 
part, but shall not have the authority to re-
quire a State, as a condition of approval of 
the State environmental literacy plan, to— 

‘‘(A) include in, or delete from, such State 
environmental literacy plan 1 or more spe-
cific elements of the State academic content 
standards under section 1111(b)(1); or 

‘‘(B) use specific academic assessment in-
struments or items. 

‘‘(f) STATE REVISIONS.—The State edu-
cational agency shall have the opportunity 
to revise a State environmental literacy 
plan if such revision is necessary to satisfy 
the requirements of this section. 

‘‘(g) GRANTS FOR IMPLEMENTATION.— 
‘‘(1) PROGRAM AUTHORIZED.—From amounts 

appropriated for this subsection, the Sec-
retary shall award grants, through allot-
ments in accordance with the regulations de-
scribed in paragraph (2), to States to enable 
the States to award subgrants, on a competi-
tive basis, to local educational agencies and 
eligible partnerships (as such term is defined 
in section 2502) to support the implementa-
tion of the State environmental literacy 
plan. 

‘‘(2) REGULATIONS.—The Secretary shall 
promulgate regulations implementing the 
grant program under paragraph (1), which 
regulations shall include the development of 
an allotment formula that best achieves the 
purposes of this subpart. 

‘‘(3) ADMINISTRATIVE EXPENSES.—A State 
receiving a grant under this subsection may 

use not more than 2.5 percent of the grant 
funds for administrative expenses. 

‘‘(h) REPORTING.— 
‘‘(1) IN GENERAL.—Not later than 2 years 

after approval of a State environmental lit-
eracy plan, and every 2 years thereafter, the 
State educational agency shall submit to the 
Secretary a report on the implementation of 
the State plan. 

‘‘(2) REPORT REQUIREMENTS.—The report re-
quired by this subsection shall be— 

‘‘(A) in the form specified by the Sec-
retary; 

‘‘(B) based on the State’s ongoing evalua-
tion activities; and 

‘‘(C) made readily available to the public.’’. 
TITLE II—ESTABLISHMENT OF ENVIRON-

MENTAL EDUCATION PROFESSIONAL 
DEVELOPMENT GRANT PROGRAMS 

SEC. 201. ENVIRONMENTAL EDUCATION PROFES-
SIONAL DEVELOPMENT GRANT PRO-
GRAMS. 

Title II (20 U.S.C. 6601 et seq.) is amended 
by adding at the end the following: 
‘‘PART E—ENVIRONMENTAL EDUCATION PRO-

FESSIONAL DEVELOPMENT GRANT 
PROGRAMS 

‘‘SEC. 2501. PURPOSE. 
‘‘The purpose of this part is to ensure the 

academic achievement of students in envi-
ronmental literacy through the professional 
development of teachers and educators. 
‘‘SEC. 2502. GRANTS FOR ENHANCING EDUCATION 

THROUGH ENVIRONMENTAL EDU-
CATION. 

‘‘(a) DEFINITION OF ELIGIBLE PARTNER-
SHIP.—In this section, the term ‘eligible 
partnership’ means a partnership that— 

‘‘(1) shall include a local educational agen-
cy; and 

‘‘(2) may include— 
‘‘(A) the teacher training department of an 

institution of higher education; 
‘‘(B) the environmental department of an 

institution of higher education; 
‘‘(C) another local educational agency, a 

public charter school, a public elementary 
school or secondary school, or a consortium 
of such schools; 

‘‘(D) a Federal, State, regional, or local en-
vironmental or natural resource manage-
ment agency that has demonstrated effec-
tiveness in improving the quality of environ-
mental education teachers; or 

‘‘(E) a nonprofit organization that has 
demonstrated effectiveness in improving the 
quality of environmental education teachers. 

‘‘(b) GRANTS AUTHORIZED.— 
‘‘(1) PROGRAM AUTHORIZED.—From amounts 

appropriated for this subsection, the Sec-
retary shall award grants, through allot-
ments in accordance with the regulations de-
scribed in paragraph (2), to States whose 
State environmental literacy plan has been 
approved under section 5622, to enable the 
States to award subgrants under subsection 
(c). 

‘‘(2) REGULATIONS.—The Secretary shall 
promulgate regulations implementing the 
grant program under paragraph (1), which 
regulations shall include the development of 
an allotment formula that best achieves the 
purposes of this subpart. 

‘‘(3) ADMINISTRATIVE EXPENSES.—A State 
receiving a grant under this subsection may 
use not more than 2.5 percent of the grant 
funds for administrative expenses. 

‘‘(c) SUBGRANTS AUTHORIZED.— 
‘‘(1) SUBGRANTS TO ELIGIBLE PARTNER-

SHIPS.—From amounts made available to a 
State educational agency under subsection 
(b)(1), the State educational agency shall 
award subgrants, on a competitive basis, to 
eligible partnerships serving the State, to 
enable the eligible partnerships to carry out 
the authorized activities described in sub-
section (e) consistent with the approved 
State environmental literacy plan. 

‘‘(2) DURATION.—The State educational 
agency shall award each subgrant under this 
part for a period of not more than 3 years be-
ginning on the date of approval of the 
State’s environmental literacy plan under 
section 5622. 

‘‘(3) SUPPLEMENT, NOT SUPPLANT.—Funds 
provided to an eligible partnership under 
this part shall be used to supplement, and 
not supplant, funds that would otherwise be 
used for activities authorized under this 
part. 

‘‘(d) APPLICATION REQUIREMENTS.— 
‘‘(1) IN GENERAL.—Each eligible partnership 

desiring a subgrant under this part shall sub-
mit an application to the State educational 
agency, at such time, in such manner, and 
accompanied by such information as the 
State educational agency may require. 

‘‘(2) CONTENTS.—Each application sub-
mitted under paragraph (1) shall include— 

‘‘(A) the results of a comprehensive assess-
ment of the teacher quality and professional 
development needs, with respect to the 
teaching and learning of environmental con-
tent; 

‘‘(B) an explanation of how the activities 
to be carried out by the eligible partnership 
are expected to improve student academic 
achievement and strengthen the quality of 
environmental instruction; 

‘‘(C) a description of how the activities to 
be carried out by the eligible partnership— 

‘‘(i) will be aligned with challenging State 
academic content standards and student aca-
demic achievement standards in environ-
mental education, to the extent such stand-
ards exist, and with the State’s environ-
mental literacy plan under section 5622; and 

‘‘(ii) will advance the teaching of inter-
disciplinary courses that integrate the study 
of natural, social, and economic systems and 
that include strong field components in 
which students have the opportunity to di-
rectly experience nature; 

‘‘(D) a description of how the activities to 
be carried out by the eligible partnership 
will ensure that teachers are trained in the 
use of field-based or service learning to en-
able the teachers— 

‘‘(i) to use the local environment and com-
munity as a resource; and 

‘‘(ii) to enhance student understanding of 
the environment and academic achievement; 

‘‘(E) a description of— 
‘‘(i) how the eligible partnership will carry 

out the authorized activities described in 
subsection (e); and 

‘‘(ii) the eligible partnership’s evaluation 
and accountability plan described in sub-
section (f); and 

‘‘(F) a description of how the eligible part-
nership will continue the activities funded 
under this part after the grant period has ex-
pired. 

‘‘(e) AUTHORIZED ACTIVITIES.—An eligible 
partnership shall use the subgrant funds pro-
vided under this part for 1 or more of the fol-
lowing activities related to elementary 
schools or secondary schools: 

‘‘(1) Creating opportunities for enhanced 
and ongoing professional development of 
teachers that improves the environmental 
subject matter knowledge of such teachers. 

‘‘(2) Creating opportunities for enhanced 
and ongoing professional development of 
teachers that improves teachers’ pedagogical 
skills in teaching about the environment and 
environmental issues, including in the use 
of— 

‘‘(A) interdisciplinary, research-based, and 
field-based learning; and 

‘‘(B) innovative technology in the class-
room. 

‘‘(3) Establishing and operating environ-
mental education summer workshops or in-
stitutes, including follow-up training, for el-
ementary and secondary school teachers to 
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improve their pedagogical skills and subject 
matter knowledge for the teaching of envi-
ronmental education. 

‘‘(4) Developing or redesigning more rig-
orous environmental education curricula 
that— 

‘‘(A) are aligned with challenging State 
academic content standards in environ-
mental education, to the extent such stand-
ards exist, and with the State environmental 
literacy plan under section 5622; and 

‘‘(B) advance the teaching of interdiscipli-
nary courses that integrate the study of nat-
ural, social, and economic systems and that 
include strong field components. 

‘‘(5) Designing programs to prepare teach-
ers at a school to provide mentoring and pro-
fessional development to other teachers at 
such school to improve teacher environ-
mental education subject matter and peda-
gogical skills. 

‘‘(6) Establishing and operating programs 
to bring teachers into contact with working 
professionals in environmental fields to ex-
pand such teachers’ subject matter knowl-
edge of, and research in, environmental 
issues. 

‘‘(7) Creating initiatives that seek to incor-
porate environmental education within 
teacher training programs or accreditation 
standards consistent with the State environ-
mental literacy plan under section 5622. 

‘‘(8) Promoting outdoor environmental 
education activities as part of the regular 
school curriculum and schedule in order to 
further the knowledge and professional de-
velopment of teachers and help students di-
rectly experience nature. 

‘‘(f) EVALUATION AND ACCOUNTABILITY 
PLAN.— 

‘‘(1) IN GENERAL.—Each eligible partnership 
receiving a subgrant under this part shall de-
velop an evaluation and accountability plan 
for activities assisted under this part that 
includes rigorous objectives that measure 
the impact of the activities. 

‘‘(2) CONTENTS.—The plan developed under 
paragraph (1) shall include measurable objec-
tives to increase the number of teachers who 
participate in environmental education con-
tent-based professional development activi-
ties. 

‘‘(g) REPORT.—Each eligible partnership re-
ceiving a subgrant under this part shall re-
port annually, for each year of the subgrant, 
to the State educational agency regarding 
the eligible partnership’s progress in meet-
ing the objectives described in the account-
ability plan of the eligible partnership under 
subsection (f).’’. 
TITLE III—ENVIRONMENTAL EDUCATION 

GRANT PROGRAM TO HELP BUILD NA-
TIONAL CAPACITY 

SEC. 301. ENVIRONMENTAL EDUCATION GRANT 
PROGRAM TO HELP BUILD NA-
TIONAL CAPACITY. 

Part D of title V (20 U.S.C. 7201 et seq.) (as 
amended by section 101) is further amended 
by adding at the end the following: 
‘‘Subpart 23—Environmental Education Grant Pro-

gram 
‘‘SEC. 5631. PURPOSES. 

‘‘The purposes of this subpart are— 
‘‘(1) to prepare children to understand and 

address major environmental challenges fac-
ing the United States; and 

‘‘(2) to strengthen environmental edu-
cation as an integral part of the elementary 
school and secondary school curriculum. 
‘‘SEC. 5632. GRANT PROGRAM AUTHORIZED. 

‘‘(a) DEFINITION OF ELIGIBLE PARTNER-
SHIP.—In this section, the term ‘eligible 
partnership’ means a partnership that— 

‘‘(1) shall include a local educational agen-
cy; and 

‘‘(2) may include— 
‘‘(A) the teacher training department of an 

institution of higher education; 

‘‘(B) the environmental department of an 
institution of higher education; 

‘‘(C) another local educational agency, a 
public charter school, a public elementary 
school or secondary school, or a consortium 
of such schools; 

‘‘(D) a Federal, State, regional, or local en-
vironmental or natural resource manage-
ment agency, or park and recreation depart-
ment, that has demonstrated effectiveness, 
expertise, and experience in the development 
of the institutional, financial, intellectual, 
or policy resources needed to help the field 
of environmental education become more ef-
fective and widely practiced; and 

‘‘(E) a nonprofit organization that has 
demonstrated effectiveness, expertise, and 
experience in the development of the institu-
tional, financial, intellectual, or policy re-
sources needed to help the field of environ-
mental education become more effective and 
widely practiced. 

‘‘(b) GRANTS AUTHORIZED.— 
‘‘(1) IN GENERAL.—The Secretary is author-

ized to award grants, on a competitive basis, 
to eligible partnerships to enable the eligible 
partnerships to pay the Federal share of the 
costs of activities under this subpart. 

‘‘(2) DURATION.—Each grant under this sub-
part shall be for a period of not less than 1 
year and not more than 3 years. 
‘‘SEC. 5633. APPLICATIONS. 

‘‘Each eligible partnership desiring a grant 
under this subpart shall submit to the Sec-
retary an application that contains— 

‘‘(1) a plan to initiate, expand, or improve 
environmental education programs in order 
to make progress toward meeting— 

‘‘(A) challenging State academic content 
standards and student academic achieve-
ment standards in environmental education, 
to the extent such standards exist; and 

‘‘(B) academic standards that are aligned 
with the State’s environmental literacy plan 
under section 5622; and 

‘‘(2) an evaluation and accountability plan 
for activities assisted under this subpart 
that includes rigorous objectives that meas-
ure the impact of activities funded under 
this subpart. 
‘‘SEC. 5634. USE OF FUNDS. 

‘‘Grant funds made available under this 
subpart shall be used for 1 or more of the fol-
lowing: 

‘‘(1) Developing and implementing State 
curriculum frameworks for environmental 
education that meet— 

‘‘(A) challenging State academic content 
standards and student academic achieve-
ment standards for environmental education, 
to the extent such standards exist; and 

‘‘(B) academic standards that are aligned 
with the State’s environmental literacy plan 
under section 5622. 

‘‘(2) Replicating or disseminating informa-
tion about proven and tested model environ-
mental education programs that— 

‘‘(A) use the environment as an integrating 
theme or content throughout the cur-
riculum; or 

‘‘(B) provide integrated, interdisciplinary 
instruction about natural, social, and eco-
nomic systems along with field experience 
that provides students with opportunities to 
directly experience nature in ways designed 
to improve students’ overall academic per-
formance, personal health (including ad-
dressing child obesity issues), and under-
standing of nature. 

‘‘(3) Developing and implementing new ap-
proaches to advancing environmental edu-
cation, and to advancing the adoption and 
use of environmental education content 
standards, at the State and local levels. 
‘‘SEC. 5635. REPORTS. 

‘‘(a) ELIGIBLE PARTNERSHIP REPORT.—In 
order to continue receiving grant funds 

under this subpart after the first year of a 
multiyear grant under this subpart, the eli-
gible partnership shall submit to the Sec-
retary an annual report that— 

‘‘(1) describes the activities assisted under 
this subpart that were conducted during the 
preceding year; 

‘‘(2) demonstrates that progress has been 
made in helping schools to meet the State 
academic standards for environmental edu-
cation described in section 5634(1); and 

‘‘(3) describes the results of the eligible 
partnership’s evaluation and accountability 
plan. 

‘‘(b) REPORT TO CONGRESS.—Not later than 
2 years after the date of enactment of the No 
Child Left Inside Act of 2011 and annually 
thereafter, the Secretary shall submit a re-
port to Congress that— 

‘‘(1) describes the programs assisted under 
this subpart; 

‘‘(2) documents the success of such pro-
grams in improving national and State envi-
ronmental education capacity; and 

‘‘(3) makes such recommendations as the 
Secretary determines appropriate for the 
continuation and improvement of the pro-
grams assisted under this subpart. 
‘‘SEC. 5636. ADMINISTRATIVE PROVISIONS. 

‘‘(a) FEDERAL SHARE.—The Federal share of 
a grant under this subpart shall not exceed— 

‘‘(1) 90 percent of the total costs of the ac-
tivities assisted under the grant for the first 
year for which the program receives assist-
ance under this subpart; and 

‘‘(2) 75 percent of such costs for each of the 
second and third years. 

‘‘(b) ADMINISTRATIVE EXPENSES.—Not more 
than 7.5 percent of the grant funds made 
available to an eligible partnership under 
this subpart for any fiscal year may be used 
for administrative expenses. 

‘‘(c) AVAILABILITY OF FUNDS.—Amounts 
made available to the Secretary to carry out 
this subpart shall remain available until ex-
pended. 
‘‘SEC. 5637. SUPPLEMENT, NOT SUPPLANT. 

‘‘Funds made available under this subpart 
shall be used to supplement, and not sup-
plant, any other Federal, State, or local 
funds available for environmental education 
activities.’’. 

By Mr. ROCKEFELLER: 
S. 1373. A bill to amend the Internal 

Revenue Code of 1986 to reduce inter-
national tax avoidance and restore a 
level playing field for American busi-
nesses; to the Committee on Finance. 

Mr. ROCKEFELLER. Mr. President, 
today I am introducing the Inter-
national Tax Competitiveness Act, leg-
islation that will protect American 
businesses and workers by ensuring 
that they can compete on a level play-
ing field with competitors who are 
using tax evasion to boost profits and 
ship jobs and dollars overseas. 

This bill targets companies that 
cheat the Federal Government out of 
billions of dollars a year in revenue by 
taking advantage of tax loopholes. This 
legislation is designed to put an end to 
the practice where American compa-
nies avoid domestic taxes by moving 
their headquarters to a post office box 
overseas, while their executives and 
much of their workforce remain here in 
the United States. If you benefit from 
the protection of American laws and 
the talent of the American workforce, 
you should also pay taxes here in the 
United States. 

In March, the television program 60 
Minutes aired a story on tax avoidance 
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that centered on Zug, a town in Swit-
zerland. While Zug has only 26,000 resi-
dents, it is home to nearly 30,000 cor-
porations, many of which operate out 
of mailboxes. This is because the tax 
rates in Zug are low and companies can 
create phony headquarters there that 
allow them to avoid higher taxes in 
their home country. 

The International Tax Competitive-
ness Act also discourages tax abuse re-
lated to transfer pricing. Sometimes, a 
company will produce a product here in 
the United States, taking advantage of 
generous research and development 
subsidies, and then sell it to a foreign 
subsidiary for pennies on the dollar. 
The royalty payments and profits then 
flow to that foreign company in a low 
tax jurisdiction, cheating the Amer-
ican government out of this revenue. 
This legislation would recognize many 
of these transactions for what they are 
. . . blatant abuse of the tax code, and 
treat profits as American-earned for 
tax purposes. 

At a time when members of Congress 
are working hard to balance the budget 
and reduce our debt, everyone must 
contribute to the effort and our laws 
must be obeyed. It is not fair to cut 
funding for valuable healthcare and 
education programs in an effort to cut 
spending, while allowing corporations 
to avoid paying billions of dollars in 
taxes. 

I want to thank my counterpart from 
the House of Representatives, Rep-
resentative LLOYD DOGGETT, for his 
leadership in that body on this legisla-
tion. I ask my colleagues to join me in 
supporting this important legislation 
and thank the chair for allowing me to 
speak on this issue. 

By Mr. LEVIN (for himself and 
Mr. BROWN of Ohio): 

S. 1375. A bill to amend the Internal 
Revenue Code of 1986 to provide that 
corporate tax benefits based upon 
stock option compensation expenses be 
consistent with accounting expenses 
shown in corporate financial state-
ments for such compensation; to the 
Committee on Finance. 

Mr. LEVIN. Mr. President, today I 
am introducing a bill with my col-
league, Senator SHERROD BROWN, to 
eliminate the federal tax break that 
gives special tax treatment to corpora-
tions that pay their executives with 
stock options. The bill is called the 
Ending Excessive Corporate Deductions 
for Stock Options Act, and it has been 
endorsed by the AFL–CIO, Citizens for 
Tax Justice, Consumer Federation of 
America, OMB Watch, and Tax Justice 
Network–USA. According to the Joint 
Committee on Taxation, eliminating 
this corporate tax break would bring in 
almost $25 billion over 10 years. 

The existing special treatment of 
corporate stock options forces ordinary 
taxpayers to subsidize the salaries of 
corporate executives. The subsidy is a 
consequence of the current mismatch 
between U.S. accounting rules and tax 
rules for stock options, which have de-

veloped along divergent paths and are 
now out of kilter. Today, U.S. account-
ing rules require corporations to report 
stock option expenses on their books 
when those stock options are granted, 
while federal tax rules provide that 
they use another method to claim a 
different—and typically much higher— 
deduction on their tax returns when 
the stock options are exercised. The re-
sult is that corporations can claim 
larger tax deductions for stock options 
on their tax returns than the actual ex-
pense they show on their books, cre-
ating a tax windfall for those corpora-
tions. 

Stock options are the only type of 
compensation where the tax code lets a 
corporation deduct more than the ex-
pense shown on their books. For all 
other types of compensation—cash, 
stock, bonuses, and more—the tax re-
turn deduction equals the book ex-
pense. In fact, if corporations took tax 
deductions for compensation in excess 
of what their books showed, it could 
constitute tax fraud. The sole excep-
tion to that rule is stock options. It is 
an exception we can no longer afford. 

When corporate compensation com-
mittees learn that stock options can 
generate tax deductions that are many 
times larger than their book expense, 
it creates a huge temptation for cor-
porations to pay their executives with 
stock options instead of cash. Why? Be-
cause compensating executives with 
stock options instead of cash can 
produce a huge tax windfall for the cor-
poration. By taking advantage of fed-
eral tax laws that have not been up-
dated for four decades, corporations 
can claim tax deductions at rates that 
are often 2 to 10 times higher than the 
stock option expense shown on their 
books. 

Stock options are paid to virtually 
every chief executive officer, CEO, in 
America and are a major contributor 
to sky-high executive pay. Stock op-
tions give the recipients the right to 
buy company stock at a set price for a 
specified period of time, typically 10 
years. 

Since the 1980s, CEO pay has in-
creased at a torrid pace. In 2010, ac-
cording to Forbes magazine, executives 
at the 500 largest U.S. companies re-
ceived pay totaling $4.5 billion, aver-
aging $9 million per CEO. Thirty per-
cent of that pay was comprised of exer-
cised stock options which were cashed 
in for an average gain of about $2.7 mil-
lion, bringing total pay to its highest 
level since before the recession. The 
highest paid executive in 2010 was the 
CEO of United Health Group, who re-
ceived $102 million in total pay. Of that 
pay, almost all of it—$98 million—came 
from exercising stock options. 

During the recession from 2007 to 
2009, while many stock prices dropped 
in value, 90 percent of corporations 
awarded stock options to their execu-
tives. Because of the depressed stock 
prices at the time, most of those stock 
options were recorded on the corpora-
tions’ books as a relatively small ex-

pense. Fast forward to 2010, and even in 
this struggling economy, as stock 
prices have begun to increase, those 
same stock options are seeing major 
jumps in their value, far above their 
book expense. 

For example, in a recent study con-
ducted by the Wall Street Journal, the 
CEO of Oracle Corporation was granted 
stock options in July 2009, with an esti-
mated value of $62 million. Two years 
later, those options are estimated to be 
worth over $97 million, a gain of $35 
million in just two years. Other cor-
porate executives have experienced 
similar increases in their stock option 
holdings. For example, according to 
the Wall Street Journal analysis, the 
CEOs of Abercrombie and Fitch Inc., 
Nabors Industries, Ltd., and Starbucks 
Corporation all saw jumps in the value 
of stock options awarded during the fi-
nancial crisis of more than $60 million 
each. The former CEO of Occidental 
Petroleum, Ray R. Irani, received a 
compensation package valued at $76.1 
million, including stock option awards 
valued at $40.3 million. 

These huge increases in the dollar 
value of the stock option awards mean 
skyrocketing tax deductions for cor-
porations doing so well that their 
stock prices have climbed. The deduc-
tions will reduce the taxes being paid 
by these successful companies, depriv-
ing the U.S. treasury of needed reve-
nues. 

The average worker, by the way, has 
not experienced any increase in pay. 
From 2009 to 2010 alone, CEOs at the 500 
biggest U.S. corporations saw a 12 per-
cent increase in compensation, but me-
dian income has been stagnant. Ac-
cording to the Bureau of Labor Statis-
tics, only 8 percent of workers in pri-
vate industry received stock options as 
part of their compensation package. 
For CEOs, however, more than 90 per-
cent of those in the S&P 500 received 
stock options in the 12 months starting 
October 1, 2008. 

The financial tycoon J.P. Morgan 
once said that executive pay should not 
exceed 20 times average worker pay. 
But since 1990, CEO pay has increased 
to a level that is now nearly 300 times 
greater than the average worker’s sal-
ary. The single biggest factor fueling 
that massive pay gap is stock options 
which are, in turn, generating huge tax 
deductions for the corporations that 
doled them out. 

This bill would end the loophole that 
allows a corporation to deduct on its 
taxes more than the stock option ex-
pense shown on its books. Over a 5 year 
period, from 2005 to 2009, the latest 
year for which data is available, IRS 
tax return data shows that corporate 
stock option tax deductions have ex-
ceeded corporate book expenses by bil-
lions of dollars every year, with the 
size of the excess tax deductions vary-
ing from $12 billion to $61 billion per 
year. These excessive deductions mean 
billions of dollars in reduced taxes for 
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corporations wealthy enough to pro-
vide substantial stock option com-
pensation to their executives, all at the 
expense of ordinary taxpayers. 

We cannot afford to continue this 
multi-billion dollar loss to the U.S. 
Treasury, and tax fairness means ordi-
nary taxpayers should not continue to 
be asked to subsidize corporate execu-
tive salaries. That is why the bill I am 
introducing today would change the 
tax code so that corporations can de-
duct only the stock option expense ac-
tually shown on their books. 

To get a better understanding of why 
this bill is needed, it helps to have a 
clear understanding of how stock op-
tion accounting and tax rules fell out 
of sync over time. 

Calculating the cost of stock options 
may sound straightforward, but for 
years, companies and their account-
ants engaged the Financial Accounting 
Standards Board, or FASB, in an all- 
out, knock-down battle over how com-
panies should record stock option com-
pensation expenses on their books. 

U.S. publicly traded corporations are 
required by law to follow Generally Ac-
cepted Accounting Principles, or 
GAAP, which are issued by FASB 
which is, in turn, overseen by the SEC. 
For many years, GAAP allowed U.S. 
companies to issue stock options to 
employees and, unlike any other type 
of compensation, report a zero com-
pensation expense on their books, so 
long as on the grant date, the stock op-
tion’s exercise price equaled the mar-
ket price at which the stock could be 
sold. 

Assigning a zero value to stock op-
tions that routinely produced huge 
amounts of executive pay provoked 
deep disagreements within the ac-
counting community. In 1993, FASB 
proposed assigning a ‘‘fair value’’ to 
stock options on the date they were 
granted to an employee, using mathe-
matical valuation tools. FASB pro-
posed further that companies include 
that amount as a compensation ex-
pense on their financial statements. A 
battle over stock option expensing fol-
lowed, involving the accounting profes-
sion, corporate executives, FASB, the 
SEC, and Congress. 

In the end, after years of fighting and 
negotiation, FASB issued a new ac-
counting standard, Financial Account-
ing Standard, or FAS, 123R, which was 
endorsed by the SEC and became man-
datory for all publicly traded corpora-
tions in 2005. In essence, FAS 123R re-
quires all companies to record a com-
pensation expense equal to the fair 
value on grant date of all stock options 
provided to an employee in exchange 
for the employee’s services. 

Opponents of the new accounting rule 
had predicted that, if implemented, it 
would severely damage U.S. capital 
markets. They warned that stock op-
tion expensing would eliminate cor-
porate profits, discourage investment, 
end stock option compensation, depress 
stock prices, and stifle innovation. But 
none of that happened. 

2006 was the first year in which all 
U.S. publicly traded companies were 
required to expense stock options. In-
stead of tumbling, both the New York 
Stock Exchange and NASDAQ turned 
in strong performances, as did initial 
public offerings by new companies. The 
dire predictions were wrong. Stock op-
tion expensing has been fully imple-
mented without any detrimental im-
pact to the markets. 

During the years the battle raged 
over stock option accounting, rel-
atively little attention was paid to the 
taxation of stock options. Section 83 of 
the tax code, first enacted in 1969 and 
still in place after four decades, is the 
key statutory provision. It essentially 
provides that, when an employee exer-
cises compensatory stock options, the 
employee must report as income the 
difference between what the employee 
paid to exercise the options and the 
market value of the stock received. 
The corporation can then take a mirror 
deduction for whatever amount of in-
come the employee realized. 

For example, suppose a company 
gave options to an executive to buy 1 
million shares of the company stock at 
$10 per share. Suppose, 5 years later, 
the executive exercised the options 
when the stock was selling at $30 per 
share. The executive’s income would be 
$20 per share for a total of $20 million. 
The executive would declare $20 mil-
lion as ordinary income, and in the 
same year, the company could take a 
tax deduction for $20 million. 

The two main problems with this ap-
proach are, first, that the deduction 
amount is out of sync—and usually sig-
nificantly greater than—the expense 
shown on the corporate books years 
earlier and, second, the $20 million in 
ordinary income obtained by the execu-
tive did not come from the corporation 
itself. In fact, rather than pay the ex-
ecutive the $20 million, the corporation 
actually received money from the exec-
utive who paid to exercise the option 
and purchase the related stock. 

In most cases, the $20 million was ac-
tually paid by unrelated parties on the 
stock market who bought the stock 
from the executive. Yet the tax code 
currently allows the corporation to de-
clare the $20 million paid by third par-
ties as its own business expense and 
take it as a tax deduction. The rea-
soning behind this approach has been 
that the exercise date value was the 
only way to get certainty regarding 
the value of the stock options for tax 
deduction purposes. That reasoning 
lost its persuasive character, however, 
once consensus was reached on how to 
calculate the value of stock option 
compensation on the date the stock op-
tions are granted. 

So U.S. stock option accounting and 
tax rules are now at odds with each 
other. Accounting rules require compa-
nies to expense stock options on their 
books on the grant date. Tax rules re-
quire companies to deduct stock option 
expenses on the exercise date. Compa-
nies report the grant date expense to 

investors on their financial state-
ments, and the exercise date expense 
on their tax returns. The financial 
statements report on the stock options 
granted during the year, while the tax 
returns report on the stock options ex-
ercised during the year. In short, com-
pany financial statements and tax re-
turns use different valuation methods 
and value, resulting in widely diver-
gent stock option expenses for the 
same year. 

To examine the nature and con-
sequences of that stock option book- 
tax difference, the Permanent Sub-
committee on Investigations, which I 
chair, initiated an investigation and 
held a hearing in June 2007. Here is 
what we found. 

To test just how far the book and tax 
figures for stock options diverge, the 
Subcommittee contacted a number of 
companies to compare the stock option 
expenses they reported for accounting 
and tax purposes. The Subcommittee 
asked each company to identify stock 
options that had been exercised by one 
or more of its executives from 2002 to 
2006. The Subcommittee then asked 
each company to identify the com-
pensation expense they reported on 
their financial statements versus the 
compensation expense on their tax re-
turns. The Subcommittee very much 
appreciated the cooperation and assist-
ance provided by the nine companies 
we worked with. At the hearing, we 
disclosed the resulting stock option 
data for those companies, including 
three companies that testified. 

The data provided by the companies 
showed that, under then existing rules, 
eight of the nine companies showed a 
zero expense on their books for the 
stock options that had been awarded to 
their executives, but claimed millions 
of dollars in tax deductions for the 
same compensation. The ninth com-
pany, Occidental Petroleum, had begun 
voluntarily expensing its stock options 
in 2005, but also reported significantly 
greater tax deductions than the stock 
option expenses shown on its books. 
When the Subcommittee asked the 
companies what their book expense 
would have been if FAS 123R had been 
in effect, all nine calculated book ex-
penses that remained dramatically 
lower than their tax deductions. Alto-
gether, the nine companies calculated 
that they would have claimed about $1 
billion more in stock option tax deduc-
tions than they would have shown as 
book expenses, even using the tougher 
new accounting rule. Let me repeat 
that—just 9 companies produced a 
stock option book-tax difference and 
excess tax deductions of about $1 bil-
lion. 

KB Home, for example, is a company 
that builds residential homes. Its stock 
price had more than quadrupled over 
the 10 years leading up to 2006. Over the 
same time period, it had repeatedly 
granted stock options to its then CEO. 
Company records show that, over 5 
years, KB Home gave him 5.5 million 
stock options of which, by 2006, he had 
exercised more than 3 million. 

VerDate Mar 15 2010 01:20 Jul 15, 2011 Jkt 099060 PO 00000 Frm 00051 Fmt 0624 Sfmt 0634 E:\CR\FM\A14JY6.039 S14JYPT1sm
ar

tin
ez

 o
n 

D
S

K
6T

P
T

V
N

1P
R

O
D

 w
ith

 S
E

N
A

T
E



CONGRESSIONAL RECORD — SENATES4618 July 14, 2011 
With respect to those 3 million stock 

options, KB Home recorded a zero ex-
pense on its books. Had the new ac-
counting rule been in effect, KB Home 
calculated that it would have reported 
on its books a compensation expense of 
about $11.5 million. KB Home also dis-
closed that the same 3 million stock 
options enabled it to claim compensa-
tion expenses on its tax returns total-
ing about $143.7 million. In other 
words, KB Home claimed a $143 million 
tax deduction for expenses that on its 
books, under current accounting rules, 
would have totaled $11.5 million. That 
is a tax deduction 12 times bigger than 
the book expense. 

Occidental Petroleum disclosed a 
similar book-tax discrepancy. That 
company’s stock price had also sky-
rocketed, dramatically increasing the 
value of the 16 million stock options 
granted to its CEO since 1993. Of the 12 
million stock options the CEO actually 
exercised over a 5-year period, Occi-
dental Petroleum claimed a $353 mil-
lion tax deduction for a book expense 
that, under current accounting rules, 
would have totaled just $29 million. 
That is a book-tax difference of more 
than 1200 percent. 

Similar book-tax discrepancies ap-
plied to the other companies we exam-
ined. Cisco System’s CEO exercised 
nearly 19 million stock options over 5 
years, and provided the company with 
a $169 million tax deduction for a book 
expense which, under current account-
ing rules, would have totaled about $21 
million. UnitedHealth’s former CEO ex-
ercised over 9 million stock options in 
5 years, providing the company with a 
$318 million tax deduction for a book 
expense which would have totaled 
about $46 million. Safeway’s CEO exer-
cised over 2 million stock options, pro-
viding the company with a $39 million 
tax deduction for a book expense which 
would have totaled about $6.5 million. 

Altogether, these nine companies 
took stock option tax deductions total-
ing about $1.2 billion, a figure nearly 
five times larger than the $217 million 
that their combined stock option book 
expenses would have been. The result-
ing $1 billion in excess tax deductions 
represents a tax windfall for these com-
panies simply because they issued lots 
of stock options to their CEOs. 

Tax rules that produce huge tax de-
ductions that are many times larger 
than the related stock option book ex-
penses give companies an incentive to 
issue massive stock option grants, be-
cause they know it is highly likely the 
stock options will produce a relatively 
small hit to the profits shown on their 
books, and are likely to produce a 
much larger tax deduction that can 
dramatically lower their taxes. 

The data we gathered for just nine 
companies found excess stock option 
tax deductions of $1 billion. To gauge 
whether the same tax gap applied to 
stock options across the country as a 
whole, the Subcommittee asked the 
IRS to perform an analysis of what, 
back then, was newly available stock 
option data. 

The data is taken from tax Schedule 
M–3, which corporations were required 
to file for the first time in 2004, with 
their tax returns. The M–3 Schedule 
asks companies to identify differences 
in how they report corporate income to 
investors versus what they report to 
Uncle Sam, so that the IRS can track 
and analyze significant book-tax dif-
ferences. 

The M–3 data showed that, for cor-
porate tax returns filed from July 1, 
2004 to June 30, 2005, the first full year 
in which it was available, companies’ 
stock option tax deductions totaled 
about $43 billion more than their stock 
options expenses on their books. Simi-
lar data over the next 5 years, with the 
latest available data from tax returns 
filed from July 1, 2008 to June 30, 2009, 
showed that corporate stock option tax 
deductions as a whole exceeded their 
book expenses every year by billions of 
dollars, with the size of the excess tax 
deductions varying from $12 billion to 
$61 billion per year. These excessive de-
ductions meant billions of dollars in 
reduced taxes for the relevant corpora-
tions each year. 

In addition, the IRS data showed that 
the bulk of the stock option deductions 
were taken by a relatively small num-
ber of corporations nationwide. For ex-
ample, in 2005, 56 percent of the excess 
tax deductions were taken by only 100 
corporations, while 76 percent were 
taken by 250 corporations. In fact, over 
the 5 years of data, just 250 corpora-
tions took two thirds to three quarters 
of all of the stock option deductions 
claimed in those years. That is just 250 
corporations out of the more than 5 
million corporations that filed tax re-
turns each year. In other words, the 
IRS data proves that the corporate 
stock option tax loophole actually ben-
efits a very small number of corpora-
tions. 

Claiming massive stock option tax 
deductions enabled those corporations, 
as a whole, to legally reduce payment 
of their taxes by billions of dollars 
each year. Moreover, under current tax 
rules, if a stock option deduction is not 
useful in the year it is first available, 
the corporation is allowed to add the 
deduction to its net operating losses 
and use the deduction to reduce its 
taxes for up to the next 20 years, an un-
believable windfall. It is a corporate 
loophole that just keeps going. 

There were other surprises in the 
stock option data as well. One set of 
issues disclosed by the data involves 
what happens to unexercised stock op-
tions. Under the current mismatched 
set of accounting and tax rules, stock 
options which are granted, vested, but 
never exercised by the option holder 
turn out to produce a corporate book 
expense but no tax deduction. 

Cisco Systems told the Sub-
committee, for example, that in addi-
tion to the 19 million exercised stock 
options previously mentioned, their 
CEO held about 8 million options that, 
due to a stock price drop, would likely 
expire without being exercised. Cisco 

calculated that, had FAS 123R been in 
effect at the time those options were 
granted, the company would have had 
to show a $139 million book expense, 
but would never have been able to 
claim a tax deduction for this expense 
since the options would never have 
been exercised. Apple made a similar 
point. It told the Subcommittee that, 
in 2003, it allowed its CEO to trade 17.5 
million in underwater stock options for 
5 million shares of restricted stock. 
That trade meant the stock options 
would never be exercised and, under 
current rules, would produce a book ex-
pense without ever producing a tax de-
duction. 

In both of these cases, under current 
accounting rules, it is possible that the 
stock options given to a corporate ex-
ecutive would have produced a reported 
book expense greater than the com-
pany’s tax deduction. While the M–3 
data indicates that, overall, accounting 
expenses lag far behind claimed tax de-
ductions, the possible financial impact 
on an individual company with a large 
number of unexercised stock options is 
additional evidence that existing stock 
option accounting and tax rules are out 
of kilter and should be brought into 
alignment. Under our bill, if a company 
incurred a stock option expense, it 
would always be able to claim a tax de-
duction for that expense. 

Another set of issues brought to light 
by the stock option data focuses on the 
fact that the current stock option tax 
deduction is typically claimed years 
later than the initial book expense. 
Normally, a corporation dispenses com-
pensation to an employee and takes a 
tax deduction in the same year for the 
expense. The company controls the 
timing and amount of the compensa-
tion expense and the corresponding tax 
deduction. With respect to stock op-
tions, however, corporations may have 
to wait years to see if, when, and how 
much of a deduction can be taken. 
That’s because the corporate tax de-
duction is wholly dependent upon when 
an individual corporate executive de-
cides to exercise his or her stock op-
tions. 

Our bill would require that, when the 
company gives away something of 
value, it reflects that expense on its 
books and claims that same expense in 
the same year on its tax return. The 
company, and the government, would 
not have to wait to see if and when the 
stock options given to executives were 
exercised. As with any other form of 
compensation, the company would use 
the FASB accounting rules to deter-
mine the value of what it is giving 
away, and take the equivalent tax de-
duction in the year the compensation 
was provided. 

UnitedHealth, for example, told the 
Subcommittee that it gave its former 
CEO 8 million stock options in 1999, of 
which, by 2006, only about 730,000 had 
been exercised. It did not know if or 
when its former CEO would exercise 
the remaining 7 million options, and so 
could not calculate when or how much 
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of a tax deduction it would be able to 
claim for this compensation expense. 

If the rules for stock option tax de-
ductions were changed as provided for 
in our bill, companies would typically 
take the deduction years earlier than 
they do now, without waiting to see if 
and when particular options are exer-
cised. In addition, by requiring stock 
option expenses to be deducted in the 
same year they appear on the company 
books, stock options would become 
consistent with how other forms of 
compensation are treated in the tax 
code. 

Right now, U.S. stock option ac-
counting and tax rules are mis-
matched, misaligned, and out of kilter. 
They allow companies collectively to 
deduct billions of dollars in stock op-
tion expenses in excess of the expenses 
that actually appear on the company 
books. They disallow tax deductions 
for stock options that are given as 
compensation but never exercised. 
They often force companies to wait 
years to claim a tax deduction for a 
compensation expense that could and 
should be claimed in the same year it 
appears on the company books. 

The bill being introduced today 
would cure those problems. It would 
bring stock option accounting and tax 
rules into alignment, so that the two 
sets of rules would apply in a con-
sistent manner. It would accomplish 
that goal simply by requiring the cor-
porate stock option tax deduction to 
reflect the stock option expenses as 
shown on the corporate books each 
year. 

Specifically, the bill would end use of 
the current stock option deduction 
under Section 83 of the tax code, which 
allows corporations to deduct stock op-
tion expenses when exercised in an 
amount equal to the income declared 
by the individual exercising the option, 
replacing it with a new Section 162(q), 
which would require companies to de-
duct the stock option expenses as 
shown on their books each year. 

The bill would apply only to cor-
porate stock option deductions; it 
would make no changes to the rules 
that apply to individuals who receive 
stock options as part of their com-
pensation. Those individuals would 
still report their compensation in the 
year they exercise their stock options. 
They would still report as income the 
difference between what they paid to 
exercise the options and the fair mar-
ket value of the stock they received 
upon exercise. The gain would continue 
to be treated as ordinary income rather 
than a capital gain, since the option 
holder did not invest any capital in the 
stock prior to exercising the stock op-
tion and the only reason the person ob-
tained the stock was because of the 
services they performed for the cor-
poration. 

The amount of income declared by an 
individual after exercising a stock op-
tion will likely be greater than the 
stock option expense booked and de-
ducted by the corporation which em-

ployed that individual. That’s in part 
because the individual’s gain often 
comes years after the original stock 
option grant, during which time the 
underlying stock will usually have 
gained in value. In addition, the indi-
vidual will typically exercise the op-
tion and immediately sell the stock 
and therefore receive income, not just 
from the corporation that supplied the 
stock options years earlier, but also 
from the third parties purchasing the 
resulting shares. 

Consider the same example discussed 
earlier of an executive who exercised 
options to buy 1 million shares of stock 
at $10 per share, obtained the shares 
from the corporation, and then imme-
diately sold them on the open market 
for $30 per share, making a total profit 
of $20 million. The individual’s cor-
poration didn’t supply that $20 million. 
Just the opposite. Rather than paying 
cash to its executive, the corporation 
received a $10 million payment from 
the executive in exchange for the 1 mil-
lion shares. The $20 million profit from 
selling the shares was paid, not by the 
corporation, but by third parties in the 
marketplace who purchased the stock. 
That’s why it makes no sense for the 
company to declare as an expense the 
amount of profit that an employee— 
often a former employee—obtained 
from unrelated parties in the market-
place. 

The executive who exercised the 
stock options must still treat any re-
sulting profit as ordinary income for 
the reasons given earlier: the executive 
received the shares at a below market 
cost, solely because of work that the 
executive performed for the corpora-
tion in return for the stock option 
compensation. 

The bill we are introducing today 
would put an end to the current ap-
proach of allowing a corporation to 
take a mirror deduction equal to the 
ordinary income declared by its execu-
tive. It would break that old artificial 
illogical symmetry and replace it with 
a new logical symmetry—one in which 
the corporation’s stock option tax de-
duction would match its book expense. 

I call the current approach a case of 
artificial symmetry, because it uses a 
construct in the tax code that, when 
first implemented 40 years ago, enabled 
corporations to calculate their stock 
option expense on the exercise date, 
when there was no consensus on how to 
calculate stock option expenses on the 
grant date. The artificiality of the ap-
proach is demonstrated by the fact 
that it allows corporations to claim a 
deductible expense for money that 
comes not from company coffers, but 
from third parties in the stock market. 
Now that an accounting consensus de-
termines how to calculate stock option 
expenses on the grant date, however, 
there is no longer any need to rely on 
an artificial construct that calculates 
corporate stock option expenses on the 
exercise date using third party funds. 

It is also important to note that the 
bill would not affect in any way cur-

rent tax provisions that provide fa-
vored tax treatment to so-called Incen-
tive Stock Options under Section 422 of 
the tax code. Under that section, in 
certain circumstances, corporations 
can surrender their stock option deduc-
tions in favor of allowing their employ-
ees with stock option gains to be taxed 
at a capital gains rate instead of ordi-
nary income tax rates. Many start-up 
companies use these types of stock op-
tions, because they don’t yet have tax-
able profits and don’t need a stock op-
tion tax deduction. So they forfeit 
their stock option corporate deduction 
in favor of giving their employees more 
favorable treatment of their stock op-
tion income. Incentive Stock Options 
would not be affected by our legislation 
and would remain available to any cor-
poration providing stock options to its 
employees. 

The bill would make one other im-
portant change to the tax code as it re-
lates to corporate stock option tax de-
ductions. In 1993, Congress enacted a $1 
million cap on the compensation that a 
corporation can deduct from its taxes, 
so that other taxpayers wouldn’t be 
forced to subsidize corporate executive 
pay. That cap was not applied to stock 
options, however, instead allowing 
companies to deduct any amount of 
stock option compensation from their 
tax obligations, without limit. 

By not applying the $1 million cap to 
stock option compensation, the tax 
code created a significant tax incentive 
for corporations to pay their execu-
tives with stock options. Indeed, it is 
common for executives to have salaries 
of $1 million, while simultaneously re-
ceiving millions of dollars more in 
stock options. History has subse-
quently shown that the $1 million 
cap—established to stop ordinary tax-
payers from being forced to subsidize 
enormous paychecks for corporate ex-
ecutives—is effectively meaningless 
without including stock options. 

Further, while corporate directors 
may be comfortable diluting their 
shareholders’ interests while doling out 
massive amounts of stock options, that 
still does not mean that ordinary tax-
payers should be forced to subsidize the 
large amounts of stock option com-
pensation involved. The bill would 
eliminate this unwarranted, favored 
treatment of executive stock options 
by making deductions for this type of 
compensation subject to the same $1 
million cap that applies to other forms 
of compensation covered by Section 
162(m). It is also worth noting that, if 
the cap were applied to stock options, 
it would not prevent stock option pay 
from exceeding $1 million—it would 
simply ensure that those stock option 
awards were not made at the expense of 
ordinary taxpayers. 

The bill also contains several tech-
nical provisions. First, it would make a 
conforming change to the research tax 
credit so that stock option expenses 
claimed under that credit would match 
the stock option deductions taken 
under the new tax code section 162(q). 
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Second, the bill would authorize the 
Secretary of the Treasury to adopt reg-
ulations governing how to calculate 
the deduction for stock options in un-
usual circumstances, such as when a 
parent corporation issues options on 
its shares to the employee of a sub-
sidiary or another corporation in a 
consolidated group, or when one cor-
poration issues options on its shares to 
employees of a joint venture. 

Finally, the bill contains a transition 
rule for applying the new Section 162(q) 
stock option tax deduction to existing 
and future stock option grants. Essen-
tially, this transition rule would en-
sure that stock options issued prior to 
the enactment date of the legislation 
would remain tax deductible and en-
sure all corporations can start deduct-
ing stock option expenses on a yearly 
schedule. 

The transition rule has three parts. 
First, it would allow the old Section 83 
deduction rules to apply to any option 
which was vested prior to the effective 
date of the new stock option account-
ing rule, FAS 123R, and exercised after 
the date of enactment of the bill. The 
effective date of FAS 123R is June 15, 
2005 for most corporations, and Decem-
ber 31, 2005 for most small businesses. 
Prior to the effective date of FAS 123R, 
most corporations would have shown a 
zero expense on their books for the 
stock options issued to their executives 
and, thus, would be unable to claim a 
tax deduction under the new Section 
162(q). For that reason, the bill would 
allow these corporations to continue to 
use Section 83 to claim stock option 
deductions on their tax returns. 

For stock options that vested after 
the effective date of FAS 123R and were 
exercised after the date of enactment, 
the bill takes another tack. Under FAS 
123R, these corporations would have 
had to show the appropriate stock op-
tion expense on their books, but would 
have been unable to take a tax deduc-
tion until the executive actually exer-
cised the option. For those options, the 
bill would allow corporations to take 
an immediate tax deduction—in the 
first year that the bill is in effect—for 
all of the expenses shown on their 
books with respect to these options. 
This ‘‘catch-up deduction’’ in the first 
year after enactment would enable cor-
porations, in the following years, to 
begin with a clean slate so that their 
tax returns the next year would reflect 
their actual stock option book ex-
penses for that same year. 

After that catch-up year, all stock 
option expenses incurred by a company 
each year would be reflected in their 
annual tax deductions under the new 
Section 162(q). 

This transition rule is a generous 
one, but even with it, the Joint Com-
mittee on Taxation has estimated that 
closing the corporate stock option tax 
deduction loophole would produce $24.6 
billion in corporate tax revenues over 
10 years. 

Over the last 5 years, the stock op-
tion book-tax gap has ranged from $12 

billion to $61 billion per year, gener-
ating deductions far in excess of cor-
porate expenses. Corporations have 
avoided paying their fair share to 
Uncle Sam by simply giving their ex-
ecutives the right to tap huge sums of 
money from the stock market. It is a 
tax policy that forces ordinary tax-
payers to subsidize outsized executive 
compensation and that favors corpora-
tions doling out stock options over 
paying their executives in cash. 

Right now, stock options are the 
only compensation expense where the 
tax code allows companies to deduct 
more than their book expense. In these 
times of financial distress, we cannot 
afford this multi-billion dollar loss to 
the Treasury, not only because of the 
need to reduce the deficit, but also be-
cause the stock option tax deduction 
contributes to the anger and social dis-
ruption caused by the ever deepening 
chasm between the pay of executives 
and the pay of average workers. 

The Obama administration has 
pledged itself to closing unfair cor-
porate tax loopholes and to returning 
sanity to executive pay. It should start 
with supporting an end to excessive 
stock option corporate deductions. I 
urge my colleagues to include this leg-
islation in any deficit reduction pack-
age this year, or to pass it separately. 

f 

AMENDMENTS SUBMITTED AND 
PROPOSED 

SA 553. Mr. MCCAIN submitted an amend-
ment intended to be proposed by him to the 
bill H.R. 2055, making appropriations for 
military construction, the Department of 
Veterans Affairs, and related agencies for 
the fiscal year ending September 30, 2012, and 
for other purposes. 

SA 554. Mr. SESSIONS (for himself, Mr. 
CORNYN, Mr. VITTER, Mr. HATCH, and Mr. 
CORKER) submitted an amendment intended 
to be proposed by him to the bill H.R. 2055, 
supra; which was ordered to lie on the table. 

SA 555. Mr. TESTER (for himself and Mr. 
BAUCUS) submitted an amendment intended 
to be proposed by him to the bill H.R. 2055, 
supra; which was ordered to lie on the table. 

SA 556. Mr. JOHNSON of South Dakota (for 
himself and Mr. KIRK) proposed an amend-
ment to the bill H.R. 2055, supra. 

SA 557. Mr. WEBB (for himself and Mr. 
WARNER) submitted an amendment intended 
to be proposed by him to the bill H.R. 2055, 
supra; which was ordered to lie on the table. 

SA 558. Mr. WEBB (for himself and Mr. 
WARNER) submitted an amendment intended 
to be proposed by him to the bill H.R. 2055, 
supra; which was ordered to lie on the table. 

f 

TEXT OF AMENDMENTS 

SA 553. Mr. MCCAIN submitted an 
amendment intended to be proposed by 
him to the bill H.R. 2055, making ap-
propriations for military construction, 
the Department of Veterans Affairs, 
and related agencies for the fiscal year 
ending September 30, 2012, and for 
other purposes; as follows: 

On page 64, line 24, strike ‘‘$3,380,917,000’’ 
and insert ‘‘$3,370,917,000’’. 

SA 554. Mr. SESSIONS (for himself, 
Mr. CORNYN, Mr. VITTER, Mr. HATCH, 

and Mr. CORKER) submitted an amend-
ment intended to be proposed by him 
to the bill H.R. 2055, making appropria-
tions for military construction, the De-
partment of Veterans Affairs, and re-
lated agencies for the fiscal year end-
ing September 30, 2012, and for other 
purposes; which was ordered to lie on 
the table; as follows: 

At the end, insert the following: 
SEC. lll. NO BUDGET—NO APPROPRIATIONS. 

(a) SUPERMAJORITY.—Section 904 of the 
Congressional Budget Act of 1974 (2 U.S.C. 621 
note) is amended— 

(1) in subsection (c)(1), by inserting after 
‘‘Sections’’ the following: ‘‘303(c),’’; and 

(2) in subsection (d)(2), by inserting after 
‘‘sections’’ the following: ‘‘303(c),’’. 

(b) APPLICATION TO RECONCILIATION.—Sec-
tion 303(c)(2) of the Congressional Budget 
Act of 1974 (2 U.S.C. 634(c)(2)) is amended by 
inserting at the end the following: ‘‘Para-
graph (1) shall not apply to any legislation 
reported pursuant to reconciliation direc-
tions contained in a concurrent resolution 
on the budget.’’. 

SA 555. Mr. TESTER (for himself and 
Mr. BAUCUS) submitted an amendment 
intended to be proposed by him to the 
bill H.R. 2055, making appropriations 
for military construction, the Depart-
ment of Veterans Affairs, and related 
agencies for the fiscal year ending Sep-
tember 30, 2012, and for other purposes; 
which was ordered to lie on the table; 
as follows: 

At the end of title I, add the following: 
SEC. 127. None of the amounts appropriated 

or otherwise made available by this title 
may be obligated or expended to carry out 
the Combat Air Forces Restructuring Plan of 
the Air Force until the Secretary of the Air 
Force certifies to Congress that the Air 
Force has completed all environmental re-
views required in connection with the move-
ment or relocation of any aircraft under the 
Restructuring Plan. 

SA 556. Mr. JOHNSON of South Da-
kota (for himself and Mr. KIRK) pro-
posed an amendment to the bill H.R. 
2055, making appropriations for mili-
tary construction, the Department of 
Veterans Affairs, and related agencies 
for the fiscal year ending September 30, 
2012, and for other purposes; as follows: 

On Page 114 between lines 18 and 19, insert 
the following: 

SEC. 301. Not later than 90 days after enact-
ment of this Act, the Executive Director of 
Arlington National Cemetery shall provide a 
report to the Committees on Appropriations 
of the Senate and the House of Representa-
tives detailing the strategic plan and time-
table to modernize the Cemetery’s Informa-
tion Technology system, including elec-
tronic burial records. 

SA 557. Mr. WEBB (for himself and 
Mr. WARNER) submitted an amendment 
intended to be proposed by him to the 
bill H.R. 2055, making appropriations 
for military construction, the Depart-
ment of Veterans Affairs, and related 
agencies for the fiscal year ending Sep-
tember 30, 2012, and for other purposes; 
which was ordered to lie on the table; 
as follows: 

On page 84, between lines 5 and 6, insert 
the following: 

SEC. 127. None of the funds appropriated or 
otherwise made available by this title may 
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