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Mr. REID. Mr. President, I ask unan-
imous consent that on Thursday, No-
vember 3, 2011, when the Senate re-
sumes consideration of the motion to
proceed to S. 1769, the Rebuild America
Jobs Act, it be in order for the Repub-
lican leader or his designee to move to
proceed to S. 1786; that the motions to
proceed be debated concurrently, with
the time until 3 p.m. equally divided
between the two leaders or their des-
ignees prior to votes on the motions to
proceed in the following order: Reid
motion to proceed to S. 1769 and
McConnell or designee motion to pro-
ceed to S. 1786; that the motions to pro-
ceed each be subject to a 60-affirma-
tive-vote threshold; that if the Reid
motion to proceed is agreed to, the
vote on the McConnell or designee mo-
tion to proceed be delayed until dis-
position of S. 1769; finally, that the clo-
ture motion with respect to the motion
to proceed to S. 1769 be vitiated.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MORNING BUSINESS

Mr. REID. I now ask unanimous con-
sent to move to a period of morning
business, with Senators permitted to
speak for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

THE DREAM ACT

Mr. DURBIN. Mr. President, what if I
came to the floor today and said I have
a new law I want to introduce, and here
is what it says: If you stop motorists
across America, anywhere across
America—for speeding, reckless driv-
ing, driving under the influence—you
can not only arrest that motorist, you
can arrest the child in the backseat.
You can tell that child in the backseat,
maybe 2 years old or 5 years old, you
have to pay a price because your par-
ent broke the law. People would laugh
me out of the Senate Chamber. That is
not right. That is not the way we han-
dle justice in America. You do not im-
pose a penalty on children because of
the wrongdoing of their parents.

Keep that in mind for a moment be-
cause I want to tell you a story, a story
that goes back 10 years in Chicago, IL,
when a Korean-American woman called
my office in Chicago and said, I have a
problem. Actually, I have a good thing
to tell you, she said. My daughter, who
is graduating from high school, is an
accomplished concert pianist. She has
gone through the Merit Music Program
in Chicago, a wonderful program that
allows kids—not from the wealthy fam-
ilies but kids from families of lower in-
come groups—a chance to own musical
instruments or take musical lessons
and see if they thrive—and they do; 100
percent of them go to college.

Her daughter was one of them, a con-
cert pianist graduating from high
school, and her mom said: She has been
accepted at the Julliard School of
Music in New York. We cannot believe
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it. She said: I run a dry cleaner and my
daughter is going to the best music
school in America, and the Manhattan
Conservatory of Music has also accept-
ed her. She sat down and she was fill-
ing out the application, and she came
to the box which said nationality, citi-
zenship, and she said: USA, right? And
her mom said: You know, we brought
you here when you were 2 years old,
from Korea, and we never filed any pa-
pers. So I don’t know what to call you
at this point, I don’t know what your
legal status is. Your brother and sister
were born here and they are American
citizens. The mom said, I am a natural-
ized citizen but we never filed any pa-
perwork for you. I don’t know what to
tell you. They called my office. We
checked the law. Do you know what
the law said? The law said that young
girl had to leave the city of Chicago
and America for 10 years—10 years—
and then apply to come back in. You
see, her mother did not file the papers,
and at age 2 she became undocumented
and illegal.

That is not right. It is no more just
than to arrest the child in the backseat
for the speeding parent. But it was hap-
pening right before our eyes. We start-
ed looking at it, and said the only way
to deal with this is to change the law,
and here is what we said. If you came
to the United States as a child under
the age of 16—as a child; if you finished
high school; and if you had no prob-
lems, no significant criminal record—
we will give you two chances to become
a legal person in America. First
chance: Enlist in our military. If you
are willing to risk your life for this
country, you deserve a chance to be a
citizen. Second: Finish at least 2 years
of college. Not a lot of kids do that, but
if you finish 2 years of college we will
give you a chance to be legal. We called
it the DREAM Act. For 10 years I have
been standing on the Senate floor try-
ing to pass the DREAM Act.

Time and again we have had a major-
ity vote here. The last time I think
there were 55, if not 53, Senators. But
because it is controversial, someone
objected and we needed 60 votes and we
failed.

When I first introduced this bill, I
would stand up in the Hispanic neigh-
borhoods of Chicago and I would talk
about it. A lot of people would listen
intently. Then I would leave and go
outside to my car to leave and, without
fail, usually in the dark of night, there
would be a young person standing by
my car and that person would say to
me: Senator DURBIN, I am one of those
kids. Can you do something to help
me? Can you pass the DREAM Act?
Many of them with tears rolling down
their cheeks, and they would tell me
their stories, how they had no future,
no place to go. They couldn’t go to col-
lege. If they graduated from college,
and some of them had, they could not
become engineers or doctors or lawyers
or what they wanted to be. They were
without a country.

Time has changed that approach.
These young people no longer stand in
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tears in the darkness. They filled the
galleries last December when we voted
on this. They were all over the gal-
leries with caps and gowns like grad-
uates, and signs that said, “I am a
DREAMer.” They waited and watched,
and the bill failed.

It broke my heart, and many of them
left in tears. But they are standing up
to tell their stories now and some of
them are brave enough to stand up and
let America know who they are and
why they should have a chance. I think
they deserve a chance.

Let me tell you right off the bat I
have a conflict of interest on this bill.
I guess Senators in this time of ethical
considerations should confess and
make public their conflict of interest.
See, my mother was an immigrant to
this country. She would have been a
DREAMer in her day. She was brought
in at the age of 2 from Lithuania 100
years ago. It was only after she was
married and had two children that she
became a naturalized American citizen.
I have a naturalization certificate up-
stairs in my office. I am very proud of
it. She passed on. She saw me sworn
into the Senate and passed on a few
months after that.

As her son, first-generation Amer-
ican, son of an immigrant, I stand here
as a Member of the Senate, a privilege
which barely 2,000 Americans have ever
had. It says a lot about my family but
it says a lot about America that I had
my chance; the fact that my mother
came here at the age of 2, perhaps
under suspicious circumstances, and
was given a chance to become an Amer-
ican citizen, raised a family, worked
hard, sent her kids to school, and saw
one of them actually end up with a
full-time government job as a U.S. Sen-
ator.

That is why when I hear this debate
across America on immigration I won-
der who these people are who are talk-
ing about how evil and negative it is to
have immigrants in our country. I just
left an historic ceremony a couple of
hours ago. It was at the hall in the new
Visitor Center, Emancipation Hall. I
could not believe my eyes. It was a spe-
cial Congressional Gold Medal hon-
oring those Japanese Americans who
served in World War II. What as-
tounded me was the number who
showed up. These are men who have to
be in their eighties and nineties, who
came there to be honored with this
Congressional Gold Medal, people of
Japanese ancestry, whose parents and
relatives were often sent to interment
camps, and asked for the chance to risk
their lives and serve America in World
War II and ended up being some of our
most heroic warriors.

I looked at that audience and I won-
dered if some of the critics of immigra-
tion would criticize these men and
their families, men who had literally
risked their lives—some lost their
lives—many of whom were seriously in-
jured.

I am honored serving with so many
great people in this Senate, but none
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more than DANNY INOUYE, who is in my
estimation a true American hero, a re-
cipient of the Congressional Medal of
Honor for his service in the 442nd, and
a man who still comes and leads the
Senate as chairman of the Senate Ap-
propriations Committee. Here was a
person who was frowned on and even
being spit on for being Japanese at a
time when Pearl Harbor was still fresh
in the minds of many people. But he
said: ‘“Sign me up, hand me a uniform,
give me a gun and I will die for this
country.” He risked his life like thou-
sands of others and I am glad this
honor was given today. But it is a con-
stant reminder that we are a nation of
immigrants, we are a diverse nation,
and it is in that diversity we find our
strength. We come from so many dif-
ferent corners of the world and we
come to America to call it home. These
children are in that same position.

When I see the argument being made
in Arizona and Alabama, the anti-im-
migrant argument being made, I am
thinking to myself they are ignoring
the reality. The reality is the diversity
of our Nation is its strength, the fact
that we come from so many different
places, drawn and driven to this great
country for the opportunity it offers.
The Arizona law that was passed last
year requires police officers to check
the immigration status of any indi-
vidual if they have ‘‘reasonable sus-
picion” that he or she may be undocu-
mented. Under this law, any undocu-
mented immigrant can be arrested and
charged with a State crime solely on
the basis of their immigration status,
if they did nothing wrong. It is a crime
for a legal immigrant to fail to carry
documents proving their legal status at
all times in the State of Arizona.

It doesn’t sound right to me in this
Nation of immigrants. Last year it was
Arizona. This year it is Alabama. Ari-
zona Gov. Robert Bentley recently
signed H.R. 56, Alabama’s immigration
law that requires police officers to
check immigration status of any indi-
vidual they suspect is undocumented.
Any undocumented immigrant can be
arrested and charged with a State
crime. Legal immigrants must carry
documents proving their legal status at
all times.

It is wrong to criminalize people
based solely on their immigration sta-
tus. That is not the way we treat im-
migrants in our country and that is not
the way our criminal justice system
should work. It is not right to make
criminals of people who go to work
each day, cook our food, clean our
hotel rooms, and care for our children
and parents. It is not right to make
criminals of those who worship with us
in our churches, synagogues, and
mosques, and send their children to
school with our own kids.

I think about this and I think about
what a blind eye some of the backers of
these laws have when they walk into a
restaurant in a major city and don’t
look up and notice who is cooking, who
is cleaning the dishes, who is taking
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care of their parents at the nursing
homes, who cut the grass at the golf
course. Many of these people are un-
documented. We know it but we are not
calling for them to leave. They are
serving us, right? No, with these laws
we are condemning those in similar
status.

Here is the reality. Criminalizing im-
migrants will not help combat illegal
immigration. Law enforcement does
not have the time or resources to be-
come the immigration office of Amer-
ica. That is why the Arizona Associa-
tion of Chiefs of Police opposes the Ari-
zona law. It makes it more difficult for
them to keep people safe—not easier,
more difficult. Immigrants will be
much less likely to cooperate with po-
lice who can arrest them on the spot.

Alabama’s law goes even further.
Most contracts with undocumented im-
migrants are declared null and void, in-
cluding, for example, rental agree-
ments and child support agreements.
Schools have to check the immigration
status of every student and parent and
report that information to the State.
Schools are authorized to report stu-
dents and parents they believe to be
undocumented to the Federal Govern-
ment.

I am concerned about the use of our
schools in enforcing immigration laws.
The Supreme Court has made it clear
that it is constitutional to provide ele-
mentary education to children and not
discriminate based on their immigra-
tion status. The Education Department
of our Federal Government has warned
States, including Alabama, not to use
education as a device to exclude those
students who are otherwise eligible to
be taught.

It is good to tell these stories. It is
good to speak to these issues. But what
I found over the years—and I am sorry
it has been years; I wish we had passed
this long ago—the best way to tell the
story of the DREAM Act is to tell the
story of the DREAMers. Let me tell
you a couple at this moment.

The first is about Amanda
Uruchurtu. Here is Amanda. She is a
pretty young woman. She was brought
to the United States at the age of 10.
She lives in Tuscaloosa, AL. When
Amanda first arrived here she did not
speak a word of English. She sent me a
letter about what it was like, and here
is what she said:

I remember how frustrating it was in
school because I had no clue what was going
on, but I told myself that all the frustration
and fear should be blocked and I should con-
centrate on learning English. Some
made fun of the way I talked but that helped
because it made me work even harder and
try to assimilate even more. Little by little
I worked with my accent to the point that it
was hardly noticeable.

There is Amanda. When she started
high school she decided she knew what
she wanted to do with her life. She
wanted to serve in the U.S. military.
She was No. 5 in her high school class.
She was a member of the National
Honor Society and, listen to this, she
received the Daughters of the Amer-
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ican Revolution award at her high
school. Amanda overcame great obsta-
cles and wants to be part of America’s
future.

She asked, when she wrote to me, if
I would tell her story and let those who
hear it know that Amanda wants to
serve in the U.S. military, but under
our law she cannot. She is undocu-
mented. If the DREAM Act passed she
would have her chance.

Here is another story, another lovely
young lady, Karla Contreras, brought
to the United States at the age of 3.
Today Karla is 16. She lives in Pelham,
AL. She is a sophomore in high school.

She is a leader in the Alabama
Dreamers for the Future, an organiza-
tion of students of similar status, in
her State. Her dream? To become an
attorney. Her family’s considering
moving to Washington State because of
this new Alabama law, this anti-immi-
grant law. Here is what Karla wrote to
me:

I have never really lived anywhere besides
Alabama. I have been here practically all my
life. Alabama is my home.

Karla sent me a powerful essay about
the Alabama immigration law. She
said:

All that people want is a better future, a
job to maintain them in an average way, a
place they can call home with no fear of
being kidnapped by a drug dealer, a place
where they are not afraid to walk out to
their yard. It is so hard for me to see how
these things could be a crime in anyone’s
eye. This law is putting children in fear for
their parents. Now tell me who on earth
would want to purposely frighten a child.

In 1982, Texas passed a law that al-
lowed elementary schools to refuse en-
trance to undocumented children. The
Supreme Court of the United States of
America struck down that law. As a re-
sult, millions of children have received
an education and millions have become
citizens. They are doctors, soldiers, po-
licemen, lawyers, engineers, and
businesspeople who make America a
better nation. Imagine what would
have happened if the Texas law had
been allowed to stand. Incidentally,
that is exactly what Alabama wants
today. Alabama should know—every
State should know—that no State is
above the law. No State is above the
findings of our Supreme Court.

The American people have a right to
be frustrated. Congress has repeatedly
failed to fix our broken immigration
system. The casualties—many are
young DREAMers whom I talked about
today, and many have been around
many years and still live in the shad-
ows and live in fear every single day.
We are a better nation than that. We
are a nation of immigrants, a nation of
justice, and a nation that can find its
way to give an opportunity to young
people who have attended school every
day, stood, put their hand over their
heart, and pledged allegiance to the
only flag they have ever known. They
are asking for a chance to be part of
the future of America.

I urge my colleagues on both sides of
the aisle to help me pass the DREAM
Act.
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CRIME VICTIMS’ RIGHTS ACT

Mr. KYL. Mr. President, I ask unani-
mous consent to have printed in the
RECORD a letter to Attorney General
Holder.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
Washington, DC, November 2, 2011.
Hon. ERIC H. HOLDER, Jr.,
Attorney General, U.S. Department of Justice,
Washington, DC.

DEAR ATTORNEY GENERAL HOLDER: I am
writing to follow up regarding my June 6,
2011 letter to you concerning the Justice De-
partment’s implementation of the Crime
Victims’ Rights Act—an Act that I co-spon-
sored. I am writing to ask why the Justice
Department persists in taking the view that
the CVRA does not extend rights to crime
victims until the formal filing of criminal
charges.

As I explained in my earlier letter to you,
Congress intended the CVRA to broadly pro-
tect crime victims throughout the criminal
justice process—from the investigative
phases to the final conclusion of a case. Con-
gress could not have been clearer in its direc-
tion that using ‘“‘best efforts’ to enforce the
CVRA was an obligation of ‘‘[o]fficers and
employees of the Department of Justice and
other departments and agencies of the
United States engaged in the detection, in-
vestigation, or prosecution of crime. . . .”” 18
U.S.C. §3771(c)(1) (emphasis added). Congress
also permitted crime victims to assert their
rights either in the court in which formal
charges had already been filed ‘‘or, if no
prosecution is underway, in the district
court in the district in which the crime oc-
curred.” 18 TU.S.C. §3771(d)(3) (emphasis
added).

As you know, it has now been more than
four months since I sent the letter to you ex-
plaining this clear point. In those four
months, I have not received any response
from you. Instead, during that time, on Oc-
tober 1, 2011, you promulgated new Attorney
General Guidelines for Victims and Witness
Assistance. These Guidelines persist in mis-
construing the CVRA so that it does not ex-
tend any rights to victims until charges have
been filed. Your Guidelines state: ‘“CVRA
rights attach when criminal proceedings are
initiated by complaint, information, or in-
dictment.” Guidelines at 8.

The Guidelines you have promulgated now
conflict quite clearly with the CVRA’s plain
language. This is not simply my view. One
court of appeals has addressed the issue of
whether the CVRA applies only after charges
have been filed. In In re Dean, 527 F.3d 391
(6th Cir. 2008), the Department took the posi-
tion that crime victims had no right to con-
fer with federal prosecutors until the Depart-
ment had filed a plea agreement in court.
The agreement involved a corporation (BP
Products North America) whose illegal ac-
tions had resulted in the deaths of fifteen
workers in an oil refinery explosion. In re-
jecting the Department’s position that it did
not have to confer with victims earlier, the
Fifth Circuit held that ‘‘the government
should have fashioned a reasonable way to
inform the victims of the likelihood of crimi-
nal charges and to ascertain the victims’
views on the possible details of a plea bar-
gain.” Id. at 394.

In spite of this binding decision from the
U.S. Court of Appeals for the Fifth Circuit,
you have now promulgated guidelines that
directly conflict with that decision. As a re-
sult, it continues to appear to me (as I noted
in my earlier letter) that your prosecutors
are failing to extend rights to potentially
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thousands of crime victims within the Fifth
Circuit in Louisiana, Mississippi, and Texas.

The Fifth Circuit’s decision is hardly an
outlier. To the contrary, so far as I have
been able to determine, the Fifth Circuit’s
position is supported by all other court deci-
sions that have decided the issue. For exam-
ple, in United States v. Rubin, 558 F.Supp.2d
411, 419 (E.D.N.Y. 2008), the court discussed a
claim by various movants that they had been
victimized by a criminal fraud. The court ex-
plained that CVRA can attach before charges
are filed:

Quite understandably, movants perceive
their victimization as having begun long be-
fore the government got around to filing the
superseding indictment. They also believe
their rights under the CVRA ripened at the
moment of actual victimization, or at least
at the point when they first contacted the
government. Movants rely on a decision from
the Southern District of Texas for the notion
that CVRA rights apply prior to any prosecu-
tion. In United States v. BP Products North
America, Inc., the district court reasoned
that because §3771(d)(3) provided for the as-
sertion of CVRA rights ‘“‘in the district court
in which a defendant is being prosecuted for
the crime or, if no prosecution is underway,
in the district court in the district in which
the crime occurred,” the CVRA clearly pro-
vided for ‘“‘rights . . . that apply before any
prosecution is underway.”” United States v.
BP Products North America, Inc., Criminal
No. H-07-434, 2008 WL 501321 at *11 (S.D. Tex.
Feb. 21, 2008) (emphasis in original), man-
damus denied in part, In re Dean, 527 F.3d 391
(6th Cir. 2008). But, assuming that it was
within the contemplation and intendment of
the CVRA to guarantee certain victim’s
rights prior to formal commencement of a
criminal proceeding, the universe of such
rights clearly has its logical limits. For ex-
ample, the realm of cases in which the CVRA
might apply despite no prosecution being
‘“‘underway,” cannot be read to include the
victims of uncharged crimes that the govern-
ment has not even contemplated.

Rubin, 558 F.Supp.2d at 419.

United States v. Okun, 2009 WL 790042 (E.D.
Va. 2009), also reached the same conclusion
that CVRA rights can apply before charges
are filed:

Victims have been permitted to exercise
CVRA rights before a determination of the
defendant’s guilt. See, e.g., United States v.
Edwards, 526 F.3d 747, 757-58 (11th Cir. 2008);
In re Mikhel, 4563 F.3d 1137, 1138-39 (9th Cir.
2006) (per curiam); see also United States v.
Rubin, 558 F.Supp.2d 211, 418 (E.D.N.Y. 2008)
(anyone the government identifies as harmed
by the defendant’s conduct is a victim). Fur-
thermore, the Fifth Circuit has noted that
victims acquire rights under the CVRA even
before prosecution. See In re Dean, 527 F.3d
391, 394 (5th Cir. 2008). This view is supported
by the statutory language, which gives the
victims rights before the accepting of plea
agreements and, therefore, before adjudica-
tion of guilt. See 18 U.S.C. §3771(a)(4).

Okun, 2009 WL 790042 at *2.

Also agreeing that at least some CVRA
rights apply before charging is In re Peter-
son, 2010 WL 5108692 (N.D. Ind. 2010). The
court acknowledged that some rights in the
CVRA do not apply before charges have been
filed. But the court also specifically held
that ‘“‘a victim’s ‘right to be treated with
fairness and with respect for [his or her] dig-
nity and privacy,’ 18 U.S.C. §3771(a)(8), may
apply before any prosecution is underway
and isn’t necessarily tied to a ‘court pro-
ceeding’ or ‘case,’ In re Dean, 527 F.3d 391, 394
(5th Cir. 2008); United States v. BP Products
North America, Inc., 2008 WL 501321 (S.D.
Tex. 2008).”” Peterson, 2010 WL 5108692 at *2.

The most recent court decision to carefully
review the Justice Department’s position is
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Jane Does #1 and #2 v. United States, No. 08—
80736-CIV-MARRA/JOHNSON (S.D. Fla.
Sept. 26, 2011). In that case, the court flatly
rejected the Department’s claim that rights
attach only after charges are formally filed:

The Court first addresses the threshold
issue whether the CVRA attaches before the
government brings formal charges against
the defendant[.] The Court holds that it does
because the statutory language clearly con-
templates pre-charge proceedings. For in-
stance, subsections (a)(2) and (a)(3) provide
rights that attach to ‘“‘any public court pro-
ceeding . . . involving the crime.” Similarly,
subsection (b) requires courts to ensure
CVRA rights in ‘‘any court proceeding in-
volving an offense against a crime victim.”
Court proceedings involving the crime are
not limited to post-complaint or post-indict-
ment proceedings, but can also include ini-
tial appearances and bond hearings, both of
which can take place before a formal
charge. . . .

Subsection (c)(1) requires that ‘‘Officers
and employees of the Department of Justice
and other departments and agencies of the
United States engaged in the detection, in-
vestigation, or prosecution of crime shall
make their best efforts to see that crime vic-
tims are notified of, and accorded, the rights
in subsection (a).” (Emphasis added). Sub-
section (¢)(1)’s requirement that officials en-
gaged in ‘‘detection [or] investigation’ af-
ford victims the rights enumerated in sub-
section (a) surely contemplates pre-charge
application of the CVRA.

Subsection (d)(3) explains that the CVRA’s
enumerated rights ‘‘shall be asserted in the
district court in which a defendant is being
prosecuted for the crime or, if no prosecution
is underway, in the district court in the dis-
trict in which the crime occurred.” (Empha-
sis added). If the CVRA’s rights may be en-
forced before a prosecution is underway,
then, to avoid a strained reading of the stat-
ute, those rights must attach before a com-
plaint or indictment formally charges the
defendant with the crime.

Id. at *3-4.

In sum, the plain language of the CVRA—
and every reported court decision I have
been able to find—all clearly indicate that
the CVRA does extend rights to crime vic-
tims even before charges are filed. Yet in
spite of this, the Justice Department has ap-
parently prepared a new form letter to be
sent to victims that specifically tells crime
victims that they lack any rights in federal
criminal cases before charges have been filed
in federal court. As I understand it, this let-
ter will be sent to victims in federal cases
around the country (including victims in the
Fifth Circuit, the Eastern District of New
York, the Eastern District of Virginia, the
Northern District of Indiana, and the South-
ern District of Florida) telling them that
they should ‘‘[p]lease understand that these
rights only apply to victims of the counts
charged in federal court. . . .”

Compounding the confusion is the fact that
your own Guidelines make it a matter of pol-
icy to confer with victims about plea nego-
tiations even before charges have been filed.
The new Attorney General Guidelines for
Victims and Witness Assistance specifically
state: “In circumstances where plea negotia-
tions occur before a case has been brought,
Department policy is that this should in-
clude reasonable consultations prior to filing
a charging instrument with the court.”
Guidelines at 41. I can only assume that this
new policy has been put in place to avoid the
outrageous situations that occurred in the
Dean case and the Jane Does case, where
prosecutors did not confer with victims be-
fore the Government reached final agree-
ments with defendants. But the policy would
seem to be a complete dead letter if you
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