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American people support it. When the
President says we should make sure
that teachers and policemen and fire-
fighters do not lose their jobs in this
tough economy, overwhelmingly the
American people support it. When the
President says millionaires should pay
a little bit more in their taxes to make
sure the American recovery is under-
way, overwhelmingly the American
people support that, too.

In fact, 56 percent of Republicans,
when asked, say that is a reasonable
way to pay for a jobs program. Unfor-
tunately, none of those 56 percent serve
with the Republicans in the Senate
who happen to believe their No. 1 task
and goal is to protect the incomes of
the wealthiest people in America.

We can do better. We need to make
sure we move forward on a bipartisan
basis to create jobs. This President in-
herited a very weak economy. Under
President Bush we had more than dou-
bled the national debt. When President
Bush took office, our national debt was
$5 trillion. When he left office, it was
over $10 trillion, two wars he didn’t pay
for, programs he didn’t pay for, and tax
cuts for wealthy people in the midst of
a war—something no President had
ever done. President Obama inherited
that, and it has been a tough road, he
will tell you, to get this economy back
on track. Now he has a plan and the
Republicans offer nothing. They vote
against the President—whatever he
wants they are opposing—and they
vote against common sense, which says
helping working families, helping
small businesses, helping our veterans
find jobs, and paying for it so it doesn’t
add to our deficit is a sensible approach
to getting America back on the right
track.

I urge my colleagues on the other
side of the aisle, put the campaigning
aside for a moment. Take a look at
what it takes to create jobs and bring
your best ideas to the table. Let’s sit
down and put together a bipartisan
bill. We will have the President’s pro-
posals as a starting point. Bring your
ideas too. Let’s do something for this
country on a bipartisan basis. I think
that is why we were elected.

I yield the floor.

The PRESIDING OFFICER (Mr.
BEGICH). The Senator from Arizona.

Mr. McCAIN. Mr. President, as al-
ways I listened with interest to my
friend and colleague from Illinois. I did
not come to the floor with my col-
leagues to discuss that particular
issue, but it is interesting, the jus-
tification for the bailout of General
Motors and Chrysler, when the fact is
there are thousands of small businesses
and companies all over America that
had to go into bankruptcy but did not
get the bailout that was favorable to
the trade unions. Why couldn’t General
Motors have gone into bankruptcy the
way every other company and corpora-
tion has had to do in these hard eco-
nomic times, restructured, and then
gone back into business again?

Instead, this administration and my
friend from Illinois seemed to favor the
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trade unions who obviously got very fa-
vorable treatment rather than the nor-
mal bankruptcy procedures. Unlike the
treatment the favored trade unions and
automobile corporations were able to
get, thousands of small businesses and
companies all over America were un-
able to get the benefit of their largesse.

———
PRESIDENTIAL BUS TOUR

Mr. McCAIN. Mr. President, I came
to the floor this morning with my col-
leagues to discuss the National Defense
Authorization bill. Before I do, I wish
to mention there has been a lot of talk
dominating certainly part of the talk
radio and television about the bus tour
the President is on. A lot of it is cen-
tered around the bus. I am not going to
discuss that anymore except to say
that in 2008 when I ran for President I
didn’t need a bus to be paid for and
billed by the government and the tax-
payers of the United States. I under-
stand that now there has been another
bus purchased for who ever the Repub-
lican nominees are. How do you justify
that? The Republican nominee may not
want a bus.

The fact is, after having said that,
the most important point here is that
the President is now, on the taxpayers’
money, campaigning for 3 days in
North Carolina. It says in today’s
Washington Post “On N.C. Bus Tour,
Obama In Full Campaign Mode.” I say
I have seen other Presidents, both Re-
publican and Democrat, who have
hedged and come right up to the edge,
and sometimes crossed over it, charg-
ing the taxpayers for what has been
clearly campaign activities. But never
do I believe any of us have seen the
kind of activity the President is en-
gaged in, and all of it being charged to
the taxpayers of America. That is
wrong. That is the wrong thing to do.

According to recent reports, the
President’s campaign has raised record
amounts of money already. The cam-
paign should be paying for this North
Carolina trip of his. I do not begrudge
him beating up on us and criticizing us
and making all kinds of allegations
about not understanding his stimulus 2
package, which we understand very
well is more of the same. But at least
his campaign should be paying for this
kind of campaigning.

Mr. President, I ask unanimous con-
sent to engage in a colloquy with my
colleagues from Georgia, Senator
CHAMBLISS; from New Hampshire, Sen-
ator AYOTTE; and the distinguished Re-
publican leader, Senator MCCONNELL,
for purposes of a colloquy.

The PRESIDING OFFICER. Without
objection, it is so ordered.

DEFENSE AUTHORIZATION

Mr. McCAIN. Mr. President, today we
come to the floor to talk about the im-
portance of the Defense authorization
bill. For 50 years the Congress of the
United States has enacted a Defense
authorization bill, enacted it into law
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and had it signed by the President of
the United States. There have been
times when this legislation has been
very contentious—days during the
Vietnam war, days during Operation
Desert Storm, Operation Iraqi Free-
dom, Bosnia, Kosovo. All of those
times the Defense authorization bill
has been a vehicle for debate and votes
on the floor of the Senate concerning
transcendent issues of national secu-
rity.

For 50 years we have cared for the
men and women who have served and
provided them with the equipment, the
pay, the benefits those men and women
of this country deserve after hundreds
of hours of deliberation, thousands of
hours of written testimony and testi-
mony before the committee—the full
committee and subcommittees such as
that under the chairmanship of the
Senator from the State of Georgia.

Because of a part of the legislation,
the majority leader has decided that
we will not take this bill to the floor of
the Senate. That is a betrayal of the
men and women who are serving this
Nation.

I understand there are differences on
the issue of detainee treatment. I un-
derstand it is an emotional issue. But
should it be a reason for the Senate not
to carry out its 50-year tradition to de-
bate and discuss and amend and vote
and then come out with a package that
provides for the needs, the training,
the equipment, the benefits of the men
and women who are serving?

I quote from a letter from the distin-
guished majority leader to Senator
LEVIN and to me, ‘“‘However, as you
know, I do not intend to bring this bill
to the floor until concerns regarding
the bill’s detainee provisions are re-
solved.”

Is that the way the Senate works,
that we do not bring bills to the floor
unless objectionable matters that are
disagreed with by one side or the other
are not resolved? I always believed the
way these issues are resolved is
through debates, through amendment,
through votes, through allowing the
American people also to see and hear
our deliberations, our discussions, and
our debate.

Obviously the fiscal year has expired
so this bill is obviously long overdue.
Now we are in a position where appar-
ently the majority leader wants to
take up the President’s jobs bill in
parts, one by one, in complete dis-
regard of the needs and requirements of
the men and women who are serving
our national security.

Part of that bill also is the portion
from the Intelligence Committee. By
the way, I note the presence of the Sen-
ator from South Carolina, who knows
more about detainees than any Member
of this body without question. He con-
tinuously travels to Iraq and Afghani-
stan, he has visited the prisons. He un-
derstands the issues better than any-
one. I would be willing to ask him how
he feels about the detainee provisions,
after the Senator from Georgia makes
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a comment about the importance of
the intelligence portion of the Defense
authorization bill.

Mr. CHAMBLISS. Mr. President, I
thank the Senator. This is the ninth
Defense authorization bill I have been
involved in since I have been a Member
of the Senate. I must say the refusal by
the majority leader to bring this De-
fense authorization bill to the floor is
truly disheartening. It is critically im-
portant that we address the issues not
only of what is going on in Iraq and Af-
ghanistan but the day-to-day oper-
ations of our military from the stand-
point of pay raises, quality of life, pur-
chase of weapons systems for future
use—any number of issues that are in-
cluded. The refusal of the majority
leader to bring this to the floor because
of his objection to a very critical as-
pect of this bill truly is disheartening.

During committee consideration of
the bill, the committee considered and
adopted, by a vote of 25 to 1, a com-
prehensive bipartisan provision relat-
ing to detainees. We have no detainee
policy in this country today. If we had
captured bin Laden, what would we
have done with him? If we had captured
Anwar al-Awlaki, what would we have
done with him? Certainly we could
have gained actionable intelligence
from either one of those individuals,
but we have no detainee policy in this
country today. We have nowhere to
take them, where we can hold these in-
dividuals and ensure that they do not
get lawyered up quickly and that we
are unable to get the type of informa-
tion we need to get from individuals
such as that.

Over the past several years there has
been an ongoing debate about the im-
portance of being able to fully and law-
fully interrogate suspected terrorists.
One thing is clear after all these years:
that our Nation still lacks this clear
and effective policy. This bipartisan
detainee compromise goes a long way
toward ensuring we can get timely and
actionable intelligence from newly cap-
tured detainees connected to al-Qaida
and other terrorist organizations. The
compromise also provides for a perma-
nent process for transferring Guanta-
namo detainees to other countries. We
are in the midst right now of a review
within the Intelligence Committee of
the thought process that went into the
transferring of detainees by both the
Bush administration and the current
administration. I will tell you that
there are real flaws in that policy.
Those flaws have resulted, according to
the DNI—General Clapper—of a recidi-
vism rate of Guantanamo detainees of
27 percent. That means 27 percent of
the individuals we have released from
Guantanamo and sent to other coun-
tries that have been willing to take
them under various agreements—27
percent of them have returned to the
battlefield and are killing or are seek-
ing to kill Americans. The policy not
only about detainees but policies with
regard to what we do with Guantanamo

detainees is extremely important.
There were a number of us who were

involved in the amendments that went
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into the authorization bill in com-
mittee. Senator GRAHAM from South
Carolina was. Senator AYOTTE from
New Hampshire was integrally in-
volved. Let me turn to Senator AYOTTE
and, from the perspective of the people
of New Hampshire, ask: Where does the
Senator think we are with respect to a
detainee policy in this country today?

Ms. AYOTTE. I thank Senator
CHAMBLISS. I would say this. The Sen-
ator highlighted the importance, No. 1,
as did Senator MCCAIN, of passing De-
fense authorization. I have been to the
floor twice on this issue because I
think it is so important for our coun-
try, the notion that it has been half a
century since the last time we failed to
pass this authorization. What is at
stake for our troops and the message it
sends to them? We are in two wars.
There are threats that face our country
and our military men and women every
day. We owe it to them that they know
we are going to pass this authorization
to address issues such as pay increases
and weapons that they need and all of
the fundamental day-to-day issues to
make sure they know we are behind
them.

I would summarize the issue of the
detainee policy of this country over the
past few months in the Armed Services
Committee as military leader after
military leader has come before our
committee and we have asked them
about this issue, about how we treat
detainees. I questioned GEN Carter
Ham, commander of the Africa com-
mand, about what we would do if we
captured a member of al-Qaida in Afri-
ca. Do you know what he said? He said
he would need lawyerly help to answer
that one. Is that what we have come to,
our commanders need lawyerly help in
order to know how to deal with cap-
tured terrorists and how to treat them
within our system to make sure we
have a secure place to gather intel-
ligence from them and to ensure that
the American people and our allies are
protected?

The majority leader is holding up the
entire authorization bill with this de-
tainee compromise, which was an over-
whelmingly bipartisan compromise.
This provision in the committee was
voted 25 to 1 in support of this because
there is such a need to address how we
treat detainees. As Senator CHAMBLISS
already highlighted, we have a 27-per-
cent recidivism rate from those who
have been released from Guantanamo.
Here are a couple of examples of what
those individuals are doing right now
against us, our troops, and our allies.
For example, the No. 2 in al-Qaida in
the Arabian Peninsula was someone we
released from Guantanamo.

Another top commander of the
Taliban in the Quetta Shura who is out
planning attacks against us is someone
we released from Guantanamo. That is
why this issue cries out for a detention
policy for our country. This is a very
important issue to be brought to the
floor along with the entire authoriza-
tion.

I see my colleague from South Caro-
lina here, Senator GRAHAM, who I know
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has worked very closely on these de-
tention issues as a JAG attorney and is
someone who visited Afghanistan in
August.

First, I would ask, during his time in
the Senate, has he seen the Senate act
like this with the Defense authoriza-
tion? Second, how important does the
Senator think it is we address this de-
tainee issue?

Mr. McCAIN. I thank the Senator
from New Hampshire for the enormous
contribution she has made in putting
together this legislation. I wish both
her and my friend from South Carolina
to address this.

In the letter sent to Senator LEVIN
and me to address this issue, Senator
REID, the majority leader, as the ra-
tionale for not bringing the bill to the
floor, says: I do not intend to bring this
bill to the floor until concerns regard-
ing the bill’s detainee provisions are
resolved.

It goes on and on and then he says:
As Deputy National Security Adviser
John Brennan stated in a recent
speech—he said in summary, this ap-
proach, talking about the approach
that we have taken in the bill—I be-
lieve the vote was 25 to 1. He said: This
approach would impose unprecedented
restrictions on the ability of experi-
enced professionals to combat ter-
rorism, injecting legal and operational
uncertainty into what is already enor-
mously complicated work.

I wonder, does Mr. Brennan under-
stand what is in the legislation?

Mr. GRAHAM. I thank the Senator
from Arizona and all of my colleagues
working on what is a very difficult sub-
ject matter. When 25 to 1 is the out-
come, that is pretty good. I like Sen-
ator REID. This goes back to the White
House. This is President Obama’s team.
This is not HARRY REID. This is not the
Senate holding up this bill, it is the
White House holding up this bill. They
have an irrational view of what we
need to be doing with detainees. They
have lost the argument—and I tried to
help—to close Guantanamo Bay. It is
not going to close. We are not going to
move those prisoners inside the United
States. The Congress has said no. The
American people have said no.

The reason they lost that argument
is after working with the White House
for about a year and a half to try to
find a national security centric de-
tainee policy that would assure the
American people we are not going to
let these people roam around the world
and treat them as common criminals,
they could never pull the trigger on the
hard stuff. We are here because the
White House cannot tell the ACLU no.
There are 48 people at Guantanamo
Bay being held under the law of war,
who will never see a courtroom, mili-
tary or civilian courtroom, and that is
part of military law. You don’t have to
let an enemy prisoner go. Most enemy
prisoners are never prosecuted. They
are held at Guantanamo Bay under the
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law of war. An Executive order issued
by the Obama administration gives
them an annual review. We have been
trying to work with the Obama admin-
istration to deal with every class of de-
tainee we may run into in this war that
will go well beyond my lifetime. The
reason Mr. Brennan objects is because
there was a decision made by the Con-
gress to say if a detainee is captured
and interrogated by the high-value in-
terrogation team—which I like, which
is an interagency combination of the
CIA, FBI, military, and other law en-
forcement agencies to make sure we
get the best intelligence possible, that
we create a presumption for military
custody.

The reason we are doing that is be-
cause the Obama administration has
been hell bent on criminalizing this
war. Khalid Shaikh Mohammed, the
mastermind of 9/11, had charges against
him in military commissions during
the Bush administration, and he was
ready to go to trial, literally ready to
plead guilty. The Obama administra-
tion withdrew those charges and was
going to put him in New York City,
giving Khalid Shaikh Mohammed the
same constitutional rights as an Amer-
ican citizen, then take that show on
the road from Guantanamo Bay and
have a trial in the heart of New York
City that would cost $300 million alone
in security. That blew up in their face.
They don’t get it. Most Americans
don’t see these people as some guy who
stole a car or robbed a liquor store.
Most Americans see detainees who
were captured on the battlefield as a
genuine threat to this country.

I applaud the Obama administration
for taking the fight to the terrorists
and going after bin Laden, for using
Predator drones on the battlefield
throughout Pakistan and Afghanistan.
What I have fought with them over is
we have no way of capturing someone
and acquiring good intelligence be-
cause you have locked down the sys-
tem. This detainee legislation we have
before the Senate will allow a way to
go forward.

What happens if you capture someone
tomorrow? Where do we put them?
What jail do we have, as a nation, to
put a captured terrorist in? We don’t
have a jail because they will not use
Guantanamo Bay. They captured a ter-
rorist and put him on a ship for 60
days. The Navy is not in the detention
business. We don’t build ships to make
them jails. We build ships to fight
wars. This aversion to using Guanta-
namo Bay is going to bite us as a na-
tion.

This legislation allows us to move
forward. If you capture someone, you
can gather good intelligence. There is a
presumption that they will be held as
an enemy combatant, but there is a
waiver provision. What I don’t want to
do is read rights to everybody we cap-
ture in the United States as part of a
terrorist organization’s plot. We are
not fighting a crime, we are fighting a
war. Under the rules of war, you can
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hold an enemy combatant and interro-
gate them as long as necessary to find
out what the enemy is up to. That is
what this legislation does.

To my colleagues, you have written a
very balanced approach. This idea of
never using Guantanamo Bay again is
dangerous. The idea that the CIA can-
not interrogate enemy prisoners as a
policy is dangerous. By Executive order
the President of the United States,
President Obama, within a week of
taking office, took off the table an en-
hanced interrogation technique under
the Detainee Treatment Act that was
classified, that was not waterboarding
within our wvalues, but techniques
available to our intelligence commu-
nity, which Senator CHAMBLISS over-
sees, that would allow them over time
to acquire good intelligence.

One of the reasons we Kkilled bin
Laden is because of the intelligence
picture we acquired over 10 years. This
President, within a week, said by Exec-
utive order the only interrogation tool
available to the United States of Amer-
ica is the Army Field Manual, which is
online. You can read it yourself.

Mr. MCCAIN. Can I ask my col-
league—it is a fact, as the Senator
from New Hampshire pointed out, that
27 percent of the detainees who have
been released from Guantanamo Bay
have returned to the fight. Not only
have they returned to the fight, the
fact that they were in Guantanamo
gives them an automatic kind of cha-
risma and aura and leadership in al-
Qaida and other terrorist organiza-
tions. Does the Senator think the
American people find that acceptable,
that one out of every four we have re-
leased from Guantanamo Bay has reen-
tered the fight and clearly is respon-
sible for the deaths of at least some of
the brave young Americans and may be
responsible for the deaths of Americans
in the future?

Mr. GRAHAM. Not only are most
Americans upset about that but they
worry about what comes down the
road. That is what I am worried about.
The Senate legislation is trying to cre-
ate a pathway forward for the future.
What do you do with these people we
have in Guantanamo Bay who may
never go on trial? What do you do with
these people at Guantanamo Bay who
come from countries where, if you re-
turn them to that country, they would
be back in the fight by the end of the
day?

Mr. MCCAIN. As has happened in
Yemen.

Mr. GRAHAM. We have a bipartisan
proposal that will allow us as a nation
to make rational decisions about de-
tention, and the White House is hold-
ing it up. There are provisions in this
bill that affect the day-to-day lives of
the men and women in our military.
The White House is saying detainee
policy driven by the ACLU is more im-
portant to them than a bill that would
allow the CIA the authorization they
need to fight this war that would pro-
vide wounded warriors assistance at a
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time when wounded warriors need it
the most. You talk about a perverse
view of things, you talk about having
it wrong in terms of what is most im-
portant, allowing the detainee issue to
deny the CIA the authorization they
need to protect us all is dangerous. To
put the needs of the men and women in
uniform in terms of their health care,
their pay, their ability to take care of
their families secondary to detainee
policies that make no sense and is driv-
en by the far left of this country is
what this debate is about.

To the White House, we are not going
to change this bill.

Mr. MCCONNELL. Would the Senator
yield for a question?

Mr. GRAHAM. Yes.

Mr. McCONNELL. Am I correct, I
would say to my friends from South
Carolina and New Hampshire and Ari-
zona, that because of the administra-
tion’s opposition to a detainee treat-
ment provision that was, I gather, ap-
proved overwhelmingly in the Armed
Services Committee, we will for the
first time deny everybody in the Sen-
ate an opportunity to offer any amend-
ments on any subject with the DOD au-
thorization bill and, in fact, will not
consider it on the floor of the Senate
for the first time in four decades?

Mr. GRAHAM. The minority leader is
absolutely right. I would add to my
good friend from Kentucky, it is even
more. It is not just about us. What we
are denying General Petraeus, the new
CIA Director, is new authorization lan-
guage that he needs to fight the war.
What we are denying men and women
in uniform is pay raises, health care
benefits they desperately need because
of the detention policy driven by, I
think, the most liberal people in this
country, and 25 out of 26 Senators
blessed this package.

Senator MCCONNELL is absolutely
right. Not only does the Senate not
have a say on what would be the way
forward for our detainees, the men and
women in uniform, the CIA operatives
taking the fight to the enemy do not
have the tools they need because of one
area of this legislation. It would be a
national tragedy if we could not pass
this bill, which is sound to its core in
all areas, because the ACLU doesn’t
like what we have done on detention.

Mr. CHAMBLISS. If the minority
leader would yield for a question, as
the Senator well knows, the intel-
ligence community depends upon the
Defense authorization bill for the au-
thorization to operate in the intel-
ligence community. Whether it is the
budget or policy, all of that is com-
promised in the majority leader’s re-
fusal to bring this bill to the floor.
Without the authorities in the respec-
tive intelligence bills that are passed
by the House and the Senate, then our
Intelligence Committee is handicapped
and hamstrung in policies that are
needed as we move forward in this
ever-changing war on terrorism.

I would ask the Senator from Ken-
tucky if he has ever, in his long experi-
ence in the Senate, seen any bill of this
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nature held up and not allowed to come
to the floor because of any single Sen-
ator’s refusal to accept the provisions
that are in the bill by an overwhelming
vote such as this?

Mr. McCONNELL. Mr. President, I
am not sure who has the floor, but I
would say, in response to my friend
from Georgia——

Mr. McCAIN. Mr. President, I say to
the Senator, we have unanimous con-
sent for a colloquy.

Mr. McCCONNELL. There may have
been examples, but I am hard pressed
to think of one recently. The tradition
of passing the Defense authorization
bill is there for a good reason. The na-
tional defense of the United States is
the most important thing the Federal
Government does. The committee upon
which the Senator from Georgia and
the Senator from Arizona and the Sen-
ator from New Hampshire serve is ex-
pert on this matter, and I find this
truly astonishing.

It is consistent, however, I must say
with the pattern around here in recent
times: no amendments, fill up the tree,
deny the majority and the minority—
in this case, both the majority and the
minority—the opportunity to have any
input on a piece of legislation that de-
termines what we do on the Federal
Government’s most important respon-
sibility.

I think this is another example of the
way the Senate has deteriorated into
operating like the House, and it is an
extremely bad direction for this insti-
tution and for the American people.

Ms. AYOTTE. I wish to add as well,
this detainee compromise, as Senator
McCAIN and I have talked about before,
is actually for—the group of individ-
uals we are talking about here—having
military custody for members of al-
Qaida or affiliated groups who are plan-
ning an attack against the United
States or its coalition partners. You
think about that category of individ-
uals. The most dangerous category of
individuals we have to address is why
we came to the compromise in com-
mittee, that the default would be mili-
tary custody for those individuals, and
it is inconsistent with the administra-
tion’s position.

If you think about it, they are, right-
ly so—and I agree with them—under-
taking taking out members of al-Qaida
around the world who fall under that
category, who are out there Killing
Americans and plotting against Ameri-
cans and our allies. Yet they are ob-
jecting to a provision, a detainee provi-
sion, that would give guidance to our
military and intelligence leaders that
those individuals should be treated, in
the first instance, with military cus-
tody. It seems to me to be very incon-
sistent with what they have been doing
in other contexts, and, obviously, this
is a category of individuals who, on a
bipartisan basis, we agreed in com-
mittee was the most dangerous cat-
egory of individuals, who should be
held in the first instance in military
custody.
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I want to add that Mr. Brennan,
whom the majority leader has cited on
behalf of the administration as object-
ing to this provision, does not seem
to—in his speech at Harvard that he
gave recently—appreciate who this pro-
vision applies to and that there is actu-
ally a national security waiver in the
provision. So I would ask the adminis-
tration and Mr. Brennan, again, to read
the provisions that were passed on a bi-
partisan basis by the committee be-
cause this is such a key issue to move
forward to give guidance to our mili-
tary. But I am concerned that the ad-
ministration’s objections to this are
misguided and they have not read the
actual legislation on which we are
working.

It is my hope, as our leader, the mi-
nority leader, has said, that we will
move forward with passing the critical
pieces for our troops because our
troops deserve nothing less than for us
to bring this forward to the floor be-
cause of the pay raises, the weapons
systems they deserve to have, every-
thing that is in that bill. But, also, I
would ask the administration to revisit
its position because it seems incon-
sistent with its own policies, and they
do not seem to have actually read the
compromise that was overwhelmingly
passed out of the Armed Services Com-
mittee.

Mr. McCCAIN. Mr. President, I thank
the Senator from New Hampshire.

I know we have addressed this issue
in some depth, but I would remind my
colleagues, this is the Defense author-
ization bill. This is the product of
thousands of hours of work, of staff
work, hundreds of hours of testimony
and hearings, a week-long markup of
the full committee putting this pack-
age together. The thoughts, the ideas,
the recommendations of the adminis-
tration, and people in and out of the
administration, the knowledge and ex-
pertise of thousands of individuals go
into this most important piece of legis-
lation.

For 50 years it has been taken up, de-
bated, amended, passed, and signed
into law by the President of the United
States. Now, because of one small pro-
vision of this bill, the majority leader
of the Senate, at the behest of the
White House, has decided we will not
take up the Defense authorization bill
for the first time in 50 years.

I think the distinguished Republican
leader and I, who have been around
here for quite a while, have seen this
process now deteriorate to the point
where we now cannot debate, amend,
and pass legislation that is so vital to
our Nation’s security and the men and
women who take part in preserving it.
This is kind of a sad day for this Mem-
ber.

Mr. McCONNELL. Finally, I would
ask both the Senator from Arizona,
who has been our leader on national de-
fense issues, and the Senator from New
Hampshire: Is the basis of this that the
administration wants to establish the
precedent that they can capture enemy
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noncombatants anywhere in the world
and send them straight into the United
States into an article 3 court? Is that
the crux of this, I would ask my
friends?

Ms. AYOTTE. I would say to our dis-
tinguished Republican leader, I think
that is what is at the heart of this,
that they want to treat these individ-
uals in the context of our civilian court
system; otherwise, why would you ob-
ject to a provision on military custody
for those who are members of al-Qaida
who are planning an attack against the
United States or have attacked the
United States? Also, I would point out,
there is a national security waiver in
this provision. So the only thing I can
take from it is that they do want to
treat this war as people who are at war
with us as civilians as opposed to who
they are—enemies of our country.

Mr. McCONNELL. Could I ask the
Senator from New Hampshire, a former
attorney general, a further question?

Does this not lead, inevitably, in the
further direction of a mindset that
would say, on the battlefield, if you
capture an enemy combatant—and that
enemy combatant is, inevitably, on the
way to an article 3 court—could it lead
to the feeling that that enemy combat-
ant should be read his Miranda rights
on the battlefield, if he is viewed as an
individual who is on the way to a U.S.
court under U.S. law? Where does it
end, I ask my friend from New Hamp-
shire?

Ms. AYOTTE. I would say that is an
absolute concern here because this
would be the first war in the history of
our country where we would be giving
those we capture on the battlefield the
rights to our civilian court system.
Where do we draw the line? It would be
outrageous to require members of our
military and intelligence officials to
immediately ask: Do I have to give Mi-
randa rights? Do I have to worry about
some of the speedy trial and present-
ment issues that come from a civilian
court system?

That is why, in the guidance of the
committee, on a bipartisan basis, for
this category of individuals, the pre-
sumption should be military custody
because these are individuals who are
enemy combatants with whom we are
at war. That is fundamentally what is
at issue. It does seem inconsistent—
with what the administration is doing
in terms of rightly going after these in-
dividuals around the world, and Killing
them in certain instances—that we
would not provide them with military
custody in the first instance.

Mr. MCCAIN. Could I also point out
to my friends and my colleagues that,
as is the case quite often, even though
the vote was 25 to 1 on this provision in
the Senate Armed Services Committee,
we did provide, at the request of the
administration, a waiver for national
security. So we included a waiver that
says:

The Secretary of Defense may, in consulta-
tion with the Secretary of State and the Di-
rector of National Intelligence, waive the re-
quirement of paragraph (1)—
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That is the detainee issue—
if the Secretary submits to Congress a cer-
tification in writing that such a waiver is in
the national security interests of the United
States.

So there is a national security waiv-
er. We have given the President of the
United States a way that he could
waive every provision of this legisla-
tion—something I was not particularly
happy about, but in the spirit of com-
promise, we gave a waiver.

Could I say, also, I am sure—I see the
majority leader on the floor—yes, there
have been contentious times. There
was contention last year about the
don’t ask, don’t tell act. The year be-
fore, there was contention about the
fact that they added the hate crimes
bill, which had nothing to do with na-
tional security, onto the bill. But at
least we ought to go ahead and take up
and debate and amend and have the
Senate act, as the American people ex-
pect us to; that is, consideration, vot-
ing, and the President, if it is that ob-
jectionable, obviously, could veto the
bill.

But to say, because of these few
pages—these pages right here of the
bill—that, therefore, we will not even
take up the bill, for the first time in 50
years, in my view, is a great disservice
to the men and women who are serving.

I thank my friends, the Senator from
New Hampshire and the minority lead-
er.
I yield the floor.

The PRESIDING OFFICER (Mr.
TESTER). The majority leader is recog-
nized.

————
OBSTRUCTION

Mr. REID. Mr. President, I have had
several very good conversations with
Senator MCCAIN and Senator LEVIN
about the provisions they have spent a
lot of time on this morning. Discus-
sions have been very positive. And,
hopefully, these concerns can be re-
solved. Of course, if they cannot be, the
only way to resolve them would be here
on the Senate floor. I hope in the next
several days we can work something
out on this somewhat difficult provi-
sion that is in the bill reported out of
the committee.

First of all, let me say to my friends
who came and spoke on the floor today,
I understand their concern about the
defense of this country. Anytime JOHN
McCAIN comes to the floor or comes
anyplace in the world and talks about
anything dealing with the security of
this country, everyone should listen.
He is a man we all know, we respect,
and hold in the highest regard, not
only because of his legislative skills—
he has been a Presidential nominee—
but the fact is, he is a certified Amer-
ican military hero. So I want everyone
to understand that I have no problem
at all with Senator MCCAIN coming to
the floor talking about something he
knows a lot about.

But I do want to remind everyone
that we are now in the 10th month of
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this Congress and we have been
blocked, obstructed, prevented, and
held up from moving legislation for 10
months. We have wasted months and
months because of obstructionism,
threats to shut down the government.

Think back a little while on trying
to get the government funded until the
1st of October. I do not know at this
stage how many votes we had but at
least a half dozen extending the gov-
ernment for a week, a few days, with
the threat of the government shutting
down with every one of those exten-
sions of the continuing resolution.

Then we moved to a new stage in the
history of our great country; that is,
extending the debt ceiling. Times in
the past it has been done routinely—
hundreds of times—18 times during the
Reagan administration. But, no, we
took months to do it for President
Obama. And that has prevented us
from doing a lot of the routine work we
need to do here, including the Defense
authorization bill. These items used to
be routine under Democratic and Re-
publican Presidents. But in this Con-
gress, Republicans have turned even
routine matters into crises.

Since the beginning of the year, they
have blocked jobs bills using obstruc-
tionist tactics. They have filibustered
everything by amendment. Remember
the small business innovation bill—a
bill I like to talk about because it has
been one of the best things that has
happened to this country. Small busi-
ness entrepreneurs, people who had
ideas on how to improve the economy
did good things with these small grants
they got. My favorite, of course, is the
electric toothbrush, but there were
other things that have been done. But
that bill traditionally has been handled
with minimal controversy—in fact, no
controversy—always passes unani-
mously with help from both sides. Re-
publicans amended this little piece of
legislation—so good for our country in
creating jobs—to death. The process
took nearly 2 months. There was the
Economic Development Revitalization
Act, something that started during the
time Richard Nixon was President. We
did this routinely, most every time by
unanimous consent. A bill that creates
lots and lots of jobs, employment for
our country—the Republican Senators
blocked this bill, dragging out the
process for months. Their obstruc-
tionism has cost this country millions
of jobs, including 2 million that would
have been created by the American
Jobs Act.

Suddenly they are calling for a re-
turn to regular order. Well, after 10
months of dragging out the most rou-
tine matters, preventing the normal
order of business here in the Senate,
suddenly they are calling for us to
move quickly on the Defense author-
ization bill, something that should
have been done some time ago. They
are threatening to shut down the gov-
ernment if they do not get their way.
We have coming up, in less than a
month, another threat by the Repub-

October 18, 2011

licans to shut down the government.
That seems to be the mantra: If we do
not get what we want, we will close the
government.

The continuing resolution expires on
November 18, right before Thanks-
giving. My colleagues are right about
the Defense Authorization Act—abso-
lutely right. We need to do this. We
have always done it, and we are going
to do it this year. As I said to Senator
MCcCAIN on a number of occasions, and
Senator LEVIN, I am eager to find a
path to get this done.

My colleagues have said several
times that they believe these provi-
sions ought to be considered in regular
order and that the Senate ought to pro-
ceed to debate them. As I indicated a
few minutes ago, if that is the only av-
enue we have, then that is what we will
do.

The Defense authorization bill is
going to get done this year. But we
have been held up for 10 months in
doing the ordinary process this govern-
ment is required to do.

Mr. DURBIN. Would the Senator
yield for a question?

Mr. REID. I would be happy to yield
to the Senator from Illinois.

Mr. DURBIN. I say to the majority
leader, since I have listened to the col-
loquy by my Republican colleagues
just a few minutes ago, and it related
to the detainee policy, which is one of
the controversial issues in the Defense
authorization bill, I am sure he is
aware of the fact that last week in De-
troit, in an article III Federal court, an
accused terrorist—the so-called Under-
wear Bomber—pled guilty to terrorism,
having gone through the regular crimi-
nal process in article III courts, having
been interrogated by the FBI, and even
after Miranda warnings, surrendering
very valuable information and intel-
ligence to protect the United States.

Is it not true that when we look at
the record about detainees or those ac-
cused of terrorism being tried, we find
that since 9/11, over 200 of them have
been successfully tried in article III
courts under President Bush and Presi-
dent Obama and that under military
commissions, exactly 4, 4 terrorists
have been tried; and that the argument
on the other side, which is that the ar-
ticle III courts are incapable of pro-
tecting the United States and success-
fully prosecuting terrorists, absolutely
flies in the face of the facts: 200 terror-
ists convicted in article III courts, 4 by
military tribunals. You would think it
was exactly the opposite, from the ar-
guments made on the floor by my
friend from Arizona and others.

I would ask the Senator from Ne-
vada, our majority leader, are we not
trying to give to any President—this
President and any President—the tools
and the decisionmaking necessary to
protect our Nation, to pick the best
place to investigate and to prosecute
those who are accused of terrorism?

Mr. REID. In response to my friend’s
question, he is absolutely right. Re-
member, this is not an Obama-driven
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