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can have a crystal ball and determine
all these disasters are going to take
place. So we need to understand these
are emergency monies. If there ever
were an emergency—it is these people
who have been hurt by these dev-
astating storms and emergencies.

On Thursday, I look forward to hear-
ing President Obama’s speech. It is a
joint session of Congress. He is going to
talk about job creation. It will be cru-
cial for Congress to work together with
the President to jump-start our flag-
ging economy. It won’t be easy for Con-
gress to tackle all the things this fall—
and I am only talking about things we
need to do this work period—but it has
never been more important than now
to put our jobs agenda ahead of either
party’s political agenda.

I look forward to a productive work
period during which colleagues on both
sides of the aisle will work together for
the good of our economy and the good
of this great Nation.

———

RECOGNITION OF THE MINORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. The Republican leader.

———
CONTROL OF THE ECONOMY

Mr. MCCONNELL. Mr. President, it is
good to see my friend the majority
leader. I agree with him that I think
we can make some significant progress
in the next few weeks on some issues
on which both sides have largely
agreed. However, there are other things
where clearly there remains differences
among us.

As lawmakers return to Washington
this week, every one of us, I am sure, is
aware of the fact that many Americans
are not only frustrated with the state
of our economy but also with the state
of their government. I don’t think any
one of us is under any illusion that the
American people were particularly
eager to see us come back. And who
could blame them? After 2% years of
being told that Washington had the an-
swer to everything from the high cost
of health care to high unemployment,
people have every reason to be skep-
tical. For more than 2% years under
the administration, Americans have
been hearing about the wonders gov-
ernment spending would do for our
economy and about the dangerous con-
sequences of failing to apply bold solu-
tions to big problems. And what has it
gotten them? As Washington has grown
bigger and bigger, Americans have con-
tinued to lose jobs. The national debt
has exploded literally out of sight. And
for the first time in our history, Amer-
ica’s once pristine credit rating has
been downgraded by a major rating
agency. The average length of unem-
ployment recently surpassed 40 weeks
for the first time ever, and just last
week we learned that in the month of
August not a single new job was cre-
ated in this country—not one. But here
is the bottom line. In the 2% years
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since President Obama signed his sig-
nature jobs bill—the so-called stim-
ulus—there are 1.7 million fewer jobs in
our country.

Statistics such as these help us to
understand the dimensions of the eco-
nomic challenges so many Americans
continue to face. But most people don’t
need to read the morning papers or
wait for the monthly jobs report to
know they are struggling. And no
amount of speeches, however carefully
crafted to appeal to the anxieties of the
moment, will convince them that some
politician here in Washington, from the
President on down, has the solution.
The truth is, President Obama did
more for jobs last week by reversing
himself on a single government-im-
posed regulation than he has done in
all the speeches he has given put to-
gether.

At this point, I think most people
have safely concluded that the problem
with our economy isn’t that Wash-
ington is doing too little but that
Washington is doing too much already.
That is why in the coming weeks and
months many of us will continue to
press for an entirely new approach, one
that puts individuals and businesses at
the center of our recovery instead of
Washington, one that clears away the
redtape and the regulatory overreach,
one that lifts the cloud of uncertainty
that has been holding job creators back
and enables the American people to
move our economy in the direction
they want instead of having it dictated
to them from above by the President.

It is time for an approach that is
based on the simple principle that if
the American people are going to have
control of their own destiny, they need
to have more control of their economy.
They have seen where consolidating
every economic decision in Washington
has gotten us. They see that folks in
Washington seem to be doing just fine.
Millions of Americans may have lost
their homes over the past few years,
millions more may owe more on their
homes than those homes are worth, but
home values here in Washington are
going up—going up. Countless Ameri-
cans outside of Washington may have
seen their savings dry up or have been
forced to decide between making a car
repair or a tuition payment, but you
would never know that here. As count-
less economic tragedies unfolded in
homes across the country over the past
few years, the Washington metropoli-
tan area was working on a new distinc-
tion: the highest median income in
America—the highest median income
in America right here in Washington. I
assure you, these folks aren’t getting
rich off of farming. While most of the
rest of the country continues to strug-
gle, Washington is booming. And that
is not the kind of change people voted
for 3 years ago.

So before we get into the details
about what many of us believe will suc-
ceed in reigniting the economy outside
of Washington, we need to be clear
about what hasn’t because while I have
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no doubt that the President will pro-
pose many things on Thursday night
that when looked at individually sound
pretty good or that he will call them
all bipartisan, I am equally certain
that, taken as a whole, they will rep-
resent more of the same failed ap-
proach that has only made things
worse over the past few years and re-
sulted in fewer jobs than when we
started.

Over the weekend, the President test-
ed a few of the lines I expect we will
hear on Thursday. His central message,
evidently, is that anyone who doesn’t
rubberstamp his economic agenda is
putting politics above country.

Well, with all due respect, Mr. Presi-
dent, there is a much simpler reason
for opposing your economic proposals
that has nothing whatsoever to do with
politics, and it is this: They don’t
work.

We can trace these failures to the
President’s very first days in office.
One of the first things he did upon as-
suming office was to direct Congress to
send him the stimulus. Here was one of
the single most expensive pieces of leg-
islation Congress has ever approved.
The interest payments alone were pro-
jected to cost an average of $100 mil-
lion a day. This was the President’s
way of jump-starting an agenda that,
in his words, ‘‘began with jobs.”” The
agenda, he said, began with jobs, and
he knew some of us were skeptical it
would work. That is why shortly after
it became law he asked if he could
come up to Capitol Hill and use his
very first speech to a joint session of
Congress to explain exactly what it
would achieve. Here is what the Presi-
dent told us. The stimulus, he said,
would save or create 3.5 million jobs—
3.5 million jobs, he said—and ulti-
mately that is how he will measure its
success, on whether it created jobs. To
reassure those of us who thought gov-
ernment couldn’t be counted on to
spend this kind of money wisely, he in-
sisted that anyone who received it
would be held strictly accountable.

Then he said something some people
may have forgotten: He said the stim-
ulus was just a first step. The primary
purpose of the stimulus, he said, was to
help the economy in the short term.
But the only way to fully restore
America’s economic strength, he told
us then, was through a 10-year budget
that would reach into all areas of the
economy that the stimulus did not.

Just like the stimulus, the unifying
theme of the President’s budget was
more government. And once again, he
felt in selling it that he needed to
speak to the skeptics first. Here is
what he said about that. The goal of
the budget, he said, wasn’t to replace
private enterprise but to catalyze it,
not to stifle business but to create the
conditions for entrepreneurs and busi-
nesses to adapt and thrive. Well, how
did that work out? As government con-
tinued to grow, the economy sputtered,
and it is still sputtering. Yet the Presi-
dent wants to know why the people are
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resistant to his economic proposals. He
says they must be motivated by poli-
tics.

A stimulus bill aimed at creating
jobs was followed by a period where we
lost 1.7 million jobs. The inspector gen-
eral who was appointed to oversee dis-
tribution of the stimulus funds reports
that he received more than 7,000 com-
plaints of wrongdoing. More than 1,500
of those complaints have triggered in-
vestigations. Just last week, one of the
companies the President personally
vouched for as a shining example of
how stimulus dollars would work an-
nounced it was laying off more than
1,000 workers and filing for chapter 11
bankruptcy. And it wasn’t the first.
But still, according to the President,
anyone who opposes this agenda is
playing partisan games.

Well, the President can attempt to
blame our economic problems all he
wants on his political adversaries or
his predecessors or natural disasters.
But at the end of the day, he is the one,
as he himself said, who is responsible
for what happens on his watch, and
that includes the epic failure of a bill
he himself touted as the key to our re-
covery.

By any measure, including his own,
the stimulus and the economic prin-
ciples it was built on have been a fail-
ure, and that is the reason so many
people are skeptical of the President’s
economic proposals. They don’t work
as advertised. Now, the President, of
course, doesn’t want to acknowledge it,
and I understand that. It is hard to
admit when you have been wrong. But
in other, more subtle ways, the admin-
istration has acknowledged the funda-
mental flaws in its approach to the
economy. The only reason the Presi-
dent agreed to keep taxes from going
up last December, for instance, was
that he knew it would lead to even
more job loss. The only problem with
this proposal and others like it, of
course, is they are temporary, which
only perpetuates the uncertainty that
has kept so many businesses, large and
small, from making investments in
new products and new workers over the
past few years. Businesses actually do
not want shots in the arm or quick
fixes. They want to know what the
landscape will look like a few years
down the road. And, until now, that is
not something the President has been
willing to do. He has not been able to
bring himself to let go of government’s
grip—which brings me back to a dif-
ferent approach which some of us have
been proposing for some time now, and
which the White House continues to re-
sist. Simply put, we think Washington
should take a little break from the
massive spending programs the Presi-
dent likes to refer to as ‘“‘bold” solu-
tions. Quite frankly, we are not very
good at them, and anyone who thinks
otherwise has not been paying very
much attention to Washington over the
past few years.

No one believes government doesn’t
have a role to play. Of course it does.
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But it is not the center of the universe
and it should stop pretending to be the
center of the universe. What we need is
a shift in thinking when it comes to
thinking about how government’s role
in the economy should work. We need
to shift the center of gravity away
from Washington and back to the
innovators and entrepreneurs, the engi-
neers and the shop floor managers who
will be at the heart of our recovery. We
need to be serious about it.

The President is forever eager to em-
brace big proposals whenever govern-
ment is at the helm, but when it comes
to doing the kinds of things job cre-
ators want, he is suddenly quite timid.
He will agree to a tax cut as long as it
is temporary. He will agree to reverse a
job-killing regulation, but only if he
knows he has gotten dozens of other
doozies in the pipeline right behind it.
We need to do a lot better than that.
We need the President to be as bold
about liberating job creators as he has
been about shackling them. I mean,
you do not lift a single regulation and
suddenly claim to be Margaret Thatch-
er. The Environmental Protection
Agency alone has dozens of other new
rules in progress. The Labor Depart-
ment has dozens of rules of its own in
progress. The administration’s pro-
posed utility standards would increase
costs for every family and business in
America. One of these new standards,
for boiler emissions, would endanger
literally tens of thousands of jobs. New
rules for cement plants would strike a
blow right at the heart of our manufac-
turing and building sectors. New rules
regulating coal ash would endanger
thousands of jobs.

Then there is the ObamaCare bill,
which has to be counted as one of the
most far-reaching and comprehensive
single sources of government regula-
tion ever devised. Though this bill has
still not yet taken effect, the myriad of
rules that will be imposed on every
American have been written as we
speak, and so far those regulations al-
ready run to nearly 10,000 pages.

Republicans will spend the next
weeks and months arguing in favor of a
robust legislative agenda aimed at
blocking or repealing some of the most
pernicious rules and regulations so
business can breathe again and begin
to hire, and the American worker, not
Washington, can help this economy get
moving again.

Putting the American people back in
charge of our economy also means re-
forming the Tax Code and that is why,
over the next weeks and months, Re-
publicans will continue to make the
case that Washington should get out of
the business of picking winners and
losers. We should strive to become
more competitive by lowering the tax
rate on American job creators that
right now ranks as the second highest
in the developed world, and we should
level the playing field with America’s
competitors overseas by approving the
three free trade agreements with Co-
lombia, Panama, and South Korea that
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have been languishing on the Presi-
dent’s desk for nearly 3 years. The
President himself acknowledges that
these trade pacts will help create tens
of thousands of jobs right here at home
by vastly expanding the market for
U.S. goods. He should send them to
Congress today so we can finally ratify
them.

Another thing we can do is reform
the budget process. There is no good
reason that mnearly three-fourths of
government spending is on auto pilot
and that last year’s spending levels
should automatically carry over into
the next, regardless of whether they
are effective or affordable.

We need to continue to make the
case for a balanced budget amendment.
Budget reform is an essential part of
getting Washington to live within its
means. It needs to be a top priority.

None of these ideas are
groundbreaking and they certainly
should not be controversial. They are
just common sense. Most importantly,
they are rooted in a respect for the
independence, the wisdom, and the
power, as another U.S. President once
put it, ‘‘of a free people and the effi-
ciency of free institutions.”

The President who spoke those words
did so during another period of sluggish
growth and high unemployment and
the solution he proposed, not only for
the sake of the domestic economy but
also for the preservation of America’s
influence in the wider world, focused
not unlike the one I have outlined here
on alleviating the heavy burdens gov-
ernment had imposed on both individ-
uals and businesses.

This is what he further said: ‘“The
final and best means of strengthening
demand among consumers and busi-
nesses is to reduce the burden on pri-
vate income and the deterrents to pri-
vate initiative which are imposed by
[the] . . . tax system.”

‘“Such an approach,” he continued,
“would lead to a new interest in taking
risks, increasing productivity, and the
creation of new jobs and new products
for long-term economic growth.” I
would only add that the same approach
President Kennedy outlined with these
words in 1962 is worth trying again
today.

We have tried President Obama’s ap-
proach. It has failed. It is time for
something new. The new approach we
are suggesting is not aimed at pleasing
any party or constituency. It is aimed
at nothing more than giving back to
the American people the tools they
need to do the work Washington has
not been able to do on its own. Once we
do that, once we come together and
agree to turn the keys of this economy
back to the American men and women
who actually drive it, I have no doubt
that much of the acrimony that has
marked our dealings here over the past
several months will fade away.

Even more importantly, though, we
will have done something good for the
country and for the millions of Ameri-
cans who are looking for Washington
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not so much to do more but for the
first time in a long time to do less so
they can finally do what it takes to get
this economy moving again.

I yield the floor.

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, leader-
ship time is reserved.

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will be in a period of morning
business until 5 p.m., with Senators
permitted to speak therein for up to 10
minutes each.

The Senator from Arizona.

Mr. KYL. Mr. President, I ask unani-
mous consent to speak for as much
time as I might consume.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

————

AMERICA INVENTS ACT

Mr. KYL. Mr. President, I rise today
to urge my colleagues to support H.R.
1249, the Leahy-Smith America Invents
Act. Some other responsibilities may
take me from the Senate floor during
this coming week when we will be de-
bating the act and therefore I wanted
to lay out my views at this time,
strongly urging my colleagues to sup-
port the bill.

Although the present bill originates
in the House of Representatives, it is
actually based on and is substantially
identical to the bill that passed the
Senate in March by a vote of 95 to 5.
Also, before Chairman SMITH brought
his bill to the House floor, he nego-
tiated final changes to the bill with the
lead supporters of the measure in the
Senate Judiciary Committee. The
House and Senate have now been work-
ing on patent reform for 6 years. The
present bill is a good bill. It reflects a
genuine compromise between the
House and the Senate. It is a bill that
will provide substantial benefits to the
U.S. economy in the coming years, so I
hope that, as I said, the Senate will
adopt this legislation and be able to
pass it on directly to the President for
his signature.

The overarching purpose and effect of
the present bill is to create a patent
system that is clearer, fairer, more
transparent, and more objective. It is a
system that will ultimately reduce liti-
gation costs and reduce the need to
hire patent lawyers. The bill will make
it simpler and easier to obtain valid
patents and to enforce those patents,
and it will cure some very clear litiga-
tion abuses that have arisen under the
current rules, abuses that have done
serious harm to American businesses.

By adopting the first-to-file system,
for example, the bill creates a rule that
is clear and easy to comply with and
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that avoids the need for expensive dis-
covery and litigation over what a pat-
ent’s priority date is. By adopting a
simple definition of the term ‘‘prior
art,” the bill will make it easier to as-
sess whether a patent is valid and
cheaper for an inventor to enforce his
patent. By recognizing a limited prior
user right, the bill creates a powerful
incentive for manufacturers to build
factories and create jobs in this coun-
try. By allowing post-grant review of
patents, especially low quality, busi-
ness method patents, the bill creates
an inexpensive substitute for district
court litigation and allows Kkey issues
to be addressed by experts in the field.
By eliminating the recent surge of
false-marking litigation, the bill effec-
tively repeals what amounts to a liti-
gation tax on American manufac-
turing.

Let me take a few moments to de-
scribe how the provisions of this bill
will provide concrete benefits to Amer-
ican inventors, both large and small,
and to the American manufacturing
economy. First, prior commercial use
defense.

A new provision of the present bill
that was added by the House of Rep-
resentatives will provide important ad-
vantages to U.S. manufacturers. Sec-
tion 5 of the bill creates a new defense
to patent infringement of prior com-
mercial use. This new defense will en-
sure that the first inventor of a new
process, or of a product used in a man-
ufacturing process, can continue to use
the invention in a commercial process
even if a subsequent inventor later pat-
ents the idea. For many manufacturing
processes the patent system presents a
Catch-22. If the manufacturer patents
the process, he effectively discloses it
to the world. But patents for processes
that are used in closed factories are
difficult to police. It is all but impos-
sible to know if someone in a factory in
China, for example, is infringing such a
patent. As a result, unscrupulous for-
eign and domestic inventors will sim-
ply use the invention in secret without
paying licensing fees. Patenting such
manufacturing processes effectively
amounts to giving away the invention
to foreign manufacturers.

On the other hand, if the U.S. manu-
facturer does not patent the process, a
subsequent party may obtain a patent
on it and the U.S. manufacturer will be
forced to stop using a process that he
was the first to invent and which he
has been using for years.

The prior commercial use defense
provides relief to U.S. manufacturers
from this Catch-22, allowing them to
continue to use a manufacturing proc-
ess without having to give it away to
competitors or running the risk that it
will be patented out from under them.
To establish a right to this defense,
however, the America Invents Act re-
quires the manufacturer to use the
process in the United States. As a re-
sult, the AIA creates a powerful incen-
tive for manufacturers to build their
factories and plants in the United
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States. Currently, most foreign coun-
tries recognize some prior user rights
that encourage manufacturers to build
facilities in those countries. This bill
corrects this imbalance and creates a
strong incentive for businesses to cre-
ate manufacturing jobs in this country.

Second, something called supple-
mental examination. A provision of
this bill that will particularly benefit
small and startup investors is section
12, which authorizes supplemental ex-
amination of patents. It is one of the
reasons the bill has such strong sup-
port in the small business community.
Currently, even minor and inadvertent
errors in the patent application process
can lead to expensive and very unpre-
dictable and very inequitable conduct
litigation. It is often the case that
startup companies or university re-
searchers cannot afford to hire the
very best patent lawyers. Their patents
are prosecuted by an in-house attorney
who does a good enough job but who is
unfamiliar with all of the sharp corners
and pitfalls of the inequitable conduct
doctrine, such as the need to present
cumulative studies and prior art.
Later, when more legally sophisticated
investors evaluate the patent for po-
tential investment or purchase, these
minor flaws in prosecution can deter
the investor from purchasing or fund-
ing the development of the invention.
An investor would not risk spending
hundreds of millions of dollars to de-
velop a product if a potential inequi-
table conduct attack may wipe out the
whole investment.

Parties on both sides of these ex-
changes report that investors routinely
walk away from inventions because of
their inability under current law to re-
solve uncertainties whether a flaw in
prosecution was, in fact, inequitable
conduct. These decisions not to invest
in a new invention represent important
new cures never tested and brought to
market and other important inventions
that are never developed.

The America Invents Act provides a
solution to this problem by authorizing
supplemental examination of patents.
This new proceeding will allow inven-
tors or patent purchasers to return to
the Patent Office with additional ma-
terial and have the Patent Office re-
evaluate the patent in light of that ma-
terial. If the patent is invalid in light
of the new material, the Patent Office
will cancel the claims. But if the office
finds that the patent is valid, the par-
ties will have a patent that they can be
legally certain will be upheld and en-
forced. The authorization of supple-
mental examination will result in
path-breaking inventions being devel-
oped and brought to market that oth-
erwise would have lingered on the shelf
because of legal uncertainty over the
patent. It will ensure that small and
startup companies with important and
valid patents will not be denied invest-
ment capital because of legal tech-
nicalities.

Let me talk about what I think is un-
doubtedly the most important among
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