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in both ways, and I knew him as a 
friend. 

Like many in Oregon, I am saddened 
by Harold’s passing. Harold was a suc-
cessful real estate developer. He and 
his wife of 62 years, Arlene, gave gener-
ously to my alma mater, the Univer-
sity of Oregon, and to Portland State 
University. They established the Har-
old Schnitzer Diabetes Health Center 
at the Oregon Health Sciences Univer-
sity. Their gifts of art and financial 
support helped transform our Portland 
Art Museum into a center for regional 
art works. 

The generosity of Harold and Arlene 
can be found throughout Oregon in 
places such as the Oregon Zoo, a spe-
cial favorite of my children, Lewis and 
Clark College, the Mittleman Jewish 
Community Center, the Oregon Sym-
phony, the Oregon Ballet, and the 
Portland Opera. A centerpiece of Or-
egon’s art community is the beautiful 
Arlene Schnitzer Concert Hall in our 
downtown Portland community. It is 
affectionately known as ‘‘the Schnitz.’’ 

Harold Schnitzer was a humble man, 
and he came from humble roots. As a 
boy, he earned 25 cents a week 
polishing metal in his father’s Portland 
scrap yard. From there it was on to the 
Massachusetts Institute of Technology 
for a degree in metallurgy, and then he 
went on to a career in real estate. 

Certainly, our colleagues from the 
bay area of California know who Har-
old Schnitzer was because with great 
pride he restored the historic Clare-
mont Hotel Club and Spa in Berkeley 
to its former glory. In true Harold 
Schnitzer fashion, when he sold the 
hotel in 1998 the proceeds provided the 
funding for two family charitable foun-
dations. 

We have lost a man, but, fortunately, 
we have not lost his vision and his gen-
erosity. His wife Arlene will continue 
to stand for those kinds of good works 
in our home State, and their son Jor-
dan, a successful businessman in his 
own right who shares his parents’ pas-
sion for philanthropy, continues every 
single day to look for opportunities to 
serve our home State. You can look no 
further than the Jordan Schnitzer Mu-
seum of Art in Eugene and downtown 
Portland’s Simon and Helen Director 
Park, named for his maternal grand-
parents. 

What I liked most about Harold 
Schnitzer was his very wry sense of 
humor and particular knack for sum-
marizing the events of our time. I re-
member often when I would see him 
after a particularly spirited discussion 
in the Senate. Harold had a great inter-
est in politics and was a devout con-
sumer of all the Sunday morning talk 
shows. After a particularly volcanic de-
bate in Washington, DC, about some 
issue where it seemed nothing could 
get resolved, I would go home and be 
out and about, perhaps at the grocery 
store in Portland, and I would see Har-
old. He would tug on my elbow and say: 
I have been watching what is going on 
in Washington, DC, RON. Got things 

pretty much worked out back there, do 
you? 

He would kind of chuckle and sort of 
express perfectly his sense of the irony 
of the challenges we have in Wash-
ington, DC. He knew somehow we 
would always get through them. When-
ever I was around Harold, I got a sense 
that he really captured some of the 
irony of what goes on in Washington, 
DC, very well. He brought that same 
kind of approach and that light touch 
and combination of humor and irony to 
so much of what he did. 

In my view, Harold Schnitzer rep-
resented what was good in humanity. 
His legacy of good works is going to go 
forward. But for all those who didn’t 
know him personally, didn’t know him 
like I had the chance to, I wanted to 
take just a few minutes to tell the Sen-
ate and our country that Harold 
Schnitzer was a very special man. In 
my view, he was what I call a vintage 
Oregonian—somebody who got up every 
day and tried to make our State and 
country a better place. He will be 
greatly missed. 

With that, I yield the floor and sug-
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. DURBIN. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
MANCHIN). Without objection, it is so 
ordered. 

Mr. DURBIN. Mr. President, I ask 
unanimous consent to speak as in 
morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

INTERCHANGE FEES 

Mr. DURBIN. Mr. President, there 
are many issues which come before the 
Senate, and some are simple and some 
are complex. The issue I am going to 
speak to today is one which you are 
personally aware of, Mr. President, as 
the Senator from West Virginia, and 
one that more and more Members are 
becoming aware of. It is the question of 
interchange fees or swipe fees. 

For those who do not follow this 
closely, every time we use a credit card 
or a debit card in the United States of 
America, the retailer or merchant we 
do business with pays a fee to the bank 
that issues the card. The fee is estab-
lished by the major credit card net-
works, Visa and MasterCard. They tell 
the banks how much they will receive 
each time a customer uses these cards. 

What it comes down to is the fee that 
is being charged, the debit card fee, has 
become a subject of controversy. Let’s 
go back in history a little bit. I can 
still remember when people used 
checks, and some still do but not as 
frequently. Now we use the plastic 
form of a checking account. Instead of 
writing out a check and pushing it 
through the banking system, and for a 

few cents watching it be processed, we 
use a debit card. A debit card draws 
money directly out of our checking ac-
counts to the merchant we are doing 
business with. 

So the debit card has, in fact, by a 
large measure, replaced checks—and in 
many instances replaced cash—as more 
and more people are using plastic for 
transactions. So I started hearing from 
merchants and retailers all around the 
United States about the fee that was 
being charged for debit card trans-
actions. 

Now, debit card transactions are dif-
ferent from credit card transactions in 
this respect. When I use my credit 
card, I am going to be billed each 
month for what I put on my credit 
card. There is a collection issue: Will 
Durbin actually make his monthly 
payment? Will he make it on time? Is 
he able to make the payment? And 
there is a question about whether this 
is going to be processed. 

So there is, I guess, an uncertainty 
involved in credit card transactions 
and much less so when it comes to 
debit card transactions because that 
money is coming directly out of our 
checking accounts to the merchant. So 
in terms of risk, there is greater risk 
with a credit card than for a debit card. 
Nevertheless, over the years what we 
have seen is the swipe fee, or fee 
charged to a merchant for the use of a 
debit card, keeps going up, up, and up. 

People would say: Well, why don’t 
the merchants and retailers bargain 
with Visa, MasterCard, and the banks 
to make sure they do not have to pay 
an increasingly large fee every time a 
person uses a debit card? 

The answer is they have no power to 
bargain at all. Not at all. So the re-
tailer, the merchant, ends up accepting 
the debit card, swiping the debit card, 
paying for the transaction, and then 
paying a fee, to the point where one 
would ask: Well, how much of a fee is 
it? 

The average debit card fee, found by 
the recent study of the Federal Re-
serve, is about 40 cents a transaction. 
Now, 40 cents may not sound like much 
if someone is buying a television—of 
course, though, it is going to be a per-
centage fee—but think about 40 cents if 
a person standing in front of you in 
line at the airport is buying a package 
of bubble gum. That 40 cents is all the 
profit that retailer could ever expect, 
and it is going right out the window. In 
fact, they are losing money on the 
transaction because of the debit card. 

So for years retailers and merchants, 
restaurants, convenience stores, hotels, 
charities, universities, went to Visa 
and MasterCard and said: You cannot 
keep just raising this fee. It is not fair 
to us. You are not justifying it in 
terms of the costs of doing business, 
and we are paying more and more out 
of each transaction, even though the 
cost has not gone up. 

Basically, Visa and MasterCard told 
them: Go take a hike. We are going to 
charge what we want to charge. Take 
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it or leave it, buddy. If you do not want 
to take plastic, that is your business. 
Try to do business without it. You can-
not. 

So retailers and merchants were on 
the losing end of this conversation. So 
they came to me and said: Is there a 
way to do a study on this issue and de-
termine what is fair? So a few years 
ago I joined with Senator Bond of Mis-
souri, and the two of us, on the credit 
card reform bill, asked for a public Fed 
study on fee and cost information. 
Well, it turned out the banking indus-
try did not want any study at all. They 
killed our amendment for a Fed study 
and told people—all the people in the 
Senate, Democrats and Republicans— 
vote against even a study of the swipe 
fee, the debit card interchange fee. 

So we ended up empty handed. The 
day came last year when we revisited 
the issue. This time I came to the floor 
with an amendment and said: Here is 
what I would like to do. I would like to 
give to the Federal Reserve the power 
to promulgate a rule which says the fee 
charged for the use of a debit card is 
going to be reasonable and propor-
tional to the costs incurred by the 
bank in processing this transaction. We 
are going to put in a factor for fraud. If 
there is something they need to add to 
take care of fraud, add it in. We went 
a step further. We said this is not going 
to apply to every bank and credit 
union that issues a debit card. We are 
going to exempt the overwhelming ma-
jority of community banks and credit 
unions across America. 

There are about 15,000 community 
banks and credit unions across the 
United States—-15,000. So we said: If 
your bank or credit union has a valu-
ation of less than $10 billion, you are 
not covered by this reasonable and pro-
portional law. You are exempt. At the 
end of the day, it meant that about 100 
banks across America were subject to 
this new law and three credit unions. 
All the rest are exempt. 

So you say: Well, Durbin, if you ex-
empted all of these banks and credit 
unions, almost 15,000 of them, and you 
only affected about 100 of them, how 
can this have any impact? Well, it 
turns out, of the largest banks in 
America, three of the big ones—that 
would be Chase, Wells Fargo, and Bank 
of America—really comprise nearly 
half of all the debit card transactions 
in the country. Some say even more, 60 
percent or even more. So by just mak-
ing this a law that applies to the larg-
est banks, we are affecting the major-
ity of debit card transactions, and we 
are establishing a reasonable and pro-
portional fee for what the transaction 
is. 

So the retailer and merchant, the 
person running the mom-and-pop store 
or the person running a big box store is 
going to get fair treatment in terms of 
how much is charged. 

So you say to yourself: Well, how 
much are they charging now? The Fed-
eral Reserve estimates they are charg-
ing about 40 cents a transaction, and 

the actual cost to the bank and the 
credit card company is about 10 cents. 
They are charging four times as much 
as they should on each transaction. 

How much money is it worth to the 
banks? The estimates range from $1.3 
to $1.7 billion a month—a month. Now, 
these banks, the big banks that I am 
addressing with this law, they are not 
having little collections outside the 
bank to keep themselves in business. 
They are bringing in quite a bit of 
money. They are very profitable, and 
to say that they should have a reason-
able charge for retailers and merchants 
across America, small businesses and 
large businesses alike, I do not think is 
unreasonable. Remember, we exempted 
the community banks. We exempted 
the credit unions. It is only the big 
ones that are going to be affected by 
this. 

Well, one would think I had done the 
worst thing in the world to these banks 
and credit card companies. They have 
unleashed, with the greatest fury they 
can possibly put together on Wall 
Street, this attack against the Durbin 
amendment. They are sending out let-
ters—Chase is—to all of the people who 
have debit card accounts and credit 
card accounts saying if this Durbin 
amendment goes through, we are going 
to charge extra fees here and extra fees 
there. 

Well, at the end of the day, that is 
the threat that we always hear from 
them. The fact is, since they are vir-
tual monopolies in their business, they 
are increasing their fee charges regu-
larly. People across America know it. 
Every time we put in a reform, they 
race to raise their interest rates and 
race to raise their penalties. They give 
these ‘‘free’’ checking accounts loaded 
with penalties if you stumble and do 
not pay on the exact day or whatever it 
happens to be. 

So it has become quite a battle. It is 
a battle between Visa, MasterCard, and 
the biggest banks in America versus 
the retailers and merchants of Amer-
ica. They are both engaged. Now, the 
retailers and merchants cannot hold a 
candle to the big banks and credit card 
companies when it comes to their in-
vestment in this fight. But they are 
trying valiantly, and we are organizing 
small businesses across the United 
States—in Illinois, West Virginia, all 
over the place—to step up and say: 
Come on. This is an important part of 
business. 

Now, I ran into one of my colleagues 
on the Senate floor, and she said: What 
I am worried about is even if you re-
duce the fee charged to the retailer for 
using the debit card, how is that going 
to help the customer? How is that 
going to translate into anything more 
than profits for the business? 

Well, Mr. President, in your family 
background, you have been involved in 
business. If you have a competitor 
across the street, whether it is a gas 
station, a drug store, a grocery store, a 
restaurant, you know your price com-
petition is an important part of wheth-

er a person chooses your store over the 
other store. So when you give the 
owner of the store a break on the fee 
that is being charged by the credit card 
companies and banks, then you give 
them an opportunity to engage in more 
price competition. 

But what about Walmart? This is the 
monster of retailers in terms of size, 
about 10 percent of all of the sales in 
America. I can tell you, even with 
Walmart, Target is looking over its 
shoulder. It is watching the prices of 
goods and deciding whether it can be 
competitive. So there is competition at 
this level. 

If we give retailers a break when it 
comes to the amount they have to pay 
to the banks and credit card compa-
nies, I think it is going to end up in 
consumer benefits. The consumer orga-
nizations, the major ones in this town, 
support what I have done. They aren’t 
supporting the position of the big 
banks and credit card companies. 

One of the arguments that comes 
down is interesting. The lion’s share of 
the argument against my amendment 
is not coming from the people directly 
affected by it. We are not hearing as 
much in Washington from those big 
banks on Wall Street or the credit card 
companies, and they are the ones most 
affected by it. Why? They don’t have 
much credibility around here. These 
are the folks who came filing in for a 
bailout when they made some pretty 
bad decisions and got billions of dollars 
from the Federal Government to bail 
them out, and then, of course, they 
turned around and gave bonuses and all 
sorts of high-level compensation to 
their officers. So they are not the most 
popular crowd on Capitol Hill. So they 
have brought in surrogates to argue 
their position, and the surrogates, as 
my colleagues know, are the small 
banks and small credit unions saying 
the Durbin amendment is terrible. 

The first thing we have to say to 
them is: You are exempt. You are not 
covered by the Durbin amendment. If 
you have $10 billion in assets or less, 
you are not covered. Still, they argue, 
at the end of the day, we think this 
might hurt us. 

I have taken an extra step, beyond 
the law, to try to deal with some of 
their concerns because I value these 
community banks and credit unions. I 
worry they have now become part of 
the banking industry—in capital let-
ters—instead of what they were tradi-
tionally: our neighborhood banks, our 
small town banks, our local credit 
unions. They have now become part of 
this big banking industry thing. I don’t 
think it is healthy for them, and I 
don’t think it is healthy for the econ-
omy or for consumers. So what I did 
was go to the merchants coalition on 
my side of this issue, the retailers, and 
ask them to put out a statement of pol-
icy when it comes to whether they are 
going to discriminate on the card that 
is presented. 

Let me be more specific. If you are 
running a restaurant in Wheeling, WV, 
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and somebody walks through the door 
and puts a debit card—these are all 
debit cards—puts a debit card down to 
pay for the meal, will your restaurant 
take a close look and say: Oh, that is a 
community bank with a higher inter-
change fee than it might be with a card 
from Chase Bank, for example? That is 
one of the concerns expressed by the 
community banks and credit unions. 
Even though you exempted us, all 
these retailers could discriminate 
against us because our swipe fee is 
higher than it might be coming out of 
Chase. 

We ended up with a letter—an impor-
tant letter—which I have shared with 
every one of my colleagues, and it is a 
letter from the Merchants Payment 
Coalition, which I ask unanimous con-
sent to have printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

MERCHANTS PAYMENTS COALITION, 
Washington, DC, May 2, 2011. 

Hon. DICK DURBIN, 
Majority Whip, U.S. Senate, 
Washington, DC. 

DEAR SENATOR DURBIN: We understand that 
some in the financial services industry are 
claiming that the Durbin Amendment ex-
emption from interchange ‘‘swipe fee’’ regu-
lation for financial institutions with assets 
under $10 billion will not be effective in prac-
tice because merchants will discriminate 
against debit cards with higher swipe fees. 
On behalf of the undersigned trade associa-
tions, and the tens of thousands of mer-
chants and retail locations we represent, we 
are writing to make clear that we have no 
contractual or practical ability to treat 
debit cards issued by small financial institu-
tions or credit unions differently than those 
issued by large institutions. Furthermore, 
our member companies are committed to 
customer service and it is not in their inter-
est to discriminate against debit cards that 
so many customers carry. 

Currently, merchants are subject to Visa 
and MasterCard network rules that require 
us to accept all Visa and/or MasterCard 
debit, regardless of which bank or credit 
union issues the card. This is called the 
Honor All Cards rule and we risk the threat 
of $5,000 per day fines—or higher—if we break 
this rule, so we assure you that merchants 
have no intention of violating this term of 
brand acceptance. These rules also prevent 
merchants from pricing goods differently 
based upon the financial institution that 
issued the card. 

Additionally, even if these rules were not 
in place, merchants have no practical ability 
at the point-of-sale to distinguish between 
big bank and small bank cards, nor the swipe 
fee rates associated with those cards. Indeed, 
in many if not most retail environments, 
employees never see the face of the card the 
customer is using: the customers swipe their 
cards themselves. 

Lastly, even if merchants could differen-
tiate between card issuers, there are no mar-
ket or economic incentives to discriminate 
against mid-sized and smaller financial insti-
tutions’ cards. If a customer wants to pay 
with a card, merchants will let them use 
that card because the retail industry is fun-
damentally all about competing to deliver 
value and customer service. If merchants 
didn’t accept the card, they would risk los-
ing the sale and losing the customer; a risk 
very few in the competitive retail industry 
are willing to take. Additionally, most con-

sumers only have one debit card in their wal-
let. We would absolutely prefer they pay 
with that debit card, rather than with a 
credit card, because while debit card per 
transaction rates have grown exponentially 
over the past several years, credit card swipe 
fees are far higher and continue to be a sig-
nificantly more costly burden on businesses 
of all sizes. 

We appreciate the opportunity to set the 
record straight regarding the many mis-
representations being made about the Durbin 
Amendment, and you have our commitment 
that the retail community across the nation 
will do its part to help ensure that the ex-
emption of financial institutions with less 
than $10 billion in assets from the swipe fee 
reforms on debit cards will work in the mar-
ketplace. 

Sincerely, 
American Beverage Licensees; Coalition 

of Franchisee Associations; Food Mar-
keting Institute; Interactive Travel 
Services Association; International 
Franchise Association; National Asso-
ciation of College Stores; National As-
sociation of Community Pharmacists; 
National Association of Convenience 
Stores; National Association of Shell 
Marketers; National Association of 
Theatre Owners; National Association 
of Truck Stop Operators; National 
Council of Chain Restaurants; National 
Franchisee Association; National Gro-
cers Association; National Restaurant 
Association; National Retail Federa-
tion; National Small Business Associa-
tion; Petroleum Marketers Association 
of America; Retail Industry Leaders 
Association; Society of Independent 
Gasoline Marketers of America. 

Mr. DURBIN. Thank you, Mr. Presi-
dent. Let me quote a few words from it. 
This is a letter to me, dated May 2: 

Dear Senator DURBIN: 
We understand that some in the financial 

services industry are claiming that the Dur-
bin Amendment exemption from interchange 
‘‘swipe fee’’ regulation for financial institu-
tions with assets under $10 billion will not be 
effective in practice because merchants will 
discriminate against debit cards with higher 
swipe fees. On behalf of the undersigned 
trade associations, and the tens of thousands 
of merchants and retail locations we rep-
resent, we are writing to make clear that we 
have no contractual or practical ability to 
treat debit cards issued by small financial 
institutions or credit unions differently than 
those issued by large institutions. Further-
more, our member companies are committed 
to customer service and it is not in their in-
terest to discriminate against debit cards 
that so many customers carry. 

Currently, merchants are subject to Visa 
and MasterCard network rules that require 
us to accept all Visa and/or MasterCard 
debit, regardless of which bank or credit 
union issues the card. This is called the 
Honor All Cards rule and we risk the threat 
of $5,000 per day fines—or higher—if we break 
this rule, so we assure you that merchants 
have no intention of violating this term of 
brand acceptance. These rules also prevent 
merchants from pricing goods differently 
based on the financial institution that issued 
the card. 

The No. 1 complaint of community 
banks and credit unions about dis-
crimination against their cards is ad-
dressed directly by this letter. I have 
made this a part of the RECORD. It is 
being sent to every Member of the Sen-
ate. 

There is a second part of this argu-
ment. The question is whether Visa 

and MasterCard, the networks, will 
continue to allow the community 
banks and credit unions to charge a 
higher interchange fee than the big 
banks. Under our law, there is no rea-
son to change it. So I am challenging 
Visa and MasterCard and these card 
networks to state clearly and un-
equivocally, as this letter has stated, 
that they will not discriminate against 
these smaller banks, community 
banks, and credit unions. The mer-
chants have come forward as a matter 
of record, and it has been put in the 
CONGRESSIONAL RECORD this day, to say 
there will be no discrimination. At the 
end of the day, if Visa and MasterCard 
will make the same promise of no dis-
crimination, then ultimately there is 
no disadvantage to the community 
banks and credit unions. None. Now the 
burden is on the big credit card net-
works to step up to the plate. 

I am sending a letter today to the 
president and CEO of the Illinois Bank-
ers Association, the Illinois Credit 
Union League and the Community 
Bankers Association of Illinois and we 
are going to send it to their national 
affiliates as well, sending them a copy 
of this merchants letter so they can no 
longer make the claim that they are 
going to be victims of discrimination 
by merchants and retailers and asking 
them to now step up and join us in 
challenging Visa and MasterCard and 
the major card networks. That, to me, 
resolves the most fundamental issue 
that has been brought to the Members 
of the Senate. They can no longer 
claim that these retailers are going to 
discriminate against them. As a matter 
of record, they will not. 

I think it is important for us to 
change this system, and I think it is 
important for these virtual monopolies 
of Visa and MasterCard to be held ac-
countable. I think what we have done 
in passing this law and giving the Fed-
eral Reserve the authority to establish 
this rule is the right thing to do. 

Now there is a big effort afoot to stop 
us. The Presiding Officer knows that. 
They are lobbying such as I have never 
seen before on Capitol Hill. You would 
think there was $1 billion a month at 
stake, and there is. They are deter-
mined to stop the Federal Reserve from 
issuing a rule which says that retailers 
and merchants across America will be 
treated fairly. They are going to stop 
them, if they can, and I am going to 
fight them all the way. I am hoping my 
colleagues who joined me in this vote 
and those who share my feelings about 
small business across America will 
stand with me. 

I know the alternative. The largest 
banks in America and the credit card 
companies have a lot of friends, and 
they are very powerful, but I think we 
ought to give the Federal Reserve the 
chance to issue reasonable final rules. 

In fact, talk to any bank across the 
country, and they are going to tell you 
that the current system is working 
just fine. They don’t want reform. 
They don’t want any change. They 

VerDate Mar 15 2010 05:23 Feb 15, 2012 Jkt 099060 PO 00000 Frm 00017 Fmt 0624 Sfmt 0634 E:\RECORD11\RECFILES\S05MY1.REC S05MY1bj
ne

al
 o

n 
D

S
K

2T
W

X
8P

1P
R

O
D

 w
ith

 C
O

N
G

-R
E

C
-O

N
LI

N
E



CONGRESSIONAL RECORD — SENATES2718 May 5, 2011 
want to keep it as is. It is worth bil-
lions of dollars to the major banks to 
keep this charge as is, at the expense of 
businesses across America. 

I favor transparency and I favor com-
petition and I wish we didn’t have to 
bring the Federal Reserve into this 
conversation. But we looked for a neu-
tral regulatory agency that would es-
tablish a reasonable and impartial fee, 
promulgate a rule, issue it after a pub-
lic comment period and implement it, 
and that is what we are striving to do. 

The CEO of JPMorgan Chase, who is 
a friend of mine—or at least he used to 
be—Jamie Dimon, has called inter-
change reform downright idiotic. He 
spent a good portion of his recent an-
nual shareholder letter criticizing this 
reform. Chase has also sent a letter to 
its customers warning about my 
amendment, and Chase is constantly 
threatening to raise fees on its cus-
tomers unless they stop the Durbin 
amendment. A few weeks ago, I sent 
Jamie Dimon a letter and responded to 
some of his criticisms. I ask unanimous 
consent that the letter be printed in 
the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

U.S. SENATE, 
Washington, DC, April 12, 2011. 

JAMIE DIMON, 
Chief Executive Officer and President, 

JPMorgan Chase & Co., New York, NY. 
DEAR MR. DIMON: In your recent annual 

letter to your company’s shareholders, you 
wrote a lengthy and dismissive critique of 
the debit interchange fee reform legislation 
that I drafted and that Congress enacted last 
year. You have also been quoted describing 
my amendment as ‘‘counterproductive,’’ 
‘‘price fixing at its worst,’’ and ‘‘downright 
idiotic.’’ I am compelled to respond, and I 
ask that you share this response with your 
shareholders as well as your customers. 

Clearly, debit interchange reform has dis-
pleased many in the financial services indus-
try. Your industry is used to getting its way 
with many members of Congress and with 
your regulators, and my amendment and the 
Federal Reserve’s draft regulations were not 
written the way you wanted. But that does 
not mean they were written poorly or that 
the process that created them was flawed. To 
the contrary, interchange reform will care-
fully but firmly rein in the fee collusion that 
your bank and thousands of other banks cur-
rently engage in through Visa and 
MasterCard. The wisdom of this reform is 
confirmed by the irrationality of the argu-
ments that your industry raises against it— 
arguments that are based upon misrepresen-
tations and threats rather than evidence or 
logic. 

The American people deserve to know the 
real story about the interchange fee system 
and the ways that banks in general—and 
Chase in particular—have abused that sys-
tem. I have said and written much on this 
topic already, but I will respond to five of 
your specific criticisms below. 

1. Your letter claims that my reform 
amendment ‘‘is an example of a policy that 
has little basis in fact or analysis.’’ In fact, 
the amendment was drafted based upon years 
of Congressional hearings, Government Ac-
countability Office reports, academic arti-
cles, and published studies by the Federal 
Reserve’s economists and payment system 
experts. These analyses showed that the 

debit interchange system is uncompetitive, 
inefficient, and harmful to consumers. Your 
industry often acts like these analyses do 
not exist, so I will explain what they reveal. 

The debit interchange system is not a 
properly functioning market. For years, 
card-issuing banks like Chase have agreed to 
let the Visa and MasterCard duopoly fix the 
interchange fee rates that banks receive 
from merchants each time a debit card is 
swiped. The banks get the fees but they do 
not set the fees. This system of price-fixing 
by Visa and MasterCard on behalf of thou-
sands of banks has gone entirely unregu-
lated. 

There are two core problems with Visa and 
MasterCard’s fixing of interchange rates. 
First, centralized rate-fixing does not give 
card-issuing banks incentive to manage their 
operational and fraud costs efficiently. This 
is because all banks in the network are guar-
anteed the same network-fixed interchange 
rate whether they are efficient or inefficient. 
Competition is absent and inefficiency is 
subsidized when fees are set in this manner. 

Second, Visa and MasterCard have incen-
tive to constantly increase interchange rates 
and there is no countervailing market force 
to temper these fee increases. Visa and 
MasterCard want as many of their debit 
cards to be swiped as possible because they 
are paid a network fee by merchants each 
time a card is swiped. By raising interchange 
rates, Visa and MasterCard can entice banks 
to issue more of their cards. Because Visa 
and MasterCard have enormous market 
power and control around 80 percent of the 
debit cards in consumers’ wallets, merchants 
cannot realistically say no to accepting Visa 
and MasterCard and have no leverage to ne-
gotiate fee rates with them. There is no nat-
urally-occurring market force in today’s 
interchange system that would ever lead 
rates to go down. 

So merchants are stuck with ever-rising 
debit interchange fees that add up to more 
than $16 billion each year. These fees not 
only affect merchants, but also universities, 
charities, government agencies and all oth-
ers who accepts debit cards as payment. The 
fees end up getting passed on to consumers 
in the form of higher retail prices for gro-
ceries and gas. Consumers, and particularly 
unbanked consumers, ultimately bear the 
cost of subsidizing the interchange system. 

We owe it to our nation’s consumers and 
businesses to ensure that the interchange 
system is efficient, transparent, and subject 
to competitive market forces. Studies have 
shown that Americans pay the highest debit 
interchange rates in the world, and that 
these rates have continued to increase in re-
cent years. The Federal Reserve has also 
found that the high interchange rates 
charged today far exceed what it actually 
costs to conduct a debit transaction. Nearly 
every other industrialized country has estab-
lished reasonable regulation over their debit 
systems, and these countries have achieved 
improved efficiency, lower fraud, and con-
sumer benefits. The time has come for rea-
sonable reform of the dysfunctional U.S. 
debit interchange system, and my amend-
ment will make that reform a reality. 

2. You say that ‘‘it’s a terrible mistake and 
also bad policy for the government to get in-
volved in price fixing.’’ Of course, my amend-
ment does not create price fixing—it con-
strains the price fixing that Visa and 
MasterCard currently perform on banks’ be-
half. Visa and MasterCard cannot simply be 
trusted to fix interchange prices in a way 
that is fair for all participants in the debit 
card system. They have not proven worthy of 
that trust. 

Last year Congress decided that there 
should be reasonable regulatory constraints 
placed on Visa and MasterCard to ensure 

that they cannot use their market domi-
nance to funnel excessive interchange fees to 
the nation’s biggest banks. A strong bipar-
tisan majority supported my amendment, 
which said that if Visa and MasterCard are 
going to fix fee rates on behalf of banks with 
over $10 billion in assets, those rates must be 
reasonable and proportional to the cost of 
processing the transaction. It is important 
to make clear that if Chase wants to set and 
charge its own fees in a competitive market 
environment, the amendment does not regu-
late those fees. The only regulated fees are 
those fees that banks let card networks fix 
on their behalf. 

3. You criticize the law Congress passed be-
cause it does not consider ‘‘the cost of 
fraud.’’ Your comment highlights how the 
current interchange system, which sup-
posedly does consider the cost of fraud, cre-
ates exactly the wrong incentives when it 
comes to fraud prevention. Fraud rates are 
far lower for PIN debit transactions than for 
signature debit transactions, but Visa and 
MasterCard set higher interchange fees for 
signature debit than for PIN ostensibly to 
cover the higher cost of fraud. Banks now 
urge cardholders to pay with signature in 
order to get the higher fees. For example, on 
April 21, 2010, the American Banker reported 
that your own bank sent a mailing to your 
debit customers that strongly suggested 
they should ‘‘always select’’ signature. 

Chase’s practice of steering American 
cardholders toward fraud-prone signature 
debit stands in stark contrast to Chase’s 
practices in Canada. The Chase Canada 
website indicates that ‘‘chip and PIN tech-
nology will become available for all Chase 
Canada MasterCard and Visa cards in 2011.’’ 
Your Canadian-based subsidiary Chase 
Paymentech Solutions says on its website 
that chip and PIN technology provides ‘‘En-
hanced Security and Fraud Reduction—Chip 
technology is virtually impossible to copy 
and combining its use with a PIN helps re-
duce lost, stolen or counterfeit trans-
actions.’’ It is frankly inexcusable that your 
bank would urge your American customers 
to ‘‘always select’’ a fraud-prone technology 
while you provide your Canadian customers 
with technology that enhances security and 
reduces fraud. 

In contrast to the current U.S. interchange 
system which rewards banks for promoting 
fraud-prone signature debit, my amendment 
will allow interchange fee increases only to 
those banks that successfully prevent fraud. 
The Federal Reserve can implement this in 
its final rulemaking by setting target fraud 
prevention metrics and allowing increased 
interchange for banks that meet those tar-
gets. 

4. You say that Chase needs debit inter-
change fees to pay for the ‘‘fixed costs of 
servicing checking accounts and debit cards’’ 
such as ‘‘printing and mailing of the cards,’’ 
‘‘operational and call center support to serv-
ice the cards,’’ and ‘‘the costs of ATMs and 
branches.’’ Here you are using the old finan-
cial industry trick of first conflating the 
cost of conducting debit card transactions 
with the cost of offering other checking ac-
count-related services, and then arguing that 
network-fixed debit interchange rates should 
be used to cover this whole basket of costs. 
It is a clever argument that aims to justify 
Visa’s and MasterCard’s exorbitant price- 
fixed rates, but the shortcomings of this ar-
gument are evident. 

The costs you cite in your letter are costs 
which banks should be incentivized to man-
age efficiently, and allowing Visa to fix 
interchange fee rates across all its member 
banks to supposedly cover these costs is a 
recipe for inefficiency and excess. Card net-
work companies like Visa are not positioned 
to know what the appropriate level of cost is 
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for operating ‘‘ATMs and branches,’’ nor are 
they equipped to determine how much of a 
particular bank’s ‘‘printing,’’ ‘‘mailing,’’ 
‘‘operational’’ and ‘‘call center’’ costs are at-
tributable to debit cards instead of ATM 
cards or credit cards. Further, Visa has no 
way of knowing if a particular bank is using 
debit interchange revenue not to cover le-
gitimate costs but instead for rewards, ads, 
profit, or executive bonuses. Indeed, because 
Visa itself profits by incentivizing banks to 
issue more and more of its cards, Visa has 
every incentive to inflate the interchange 
fees it fixes to levels that compensate banks 
far in excess of their costs. In order to cor-
rect these incentives for inefficiency and ex-
cess, my amendment limits network inter-
change price-fixing on behalf of the 3 biggest 
banks to an amount that is reasonable and 
proportional to the costs that are necessary 
to authorize, clear and settle a particular 
debit transaction over the network’s wires. 

Also, your claim that interchange fees 
must be high enough to cover all checking 
account-related costs is undermined by the 
fact that banks also charge many other high 
consumer fees under the premise of covering 
those exact same costs. Banks like Chase 
charge consumers many fees for maintaining 
and accessing funds in their checking ac-
counts—monthly fees, overdraft fees, failed 
payment fees, ATM withdrawal fees, failure 
to maintain a minimum balance fees, ac-
count closing fees, and more. Bank revenues 
from these consumer fees have not gone 
down in recent years as interchange fee reve-
nues have gone up; to the contrary, bank 
revenues from consumer fees have also 
reached record highs. I would draw your at-
tention to the November 12, 2008, Wall Street 
Journal article entitled ‘‘Banks Boost Cus-
tomer Fees to Record Highs’’ and the July 1, 
2009, New York Times article entitled ‘‘Bank 
Fees Rise as Lenders Try to Offset Losses,’’ 
both of which discuss your bank and other 
banks’ efforts to raise consumer fees long be-
fore my amendment was ever written. 

5. You say that the amendment ‘‘poten-
tially will harm consumers’’ because ‘‘banks 
will be forced to lose money on debit inter-
change transactions and likely will com-
pensate by increasing fees in some way for 
deposit customers.’’ This threat defies both 
facts and logic. 

First, there is no evidence that banks can-
not continue to offer debit cards profitably 
with reduced interchange. As Andrew Martin 
explained in the excellent January 4, 2010, 
New York Times article entitled ‘‘How Visa, 
Using Card Fees, Dominates a Market,’’ up 
through the early 1990s banks used to offer 
debit cards even though they received no 
interchange fees. In fact, many banks used 
to pay merchants for accepting debit cards, 
because debit cards saved money for banks 
when compared to the banks’ costs of proc-
essing paper checks. The current high-fee 
debit interchange system in this country 
only developed because Visa entered into and 
took over the debit market the mid-1990s 
through an antitrust violation, and Visa 
then imported credit card-type interchange 
fees into the debit space. Studies have shown 
that many other countries enjoy vibrant 
debit systems with interchange fees strictly 
regulated or prohibited entirely. In short, 
past experience in this country and present 
examples in other countries demonstrate 
that banks like Chase can easily continue to 
offer debit card services without the exces-
sive subsidy of high interchange fees. 

Second, if Chase follows through on 
threats to increase consumer fees (beyond 
those increases you have already made in re-
cent years), market competition would sug-
gest that many of your deposit customers 
would take their business elsewhere. In fact, 
many of those customers would likely take 

their business to the small banks and credit 
unions who are exempted from my amend-
ment’s interchange fee regulation and for 
whom Visa and other debit networks have al-
ready agreed to set a higher tier of inter-
change rates. And for those who continue to 
speculate that my amendment will hurt 
small banks and credit unions, I recommend 
they read Simon Johnson’s excellent anal-
ysis in the April 7 New York Times entitled 
‘‘Big Banks Have a Powerful New Opponent.’’ 

In conclusion, I recognize that Chase will 
likely see decreased revenue from inter-
change reform, but I urge you to keep some 
perspective. Last year Chase had $17.4 billion 
in profits—up 48 percent from the previous 
year—and a 15 percent profit margin. Your 
own personal compensation ‘‘jumped nearly 
1,500 percent to $20.8 million in 2010’’ accord-
ing to Reuters. In contrast, middle-class 
American families are struggling to get by in 
a tough economy—an economy that went 
south because of the banking industry’s un-
regulated excesses. 

There is no need for you to threaten your 
customers with higher fees when you and 
your bank are already making money hand- 
over-fist. And there is no need to make such 
threats in response to reform that simply 
tries to spare consumers from bearing the 
cost of interchange fees that are anti-
competitive and unreasonably high. 

Interchange reform is necessary and it is 
long overdue. Right now the Fed is working 
diligently to craft a set of final regulations 
that will reflect the comprehensive informa-
tion it has gathered and that will respond to 
the valuable comments it has received. In 
the coming weeks I am confident the Fed 
will produce a reasonable set of reforms that 
will enhance the efficiency, competitiveness 
and fairness of the debit system. This will 
neither be ‘‘counterproductive’’ nor ‘‘idi-
otic.’’ It will be good news for all Americans. 

Sincerely, 
RICHARD J. DURBIN, 

United States Senator. 

Mr. DURBIN. Thank you, Mr. Presi-
dent. I haven’t had a reply yet from 
Mr. Dimon. He called me. I called him 
back. That seems to be the end of our 
exchange. But I would like to hear his 
response. I encourage him to share my 
letter with the same shareholders and 
customers to whom he has written. 
After all, in his shareholder letter, Mr. 
Dimon said he wanted ‘‘analysis in the 
full light of day’’ of the Durbin amend-
ment, so I figured he would want his 
audience to be informed on my posi-
tion. I don’t think Chase has done that 
yet. I hope they will. 

I know the banking industry prefers 
for the giant Wall Street banks to stay 
in the background when it comes to 
this fight because they are not that 
popular. Estimates indicate that about 
half of all debit swipe fees go to just 10 
big banks and the Big Three, Bank of 
America, Chase, and Wells Fargo, make 
the most of all, well over $1 billion a 
year each. But the banking industry 
knows the public isn’t happy with big 
banks, so the industry is using small 
banks and credit unions as their public 
face in this battle. Industry argues 
that even though my amendment ex-
empts all but the largest 1 percent of 
banks from fee regulation, the exemp-
tion will not work and small banks are 
going to get hurt. Well, this letter 
makes it clear that when it comes to 
retailers and merchants, there will not 

be any pain inflicted. They are, in fact, 
exempt under the law and they will be 
exempt in practice. 

As I said, I received a letter from 20 
of the Nation’s largest retail associa-
tions that reaffirms what I just said. I 
think the letter is compelling. In this 
letter, these merchant groups make it 
clear they don’t have the contractual 
authority, the practical ability or the 
economic incentive to discriminate 
against small bank or credit union 
debit cards. They point out that Visa 
and MasterCard contracts impose 
strong penalties on them even if they 
try. Second, they point out that in 
many, if not most, retail environ-
ments, the merchant doesn’t have the 
practical ability to distinguish be-
tween a small bank or a large bank 
card at the point of sale. 

I had Wendy Chronister, whose fam-
ily owns a chain of gas stations in 
downstate Illinois, come to my office 
and talk about this. I have known her 
mom and dad a long time, and Wendy 
is running the business and running it 
well. She said: Senator, for goodness’ 
sake, when they put the plastic on the 
counter we take it. We need the sales. 
We are not going to argue with them 
about who issued the credit card or 
debit card. That just stands to reason. 
They are not going to ask them to put 
their debit cards away when they come 
to a cash register. They will lose sales 
and customers if they do it. 

Finally, the merchants make the ob-
servation that most customers only 
have one debit card, so if you want to 
make a sale, they are going to take 
that debit card. 

What I have tried to do with this let-
ter is to show that those on my side of 
this debate—the small businesses, the 
retail merchants, convenience stores, 
hotels, and restaurants across Amer-
ica—are trying to be reasonable. Had 
the credit card companies and major 
banks been reasonable on this issue, I 
never would have introduced this 
amendment. They refuse—refuse—to 
bargain with the retailers and mer-
chants. They said it was a ‘‘take it or 
leave it,’’ and they did it in the obscu-
rity of retail contracts and regulations 
which are almost impossible to work 
through. 

I think those who are asking for a 
delay and study of this issue should be 
called out for what they are asking. 
Every month they delay means cus-
tomers and consumers across America 
will pay over $1 billion more in these 
fees on debit cards—money taken away 
from retailers, taken away from small 
business, and taken away from our 
economy. When these small businesses 
have the advantage they can get under 
the Durbin amendment, they are going 
to be able to be more profitable, ex-
pand their businesses, and hire more 
people. How many times have we heard 
a speech on the floor that the key to 
economic recovery in America is small 
business. If you truly believe, then you 
cannot vote for this 21⁄2-year delay and 
study of this issue, if you truly believe 
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in small business. I think the issue is 
very clear. 

I urge my colleagues not to fall for 
this game the banks and card compa-
nies are playing. Don’t let them delay 
and derail the swipe fee reform con-
sumers need so badly. The Senate has 
already voted to establish a process for 
interchange reform. We should let that 
process continue and we should let the 
Federal Reserve issue their rules, 
which they are planning to do in just a 
matter of weeks, and I think at that 
time we will see that there is a reason-
able way to deal with this that doesn’t 
create a disadvantage for community 
banks and credit unions. 

(Mr. CARDIN assumed the chair.) 
f 

GAS PRICES 

Mr. DURBIN. Mr. President, accord-
ing to the U.S. Energy Information Ad-
ministration, the average price of gaso-
line is $3.96 a gallon nationwide. I have 
my own specially appointed monitor of 
gasoline prices in the State of Illinois: 
my wife. I called her yesterday morn-
ing and she said to me: Senator, it is 
up to $4.20 a gallon in Springfield. 
What are you going to do? So she put 
me on the spot. Since she is my No. 1 
constituent, I said: I will at least make 
a speech, and that is what I am going 
to do on the floor of the Senate. 

In my home State of Illinois, the 
price is well over $4 a gallon—not just 
in Springfield but statewide. Every 
time they go to the pump, families and 
small businesses feel the pinch. At the 
same time, the five largest oil compa-
nies in the country made $33.9 billion 
in profit between January and March 
of this year. ExxonMobil earned almost 
$11 billion in the first 3 months of this 
year—69 percent greater profits this 
year compared to last year. The high 
oil and gas prices are forcing many 
American families to make tough 
choices about what to forgo so they 
can fill the tank. 

It gets worse. While operating at sub-
stantial profits, oil companies will get 
an estimated $4 billion this year in 
Federal subsidies. Think about that. 
These companies making $11 billion in 
the first 3 months of the year are ask-
ing for Federal subsidies. We don’t 
have the money to subsidize them. In 
fact, we have to borrow. 

How do you pay for higher gas prices 
in America? You are going to pay it 
three ways. First, you pay at the pump, 
sometimes 80 or 90 bucks to fill your 
tank, even in Maryland. Secondly, you 
are going to pay when you pay your 
taxes because your tax dollars are 
going back to the oil companies to sub-
sidize their operations. 

But you are going to pay a third 
time. Do you know why? Because we 
have to borrow 40 cents for every $1 we 
spend in America and we borrow it pri-
marily from China and we have to pay 
China back with interest. So your chil-
dren and your grandchildren are going 
to pay interest on the money we bor-
rowed to provide a subsidy—an annual 

subsidy—of $4 billion to oil companies 
that are making recordbreaking prof-
its. 

What is wrong with this picture? Is 
there anybody left in this town who is 
willing to fight for families and small 
businesses that are getting nailed with 
these high gasoline prices? 

The interesting thing—and I know 
the Presiding Officer, who was a former 
Congressman from Maryland, knows 
what I am saying is accurate—there 
are rights of spring in America: the 
opening of the baseball season, the 
Easter egg hunts, seder dinners for our 
Jewish friends, and skyrocketing gaso-
line prices. Every single year, right be-
fore the summer vacation season, the 
oil companies raise gasoline prices at 
the pump, and politicians line up at 
microphones, such as this one, and beat 
the heck out of oil companies and talk 
about how fundamentally unfair it is 
and then we replay this movie next 
year—every year, year after year. 

For the oil companies, why do the 
prices go up? Any excuse will do. This 
year, it was Libya. Qadhafi is in trou-
ble. We are going to raise prices at the 
pump by 40 cents, 50 cents or $1. It 
turns out Libya is responsible for 
about 3 percent of the world’s oil sup-
ply, and even if there is an interruption 
of the supply from that place, most of 
their oil goes to Europe. But, as I said, 
any excuse will do when it comes to 
raising gasoline prices. 

Next week, we are going to take up a 
bill I support that would end these tax 
subsidies to big oil companies. Have 
you seen their advertising? These oil 
companies, such as ExxonMobil, that 
made $11 billion in the first 3 months of 
the year, say, if we cut their subsidies, 
they are going to raise gasoline prices 
even higher. Talk about being at the 
end of a gun here: Your money or your 
life. 

The Close Big Oil Tax Loopholes Act 
would end the special treatment given 
to several companies with leases in the 
Gulf of Mexico. These companies have 
been allowed to drill and pump oil 
without paying the Federal Govern-
ment for the oil they extracted. Ending 
the special treatment and tax breaks 
we give to oil companies will generate 
billions of dollars. We suggest—I sug-
gest—let’s take the money that is 
going to these highly profitable—rec-
ordbreaking profitable—oil companies 
and put it in to reduce the deficit. How 
about that for a start? Reduce the 
amount of money we are borrowing 
from China so we do not have to pay 
interest on it. 

This bill is not intended to punish 
the oil companies for turning a profit. 
But it certainly is not going to reward 
them with more taxpayers’ dollars. It 
simply asks large wealthy inter-
national companies—in an industry 
that has existed for over 100 years—to 
pay their fair share and no longer de-
pend on the government for a handout. 

Some of these tax breaks started al-
most 100 years ago. They were created 
to encourage companies to explore for 

oil. However, at $113 a barrel, how 
much more encouragement do these oil 
companies need? 

Domestic oil production, inciden-
tally—I hear about this all the time 
from some of the critics—domestic oil 
production in this country has been in-
creasing consistently since the year 
2008. Domestic production was 1.8 bil-
lion barrels in 2008. It was 2 billion bar-
rels in 2010. 

In 2004, about 60 percent of oil con-
sumption in America was from im-
ports, and imported oil as a percentage 
of consumption has dropped a little 
more each year. Last year, it dipped to 
50 percent—still too much, but the 
amount of imported oil has come down 
as domestic production has gone up. 

The United States is currently the 
third largest oil producer in the world 
behind Saudi Arabia and Russia. This 
is despite the fact that we have less 
than 2 percent of the world’s total 
proved oil reserves. 

Oil production, incidentally, has also 
been increasing on Federal lands and 
waters since 2008. 

Some of the critics are saying: You 
know why gas prices are up? They will 
not let the oil companies go out and 
drill in the Gulf of Mexico and other 
places. Shouldn’t we be careful about 
drilling in the Gulf of Mexico? I think 
so. BP taught us that lesson last year. 
But having said that, oil production 
has increased on Federal lands and wa-
ters since 2008. 

In the last 2 years, oil production 
from the Federal Outer Continental 
Shelf has increased by more than one- 
third—446 million barrels in 2008 to 
over 500 million barrels in 2009 and 
more than 600 million barrels in 2010. 

Oil production on Federal lands in-
creased 5 percent in 2010 over 2009. But 
greater domestic production of oil has 
not led to lower gasoline prices. We 
have higher gasoline prices. Drill baby 
drill is not the solution to rising gas 
prices in the short or long term. 

The United States consumes each 
year 25 percent of the oil that is pro-
duced in the world. We have the capac-
ity to produce 2 to 3 percent. We can-
not drill our way out of this challenge. 

Crude oil prices went up in February 
with the spread of political unrest in 
the Middle East and North Africa, even 
though domestic production in the 
United States was going up too. 

The oil industry has access to mil-
lions of acres of Federal land and 
water—land they have bought leases on 
and land they will not drill on. For 
them to argue the government is stop-
ping them from drilling, the obvious 
question is, So what about the land you 
currently have to drill on? Why aren’t 
you taking that lease land and putting 
it into production? 

Out of the 41 million acres under 
lease across the United States, the oil 
industry is only using 12 million acres 
for production. That leaves 29 million 
acres under lease to oil companies that 
are not being used today. 

Thirty-eight million offshore acres 
are currently under lease, but only 6.5 
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