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about the employing office’s veterans’ pref-
erence policies as they relate to appoint-
ments to covered positions, and shall de-
scribe the employing office’s procedures for
making such requests.

(c) Upon written request by an applicant
for a covered position, an employing office
shall provide the following information in
writing:

(1) the VEOA definition of veterans’ ‘‘pref-
erence eligible’ as set forth in 5 U.S.C. §2108
or any superseding legislation, providing the
actual, current definition in a manner de-
signed to be understood by applicants, along
with the statutory citation;

(2) the employing office’s veterans’ pref-
erence policy or a summary description of
the employing office’s veterans’ preference
policy as it relates to appointments to cov-
ered positions, including any procedures the
employing office shall use to identify pref-
erence eligible employees;

(3) the employing office may provide other
information to applicants regarding its vet-
erans’ preference policies and practices, but
is not required to do so by these regulations.

(d) Employing offices are also expected to
answer questions from applicants for covered
positions that are relevant and non-confiden-
tial concerning the employing office’s vet-
erans’ preference policies and practices.

SEC. 1.119. INFORMATION REGARDING VET-
ERANS’ PREFERENCE DETERMINA-
TIONS IN APPOINTMENTS.

Upon written request by an applicant for a
covered position, the employing office shall
promptly provide a written explanation of
the manner in which veterans’ preference
was applied in the employing office’s ap-
pointment decision regarding that applicant.
Such explanation shall include at a min-
imum:

(a) the employing office’s veterans’ pref-
erence policy or a summary description of
the employing office’s veterans’ preference
policy as it relates to appointments to cov-
ered positions; and

(b) a statement as to whether the applicant
is preference eligible and, if not, a brief
statement of the reasons for the employing
office’s determination that the applicant is
not preference eligible.

SEC. 1.120. DISSEMINATION OF VETERANS’ PREF-
ERENCE POLICIES TO COVERED EM-
PLOYEES.

(a) If an employing office that employs one
or more covered employees provides any
written guidance to such employees con-
cerning employee rights generally or reduc-
tions in force more specifically, such as in a
written employee policy, manual or hand-
book, such guidance must include informa-
tion concerning veterans’ preference under
the VEOA, as set forth in subsection (b) of
this regulation.

(b) Written guidances described in sub-
section (a) above shall include, at a min-
imum:

(1) the VEOA definition of veterans’ ‘‘pref-
erence eligible” as set forth in 5 U.S.C. §2108
or any superseding legislation, providing the
actual, current definition along with the
statutory citation;

(2) the employing office’s veterans’ pref-
erence policy or a summary description of
the employing office’s veterans’ preference
policy as it relates to reductions in force, in-
cluding the procedures the employing office
shall take to identify preference eligible em-
ployees.

(3) the employing office may provide other
information in its guidances regarding its
veterans’ preference policies and practices,
but is not required to do so by these regula-
tions.

(c) Employing offices are also expected to
answer questions from covered employees
that are relevant and non-confidential con-
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cerning the employing office’s veterans’ pref-

erence policies and practices.

SEC. 1.121. WRITTEN NOTICE PRIOR TO A REDUC-
TION IN FORCE.

(a) Except as provided under subsection (c),
a covered employee may not be released due
to a reduction in force, unless the covered
employee and the covered employee’s exclu-
sive representative for collective-bargaining
purposes (if any) are given written notice, in
conformance with the requirements of para-
graph (b), at least 60 days before the covered
employee is so released.

(b) Any notice under paragraph (a) shall in-
clude—

(1) the personnel action to be taken with
respect to the covered employee involved;

(2) the effective date of the action;

(3) a description of the procedures applica-
ble in identifying employees for release;

(4) the covered employee’s competitive
area;

(5) the covered employee’s eligibility for
veterans’ preference in retention and how
that preference eligibility was determined;

(6) the retention status and preference eli-
gibility of the other employees in the af-
fected position classifications or job classi-
fications within the covered employee’s com-
petitive area, by providing:

(A) a list of all covered employee(s) in the
covered employee’s position classification or
job classification and competitive area who
will be retained by the employing office,
identifying those employees by job title only
and stating whether each such employee is
preference eligible, and

(B) a list of all covered employee(s) in the
covered employee’s position classification or
job classification and competitive area who
will not be retained by the employing office,
identifying those employees by job title only
and stating whether each such employee is
preference eligible.

(7) a description of any appeal or other
rights which may be available.

(c) The director of the employing office
may, in writing, shorten the period of ad-
vance notice required under subsection (a),
with respect to a particular reduction in
force, if necessary because of circumstances
not reasonably foreseeable.

(d) No notice period may be shortened to
less than 30 days under this subsection.

———

AMENDMENTS SUBMITTED AND
PROPOSED

SA 4759. Mr. WICKER submitted an amend-
ment intended to be proposed to amendment
SA 4753 proposed by Mr. REID (for himself
and Mr. MCCONNELL) to the bill H.R. 4853, to
amend the Internal Revenue Code of 1986 to
extend the funding and expenditure author-
ity of the Airport and Airway Trust Fund, to
amend title 49, United States Code, to extend
authorizations for the airport improvement
program, and for other purposes; which was
ordered to lie on the table.

SA 4760. Mrs. GILLIBRAND (for Mr. AKAKA
(for himself, Ms. COLLINS, Mr. GRASSLEY, Mr.
LIEBERMAN, and Mr. VOINOVICH)) proposed an
amendment to the bill S. 372, to amend chap-
ter 23 of title 5, United States Code, to clar-
ify the disclosures of information protected
from prohibited personnel practices, require
a statement in nondisclosure policies, forms,
and agreements that such policies, forms,
and agreements conform with certain disclo-
sure protections, provide certain authority
for the Special Counsel, and for other pur-
poses.

SA 4761. Ms. LANDRIEU (for herself, Mr.
VITTER, and Mr. WICKER) submitted an
amendment intended to be proposed to
amendment SA 4753 proposed by Mr. REID
(for himself and Mr. MCCONNELL) to the bill
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H.R. 4853, to amend the Internal Revenue
Code of 1986 to extend the funding and ex-
penditure authority of the Airport and Air-
way Trust Fund, to amend title 49, United
States Code, to extend authorizations for the
airport improvement program, and for other
purposes; which was ordered to lie on the
table.

SA 4762. Ms. LANDRIEU (for herself, Mr.
VITTER, and Mr. WICKER) submitted an
amendment intended to be proposed to
amendment SA 4753 proposed by Mr. REID
(for himself and Mr. MCCONNELL) to the bill
H.R. 4853, supra; which was ordered to lie on
the table.

SA 4763. Mr. BROWN of Ohio (for himself
and Ms. STABENOW) submitted an amendment
intended to be proposed to amendment SA
4753 proposed by Mr. REID (for himself and
Mr. McCONNELL) to the bill H.R. 4853, supra;
which was ordered to lie on the table.

——————

TEXT OF AMENDMENTS

SA 4759. Mr. WICKER submitted an
amendment intended to be proposed to
amendment SA 4753 proposed by Mr.
REID (for himself and Mr. MCCONNELL)
to the bill H.R. 4853, to amend the In-
ternal Revenue Code of 1986 to extend
the funding and expenditure authority
of the Airport and Airway Trust Fund,
to amend title 49, United States Code,
to extend authorizations for the air-
port improvement program, and for
other purposes; which was ordered to
lie on the table; as follows:

At the end, add the following:

TITLE —OIL RECOVERY ZONE
SEC. 1. SHORT TITLE.

This title may be cited as the ‘‘Oil Recov-
ery Zone Act”.

SEC. 2. RECOVERY ZONE; GULF OIL SPILL.

For purposes of this title—

(1) RECOVERY ZONE.—The term ‘‘Recovery
Zone”’ means the following counties and par-
ishes under the unified Coast Guard com-
mand that responded to the Gulf oil spill:

(A) The counties of Escambia, Santa Rosa,
Okaloosa, Walton, Bay, Gulf, Franklin, and
Wakulla in the State of Florida.

(B) The counties of Mobile and Baldwin in
the State of Alabama.

(C) The counties of Hancock, Harrison, and
Jackson in the State of Mississippi.

(D) The parishes of Orleans, St. Tammany,
St. Bernard, Plaquemines, Jefferson,
Lafourche, Terrebonne, St. Mary, Iberia,
Vermilion, and Cameron in the State of Lou-
isiana.

(2) GULF OIL SPILL.—The term “Gulf oil
spill”’ means the discharge of oil by reason of
the explosion on, and sinking of, the mobile
offshore drilling unit Deepwater Horizon.
SEC. 3. NON-RECOGNITION OF INCOME FROM

INSURANCE PROCEEDS WHICH ARE
REINVESTED IN THE RECOVERY
ZONE.

(a) IN GENERAL.—For purposes of the Inter-
nal Revenue Code of 1986, amounts received
from any qualified Gulf oil spill payment
shall be recognized only to the extent that
the amount realized exceeds the qualified in-
vestments made by the taxpayer with re-
spect to such qualified Gulf oil spill pay-
ment.

(b) QUALIFIED GULF OIL SPILL PAYMENT.—
For purposes of this section, the term
“‘qualified Gulf oil spill payment’ means—

(1) any proceeds or payments from insur-
ance received in connection with the Gulf oil
spill, or

(2) any payment for damages attributable
to the Gulf oil spill under section 1002 of the
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0Oil Pollution Act of 1990 (33 U.S.C. 2702) or

from the Gulf Coast Claims Facility in con-

nection with the Gulf oil spill.

(c) QUALIFIED INVESTMENT.—For purposes
of this section—

(1) IN GENERAL.—The term ‘‘qualified in-
vestment’’ means, with respect to any quali-
fied Gulf oil spill payment, the sum of the
qualified recovery zone investments which
are made by the taxpayer before the date
which is 6 months after the later of—

(A) the date of the qualified Gulf oil spill
payment, or

(B) the date of the enactment of this Act.
In the case of any qualified recovery zone in-
vestment made with respect to a qualified
recovery zone trade or business described in
paragraph (3)(A), the preceding sentence
shall be applied by substituting ‘5 years’ for
‘6 months’.

(2) QUALIFIED RECOVERY ZONE INVEST-
MENT.—The term ‘‘qualified recovery zone in-
vestment’’ means sum of—

(A) amounts paid or incurred for tangible
property (to which section 168 of the Internal
Revenue Code of 1986 applies) acquired by
purchase (within the meaning of section
179(d)(2) of such Code) for use in the active
conduct of a qualified recovery zone trade or
business, plus

(B) amounts paid or incurred for start-up
expenditures (as defined in section 195(¢)) in
connection with a qualified recovery zone
trade or business.

(3) QUALIFIED RECOVERY ZONE TRADE OR
BUSINESS.—The term ‘‘qualified recovery
zone trade or business’ means—

(A) any commercial or charter fishing busi-
ness, or

(B) any hotel, lodging, recreation, enter-
tainment, or restaurant business located in
the recovery zone.

(d) REDUCTION IN BASIS.—For purposes of
section 1016 of the Internal Revenue Code of
1986, the basis in any qualified investment
shall be reduced (but not below zero) by the
amount of qualified gulf oil spill payments
not recognized under this section. The Sec-
retary of the Treasury shall issue guidance
providing for the allocation of the reduction
of basis among qualified investments.

SEC. 4. 5-YEAR NET OPERATING LOSS
CARRYBACK FOR CERTAIN OIL
SPILL-RELATED LOSSES.

(a) IN GENERAL.—For purposes of the Inter-
nal Revenue Code of 1986, in the case of a
taxpayer which has a qualified oil spill loss
(as defined in subsection (c)) for a taxable
year, such qualified oil spill loss shall be a
net operating loss carryback under section
172 of such Code to the elected number of
taxable years preceding the taxable year of
such loss.

(b) ELECTED NUMBER OF TAXABLE YEARS.—
For purposes of subsection (a), the elected
number of taxable years is any whole num-
ber elected by the taxpayer which is more
than 2 and less than 6.

(c) QUALIFIED OIL SPILL LOSSES.—For pur-
poses of this section—

(1) DEFINITION.—

(A) IN GENERAL.—Except as otherwise pro-
vided in this paragraph, the term ‘‘qualified
oil spill loss” means the lesser of—

(i) the excess of—

(I) the amount of losses in a taxable year
ending after April 20, 2010, and before Octo-
ber 1, 2011, incurred by any trade or business
operating in the recovery zone and attrib-
utable to the Gulf oil spill, over

(IT) amounts received during such taxable
year as payments for lost profits and earning
capacity under section 1002(b)(2)(E) of the Oil
Pollution Act of 1990 (33 U.S.C. 2702(b)(2)(E))
or from the Gulf Coast Claims Facility in
connection with the Gulf oil spill, or

(ii) the amount of the net operating loss
(as defined in section 172(c) of the Internal
Revenue Code of 1986) for such taxable year.
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(B) SAFE HARBOR FOR CERTAIN SMALL BUSI-
NESSES.—In the case of any taxpayer oper-
ating a trade or business in the recovery
zone the gross revenues of whom for any tax-
able year ending after April 20, 2010, and be-
fore October 1, 2011, do not exceed $5,000,000,
such term means the amount of the net oper-
ating loss (as so defined) of such business for
such taxable year.

(C) COORDINATION WITH QUALIFIED DISASTER
LOSSES.—Such term shall not include any
qualified disaster loss (as defined in section
172(j) of the Internal Revenue Code of 1986).

(2) COORDINATION WITH SUBSECTION (b)(2).—
For purposes of applying section 172(b)(2) of
such Code, a qualified oil spill loss for any
taxable year shall be treated in a manner
similar to the manner in which a specified li-
ability loss (as defined in section 172(f) of
such Code) is treated.

(3) ELECTION.—

(A) IN GENERAL.—ANy taxpayer entitled to
a carryback under subsection (a) from any
loss year may elect to have the carryback
period with respect to such loss year deter-
mined without regard to subsection (a).

(B) PROCEDURE.—Any election under sub-
section (a) or subparagraph (A) shall be made
in such manner as may be prescribed by the
Secretary and shall be made by the due date
(including extensions of time) for filing the
taxpayer’s return for the taxable year of the
net operating loss. Such election, once made
for any taxable year, shall be irrevocable for
such taxable year.

(d) CERTAIN TAXPAYERS EXCLUDED.—Sub-
section (a) shall not apply to any taxpayer
that, during calendar year 2010, owned, oper-
ated, or had a contract to operate the mobile
offshore drilling unit Deepwater Horizon.

(e) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as otherwise pro-
vided in this subsection, this section shall
apply to net operating losses (as so defined)
arising in taxable years ending after April 20,
2010.

(2) TRANSITION RULE.—In the case of a net
operating loss (as so defined) for a taxable
year ending before the date of the enactment
of this Act—

(A) notwithstanding subsection
(b)(LH(H)(1ii)(II) or (b)(3) of section 172 of the
Internal Revenue Code of 1986, any election
made under such subsections with respect to
such loss may be revoked before the applica-
ble date,

(B) any election made under subsection (a)
with respect to such loss shall (notwith-
standing such section) be treated as timely
made if made before the applicable date, and

(C) any application under section 6411(a) of

such Code with respect to such loss shall be
treated as timely filed if filed before the ap-
plicable date.
For purposes of this paragraph, the term
‘‘applicable date’” means the date which is 60
days after the date of the enactment of this
Act.

SA 4760. Mrs. GILLIBRAND (for Mr.
AKAKA (for himself, Ms. COLLINS, Mr.
GRASSLEY, Mr. LIEBERMAN, and Mr.
VOINOVICH)) proposed an amendment to
the bill S. 372, to amend chapter 23 of
title 5, United States Code, to clarify
the disclosures of information pro-
tected from prohibited personnel prac-
tices, require a statement in nondisclo-
sure policies, forms, and agreements
that such policies, forms, and agree-
ments conform with certain disclosure
protections, provide certain authority
for the Special Counsel, and for other
purposes; as follows:

In lieu of the matter proposed to be in-
serted, insert the following:
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SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Whistle-
blower Protection Enhancement Act of
2010.

TITLE I—PROTECTION OF CERTAIN DIS-
CLOSURES OF INFORMATION BY FED-
ERAL EMPLOYEES

SEC. 101. CLARIFICATION OF DISCLOSURES COV-

ERED.

(a) IN GENERAL.—Section 2302(b)(8) of title
5, United States Code, is amended—

(1) in subparagraph (A)(i)—

(A) by striking ‘‘a violation’ and inserting
“‘any violation’’; and

(B) by adding ‘‘except for an alleged viola-
tion that is a minor, inadvertent violation,
and occurs during the conscientious carrying
out of official duties,” after ‘‘regulation,’’;
and

(2) in subparagraph (B)(i)—

(A) by striking ‘‘a violation’ and inserting
“‘any violation (other than a violation of this
section)’’; and

(B) by adding ‘‘except for an alleged viola-
tion that is a minor, inadvertent violation,
and occurs during the conscientious carrying
out of official duties,” after regulation,”.

(b) PROHIBITED PERSONNEL PRACTICES
UNDER SECTION 2302(b)(9).—

(1) TECHNICAL AND CONFORMING AMEND-
MENTS.—Title 5, United States Code, is
amended in subsections (a)(3), (b)(4)(A), and
(b)(4)(B)(i) of section 1214, in subsections (a),
(e)1), and (i) of section 1221, and in sub-
section (a)(2)(C)(i) of section 2302, by insert-
ing ‘“‘or section 2302(b)(9) (A)@{), (B), (C), or
(D) after ‘‘section 2302(b)(8)” or ‘‘(b)(8)”
each place it appears.

(2) OTHER REFERENCES.—(A) Title 5, United
States Code, is amended in subsection
(b)(4)(B)(i) of section 1214 and in subsection
(e)(1) of section 1221, by inserting ‘‘or pro-
tected activity” after ‘‘disclosure” each
place it appears.

(B) Section 2302(b)(9) of title 5, United
States Code, is amended—

(i) by striking subparagraph (A)and insert-
ing the following:

‘“(A) the exercise of any appeal, complaint,
or grievance right granted by any law, rule,
or regulation—

‘(i) with regard to remedying a violation
of paragraph (8); or

‘(i) with regard to remedying a violation
of any other law, rule, or regulation;”’; and

(ii) in subparagraph (B), by inserting ‘(i)
or (ii)”’ after ‘‘subparagraph (A)”’.

(C) Section 2302 of title 5, United States
Code, is amended by adding at the end the
following:

“(f)(1) A disclosure shall not be excluded
from subsection (b)(8) because—

““(A) the disclosure was made to a person,
including a supervisor, who participated in
an activity that the employee or applicant
reasonably believed to be covered by sub-
section (b)(8)(A)(ii);

‘“(B) the disclosure revealed information
that had been previously disclosed;

‘(C) of the employee’s or applicant’s mo-
tive for making the disclosure;

‘(D) the disclosure was not made in writ-
ing;

‘“(E) the disclosure was made while the em-
ployee was off duty; or

“(F) of the amount of time which has
passed since the occurrence of the events de-
scribed in the disclosure.

‘(2) If a disclosure is made during the nor-
mal course of duties of an employee, the dis-
closure shall not be excluded from sub-
section (b)(8) if any employee who has au-
thority to take, direct others to take, rec-
ommend, or approve any personnel action
with respect to the employee making the dis-
closure, took, failed to take, or threatened
to take or fail to take a personnel action
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with respect to that employee in reprisal for
the disclosure.”.
SEC. 102. DEFINITIONAL AMENDMENTS.

Section 2302(a)(2) of title 5, United States
Code, is amended—

(1) in subparagraph (B)(i),
“and’’ at the end;

(2) in subparagraph (C)(iii), by striking the
period at the end and inserting ‘‘; and”’; and

(3) by adding at the end the following:

‘(D) ‘disclosure’ means a formal or infor-
mal communication or transmission, but
does not include a communication con-
cerning policy decisions that lawfully exer-
cise discretionary authority unless the em-
ployee or applicant providing the disclosure
reasonably believes that the disclosure evi-
dences—

‘(i) any violation of any law, rule, or regu-
lation, except for an alleged violation that is
a minor, inadvertent violation, and occurs
during the conscientious carrying out of offi-
cial duties; or

‘“(ii) gross mismanagement, a gross waste
of funds, an abuse of authority, or a substan-
tial and specific danger to public health or
safety.”.

SEC. 103. REBUTTABLE PRESUMPTION.

Section 2302(b) of title 5, United States
Code, is amended by amending the matter
following paragraph (12) to read as follows:
“This subsection shall not be construed to
authorize the withholding of information
from Congress or the taking of any personnel
action against an employee who discloses in-
formation to Congress. For purposes of para-
graph (8), any presumption relating to the
performance of a duty by an employee whose
conduct is the subject of a disclosure as de-
fined under subsection (a)(2)(D) may be re-
butted by substantial evidence. For purposes
of paragraph (8), a determination as to
whether an employee or applicant reason-
ably believes that such employee or appli-
cant has disclosed information that evi-
dences any violation of law, rule, regulation,
gross mismanagement, a gross waste of
funds, an abuse of authority, or a substantial
and specific danger to public health or safety
shall be made by determining whether a dis-
interested observer with knowledge of the es-
sential facts known to and readily ascertain-
able by the employee could reasonably con-
clude that the actions of the Government
evidence such violations, mismanagement,
waste, abuse, or danger.”’.

SEC. 104. PERSONNEL ACTIONS AND PROHIBITED
PERSONNEL PRACTICES.

(a) PERSONNEL ACTION.—Section
2302(a)(2)(A) of title 5, United States Code, is
amended—

(1) in clause (x), by striking ‘“‘and” after
the semicolon; and

(2) by redesignating clause (xi) as clause
(xii) and inserting after clause (x) the fol-
lowing:

‘“(xi) the implementation or enforcement
of any nondisclosure policy, form, or agree-
ment; and”.

(b) PROHIBITED PERSONNEL PRACTICE.—

(1) IN GENERAL.—Section 2302(b) of title 5,
United States Code, is amended—

(A) in paragraph (11), by striking ‘‘or” at
the end;

(B) in paragraph (12), by striking the pe-
riod and inserting ‘‘; or’’; and

(C) by inserting after paragraph (12) the
following:

‘(13) implement or enforce any nondisclo-
sure policy, form, or agreement, if such pol-
icy, form, or agreement does not contain the
following statement: ‘These provisions are
consistent with and do not supersede, con-
flict with, or otherwise alter the employee
obligations, rights, or liabilities created by
Executive Order 13526 (75 Fed. Reg. 707; relat-
ing to classified national security informa-

by striking
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tion), or any successor thereto; Executive
Order 12968 (60 Fed. Reg. 40245; relating to ac-
cess to classified information), or any suc-
cessor thereto; section 7211 of title 5, United
States Code (governing disclosures to Con-
gress); section 1034 of title 10, United States
Code (governing disclosure to Congress by
members of the military); section 2302(b)(8)
of title 5, United States Code (governing dis-
closures of illegality, waste, fraud, abuse, or
public health or safety threats); the Intel-
ligence Identities Protection Act of 1982 (50
U.S.C. 421 et seq.) (governing disclosures that
could expose confidential Government
agents); and the statutes which protect
against disclosures that could compromise
national security, including sections 641, 793,
794, 798, and 952 of title 18, United States
Code, and section 4(b) of the Subversive Ac-
tivities Control Act of 1950 (50 U.S.C. 783(b)).
The definitions, requirements, obligations,
rights, sanctions, and liabilities created by
such Executive order and such statutory pro-
visions are incorporated into this agreement
and are controlling.’”’.

(2) NONDISCLOSURE POLICY, FORM, OR AGREE-
MENT IN EFFECT BEFORE THE DATE OF ENACT-
MENT.—A nondisclosure policy, form, or
agreement that was in effect before the date
of enactment of this Act, but that does not
contain the statement required under sec-
tion 2302(b)(13) of title 5, United States Code,
(as added by this Act) for implementation or
enforcement—

(A) may be enforced with regard to a cur-
rent employee if the agency gives such em-
ployee notice of the statement; and

(B) may continue to be enforced after the
effective date of this Act with regard to a
former employee if the agency posts notice
of the statement on the agency website for
the 1-year period following that effective
date.

(c) RETALIATORY INVESTIGATIONS.—

(1) AGENCY INVESTIGATION.—Section 1214 of
title 5, United States Code, is amended by
adding at the end the following:

“(h) Any corrective action ordered under
this section to correct a prohibited personnel
practice may include fees, costs, or damages
reasonably incurred due to an agency inves-
tigation of the employee, if such investiga-
tion was commenced, expanded, or extended
in retaliation for the disclosure or protected
activity that formed the basis of the correc-
tive action.”.

(2) DAMAGES.—Section 1221(g) of title 5,
United States Code, is amended by adding at
the end the following:

“(4) Any corrective action ordered under
this section to correct a prohibited personnel
practice may include fees, costs, or damages
reasonably incurred due to an agency inves-
tigation of the employee, if such investiga-
tion was commenced, expanded, or extended
in retaliation for the disclosure or protected
activity that formed the basis of the correc-
tive action.”.

SEC. 105. EXCLUSION
PRESIDENT.

Section 2302(a)(2)(C) of title 5, United
States Code, is amended by striking clause
(ii) and inserting the following:

‘“(ii)(I) the Federal Bureau of Investiga-
tion, the Central Intelligence Agency, the
Defense Intelligence Agency, the National
Geospatial-Intelligence Agency, the National
Security Agency, the Office of the Director
of National Intelligence, and the National
Reconnaissance Office; and

‘“(IT) as determined by the President, any
executive agency or unit thereof the prin-
cipal function of which is the conduct of for-
eign intelligence or counterintelligence ac-
tivities, provided that the determination be
made prior to a personnel action; or’.

OF AGENCIES BY THE
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SEC. 106. DISCIPLINARY ACTION.

Section 1215(a)(3) of title 5, United States
Code, is amended to read as follows:

““(3)(A) A final order of the Board may im-
pose—

‘(i) disciplinary action consisting of re-
moval, reduction in grade, debarment from
Federal employment for a period not to ex-
ceed 5 years, suspension, or reprimand;

‘“(ii) an assessment of a civil penalty not to
exceed $1,000; or

‘‘(iii) any combination of disciplinary ac-
tions described under clause (i) and an as-
sessment described under clause (ii).

‘“(B) In any case brought under paragraph
(1) in which the Board finds that an em-
ployee has committed a prohibited personnel
practice under section 2302(b)(8), or 2302(b)(9)
(A)@{), (B), (C), or (D), the Board may impose
disciplinary action if the Board finds that
the activity protected under section
2302(b)(8), or 2302(b)(9) (A)(), (B), (C), or (D)
was a significant motivating factor, even if
other factors also motivated the decision, for
the employee’s decision to take, fail to take,
or threaten to take or fail to take a per-
sonnel action, unless that employee dem-
onstrates, by preponderance of evidence,
that the employee would have taken, failed
to take, or threatened to take or fail to take
the same personnel action, in the absence of
such protected activity.”.

SEC. 107. REMEDIES.

(a) ATTORNEY FEES.—Section 1204(m)(1) of
title 5, United States Code, is amended by
striking ‘‘agency involved” and inserting
‘“‘agency where the prevailing party was em-
ployed or had applied for employment at the
time of the events giving rise to the case”.

(b) DAMAGES.—Sections 1214(g)(2) and
1221(g)(1)(A)(ii) of title 5, United States Code,
are amended by striking all after ‘‘travel ex-
penses,” and inserting ‘‘any other reasonable
and foreseeable consequential damages, and
compensatory damages (including interest,
reasonable expert witness fees, and costs).”
each place it appears.

SEC. 108. JUDICIAL REVIEW.

(a) IN GENERAL.—Section 7703(b) of title 5,
United States Code, is amended by striking
the matter preceding paragraph (2) and in-
serting the following:

“(b)(1)(A) Except as provided in subpara-
graph (B) and paragraph (2) of this sub-
section, a petition to review a final order or
final decision of the Board shall be filed in
the United States Court of Appeals for the
Federal Circuit. Notwithstanding any other
provision of law, any petition for review
shall be filed within 60 days after the Board
issues notice of the final order or decision of
the Board.

‘(B) During the 5-year period beginning on
the effective date of the Whistleblower Pro-
tection Enhancement Act of 2010, a petition
to review a final order or final decision of
the Board that raises no challenge to the
Board’s disposition of allegations of a pro-
hibited personnel practice described in sec-
tion 2302(b) other than practices described in
section 2302(b)(8), or 2302(b)(9) (A)({), (B), (O),
or (D) shall be filed in the United States
Court of Appeals for the Federal Circuit or
any court of appeals of competent jurisdic-
tion as provided under paragraph (2).”.

(b) REVIEW OBTAINED BY OFFICE OF PER-
SONNEL MANAGEMENT.—Section 7703(d) of
title 5, United States Code, is amended to
read as follows:

“(d)(1) Except as provided under paragraph
(2), this paragraph shall apply to any review
obtained by the Director of the Office of Per-
sonnel Management. The Director of the Of-
fice of Personnel Management may obtain
review of any final order or decision of the
Board by filing, within 60 days after the
Board issues notice of the final order or deci-
sion of the Board, a petition for judicial re-
view in the United States Court of Appeals
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for the Federal Circuit if the Director deter-

mines, in the discretion of the Director, that

the Board erred in interpreting a civil serv-
ice law, rule, or regulation affecting per-
sonnel management and that the Board’s de-

cision will have a substantial impact on a

civil service law, rule, regulation, or policy

directive. If the Director did not intervene in

a matter before the Board, the Director may

not petition for review of a Board decision

under this section unless the Director first
petitions the Board for a reconsideration of
its decision, and such petition is denied. In
addition to the named respondent, the Board
and all other parties to the proceedings be-
fore the Board shall have the right to appear
in the proceeding before the Court of Ap-
peals. The granting of the petition for judi-
cial review shall be at the discretion of the

Court of Appeals.

‘(2) During the 5-year period beginning on
the effective date of the Whistleblower Pro-
tection Enhancement Act of 2010, this para-
graph shall apply to any review obtained by
the Director of the Office of Personnel Man-
agement that raises no challenge to the
Board’s disposition of allegations of a pro-
hibited personnel practice described in sec-
tion 2302(b) other than practices described in
section 2302(b)(8), or 2302(b)(9) (A)(), (B), (C),
or (D). The Director of the Office of Per-
sonnel Management may obtain review of
any final order or decision of the Board by
filing, within 60 days after the Board issues
notice of the final order or decision of the
Board, a petition for judicial review in the
United States Court of Appeals for the Fed-
eral Circuit or any court of appeals of com-
petent jurisdiction as provided under sub-
section (b)(2) if the Director determines, in
the discretion of the Director, that the
Board erred in interpreting a civil service
law, rule, or regulation affecting personnel
management and that the Board’s decision
will have a substantial impact on a civil
service law, rule, regulation, or policy direc-
tive. If the Director did not intervene in a
matter before the Board, the Director may
not petition for review of a Board decision
under this section unless the Director first
petitions the Board for a reconsideration of
its decision, and such petition is denied. In
addition to the named respondent, the Board
and all other parties to the proceedings be-
fore the Board shall have the right to appear
in the proceeding before the court of appeals.
The granting of the petition for judicial re-
view shall be at the discretion of the court of
appeals.”.

SEC. 109. PROHIBITED PERSONNEL PRACTICES

AFFECTING THE TRANSPORTATION
SECURITY ADMINISTRATION.

(a) IN GENERAL.—Chapter 23 of title 5,
United States Code, is amended—

(1) by redesignating sections 2304 and 2305
as sections 2305 and 2306, respectively; and

(2) by inserting after section 2303 the fol-
lowing:

“§2304. Prohibited personnel practices affect-
ing the Transportation Security Adminis-
tration
‘“(a) IN GENERAL.—Notwithstanding any

other provision of law, any individual hold-

ing or applying for a position within the

Transportation Security Administration

shall be covered by—

‘(1) the provisions of section 2302(b) (1), (8),
and (9);

‘(2) any provision of law implementing
section 2302(b) (1), (8), or (9) by providing any
right or remedy available to an employee or
applicant for employment in the civil serv-
ice; and

‘““(3) any rule or regulation prescribed
under any provision of law referred to in
paragraph (1) or (2).

“(b) RULE OF CONSTRUCTION.—Nothing in
this section shall be construed to affect any
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rights, apart from those described in sub-
section (a), to which an individual described
in subsection (a) might otherwise be entitled
under law.”.
(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 23 of
title 5, United States Code, is amended by
striking the items relating to sections 2304
and 2305, respectively, and by inserting the
following:
¢“2304. Prohibited personnel practices affect-
ing the Transportation Secu-
rity Administration.

¢‘2305. Responsibility of the Government Ac-
countability Office.

¢¢2306. Coordination with certain other provi-
sions of law.”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of enactment of this section.

SEC. 110. DISCLOSURE OF CENSORSHIP RELATED
TO RESEARCH, ANALYSIS, OR TECH-
NICAL INFORMATION.

(a) DEFINITIONS.—In this subsection—

(1) the term ‘‘agency’ has the meaning
given under section 2302(a)(2)(C) of title 5,
United States Code;

(2) the term ‘‘applicant’” means an appli-
cant for a covered position;

(3) the term ‘‘censorship related to re-
search, analysis, or technical information”
means any effort to distort, misrepresent, or
suppress research, analysis, or technical in-
formation;

(4) the term ‘‘covered position’ has the
meaning given under section 2302(a)(2)(B) of
title 5, United States Code;

(5) the term ‘‘employee” means an em-
ployee in a covered position in an agency;
and

(6) the term ‘‘disclosure’ has the meaning
given under section 2302(a)(2)(D) of title 5,
United States Code.

(b) PROTECTED DISCLOSURE.—

(1) IN GENERAL.—Any disclosure of informa-
tion by an employee or applicant for employ-
ment that the employee or applicant reason-
ably believes is evidence of censorship re-
lated to research, analysis, or technical in-
formation—

(A) shall come within the protections of
section 2302(b)(8)(A) of title 5, United States
Code, if—

(i) the employee or applicant reasonably
believes that the censorship related to re-
search, analysis, or technical information is
or will cause—

(I) any violation of law, rule, or regulation,
except for an alleged violation that is a
minor, inadvertent violation, and occurs dur-
ing the conscientious carrying out of official
duties; or

(IT) gross mismanagement, a gross waste of
funds, an abuse of authority, or a substantial
and specific danger to public health or safe-
ty: and

(ii) such disclosure is not specifically pro-
hibited by law or such information is not
specifically required by Executive order to
be kept classified in the interest of national
defense or the conduct of foreign affairs; and

(B) shall come within the protections of
section 2302(b)(8)(B) of title 5, United States
Code, if—

(i) the employee or applicant reasonably
believes that the censorship related to re-
search, analysis, or technical information is
or will cause—

(I) any violation of law, rule, or regulation,
except for an alleged violation that is a
minor, inadvertent violation, and occurs dur-
ing the conscientious carrying out of official
duties; or

(IT) gross mismanagement, a gross waste of
funds, an abuse of authority, or a substantial
and specific danger to public health or safe-
ty: and
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(ii) the disclosure is made to the Special
Counsel, or to the Inspector General of an
agency or another person designated by the
head of the agency to receive such disclo-
sures, consistent with the protection of
sources and methods.

(2) DISCLOSURES NOT EXCLUDED.—A disclo-
sure shall not be excluded from paragraph (1)
for any reason described under section
2302(f)(1) or (2) of title 5, United States Code.

(3) RULE OF CONSTRUCTION.—Nothing in this
section shall be construed to imply any limi-
tation on the protections of employees and
applicants afforded by any other provision of
law, including protections with respect to
any disclosure of information believed to be
evidence of censorship related to research,
analysis, or technical information.

SEC. 111. CLARIFICATION OF WHISTLEBLOWER
RIGHTS FOR CRITICAL INFRASTRUC-
TURE INFORMATION.

Section 214(c) of the Homeland Security
Act of 2002 (6 U.S.C. 133(c)) is amended by
adding at the end the following: ‘“‘For pur-
poses of this section a permissible use of
independently obtained information includes
the disclosure of such information under sec-
tion 2302(b)(8) of title 5, United States
Code.”.

SEC. 112. ADVISING EMPLOYEES OF RIGHTS.

Section 2302(c) of title 5, United States
Code, is amended by inserting ‘‘, including
how to make a lawful disclosure of informa-
tion that is specifically required by law or
Executive order to be kept classified in the
interest of national defense or the conduct of
foreign affairs to the Special Counsel, the In-
spector General of an agency, Congress, or
other agency employee designated to receive
such disclosures’” after ‘‘chapter 12 of this
title”.

SEC. 113. SPECIAL COUNSEL AMICUS CURIAE AP-
PEARANCE.

Section 1212 of title 5, United States Code,
is amended by adding at the end the fol-
lowing:

““(h)(1) The Special Counsel is authorized
to appear as amicus curiae in any action
brought in a court of the United States re-
lated to any civil action brought in connec-
tion with section 2302(b) (8) or (9), or as oth-
erwise authorized by law. In any such action,
the Special Counsel is authorized to present
the views of the Special Counsel with respect
to compliance with section 2302(b) (8) or (9)
and the impact court decisions would have
on the enforcement of such provisions of law.

‘“(2) A court of the United States shall
grant the application of the Special Counsel
to appear in any such action for the purposes
described under subsection (a).”.

SEC. 114. SCOPE OF DUE PROCESS.

(a) SPECIAL COUNSEL.—Section
1214(b)(4)(B)(ii) of title 5, United States Code,
is amended by inserting ‘‘, after a finding
that a protected disclosure was a contrib-
uting factor,” after ‘‘ordered if”’.

(b) INDIVIDUAL ACTION.—Section 1221(e)(2)
of title 5, United States Code, is amended by
inserting ‘¢, after a finding that a protected
disclosure was a contributing factor,” after
“‘ordered if”’.

SEC. 115. NONDISCLOSURE POLICIES, FORMS,
AND AGREEMENTS.

(a) IN GENERAL.—

(1) REQUIREMENT.—Each agreement in
Standard Forms 312 and 4414 of the Govern-
ment and any other nondisclosure policy,
form, or agreement of the Government shall
contain the following statement: ‘““These re-
strictions are consistent with and do not su-
persede, conflict with, or otherwise alter the
employee obligations, rights, or liabilities
created by Executive Order 13526 (75 Fed.
Reg. 707; relating to classified national secu-
rity information), or any successor thereto;
Executive Order 12968 (60 Fed. Reg. 40245; re-
lating to access to classified information), or
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any successor thereto; section 7211 of title 5,
United States Code (governing disclosures to
Congress); section 1034 of title 10, United
States Code (governing disclosure to Con-
gress by members of the military); section
2302(b)(8) of title 5, United States Code (gov-
erning disclosures of illegality, waste, fraud,
abuse, or public health or safety threats);
the Intelligence Identities Protection Act of
1982 (50 U.S.C. 421 et seq.) (governing disclo-
sures that could expose confidential Govern-
ment agents); and the statutes which protect
against disclosure that may compromise the
national security, including sections 641, 793,
794, 798, and 952 of title 18, United States
Code, and section 4(b) of the Subversive Ac-
tivities Act of 1950 (50 U.S.C. 783(b)). The
definitions, requirements, obligations,
rights, sanctions, and liabilities created by
such Executive order and such statutory pro-
visions are incorporated into this agreement
and are controlling.”.

(2) ENFORCEABILITY.—

(A) IN GENERAL.—AnNy nondisclosure policy,
form, or agreement described under para-
graph (1) that does not contain the state-
ment required under paragraph (1) may not
be implemented or enforced to the extent
such policy, form, or agreement is incon-
sistent with that statement.

(B) NONDISCLOSURE POLICY, FORM, OR
AGREEMENT IN EFFECT BEFORE THE DATE OF
ENACTMENT.—A nondisclosure policy, form,
or agreement that was in effect before the
date of enactment of this Act, but that does
not contain the statement required under
paragraph (1)—

(i) may be enforced with regard to a cur-
rent employee if the agency gives such em-
ployee notice of the statement; and

(ii) may continue to be enforced after the
effective date of this Act with regard to a
former employee if the agency posts notice
of the statement on the agency website for
the 1-year period following that effective
date.

(b) PERSONS OTHER THAN GOVERNMENT EM-
PLOYEES.—Notwithstanding subsection (a), a
nondisclosure policy, form, or agreement
that is to be executed by a person connected
with the conduct of an intelligence or intel-
ligence-related activity, other than an em-
ployee or officer of the United States Gov-
ernment, may contain provisions appropriate
to the particular activity for which such doc-
ument is to be used. Such policy, form, or
agreement shall, at a minimum, require that
the person will not disclose any classified in-
formation received in the course of such ac-
tivity unless specifically authorized to do so
by the United States Government. Such non-
disclosure policy, form, or agreement shall
also make it clear that such forms do not bar
disclosures to Congress or to an authorized
official of an executive agency or the Depart-
ment of Justice that are essential to report-
ing a substantial violation of law, consistent
with the protection of sources and methods.
SEC. 116. REPORTING REQUIREMENTS.

(a) GOVERNMENT ACCOUNTABILITY OFFICE.—

(1) REPORT.—Not later than 40 months
after the date of enactment of this Act, the
Comptroller General shall submit a report to
the Committee on Homeland Security and
Governmental Affairs of the Senate and the
Committee on Oversight and Government
Reform of the House of Representatives on
the implementation of this title.

(2) CONTENTS.—The report under this para-
graph shall include—

(A) an analysis of any changes in the num-
ber of cases filed with the United States
Merit Systems Protection Board alleging
violations of section 2302(b) (8) or (9) of title
5, United States Code, since the effective
date of this Act;

(B) the outcome of the cases described
under subparagraph (A), including whether

CONGRESSIONAL RECORD — SENATE

or not the United States Merit Systems Pro-
tection Board, the Federal Circuit Court of
Appeals, or any other court determined the
allegations to be frivolous or malicious;

(C) an analysis of the outcome of cases de-
scribed under subparagraph (A) that were de-
cided by a United States District Court and
the impact the process has on the Merit Sys-
tems Protection Board and the Federal court
system; and

(D) any other matter as determined by the
Comptroller General.

(b) MERIT SYSTEMS PROTECTION BOARD.—

(1) IN GENERAL.—Each report submitted an-
nually by the Merit Systems Protection
Board under section 1116 of title 31, United
States Code, shall, with respect to the period
covered by such report, include as an adden-
dum the following:

(A) Information relating to the outcome of
cases decided during the applicable year of
the report in which violations of section
2302(b) (8) or (9) (A)({), (B)d), (C), or (D) of
title 5, United States Code, were alleged.

(B) The number of such cases filed in the
regional and field offices, the number of peti-
tions for review filed in such cases, and the
outcomes of such cases.

(2) FIRST REPORT.—The first report de-
scribed under paragraph (1) submitted after
the date of enactment of this Act shall in-
clude an addendum required under that sub-
paragraph that covers the period beginning
on January 1, 2009 through the end of the fis-
cal year 2009.

SEC. 117. ALTERNATIVE REVIEW.

(a) IN GENERAL.—Section 1221 of title 5,
United States Code, is amended by adding at
the end the following:

‘“(kK)(1) In this subsection, the term ‘appro-
priate United States district court’, as used
with respect to an alleged prohibited per-
sonnel practice, means the United States dis-
trict court for the judicial district in
which—

‘“(A) the prohibited personnel practice is
alleged to have been committed; or

‘“(B) the employee, former employee, or ap-
plicant for employment allegedly affected by
such practice resides.

‘“(2)(A) An employee, former employee, or
applicant for employment in any case to
which paragraph (3) or (4) applies may file an
action at law or equity for de novo review in
the appropriate United States district court
in accordance with this subsection.

‘(B) Upon initiation of any action under
subparagraph (A), the Board shall stay any
other claims of such employee, former em-
ployee, or applicant pending before the
Board at that time which arise out of the
same set of operative facts. Such claims
shall be stayed pending completion of the ac-
tion filed under subparagraph (A) before the
appropriate United States district court and
any associated appellate review.

‘“(3) This paragraph applies in any case in
which—

‘“(A) an employee, former employee, or ap-
plicant for employment—

‘(i) seeks corrective action from the Merit
Systems Protection Board under section
1221(a) based on an alleged prohibited per-
sonnel practice described in section 2302(b)
(8) or (9) (A){), (B), (C), or (D) for which the
associated personnel action is an action cov-
ered under section 7512 or 7542; or

‘‘(i1) files an appeal under section 7701(a)
alleging as an affirmative defense the com-
mission of a prohibited personnel practice
described in section 2302(b) (8) or (9) (A)@),
(B), (C), or (D) for which the associated per-
sonnel action is an action covered under sec-
tion 7512 or 7542;

‘“(B) no final order or decision is issued by
the Board within 270 days after the date on
which a request for that corrective action or
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appeal has been duly submitted, unless the
Board determines that the employee, former
employee, or applicant for employment en-
gaged in conduct intended to delay the
issuance of a final order or decision by the
Board; and

‘(C) such employee, former employee, or
applicant provides written notice to the
Board of filing an action under this sub-
section before the filing of that action.

‘‘(4) This paragraph applies in any case in
which—

‘“(A) an employee, former employee, or ap-
plicant for employment —

‘‘(i) seeks corrective action from the Merit
Systems Protection Board under section
1221(a) based on an alleged prohibited per-
sonnel practice described in section 2302(b)
(8) or (9) (A)({), (B), (C), or (D) for which the
associated personnel action is an action cov-
ered under section 7512 or 7542; or

‘“(ii) files an appeal under section 7701(a)(1)
alleging as an affirmative defense the com-
mission of a prohibited personnel practice
described in section 2302(b) (8) or (9) (A)(@),
(B), (C), or (D) for which the associated per-
sonnel action is an action covered under sec-
tion 7512 or 7542;

‘“(B)(1) within 30 days after the date on
which the request for corrective action or
appeal was duly submitted, such employee,
former employee, or applicant for employ-
ment files a motion requesting a certifi-
cation consistent with subparagraph (C) to
the Board, any administrative law judge ap-
pointed by the Board under section 3105 of
this title and assigned to the case, or any
employee of the Board designated by the
Board and assigned to the case; and

‘(i) such employee has not previously
filed a motion under clause (i) related to
that request for corrective action; and

‘“(C) the Board, any administrative law
judge appointed by the Board under section
3105 of this title and assigned to the case, or
any employee of the Board designated by the
Board and assigned to the case certifies
that—

(i) under the standard applicable to the re-
view of motions to dismiss under rule 12(b)(6)
of the Federal Rules of Civil Procedure, in-
cluding rule 12(d), the request for corrective
action (including any allegation made with
the motion under subparagraph (B)) would
not be subject to dismissal; and

““(ii)(I) the Board is not likely to dispose of
the case within 270 days after the date on
which a request for that corrective action
has been duly submitted; or

¢“(IT) the case—

‘‘(aa) consists of multiple claims;

‘““(bb) requires complex or extensive dis-
covery;

‘‘(ce) arises out of the same set of opera-
tive facts as any civil action against the
Government filed by the employee, former
employee, or applicant pending in a Federal
court; or

‘‘(dd) involves a novel question of law.

‘‘(5) The Board shall grant or deny any mo-
tion requesting a certification described
under paragraph (4)(ii) within 90 days after
the submission of such motion and the Board
may not issue a decision on the merits of a
request for corrective action within 15 days
after granting or denying a motion request-
ing certification.

““(6)(A) Any decision of the Board, any ad-
ministrative law judge appointed by the
Board under section 3105 of this title and as-
signed to the case, or any employee of the
Board designated by the Board and assigned
to the case to grant or deny a certification
described under paragraph (4)(ii) shall be re-
viewed on appeal of a final order or decision
of the Board under section 7703 only if—

‘(i) a motion requesting a certification
was denied; and
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‘‘(ii) the reviewing court vacates the deci-
sion of the Board on the merits of the claim
under the standards set forth in section
7703(c).

‘“(B) The decision to deny the certification
shall be overturned by the reviewing court,
and an order granting certification shall be
issued by the reviewing court, if such deci-
sion is found to be arbitrary, capricious, or
an abuse of discretion.

‘(C) The reviewing court’s decision shall
not be considered evidence of any determina-
tion by the Board, any administrative law
judge appointed by the Board under section
3105 of this title, or any employee of the
Board designated by the Board on the merits
of the underlying allegations during the
course of any action at law or equity for de
novo review in the appropriate United States
district court in accordance with this sub-
section.

“(7) In any action filed under this sub-
section—

‘“(A) the district court shall have jurisdic-
tion without regard to the amount in con-
troversy;

‘“(B) at the request of either party, such
action shall be tried by the court with a
jury;

‘(C) the court—

‘(i) subject to clause (iii), shall apply the
standards set forth in subsection (e); and

‘(i) may award any relief which the court
considers appropriate under subsection (g),
except—

“(I) relief for compensatory damages may
not exceed $300,000; and

“(II) relief may not include punitive dam-
ages; and

‘“(iii) notwithstanding subsection (e)(2),
may not order relief if the agency dem-
onstrates by a preponderance of the evidence
that the agency would have taken the same
personnel action in the absence of such dis-
closure; and

‘(D) the Special Counsel may not rep-
resent the employee, former employee, or ap-
plicant for employment.

‘“(8) An appeal from a final decision of a
district court in an action under this sub-
section shall be taken to the Court of Ap-
peals for the Federal Circuit or any court of
appeals of competent jurisdiction.

‘(9) This subsection applies with respect to
any appeal, petition, or other request for
corrective action duly submitted to the
Board, whether under section 1214(b)(2), the
preceding provisions of this section, section
7513(d), section 7701, or any otherwise appli-
cable provisions of law, rule, or regulation.”.

(b) SUNSET.—

(1) IN GENERAL.—Except as provided under
paragraph (2), the amendments made by this
section shall cease to have effect 5 years
after the effective date of this Act.

(2) PENDING CLAIMS.—The amendments
made by this section shall continue to apply
with respect to any claim pending before the
Board on the last day of the 5-year period de-
scribed under paragraph (1).

SEC. 118. MERIT SYSTEMS PROTECTION BOARD
SUMMARY JUDGMENT.

(a) IN GENERAL.—Section 1204(b) of title 5,
United States Code, is amended—

(1) by redesignating paragraph (3) as para-
graph (4);

(2) by inserting after paragraph (2) the fol-
lowing:

“(3) With respect to a request for correc-
tive action based on an alleged prohibited
personnel practice described in section
2302(b) (8) or (9) (A){), (B), (C), or (D) for
which the associated personnel action is an
action covered under section 7512 or 7542, the
Board, any administrative law judge ap-
pointed by the Board under section 3105 of
this title, or any employee of the Board des-
ignated by the Board may, with respect to
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any party, grant a motion for summary judg-
ment when the Board or the administrative
law judge determines that there is no gen-
uine issue as to any material fact and that
the moving party is entitled to a judgment
as a matter of law.”.

(b) SUNSET.—

(1) IN GENERAL.—Except as provided under
paragraph (2), the amendments made by this
section shall cease to have effect 5 years
after the effective date of this Act.

(2) PENDING CLAIMS.—The amendments
made by this section shall continue to apply
with respect to any claim pending before the
Board on the last day of the 5-year period de-
scribed under paragraph (1).

SEC. 119. DISCLOSURES OF CLASSIFIED INFOR-
MATION.

(a) PROHIBITED PERSONNEL PRACTICES.—
Section 2302(b)(8) of title 5, United States
Code, is amended—

(1) in subparagraph (A), by striking ‘‘or”’
after the semicolon;

(2) in subparagraph (B), by adding ‘‘or
after the semicolon; and

(3) by adding at the end the following:

“(C) any communication that complies
with subsection (a)(1), (d), or (h) of section
8H of the Inspector General Act of 1978 (5
U.S.C. App);”’.

(b) INSPECTOR GENERAL ACT OF 1978.—Sec-
tion 8H of the Inspector General Act of 1978
(5 U.S.C. App) is amended—

(1) in subsection (a)(1), by adding at the
end the following:

‘(D) An employee of any agency, as that
term is defined under section 2302(a)(2)(C) of
title 5, United States Code, who intends to
report to Congress a complaint or informa-
tion with respect to an urgent concern may
report the complaint or information to the
Inspector General (or designee) of the agency
of which that employee is employed.”’;

(2) in subsection (c¢), by striking ‘‘intel-
ligence committees’” and inserting ‘‘appro-
priate committees’’;

(3) in subsection (d)—

(A) in paragraph (1), by striking ‘‘either or
both of the intelligence committees’ and in-
serting ‘‘any of the appropriate commit-
tees’’; and

(B) in paragraphs (2) and (3), by striking
‘“‘intelligence committees’ each place that
term appears and inserting ‘‘appropriate
committees’’;

(4) in subsection (h)—

(A) in paragraph (1)—

(i) in subparagraph (A), by striking ‘‘intel-
ligence’’; and

(ii) in subparagraph (B), by inserting ‘or
an activity involving classified information”
after ‘‘an intelligence activity’’; and

(B) by striking paragraph (2), and inserting
the following:

‘“(2) The term ‘appropriate committees’
means the Permanent Select Committee on
Intelligence of the House of Representatives
and the Select Committee on Intelligence of
the Senate, except that with respect to dis-
closures made by employees described in
subsection (a)(1)(D), the term ‘appropriate
committees’ means the committees of appro-
priate jurisdiction.”.

SEC. 120. WHISTLEBLOWER PROTECTION
BUDSMAN.

(a) IN GENERAL.—Section 3 of the Inspector
General Act of 1978 (6 U.S.C. App.) is amend-
ed by striking subsection (d) and inserting
the following:

‘(d)(1) Each Inspector General shall, in ac-
cordance with applicable laws and regula-
tions governing the civil service—

““(A) appoint an Assistant Inspector Gen-
eral for Auditing who shall have the respon-
sibility for supervising the performance of
auditing activities relating to programs and
operations of the establishment;

i)

OM-
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‘(B) appoint an Assistant Inspector Gen-
eral for Investigations who shall have the re-
sponsibility for supervising the performance
of investigative activities relating to such
programs and operations; and

‘(C) designate a Whistleblower Protection
Ombudsman who shall educate agency em-
ployees—

‘(i) about prohibitions on retaliation for
protected disclosures; and

‘(ii) who have made or are contemplating
making a protected disclosure about the
rights and remedies against retaliation for
protected disclosures.

‘(2) The Whistleblower Protection Om-
budsman shall not act as a legal representa-
tive, agent, or advocate of the employee or
former employee.

‘“(3) For the purposes of this section, the
requirement of the designation of a Whistle-
blower Protection Ombudsman under para-
graph (1)(C) shall not apply to—

‘“(A) any agency that is an element of the
intelligence community (as defined in sec-
tion 3(4) of the National Security Act of 1947
(650 U.S.C. 401a(4))); or

‘“(B) as determined by the President, any
executive agency or unit thereof the prin-
cipal function of which is the conduct of for-
eign intelligence or counter intelligence ac-
tivities.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—Section 8D(j) of the Inspector Gen-
eral Act of 1978 (6 U.S.C. App.) is amended—

(1) by striking ‘‘section 3(d)(1)”’ and insert-
ing ‘“‘section 3(d)(1)(A)’’; and

(2) by striking ‘‘section 3(d)(2)”’ and insert-
ing ‘“‘section 3(d)(1)(B)”.

(c) SUNSET.—

(1) IN GENERAL.—The amendments made by
this section shall cease to have effect on the
date that is 5 years after the date of enact-
ment of this Act.

(2) RETURN TO PRIOR AUTHORITY.—Upon the
date described in paragraph (1), section 3(d)
and section 8D(j) of the Inspector General
Act of 1978 (b U.S.C. App.) shall read as such
sections read on the day before the date of
enactment of this Act.

TITLE II—INTELLIGENCE COMMUNITY

WHISTLEBLOWER PROTECTIONS
SEC. 201. PROTECTION OF INTELLIGENCE COM-
MUNITY WHISTLEBLOWERS.

(a) IN GENERAL.—Chapter 23 of title 5,
United States Code, is amended by inserting
after section 2303 the following:

“§2303A. Prohibited personnel practices in
the intelligence community

‘‘(a) DEFINITIONS.—In this section—

‘(1) the term ‘agency’ means an executive
department or independent establishment, as
defined under sections 101 and 104, that con-
tains an intelligence community element,
except the Federal Bureau of Investigation;

‘(2) the term ‘intelligence community ele-
ment’—

““(A) means—

‘(i) the Central Intelligence Agency, the
Defense Intelligence Agency, the National
Geospatial-Intelligence Agency, the National
Security Agency, the Office of the Director
of National Intelligence, and the National
Reconnaissance Office; and

‘(i) any executive agency or unit thereof
determined by the President under section
2302(a)(2)(C)(ii) of title 5, United States Code,
to have as its principal function the conduct
of foreign intelligence or counterintelligence
activities; and

‘“(B) does not include the Federal Bureau
of Investigation; and

‘(3) the term ‘personnel action’ means any
action described in clauses (i) through (x) of
section 2302(a)(2)(A) with respect to an em-
ployee in a position in an intelligence com-
munity element (other than a position of a
confidential, policy-determining, policy-
making, or policy-advocating character).
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“(b) IN GENERAL.—Any employee of an
agency who has authority to take, direct
others to take, recommend, or approve any
personnel action, shall not, with respect to
such authority, take or fail to take a per-
sonnel action with respect to any employee
of an intelligence community element as a
reprisal for a disclosure of information by
the employee to the Director of National In-
telligence (or an employee designated by the
Director of National Intelligence for such
purpose), or to the head of the employing
agency (or an employee designated by the
head of that agency for such purpose), which
the employee reasonably believes evi-
dences—

‘(1) a violation of any law, rule, or regula-
tion, except for an alleged violation that—

‘‘(A) is a minor, inadvertent violation; and

‘(B) occurs during the conscientious car-
rying out of official duties; or

“(2) mismanagement, a gross waste of
funds, an abuse of authority, or a substantial
and specific danger to public health or safe-
ty.
“(c) ENFORCEMENT.—The President shall
provide for the enforcement of this section in
a manner consistent with applicable provi-
sions of sections 1214 and 1221.

‘(d) EXISTING RIGHTS PRESERVED.—Noth-
ing in this section shall be construed to—

‘(1) preempt or preclude any employee, or
applicant for employment, at the Federal
Bureau of Investigation from exercising
rights currently provided under any other
law, rule, or regulation, including section
2303;

““(2) repeal section 2303; or

‘(3) provide the President or Director of
National Intelligence the authority to revise
regulations related to section 2303, codified
in part 27 of the Code of Federal Regula-
tions.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 23 of
title 5, United States Code, is amended by in-
serting after the item relating to section 2303
the following:
¢‘2303A. Prohibited personnel practices in the

intelligence community.”.
SEC. 202. REVIEW OF SECURITY CLEARANCE OR
ACCESS DETERMINATIONS.

(a) IN GENERAL.—Section 3001(b) of the In-
telligence Reform and Terrorism Prevention
Act of 2004 (50 U.S.C. 435b(b)) is amended—

(1) in the matter preceding paragraph (1),
by striking ‘‘Not” and inserting ‘‘Except as
otherwise provided, not’’;

(2) in paragraph (5),
after the semicolon;

(3) in paragraph (6), by striking the period
at the end and inserting ‘‘; and’’; and

(4) by inserting after paragraph (6) the fol-
lowing:

“(T) not later than 180 days after the date
of enactment of the Whistleblower Protec-
tion Enhancement Act of 2010—

‘““(A) developing policies and procedures
that permit, to the extent practicable, indi-
viduals who challenge in good faith a deter-
mination to suspend or revoke a security
clearance or access to classified information
to retain their government employment sta-
tus while such challenge is pending; and

‘(B) developing and implementing uniform
and consistent policies and procedures to en-
sure proper protections during the process
for denying, suspending, or revoking a secu-
rity clearance or access to classified infor-
mation, including the provision of a right to
appeal such a denial, suspension, or revoca-
tion, except that there shall be no appeal of
an agency’s suspension of a security clear-
ance or access determination for purposes of
conducting an investigation, if that suspen-
sion lasts no longer than 1 year or the head
of the agency certifies that a longer suspen-

by striking ‘‘and”’
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sion is needed before a final decision on de-
nial or revocation to prevent imminent harm
to the national security.

‘“Any limitation period applicable to an
agency appeal under paragraph (7) shall be
tolled until the head of the agency (or in the
case of any component of the Department of
Defense, the Secretary of Defense) deter-
mines, with the concurrence of the Director
of National Intelligence, that the policies
and procedures described in paragraph (7)
have been established for the agency or the
Director of National Intelligence promul-
gates the policies and procedures under para-
graph (7). The policies and procedures for ap-
peals developed under paragraph (7) shall be
comparable to the policies and procedures
pertaining to prohibited personnel practices
defined under section 2302(b)(8) of title 5,
United States Code, and provide—

““(A) for an independent and impartial fact-
finder;

‘(B) for notice and the opportunity to be
heard, including the opportunity to present
relevant evidence, including witness testi-
mony;

‘(C) that the employee or former employee
may be represented by counsel;

‘(D) that the employee or former employee
has a right to a decision based on the record
developed during the appeal;

‘“(E) that not more than 180 days shall pass
from the filing of the appeal to the report of
the impartial fact-finder to the agency head
or the designee of the agency head, unless—

‘(i) the employee and the agency con-
cerned agree to an extension; or

‘“(ii) the impartial fact-finder determines
in writing that a greater period of time is re-
quired in the interest of fairness or national
security;

“(F) for the use of information specifically
required by Executive order to be kept clas-
sified in the interest of national defense or
the conduct of foreign affairs in a manner
consistent with the interests of national se-
curity, including ex parte submissions if the
agency determines that the interests of na-
tional security so warrant; and

‘“(G) that the employee or former employee
shall have no right to compel the production
of information specifically required by Exec-
utive order to be kept classified in the inter-
est of national defense or the conduct of for-
eign affairs, except evidence necessary to es-
tablish that the employee made the disclo-
sure or communication such employee al-
leges was protected by subparagraphs (A),
(B), and (C) of subsection (j)(1).”.

(b) RETALIATORY REVOCATION OF SECURITY
CLEARANCES AND ACCESS DETERMINATIONS.—
Section 3001 of the Intelligence Reform and
Terrorism Prevention Act of 2004 (50 U.S.C.
435b) is amended by adding at the end the
following:

“(j) RETALIATORY REVOCATION OF SECURITY
CLEARANCES AND ACCESS DETERMINATIONS.—

‘(1) IN GENERAL.—Agency personnel with
authority over personnel security clearance
or access determinations shall not take or
fail to take, or threaten to take or fail to
take, any action with respect to any employ-
ee’s security clearance or access determina-
tion because of—

‘“(A) any disclosure of information to the
Director of National Intelligence (or an em-
ployee designated by the Director of Na-
tional Intelligence for such purpose) or the
head of the employing agency (or employee
designated by the head of that agency for
such purpose) by an employee that the em-
ployee reasonably believes evidences—

‘(i) a violation of any law, rule, or regula-
tion, except for an alleged violation that is a
minor, inadvertent violation, and occurs dur-
ing the conscientious carrying out of official
duties; or

December 10, 2010

‘‘(ii) gross mismanagement, a gross waste
of funds, an abuse of authority, or a substan-
tial and specific danger to public health or
safety;

‘“(B) any disclosure to the Inspector Gen-
eral of an agency or another employee des-
ignated by the head of the agency to receive
such disclosures, of information which the
employee reasonably believes evidences—

‘(i) a violation of any law, rule, or regula-
tion, except for an alleged violation that is a
minor, inadvertent violation, and occurs dur-
ing the conscientious carrying out of official
duties; or

‘“(ii) gross mismanagement, a gross waste
of funds, an abuse of authority, or a substan-
tial and specific danger to public health or
safety;

“(C) any communication that complies
with—

‘(i) subsection (a)(1), (d), or (h) of section
8H of the Inspector General Act of 1978 (5
U.S.C. App.);

‘‘(ii) subsection (d)(5)(A), (D), or (G) of sec-
tion 17 of the Central Intelligence Agency
Act of 1949 (50 U.S.C. 403q); or

“(iii) subsection (k)(5)(A), (D), or (G), of
section 103H of the National Security Act of
1947 (50 U.S.C. 403-3h);

‘(D) the exercise of any appeal, complaint,
or grievance right granted by any law, rule,
or regulation;

‘“(BE) testifying for or otherwise lawfully
assisting any individual in the exercise of
any right referred to in subparagraph (D); or

“(F) cooperating with or disclosing infor-
mation to the Inspector General of an agen-
cy, in accordance with applicable provisions
of law in connection with an audit, inspec-
tion, or investigation conducted by the In-
spector General,

if the actions described under subparagraphs
(D) through (F) do not result in the employee
or applicant unlawfully disclosing informa-
tion specifically required by Executive order
to be kept classified in the interest of na-
tional defense or the conduct of foreign af-
fairs.

‘“(2) RULE OF CONSTRUCTION.—Consistent
with the protection of sources and methods,
nothing in paragraph (1) shall be construed
to authorize the withholding of information
from the Congress or the taking of any per-
sonnel action against an employee who dis-
closes information to the Congress

¢“(3) DISCLOSURES.—

“‘(A) IN GENERAL.—A disclosure shall not be
excluded from paragraph (1) because—

‘(i) the disclosure was made to a person,
including a supervisor, who participated in
an activity that the employee reasonably be-
lieved to be covered by paragraph (1)(A)(i);

‘‘(ii) the disclosure revealed information
that had been previously disclosed;

‘‘(iii) of the employee’s motive for making
the disclosure;

‘“(iv) the disclosure was not made in writ-
ng;

““(v) the disclosure was made while the em-
ployee was off duty; or

‘“(vi) of the amount of time which has
passed since the occurrence of the events de-
scribed in the disclosure.

‘“(B) REPRISALS.—If a disclosure is made
during the normal course of duties of an em-
ployee, the disclosure shall not be excluded
from paragraph (1) if any employee who has
authority to take, direct others to take, rec-
ommend, or approve any personnel action
with respect to the employee making the dis-
closure, took, failed to take, or threatened
to take or fail to take a personnel action
with respect to that employee in reprisal for
the disclosure.

‘“(4) AGENCY ADJUDICATION.—

‘““(A) REMEDIAL PROCEDURE.—An employee
or former employee who believes that he or
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she has been subjected to a reprisal prohib-
ited by paragraph (1) of this subsection may,
within 90 days after the issuance of notice of
such decision, appeal that decision within
the agency of that employee or former em-
ployee through proceedings authorized by
paragraph (7) of subsection (a), except that
there shall be no appeal of an agency’s sus-
pension of a security clearance or access de-
termination for purposes of conducting an
investigation, if that suspension lasts not
longer than 1 year (or a longer period in ac-
cordance with a certification made under
subsection (b)(7)).

‘‘(B) CORRECTIVE ACTION.—If, in the course
of proceedings authorized under subpara-
graph (A), it is determined that the adverse
security clearance or access determination
violated paragraph (1) of this subsection, the
agency shall take specific corrective action
to return the employee or former employee,
as nearly as practicable and reasonable, to
the position such employee or former em-
ployee would have held had the violation not
occurred. Such corrective action shall in-
clude reasonable attorney’s fees and any
other reasonable costs incurred, and may in-
clude back pay and related benefits, travel
expenses, and compensatory damages not to
exceed $300,000.

“(C) CONTRIBUTING FACTOR.—In deter-
mining whether the adverse security clear-
ance or access determination violated para-
graph (1) of this subsection, the agency shall
find that paragraph (1) of this subsection was
violated if a disclosure described in para-
graph (1) was a contributing factor in the ad-
verse security clearance or access deter-
mination taken against the individual, un-
less the agency demonstrates by a prepon-
derance of the evidence that it would have
taken the same action in the absence of such
disclosure, giving the utmost deference to
the agency’s assessment of the particular
threat to the national security interests of
the United States in the instant matter.

‘“(6) APPELLATE REVIEW OF SECURITY CLEAR-
ANCE ACCESS DETERMINATIONS BY DIRECTOR OF
NATIONAL INTELLIGENCE.—

‘“(A) DEFINITION.—In this paragraph, the
term ‘Board’ means the appellate review
board established under section 204 of the
Whistleblower Protection Enhancement Act
of 2010.

‘(B) APPEAL.—Within 60 days after receiv-
ing notice of an adverse final agency deter-
mination under a proceeding under para-
graph (4), an employee or former employee
may appeal that determination to the Board.

‘““(C) POLICIES AND PROCEDURES.—The
Board, in consultation with the Attorney
General, Director of National Intelligence,
and the Secretary of Defense, shall develop
and implement policies and procedures for
adjudicating the appeals authorized by sub-
paragraph (B). The Director of National In-
telligence and Secretary of Defense shall
jointly approve any rules, regulations, or
guidance issued by the Board concerning the
procedures for the use or handling of classi-
fied information.

‘(D) REVIEW.—The Board’s review shall be
on the complete agency record, which shall
be made available to the Board. The Board
may not hear witnesses or admit additional
evidence. Any portions of the record that
were submitted ex parte during the agency
proceedings shall be submitted ex parte to
the Board.

‘“(E) FURTHER FACT-FINDING OR IMPROPER
DENIAL.—If the Board concludes that further
fact-finding is necessary or finds that the
agency improperly denied the employee or
former employee the opportunity to present
evidence that, if admitted, would have a sub-
stantial likelihood of altering the outcome,
the Board shall remand the matter to the
agency from which it originated for addi-
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tional proceedings in accordance with the
rules of procedure issued by the Board.

‘“(F) DE NOVO DETERMINATION.—The Board
shall make a de novo determination, based
on the entire record and under the standards
specified in paragraph (4), of whether the em-
ployee or former employee received an ad-
verse security clearance or access deter-
mination in violation of paragraph (1). In
considering the record, the Board may weigh
the evidence, judge the credibility of wit-
nesses, and determine controverted ques-
tions of fact. In doing so, the Board may con-
sider the prior fact-finder’s opportunity to
see and hear the witnesses.

“(G) ADVERSE SECURITY CLEARANCE OR AC-
CESS DETERMINATION.—If the Board finds that
the adverse security clearance or access de-
termination violated paragraph (1), it shall
then separately determine whether rein-
stating the security clearance or access de-
termination is clearly consistent with the
interests of national security, with any
doubt resolved in favor of national security,
under Executive Order 12968 (60 Fed. Reg.
40245; relating to access to classified infor-
mation) or any successor thereto (including
any adjudicative guidelines promulgated
under such orders) or any subsequent Execu-
tive order, regulation, or policy concerning
access to classified information.

‘“(H) REMEDIES.—

‘(i) CORRECTIVE ACTION.—If the Board finds
that the adverse security clearance or access
determination violated paragraph (1), it
shall order the agency head to take specific
corrective action to return the employee or
former employee, as nearly as practicable
and reasonable, to the position such em-
ployee or former employee would have held
had the violation not occurred. Such correc-
tive action shall include reasonable attor-
ney’s fees and any other reasonable costs in-
curred, and may include back pay and re-
lated benefits, travel expenses, and compen-
satory damages not to exceed $300,000. The
Board may recommend, but may not order,
reinstatement or hiring of a former em-
ployee. The Board may order that the former
employee be treated as though the employee
were transferring from the most recent posi-
tion held when seeking other positions with-
in the executive branch. Any corrective ac-
tion shall not include the reinstating of any
security clearance or access determination.
The agency head shall take the actions so or-
dered within 90 days, unless the Director of
National Intelligence, the Secretary of En-
ergy, or the Secretary of Defense, in the case
of any component of the Department of De-
fense, determines that doing so would endan-
ger national security.

¢“(i1) RECOMMENDED ACTION.—If the Board
finds that reinstating the employee or
former employee’s security clearance or ac-
cess determination is clearly consistent with
the interests of national security, it shall
recommend such action to the head of the
entity selected under subsection (b) and the
head of the affected agency.

¢“(I) CONGRESSIONAL NOTIFICATION.—

‘(i) ORDERS.—Consistent with the protec-
tion of sources and methods, at the time the
Board issues an order, the Chairperson of the
Board shall notify—

“(I) the Committee on Homeland Security
and Government Affairs of the Senate;

‘“(IT) the Select Committee on Intelligence
of the Senate;

‘“(IIT) the Committee on Oversight and
Government Reform of the House of Rep-
resentatives;

‘“(IV) the Permanent Select Committee on
Intelligence of the House of Representatives;
and

(V) the committees of the Senate and the
House of Representatives that have jurisdic-
tion over the employing agency, including in
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the case of a final order or decision of the
Defense Intelligence Agency, the National
Geospatial-Intelligence Agency, the National
Security Agency, or the National Reconnais-
sance Office, the Committee on Armed Serv-
ices of the Senate and the Committee on
Armed Services of the House of Representa-
tives.

‘(ii) RECOMMENDATIONS.—If the agency
head and the head of the entity selected
under subsection (b) do not follow the
Board’s recommendation to reinstate a
clearance, the head of the entity selected
under subsection (b) shall notify the com-
mittees described in subclauses (I) through
(V) of clause (i).

‘(6) JUDICIAL REVIEW.—Nothing in this sec-
tion shall be construed to permit or require
judicial review of any—

‘“(A) agency action under this section; or

‘“(B) action of the appellate review board
established under section 204 of the Whistle-
blower Protection Enhancement Act of 2010.

‘() PRIVATE CAUSE OF ACTION.—Nothing in
this section shall be construed to permit, au-
thorize, or require a private cause of action
to challenge the merits of a security clear-
ance determination.”.

(¢) ACCESS DETERMINATION DEFINED.—Sec-
tion 3001(a) of the Intelligence Reform and
Terrorism Prevention Act of 2004 (50 U.S.C.
435b(a)) is amended by adding at the end the
following:

‘(99 The term ‘access determination’
means the process for determining whether
an employee—

‘“(A) is eligible for access to classified in-
formation in accordance with Executive
Order 12968 (60 Fed. Reg. 40245; relating to ac-
cess to classified information), or any suc-
cessor thereto, and Executive Order 10865 (25
Fed. Reg. 1583; relating to safeguarding clas-
sified information with industry); and

““(B) possesses a need to know under that
Order.”.

(d) RULE OF CONSTRUCTION.—Nothing in
section 3001 of the Intelligence Reform and
Terrorism Prevention Act of 2004 (50 U.S.C.
435b), as amended by this Act, shall be con-
strued to require the repeal or replacement
of agency appeal procedures implementing
Executive Order 12968 (60 Fed. Reg. 40245; re-
lating to classified national security infor-
mation), or any successor thereto, and Exec-
utive Order 10865 (25 Fed. Reg. 1583; relating
to safeguarding classified information with
industry), or any successor thereto, that
meet the requirements of section 3001(b)(7) of
such Act, as so amended.

SEC. 203. REVISIONS RELATING TO THE INTEL-
LIGENCE COMMUNITY WHISTLE-
BLOWER PROTECTION ACT.

(a) IN GENERAL.—Section 8H of the Inspec-
tor General Act of 1978 (6 U.S.C. App.) is
amended—

(1) in subsection (b)—

(A) by inserting ‘(1) after ““(b)’’; and

(B) by adding at the end the following:

*“(2) If the head of an establishment deter-
mines that a complaint or information
transmitted under paragraph (1) would cre-
ate a conflict of interest for the head of the
establishment, the head of the establishment
shall return the complaint or information to
the Inspector General with that determina-
tion and the Inspector General shall make
the transmission to the Director of National
Intelligence. In such a case, the require-
ments of this section for the head of the es-
tablishment apply to the recipient of the In-
spector General’s transmission. The Director
of National Intelligence shall consult with
the members of the appellate review board
established under section 204 of the Whistle-
blower Protection Enhancement Review Act
of 2010 regarding all transmissions under this
paragraph.’’;

(2) by designating subsection (h) as sub-
section (i); and



S8806

(3) by inserting after subsection (g), the
following:

‘““(h) An individual who has submitted a
complaint or information to an Inspector
General under this section may notify any
member of Congress or congressional staff
member of the fact that such individual has
made a submission to that particular Inspec-
tor General, and of the date on which such
submission was made.”’.

(b) CENTRAL INTELLIGENCE AGENCY.—Sec-
tion 17(d)(5) of the Central Intelligence Agen-
cy Act of 1949 (50 U.S.C. 403q) is amended—

(1) in subparagraph (B)—

(A) by inserting ‘(i) after *“(B)”’; and

(B) by adding at the end the following:

‘“(ii) If the Director determines that a com-
plaint or information transmitted under
paragraph (1) would create a conflict of in-
terest for the Director, the Director shall re-
turn the complaint or information to the In-
spector General with that determination and
the Inspector General shall make the trans-
mission to the Director of National Intel-
ligence. In such a case the requirements of
this subsection for the Director apply to the
recipient of the Inspector General’s submis-
sion; and’’; and

(2) by adding at the end the following:

‘“(H) An individual who has submitted a
complaint or information to the Inspector
General under this section may notify any
member of Congress or congressional staff
member of the fact that such individual has
made a submission to the Inspector General,
and of the date on which such submission
was made.”’.

SEC. 204. REGULATIONS; REPORTING REQUIRE-
MENTS; NONAPPLICABILITY TO CER-
TAIN TERMINATIONS.

(a) DEFINITIONS.—In this section—

(1) the term ‘‘congressional oversight com-
mittees’” means the—

(A) the Committee on Homeland Security
and Government Affairs of the Senate;

(B) the Select Committee on Intelligence
of the Senate;

(C) the Committee on Oversight and Gov-
ernment Reform of the House of Representa-
tives; and

(D) the Permanent Select Committee on
Intelligence of the House of Representatives;
and

(2) the term ‘‘intelligence community ele-
ment’—

(A) means—

(i) the Central Intelligence Agency, the De-
fense Intelligence Agency, the National
Geospatial-Intelligence Agency, the National
Security Agency, the Office of the Director
of National Intelligence, and the National
Reconnaissance Office; and

(ii) any executive agency or unit thereof
determined by the President under section
2302(a)(2)(C)(ii) of title 5, United States Code,
to have as its principal function the conduct
of foreign intelligence or counterintelligence
activities; and

(B) does not include the Federal Bureau of
Investigation.

(b) REGULATIONS.—

(1) IN GENERAL.—The Director of National
Intelligence shall prescribe regulations to
ensure that a personnel action shall not be
taken against an employee of an intelligence
community element as a reprisal for any dis-
closure of information described in section
2303A(b) of title 5, United States Code, as
added by this Act.

(2) APPELLATE REVIEW BOARD.—Not later
than 180 days after the date of enactment of
this Act, the Director of National Intel-
ligence, in consultation with the Secretary
of Defense, the Attorney General, and the
heads of appropriate agencies, shall establish
an appellate review board that is broadly
representative of affected Departments and
agencies and is made up of individuals with
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expertise in merit systems principles and na-
tional security issues—

(A) to hear whistleblower appeals related
to security clearance access determinations
described in section 3001(j) of the Intel-
ligence Reform and Terrorism Prevention
Act of 2004 (50 U.S.C. 435b), as added by this
Act; and

(B) that shall include a subpanel that re-
flects the composition of the intelligence
committee, which shall be composed of intel-
ligence community elements and inspectors
general from intelligence community ele-
ments, for the purpose of hearing cases that
arise in elements of the intelligence commu-
nity.

(¢) REPORT ON THE STATUS OF IMPLEMENTA-
TION OF REGULATIONS.—Not later than 2
years after the date of enactment of this
Act, the Director of National Intelligence
shall submit a report on the status of the im-
plementation of the regulations promulgated
under subsection (b) to the congressional
oversight committees.

(d) NONAPPLICABILITY TO CERTAIN TERMI-
NATIONS.—Section 2303A of title 5, United
States Code, as added by this Act, and sec-
tion 3001 of the Intelligence Reform and Ter-
rorism Prevention Act of 2004 (50 U.S.C.
435b), as amended by this Act, shall not
apply to adverse security clearance or access
determinations if the affected employee is
concurrently terminated under—

(1) section 1609 of title 10, United States
Code;

(2) the authority of the Director of Na-
tional Intelligence under section 102A(m) of
the National Security Act of 1947 (50 U.S.C.
403-1(m)), if—

(A) the Director personally summarily ter-
minates the individual; and

(B) the Director—

(i) determines the termination to be in the
interest of the United States;

(ii) determines that the procedures pre-
scribed in other provisions of law that au-
thorize the termination of the employment
of such employee cannot be invoked in a
manner consistent with the national secu-
rity; and

(iii) not later than 5 days after such termi-
nation, notifies the congressional oversight
committees of the termination;

(3) the authority of the Director of the
Central Intelligence Agency under section
104A(e) of the National Security Act of 1947
(50 U.S.C. 403-4a(e)), if—

(A) the Director personally summarily ter-
minates the individual; and

(B) the Director—

(i) determines the termination to be in the
interest of the United States;

(ii) determines that the procedures pre-
scribed in other provisions of law that au-
thorize the termination of the employment
of such employee cannot be invoked in a
manner consistent with the national secu-
rity; and

(iii) not later than 5 days after such termi-
nation, notifies the congressional oversight
committees of the termination; or

(4) section 7532 of title 5, United States
Code, if—

(A) the agency head personally terminates
the individual; and

(B) the agency head—

(i) determines the termination to be in the
interest of the United States;

(ii) determines that the procedures pre-
scribed in other provisions of law that au-
thorize the termination of the employment
of such employee cannot be invoked in a
manner consistent with the national secu-
rity; and

(iii) not later than 5 days after such termi-
nation, notifies the congressional oversight
committees of the termination.
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TITLE III—SAVINGS CLAUSE; EFFECTIVE
DATE
SEC. 301. SAVINGS CLAUSE.

Nothing in this Act shall be construed to
imply any limitation on any protections af-
forded by any other provision of law to em-
ployees and applicants.

SEC. 302. EFFECTIVE DATE.

This Act shall take effect 30 days after the

date of enactment of this Act.

SA 4761. Ms. LANDRIEU (for herself,
Mr. VITTER, and Mr. WICKER) submitted
an amendment intended to be proposed
to amendment SA 4753 proposed by Mr.
REID (for himself and Mr. MCCONNELL)
to the bill H.R. 4853, to amend the In-
ternal Revenue Code of 1986 to extend
the funding and expenditure authority
of the Airport and Airway Trust Fund,
to amend title 49, United States Code,
to extend authorizations for the air-
port improvement program, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 72, line 4, strike 2012 and insert
€2013”.

SA 4762. Ms. LANDRIEU (for herself,
Mr. VITTER, and Mr. WICKER) submitted
an amendment intended to be proposed
to amendment SA 4753 proposed by Mr.
REID (for himself and Mr. MCCONNELL)
to the bill H.R. 4853, to amend the In-
ternal Revenue Code of 1986 to extend
the funding and expenditure authority
of the Airport and Airway Trust Fund,
to amend title 49, United States Code,
to extend authorizations for the air-
port improvement program, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 72, line 4, strike 2012 and insert
2013,

SA 4763. Mr. BROWN of Ohio (for
himself and Ms. STABENOW) submitted
an amendment intended to be proposed
to amendment SA 4753 proposed by Mr.
REID (for himself and Mr. MCCONNELL)
to the bill H.R. 4853, to amend the In-
ternal Revenue Code of 1986 to extend
the funding and expenditure authority
of the Airport and Airway Trust Fund,
to amend title 49, United States Code,
to extend authorizations for the air-
port improvement program, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 72, after line 26, add:

Subtitle E—Extension of Health Coverage

Improvement
SEC. 771. IMPROVEMENT OF THE AFFORDABILITY
OF THE CREDIT.

(a) IN GENERAL.—Section 35(a) is amended
by striking ‘‘January 1, 2011 and inserting
“January 1, 2012,

(b) CONFORMING AMENDMENT.—Section
7527(b) is amended by striking ‘‘January 1,
2011’ and inserting ‘‘January 1, 2012”°.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to coverage
months beginning after December 31, 2010.
SEC. 772. PAYMENT FOR THE MONTHLY PRE-

MIUMS PAID PRIOR TO COMMENCE-

MENT OF THE ADVANCE PAYMENTS
OF CREDIT.

(a) IN GENERAL.—Section 7527(e) is amend-
ed by striking ‘‘January 1, 2011 and insert-
ing “January 1, 2012”°.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to coverage
months beginning after December 31, 2010.
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SEC. 773. TAA RECIPIENTS NOT ENROLLED IN
TRAINING PROGRAMS ELIGIBLE FOR
CREDIT.

(a) IN GENERAL.—Section 35(c)(2)(B) is
amended by striking ‘“January 1, 2011 and
inserting ‘“‘January 1, 2012”°.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to coverage
months beginning after December 31, 2010.
SEC. 774. TAA PRE-CERTIFICATION PERIOD RULE

FOR PURPOSES OF DETERMINING
WHETHER THERE IS A 63-DAY LAPSE
IN CREDITABLE COVERAGE.

(a) TRC AMENDMENT.—Section 9801(c)(2)(D)
is amended by striking ‘‘January 1, 2011°° and
inserting ‘“‘January 1, 2012"".

(b) ERISA AMENDMENT.—Section
701(c)(2)(C) of the Employee Retirement In-
come Security Act of 1974 (29 TU.S.C.
1181(c)(2)(C)) is amended by striking ‘‘Janu-
ary 1, 2011 and inserting ‘‘January 1, 2012”.

(c) PHSA AMENDMENT.—Section
2701(c)(2)(C) of the Public Health Service Act
(42 U.S.C. 300gg(c)(2)(C)) is amended by strik-
ing ‘“‘January 1, 2011’ and inserting ‘‘January
1, 2012,

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to plan
years beginning after December 31, 2010.

SEC. 775. CONTINUED QUALIFICATION OF FAM-
ILY MEMBERS AFTER CERTAIN
EVENTS.

(a) IN GENERAL.—Section 35(g2)(9) is amend-
ed by striking ‘“‘January 1, 2011’ and insert-
ing ‘“‘January 1, 2012”.

(b) CONFORMING  AMENDMENT.—Section
173(f)(8) of the Workforce Investment Act of
1998 (29 U.S.C. 2918(f)(8)) is amended by strik-
ing “January 1, 2011’ and inserting ‘‘January
1, 2012,

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to months
beginning after December 31, 2010.

SEC. 776. EXTENSION OF COBRA BENEFITS FOR
CERTAIN TAA-ELIGIBLE INDIVID-
UALS AND PBGC RECIPIENTS.

(a) ERISA AMENDMENTS.—

(1) PBGC RECIPIENTS.—Section 602(2)(A)(V)
of the Employee Retirement Income Secu-
rity Act of 1974 (29 U.S.C. 1162(2)(A)(V)) is
amended by striking ‘“December 31, 2010’ and
inserting ‘‘December 31, 2011°°.

(2) TAA-ELIGIBLE INDIVIDUALS.—Section
602(2)(A)(vi) of such Act (29 TU.S.C.
1162(2)(A)(vi)) is amended by striking ‘‘De-
cember 31, 2010’ and inserting ‘‘December 31,
2011,

(b) IRC AMENDMENTS.—

1) PBGC RECIPIENTS.—Section
4980B(f)(2)(B)(1)(V) is amended by striking
“December 31, 2010 and inserting ‘‘Decem-
ber 31, 2011”°.

(2) TAA-ELIGIBLE INDIVIDUALS.—Section
4980B(£)(2)(B)()(VI) is amended by striking
“December 31, 2010 and inserting ‘‘Decem-
ber 31, 2011”°.

(c) PHSA AMENDMENTS.—Section
2202(2)(A)(iv) of the Public Health Service
Act (42 U.S.C. 300bb-2(2)(A)(iv)) is amended
by striking ‘‘December 31, 2010’ and insert-
ing ‘“December 31, 2011"°.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to periods of
coverage which would (without regard to the
amendments made by this section) end on or
after December 31, 2010.

SEC. 777. ADDITION OF COVERAGE THROUGH
VOLUNTARY EMPLOYEES’ BENE-
FICIARY ASSOCIATIONS.

(a) IN GENERAL.—Section 35(e)(1)(K) is
amended by striking ‘‘January 1, 2011 and
inserting ‘‘January 1, 2012".

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to coverage
months beginning after December 31, 2010.
SEC. 778. NOTICE REQUIREMENTS.

(a) IN GENERAL.—Section 7527(d)(2) is
amended by striking ‘“January 1, 2011 and
inserting ‘“‘January 1, 2012”°.

CONGRESSIONAL RECORD — SENATE

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to certifi-
cates issued after December 31, 2010.

———

EXECUTIVE SESSION

EXECUTIVE CALENDAR

Mrs. GILLIBRAND. Mr. President, 1
ask unanimous consent that the Sen-
ate proceed to executive session to con-
sider en bloc Calendar Nos. 1174, 1175,
1176, 1177, 1178, 1179, 1204, 1214, and all
nominations on the Secretary’s desk in
the Coast Guard and NOAA; that the
nominations be confirmed en bloc and
the motions to reconsider be laid upon
the table en bloc; that any statements
relating to the nominations be printed
in the RECORD; that the President be
immediately notified of the Senate’s
action, and the Senate then resume
legislative session.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The nominations considered and con-
firmed were as follows:

DEPARTMENT OF JUSTICE

Ripley Rand, of North Carolina, to be
United States Attorney for the Middle Dis-
trict of North Carolina for the term of four
years.

Charles M. Oberly III, of Delaware, to be
United States Attorney for the District of
Delaware for the term of four years.

William Conner Eldridge, of Arkansas, to
be United States Attorney for the Western
District of Arkansas for the term of four
years.

Frank Leon-Guerrero, of Guam, to be
United States Marshal for the District of
Guam and concurrently United States Mar-
shal for the District of the Northern Mariana
Islands for the term of four years.

Charles Thomas Weeks II, of Oklahoma, to
be United States Marshal for the Western
District of Oklahoma for the term of four
years.

Kenneth F. Bohac, of Illinois, to be United
States Marshal for the Central District of Il-
linois for the term of four years.

IN THE AIR FORCE

The following named officer for appoint-
ment in the United States Air Force to the
grade indicated while assigned to a position
of importance and responsibility under title
10, U.S.C., section 601:

To be general
Gen. Claude R. Kehler
IN THE COAST GUARD

The following named officers for appoint-
ment in the United States Coast Guard to
the grade indicated under title 14, U.S.C.,
section 271:

To be rear admiral (lower half)

Captain Bruce D. Baffer

Captain David R. Callahan

Captain Richard T. Gromlich
Captain Frederick J. Kenney
Captain Marshall B. Lytle

Captain Stephen P. Metruck

Captain Fred M. Midgette

NOMINATIONS PLACED ON THE SECRETARY’S
DESK
IN THE COAST GUARD

PN2216 COAST GUARD nominations (2) be-
ginning GREGORY J. HALL, and ending JO-
SEPH T. BENIN, which nominations were re-
ceived by the Senate and appeared in the
Congressional Record of September 23, 2010.

S8807

PN2217 COAST GUARD nomination of An-
drew C. Kirkpatrick, which was received by
the Senate and appeared in the Congres-
sional Record of September 23, 2010.

PN2266 COAST GUARD nominations (6) be-
ginning Julia A. Hein, and ending Susan L.
Subocz, which nominations were received by
the Senate and appeared in the Congres-
sional Record of September 29, 2010.

PN2267 COAST GUARD nominations (59)
beginning Thomas Allan, and ending Aylwyn
S. Young, which nominations were received
by the Senate and appeared in the Congres-
sional Record of September 29, 2010.

PN2355 COAST GUARD nominations (182)
beginning JOSEPH B. ABEYTA, and ending
DAVID K. YOUNG, which nominations were
received by the Senate and appeared in the
Congressional Record of November 18, 2010.

PN2356 COAST GUARD nominations (135)
beginning STEPHEN ADLER, and ending
SCOTT A. WOOLSEY, which nominations
were received by the Senate and appeared in
the Congressional Record of November 18,
2010.

NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION

PN2301 NATIONAL OCEANIC AND AT-
MOSPHERIC ADMINISTRATION nomina-
tions (12) beginning DENISE J. GRUCCIO,
and ending LINDSAY R. KURELJA, which
nominations were received by the Senate and
appeared in the Congressional Record of No-
vember 17, 2010.

——
LEGISLATIVE SESSION

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
turn to legislative session.

———

CAPTA REAUTHORIZATION ACT OF
2010

Mrs. GILLIBRAND. Mr. President, I
ask that the Chair lay before the Sen-
ate a message from the House of Rep-
resentatives with respect to S. 3817.

The PRESIDING OFFICER laid be-
fore the Senate the following message
from the House of Representatives.

Resolved, That the bill from the Senate (S.
3817) entitled ‘““‘An Act to amend the Child
Abuse Prevention and Treatment Act, the
Family Violence Prevention and Services
Act, the Child Abuse Prevention and Treat-
ment and Adoption Reform Act of 1978, and
the Abandoned Infants Assistance Act of 1988
to reauthorize the Acts, and for other pur-
poses’’, do pass with an amendment.

The amendment is printed in the
RECORD of December 8, 2010, at page H
8114.)

Mr. HARKIN. Mr. President, I want
to start by thanking my friend and col-
league Senator DoDD. Throughout his
career in the Senate, he has always
made it a priority to protect and sup-
port America’s children and families. I
am delighted to reauthorize the Child
Abuse Prevention and Treatment Act,
Family Violence Prevention and Serv-
ices Act, the Adoption Opportunity Act
and the Abandoned Infants Assistance
Act as we celebrate the congressional
legacy of the distinguished senior Sen-
ator from Connecticut. Children and
families will benefit from these and im-
provements in the system designed to
prevent and serve victims of child
abuse and neglect, as well as family,
domestic, and dating violence.
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