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This is not a serious exercise. All in-
dications are that they don’t intend to
have a real debate about one of the
most important issues we face. Any-
body who has been here for any period
of time knows that energy bills take at
least a couple of weeks. So it doesn’t
appear there is either the time or the
willingness on the other side to debate
this critical issue.

We would have liked to have had a
debate on ideas we have already of-
fered. Our energy bill would give the
President the ability to raise the li-
ability caps on economic damages done
by companies such as BP, without driv-
ing small independent oil producers out
of business.

It would lift the administration’s job-
killing moratorium on offshore drilling
as soon as new safety standards are
met—a moratorium that one senior
Gulf State Democrat says could cost
more jobs than the oilspill itself. How
can you have a serious energy debate
without addressing a problem that a
leading Gulf State Democrat said is
costing more jobs than the oilspill
itself?

Our bill has a true bipartisan com-
mission—with subpoena power—to in-
vestigate the oilspill, rather than the
President’s antidrilling commission.

Importantly, it also takes good ideas
from Democrats, including Senator
BINGAMAN’s idea for much needed re-
form at MMS. Surely, we can all agree
that this administration’s oversight at
MMS is in need of major reform.

Our bill includes revenue sharing for
coastal States that allow offshore drill-
ing to help them prepare for and deal
with disasters such as the one we have
right now in the gulf.

We have our own ideas, we have some
of their ideas, and our bill doesn’t kill
jobs; it doesn’t put a moratorium on
production.

We are not interested in yet another
debate about a Democratic bill in
which the prerequisite is killing more
jobs.

Our bill would address this crisis at
hand. Their bill would use the crisis to
stifle business and Kkill jobs in a region
that is in desperate need of jobs.

It was my hope we could have a real
debate about energy. Clearly, the ma-
jority—at least so far—isn’t interested
in that debate.

Mr. President, I suggest the absence
of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Ms. MURKOWSKI. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
BEGICH). Without objection, it is so or-
dered.

————
ENERGY REGULATIONS

Ms. MURKOWSKI. Mr. President, it
has now been 99 days since the Deep-
water Horizon drill rig caught fire and
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sank to the ocean floor. That inci-
dent—and the millions of barrels of oil
that have spilled into the Gulf of Mex-
ico since it began—has made it abso-
lutely clear that our Nation’s offshore
energy regulations need to be re-
formed. Even in a Congress as deeply
and bitterly divided as this one, the
fact that we are living through a ter-
rible environmental disaster, caused at
least in part by certain failures of the
government, should be more than
enough for us to work in good faith and
reach consensus on a path forward.

For the past 3 months, that is ex-
actly what the members of the Energy
Committee have sought to develop. We
have been working toward a respon-
sible path that is acceptable to all—or
at least most—of the Members of the
Senate. We started by holding four
major hearings on the gulf spill. This
allowed us to build a record within the
committee on everything from blowout
preventers to certificates of financial
responsibility. Our committee worked
very hard on this. We spent countless
hours working on legislation to repair
the failed offshore regulatory system.
We concluded our efforts last month,
after all these series of hearings, and
we unanimously passed legislation, S.
3516, the OCS Reform Act, out of com-
mittee unanimously. Around here now-
adays, sometimes it is tough to get not
only that real good committee work
product but then to see that move
through committee unanimously. It is
not easy, and it is certainly not a per-
fect bill, but it was a fair and open
process. I would like to think that our
hard work within the committee and
the negotiating that went on, and our
very open markup and amendment
process—what we did was the best of
the Senate. It was an open and fair and
a deliberative process. You would think
that would go somewhere. But once
that bill left committee, it became
clear that some people cannot take yes
for an answer, and that good com-
mittee product was not going to be ad-
vanced.

About the time we were marking up
the MMS bill, we witnessed a deeply
misguided effort to tie oilspill legisla-
tion to cap and trade. I think this was
an attempt to literally convert one dis-
aster into another. We were told that
cap and trade was somehow or other
going to end our dependence on 0il and
hold polluters accountable and prevent
future spills. Then an analysis of cap
and trade from the EPA itself showed
that cap and trade would have almost
no effect on our Nation’s oil consump-
tion—mot now and not over the course
of the next 40 years. After nearly 19
months of vote counting, I think the
majority was forced to admit the obvi-
ous: There are not 50 votes, let alone
60, for cap and trade in the Senate.

What we now have before us is this
coming together, or slapping together,
of the Clean Energy Jobs and Oil Com-
pany Accountability Act—the bill that
members of the press and the lobbyists
received before my staff on the Energy
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Committee. A draft came out last
night around 10 o’clock. I am told it
will be officially introduced sometime
this morning.

Again, this is such a disappointment.
Instead of an open and transparent
process as we did through our com-
mittee, what should and what could
have been a bipartisan bill was hashed
out in secret, written behind closed
doors with very few Members of the
Senate, least of all Members from the
Gulf States, allowed to provide any
level of input.

Since its 409 pages of text were re-
leased late last night, we have not had
time to thoroughly review it, to de-
velop amendments, negotiate improve-
ments, or even decide if it is worth sup-
porting yet. We have instead been told
the majority leader is unlikely to
allow amendments to be considered—
unlikely to allow any amendments to
this just-cobbled-together bill.

I can only imagine it is because there
are provisions that are contained in
this bill to which he does not want to
draw attention, much less talk about
and vote on. The phrase, ‘‘rush to judg-
ment,” is used a lot around here. I
challenge my colleagues to find a more
flagrant example of that than what we
have in front of us with this bill.

We talk around here about why
Congress’s approval ratings are as low
as they are. We are at about 11 percent
right now. It is bills such as this—when
people look at this and say, How did
this come about, what happened to the
committee bill—that makes cynics out
of all of us, especially when we know
there is a very serious problem that de-
mands a quick and robust policy re-
sponse.

Instead of working together to fix
the problems, the majority leader’s bill
would undoubtedly create more prob-
lems. The Senate’s process and our tra-
ditions have just been left in the ditch.
Decisions have been made almost ex-
clusively in secret behind closed doors.
Republicans were shut out of the room.
But, of course, we are going to be
blamed for holding up the bill.

One has to ask the question, Does
anyone honestly believe that we in the
Senate can pass something by Friday
or perhaps early next week that we did
not even see the light of day on until
this morning?

I suggest that from every procedural
vantage point, it seems as if the major-
ity’s goal has been to drive a stake into
the heart of anything that can attract
Republican support. The staging of this
bill has been choreographed to ensure
partisan opposition so the majority can
blame us for the problems they are
making even worse, such as the job
losses from the moratorium, the in-
crease in reliance on foreign oil—
which, of course, we know is coming—
the injustice of Federal OCS revenues
never reaching coastal States such as
in Alaska and the gulf where they de-
rive in the first place.

The Democratic caucus can try to
pass this bill as introduced without



S6348

amendment and with almost no debate,
but I suggest this will be nothing more
than a Pyrrhic victory. Like the stim-
ulus, like health care, like financial re-
forms, it will give folks something to
talk about, but it will only worsen the
problems it is meant to deal with.

Unfortunately, it will come at the ex-
pense of a far better bill, a bill that
was introduced last week by the Re-
publican leadership team. Let me talk
a couple minutes about the bill that
has been introduced.

It starts at the root of the problem—
the already apparent shortcomings
with offshore regulations and at the
Minerals Management Service, MMS.
It includes the OCS Reform Act that
we moved through our committee, re-
ported unanimously by all 23 members
of the Senate Energy Committee. Per-
mitting and best available commercial
technology requirements are strength-
ened to enhance the safety and the in-
tegrity of offshore operations. We also
codify a complete reorganization of
MMS. We remove the President’s off-
shore moratorium once new safety re-
quirements have been met. We estab-
lish strict liability limits for each
project based on a range of risk factors.
There is a series of 13 different risk fac-
tors that would be relevant. We include
a bipartisan commission to investigate
what went wrong with Deepwater Hori-
zon. And, finally, we right a long-
standing wrong by returning a large
share of production revenues to the
coastal States.

It has been suggested in one of the
Hill publications this morning—a
Democratic staffer is quoted as saying
this Republican package was hastily
thrown together. I remind that Demo-
cratic staffer or others who are looking
at this that almost all of what is con-
tained in this Republican package was
introduced 1 month ago today, as a
matter of fact, in an oilspill compensa-
tion act I introduced. We include that
with the component pieces of the OCS
Reform Act that was passed unani-
mously by the committee. To suggest
this has been somehow hastily cobbled
together, one needs to go back and
look at the fact that it has been out
there for public review and scrutiny
now for almost 1 month.

As much as I will push back against
the decision to race to finish this bill,
we must—we absolutely must—have
more debate on these issues. The ma-
jority, with very commanding numbers
in both Houses and control of the
White House, may want to try to some-
how blame Republicans for the thou-
sands of lost jobs from Alabama to our
State of Alaska as well as the adminis-
tration’s failure to protect and restore
the gulf’s offshore environment. But
that strategy will fail.

We are offering a more responsible
and dramatically less costly piece of
legislation that truly deserves to be
considered and passed by the full Sen-
ate.

I wish the majority would take that
same path instead of deciding, judging
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from the development of the bill and
its actual content, that it is time we
give up on policy for the year and focus
instead on just messaging.

We need to look at the terrible toll
we all know is taking place as a result
of the Deepwater Horizon spill, the ob-
vious failure of our offshore regulatory
system, and of the growing economic
consequences of the administration’s
offshore moratorium.

It is absolutely crystal clear there is
action that needs to be taken. There is
policy that needs to be put in place to
respond to the oilspill, the environ-
mental devastation, the economic dev-
astation, and the regulatory confusion
that was in place. It is not time for the
politics or partisan activities. It is not
time to roll the dice with our Nation’s
energy policy. For the continued vital-
ity of an entire region in the United
States, it is imperative that we move
beyond the message and we provide the
policy and the legislative response that
is so necessary and so needed.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SPECTER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

TELEVISING SUPREME COURT
PROCEEDINGS

Mr. SPECTER. Mr. President, I have
sought recognition to address the sub-
ject of televising the Supreme Court of
the United States. Legislation is pend-
ing on the Senate docket which was
voted out of the Judiciary Committee
by a vote of 13 to 6, and it is particu-
larly appropriate to consider this issue
at a time when we are examining the
nomination of Solicitor General Elena
Kagan for the Supreme Court.

We have seen, in a series of nomina-
tion proceedings, the grave difficulties
of getting answers from nominees as to
their philosophy or ideology, and that
is particularly important when the Su-
preme Court has become an ideological
battleground. There is a great deal of
lip service to the proposition that the
courts interpret the Constitution and
interpret legislation as opposed to
making law, but the reality is that on
the cutting edge of the decisions made
by the Supreme Court, the decisions
are based on ideology. Therefore, for
the Senate to discharge its constitu-
tional duty on advise and consent—on
the consent facet, to have an idea of
where nominees stand—there is an ad-
junct to that consideration; that is, to
find a way to have the nominees follow
the testimony they give.

We have found that in notable
cases—the most recent of which is Citi-
zens United—two of the Justices made
a 180 degree about-face. Both Chief Jus-
tice Roberts and Justice Alito testified
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extensively about reliance upon Con-
gress for factfinding under the obvious
proposition that Congress has the abil-
ity to hear witnesses and make factual
determinations. Chief Justice Roberts
was explicit in his testimony that
when the Court takes over the fact-
finding function, that it is legislation
which is coming from the Court deci-
sions.

Similarly, those two Justices were
emphatic on their view of stare decisis,
and there was a 180-degree about-face
in Citizens United on precedent which
lasted for 100 years, and now corpora-
tions may engage in political adver-
tising. So the issue is one of trying to
deal with some level of accountability.

The principle of judicial independ-
ence is the bulwark of our Republic. It
is the rule of law which distinguishes
the United States from most of the
other countries of the world. The inde-
pendence of the judiciary is assured by
the fact they serve for life or good be-
havior. The suggestion that the Court
be televised is in no way an infringe-
ment upon judicial independence.

We are not suggesting how the Jus-
tices should decide cases, we are saying
to the Justices that the public ought to
know what is going on. Recent public
opinion polls show that 63 percent of
the American people favor televising
the Supreme Court. When the other 37
percent was informed that the Supreme
Court Chamber only holds a couple
hundred people and that when someone
arrives there they can only stay for 3
minutes, that number in favor of tele-
vising the Court rose to 85 percent.

The highest tribunal in Great Britain
is televised. The highest tribunal in
Canada is televised. Many State su-
preme courts are televised. The press—
the print media have an absolute right
to be present in the proceedings under
Supreme Court decision. So why not
the Supreme Court?

This comes into sharp focus on the
factor that there has been an erosion of
congressional authority by what the
Supreme Court has done. In the course
of the past two decades—really, 15
years—the Congress has lost a consid-
erable amount of its authority—some
taken by the Court and some taken by
the executive branch. The Court has
taken greater authority.

In 1995, with the decision of United
States v. Lopez, on the issue of caring
guns into a school yard, for 60 years
there had been no challenge to the au-
thority of Congress under the com-
merce clause. That followed the legis-
lation declared invalid under the New
Deal of Franklin Roosevelt in the 1930s
and led to the move to pack the Court.
But since that time, the commerce
clause has been respected.

The case of United States v. Morri-
son, involving legislation protecting
women against violence, was another
case diminishing the power of Con-
gress. In a 5-to-4 decision, the Supreme
Court declared that act unconstitu-
tional because of Congress’s ‘“‘method
of reasoning.” One may wonder what
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