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mercury. If he can have an
endangerment finding saying that CO,
can be considered to be a pollutant, we
can regulate it and do it through regu-
lation.

I personally asked in a public hear-
ing, live on TV, Lisa Jackson, Adminis-
trator of the EPA, I said: If you do an
endangerment finding—which  they
have now done, but this is before
then—is it accurate to say that is
based on the science of the EIPC?

She said yes.

Now we have an endangerment find-
ing based on science totally discred-
ited, on the IPCC. I have no doubt in
my mind that once March gets here
and lawsuits start getting filed, the
courts are going to look at this and
say: Wait a minute. An endangerment
finding that is going to totally change
the United States of America is based
on science that has been refuted in the
last few months.

This is very serious. It is something
that could be very expensive for Amer-
ica. I invite all my colleagues here,
Democrats and Republicans, to look
and see what Climategate is all about,
what Amazongate is all about, what
Glaciergate 1is all about. Cooked
science has come up with the conclu-
sion we are now experiencing global
warming, and it is due to anthropo-
genic gases.

I yield the floor. I suggest the ab-
sence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HARKIN. Madam President, I
ask unanimous consent the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mrs.
SHAHEEN). Without objection, it is so
ordered.

The Senator from Iowa is recognized.

Mr. HARKIN. I thank the Chair.

(The remarks of Mr. HARKIN per-
taining to the submission of S. Res. 416
are located in today’s RECORD under
“Submitted Resolutions.”)

The PRESIDING OFFICER. The Sen-
ator from Missouri is recognized.

Mr. BOND. I thank my colleagues on
the other side of the aisle. I believe
there is a UC that the assistant major-
ity leader wishes to make.

———

ORDER OF PROCEDURE

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. Madam President, I
have spoken to the Senators from Mis-
souri and Alabama, and I ask unani-
mous consent that following the re-
marks of the Senator from Missouri I
be recognized for 10 minutes, and then
following that, Senator SESSIONS be
recognized for 10 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Missouri.
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TERROR FIGHTING POLICY

Mr. BOND. Madam President, I thank
the Chair and all of my friends for giv-
ing me this opportunity to speak.

For Americans, the world changed on
September 11, 2001. We learned—at the
cost of thousands of innocent lives—
that treating terrorism as a law en-
forcement matter won’t keep Ameri-
cans safe.

My real concern is that this adminis-
tration doesn’t understand that every
day now is like September 12. We can-
not afford to revert back to a 9/11 men-
tality. Instead, we need to treat the
terrorists as what they are—not com-
mon criminals but enemy combatants
in a war.

I rise today to speak about my con-
cerns with current terror-fighting poli-
cies of this administration and the
vital importance of congressional over-
sight. Protecting this Nation from ter-
rorist attack is our highest duty in
government. In our great democracy,
congressional oversight plays a critical
role in ensuring that our government
protects our citizens from terror at-
tacks. Unfortunately, some in the
White House don’t agree.

Just this morning, a White House
spokesperson on MSNBC charged that
“politicians in Congress’ should keep
their opinions to themselves when it
comes to one of our most vital national
security interests—counterterrorism. I
note in the previous administration,
my colleagues on the other side of the
aisle were quite free to speak about
their views on the policies. Mr. Bren-
nan, the Homeland Security adviser,
wrote an editorial in USA TODAY crit-
ical of congressional criticism of the
administration’s counterterrorism
policies and called them  fear-
mongering that serve the goals of al-
Qaida.

I welcome comments of substance
from the administration and from the
other side on the criticism and the
points I make, but you are not going to
be able to silence the legislative
branch. To do so is unworthy of the de-
mocracy we defend. One might believe
that some were trying to shift atten-
tion away from the decisions that were
made in recent years.

The bottom line is that my real beef
is not with the White House
spokespeople—although it is dis-
appointing when the National Security
Adviser claims that I have not told the
truth about what he said—but with the
dangerous policies of the administra-
tion. Clearly, my complaints are not
directed at the men and women of the
intelligence community—which was an
insinuation by the White House spokes-
person—because I believe the men and
women of the intelligence community
are doing their very best job under at
best difficult circumstances. What I am
concerned about is major broader poli-
cies over which they have no control
have been changed in a way to make
their job more difficult, and we should
not be making their job more difficult.

One of the dangerous cases of ‘‘ready,
fire, aim” and national security poli-
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cies was the President’s pledge to close
the terrorist detention facility at
Guantanamo Bay without any backup
plans for the deadly terrorists housed
there or how to handle them or how to
treat them. There has been a tem-
porary suspension of transfers of Gitmo
detainees to Yemen and Saudi Arabia,
but we understand the larger effort to
transfer and release other dangerous
Gitmo detainees continues.

Let me be clear. The previous admin-
istration released terrorists and sent
them back to their homeland, some for
rehabilitation, and 20 percent of
them—1 out of 5—have returned to the
battlefield and a couple of them appar-
ently were coaching and training the
“Underpants Bomber.”” That was a big
mistake. Stop making the mistakes.
We can learn from the mistakes we
have made in the past. If we send more
back, they will be attempting to kill
more Americans. We shouldn’t com-
promise our security here at home and
the lives of our soldiers overseas to
carry out a campaign promise. If a
campaign promise doesn’t square with
national security, I humbly suggest
that national security should prevail.

There is another case, the adminis-
tration’s decision to end or to bypass
military commissions for detainees
who are ready to plead guilty, as
Khalid Sheikh Mohammed was, to
move him to New York City for the
show trial. I will address that later.
But the administration continues to
prepare to try senior al-Qaida detain-
ees in U.S. article III criminal courts
rather than the military commissions
that Congress designed for these dif-
ficult and complicated cases, to be used
in a courtroom that we constructed at
Gitmo.

History has shown that civil criminal
trials of terrorists unnecessarily hem-
orrhage sensitive classified informa-
tion. The East Africa Embassy bomb-
ing trials made Osama bin Laden aware
of cell phone intercepts, and surpris-
ingly al-Qaida and Osama bin Laden
started using different methods of com-
munications. The trial of the first
World Trade Center bomber Ramzi
Yousef tipped off terrorists to another
communications link that provided
enormously valuable information.
Well, their use of that link that we
were able to compromise was shut
down because they learned about it.
Similarly, the trial of the ‘Blind
Sheik’”” Omar Abdel Rahman provided
intelligence to Osama bin Laden. The
trial of Zacarias Moussaoui resulted in
the inadvertent disclosure of sensitive
material. That is why former Attorney
General Michael Mukasey, who tried
some of these cases, said you cannot
prevent a defense attorney from get-
ting classified, highly confidential in-
formation in the course of an article IIT
criminal trial. We know for a fact these
civilian trials have aided the terrorists
by giving them information on our In-
telligence Committee.

The military commission system—
and we passed a measure to regulate
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the sign-in law in 2009—was designed to
protect our sensitive intelligence
sources and methods and to comply
with the laws of war. Why abandon
them? It will come as no surprise to
my colleagues that I also disagree with
the administration’s ‘“‘ready, fire, aim”’
strategy of handling the Christmas
Day bomber.

On December 25, when Abdulmutallab
landed on our shores, rather than in-
corporate intelligence into his interro-
gation, he was, after 50 minutes of brief
questioning, Mirandized and offered a
lawyer. Not surprisingly, he clammed
up for 5 weeks. Intelligence is perish-
able and that 5 weeks was time that
our intelligence system should have
been operating on the questions he was
only 5 weeks later answering. I don’t
know what purpose there was in
Mirandizing him. That is an exclu-
sionary rule. The only reason to offer
Miranda rights is so you can use the
words of the suspect against him.
There is plenty of evidence of this guy
who had strapped chemical explosives
to his legs, set them off, and burned
himself in front of 200 witnesses. It
doesn’t matter what he says, you can
convict him. Why weren’t our intel-
ligence agencies consulted on the im-
portant decision of whether to
Mirandize him? At least the FBI agents
questioning him should have had the
benefit of the intelligence that other
agencies knew. Who is running the war
on terrorism? I am afraid it is the Jus-
tice Department or the White House.
Why did the White House announce
what the few of us who were notified of
his cooperation warned not to disclose?
Not only did they disclose that infor-
mation the day after we were advised,
they disclosed the fact that
Abdulmutallab’s family came here to
pressure him. Why on Earth would you
do that? What message does that send?
Unfortunately, to the family, they now
have targets on their backs, because
the terrorists know that they have con-
vinced a member of their family to
talk. What does it say to future
sources? We are going to be concerned
if they provide information that our in-
telligence agencies asked for that they
will be identified by the White House
and put at great risk.

The handling of the Christmas Day
bomber also showed something else.
When the President took away the
powers of the CIA to question terror
suspects, he said: We will handle it in
the White House. We found out on De-
cember 25, 11 months after he an-
nounced it, that there was no high
value detainee interrogation operation
set up. They had no plans on how to do
it. These people are supposed to be in-
terrogating high value detainees and
for a year they didn’t set it up until
after the attack.

Our intelligence chiefs testified early
this month in an open hearing that
there will be attempts by terrorists to
attack again. Yet the administration
waited until after the attack to begin
the process of setting it up. These are
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all important policy questions to raise.
If the White House had its way, I
wouldn’t be asking them, but I am ask-
ing them because I am very fearful
that our security has been lessened,
and that this is a subject this body
must address.

Article I of the Constitution created
a legislative branch to help ensure that
nobody in government is above over-
sight and being held accountable. I as a
Senator have a right and responsibility
as a Member of this body and as a rep-
resentative of the people of my State
to shine a light on policies that I think
need to be changed, and I will continue
to do so regardless of what is said
about me. I am concerned that these
policies of the administration have
moved us back to a pre-9/11 mentality.
That failed in the past and it will
again.

In terms of the debate, my colleagues
from California and Vermont have
raised questions in a letter. They said
we ought to try these terrorists in an
article III court because the rule of law
must prevail. Well, I agree, but we have
a law. It is called the military commis-
sions law that was passed and signed
into law last year by the President
that carries out the laws of war. Those
are places which are much safer in
terms of handling the terrorists, in
terms of handling classified informa-
tion.

Finally, they say that we should
not—they strongly believe we ought to
bring all of these people to article III
courts and the prosecutors and every-
body can handle those. It is not the
prosecutors or the intelligence commu-
nity we are worried about, No. 1. It is
the cost, because the terrorist trial is
going to bring undesirables here, and
the city of New York figures it is going
to have to spend over $2 million a year.
They do not want it. Nobody else wants
it.

I tell you, even more important,
when Khalid Shaikh Mohammed was
apprehended, he said: My lawyer and I
will see you in New York. He wants to
come to New York or Washington or
someplace where he can get a lot of
media attention—and believe me, were
he to be tried here, he would get a lot
of media attention—because he wants
to be able to spread his message to oth-
ers who might be vulnerable that they
need to join him in the jihad.

I also pointed out that disclosure of
sensitive information has and will be
released if you try him in an article III
court because any defense attorney
bound to provide the best defense for
their clients will have to get into what
the intelligence community knew, how
they knew it about him, and that is a
disaster. That is why I welcome the
discussion and I urge a change in pol-
icy.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

February 11, 2010

TRIALS OF DETAINEES

Mr. DURBIN. Madam President, it is
so interesting to notice the change of
approach. When President Bush was in
office and we were fighting terrorism,
Democrats would come to the floor and
question interrogation and prosecution
and be reminded over and over again by
the Republican side of the aisle that we
were literally interfering with national
security and the authority of the Com-
mander in Chief. I took those criti-
cisms lightly because we do have a re-
sponsibility in Congress to speak out
as a separate branch of government if
we disagree with the Executive. Now to
hear the other side, they have com-
pletely switched their position. Now
they believe it is fair game to question
the decisions that are being made on a
daily basis by this President of the
United States relative to our national
security.

What my friend from Missouri, who
has every right to come to the floor
and speak his mind representing his
State, has failed to mention is one
basic fact: Since 9/11, 195 terrorists
have been convicted in article III
courts in the United States of America.
Decisions were made by Republican
President George W. Bush to prosecute
suspected terrorists in article III
courts, and, yes, that would involve
Miranda warnings because they be-
lieved that was the most effective
place to try them.

There was an alternative, so-called
law-of-war approach, to use military
commissions. How many of these sus-
pected terrorists were actually tried
before military commissions since 9/11?
Three. Madam President, 3 have been
convicted before military commissions,
195 in the courts of our land.

Now come the Republicans to say: We
want to stop any conviction in any
criminal court in America. We believe
the people should only be convicted by
military commission.

I take a different view. I believe this
President, this Attorney General, and
all of the people involved in national
security should have the options before
them: Use the best forum available to
bring out the facts and to result in a
conviction.

Do I fear our court system will be
used by these alleged terrorists? They
may try. They have not had much
luck. When Zacarias Moussaoui, the so-
called 19th 9/11 terrorist, was tried in
Virginia, I don’t think it changed
America one bit. I don’t think it
changed the way we live and the secu-
rity we have. Incidentally, he was con-
victed and is serving a life sentence in
a supermax prison, one of our Federal
penitentiaries.

Those who argue that we should
never consider it ignore the obvious.
Look at the list of terrorists convicted
in Federal courts aside from Zacarias
Moussaoui: Ramzi Yousef, the master-
mind of the 1993 World Trade Center
bombing; Omar Abdel Rahman, the so-
called Blind Sheik; the al-Qaida sleeper
agent Ali Al-Marri from my State of I1-
linois, where he was arrested; Ted
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