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Metro. We were shocked and horrified
when a red line Metro train struck an-
other train. Eight passengers were
killed, including one Marylander from
Hyattsville. A train operator also died,
and over 50 passengers were injured.

Those men and women died not as a
result of a terrorist attack or of sabo-
tage, these deaths happened because of
Metro. It was a failure of management,
it was a failure of technology, and it
was a failure of the culture of safety at
Metro.

Today our hearts go out to those
families, those who lost loved ones and
those who bear the permanent injuries
of that fateful day. Since that day
there have been 4 more deaths at
Metro. This brings the total to 13
deaths in the last year. Let me repeat
that—13 people died by Metro in the
last 12 months.

After that June 22 crash 1 year ago,
four Metro employees died on the job.
One last August was a track repairman
from Silver Spring who was hit by
maintenance equipment. In September,
another employee died. A communica-
tions technician was hit by a train. In
January, two more Metro employees
died. They were automatic train con-
trol technicians when they, too, were
struck by a maintenance truck.

Well, in December, I said enough is
enough. We always say a grateful na-
tion will never forget after a terrible
accident and we go to a memorial serv-
ice. Well, for me what happened at
Metro was not a memorial service, it
was a call to service and for action by
us. The best way we can honor the
memory of those who died and those
who were injured is to reform Metro.

I have called for that reform. In De-
cember during my testimony on rail
safety legislation I introduced, I spoke
out and said it was time for change at
Metro. They needed new leadership.
They needed a fresh approach. They
needed to adopt a culture of safety that
was unrelenting in terms of their focus
on the details to protect the people
who work on the Metro and the people
who ride the Metro.

I was shocked to learn there are no
Federal safety standards for any
Metro. So whether we are talking
about the National Capital region
Metro or New York’s subway system or
California’s subway system, there are
no Federal safety standards.

That is why I worked with NTSB and
the Federal Transit Administration to
develop legislation that would do two
things: give our own U.S. Department
of Transportation the authority to es-
tablish and enforce Federal safety
standards so we would have uni-
formity, conformity, and metrics for
measuring safety on the Metro that we
help fund. It also would require the
U.S. Department of Transportation to
implement the National Transpor-
tation Safety Board’s recommendation
list which includes requiring that rail-
cars have crashworthy standards,
emergency entry and evacuation stand-
ards, and regulations for train operator
shifts.
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We have safety standards for com-
mercial airplanes. We have safety
standards for buses that carry pas-
sengers. But we do not have safety
standards for railcars that are used in
subways. I think that is wrong.

What we also found was that safety
inspectors that are part of a unique
governing system were denied access to
the Metro tracks. That is when we said
we needed to find out what was going
on. I called for a Federal audit of
Metro, a Federal investigation of just
what was going on there.

Thanks to Secretary LaHood and
FTA leader Peter Rogoff, well known
to those of us in the Senate, they did
an outstanding audit which was indeed
an outstanding service for us all. Their
findings were shocking, hair-raising,
and chilling. What did we find out?

Supervisors and train operators did
not exactly know where Metro workers
might be doing maintenance on the
tracks until they actually saw them.
Can you imagine? People driving the
train had to see with their own eyes
their workers to make sure they did
not hit them.

There was no technological warning
system. Operators weren’t given the
exact location of workers on the
tracks. Information was generalized
and workers were often in different lo-
cations than what operators were told.
So the Metro itself was a lethal tool.
Metro did not have the manpower to
implement its own safety programs. It
did not have a list of the top ten safety
hazards and concerns. The list goes on
and on about the audit.

I held a very vigorous oversight hear-
ing, both Senator CARDIN and myself.
We pushed Metro to come up with a
checklist for change. We insisted that
they come up with this checklist. I de-
manded that they give it to us right
then and there.

They told me they were going to be
working on it, and I said: Look, tell me
what you are going to do. Well, listen
to how ground shaking it was: Replace
the oldest railcars on the fleet, develop
a realtime automatic train control re-
dundancy system, strengthen the ex-
pertise of the safety department, com-
plete the roadway worker protection
program, develop a training and cer-
tification program for bus and rail per-
sonnel, strengthen employee knowl-
edge of rules and rules compliance, de-
velop an accident and investigation
database, create a strong internal
training tracking database, fill vacan-
cies in the safety department, and im-
prove the agency’s safety culture.

Imagine, it took a Senator holding a
public hearing to get a must-do list on
the safety list for change. This is unac-
ceptable. We have to make sure we
have Federal legislation. We need to do
two things: We need to have Federal
legislation, and we need to have Fed-
eral funding.

I want to make sure we save lives on
the Metro. This is why I introduced
safety reform legislation. I understand
the Banking Committee is considering
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it. Well, the Banking Committee needs
to pass it, and the Banking Committee
needs to pass it before the July 4 work
break.

I know the Banking Committee has a
lot on their plate. I know they are try-
ing to regulate Wall Street. Good for
them. Three cheers for them. We want
that. But while we are making sure
people do not lose their money on Wall
Street, we have to make sure they do
not lose their lives on Metro. So I ask
our friends on the Banking Committee,
could we kind of get this done this
week, next week, before the July 4
break?

The bill does three things: It gives
the Secretary of Transportation the
authority to establish and enforce safe-
ty standards, including those standards
for railcars and making sure there is
an employee safety certification train-
ing program; it also requires oversight
of the agencies monitoring safety to be
independent; it funds federally ap-
proved State oversight agencies to
make sure they have the rules of the
road and the resources to do it because
we regulate so much of this at the
State level.

I am pretty worked up about this. I
hope we move the bill. I hope we move
it before the break.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. LEMIEUX. I ask unanimous con-
sent that the order for the quorum call
be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEMIEUX. I ask unanimous con-
sent to speak until the Senate goes
into recess at 12:30.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————
OILSPILL RESPONSE

Mr. LEMIEUX. Mr. President, I come
to the floor, as I did yesterday and last
week, to talk about the economic and
environmental disaster in the Gulf of
Mexico and the lack of response by this
government in dealing with the dis-
aster. Everything that can be done
should be done to stop this oil from
coming on our beaches, from going into
our coastal waterways, and from dam-
aging our way of life on the gulf coast.

I specifically come to talk about
what is happening to Florida. For the
last week, I have been making state-
ments and questioning why there are
not more skimmers off the coast of
Florida. I have been asking for more
skimmers to be sent to the Gulf of
Mexico for many weeks.

A week ago today, I met with the
President, ADM Thad Allen, and other
State and local officials in Pensacola
to address many issues concerning the
response to the oilspill. At that time,
we were told there were 32 skimmers
off the coast of Florida. Today, we are
told there are 20. It makes no sense
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that there are not more skimmers. Ad-
miral Allen has told us there are 2,000
skimmers in the United States. We
have heard reports of offers of foreign
assistance of skimmers that are still
under consideration or have been de-
clined. Why are there not more skim-
mers in the Gulf of Mexico skimming
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up the oil before it comes onshore? We
can’t even get a straight number as to
how many skimmers are off the coast
of Florida.

I have two documents, which I ask
unanimous consent to have printed in
the RECORD. One is the Deepwater Hori-
zon response of Monday, June 21, from
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the State of Florida. The second is the
National Incident Command response
for June 21 from the Coast Guard.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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Mr. LEMIEUX. The first of these, the
Deepwater Horizon response from Mon-
day, June 21, says there are 20 skim-
mers off the coast of Florida. The sec-
ond, from the National Incident Com-
mand, says there are 108 off the coast
of Florida. Last week, we had this
same discrepancy between these two
reports. We questioned the Coast
Guard. The Coast Guard told us the in-
formation contained in the national in-
cident report was not, in fact, correct.
We can’t get a straight answer as to
how many skimmers are currently off
the coast of Florida, but it appears
from the most reliable information—
and I am still waiting for a straight an-
swer—that there are only 20. One per-
cent of the skimmers of the United
States are off the coast of Florida, with
the worst economic and environmental
catastrophe looming off our shores.
Huge swathes of water are washing up
tar balls all the way from Pensacola
Beach, now to Panama City, FL.

We received a briefing this morning
from the Navy and the Coast Guard. I
thank Secretary Mabus of the Navy,
who provided RADM John Haley as
well as a captain from the Coast Guard
and other folks from the Navy to brief
me on the status of what skimmers the
Navy has and what they are doing in
the gulf. We found out there are 23
naval skimmers, relatively small skim-
mers that can fit on the back of a
truck or be put on a train or in an air-
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plane. That is how they were trans-
ported to the gulf. They are welcome.
We are happy they are there. There are
6 on the way and 29 skimmers total.

There are another 35 skimmers they
would like to bring down, but they are
under a category called legally con-
strained. What does that mean? That
means that for some reason, the law is
prohibiting the Navy and the Coast
Guard from getting these skimmers
here. Why hasn’t this been waived?
Why hasn’t the President signed an Ex-
ecutive order? Where is the sense of ur-
gency 62 days into this to get these
skimmers to the gulf coast? We are
going to look into what Federal law
may be prohibiting and legally con-
straining the Navy and the Coast
Guard from getting the skimmers. I
will offer legislation, if need be, to
waive that. I have already offered leg-
islation to waive the Jones Act, which
has been cited as a prohibition or per-
haps an obstacle to bringing in skim-
mers from foreign countries.

Let’s talk about that issue. We know
there are 2,000 skimmers in the United
States. Yet only 20 are off the coast of
Florida, if that is the correct informa-
tion. We know the Navy wants to bring
an additional 35 skimmers, but they
are legally constrained and we have
not yet undone that or secured those
skimmers, some 62 days after the oil
started flowing.

S5235

Let’s talk about foreign offers of as-
sistance. There was a State Depart-
ment report last week: 17 countries
have made 21 offers of assistance. The
Associated Press reported that they
had not been responded to or had been
declined. We have more current infor-
mation than that. The State Depart-
ment reports about 56 offers of assist-
ance from 28 countries and inter-
national groups. Of the 56 offers of as-
sistance, 5 have been accepted. That in-
cludes booms—people could use the
Internet to send a message about navi-
gation in the gulf—and skimmers or
skimmer equipment. BP has accepted
three offers of assistance, including
booms and skimmers. Two offers are
categorized as ‘‘unknown’ or ‘‘de-
clined.” Forty-six offers are currently
under consideration, 62 days into this
incident. Where is the urgency? Where
is the alacrity of the response to get
this done and get these skimmers in
the gulf?

I have a document, ‘“U.S. Department
of State Chart on Deepwater Horizon
0il Spill Response: International Offers
of Assistance from Governments and
International Bodies,” dated June 18,
2010. I ask unanimous consent that it
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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Mr. LEMIEUX. This document goes
through the various offers of assistance
and what is the current status of the
response. So if we go to the European
Maritime Safety Agency, skimmers,
under consideration. May 13 is the date
of the offer. As of last Friday, no re-
sponse. Republic of Korea, skimmers,
under consideration. May 2, the offer is
made. As of last Friday, no response.

Sweden, April 30, skimmers; more
skimmers offered on June 15. Under
consideration. No response. United

Arab Emirates, skimmers, under con-
sideration, offer made May 10. No re-
sponse. Why are we not welcoming all
of these offers of assistance to bring
these skimmers and put them in the
Gulf of Mexico to suck up the oil?

I wish to show an example of an offer
of assistance made to the United
States. The ship here is from a Dutch
company called Dockwise. The name of
this vessel is the Swan. Unlike some of
the skimmers being used and deployed
by the Navy, which can be put on a
train car or flown on an airplane to the
location—and although very welcome
are relatively small—this is a massive
ship that could take in 20,000 tons of oil
or an oil-water mixture off of the
water. They rig the ship with skim-
ming equipment that hangs off the
sides.

So on May 7, Dockwise offered the
Swan to the United States. The offer
went under consideration. After 48
days, the offer for this massive ship
with 20,000 tons of skimming capacity
is still under consideration. But the
ship is not available anymore because
Dockwise now has employed the ship
for other purposes because the U.S.
Government, from all the information
we have, never got back to them. Here
is a Dutch company offering us a mas-
sive ship to skim 20,000 tons of oil and
water off the top of the Gulf of Mexico,
and the U.S. Government doesn’t re-
turn the phone call. They never hear
whether we want the ship. People in-
volved with the situation believe the
Swan was rejected due to Jones Act
considerations and that a similar ves-
sel, the SEAcorp vessel named the
Washington, was chosen instead. The
Washington is an American flag vessel.
Its capacity is 1,000 tons, one-twentieth
the capacity of the Swan. I am for
America first, but why aren’t we using
both of them? There is plenty of oil to
skim up. Use the American vessel, but
don’t fail to respond to the Dutch com-
pany that has this massive ship that
has a 20,000-ton skimming capacity.
Why would we not employ both?

I could not be more frustrated with
the lack of response. I could not be
more frustrated with the lack of a
sense of urgency from this administra-
tion in getting this job done.

The people of the State of Florida are
scared to death about the oilspill.
When I was in Pensacola last week, I
met a woman who works at the pier on
Pensacola Beach. I asked her how
things were going. She serves food at
the pier.
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She said: It has been very harrowing
for us.

I asked her: Are people coming out?

She said: People from north Florida
are coming to the beach. These are peo-
ple who haven’t been to the beach in a
long time.

I said: Why are they coming?

She said: They are coming to see the
beach one last time, as if they were
going to visit a friend who was on his
or her deathbed. They don’t believe the
beach will ever look the way they re-
member it looking.

Why we are not deploying every
available national asset, military
asset, and accepting every offer of as-
sistance from foreign countries is be-
yond belief, and it is not acceptable. I
will continue to meet with the Coast
Guard and the Navy. When I see the
President tomorrow at the White
House, I will raise this issue with him.
I will do everything I can to keep clam-
oring for this. It is not acceptable that
in this, the greatest country in the
world, our response would be this ane-
mic.

I yield the floor.

RECESS

The PRESIDING OFFICER. Under
the previous order, the Senate stands
in recess until the hour of 2:15 p.m.

Thereupon, at 12:28 p.m., the Senate
recessed until 2:15 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. BEGICH).

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. ENZI. Mr. President, I ask unani-
mous consent to speak as in morning
business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

MORNING BUSINESS

Mr. ENZI. Mr. President, I ask unani-
mous consent that the Senate proceed
to a period of morning business until 5
p.m. with the time equally divided be-
tween the two leaders or their des-
ignees, with Senators permitted to
speak for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Wyoming.

————

SELF-EMPLOYMENT TAX

Mr. ENZI. Mr. President, the Reid-
Baucus tax extenders bill before the
Senate includes several provisions
that, to my knowledge, have never
been vetted by congressional tax writ-
ers either in the Senate Finance Com-
mittee or in the House Ways and Means
Committee. As an accountant with
practical expertise in tax matters, this
disturbs me greatly. It should also dis-
turb the small business owners because
there is a provision in this bill that
would slap them in the face with a 15-
percent tax increase. I am talking
about the provision that would apply a
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15.3-percent self-employment tax to the
distributions of certain subchapter S
corporations. Those are the small busi-
ness corporations. This self-employ-
ment tax would apply when 80 percent
of the gross income of the small busi-
ness is attributable to three or fewer
professionals in a professional services
corporation. We are talking about the
smallest of the small businesses.

This is a $9.1 billion hit on a small
subset of small businesses engaged in a
service trade. I wonder, the next time
an offset is needed, will the Senate go
after all the small businesses, changing
the Tax Code this same way?

My colleagues on the other side of
the aisle call this a ‘‘loophole closer”
or an ‘‘anti-fraud provision.” I assure
my colleagues this is neither. These
words are convenient labels my col-
leagues use to defend tax-and-spend
policies. The small business corpora-
tion provision is, however, a massive
tax increase on small business.

This new payroll tax on nonwage in-
come would hurt the ability of small
businesses to reinvest and to create
jobs. At nearly 10 percent unemploy-
ment, I don’t think the Federal Gov-
ernment is in any position to pursue
job-killing tax increases. Small busi-
nesses are the lifeblood of our econ-
omy. It is imperative that we nurture
their growth, not hinder it, so they can
create jobs and get our economy back
on track.

None of us is in favor of fraud, but
that is not really what we are talking
about.

If the IRS wants to improve compli-
ance with the self-employment tax,
they have the right tools. They just
need to use them. For example, the IRS
Revenue Ruling 74-44 that specifically
addresses the tax treatment of divi-
dends in lieu of compensation gives
them all they need.

I ask unanimous consent to have the
IRS revenue ruling printed in the
RECORD following my statement.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. ENZI. I also have pages and
pages of case law of which the IRS has
successfully litigated the issue of divi-
dends in lieu of compensation and the
applicability of employment taxes.

Plus, Congress has codified the eco-
nomic substance doctrine which says a
transaction must have an economic
purpose aside from the reduction of tax
liability in order to be considered
valid. In my opinion, this is the IRS’s
ace-in-the-hole card. The IRS can close
any loophole—real or imagined—with
the power of the new law.

Why can’t the IRS do its job with the
volumes of legislative regulatory and
judicial tools it already has? For exam-
ple, the IRS revenue ruling could be
codified somehow, but then it wouldn’t
provide an offset for new programs,
would it? Nor would it permit my col-
leagues across the aisle to reduce the
tax on venture capitalists for their car-
ried interest. I don’t like the carried
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