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The VICE PRESIDENT. Without ob-
jection, it is so ordered.

————

CERTIFICATE OF ELECTION

The VICE PRESIDENT. The Chair
lays before the Senate the certificate
of election to fill the unexpired term
created by the death of the late Sen-
ator Edward M. Kennedy of the Com-
monwealth of Massachusetts. The cer-
tificate, the Chair is advised, is in the
form suggested by the Senate. If there
is no objection, the reading of the cer-
tificate will be waived and will be
printed in full in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE COMMONWEALTH OF MASSACHUSETTS

CERTIFICATE OF APPOINTMENT
To the President of the Senate of the United
States:

This is to certify that on the nineteenth
day of January, two thousand and ten Scott
P. Brown was duly chosen by the qualified
electors of the Commonwealth of Massachu-
setts a Senator for the unexpired term end-
ing at noon on the third day of January, two
thousand and thirteen, to fill the vacancy in
the representation from said Commonwealth
in the Senate of the United States caused by
the death of Senator Edward M. Kennedy.

Witness: His Excellency, the Governor,
Deval L. Patrick, and our seal hereto affixed
at Boston, this fourth day of February in the
year of our Lord two thousand and ten.

DEVAL L. PATRICK,
By His Ezxcellency,
Governor.
WILLIAM FRANCIS GALVIN,
Secretary of the Com-
monwealth.
[State Seal Affixed]

———————

ADMINISTRATION OF OATH OF
OFFICE

The VICE PRESIDENT. If the Sen-
ator-elect will now present himself at
the desk, the Chair will administer the
oath of office.

The Senator-elect, escorted by Mr.
KERRY and Mr. KIRK, respectively, ad-
vanced to the desk of the Vice Presi-
dent; the oath prescribed by law was
administered to him by the Vice Presi-
dent; and he subscribed to the oath in
the Official Oath Book.

The VICE PRESIDENT. Congratula-
tions, Senator.

(Applause, Senators rising.)

Mr. KAUFMAN. Mr. President, I ask
unanimous consent to speak in morn-
ing business for up to 30 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

FINANCIAL AND ECONOMIC
REFORM

Mr. KAUFMAN. Mr. President, since
the financial meltdown in 2008, Amer-
ica and Congress have remained stuck
at a crossroads. Not since the Great
Depression of the 1930s have we experi-
enced a financial and economic crisis
of such magnitude that it forces us as
a society and lawmaking body to re-
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consider the legal and institutional
underpinnings of our financial system.

The history of our Nation shows we
have been at this crossroads before. At
times, we have made the right decision,
but, sadly, at other times we have
made the wrong one.

Throughout the 19th century and the
early part of the 20th century, the com-
placency of government and the contri-
vances of powerful, moneyed interests
prevented us from achieving funda-
mental reform of our financial and
monetary structures. The result was,
our history was replete with all-too-
frequent banking panics.

Regrettably, it took well over a cen-
tury before we heeded the clarion call
for reform.

The shared experience of the Great
Depression thrust us into the harsh re-
ality that the status quo was bankrupt.
Out of the ashes of that crisis, we built
a legal and regulatory edifice that has
endured for decades.

One of the cornerstones of that edi-
fice was a federally guaranteed insur-
ance fund to back up bank deposits.
Another was the Glass-Steagall Act
which established a firewall between
commercial and investment banking
activities. Other rules were imposed on
investors to tamp down rampant specu-
lation, such as margin requirements
and the uptick rule on short selling.

For the next 50 years, the United
States experienced relative financial
calm and economic growth, with the
normal business cycle providing the
usual ups and downs, of course.

The edifices built in the 1930s served
us well until the 1980s and the savings
and loan crisis, which itself was
brought on by the rollback of rules
that applied to thrifts.

Unfortunately, the passage of time,
and even after the shock of the S&L
failures, the ideology of market fun-
damentalism began to sweep across our
regulatory environment, erasing the
clear lessons of history.

Those market fundamentalists ar-
gued that our financial actors could po-
lice themselves, that their own self-in-
terest in remaining financially viable
would create sufficient incentive to do
thorough due diligence, far exceeding
the ability of regulators to limit exces-
sive risk by rulemaking.

Systematically, these fundamental-
ists worked to dismantle many of the
prudential New Deal-era banking re-
forms. Their crowning achievement:
the repeal of Glass-Steagall in 1999.

Wall Street and Washington were
possessed by this laissez faire ethos
over the past 20 years. But it was this
philosophy and the fountainhead of de-
cisions that sprang from it that led us
blithely, and perhaps blindly, down the
path to our current crisis.

Even Alan Greenspan, the avatar of
the deregulatory mindset, has now ad-
mitted this dominant concept of self-
regulation was ill-conceived.

In a speech just 1 year ago this
month before the Economic Club in
New York, the former Fed Chairman of
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19 years conceded that the ‘‘enlight-
ened self-interest” he had once as-
sumed would ensure that Wall Street
firms maintain a ‘‘buffer against insol-
vency’’ had failed.

The sheer complexity of today’s trad-
ing instruments and the supposed risk
management tools used to ensure them
against collapse was, he said, ‘‘too
much for even the most sophisticated
market players to handle properly and
prudently.”

Mr. Greenspan, perhaps more than
anyone else, should have known better.
But instead of playing the role of the
markets’ fire chief, he played that of
head cheerleader. For example, Mr.
Greenspan applauded the trend of fi-
nancial disintermediation, proclaiming
that new innovations would allow risks
to be dispersed throughout the system.

Unfortunately, he failed to realize
that products such as credit default
swaps sometimes perversely encour-
aged banks to become empty creditors,
since banks holding these default in-
struments could end up making more
money if people and companies de-
faulted on their debts than if they ac-
tually paid them.

Of course, this was just the tip of the
iceberg. Despite having the power to
write and enforce consumer protection
standards, the Federal Reserve did
nothing to combat deteriorating origi-
nation standards in mortgage and con-
sumer loans.

Mr. Greenspan signed off on regula-
tions that gave banks the ability to set
their own capital standards. He allowed
banking institutions to leverage exces-
sively by gorging on short-term liabil-
ities and, in some cases, creating off-
balance-sheet entities to warehouse
their risky assets.

In the wake of Wall Street excess and
dereliction of duty by its regulators, fi-
nancial ruin descended upon our coun-
try. Ultimately, it took extraordinary
actions—including a multibillion-dol-
lar taxpayer bailout—to prevent us
from falling into the abyss of a second
Great Depression. We narrowly avoided
that fate.

But now, when Congress should be
hardest at work rebuilding the edifice
that served us so well for decades, we
are not. Instead, we are being lulled
into a false sense of security.

Many of Wall Street’s biggest finan-
cial institutions, just a few months ago
saved from oblivion by U.S. taxpayers,
have already recovered. In some cases,
they are even making record profits.
Once again, they are back to their old
tricks, in particular remaining obses-
sively fixated on short-term trading
profits, with the help of zero percent
loans from the Fed window, to drive
their recovery.

In fact, much of the competition was
killed off in the crisis so that once
stronger banks are now stronger still,
allowing them to charge customers
higher transaction fees, from equities
to bonds to derivatives.

Many on Wall Street are engaged in
high-frequency trading strategies
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which, as the Chicago Federal Reserve
branch wrote just this week, pose a
systemic risk.

Fair and transparent markets are a
cornerstone of American democracy.
But institutions on Wall Street are
riven by obvious conflicts of interest,
as banks and nonbanks continue to
profit, even by taking positions di-
rectly adverse to those of their clients,
and too big to fail remains a critical
problem.

Many on Wall Street are telling us it
is too late to unscramble the egg, that
we cannot separate banking and trad-
ing entities that over the past 10 years
have become inextricably intertwined.
But the Nation is counting on the Con-
gress to do what is right. We must re-
store and preserve the credibility of
our financial markets. We simply can-
not fail to undertake what should be a
dramatic reformation of our financial
regulatory system.

Especially as a depression—which is
how today’s economy feels to millions
of Americans who lost their jobs, their
homes, their retirement savings—con-
tinues across this country, we simply
cannot squander the time for funda-
mental reform. We can never let a fi-
nancial disaster happen again.

So what must we do? Mr. Greenspan
has called for heightened Federal regu-
lation of banks and other financial in-
stitutions. But that is not at all suffi-
cient.

That is why I was deeply gratified
last month when the Obama adminis-
tration took an important step in
pushing Congress in a stronger direc-
tion. The President put forward a plan
that has been suggested by Mr. Green-
span’s predecessor at the Fed, Paul
Volcker. It went well beyond Mr.
Greenspan’s call for mere heightened
regulation.

Chairman Volcker’s plan would ban
commercial banks from engaging in
proprietary trading that does not ben-
efit their clients. In other words, as
Mr. Volcker explained, banks should
stick to banking, providing both credit
to those who need it and an efficient
global payment system, without which,
of course, our worldwide economy can-
not work.

It is axiomatic to say banks should
exist to serve their customers, not as
platforms on which an elite class of
traders make their careers and their
mind-boggling bonuses.

Sound advice, Mr. Chairman.

Remarkably, some on Wall Street
and in Washington have been arguing
that proprietary trading did not cause
the crisis, even though the crisis began
on Wall Street with the collapse of a
Bear Stearns hedge fund, even though
all of the major firms involved in the
crisis built up major proprietary posi-
tions in collateralized debt obligations
and other securities.

As Professor Roy Smith of New York
University, a former Goldman Sachs
partner, said:

Those weren’t client-driven trades. They
decided to take them themselves. The idea
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that proprietary trades were a trivial part of
the losses at the banks is just not realistic.

This is from a New York University
professor and former Goldman Sachs
partner.

These same critics are now looking
to poke holes in the Volcker proposal—
to put it to death by a thousand cuts.
They state that proprietary trading
can’t be distinguished from normal
market-making activities. They add
that customer money is oftentimes in-
vested alongside some of the firm’s
capital in proprietary ventures. Before
it is even considered in Congress, they
found facile arguments to undermine
the very spirit of the proposal. These
critics would leave the decisionmaking
to the regulators, and I could not dis-
agree more. We should not leave the
decisionmaking to the regulators.

So while I applaud Chairman
Volcker’s direction, I believe we need
to go even further. We cannot pass the
buck to our regulatory agencies. We
have tried that before. They punted
their responsibilities to the credit rat-
ing agencies and to the banks them-
selves, and we were left with disastrous
consequences.

As a recent feature in the Economist
stated, the big issue we face is ‘‘not
how to make regulation cleverer, but
how to protect taxpayers from a huge
bill when all the precautions fail and a
bank steps into the void.”

Congress needs to draw hard lines
that get directly at the structural
problems that afflict Wall Street and
our largest banks. We must draw lines
that divide financial institutions which
are ‘‘too big to fail.” And we must draw
lines that end the conflicts of interest
that literally and inevitably serve to
corrupt some of our most important fi-
nancial institutions.

I have been around the Senate for 37
years, and I know laws are usually not
written with hard-and-fast lines. Laws
are a product of legislative com-
promise, which often means they are
vague and ambiguous, and we often jus-
tify our vagueness by saying that the
regulators to whom we grant statutory
authority are in a better position to
write the rules and then to apply those
regulatory rules on a case-by-case
basis. Many times, they are right, but
this is not one of those times.

If Congress fails to draw hard lines
that deliver on real systemic reforms,
regulators cannot be counted upon to
do what is needed. We need brick and
mortar, not human judgment, to cleave
the banks from investment banking
again. We need stone walls, not regu-
latory oversight, to prevent institu-
tional conflict of interests that inevi-
tably bring financial disaster to mil-
lions of Americans. We must create a
system, as the saying goes, of laws and
not of men. While Congress is by na-
ture a compromiser, we must do better
than our usual legislative ambiguity.
We must provide those agencies—the
Fed, the SEC, the FDIC, the OCC, the
CFTC, and others—the statutory clar-
ity and the bright lines they need to
enforce the law.
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That is why Congress needs a bold
and clear plan that ends taxpayer bail-
outs for Wall Street and eliminates the
problem of too big to fail. In my view,
the core part of that plan must include
three critical features:

First, we must reimpose the kinds of
protections we had under Glass-
Steagall, completely separating tradi-
tional commercial banking activities
from the activities of investment
banks.

Second, we must impose size and le-
verage constraints on the nonbank
players to ensure they never again—
never again—become too big to fail.

Third, we must address the funda-
mental conflict of interest in modern
investment banking that permits pro-
prietary trading to come before serving
customers.

I was proud to join Senators CANT-
WELL and MCCAIN in sponsoring a bill
that would reimpose Glass-Steagall. By
statutorily splitting apart massive fi-
nancial institutions that house both
banking and securities operations, we
will go a long way toward fixing too
big to fail.

As important as reimposing the pro-
tections of Glass-Steagall, we must
also understand that the financial
world has changed enormously since it
was last in place. An investment bank
is no longer an advisory business where
small partnerships jealously guard
their capital. Instead, it is dominated
by highly leveraged behemoths that
trade for their own account. So while
Glass-Steagall firewalls protect feder-
ally insured deposits and eliminate the
conflicts in combining commercial and
investment banking, it wouldn’t elimi-
nate the possibility of a large, lever-
aged, and interconnected firm such as
Lehman Brothers from creating havoc
in the financial system.

For that reason, Congress must take
other prudential steps. We can begin
with the other concept put forward by
the Obama-Volcker proposal—placing
limits on debt. Wall Street banks were
able to fly too high on borrowed wings
by leveraging their threadbare capital
base well over 30 times—30 times—al-
lowing a firm such as Lehman Brothers
to finance a trillion-dollar balance
sheet of illiquid trading assets through
short-term debt. I repeat, we cannot
depend upon regulators and their dis-
cretionary judgments to ensure this
does not happen again. Instead, we
need a strict limit on the size of invest-
ment banks’ liabilities. There is al-
ready such a limit in place for bank de-
posits. No individual bank can hold
more than 10 percent of the size of the
total national deposits. That deposit
limit can be applied to nonbank liabil-
ities such that no investment bank can
have liabilities equal to more than 10
percent of total deposits. With this
limit, we can ensure that never again
will the so-called shadow banking sys-
tem eclipse the real banking system.

Two other problems in the current
crisis were the questionable quality of
bank capital and the arbitrary nature
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of regulators’ risk-based capital assess-
ments. Lehman Brothers, in fact, had
more than double its required capital
only days before it failed, in part due
to a loosening of the definition of cap-
ital and in part due to unrealistic valu-
ations of how risky Lehman’s assets
actually were.

We can eliminate those problems
with a simple statutory leverage re-
quirement that is based upon banks’
core capital; that is to say, their com-
mon stock plus retained earnings. Such
a requirement would supplement regu-
lators’ more highly calibrated risk-
based assessments. In short, it would
provide a sorely needed gut check that
ensures regulators don’t miss the for-
est for the trees when assessing the
capital adequacy of a financial institu-
tion.

Finally, as many of my colleagues
know, I have focused a 1ot on the prob-
lems associated with conflicts of inter-
est, including those at banking institu-
tions. One of the key problems is that
proprietary trading poses an inherent
conflict of interest. Instead of seeking
the best prices for their clients’ orders,
brokers can trade against or even in
front of them—a potential profit mo-
tive that could disadvantage their cus-
tomer and put them at a conflict of in-
terest with their customer.

Given that, we need to think criti-
cally about how we can address the
conflicts inherent in the modern in-
vestment banking model that place the
traditional businesses of merger advice
and securities underwriting under the
same roof with proprietary trading,
hedge funds, and private equity invest-
ments. For example, under this busi-
ness model, it has become common-
place for a firm to underwrite securi-
ties and then short them—or sell
them—within a week to protect them-
selves. This and other problematic
practices need to be restricted. Chair-
man Volcker is absolutely right that
proprietary businesses are not appro-
priate for commercial banks.

More to the point, it is becoming
clear that we need stronger protections
against conflicts of interest at invest-
ment banks, which play a critical role
in providing clients with advice on
mergers, equity offerings, and debt of-
ferings, as well as in providing liquid-
ity and making markets in securities.

Of course, there are some who will
claim that all these remedies are too
prescriptive; that they constitute too
much regulation. It is too late to un-
scramble the eggs, they say, so let’s
move on, or let’s leave it to the regu-
lators to develop appropriate rules and
remain flexible. That is the road to an-
other financial disaster.

If Congress fails to impose the needed
structural and institutional change,
the same systemic risks to our finan-
cial system remain; indeed, they will
get worse with each financial crisis be-
cause the Federal safety net gets big-
ger and bigger. And when the next cri-
sis occurs—and it will—the legislative
pendulum will suddenly shift direction
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and it will fall hard on Wall Street,
very hard, if we and Wall Street do not
act together in a realistic and con-
structive spirit first.

Frankly, I am always astounded that
I continue to hear those arguments
about overregulation when, in fact, we
have had precious little regulation,
particularly since Glass-Steagall was
eliminated a decade ago.

Risk taking is a fundamental part of
finance. Without risks, markets just do
not work. But the balancing act be-
tween safety on one side and growth
and innovation on the other cannot tilt
too far in the wrong direction. If we
don’t act, as sure as I am standing
here, the short-term trading profits on
Wall Street today threaten to become
the losses borne by the rest of America
down the road.

As Chairman Volcker said at the
Banking Committee hearing this week,
if we do not heed his warning, the next
disaster may not take place in his life-
time, but it will come, and his soul will
come back to haunt us all. The Amer-
ican people already know this basic
truth, even if Wall Street does not.
They may not understand the complex-
ities of the banking system, and, in-
deed, only a handful of math Ph.Ds can
follow the complex algorithms that
help create much of today’s exorbitant
trading profits. But people do know
banks are not designed to be trading
machines. They know banks should
make their money taking deposits and
lending money, which in turn provides
capital for growth, creates jobs, and
provides opportunities for more jobs
and more growth. You can call it popu-
lism, but you can also call it good-old
common sense, borne once again in the
lessons of hard economic times brought
about by Wall Street excesses. That
common sense needs to be returned to
our national financial system. We must
shrink bankers’ outside sense of enti-
tlement and return to a more realistic
vision of their role in society. Bankers
are not traders, nor should they be.
Bankers should be too safe to fail, not
so large that we cannot permit their
failure.

We must structurally reform the con-
flicts of interest that threaten to erupt
again in crisis and great financial loss.
We must build again the edifices that
will keep the American economy safe
from financial crisis for decades to
come. We must do it now. Americans
deserve no less.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER (Mr.
BURRIS). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. BROWN of Ohio. Mr. President, I
ask unanimous consent the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

EARNED-INCOME TAX CREDIT

Mr. BROWN of Ohio. Mr. President, a
week or so ago we marked Earned-In-
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come Tax Credit Awareness Day, a day
to highlight a vital tool for Americans
working their way out of poverty.
These are challenging economic times.
The costs of food, housing, transpor-
tation and, basic necessities increase
while wages stagnate. We know for the
last 10 years, even before this reces-
sion, even in times of relative pros-
perity where profits were up and there
was growth in the economy, most peo-
ple’s wages were flat even though costs
went up. Tuition especially, energy
costs, health care costs have meant dif-
ficult times for a decade; obviously
more acutely difficult now. That is one
of the reasons the earned-income tax
credit, one of the most important tax
cuts for our Nation, is so important.

The EITC is designed to fill that gap
that so many working families suffer
from. It provides millions of Ameri-
cans, including hundreds of thousands
of Ohioans, from Bellaire to Van Wert,
from Ashtabula to Middletown—pro-
vides hundreds of thousands of Ohioans
earning low to moderate wages, a po-
tentially lifesaving tax credit. If you
work and you play by the rules but you
earn low wages, the earned-income tax
credit can provide for your children,
help you build economic security, help
you extend your reach for the Amer-
ican dream.

According to a recent study, the
earned-income tax credit has lifted
more children above the poverty line
than any government program. The
earned-income tax credit, again, is
available for people who have jobs and
get a tax credit as a result of that job.
In 2005, more than 22 million U.S.
households applied for the earned-in-
come tax credit. They received on aver-
age $1,800 a household. An estimated 2.6
million children were lifted above the
poverty line because of the earned-in-
come tax credit.

This is no handout. This is earned. It
is the earned-income tax credit because
people in lower wage jobs are working
hard and playing by the rules and
doing the right thing. The American
Recovery and Reinvestment Act has in-
creased the earned-income tax credit
refund, expanding it to help thousands
more Ohioans. Approximately 875,000
Ohio families qualify for the earned-in-
come tax credit, but as much as 20 per-
cent do not take advantage of it. They
do not know about it or they do not
know how to apply for it. That is
175,000 working families from Chil-
licothe to Dayton, from Maumee to
Bryan; 175,000 working families in my
State have earned the earned-income
tax credit but they are not receiving it.

There are millions of dollars on the
table, if you will, millions of dollars in
tax credits for Ohio’s working families.
These are the criteria: If you earned
less than $48,000 last year, depending on
the size of your family, you could be el-
igible to receive an earned-income tax
credit of up to about $5,000. Even if
your income is lower than the thresh-
old for filing taxes, file them anyway
to obtain the earned-income tax credit.
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