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and-out gambling, there are rules of
the track, rules of the road.

It seems to me that on Wall Street,
where you are dealing with the life sav-
ings and the hopes and dreams of our
people, our businesses, and our chil-
dren, that there need to be reasonable
rules of the road and no more taxpayer
bailouts. Let’s get started and vote aye
on the Boxer amendment and make
this bill even better. It is a terrific bill,
but we can make it even better.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Connecticut is recognized.

Mr. DODD. Mr. President, I commend
my colleague from California who has
been patient and has done a good job. I
describe her statutory language as sort
of the exclamation point in this. As the
amendment reads, the very first line—
and, again, I don’t have to read it—at
the end of this title includes the fol-
lowing. So it is at the end of the title.
It is complicated to get this right, so
we have a winding down and a disposi-
tion in receivership and bankruptcy in
these institutions.

In case anybody had doubts about
what the language does, the amend-
ment says the word ‘‘shall” in every
sentence. There are no ‘“‘mays.” The
taxpayer ‘‘shall” not be exposed. There
““‘shall” be liquidation. It is very clear
what we are trying to achieve. I know
nobody objects.

We are on the bill. We ought to be
able to start on a positive note. We are
going to have times of significant divi-
sion and debate on this bill coming up.
I thought it might be worthwhile for
the American public to witness a Sen-
ate that can actually, as it begins de-
bate, do so with some unanimity. That
doesn’t happen with great frequency,
but to start on that basis makes sense
to me.

I hope our colleagues will agree with
that conclusion and allow this amend-
ment to be voted on as soon as we come
back from our caucuses and then move
to other amendments, hopefully, where
there is agreement, demonstrating
again that we are not fighting every
single issue with each other. There is a
lot of agreement about what ought to
be in the bill.

Mrs. BOXER. I thank my colleague.
The reason I did this, frankly, was be-
cause the other side seemed to be mis-
understanding what this bill did. So I
was hopeful that they would just say:
Terrific; now it is clear. No losses to
taxpayers—‘‘taxpayers shall bear no
losses from the exercise of any author-
ity under this title.”

I understand Senator KYL said yes-
terday this was a sense of the Senate.
It is clear. It is not a sense of the Sen-
ate: liquidation required, recovery of
funds, taxpayers shall. There is no
“‘should.” It is real. So that is why I
am hopeful that if we can get started
with a bipartisan vote, it will make the
life of our chairman a lot easier be-
cause at least we would come forward
with something on which we can stand
together.
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I thank the Senator so much for
working with me to make sure this is
clear as a bell. As the Senator says,
bills are complex. And people say: Why
is this bill 800 pages? Well, it is com-
plicated because we have to amend lan-
guage in so many parts of the Federal
law. But this is clear. We sum it up. We
sum up the title in this way.

I am excited about voting on this. I
will be back after the luncheon hour
to—if I need to—make the case again—
not that my colleague hasn’t done it
for me, but I want to lift a little bit of
the burden off his shoulders.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, I com-
mend the Senator from California for
her amendment. As one of the people
who was charged by the chairman to
work on this section of how we make
sure we put appropriate barriers to
firms getting too large and barriers to
firms being too big to fail, and should
they fail, making sure taxpayers are
never on the hook again, I think the
amendment of the Senator from Cali-
fornia adds that emphasis. We took the
chairman’s charge at his word.

This is an area where there was com-
plete bipartisan agreement. I had the
good fortune of working with my friend
and colleague, the Senator from Ten-
nessee, on this issue. We put a strong
preference in the bill toward bank-
ruptcy as the normal process, and even
put into place a new series of require-
ments for large firms—particularly
internationally significant firms—to
come forward to the regulators and de-
scribe how they can unwind themselves
through an orderly bankruptcy proc-
ess, that being the normal process. But
in the event, as we saw in 2008, there
may be times, even with the best laid
plans, when you may reach a level of
crisis that would require resolution, if
there is resolution, it should not be
propping up firms the way we did it in
the fall of 2008. The resolution should
be a death Kknell for any firm that is
put into that process. It should be
something any logical management
team or series of shareholders would
want to avoid at all costs.

We put forward a process where it is
postfunded. I think reasonable folks
can agree on which is the best option.
At the end of the day, if there are any
funds used to make sure we can unwind
this firm in an orderly process so that
it doesn’t cause any further systemic
damage to the overall financial sys-
tem, and indirectly to the American
taxpayer, and if the financial system is
shored up by that action, that any
costs not recouped—if this firm goes
out of business and it is being put out
of business, if there are funds expended
and they have to be recouped from
some source, that source should not be
the American taxpayer.

Again, I commend the Senator from
California for her efforts with this
amendment. It adds that exclamation
point. Again, I cannot imagine that my
colleagues on the other side, who I
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know share the same view, do not want
to make sure taxpayers will never be
exposed again by the mistakes made by
Wall Street. I think this amendment is
a good place to start this debate, where
we have that common cause.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DODD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

RECESS

Mr. DODD. Mr. President, I ask unan-
imous consent that the Senate stand in
recess until the hour of 2:15 p.m.

There being no objection, the Senate,
at 12:27 p.m., recessed until 2:15 p.m.
and reassembled when called to order
by the Presiding Officer (Mr. BEGICH).

———

RESTORING AMERICAN FINANCIAL
STABILITY ACT OF 2010—Continued

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. GREGG. Mr. President, will the
Senator yield for a second?

I ask unanimous consent that after
Senator BROWN speaks, Senator MIKUL-
SKI be recognized and then I be recog-
nized.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Massachusetts.
HONORING OUR ARMED FORCES
SERGEANT ROBERT J. BARRETT

Mr. BROWN of Massachusetts. Mr.
President, I rise today to say a few
words about a hero: Massachusetts
Army National Guard SGT Robert J.
Barrett who was Kkilled in Afghanistan
on April 19. I had the sad honor of at-
tending his funeral this past weekend.

So everyone knows, Robert was on
foot patrol south of Kabul when an IED
exploded, Kkilling him and injuring
eight of his fellow soldiers of 1st Bat-
talion, 101st Field Artillery Regiment.
He was 21 years old.

Robert was from Fall River, a city of
90,000 in the southeastern part of Mas-
sachusetts. He was a long-time member
of the 54th Massachusetts Volunteer
Regiment. He geared his life toward
helping others, especially veterans.

He was selected for the regiment’s
honor guard in early 2008 and took part
in more than 350 events honoring our
fallen soldiers, including marching in
the President’s inaugural parade a lit-
tle more than a year ago.

His primary mission in Afghanistan
was of the utmost importance. He was
training Afghan soldiers so they would
be able to stand up and provide secu-
rity for their own country. Rather than
spend his free time relaxing, he gave of
his time and knowledge by volun-
teering at 1local orphanages and
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schools. Robert was a shining example
of ‘“‘selfless service,”” one of the seven
Army values.

Before his deployment, Robert wrote
several lines that summarized his
thoughts about his service and our mis-
sion overseas. I wish to take one final
moment to read one of his thoughts:

I volunteered to put my life on the line for
freedom and country. For my fellow soldiers,
for my little girl, for my weeping mother and
father. I am going to a land where American
freedom is just a dream, a hope, a slow re-
ality. I am an American Soldier.

That was by Robert J. Barrett before
he mobilized.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Maryland.

Ms. MIKULSKI. Mr. President, I rise
to speak on the issue of financial serv-
ices. Before I do, I wish to say to the
Senator from Massachusetts, Mr.
BROWN, that we in Maryland express
our condolences to him and his loss. We
have suffered many of our own. We are
comrades in arms in this moment of
grief. We salute him and respect the
family.

Mr. BROWN of Massachusetts. I
thank the Senator from Maryland.

Ms. MIKULSKI. Mr. President, I
come to the floor today to talk about
an issue about which I care very deeply
and have fought for all of my life. That
is financial services reform.

I am not a Janie-come-lately to this
issue. In 1999, I opposed the repeal of
the Glass-Steagall Act which led to the
crisis we have today. I was one of eight
Senators to vote against the repeal of
the Glass-Steagall Act which tore down
the walls between conventional bank-
ing and investment banking. Had that
bill been defeated in 1999, we would
have not had the crisis that faced us in
the last 2 years.

My family, too, has fought over gen-
erations to protect consumers and ex-
pand access to credit. At the beginning
of the old century when the downtown
banks would not lend to people such as
my family, whom they regarded as on
the other side of the tracks, my grand-
father, along with other small business
people in the area, got together and
started a savings and loan to serve that
community. They lent to people who
did not have access to credit. They lent
to small business owners, such as my
father, who opened a grocery store.
They lent to women, such as my grand-
mother, who opened a bakery. When
tough times came during the Great De-
pression, this savings and loan wanted
to make sure that people would not
lose their homes. If you paid a nickel a
week on your mortgage, you were cur-
rent.

I was raised in that sense that finan-
cial institutions should be on the side
of the people and they should have ac-
cess to the American dream to buy a
home, to start a business.

As a young social worker working in
Baltimore’s African-American commu-
nity, I saw, once again, there was no
access to credit. The African-American
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community was sidelined and red-
lined. What we saw were these local
payday vendors who had names such as
Happy Harry. Why was Harry so happy?
It was because he was charging 18 to 20
percent interest for a loan.

I got together with the people in the
community at the parish council and
we were able to start a credit union so
there would be access to credit and end
the scamming and scheming and
gouging of those hard-working people.

I continued that fight in the Senate.
I helped create a task force in Balti-
more to end that scheme and scam. I
also worked as the Chair of the Com-
merce-Justice-Science Appropriations
Subcommittee. I made sure in 2009,
working with Senator SHELBY and lis-
tening to the comments of Senator
DobpD, that we put extra money in the
Federal checkbook so the FBI could
come after the financial fraud crowds,
the mortgage fraud, the securities
fraud.

It sure was not the Securities and
Exchange Commission. They were too
busy sitting on their wingtips while
money was flying out the door with
these terrible lending practices.

As we deal with this bill pending be-
fore the Senate, the Restoring Amer-
ican Financial Stability Act, I want
you to know I support this bill. I have
been a reformer and a watchdog all of
my life. I have a deep suspicion of how
big banks treat the little people and
what they do with the little people’s
money. Time and time again, we see
the consequences of loose regulations
and wimpy and tepid enforcement. Yes,
I said it, wimpy and tepid enforcement.

Time and time again, I voted for
more teeth and better regulation and
more enforcement. I always wanted to
be sure it was Main Street that got ac-
cess to credit, and I was against the
unfair and abusive practices of Wall
Street.

Here we are again in this financial
situation where we bailed out the big
banks. We bailed out the whales, we
bailed out the sharks, and we have left
the people in the community, the little
minnows, to swim upstream and be on
their own.

Now is the time to right this reform.
Now is the opportunity to pass real fi-
nancial reform that puts the strongest
consumer protections in financial re-
form and to ensure that the greed of
Wall Street does not trump the needs
of Main Street.

We need to put government back on
the side of the middle class. If we can
bail out the banks, how about we make
sure we protect the middle class
against fraud, duplicity, and gouging?
People with limited access to credit
are being victimized, abused, and de-
frauded. It is both a crime and a
shame.

Since the people who do it have no
shame, maybe we have to make it a
crime. In fact, I think we ought to
make it a crime. When they get out of
their pinstripes and start wearing or-
ange jumpsuits and stand out in the
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crowd on visiting day, rather than
cruising parents’ weekends, maybe

they will have some remorse, and
maybe they will be ready to change the
nature of their practices.

When I travel around my State,
whether it is in diners or grocery
stores, there is anger and frustration in
people’s voices. They are mad, and they
are scared. They have watched Wall
Street executives pay themselves lav-
ish salaries while they are worried
about their job and being laid off. They
have watched Wall Street mortgage
brokers profit off irresponsible lending
while their husbands work an extra
shift to make sure they can make the
monthly mortgage payment. And they
have watched big firms take very risky
gambles with their money without any
regulation. It essentially was casino
economics. This is why people are mad,
and they are losing trust in govern-
ment. People they counted on to pro-
tect them did not.

What infuriates the people of Mary-
land and of this country and me is
there is no remorse by Wall Street
about what they did. Nothing about
their behavior suggests they have
learned or even care what is wrong.
Look at what happened with AIG after
receiving $170 billion in taxpayer
money. They paid themselves $165 mil-
lion in bonuses. I stood on the floor and
said ““AIG”’ stands for “‘ain’t I greedy.”

I do not want to have catchy phrases.
I want to have concrete, enforceable,
tough regulations. Again, what bothers
me is the lack of remorse and a com-
mitment to reform.

Right or wrong, if you are in a 12-step
program, people usually say that one of
the ways to right those wrongs is to
say ‘I am sorry” and mean it. I did
wrong and I will never do it again. I
want to make amends by making it
right.

Not these guys. They need us to have
a tough approach to this situation.
They say: We will never do anything
like that again. Actually they do not
even say that.

What we need to do is to make sure
we have the strongest regulations. We
have an opportunity now to choose be-
tween real reform or business as usual.
Consumers need protection in regula-
tion to guarantee the safety of their
deposits and the availability of basic
banking services. Small business needs
credit to grow so that they can create
a job for themselves and for those in
their community. And we need to hold
Wall Street accountable. We need to
make sure there are no taxpayer bail-
outs ever again and to ensure when
banks take risks, they do it with their
own money, not with money out of the
deposits of hard-working people.

The bill before us is an excellent bill.
It provides a 21st century regulatory
framework for the financial system. No
more scheming, no more scamming, no
more preying.

It is time to pass this bill. There are
amendments pending that I think will
also help to improve the bill, but I
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think it is time that we pull the sharks
out of the tank, make sure the whales
do not crush the little guy, and to
make sure that the minnows get a
chance and that we have an economy
that is swimming.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. Mr. President, I wish to
speak briefly on the bill that is before
us and how I think it can be improved.

First, I congratulate the chairman of
the committee, working with the rank-
ing member. I understand they have
reached an agreement on how to do the
issue of resolution, which addresses the
issue of too big to fail, which is a very
critical part of this bill. I congratulate
them for making that type of initia-
tive. I hope the rumors are true and
that such an amendment will address
strong too-big-to-fail language so the
American taxpayers will not be on the
hook for institutions that overextend
themselves and take on too much risk
but are institutions that are so large it
is felt they are too big to fail, that con-
cept will no longer be part of our lexi-
con, and we will essentially put an end
to that. I congratulate the chairman
and ranking member.

There are, however, other major
issues in this bill that need to be ad-
dressed. They are substantial and rath-
er complex. A few that are not even in
the bill—for example, how we address
Fannie Mae and Freddie Mac. We know
that the American taxpayers today are
on the hook for somewhere between
$400 billion and $500 billion—$400 billion
to $500 billion—that we are going to
have to underwrite in order to stabilize
those two entities on the credits which
they have run up which have gone bad
and they have purchased. That is seri-
ous.

There will be a proposal that comes
from our side of the aisle. It will not
totally be structured to Fannie and
Freddie. It should. I would like to see
that. It is too complex to do in this
bill. It will at least address some of the
core issues that ought to be addressed.
For example, we ought to tell the
American people upfront and forth-
rightly how much they owe. It should
be put on budget. We ought to put on
budget what the obligations are, be-
cause they are scoreable, relative to
the costs the American taxpayers are
going to have to bear to bail out and
maintain Fannie and Freddie. It is
going to be somewhere around $400 bil-
lion to $500 billion additional debt. It is
coming. We do not want to talk about
it because it affects other debt obliga-
tions of this country in a lot of dif-
ferent ways, primarily in crowding out.

Second, the bill has language on un-
derwriting but it is not strong enough.
If you want to look at what caused this
event at the end of 2008, what caused
this traumatic event which almost
brought the entire financial system of
America down, which almost put us
into a depression and put us into a very
severe recession, cost a lot of people
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their jobs—and there are still a lot of
people experiencing trauma because of
it—there are three or four main causes.
I have talked about them before:

One, of course, is that I believe the
money was made too easy to get, at too
low a price, for too long by the Fed.

Another was the fact that the Con-
gress specifically encouraged and, in
fact, forced lenders, for all intents and
purposes, to lend to people who
couldn’t afford the homes they were
buying because it became congres-
sional policy to do that.

Another was that people were shop-
ping for the weakest regulators. This is
what happened in the derivatives mar-
ket, and the derivatives were not struc-
tured in a way that actually put cap-
ital or liquidity or margin behind de-
rivatives.

The fourth and I think probably the
most significant was that there was a
total breakdown in underwriting stand-
ards. In other words, the people who
were making the loans on subprime
mortgages and on other types of exotic
instruments so that people could buy
houses who couldn’t afford them were
making those loans and not looking at
the underlying value of the asset, and
they weren’t looking at the ability of
the person to pay back that loan. What
they were doing, quite simply, was
making the loan because they were
going to get a fee for it and then they
were going to sell the loan, securitize
it. It was going to be chopped up, sent
out, and syndicated, and they didn’t
really care what the loan did because
they were basically making a loan for
the purpose of making a fee. Those
were the one-off lenders.

In the banking industry, you had a
complete breakdown. Banks were lend-
ing to people they knew couldn’t repay
when these loans reset, and they knew
the value of the asset could only sup-
port that loan if there was an apprecia-
tion in the market, which was a gam-
ble.

This happens every time we go
through one of these events, by the
way, one of these real estate-driven re-
cessionary events. It happened in the
late 1970s; it happened in the late 1980s
when I was Governor of New Hampshire
and New England went through a hor-
rific contraction as a result of an ex-
pansive effort of lending money in the
real estate  markets—underwriting
standards break down.

There needs to be a clear national
definition of what proper underwriting
standards are. Senator ISAKSON and I
and a number of other people—Senator
CORKER—are going to put forward an
amendment in that area.

One of the core areas here that needs
to be addressed and hopefully will be
included in this bill and improve the
bill in this area—one area of this bill
that simply has to be changed if it is to
be effective in doing what it is sup-
posed to do is the language of deriva-
tives.

Most Americans don’t understand de-
rivatives. It is understandable. They
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are complex products. But basically
think of it this way: You are on Main
Street, and you have a business—usu-
ally a fairly large business—and you
are making a product. You want to be
able to sell that product to somebody
at the price you quote that person and
make the profit you expected at that
quoted price.

But there are a lot of things that af-
fect that product that you can’t con-
trol. If you are selling it to another
country, you can’t control what the
dollar is going to do in relationship to
the currency of that country—for ex-
ample, if you are selling it to Brazil,
whether their currency goes up or
down vis-a-vis the dollar. If you enter
into a contract today and can’t sell
your product for 6 months, your whole
profit could be wiped out by the mar-
ket devaluing as relates to that cur-
rency. The materials you buy to make
that product may change in value or
viability. The person you are getting a
loan from to allow you to expand your
business to build that product may
have financial troubles and you may
have an issue there or, vice versa, you
may have an issue with that person.
All of these are things which are usu-
ally beyond the ability of the indi-
vidual who is making the product—and
in this case, I am talking about mak-
ing products—to control.

So there is something called a deriv-
ative, which is an insurance item. Basi-
cally, someone insures for you over
those risks. There is a lot of com-
plexity to this because these insurance
items mutate into all sorts of different
instruments. They can affect financial
instruments, they can affect commod-
ities, they can affect goods, they can
affect just plain currencies, but they
are critical instruments—derivatives—
for making the economic engine work.
They are sort of the grease you put in
the economic engine to make sure it
doesn’t seize up, to allow the economic
engine to move down the road. They
are so critical, in fact, that they are
approximately $600 trillion—trillion—
of notional value. Notional value is not
really what the risk is because there
are underlying assets here, but that is
a big number—a big number.

So we have to make sure that when
we amend the derivatives section of
this bill to try to have a stronger de-
rivatives industry, we don’t make big
mistakes and basically undermine the
ability of people to use this type of in-
strument to get credit and to make the
markets work and to create jobs on
Main Street because these all tie back
to jobs on Main Street. Even if you are
not working for the company that uses
the derivatives, you are probably work-
ing for somebody who does business
with a company that does derivatives.
In Nashua, NH, there are a bunch of big
companies that do derivatives. There
are a lot more smaller companies that
sell products to those companies on
Main Street. So it will affect Main
Street if we do this wrong because
credit will contract.
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The unique advantage America has is
that we are the place in the world
where, if you have a good idea and you
are willing to take a risk yourself and
you are an entrepreneur, you can usu-
ally get capital and credit to allow you
to do that idea, to take that risk and
thus create jobs, which is the bottom
line for all of us; we want to create
jobs. So derivatives play a large role in
making that system work. This bill,
unfortunately, adopted language which
was put forward in the Agriculture
Committee which literally undermines
the safety and soundness of the deriva-
tives market and, secondly, the ability
of America to be a leader in the deriva-
tives market.

Our goal here should be very simple.
Our goal should be two steps: One,
make our banking and financial system
safer, sounder, and a system which
will, to the extent we can anticipate it,
avoid systemic risk. While doing that,
our second goal must be to have a vi-
brant credit market and capital mar-
ket and be the primary place in the
world where people come to create
credit and capital because that gives us
a competitive advantage over the rest
of the world. That creates jobs here in
the United States. Unfortunately, this
bill, as structured, doesn’t accomplish
that. In fact, it undermines that.

A good derivatives reform bill would
essentially create an atmosphere where
derivatives are more transparent,
where the pricing is more transparent,
and where there is standing behind the
two parties to an agreement on a de-
rivatives contract—assets, liquidity,
margin—something that can be turned
to should one of the parties fail to per-
form on the contract. This can be done
by creating a reasonable exception for
end-use derivatives—those are the ones
where you basically have a purely com-
mercial purpose—and if people don’t
fall into that reasonable exception,
then requiring essentially all the other
derivatives to go through what is
called a clearinghouse.

The clearinghouse becomes basically
the situation where the two parties to
the contract—there are multiple par-
ties to the contract—essentially put up
collateral, margin, liquidity, so that

the contracts are supported—the
counterparties are supported. The
clearinghouse itself also has to be

collateralized adequately, capitalized
adequately, so that it doesn’t become a
risk because it is going to be the in-
surer, basically, of these contracts—all
very doable through new regulatory re-
structure or a modified regulatory re-
structure.

Then, as these contracts become
more standardized or are standardized,
they move over to an exchange. A lot
of them could do that right now, but
some simply can’t because their con-
tracts are too customized to move di-
rectly to an exchange. But over time,
most of them probably will. And that is
the way it should be structured.

Unfortunately, in this bill, it is di-
rected that we set up a new process for
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doing these derivatives by taking basi-
cally the market makers in these de-
rivatives—which are the swap desks—
and moving them out of the financial
institutions into separate institutions.
Where this idea came from is hard to
fathom because on its face it makes ab-
solutely no sense. I mean, it is so coun-
terproductive to the purpose of making
the derivatives market safer, sounder,
and more efficient and, as a result, a
better market which creates credit in a
transparent, fair, effective, and sound
way. It is so counterproductive to that
on its face, you would think anybody
who suggested it would have it imme-
diately pointed out that this doesn’t
work. But for some reason, it has found
its way into this bill.

The practical effect of doing this is
that you will create these separate en-
tities. These separate entities are
going to have to be capitalized because
you have to have capital behind these
derivatives desks. That is the whole
point. You have to have something
standing behind these desks to make
them viable so that you don’t end up
with an AIG. What was the AIG prob-
lem? There was nothing behind the de-
rivative contracts except for the name
AIG. You don’t want to do that again.
You want capital.

It is estimated that it would cost $250
billion to set up these separate desks.
What does that mean? That means that
capital is not going to be available for
the creation of credit. You will see an
immediate contraction. It is estimated
by the industry—and again, this is an
industry number, not mine, so you can
take it with a grain of salt—that will
cause a $% trillion contraction in cred-
it. That is Main Street not being able
to get credit. Let’s even say they have
exaggerated. Say it is only going to
contract 80 percent. That is still $600
billion to $700 billion of credit that is
not available on Main Street to do
business, to create jobs, to take risk. It
is foolish to do that type of contraction
and to set up this structure.

Plus, you have nobody who is going
to oversight this as effectively as the
people who oversight the present deriv-
ative market makers. The FDIC won’t
be able to get on top of this. The Fed
probably will have trouble getting on
top of this. You will create a less stable
platform from which to view these
markets, when the whole purpose of
the bill was to make it more stable. It
makes absolutely no sense.

This is section 106 in the Agriculture
bill. I think it is section 714 in this bill.
And you don’t have to believe me on
this. I mean, two of the major, premier
regulatory agencies—which are the fair
arbiters here, really; I mean, they are
the umpires—have come out in a very
unusual way, because they do not usu-
ally comment in the middle of a legis-
lative process such as this, and said
that this—this is my paraphrasing—is
a stupid idea, a counterproductive idea,
the type of idea which, if it were to be
put in place, would be cutting off your
nose to spite your face and we would
end up with a less sound system.
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Let me read to you from the com-
mentary of the Federal Reserve staff
on section 106, which is now, I believe,
section 714. Here is what the Federal
Reserve staff said about this approach:

Section 106 would impair financial sta-
bility and strong prudential regulation of de-
rivatives; would have serious consequences
for the competitiveness of United States fi-
nancial institutions; and would be highly
disruptive and costly, both for banks and
their customers.

That is pretty specific. That is pretty
damning testimony as to the effect of
this language. It is going to reduce our
competitiveness because a lot of these
derivatives will go overseas. It is going
to make it much more difficult to have
sound regulatory policy toward deriva-
tives, and it will be highly disruptive
and costly not only for the banks but
for their customers. That is called
Main Street—the people who create the
jobs. This is a very inappropriate idea
that has been put in this bill.

But don’t just rely on the Fed if you
are a Fed hater—and there appear to be
a number in this body, for reasons I
still have trouble fathoming. They
must have something against having a
sound money policy. But if you don’t
like the Fed, listen to the FDIC. I don’t
think anybody around here doesn’t
give great credibility to the way Sheila
Bair, the Chairman of the FDIC, han-
dled the bank crisis. Very honestly,
they stepped in, they settled out a lot
of major banks, and they did it in a
way that was extraordinarily profes-
sional. As a result, the markets re-
mained calm, people got their money
back, and deposits were not at risk.

This is an agency which has high
credibility, and this is what Chairman
Sheila Bair has specifically said about
this:

If all derivatives market-making activities
were moved outside the bank holding compa-
nies, most of the activities would no doubt
continue, but in less regulated and more
highly leveraged venues.

In other words, be much more risky.

Such affiliates would have to rely on less
stable sources of liquidity which—as we saw
during the past crisis—would be destabilizing
to the banking organizations in times of fi-
nancial distress, which in turn would put ad-
ditional pressure on the insured banks to
provide stability.

In other words, bad idea. It under-
mines the banking industry to do it
this way.

Finally: ‘“Thus, one unintended’”—ac-
tually, this is not finally. The whole
letter is three pages long and has a lot
of strong points. But the final part I
am going to read:

Thus, one unintended outcome of this pro-
vision would be weakened, not strengthened,
protection of the insured bank and the De-
posit Insurance Fund, which I know is not
the result any of us want.

That is pretty specific. So you have
the Fed on one side, one of the major
regulators, saying this idea doesn’t
work, it will undermine the structure
of the banking industry. You have the
FDIC on the other side saying this pro-
posal doesn’t work, it is going to un-
dermine the insurance deposit system.
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So you do not have to listen to myself
or others who pointed out the failure of
this section. Listen to these regulators.
This section has to be removed from
this bill.

There are other things that need to
be done in the derivatives areas which
would improve the language. For exam-
ple, once you are on a clearinghouse,
you should not be mandated to go di-
rectly to an exchange because it simply
will not work. There needs to be an
intermediary step as standardization
and then the best thing to do would be
to require regulators to look at these
different instruments and then, if they
feel they can be standardized, tell the
people producing them they can be
standardized and then move them over.
To unilaterally say everything has to
go to an exchange is, I think, going to
be counterproductive and again push a
lot of business offshore.

But clearly this one section is dam-
aging to our efforts to produce a safer,
sounder, more transparent derivatives
regime which has adequate liquidity
and capital behind it and which keeps
America as the primary place to do
credit in the world so our entre-
preneurs can get credit at a reasonable
price, so they can go out and take the
risks to create the jobs in America.

I ask unanimous consent to have
both these statements printed in the
RECORD, and I yield the floor.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

COMMENTS ON SENATE AGRICULTURE
COMMITTEE’S OTC DERIVATIVES BILL

APRIL 24, 2010
1. Section 106 should be deleted.

a. Lending to financial market utilities.
Section 106 would prohibit any federal assist-
ance to swap dealers, major swap partici-
pants, swap exchanges, clearinghouses and
central counterparties. This would appear to
override the provision of Title VIII that
would allow the Federal Reserve to provide
emergency collateralized loans to system-
ically important financial market utilities,
such as clearinghouses and central counter-
parties, to maintain financial stability and
prevent serious adverse effects on the U.S.
economy.

i. As systemically important post-trade
‘“‘choke points’ in the financial system, it is
imperative that these utilities be able to set-
tle each day as expected to avoid systemic
problems and allow for a wide range of finan-
cial markets and institutions to operate. The
failure of a systemically important utility to
settle for its markets would not only call
into question the soundness of the utility as
a critical market infrastructure but could
also create systemic liquidity disruptions for
one or more markets and potentially other
financial market utilities. The increased im-
portance that Title VIII places on central
counterparties and central clearinghouses to
reduce risk in the financial system neces-
sitates ensuring that short-term secured
credit is available to these utilities in times
of stress.

b. “Push-out’ of bank swap activities. Sec-
tion 106 would in effect prohibit banks from
engaging in derivative transactions as an
intermediary for customers or to hedge the
bank’s own exposures.

i. Title VI, which includes the so-called
Volcker rule provisions, better addresses the
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problem of risks from derivatives activities
by prohibiting any bank, as well as any com-
pany that owns a bank, from taking specula-
tive, proprietary derivative positions that
are unrelated to customer needs.

ii. Section 106 would impair financial sta-
bility and strong prudential regulation of de-
rivatives; would have serious consequences
for the competitiveness of U.S. financial in-
stitutions; and would be highly disruptive
and costly, both for banks and their cus-
tomers.

iii. Banks are subject to strong prudential
regulation, including capital regulations
that take account of a bank’s exposures to
derivative transactions. The Basel Com-
mittee on Banking Supervision has recently
proposed tough new capital and liquidity re-
quirements for derivatives that will further
strengthen the prudential standards that
apply to bank derivative activities. Titles I,
III, VI, VII and VIII all add provisions fur-
ther strengthening the authority of the Fed-
eral supervisory agencies to address these
risks.

2. The foreign exchange swap exclusion
should not be limited to non-exchange-
traded non-cleared transactions.

a. The bill permits the Treasury to exclude
foreign exchange swaps and forwards from
coverage as ‘‘swaps,” but the exclusion ap-
plies only if the transaction is not listed or
traded on an exchange or a swap execution
facility and not cleared through a deriva-
tives clearing organization. A substantial
share of foreign exchange swaps and forwards
are entered into using electronic trading
platforms. The broad definition of swap exe-
cution facility appears to capture these plat-
forms, thereby rendering the Treasury’s ex-
emptive authority largely meaningless.

b. Foreign exchange forward and swap
transactions should be treated in a way com-
parable to other physically settled forwards
for securities and nonfinancial commodities
that are exempted under the bill. Foreign ex-
change forwards and foreign exchange swaps
are delayed purchases and sales in broad and
deep cash markets. Prices for foreign ex-
change are already readily available and
transparent and that existing transparency,
coupled with the breadth and depth of the
foreign exchange markets, makes the foreign
exchange markets not easy to manipulate.

3. Core principles for financial market utili-
ties should not be hard-wired in the stat-
ute.

a. The bill sets out specific core principles
for derivatives clearing organizations, swap
execution facilities, and swap data reposi-
tories, and would not give the CFTC or SEC
leeway to adjust the core principles to re-
flect evolving U.S. and international stand-
ards (as does the Dodd bill).

b. The current international standards for
central counterparties are under review for
needed changes in light of market develop-
ments, particularly in the OTC derivatives
market, and are expected to change, thus po-
tentially creating an immediate conflict
with the bill.

c. Providing regulatory flexibility would
permit changes to the international stand-
ards and other future refinements in risk
management standards to be addressed. In
addition, such flexibility would facilitate the
ability of the U.S. regulatory agencies to
work together to adopt consistent standards
across financial market utilities that per-
form similar functions.

4. The definition of ‘‘swap data repository’’ is
overly broad.

a. The definition (‘‘any person that col-
lects, calculates, prepares, or maintains in-
formation or records with respect to trans-
action or positions in or the terms and con-
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ditions of, swaps entered into by third par-
ties’’) appears to include entities whose pur-
pose is not related to acting as a central
record-keeping facility. For example, the
definition may sweep in trade comparison
services and news organizations that collect
trading information.

b. Given its breadth, it will be difficult to
apply core principles to such disparate ac-
tivities and organizations.

5. Data-sharing among regulators is unneces-
sarily restricted.

a. The bill would require a swap data re-
pository to notify the relevant Commission
of any information requests from other regu-
lators and require that those other regu-
lators indemnify the repository and the
Commission from any claims stemming from
those requests. These provisions restrict ac-
cess by relevant U.S. regulators to needed
data.

b. These restrictions may lead foreign reg-
ulators to demand a local repository so that
they can have adequate access to the data.
Splitting the market data into repositories
in different countries will make it signifi-
cantly more difficult for regulators to get a
holistic view of the market.

c. The bill allows swap data to be shared
with foreign central banks, but not the U.S.
central bank (the Federal Reserve).

6. Prudential regulators should retain their
safety-and-soundness enforcement au-
thority over bank swap dealers and
major swap participants.

a. Section 131 provides the prudential regu-
lators with authority to enforce the pruden-
tial requirements of the Act over bank swap
dealers and major swap participants and pro-
vides the CFTC with the authority to enforce
non-prudential requirements.

b. Although section 133 preserves the pru-
dential regulators’ authority under other
law, the conforming amendments in section
131 limit the prudential regulators’ author-
ity under section 8 of the Federal Deposit In-
surance Act over swap dealers and major
swap participants.

c. In order to carry out their obligations as
safety-and-soundness supervisors over banks,
the prudential regulators need to retain
their full Federal Deposit Insurance Act en-
forcement authority over bank swap dealers
and major swap participants.

7. The Act should clarify that risk manage-
ment is part of prudential rules.

a. Section 121 provides that the prudential
regulators are to prescribe prudential re-
quirements, including capital and margin re-
quirements, for bank swap dealers and major
swap participants. Section 121 also requires
swap dealers and major swap participants to
establish robust and professional risk man-
agement systems.

b. The bill is unclear about which agency
should set risk management rules. These
rules should be set by the prudential regu-
lator. . .

FEDERAL DEPOSIT INSURANCE
CORPORATION,
Washington, DC, April 30, 2010.
Hon. CHRISTOPHER J. DODD,
Chairman, Committee on Banking,
and Urban Affairs, U.S. Senate,
ington, DC.
Hon. BLANCHE L. LINCOLN,
Chairman, Committee on Agriculture, Nutrition
and Forestry, U.S. Senate, Washington, DC.

DEAR CHAIRMAN DODD AND CHAIRMAN LIN-
COLN: Thank you for reaching out to the Fed-
eral Deposit Insurance Corporation for our
views on Title VII of the ‘“Wall Street Trans-
parency and Accountability Act’” contained
in S. 3217, the ‘“‘Restoring American Finan-
cial Stability Act of 2010.” At the outset, I

Housing,
Wash-
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would like to express my strong support for
enhanced regulation of ‘‘over-the-counter’
(OTC) derivatives and the provisions of the
bill which would require centralized clearing
and exchange trading of standardized prod-
ucts. If this requirement is applied rigor-
ously it will mean that most OTC contracts
will be centrally cleared, a desirable im-
provement from the bilateral clearing proc-
esses used now. I would also like to express
my wholehearted endorsement of the ulti-
mate intent of the bill, to protect the deposit
insurance fund from high risk behavior.

I would like to share some concerns with
respect to section 716 of S. 3217, which would
require most derivatives activities to be con-
ducted outside of banks and bank holding
companies. If enacted, this provision would
require that some $294 trillion in notional
amount of derivatives be moved outside of
banks or from bank holding companies that
own insured depository institutions, presum-
ably to nonbank financial firms such as
hedge funds and futures commission mer-
chants, or to foreign banking organizations
beyond the reach of federal regulation. I
would note that credit derivatives—the
riskiest—held by banks and bank holding
companies (when measured by notional
amount) total $25.5 trillion, or slightly less
than nine percent of the total derivatives
held by these entities.

At the same time, it needs to be pointed
out that the vast majority of banks that use
OTC derivatives confine their activity to
hedging interest rate risk with straight-
forward interest rate derivatives. Given the
continuing uncertainty surrounding future
movements in interest rates and the detri-
mental effects that these could have on
unhedged banks, I encourage you to adopt an
approach that would allow banks to easily
hedge with OTC derivatives. Moreover, I be-
lieve that directing standardized OTC prod-
ucts toward exchanges or other central
clearing facilities would accomplish the sta-
bilization of the OTC market that we seek to
enhance, and would still allow banks to con-
tinue the important market-making func-
tions that they currently perform.

In addition, I urge you to carefully con-
sider the underlying premise of this provi-
sion—that the best way to protect the de-
posit insurance fund is to push higher risk
activities into the so-called shadow sector.
To be sure, there are certain activities, such
as speculative derivatives trading, that
should have no place in banks or bank hold-
ing companies. We believe the Volcker rule
addresses that issue and indeed would be
happy to work with you on a total ban on
speculative trading, at least in the CDS mar-
ket. At the same time, other types of deriva-
tives such as customized interest rate swaps
and even some CDS do have legitimate and
important functions as risk management
tools, and insured banks play an essential
role in providing market-making functions
for these products.

Banks are not perfect but we do believe
that insured banks as a whole performed bet-
ter during this crisis because they are sub-
ject to higher capital requirements in both
the amount and quality of capital. Insured
banks also are subject to ongoing prudential
supervision by their primary banking regu-
lators, as well as a second pair of eyes
through the FDIC’s back up supervisory role,
which we are strengthening as a lesson of the
crisis. If all derivatives market-making ac-
tivities were moved outside of bank holding
companies, most of the activity would no
doubt continue, but in less regulated and
more highly leveraged venues. Even pushing
the activity into a bank holding company af-
filiate would reduce the amount and quality
of capital required to be held against this ac-
tivity. It would also be beyond the scrutiny
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of the FDIC because we do not have the same
comprehensive backup authority over the af-
filiates of banks as we do with the banks
themselves. Such affiliates would have to
rely on less stable sources of liquidity,
which—as we saw during the past crisis—
would be destabilizing to the banking organi-
zation in times of financial distress, which in
turn would put additional pressure on the in-
sured bank to provide stability. By concen-
trating the activity in an affiliate of the in-
sured bank, we could end up with less and
lower quality capital, less information and
oversight for the FDIC, and potentially less
support for the insured bank in a time of cri-
sis. Thus, one unintended outcome of this
provision would be weakened, not strength-
ened, protection of the insured bank and the
Deposit Insurance Fund, which I know is not
the result any of us want.

A central lesson of this crisis is that it is
difficult to insulate insured banks from risk
taking conducted by their nonbanking affili-
ated entities. When the crisis hit, the shadow
sector collapsed, leaving insured banks as
the only source of stability. Far from serving
as a source of strength, bank holding compa-
nies and their affiliates had to draw stability
from their insured deposit franchises. We
must be careful not to reduce even further
the availability of support to insured banks
from their holding companies. As a result,
we believe policies going forward should rec-
ognize the damage regulatory arbitrage
caused our economy and craft policies that
focus on the quality and strength of regula-
tion as opposed to the business model used to
support it.

The FDIC is pleased to continue working
with you on this important issue to assure
that the final outcome serves all of our goals
for a safer and more stable financial sector.
We hope that a compromise can be achieved
by perhaps moving some derivatives activity
into affiliates, so long as capital standards
remain as strict as they are for insured de-
positories and banks continue to be able to
fully utilize derivatives for appropriate hedg-
ing activities.

Please do not hesitate to contact me or
have your staff contact Paul Nash, Deputy
Director for External Affairs.

Sincerely,
SHEILA C. BAIR.

The PRESIDING OFFICER. The Sen-
ator from Montana.

AMENDMENT NO. 3749

Mr. TESTER. Mr. President, I rise
today to talk about amendment No.
3749, the Tester-Hutchison amendment.

Before I talk about this amendment,
I want to thank Chairman DoDD for his
work on a very strong Wall Street re-
form bill. I think his work has been
very much appreciated by me and other
members of the Banking Committee. I
look forward to getting to this bill and
making it even stronger and passing it
out of this body to the President and
into law.

This amendment would lift a burden
inappropriately placed on our commu-
nity banks in this country.

These are the banks that make rural
America run. They do not deserve to be
left holding the bag for the risky be-
havior of big banks.

What the Tester-Hutchison amend-
ment does is hold big banks account-
able for their actions by basing FDIC
deposit insurance premiums on risk.

Our amendment would force big
banks to pay their fair share of insur-
ance. And it would fix the lopsided as-
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sessment system that we currently
have—which unfairly burdens commu-
nity banks.

The recent turmoil in the financial
sector has placed significant strains on
the FDIC’s Deposit Insurance Fund—
the first line of defense and resource
tapped to provide assistance to trou-
bled federally insured banks.

Since the beginning of 2008, the FDIC
has closed 229 banks, including 7 banks
last week. That has left a wake of dev-
astation that has impacted the entire
banking system.

Some of the larger failures—includ-
ing those of IndyMac and Bank
United—caused significant destruction.
They have left the FDIC’s Deposit In-
surance Fund depleted and desta-
bilized. In fact, the fund began the year
with a negative balance of over $20 bil-
lion.

Why is that? We now know that some
of these institutions were engaged in
risky activities—some far beyond the
traditional depository functions.

But, because the FDIC’s Deposit In-
surance Fund was still based solely on
the institution’s deposits—rather than
assets, the fund wasn’t able to take
into account the impact that this risky
behavior would have on the fund.

In fact, under the current system,
community banks pay 30 percent of
total FDIC premiums while only hold-
ing 20 percent of the Nation’s banking
assets.

Let me repeat that Mr. President.
Under the current system, community
banks pay 30 percent of total FDIC pre-
miums while only holding 20 percent of
the Nation’s banking assets.

Our bipartisan amendment brings
some common sense back into the
equation.

The FDIC—and the fund—have never
faced such troubling times. In light of
these failures, the FDIC was forced to
make emergency, upfront assessments
on all banks to protect the integrity of
the Fund.

Montana banks didn’t get involved in
this risky behavior—they didn’t offer
subprime mortgages or sell sophisti-
cated financial instruments meant to
manipulate markets.

But Montana banks, like community
banks around the country, have had to
pay the price for the risky behavior of
the larger banks that destabilized the
fund.

Mike Richter, President and CEO of
the State Bank of Townsend in Town-
send, MT, tells me that because of the
emergency assessments in December,
his bank had to prepay 3 year’s worth
of premiums—3 years.

For the Bank of Townsend, that was
a bill of $190,000 on top of the $70,000
that he already paid in 2009 assess-
ments. I am no banker, but I know that
is no way to run a business.

When I think about the impact that
the community banks have in my
State and the role that they play—
originating mortgages and providing
small businesses and farms with cred-
it—it pains me to see them suffer as a
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result of the risky activities of larger
banks.

That is why I have teamed up with
my friend from Texas, Senator
HUTCHISON, as well as Senators
CONRAD, MURRAY, BURRIS, BROWN of
Massachusetts, HARKIN and SHAHEEN in
offering this important, bipartisan
amendment.

We want to ensure that the FDIC im-
plements a genuine risk-based assess-
ment system to protect the health of
the Deposit Insurance Fund and to en-
sure equity among FDIC-insured insti-
tutions.

This amendment builds on the under-
lying language included in the bill, di-
recting the FDIC to base assessments
on assets rather than deposits.

Specifically, the amendment would
require the FDIC to implement this
change, rather than permitting them
to make the change as in the current
language.

It also further shifts the assessment
base formula to benefit community
banks by eliminating ‘‘long term unse-
cured debt” as a factor in calculating
assessments. And it includes language
directing the FDIC to implement risk
based assessments for banker’s banks
and custodial banks which have dif-
ferent structures than traditional
banks.

The FDIC has already taken a step
forward in recognizing the risks that
larger banks pose to the Deposit Insur-
ance Fund, voting to base their emer-
gency assessments on a bank’s assets
rather than deposits.

The Independent Community Bank-
ers of America also support this
amendment. They believe that it will
codify these important changes and
bring greater equity to the assessment
base.

In closing, let me say how much I ap-
preciate all of the work of my col-
league from Texas, Senator HUTCHISON,
and how much I appreciate the com-
mittee’s willingness to work with us on
this important amendment.

I yield the floor.

Mr. DODD. Will my colleague yield
before yielding the floor?

Mr. TESTER. I will.

Mr. DODD. Mr. President, I commend
my colleague and friend and our col-
league from Texas, Senator HUTCHISON.
This is exactly the kind of effort we are
trying to achieve in this bill. It is a
complicated area of law. I appreciate
the work of Senator TESTER and oth-
ers. I didn’t hear all. I gather it is Sen-
ator TESTER, Senator HUTCHISON, Sen-
ator SCOTT BROWN, Senator HARKIN—
you have a list of Democrats and Re-
publicans here who have worked on
this amendment to bring it to this
point. I support the amendment. I
think this is a strong amendment that
will require the FDIC, as I understand
it—my colleague will correct me—to
change how it charges for deposit in-
surance, which I think makes a lot of
sense—from charging each bank’s do-
mestic deposits as it does now, to
charging its total liabilities, which
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makes far more sense. This is a great
help to community banks across the
country, of which Senator TESTER has
been a champion since his arrival in
the Senate and as a member of our
Banking Committee. The change will
help ease the burden of FDIC assess-
ments on our community banks by re-
quiring the largest banks in the coun-
try to shoulder a little more of the re-
sponsibility to rebuild and maintain a
sound deposit insurance fund.

The amendment is fundamentally
about fairness, which I think is one of
its most important features. Commu-
nity banks, as we all know, have been
victims of a severe economic recession
brought on by the behavior of major
Wall Street firms. This has led to a
high rate of community bank failures
and a sharp increase in premiums nec-
essary to rebuild the FDIC’s insurance
fund. Meanwhile, the largest banks
have been saved by TARP moneys and
other government programs that were
necessary, obviously, as we all know,
to avoid the economic meltdown and
catastrophe we were facing in the fall
of 2008.

The change required by this amend-
ment will lead to a far more equitable
distribution of the responsibility to
maintain a strong deposit insurance
fund. It also will free up new resources
for smaller banks to lend to house-
holds.

So on every front, this amendment is
a very positive contribution to this
overall bill and one of the real features
Members ought to keep in mind as we
try to get this bill done. Without this
amendment, which I support and want
to see included, this will make even ad-
ditional pressures on our community
banks.

I thank both our colleagues, from
Montana and Texas, as well as our new
Senate colleague from Massachusetts,
and Senator HARKIN as well, for their
contribution. As soon as we find a win-
dow here to bring this up, we wish to
see this amendment get adopted and be
part of the bill.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. TESTER. I very much thank
Senator DoDD. I think he is right. It is
about equity. It is about assessing the
premiums for the FDIC insurance fund
to the banks that pose the most risk.
Community banks are not among
them. They played by the rules, they
have done things right, and they have
not tried to manipulate the market. I
very much appreciate my colleague’s
comments and appreciate his support.

Mr. DODD. Mr. President, we have
some potential action here. I hope in a
few minutes to move along. The
amendment of Senator TESTER and
Senator HUTCHISON is an amendment I
hope we can deal with at some point
fairly quickly. Again, it is one of those
amendments where we have reached an
agreement on both sides. My experi-
ence is when you have an agreement
such as that, you better move on it.

I know there are others as well. The
Boxer amendment I hope we can get
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up. Senator SHELBY and I have worked
on a larger amendment to deal with
the too-big-to-fail provisions. Again,
all of us want to see language, but let
me say in the absence of language, we
have reached agreement. Obviously we
both need to look at the language of it
before we can say that categorically.
But I am satisfied, as is, I believe, my
colleague from Alabama, that we have
reached that agreement on the too-big-
to-fail provisions which, with the
Boxer amendment, takes that issue
completely off the table as far as any
further debate goes about title I and
title II of the bill.

We have other issues. Senator GREGG
mentioned a couple that obviously are
going to need some work and some
amendments are going to be offered on
those. But in my view the sooner we
move along on the ones where we have
agreement, such as the Tester-
Hutchison amendment, and some ideas
I believe our colleague from Maine,
Senator SNOWE, wants to offer, we will
demonstrate, I think once again, that
we have the capacity to work with
each other to actually advance what
we are all trying to achieve, and that is
reform of the financial system. My
hope is rather shortly we will get to
some agreements on time and bring up
these efforts and not have another day
g0 by when we are not actually dealing
with specific amendments in this bill.

With that, I don’t see another Mem-
ber seeking recognition, so I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DODD. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mrs.
GILLIBRAND.) Without objection, it is so
ordered.

Mr. DODD. I ask unanimous consent
that the pending Boxer amendment No.
3737 be temporarily set aside and that
Senator SNOWE of Maine be recognized
to call up two amendments, Nos. 3755
and 3757; that no amendments be in
order to either amendment; that upon
the conclusion of debate with respect
to the Snowe amendments, they be set
aside and the Boxer amendment reoc-
cur.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Maine is recog-
nized.

AMENDMENT NO. 3755 TO AMENDMENT NO. 3739

Ms. SNOWE. Madam President, the
pending amendment was set aside. I
call up the Snowe amendment No. 3755.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Maine [Ms. SNOWE] pro-
poses an amendment numbered 3755 to
amendment No. 3739.

Ms. SNOWE. I ask unanimous con-
sent that further reading of the amend-
ment be dispensed with.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To strike section 1071)

Strike section 1071.

Ms. SNOWE. Madam President, I ask
unanimous consent that Senator
SHAHEEN be added as a cosponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. SNOWE. I would like to thank
the distinguished chairman of the
Banking Committee, Senator DoDD, for
working with me so constructively, as
well as his staff, on these two amend-
ments I am calling up this afternoon.
And I thank Senator SHELBY, as well,
for agreeing to the substance of these
amendments.

I think it is important to address
these issues that are so fundamental to
s0 many small businesses across the
country. The first amendment I have
made pending would reduce cum-
bersome and unnecessary restrictions
on the banking industry that may po-
tentially infringe on Americans’ pri-
vacy rights and curtail the ability of fi-
nancial institutions to serve their cus-
tomers.

Specifically, the underlying legisla-
tion contains language that would
compel banks to make the following
disclosures to the Consumer Financial
Protection Bureau: Banks would have
to report from each deposit-taking fa-
cility, including each individual auto-
mated teller machine, a record of the
number and dollar amount of the de-
posit accounts of customers; a geo-cod-
ing, by census tract, of the residence or
business location of each customer; and
a record of whether each customer is
transacting commercial or residential
business.

This type of detailed reporting im-
poses a regulatory cost on banks and
provides an extraordinarily large
amount of data to the Federal Govern-
ment.

While many have advanced the image
of banks as monolithically large enti-
ties with tens of thousands of employ-
ees spread across the globe, the vast
majority of banks are small commu-
nity-centered institutions. For small
community banks, every dollar spent
on complying with government regula-
tions is another dollar that cannot be
used for customer service or extending
credit. While these existing processes
may be in place at large banks—and
even if not, their procurement would be
relatively inexpensive—for a small
bank this could have a sizeable impact
on their bottom line and prove to be an
extremely large regulatory burden.

In addition, the Federal Govern-
ment’s track record when it comes to
securing its citizens’ privacy data is
less than stellar. As we all recall, in
May of 2006 the Department of Vet-
erans Affairs lost Social Security num-
bers and dates of birth of more than 26
million veterans. I cannot imagine
what would occur if the sensitive de-
posit data that banks are required to
track under this legislation was inad-
vertently lost.
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The legislation does contain a provi-
sion requiring that the personal identi-
ties of all customers be removed, but
one slip could result in the intimate fi-
nancial details of bank customers
being revealed to unscrupulous com-
puter hackers.

I would note both the Independent
Community Bankers Association and
the Credit Union National Association
are supporting this amendment due to
its regulatory burden. I am pleased
that we have reached agreement to
have it accepted in this legislation.

AMENDMENT NO. 3757 TO AMENDMENT NO. 3739

I ask unanimous consent the pending
amendment be set aside, and I call up
Snowe amendment No. 3757.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Maine [Ms. SNOWE] pro-
poses amendment No. 37565 to amendment No.
3739.

Ms. SNOWE. I ask unanimous con-
sent that the reading of the amend-
ment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To provide for consideration of
seasonal income in mortgage loans)

At the end of section 1031, add the fol-
lowing:

(f) CONSIDERATION OF SEASONAL INCOME.—
The rules of the Bureau under this section
shall provide, with respect to an extension of
credit secured by residential real estate or a
dwelling, if documented income of the bor-
rower, including income from a small busi-
ness, is a repayment source for an extension
of credit secured by residential real estate or
a dwelling, the creditor may consider the
seasonality and irregularity of such income
in the underwriting of and scheduling of pay-
ments for such credit.

Ms. SNOWE. This second amendment
would fix an unintended consequence of
the Consumer Financial Protection Bu-
reau in the underlying legislation,
which would have the effect of choking
off access to credit by small business.

According to the February 2010 sur-
vey of the National Federation of Inde-
pendent Business on the state of credit:
. . . 16 percent of all small employers have a
mortgage on their residence that helps to fi-
nance the(ir) business. . . .

The Small Business Administration’s
Office of Advocacy has calculated that
there are nearly 30 million small busi-
nesses in America. Taken together,
this means approximately 4.8 million
small firms, hardly an unsubstantial
number, rely on a home mortgage for
their financing.

Many of those small business owners
also make loan payments intended to
reflect the cashflow of their business
models. For example, innkeepers often
make larger loan payments during
their busier seasons, and farmers and
fishermen borrow funds based on their
crop or catch cycles.

As brought before the Senate, the un-
derlying bill would prohibit lending
products if the Consumer Financial
Protection Bureau has a ‘‘reasonable

The
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basis to conclude that . . . substantial
injury is not outweighed by counter-
veiling benefits to consumers.”

This means if the Consumer Finan-
cial Protection Bureau finds that the
injury of a loan product is outweighed
by the benefit it might create, the Bu-
reau can prevent a financial institution
from offering it.

The problem with the manner in
which the bill is drafted is that it does
not take into account that many entre-
preneurs use home mortgage loans
with customized repayment terms for
business purposes. Accordingly, over-
zealous regulators could determine
that such loans, which are consumer
products, are abusive and thereby ei-
ther prevent or make it extremely dif-
ficult for financial institutions to con-
tinue offering these types of critical
products.

For example, a loan to a borrower
with balloon payments in June, July
and August and interest-only payments
for the rest of the year might look sus-
picious to the Bureau and be declared
abusive. Yet this is exactly how many
seasonal firms in Maine and through-
out the Nation finance their busi-
nesses.

My amendment simply preserves the
ability of small business owners to use
their homes as collateral and to make
payments based on an alternate lend-
ing cycle by clarifying that the CFPB
must allow banks to offer home loan
products with customized payment
terms for small businesses.

I originally raised my concern that
the underlying bill could inadvertently
harm small business lending during
meetings with Treasury Secretary Tim
Geithner and National Economic Coun-
cil Chairman Larry Summers. They
were both immediately receptive and
agreed that the bill, if not altered,
could have unintended consequences
that would restrain access to capital
for small businesses.

The necessity of this amendment is
especially critical given the small busi-
ness credit crisis that continues to
plague the Nation. This fact has been
underscored by numerous studies in-
cluding the Federal Deposit Insurance
Corporation’s survey that found out-
standing loan balances have dropped by
the largest margin since 1942. Further-
more, the Federal Reserve’s April 2010
Senior Loan Officer Opinion Survey
shows that only 1.9 percent of banks
surveyed had loosened credit terms for
small businesses in the past quarter.

While harming small businesses, lack
of access to affordable capital also has
a ripple effect across the greater econ-
omy. In his April 14 testimony before
the Finance Committee, Dr. Mark
Zandi, the chief economist for Moody’s
Analytics, stated that ‘‘small business
credit (is) key to job creation.”

By preserving financing flexibility
for small business owners, this amend-
ment ensures that home equity will re-
main as a possible means for entre-
preneurs to secure funds to start or
grow their businesses. With small busi-
nesses adding two-thirds of all net new
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jobs, this provision will help small
business owners create jobs, finance
their businesses, and help us reduce our
current 9.7 percent unemployment
rate.

We understand how instrumental
small businesses are to job creation.
We have to remain deeply concerned
that in the last 3 months, we have had
static employment growth with a 9.7-
percent unemployment rate. Small
businesses are the engine that will
drive this recovery and will lead us out
of a jobless recovery. A jobless recov-
ery is not a true recovery. Anything we
do here, particularly on this legisla-
tion, that could affect small business’s
access to capital will certainly infringe
upon our ability to promote job cre-
ation. I reiterated that this morning in
the Finance Committee hearing, where
Treasury Secretary Geithner indicated
he shared my deep concerns about stag-
nation when it comes to lending. It is
important to improve upon these regu-
lations that are vetted in the under-
lying legislation.

I appreciate the chairman’s effort to
be flexible and to address and modify
some of these issues and these con-
straints, and for allowing me to offer
these amendments and agreeing to
them.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. Madam President, I
thank my fellow New Englander and
colleague for her two amendments.
They are very strong and positive con-
tributions to the bill. She raises very
worthwhile points. We have a tendency
to think of small businesses all oper-
ating the same way, and they obvi-
ously don’t. Particularly, the seasonal
businesses have moments of peak ac-
tivity and then periods when not much
happens, whether we are talking about
farming or fishing or tourism, other
such industries. It was never our intent
that they be adversely affected, but the
amendment she has offered makes a
huge difference in that regard. I thank
her. The Consumer Financial Protec-
tion Agency to allow mortgages to be
made on the basis of seasonal income is
of great value.

The second amendment, 3755, on the
collection of deposit account data, is a
very good suggestion. The last thing
we want to do is overburden the regu-
latory environment. The intentions
were sound enough. We have an awful
lot of people who go into the sort of
nonbank, nontraditional sources of
support financially. That was sort of
the motivation behind it. Her concern,
that this could be burdensome—and the
last thing we need is more burdens—is
worthwhile. I thank her for her con-
tributions. I support these efforts.

I believe, at the appropriate moment,
we can adopt these amendments.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant editor of the Daily Di-
gest proceeded to call the roll.
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Mr. LEVIN. I ask unanimous consent
that the order for the quorum call be
rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. I ask unanimous consent
to speak as in morning business for 3
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

CONGRATULATING KALAMAZOO CENTRAL HIGH

SCHOOL

Mr. LEVIN. Madam President, I come
to the floor to congratulate the stu-
dents, faculty, staff, and parents at
Kalamazoo Central High School in
Kalamazoo, MI, who learned today that
President Obama will deliver the com-
mencement address for their high
school next month. It is a tremendous
honor to host a President, particularly
this President. I am proud not only
that Kalamazoo Central High has been
accorded this honor but how the school
earned it. More than 1,000 schools sub-
mitted applications for a competition
called Race to the Top Commencement
Challenge. This competition encour-
aged academic excellence and innova-
tion. Evaluators narrowed the contest-
ants down to six who were finalists.
Public voting selected the final three,
and the White House then announced
today that the President had chosen
Kalamazoo Central from those three fi-
nalists.

I am not going to make any claim
that I am unbiased here, but I believe
it is meaningful that this Michigan
school represents what is possible for a
large, urban public school, open to all
students. Kalamazoo, similar to many
communities in my State, is not with-
out its challenges. The tough economic
times have given public educators an
extremely difficult task. Kalamazoo
has had to cope with the effects of
plant closings, corporate mergers, and
downsizings that meant administrators
have had to do more with less.

But the people of Kalamazoo have
not allowed those challenges to stand
in the way of excellence. Kalamazoo is
the home of the Kalamazoo Promise.
Every graduate of the Kalamazoo pub-
lic schools is entitled to a scholarship
covering a portion of their higher edu-
cation costs at a Michigan public uni-
versity, up to 100 percent for those who
attended Kalamazoo schools from Kkin-
dergarten through 12th grade. Since
the Promise was established, thanks to
the generosity of a small group of
anonymous donors, more than 90 per-
cent of Kalamazoo High graduates have
gone on to college.

This commitment to quality edu-
cation for all is nothing new to Kala-
mazoo. In 1873, a small group of prop-
erty owners, convinced that they did
not need to pay taxes to support a pub-
lic high school, sued the Kalamazoo
School Board. In the ‘‘Kalamazoo
Case,” as it became known, the Michi-
gan Supreme Court upheld the estab-
lishment of a public high school sup-
ported by tax dollars and open to all.
The case settled, once and for all, the
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status of public education in Michigan
and has been cited by courts through-
out the country where public education
has come under attack.

Today’s announcement adds to the
rich history of public education in
Kalamazoo. It is a fitting honor for the
students, educators, parents, and citi-
zens of a community that has once
again demonstrated its commitment to
academic excellence.

I spoke after today’s announcement
with the principal of Kalamazoo Cen-
tral High, Von Washington, and offered
my congratulations. He told me the
news brought cheers and excitement to
the high school students and even a few
tears as the word spread quickly
throughout the entire Kalamazoo com-
munity—the justifiably proud commu-
nity.

So we all look forward to President
Obama’s visit to Kalamazoo, and I
know that a proud city and a proud
school will offer both the best in hospi-
tality and an example for other schools
to follow.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mrs. HUTCHISON. Madam President,
I rise to speak on my amendment with
Senator TESTER because we are trying
to ensure that safe community banks
and large financial institutions are
treated equally. I heard Senator TEST-
ER’s speech on the floor just a little
while ago on our amendment, and I am
very pleased we are able to put this
amendment forward. I am also pleased
the chairman has said he supports my
amendment. I think that is a great
first step for us, for the chairman to
support an amendment, because we all
know this bill came to the floor on
good faith, the good faith that we
would have amendments and we would
try to address the legitimate concerns
of many in our country, from small
businesspeople such as dentists to food
manufacturers, as well as community
bankers. We don’t want—and I know
the chairman doesn’t want and no one
wants—to hurt our economy with fi-
nancial reform.

I also think I can say we all have a
goal of good reform that eliminates
some of the things that happened a
couple years ago that American tax-
payers are paying dearly for right now.
We don’t want bailouts. We don’t want
taxpayer-funded bailouts of financial
institutions that have taken great
risk, and we certainly don’t want to
hurt our economy, which is not all that
great right now, we all must admit. I
think that going forward we must ad-
dress the issues that caused the finan-
cial meltdown and stop the misuse of
derivatives and get our financial house
in order while also protecting our fi-
nancial house.

So that is what the Hutchison-Tester
amendment tries to do. We want to en-
sure that large banks pay their fair
share in deposit insurance premiums
and community banks are not over-as-
sessed and, therefore, can continue to



S3074

provide lending and depository services
to creditworthy American families and
small businesses. I am very pleased we
have a group of cosponsors. Senator
TESTER and I are joined by Senator
BURRIS, Senator CONRAD, and Senator
HARKIN in this amendment.

While much debate has centered on
systemic risk and the $50 billion fund
to unwind large financial firms, the
Hutchison-Tester amendment focuses
on bringing parity to the existing FDIC
deposit insurance fund. Our amend-
ment will reform the FDIC’s assess-
ment base to ensure that banks pay as-
sessments into the deposit insurance
fund based on the risk they pose to the
banking system.

Currently, the FDIC levies deposit in-
surance premiums on a bank’s total do-
mestic deposits. Unfortunately, domes-
tic deposits are not the best measure to
analyze the safety of banks. Financial
assets, other than deposits, also create
risk in the system but are not consid-
ered in determining FDIC assessments.
Yet because the system does not
charge assessments based on assets, it
doesn’t fairly assess all the risks in the
system.

Community banks with less than $10
billion in assets rely heavily on cus-
tomer deposits for funding, which pe-
nalizes these safe institutions by forc-
ing them to pay deposit insurance pre-
miums above and beyond the risk they
pose to the banking system. How? De-
spite making up just 20 percent of the
Nation’s assets, these community
banks contribute 30 percent of the pre-
miums to the deposit insurance fund.
At the same time, large banks hold 80
percent of the banking industry’s as-
sets but pay 70 percent of the pre-
miums.

We must fix this inequity. This is a
clear imbalance. We must ensure that
banks of all sizes pay deposit insurance
premiums based on the risk they pose
to the system. The Hutchison-Tester
amendment will do this by requiring
the FDIC to change the assessment
base to one which is a more accurate
measure—a bank’s total assets less
tangible capital. This change will
broaden the assessment base from $8.5
trillion to $11.5 trillion, and it will bet-
ter measure the risk a bank poses.

Throughout Senator DoODD’s legisla-
tion, a bright line asset test is used to
measure risk to the system. A bank’s
assets include its loans outstanding
and securities held. One need only look
back over the last 2 years to realize
that assets show a bank’s exposure to
risk. It wasn’t a bank’s deposits that
contributed to the financial meltdown.
Instead, the meltdown was caused by
bad mortgages that were packaged up
into risky mortgage-backed securities
and used to create derivatives. These
risky financial instruments, and the
large banks which created and held
them, were what led to the financial
crisis.

Our amendment is especially timely
because of the great strains placed on
the deposit insurance fund because of
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the crisis. Numerous banks have failed
over the past 2 years, forcing the FDIC
to dip more and more into the fund to
cover insured deposits of customers.

In February 2009, with the fund al-
ready in a precarious state and more
failures expected, the FDIC made an
unprecedented move and levied a $5 bil-
lion special assessment on all insured
institutions. Originally, the FDIC in-
tended this assessment to be eight
basis points of an institution’s domes-
tic deposits.

This assessment stood to penalize
community banks by forcing them to
pay for the faults of others, despite
having nothing to do with the risky
practices that caused the crisis and en-
suing bank failures. To add insult to
injury, community banks would have
paid a disproportionate amount based
on domestic deposits in the assessment
base.

The FDIC had the regulatory author-
ity to broaden its base to total assets.
I raised this point with the FDIC fol-
lowing the announcement of their as-
sessment. I was pleased the FDIC lis-
tened. They altered their special as-
sessment to a base of total assets less
tangible capital.

As a result, the assessment was low-
ered to 5 percent of assets—a move
which ensured that large banks with
heavy assets paid an assessment which
fairly accounted for the added risk
they posed to the banking system. So I
applaud Chairman Sheila Bair for mak-
ing that decision.

However, the broader base was only
used one time and the FDIC has now
reverted to the traditional annual pre-
mium based on domestic deposits as-
sessments. The Dodd bill continues to
give the FDIC the authority to con-
tinue using this narrow base of domes-
tic deposits.

The Hutchison-Tester amendment
will put in place a statute which en-
sures that we will have the fair assess-
ment. That will be the mandate. There
will not be options to create this
unlevel playing field between the big
banks and the community banks. It
just makes sure the community banks
will never have to pay a higher portion
of the deposit insurance when they
have a lower amount of the assets. Our
amendment levels the playing field.

Since the beginning of 2008, 229 banks
from across the United States have
failed, and because of these failures, it
has left the deposit insurance fund
below the statutory minimum require-
ment, despite last spring’s special as-
sessment. The discouraging state of the
fund has led the FDIC to make yet an-
other unprecedented move. The FDIC is
requiring its banks to prepay deposit
insurance premiums, all due over the
next 3 years, by the end of this fiscal
year. We must act now to ensure that
these prepaid deposit premiums and all
premiums in the future are assessed
proportionately so banks pay pre-
miums based on the risk they pose.

I ask my colleagues to support the
Hutchison-Tester amendment, to bring
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additional parity between banks on
Wall Street and those on Main Street.

I thank my colleagues who have co-
sponsored the amendment. I thank the
chairman for supporting the amend-
ment. This is one step we can take. I
would love for the first amendment
taken up to be one that would have bi-
partisan support, and I hope it is over-
whelming support, because our commu-
nity banks did not participate in the fi-
nancial meltdown and are not at fault.
Yet they are paying a much heavier
price. But if we ask the small
businesspeople in Texas and probably
in most parts of the country where are
they getting the loans they need for
their businesses to continue to operate,
it is mostly from community banks. It
is the community banks that have
stepped forward in this crisis and have
done the best they could to make sure
that in every way possible we keep our
economy growing with small busi-
nesses that are the economic engine of
America. So I hope we can have a time
agreement very shortly and be able to
vote on the Hutchison-Tester amend-
ment, and I look forward to working on
this bill for the next few weeks.

There are many amendments that I
think are quite legitimate that will
help this bill to be one that will fix
what was bad in our economic system
that caused the financial meltdown but
at the same time will protect the le-
gitimate uses of the derivatives, the le-
gitimate banking concerns of our com-
munity banks, our Main Street banks,
our small businesses needs, and cer-
tainly not create another new level of
government bureaucracy piled on top
of banks that are already regulated. I
just hope we don’t do overkill, as I
would say the Sarbanes-Oxley bill did,
which was passed in the aftermath of
the Enron scandal. Back then I think
there was overkill that hopefully we
will be able to go back and address so
we Kkeep the bad things from hap-
pening, while assuring that our econ-
omy can go forward and compete not
only in the communities across our Na-
tion but globally.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. Madam President, very
briefly, let me thank my colleague
from Texas. I already commented when
Senator TESTER of Montana spoke, but
I will again thank her and the Senator
from Montana and others cosponsoring
this amendment. It is a very solid con-
tribution to the bill.

Again, I think the idea of considering
the total liabilities obviously makes a
lot more sense. It alleviates the burden
financially on smaller institutions. It
adds that larger institutions have a
greater capacity to share more equi-
tably in these costs. Whether it is in
our State or not, we read accounts of—
as we have seen over the last year and
a half—small banks having to close
their doors. The pressures on the FDIC
are mounting. Again, you don’t want to
keep adding assessments on institu-
tions that are already trying to lend to
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businesses in their communities, to
provide mortgages and the like.

This is a very constructive amend-
ment and a very solid idea to add to
the bill. I thank the Senator from
Texas and the Senator from Montana
and the others involved. As soon as we
work out time agreements, hopefully
we can conclude and give the Senator
from Texas a couple of minutes before
we vote. It is exactly the way I want to
manage this bill, if I can. There is a lot
of commonality and many common in-
terests, and too often the public only
sees the fights we have and they don’t
realize how many issues we agree on.
We are making the effort to try to
reach agreements with each other. Ob-
viously, it is not as interesting a story
when we agree. It is not as exciting as
when there is a brawl on the floor over
some issue. I appreciate the media’s
appreciation of the brawls, but my in-
tention is to limit that and get us to
the point where we have common inter-
ests in putting a good bill together.
Senator HUTCHISON’s contribution to
this amendment does exactly that, just
as our colleague from Maine, who
talked about her amendment a moment
ago. Senator WARNER has also been
very helpful in this bill. I see Senator
WHITEHOUSE here. He is also interested
in the subject matter. I thank my col-
league from Texas.

Mrs. HUTCHISON. Madam President,
there is certainly one thing we can all
agree on, and that is our assessment of
the media and what they really like to
write about. I hope we can make
progress on this bill and do something
good for our country and the economy.
I think we have the same goals, and if
we really work for the next 3 weeks or
so trying to get amendments through,
that would be great.

Mr. DODD. Madam President, one of
the important things about this
amendment is this: There will be
amendments offered in which we will
take things out of the bill or put things
in, but this is an idea which has great
value as a freestanding idea in many
ways. That is why it has great value.
This is something we clearly need to
do. You can talk about other parts of
the bill, but this is an idea that brings
value to the bill—significant value, in
my view, in light of the economic cir-
cumstances we are in. I appreciate this
amendment more than kind of a strike
something in the bill or modify some-
thing. This adds real value to the legis-
lation. I am appreciative of that.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island is recognized.

Mr. WHITEHOUSE. Madam Presi-
dent, I had planned to offer an amend-
ment this afternoon. I have been in-
formed by the managers that the
amendment slots are full at the mo-
ment. I wish to speak about my amend-
ment and then return to the floor at
the earliest opportunity to offer it for
a vote.

First, I say to the chairman of the
Banking Committee that the bill we
are currently debating would do great
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things to regulate an out-of-control
Wall Street, to end the pernicious prac-
tice of too big to fail, and to provide
for regular consumers an independent
financial protection agency to look out
for their interests against all the big
sharks and lobbyists and lawyers who
are ganged up against them on con-
sumer debt. I appreciate the work
Chairman DoDD and Chairman LINCOLN
have done, and I look forward to con-
tinuing to work with them on this im-
portant piece of legislation.

My amendment is cosponsored by
Senators MERKLEY, DURBIN, SANDERS,
LEVIN, BURRIS, FRANKEN, BROWN of
Ohio, and MENENDEZ, and we are con-
tinuing to solicit cosponsorships. We
are also receiving endorsements from
outside of this body.

The amendment would address an
area that is not yet covered by the
Wall Street reform bill; that is, run-
away credit card interest rates. It
would do so not by imposing new re-
strictions on lending but, rather, by re-
storing historic State powers—powers
that were eliminated in the relatively
recent past.

Madam President, when you and I
were growing up, a credit card offer
with a 20-percent or 30-percent interest
rate might have been a matter to bring
to the attention of the authorities.
Such interest rates were illegal under
the laws of most, if not all, of the 50
States. Laws against charging exces-
sive interest rates go much further
back than our youth, however. The
Code of Hammurabi in the third mil-
lennium B.C. limited interest rates.
Hindu laws of the second century B.C.
limited interest rates. Roman law lim-
ited interest rates. So when America
was established, there was already a
long tradition of protecting citizens
against excessive interest rates, and
that tradition carried to the founding
of the United States of America.

For the first 202 years of our Repub-
lic, each State had the sovereign power
to enforce usury laws against any lend-
er doing business with its citizens. Dur-
ing those two centuries, our economy
grew and flourished, and lenders prof-
ited while complying with those laws.

Then, in 1978 came an apparently un-
eventful Supreme Court case. It was
little noticed at the time it was de-
cided. The case was called Marquette
National Bank of Minneapolis v. First
of Omaha Service Corporation. The Su-
preme Court there had to determine
what the word ‘‘located’” meant in an
old statute, the National Bank Act of
1863—whether it meant that the trans-
action between a bank in one State and
a consumer in another State was gov-
erned by the law of the bank State or
of the consumer State. The resolution
was that the term ‘‘located’ referred
to the location of the bank and not the
location of the consumer. This meant
that in a transaction between a bank
in one State and a consumer in an-
other, the transaction would be gov-
erned by the State in which the bank
was domiciled.
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Well, it did not take long for the big
banks to see the loophole this very nar-
row decision created. This loophole was
never sanctioned by Congress, appar-
ently never intended by the Supreme
Court, but it was a significant loop-
hole. It allowed banks to, for the first
time in the Nation’s history, avoid in-
terest rate restrictions by the States of
their consumers. It allowed them to
get through that loophole by reorga-
nizing as national banks and moving to
States with comparatively weak con-
sumer protection.

Once the banks figured out that loop-
hole, what is called ‘‘a race to the bot-
tom” ensued. Bank credit card centers
moved to States with the worst con-
sumer protections, and in some cases
States made their consumer protec-
tions even worse in order to attract
that business to their State. The result
of that is that today the credit card di-
visions of major banks are based in just
a few States. That deal with the bank
State causes consumers in all other
States to be denied their traditional,
historic, lawful protection against out-
rageous interest rates and fees.

With millennia of interest rate pro-
tections behind us and hundreds of
years of protection by the sovereign
States of our Nation, the current sys-
tem that has developed since that 1978
decision is the oddity in our history.

My amendment would do nothi