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AMENDMENT NO. 3377
At the request of Mr. BEGICH, the
name of the Senator from Alaska (Ms.
MURKOWSKI) was added as a cosponsor
of amendment No. 3377 intended to be
proposed to H.R. 4213, a bill to amend
the Internal Revenue Code of 1986 to
extend certain expiring provisions, and
for other purposes.
AMENDMENT NO. 3380
At the request of Mr. NELSON of Flor-
ida, the names of the Senator from
New Mexico (Mr. BINGAMAN) and the
Senator from New Mexico (Mr. UDALL)
were added as cosponsors of amend-
ment No. 3380 intended to be proposed
to H.R. 4213, a bill to amend the Inter-
nal Revenue Code of 1986 to extend cer-
tain expiring provisions, and for other
purposes.
AMENDMENT NO. 3391
At the request of Mr. BROWN of Mas-
sachusetts, the name of the Senator
from Arizona (Mr. MCCAIN) was added
as a cosponsor of amendment No. 3391
proposed to H.R. 4213, a bill to amend
the Internal Revenue Code of 1986 to
extend certain expiring provisions, and
for other purposes.
AMENDMENT NO. 3393
At the request of Ms. MURKOWSKI, her
name was added as a cosponsor of
amendment No. 3393 intended to be pro-
posed to H.R. 4213, a bill to amend the
Internal Revenue Code of 1986 to extend
certain expiring provisions, and for
other purposes.
AMENDMENT NO. 3395
At the request of Mrs. LINCOLN, the
names of the Senator from Georgia
(Mr. CHAMBLISS), the Senator from
Georgia (Mr. ISAKSON) and the Senator
from Arkansas (Mr. PRYOR) were added
as cosponsors of amendment No. 3395
intended to be proposed to H. R. 4213, a
bill to amend the Internal Revenue
Code of 1986 to extend certain expiring
provisions, and for other purposes.
AMENDMENT NO. 3396
At the request of Mr. NELSON of Flor-
ida, the name of the Senator from Flor-
ida (Mr. LEMIEUX) was added as a co-
sponsor of amendment No. 3396 in-
tended to be proposed to H.R. 4213, a
bill to amend the Internal Revenue
Code of 1986 to extend certain expiring
provisions, and for other purposes.
AMENDMENT NO. 3397
At the request of Mr. ROCKEFELLER,
the names of the Senator from Ohio
(Mr. BROWN) and the Senator from Or-
egon (Mr. WYDEN) were added as co-
sponsors of amendment No. 3397 in-
tended to be proposed to H.R. 4213, a
bill to amend the Internal Revenue
Code of 1986 to extend certain expiring
provisions, and for other purposes.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. LEVIN (for himself, Mr.
VOINOVICH, Ms. KLOBUCHAR, Mr.
BROWN, of Ohio, Mr. FRANKEN,
Ms. STABENOW, and Mr. DUR-
BIN):
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S. 3073. A bill to amend the Federal
Water Pollution Control Act to protect
and restore the Great Lakes; to the
Committee on Environment and Public
Works.

Mr. LEVIN. Today, I introduced the
Great Lakes HEcosystem Protection Act
as co-chair of the Great Lakes Task
Force with Senator GEORGE VOINOVICH
and several of our colleagues here in
the Senate and in the House. This bill
is important for our efforts to protect
and restore the Great Lakes now and
for future generations. The Great
Lakes are vital not only to Michigan
but to the nation. Roughly Yo of the
U.S. population 1lives in the Great
Lakes basin and depends daily on the
lakes. The Great Lakes provide drink-
ing water to 40 million people in the
U.S. and Canada. They provide the
largest recreational resource for their 8
neighboring States. They form the
largest body of freshwater in the world,
containing roughly 18 percent of the
world’s total. Only the polar ice caps
contain more freshwater. They are
critical for our economy by helping
move natural resources to the factory
and to move products to market.

While the environmental protections
that were put in place in the early
1970s have helped the Great Lakes
make strides toward recovery, a 2003
GAO report made clear that there is
much work still to do. That report
stated: ‘“‘Despite early success in im-
proving conditions in the Great Lakes
Basin, significant environmental chal-
lenges remain, including increased
threats from invasive species and
cleanup of areas contaminated with
toxic substances that pose human
health threats.” More recently, many
scientists reported that the Great
Lakes are exhibiting signs of stress due
to a combination of sources, including
toxic contaminants, invasive species,
nutrient loading, shoreline and upland
land use changes, and hydrologic modi-
fications. A 2005 report from a group of
Great Lakes scientific experts states
that ‘“‘historical sources of stress have
combined with new ones to reach a tip-
ping point, the point at which eco-
system-level changes occur rapidly and
unexpectedly, confounding the tradi-
tional relationships between sources of
stress and the expected ecosystem re-
sponse.”’

Asian carp represents a massive
threat and a number of important ac-
tions are required to deal with it. The
zebra mussel, an aquatic invasive spe-
cies, caused $3 billion in economic
damage to the Great Lakes from 1993
to 2003. In 2000, 7 people died after
pathogens entered the Walkerton, On-
tario drinking water supply from the
lakes. In May of 2004, more than 10 bil-
lion gallons of raw sewage and storm
water were dumped into the Great
Lakes. In that same year, more than
1,850 beach closures in the Great Lakes.
Each summer, Lake Erie develops a
6,300 square mile dead zone. There is no
appreciable mnatural reproduction of
lake trout in the lower four lakes.
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More than half of the Great Lakes re-
gion’s original wetlands have been lost,
along with 60 percent of the native for-
ests. Wildlife habitat has been de-
stroyed, diminishing opportunities nec-
essary for fishing, hunting and other
forms of outdoor recreation.

These problems have been well
known for several years, and this bill is
an effort to address those problems.
First, the bill authorizes the Presi-
dent’s Great Lakes Restoration Initia-
tive, a multi-agency effort, which pro-
vides the needed federal funds to fed-
eral programs as well as non-federal
partners through grants.

Building on past success, there are a
number of programs that need to be au-
thorized and reauthorized in federal
law. For instance, the bill authorizes
the Great Lakes Interagency Task
Force, established by Executive Order
in 2004, so that the many federal agen-
cies operating in the Great Lakes will
coordinate with each other. Restoring
the Great Lakes involves many stake-
holders including the Federal Govern-
ment, states, cities, tribes and others,
and Congress needs to be sure that the
Federal agency efforts are in order.

The bill also reauthorizes and ex-
pands the Great Lakes Legacy program
which has been extremely successful
and has cleaned up about 900,000 cubic
yards of contaminated sediments at
Areas of Concern throughout the Great
Lakes. This is a partnership program
which requires a non-federal cost-share
to address the legacy of contaminated
sediment in our region. The Legacy
program expires at the end of 2010.

The bill reauthorizes the EPA’s
Great Lakes National Program Office
which has been and will continue to be
a key to moving forward with Great
Lakes protection and restoration. This
office has been the lead in renegoti-
ating the Great Lakes Water Quality
Agreement, implementing the Great
Lakes Legacy program, and imple-
menting its own grant program.

Finally, the Great Lakes region
needs a process for advising the EPA
and other Federal agencies on Great
Lakes matters. While there have been
various advisory groups that have been
pulled together over the years, there
has never been a standing advisory en-
tity, and that has been a gap in the
governance and management of the
Great Lakes. This bill authorizes a new
advisory group to provide expertise to
the EPA on goals and priorities for
Great Lakes restoration and protec-
tion.

The Great Lakes are a unique Amer-
ican treasure. We are but their tem-
porary stewards. We must be good
stewards by doing all we can to ensure
that the Federal Government meets its
ongoing obligation to protect and re-
store the Great Lakes.

By Mr. BAUCUS (for himself and

Mr. TESTER):
S. 3075. A bill to withdraw certain
Federal land and interests in that land
from location, entry, and patent under
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the mining laws and disposition under
the mineral and geothermal leasing
laws; to the Committee on Energy and
Natural Resources.

Mr. BAUCUS. Mr. President, today I
rise to talk about one of the most mag-
nificent, the most inspiring places on
Earth, the Flathead region of Montana.
The landscape in this area is so vast, so
unique, it is hard to put into words.
But let me feebly attempt to describe
the aura of colors you see as the Sun
rises over the deep blue of Lake
McDonald. Words cannot capture the
joyful screams of families shooting
down the Middle Fork of the Flathead
through rapids with names like ‘““‘Bone
Crusher” and ‘‘Could be Trouble.”

Words cannot do justice to the awe
that comes from almost touching Mon-
tana’s legendary Big Sky at the top of
Heavens Peak. The Flathead region,
there is nothing like it. It is the crown
of the continent. It is God’s country. It
is Montana.

There is one particular area of this
region that holds a special place in my
heart; that is, the North Fork of the
Flathead River. When I was a freshman
Member of the House of Representa-
tives, I took a hike with my friends,
Jack Stanford and Ric Hauer, to the
top of Mount Harding.

Mount Harding is a little ways from
the Flathead River, but this hike cap-
tured the feelings I have for the area.
Thirty-five years ago, I still remember
that hike, and I am not alone.

Similar to everyone who ventures
into the Flathead, every Montanan,
every American, every Canadian, ev-
eryone who happens to be touched by
the beauty of this place could not help
but be stunned by the beauty of a place
carved by glaciers a millennia ago and
still untouched by modern develop-
ment.

That day on the Flathead, each of us
knew we must do everything we could
to protect this one-of-a-kind landscape
for our children and our children’ chil-
dren. I would say, at that time, 35
years ago as a Member of the House,
very proudly enacted the first
multiyear environmental impact state-
ment baseline study so we could assess
what future impacts might be in the
area, whether it was Federal, State,
private or from British Columbia, just
north, whatever it might be, so we
knew what we had to do to protect the
area.

That promise has not always been
easy to keep. Back then, I was so deter-
mined to protect this area, I flew up to
Toronto and met with a fellow named
Ron Sadler. Rod Sadler was president
of Sage Creek.

I was like a young lawyer, armed
with tons of questions and depositions,
and kept asking him—I kept asking
him all these questions: What is your
intention here? What is your intention
there? This is such a special place. He
is like: Why are you asking me all
those questions?

I explained: This is so special, I am
going to do everything I can to protect
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it. The reason is because of the poten-
tial mining across the border, the place
where all the water and the pollution
would flow south into the North Fork
of the Flathead. All the environmental
degradation from that flowed south,
but all the economic benefit would flow
north. So, for me, I will not let this
happen. I said to myself: I am going to
protect this as much as I possibly can.

For decades, the Flathead has been
threatened by mining proposals in
British Columbia. Over the years, coal
mining, coalbed methane extraction,
and gold mining have all been success-
fully beaten back. It has been a coordi-
nated effort, one I am very proud to be
a part of, to help protect the area. We
have been working so hard.

Finally, the Premier of British Co-
lumbia made a historic decision. He
persuaded his Parliament to pass a res-
olution to protect and prevent any
mining development in the North Fork.
He made that on the eve of the Olym-
pics. The Olympics—Mount Whistler
and that part, the southern part of
British Columbia, he made that deci-
sion just before the Olympics. I was
overjoyed. I called him up, and I said:
Mr. Premier, I cannot tell you how
happy I am that you have done this. It
means so much to Montanans, and we
will do our part too.

That is when I told him my plan. My
plan, the legislation Senator TESTER
and I introduced today, will ban future
mining, oil and gas, and coalbed meth-
ane development on the American side
of the border; that is, in the Flathead
National Forest, a portion of the North
Fork watershed which is over 90 per-
cent federally owned. Senator TESTER
and I have also pledged to work to re-
tire the existing leases to protect this
area once and for all.

Many folks know about a book writ-
ten by Norman McLean. Norman
McLean wrote a story about Montana
entitled ““A River Runs Through It.”
Though McLean’s story focuses on an-
other Montana river, the Blackfoot,
also very special, I think the final line
from his book resonantes here as well.
This is what McLean wrote:

Eventually, all things merge into one, and
a river runs through it. The river was cut by
the world’s great flood, and runs over rocks
from the basement of time. . . . I am haunt-
ed by waters.

I am very proud to be here today to
introduce the North Fork Watershed
Protect Act and ask my colleagues to
join me in preserving these waters and
the land that surrounds them so that
every generation across the country,
across the world, has the privilege of
being so haunted by Montana’s waters.

By Mrs. FEINSTEIN (for herself,
Mrs. BOXER, Mr. WHITEHOUSE,
Mr. REED, and Mr. SANDERS):

S. 3078. A bill to provide for the es-
tablishment of a Health Insurance Rate
Authority to establish limits on pre-
mium rating, and for other purposes; to
the Committee on Health, Education,
Labor, and Pensions.
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Mrs. FEINSTEIN. Mr. President, I
rise to introduce legislation to create a
Health Insurance Rate Authority and
rate review process to protect Amer-
ican consumers from unfair health in-
surance rate increases.

This legislation is based on an
amendment I filed during the health
reform debate. While it was not in-
cluded in the reform legislation that
passed the Senate, I strongly believe
consumers need additional protections
from insurance company abuses now.

I am pleased that President Obama
has included it in his health reform
proposal, and I look forward to con-
tinuing to work with the administra-
tion to see that this bill becomes law.

This bill ensures that all American
consumers are protected by a rate re-
view process, not just those in states
with aggressive laws.

This legislation requires companies
to submit justifications for unreason-
able increases in premiums, using a
process that will be established by the
Secretary, in conjunction with States.

The bill gives the Secretary of HHS
authority to deny or modify premium
increases or other rate increases, like
deductibles, that are found to be un-
justified. State Insurance Commis-
sioners will retain this power in states
in which they have sufficient authority
and capability.

To help the Secretary with this proc-
ess, the legislation establishes a Health
Insurance Rate Authority as an advi-
sory body for all the Secretary’s rate
review responsibilities.

Health insurance companies continue
to demonstrate their willingness to
slap consumers with astronomical in-
creases in their health insurance rates.

Anthem Blue Cross has notified thou-
sands of Californians that they will
face rate increases of as much as 39
percent. Meanwhile, WellPoint, the
corporate parent of Anthem Blue
Cross, earned a $4.7 billion profit in
2009.

I find this unbelievable. Imagine the
typical family, or individual, trying to
find the money to pay 39 percent more
for health care coverage. Especially
during these difficult economic times,
with so much uncertainty. Meanwhile,
the health insurance company is doing
better than ever.

I would like to share a few of the let-
ters and comments I have received
from Californians that vividly describe
what these increases mean to them.

Arthur Hirsch, 63, and his wife Eileen
have had Blue Cross for 30 years. They
live in Laguna Beach and own a small
business. They recently received notice
that their monthly premiums would in-
crease from $787 per month to $1,035 per
month. Arthur said he was told that he
could raise his annual deductible to
$5,000 or higher to keep the premium
increases down. But he said he fears he
is stuck with the policy. He said: “I
can’t leave my assets and my family
uncovered. If something happens . . .
well that’s what insurance is about.”

A Monterey, CA couple recently
found out their premiums with Anthem
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Blue Cross will increase 36 percent—
from $734 a month to $998 a month.
They own an antique print business.
The economy has hurt sales—their 2008
gross household income was $42,000,
and they don’t expect their income will
increase much in 2009 or 2010. More
than 25 percent of their household in-
come goes toward premiums—far more
than their mortgage. They are won-
dering if they should go into debt, use
the equity in their home or withdraw
money from their retirement accounts
to pay for the rate hikes. Because of
pre-existing conditions, the woman is a
breast cancer survivor, they don’t be-
lieve they can get a more affordable
policy elsewhere.

A family of four from Pacific Pali-
sades, California, has a $5,000 per per-
son deductible. They pay $917 per
month premiums for the family—
$11,000 per year. Their insurance plus
out of pocket expenses were more than
25 percent of the family’s gross income
for each of the past 2 years and no
member of the family ever satisfied the
deductible. They just received notice
that their premium will go up 38 per-
cent, to $1,263 per month. Anthem of-
fered this family another deal: increase
premium payments just 10 percent to
$1,011 a month if the family agrees to
an increased deductible of $7,500 per
person. The father in the family hasn’t
had a checkup in 6 years. He’s 56 years
old.

This is not how our system should
function.

In some States, insurance commis-
sioners have the authority to review
health insurance rates and increases,
and block the rates that are found to
be unjustified. According to a 2008
Families USA report, 33 States have
some form of a prior approval process
for premium increases.

The same report describes several no-
table successes among states that use
this process, including: Regulators in
North Dakota were able to reduce 37
percent of the proposed rate increases
filed by insurers.

Maryland used their State laws to
block a 46 percent premium increase
after a company charged artificially
low rates for 2 years. The decision was
upheld in court.

New Hampshire regulators were able
to reduce a proposed 100 percent rate
increase to 12.5 percent.

But in other States, including Cali-
fornia, insurance commissioners do not
have this ability. Instead, my State’s
insurance commissioner has had to ask
Anthem/Blue Cross to delay its pro-
posed increase in premiums. He has no
authority to order this delay.

Some States have laws like this on
the books, but do not have sufficient
resources to review all the rate
changes that insurance companies pro-
pose.

Consumers deserve full protection
from unfair rate increases, no matter
where they live.

This legislation ensures that all
Americans have some level of basic
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protection. The bill is based in part on
a provision included in the Senate’s
version of health reform Ilegislation,
which required insurance companies to
submit justifications and explain in-
creases in premiums. They must sub-
mit these justifications to the Sec-
retary of Health and Human Services,
and they must make these justifica-
tions available on their website.

The bill asks the National Associa-
tion of Insurance Commissioners to
produce a report, detailing the rate re-
view laws and capabilities in all 50
States. The Secretary of HHS will then
use these findings to determine which
States have the authority and capa-
bility to undertake sufficient rate re-
views to protect consumers.

In States where Insurance Commis-
sioners have authority to review rates,
they will continue to do so.

In States without sufficient author-
ity or resources, the Secretary of HHS
will review rates, and take any appro-
priate action to deny unfair requests.

This could mean blocking unjustified
rate increases, or requiring rebates, if
an unfair increase is already in effect.

This will provide all American con-
sumers with another layer of protec-
tion from an unfair premium increase.

The amendment would also require
the Secretary of Health and Human
Services to establish a Health Insur-
ance Rate Authority as part of the
process in the bill that enables her to
monitor premium costs.

The Rate Authority would advise the
Secretary on insurance rate review and
would be composed of seven officials
that represent the full scope of the
health care system including: at least
two consumers; at least one medical
professional; and one representative of
the medical insurance industry.

The remaining members would be ex-
perts in health economics, actuarial
science, or other sectors of the health
care system.

The Rate Authority will also issue an
annual report, providing American con-
sumers with basic information about
how insurance companies are behaving
in the market. It will examine pre-
mium increases by State, as well as
medical loss ratios, reserves and sol-
vency of companies, and other relevant
behaviors.

This data will give consumers better
information, enabling them to make
better choices and avoid purchasing
plans from companies that do not pro-
vide them the best value for their dol-
lar.

This concern about premium in-
creases stems from the fact that we are
the only industrialized nation that re-
lies heavily on a for-profit medical in-
surance industry to provide basic
health care. I believe, fundamentally,
that all medical insurance should be
not for profit.

The industry is focused on profits,
not patients. It is heavily con-
centrated, leaving consumers with few
alternatives when their premiums do
increase.
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As of 2007, just two carriers—
WellPoint and UnitedHealth Group—
had gained control of 36 percent of the
national market for commercial health
insurance.

Since 1998, there have been more
than 400 mergers of health insurance
companies, as larger carriers have pur-
chased, absorbed, and enveloped small-
er competitors.

In 2004 and 2005 alone, this industry
had 28 mergers, valued at more than
$563 billion. That is more merger activ-
ity in health insurance than in the 8
previous years combined.

Today, according to a study by the
American Medical Association, more
than 94 percent of American health in-
surance markets are highly con-
centrated, as characterized by U.S. De-
partment of Justice guidelines. This
means these companies could raise pre-
miums or reduce benefits with little
fear that consumers will end their con-
tracts and move to a more competitive
carrier.

In my State of California just two
companies, WellPoint and Kaiser
Permanente, control more than 58 per-
cent of the market. In Los Angeles, the
top two carriers controlled 62 percent
of the market as of 2008.

Record levels of market concentra-
tion have helped generate a record
level of profit increases.

Between 2000 and 2007, profits at 10 of
the largest publicly-traded health in-
surance companies soared 428 percent—
from $2.4 billion in 2000 to $12.9 billion
in 2007.

The CEOs at these companies took in
record earnings. In 2007, these 10 CEOs
made a combined $118.6 million.

The CEO of CIGNA took home $25.8
million.

The CEO of Aetna took home $23 mil-
lion.

The CEO of UnitedHealth took home
$13.2 million and the CEO of WellPoint
took home $9.1 million.

Even last year, a time of enormous
economic distress for average Ameri-
cans, was a good year for the health in-
surance industry. According to Health
Care for America Now!, the 5 largest
health insurers—WellPoint, United
Health, Humana, Cigna, Aetna—saw
profits increase 56 percent from 2008 to
2009, from $7.7 billion to $12.1 billion.
Only Aetna saw their profits decrease.

Yet we see insurance companies like
Anthem/Blue Cross, owned by Well
Point, increasing consumer premiums.

Frankly, I would go further than this
legislation if I could: I believe the
health insurance industry should be
non-profit. There is no reason that any
company or shareholder should make a
penny off of basic health care coverage
for our citizens.

But we do have a system that heavily
relies on for-profit insurance compa-
nies. Regardless of the outcome of the
broader debate on health care reform,
that is unlikely to change.

So this bill becomes very necessary.
Premiums are increasing every day,
and people in many states have no re-
course, and no way to know if a par-
ticular increase is unfair.
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This cannot continue. I urge my col-
leagues to join me in supporting this
legislation.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 3078

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Health In-
surance Rate Authority Act of 2010’

SEC. 2. ENSURING THAT CONSUMERS GET VALUE
FOR THEIR DOLLARS.

(a) IN GENERAL.—Part C of title XXVII of
the Public Health Service Act (42 U.S.C.
300gg-91 et seq.) is amended by adding at the
end the following:

“SEC. 2793. ENSURING THAT CONSUMERS GET
VALUE FOR THEIR DOLLARS.

““(a) INITIAL RATE REVIEW PROCESS.—

‘(1) IN GENERAL.—

‘““(A) ESTABLISHMENT.—The Secretary, in
conjunction with States, shall establish a
uniform process for the review, beginning
with the 2011 plan year, of potentially unrea-
sonable increases in rates for health insur-
ance coverage, which shall include pre-
miums.

‘‘(B) ELECTRONIC REPORTING.—The process
established under subparagraph (A) shall in-
clude an electronic reporting system estab-
lished by the Secretary through which
health insurance issuers shall—

‘(i) report to the Secretary and State in-
surance commissioners the information re-
quested by the Secretary pursuant to this
subsection; and

‘“(ii) submit data to the uniform data col-
lection system in accordance with paragraph
6)(A).

“(C) AUTHORITY OF STATES.—Nothing in
subparagraph (A) or (B) shall be construed to
prohibit a State from imposing additional
requirements on health insurance issuers
with respect to increases in rates for health
insurance coverage, including with respect
to reporting information to a State.

‘“(2) JUSTIFICATION AND DISCLOSURE.—The
process established under paragraph (1) shall
require health insurance issuers to submit to
the Secretary and the relevant State a jus-
tification for a potentially unreasonable rate
increase prior to the implementation of the
increase. Such issuers shall prominently post
such information on their Internet websites.
The Secretary shall ensure the public disclo-
sure of information on such increases and
justifications for all health insurance
issuers.

‘“(3) HEALTH INSURANCE RATE AUTHORITY.—

‘“(A) IN GENERAL.—The Secretary shall es-
tablish a Health Insurance Rate Authority
(referred to in this paragraph as the ‘Author-
ity’) to be composed of 7 members to be ap-
pointed by the Secretary, of which—

‘(i) at least 2 members shall be a consumer
advocate with expertise in the insurance in-
dustry;

‘‘(ii) at least 1 member shall be an indi-
vidual who is a medical professional;

‘‘(iii) at least 1 member shall be a rep-
resentative of health insurance issuers; and

‘(iv) such remaining members shall be in-
dividuals who are recognized for their exper-
tise in health finance and economics, actu-
arial science, health facility management,
health plans and integrated delivery sys-
tems, reimbursement of health facilities, and
other related fields, who provide broad geo-
graphic representation and a balance be-
tween urban and rural members.
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“(B) ROLE.—In addition to the other duties
of the Authority set forth in this subsection,
the Authority shall advise and make rec-
ommendations to the Secretary concerning
the Secretary’s duties under this subsection.

‘“(4) CORRECTIVE ACTION FOR UNREASONABLE
RATE INCREASES.—

‘“(A) IN GENERAL.—Pursuant to the proce-
dures set forth in this paragraph, the Sec-
retary or the relevant State insurance com-
missioner shall—

‘(i) in accordance with the process estab-
lished under paragraph (1), review poten-
tially unreasonable increases in rates and de-
termine whether such increases are unrea-
sonable; and

‘“(ii) take action to ensure that any rate
increase found to be unreasonable under
clause (i) is corrected, through mechanisms
including—

“(I) denial of the rate increase;

‘“(IT) modification of the rate increase;

‘“(ITI) ordering rebates to consumers; or

“(IV) any other actions that correct for
the unreasonable increase.

‘“(B) REQUIRED REPORT; DEFINITION.—The
Secretary shall ensure that, not later than 6
months after the date of enactment of this
section, the National Association of Insur-
ance Commissioners (referred to in this sec-
tion as the ‘Association’), in conjunction
with States, or other appropriate body, will
provide to the Secretary and the Authority—

‘(i) a report on—

‘“(I) State authority to review rates and
take corrective action in each insurance
market, and methodologies used in such re-
views;

“(IT) rating requests received by the State
in the previous 12 months and subsequent ac-
tions taken by States to approve, deny, or
modify such requests; and

‘“(ITII) justifications by insurance issuers
for rate requests; and

‘“(ii)(I) a recommended definition of unrea-
sonable rate increase, which shall consider a
lack of actuarial justification for such in-
crease; and

‘“(II) other recommended definitions for
the purposes of carrying out this subsection.

‘(C) DETERMINATION OF WHO CONDUCTS RE-
VIEWS FOR EACH STATE.—Using the report
submitted pursuant to subparagraph (B), the
Secretary shall determine not later than 1
year after the date of enactment of this sec-
tion and periodically thereafter—

“(1) for which States the State insurance
commissioner shall undertake the actions
described in subparagraph (A)—

‘“(I) based on the Secretary’s determina-
tion that the State has sufficient authority
and capability to deny rates, modify rates,
provide rebates, or take other corrective ac-
tions; and

‘“(IT) as a condition of receiving a grant
under subsection (¢)(1); and

‘(i) for which States the Secretary shall
undertake the actions described in subpara-
graph (A), in consultation with the relevant
State insurance commissioner, based on the
Secretary’s determination that such States
lack the authority and capability described
in clause (i).

‘(D) TRANSITION PERIOD.—Until the Sec-
retary makes the determinations described
in subparagraph (C), the relevant State in-
surance commissioner shall, as a condition
of receiving a grant under subsection (c)(1),
carry out the actions described in subpara-
graph (A) to the extent permissible under
State law.

““(6) PRIORITIZING POTENTIALLY UNREASON-
ABLE RATE INCREASES FOR REVIEW.—The Sec-
retary or the relevant State insurance com-
missioner may prioritize—

““(A) rate increases that will impact large
numbers of consumers;
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“(B) rate reviews requested from States, if
applicable; and

“(C) rate reviews in the individual and
small group markets.

‘“(6) ANNUAL REPORT.—

““(A) UNIFORM DATA COLLECTION SYSTEM.—
The Secretary, in consultation with the As-
sociation and the Authority, shall develop,
and may contract with the Association to
operate, a uniform data collection system for
new and increased rate information, which
shall include information on rates, medical
loss ratios, consumer complaints, solvency,
reserves, and any other relevant factors of
market conduct.

‘“(B) PREPARATION OF ANNUAL REPORT.—
Using the data obtained in accordance with
subparagraph (A), the Authority shall annu-
ally produce a single, aggregate report on in-
surance market behavior, which includes at
least State-by-State information on rate in-
creases from one year to the next, including
by health insurance issuer and by market
and including medical trends, benefit
changes, and relevant demographic changes.

¢(C) DISTRIBUTION.—The Authority shall
share the annual report described in subpara-
graph (B) with States, and include such re-
port in the information disclosed to the pub-
lic.

““(b) CONTINUING RATE REVIEW PROCESS.—
As a condition of receiving a grant under
subsection (c)(1), a State, through the appli-
cable State insurance commissioner, shall
provide the Secretary with information
about trends in rate increases in health in-
surance coverage in premium rating areas in
the State, in accordance with the uniform
data collection system established under
subsection (a)(6)(A).

¢“(c) GRANTS IN SUPPORT OF PROCESS.—

‘(1 RATE REVIEW GRANTS.—The Secretary
shall carry out a program to award grants to
States beginning with fiscal year 2010 to as-
sist such States in carrying out subsection
(a), including—

‘“(A) in reviewing and, if appropriate under
State law, approving or taking corrective ac-
tion with respect to rate increases for health
insurance coverage; and

‘“(B) in providing information to the Sec-
retary under subsection (b).

*“(2) FUNDING.—

““(A) IN GENERAL.—There is authorized to
be appropriated to the Secretary $250,000,000,
to be available for expenditure for grants
under paragraph (1).

‘(B) ALLOCATION.—The Secretary shall es-
tablish a formula for determining the
amount of any grant to a State under this
subsection. Under such formula—

‘(i) the Secretary shall consider the num-
ber of plans of health insurance coverage of-
fered in each State and the population of the
State; and

‘‘(ii) no State qualifying for a grant under
paragraph (1) shall receive more than
$5,000,000 for a grant year.

‘(d) AUTHORIZATION OF APPROPRIATIONS.—
In addition to the amount authorized under
subsection (c)(2), there are authorized to be
appropriated to carry out this section
$5,000,000 for fiscal year 2010 and such sums
as may be necessary for each subsequent fis-
cal year.”.

(b) ENFORCEMENT.—Title XXVII of the Pub-
lic Health Service Act (42 U.S.C. 300gg et
seq.) is amended—

(1) in section 2722—

(A) in subsection (a)—

(i) in paragraph (1), by inserting ‘‘and sec-
tion 2793 after ‘‘this part’’; and

(ii) in paragraph (2), by inserting ‘‘or sec-
tion 2793 after ‘‘this part’; and

(B) in subsection (b)—

(i) in paragraph (1), by inserting ‘‘and sec-
tion 2793 after ‘‘this part’’; and
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(ii) in paragraph (2), by inserting ‘‘or sec-
tion 2793 after ‘‘this part’ each place such
term appears; and

(2) in section 2761—

(A) in subsection (a)—

(i) in paragraph (1), by inserting ‘‘and sec-
tion 2793 after ‘‘this part’’; and

(ii) in paragraph (2)—

(I) by inserting ‘‘or section 2793 after ‘‘set
forth in this part’’; and

(IT) by inserting ‘“‘and section 2793 after
“‘the requirements of this part’’; and

(B) in subsection (b)—

(i) by inserting ‘‘and section 2793 after
“‘this part”’; and

(ii) by inserting ‘‘and section 2793 after
“part A”.

(¢) EFFECTIVE DATE.—The amendment
made by this section shall take effect on the
date of enactment of this Act.

By Mr. MERKLEY (for himself,
Mr. PRYOR, Mr. BROWN of Ohio,
Ms. STABENOW, Mr. SANDERS,
and Mr. CARDIN):

S. 3079. A bill to assist in the cre-
ation of new jobs by providing financial
incentives for owners of commercial
buildings and multifamily residential
buildings to retrofit their buildings
with energy efficient building equip-
ment and materials and for other pur-
poses; to the Committee on Energy and
Natural Resources.

Mr. MERKLEY. Mr. President, I rise
today to introduce legislation to help
create jobs and lower energy bills for
businesses and multi-family residences.
This bill would create a program called
Building Star, designed to promote en-
ergy-saving commercial building ren-
ovations through rebates and low-cost
financing options.

I believe, as do many of my col-
leagues, that energy efficiency should
be a central component of our national
energy policy because energy efficiency
creates jobs, reduces our dependence on
foreign oil, and reduces the pollution of
our air and water. Central to the pro-
gram we are proposing today is its abil-
ity to help businesses afford the up-
front costs of energy-efficient renova-
tions by helping state and local pro-
grams offer low-interest loans that can
be paid back through savings on energy
bills.

As we take action to put Americans
back to work, we need to set our sights
on programs that provide the biggest
bang for our buck in terms of imme-
diate job creation and set our economy
up for future growth. Clean energy is
not only the next great growth indus-
try, but it’s an engine for job creation
today. Energy-efficiency programs like
Building Star will put Americans to
work in construction and manufac-
turing and save small businesses
money as we strive for American en-
ergy independence.

I would like to thank Senator PRYOR
for his leadership on this bill as well as
Senators STABENOW, BROWN, and SAND-
ERS in joining the push for a common-
sense idea that can create jobs right
away and pave the way for future
growth in America’s clean energy in-
dustry.

I would also like to recognize Sen-
ator WARNER’s great leadership in de-
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veloping Home Star, a parallel pro-
gram that offers energy-efficiency as-
sistance to homeowners. I am proud to
stand with my forward-thinking col-
leagues, Senator BINGAMAN and Sen-
ator SANDERS in supporting Home Star
and I look forward to continued discus-
sions about how we can maximize the
economic benefits of these valuable
programs.

I would like to focus for a moment on
the immediate positive impact that
Building Star will have on our econ-
omy.

Building Star would begin creating
jobs immediately and is projected to
create as many as 150,000 jobs in some
of the economy’s hardest-hit sectors
including construction, manufacturing,
and distribution over the next 2 years.

Building Star will stimulate new jobs
in the 55,000 construction and manufac-
turing firms that deal in building, me-
chanical and low-slope roof insulation,
windows, and window films. Eighty-six
percent of these firms are small busi-
nesses employing less than 20 people.

Building Star will maximize Federal
investment by leveraging $2 to $3 in
private investment for every Federal
dollar spent, making it an excellent
model for a public-private partnership
and maximizing resource efficacy.

In addition, Building Star is expected
to save building owners more than $3
billion annually on their energy bills
by reducing enough peak electricity
demand to avoid the need for 33 300-
Megawatt power plants.

It will also reduce the pollution that
contributes to climate change by 21
million metric tons each year, or the
equivalent of nearly 4 million cars’
emissions, according to the American
Council for an Energy-Efficient Econ-
omy.

I urge my colleagues to recognize the
outstanding opportunity that energy-
efficiency renovations offer in putting
Americans back to work, saving money
for our working families, and moving
us toward energy independence.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 3079

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Building
Star Energy Efficiency Act of 2010,

SEC. 2. DEFINITIONS.

In this Act:

(1) ASHRAE.—The term ‘““‘ASHRAE’ means
the American Society of Heating, Refrig-
erating and Air-Conditioning Engineers.

(2) BUILDING ENVELOPE INSULATION.—The
term ‘‘building envelope insulation’ means
thermal insulation for a building envelope
(other than a low slope roof), as defined in
ASHRAE Standard 90.1-2007 or 2009 IECC, as
appropriate.

(3) CHILLER TONNAGE DOWNSIZING.—The
term ‘‘chiller tonnage downsizing’’ means
the quantity by which the tonnage rating of
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a replaced chiller exceeds the tonnage rating
of a qualified replacement chiller.

(4) CLIMATE ZONE.—The term ‘‘climate
zone’’ means a climate zone specified in
ASHRAE Standard 90.1-2007.

(5) COMMERCIAL BUILDING.—

(A) IN GENERAL.—The term ‘‘commercial
building’”’ means a building that—

(i) is located in the United States; and

(ii) was in existence on December 31, 2009.

(B) EXCLUSIONS.—The term ‘‘commercial
building’’ does not include—

(i) a federally owned building; or

(ii) a residential building.

(6) DucT.—The term ‘‘duct’” means HVAC
ducts with respect to which pressure testing
has been performed and, if necessary, leak-
age remediated, in accordance with sections
503.2.7.1.2 and 503.2.7.1.3 of the 2009 IECC.

(7) DUCT INSULATION.—The term ‘‘duct in-
sulation” means thermal insulation of a
HVAC duct.

(8) HVAC.—The term “HVAC” means heat-
ing, ventilation, and air conditioning.

(9) IECC.—The term “IECC” means the
International Energy Conservation Code.

(10) MECHANICAL INSULATION.—The term
“mechanical insulation” means thermal in-
sulation installed, in accordance with appli-
cable Federal, State, and local law, on me-
chanical piping and mechanical equipment.

(11) MULTIFAMILY RESIDENTIAL BUILDING.—

(A) IN GENERAL.—The term ‘“‘multifamily
residential building’’ means a structure of 5
or more dwelling units that—

(i) is located in the United States; and

(ii) was in existence on December 31, 2009.

(B) EXCLUSION.—The term ‘multifamily
residential building’’ does not include a fed-
erally owned building.

(12) NFRC.—The term ‘“NFRC’ means the
National Fenestration Rating Council.

(13) PROGRAM.—The term  ‘‘program’’
means the Building Star Energy Efficiency
Rebate Program of 2010 established under
section 3.

(14) QUALIFIED BOILER.—The term ‘‘quali-
fied boiler’” means a new natural gas-fired,
oil-fired, or wood or wood pellet boiler that—

(A) has a capacity of not less than 300,000,
and not more than 5,000,000, Btu per hour;

(B) replaces an operational boiler in a com-
mercial building or multifamily residential
building; and

(C) meets or exceeds—

(i) in the case of a natural gas-fired boiler,
90 percent thermal efficiency;

(ii) in the case of an oil-fired boiler, 85 per-
cent thermal efficiency; and

(iii) in the case of a wood or wood pellet
boiler, 75 percent thermal efficiency.

(15) QUALIFIED BUILDING ENVELOPE INSULA-
TION.—The term ‘‘qualified building envelope
insulation’” means the installation or repair
of building envelope insulation to meet or
exceed ASHRAE Standard 90.1-2007 or 2009
IECC in a commercial building or multi-
family residential building.

(16) QUALIFIED ENERGY AUDIT.—The term
“qualified energy audit’® means an ASHRAE
Level II energy audit or equivalent of a com-
mercial building or multifamily residential
building that is designed to identify all cost-
effective energy efficiency measures.

(17) QUALIFIED ENERGY-EFFICIENT BUILDING
OPERATION AND MAINTENANCE TRAINING.—The
term ‘‘qualified energy-efficient building op-
eration and maintenance training’’ means—

(A) the training of a superintendent or op-
erator of a commercial building or multi-
family residential building; and

(B) resultant—

(i) Level 1 or Level 2 Building Operator
Certification for commercial building opera-
tors; or

(ii) certification as a Multifamily Building
Operator by the Building Performance Insti-
tute for residential building operators.
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(18) QUALIFIED ENERGY MONITORING AND
MANAGEMENT SYSTEM.—The term ‘‘qualified
energy monitoring and management system’’
means a system that—

(A) is installed in a commercial building or
multifamily residential building;

(B) uses a combination of computers, com-
puter software, control equipment, and in-
strumentation to monitor and manage or
submeter the energy use of a building, such
as heating, ventilation, air conditioning, and
lighting;

(C) provides reporting of information to
the building owner or operator to enable re-
finement of building operation and energy
usage; and

(D) is covered by a service contract with a
duration of not less than 1 year for system
monitoring or maintenance, including all
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maintenance recommended by the equip-
ment manufacturer.

(190 QUALIFIED EXTERIOR LIGHTING.—The
term ‘‘qualified exterior lighting”’ means ex-
terior lighting that—

(A) replaces operational exterior lighting
at a commercial building or multifamily res-
idential building; and

(B) achieves a reduction of 20 percent or
more in annual energy use as compared to
the lighting that was replaced, as deter-
mined in accordance with section 3(c)(7)(B).

(20) QUALIFIED FURNACE.—The term ‘‘quali-
fied furnace’” means a new natural gas fur-
nace or a wood or wood pellet furnace that—

(A) replaces an operational furnace in a
commercial building or multifamily residen-
tial building;

(B) in the case of natural gas, meets or ex-
ceeds 90 percent thermal efficiency; and
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(C) in the case of a wood or wood pellet fur-
nace, meets or exceeds 75 percent thermal ef-
ficiency.

(21) QUALIFIED HIGH-EFFICIENCY WINDOW
FILMS AND SCREENS.—The term ‘‘qualified
high-efficiency window films and screens’
means window films and screens that—

(A) are permanently affixed to windows or
window frames in a commercial building or
multifamily residential building;

(B) have a Luminous Efficacy (which is
Visible Light Transmittance, as certified to
NRFC standards divided by SHGC) of 1.1 or
greater; and

(C) have a SHGC that meets or is better
than the applicable requirements of the fol-
lowing table (as certified to NFRC stand-
ards):

Climate Zones

1 2

.25

.25

.25 .40 .40 .40 .45 .45

(22) QUALIFIED HVAC TESTING, BALANCING,
AND DUCT SEALING.—The term ‘‘qualified
HVAC testing, balancing, and duct sealing”
means work performed in a commercial
building or multifamily residential building
by individuals with an ANSI-accredited cer-
tification in HVAC testing—

(A) to pressure-test HVAC ducts;

(B) to balance air flow; and

(C) to identify all leaking ducts and reme-
diate the leakage to the appropriate leakage
class, in accordance with sections 503.2.7.1.2
and 503.2.7.1.3 of the 2009 IECC.

(23) QUALIFIED INTERIOR LIGHTING.—The
term ‘‘qualified interior lighting” means
new interior lighting that—

(A) replaces operational interior lighting
in a commercial building or multifamily res-
idential building; and

(B) achieves an installed power reduction
of 25 percent or more as compared to the in-
stalled power of the lighting that was re-
placed, as determined in accordance with
section 3(c)(6)(B).

(24) QUALIFIED LOW SLOPE ROOF INSULA-
TION.—The term ‘‘qualified low slope roof in-
sulation’ means a retrofit that—

(A) adds new insulation to a roof on a com-
mercial building or multifamily residential
building if the roof insulation is entirely
above deck, as defined in ASHRAE Standard
90.1-2007 or 2009 IECC; and

(B) meets or exceeds the R-values for the
applicable climate zone in the following
table:

Climate Zones

R-Value

20

25

25 25 25 30 35 35

(25) QUALIFIED MECHANICAL INSULATION.—
The term ‘‘qualified mechanical insulation”
means the installation or repair of mechan-
ical or duct insulation to meet or exceed
ASHRAE Standard 90.1-2007 or 2009 IECC in a
commercial building or multifamily residen-
tial building.

(26) QUALIFIED REPLACEMENT CHILLER.—The
term ‘‘qualified replacement chiller’” means
a water-cooled chiller that—

(A) is certified to meet efficiency stand-
ards effective on January 1, 2010, as defined
in table 6.8.1c in Addendum M to Standard
90.1-2007 of ASHRAE; and

(B) replaces a chiller that—

(i) was installed before January 1, 1993;

(ii) uses chlorofluorocarbon refrigerant;
and

(iii) until replaced by a new chiller, has re-
mained in operation and used for cooling a
commercial building.

(27) QUALIFIED RETRO COMMISSIONING
STUDY.—The term ‘‘qualified retro commis-
sioning study’ means a commissioning study
of building energy systems that is—

(A) conducted consistent with the guide-
lines in the Retro Commissioning Guide for
Building Owners prepared for—

(i) the Environmental Protection Agency;
or

(ii) the document entitled ‘‘California
Commissioning Guide: Existing Buildings”
published by the California Commissioning
Collaborative; and

(B) performed by a service provider with—

(i) an ASHRAE Commissioning Process
Management Professional certification; or

(ii) a Building Commissioning Association
Certified Commissioning Professional cer-
tification.

(28) QUALIFIED SERVICE ON COOLING SYS-
TEMS.—

(A) IN GENERAL.—The term ‘‘qualified serv-
ice on cooling systems’ means periodic
maintenance service on a central air condi-
tioner that—

(i) is located in a commercial building or
multifamily residential building; and

(ii) has a capacity of not less than 2 tons.

(B) INCLUSIONS.—The term ‘‘qualified serv-
ice on cooling systems’ includes—

(i) a cleaning of a condenser coil;

(ii) a check of system pressure;

(iii) an inspection and replacement of a fil-
ter;

(iv) an inspection and replacement of a
belt;

(v) an inspection and repair of an econo-
mizer;

(vi) an inspection of a contractor;

(vii) an inspection of an evaporator;

(viii) an evaluation of a compressor ampere
draw;

(ix) an evaluation of supply motor amp
draw;

(x) an evaluation of a condenser fan amp
draw;

(xi) an evaluation of liquid line tempera-
ture;

(xii) an evaluation of suction pressure and
temperature;

(xiii) an evaluation of oil level and pres-
sure;

(xiv) an inspection of low pressure controls
and high pressure controls;

(xv) an evaluation of crankcase heater op-
eration;

(xvi) a cleaning of chiller condenser tubes;

(xvii) a cleaning of chiller evaporator
tubes; or

(xviii) a check, and if necessary, correction
of a refrigerant charge and system airflow to
conform to manufacturer specifications.

(29) QUALIFIED SERVICE ON SPACE HEATING
EQUIPMENT.—

(A) IN GENERAL.—The term ‘‘qualified serv-
ice on space heating equipment’ means the
periodic maintenance service on a boiler,
unit heaters make-up air unit, heat pump,
furnace, or industrial space heating equip-
ment with forced or induced draft combus-
tion that is located in a commercial or mul-
tifamily residential building.

(B) INCLUSIONS.—The term ‘‘qualified serv-
ice on space heating equipment’ includes—

(i) cleaning all heat exchange surfaces and
checking and calibrating all system con-
trols; and

(ii) combustion efficiency tests and stack
temperature measurements conducted before
and after the service.

(30) QUALIFIED UNITARY AIR CONDITIONER.—
The term ‘‘qualified unitary air conditioner”’
means a new 3 phase unitary air conditioner
that—

(A) replaces an operational air conditioner
or heat pump in a commercial building or
multifamily residential building; and

(B) meets or exceeds Consortium for En-
ergy Efficiency Tier 1 efficiency standards as
in effect on January 1, 2010.

(31) QUALIFIED UNITARY HEAT PUMP.—The
term ‘‘qualified unitary heat pump’’ means a
new 3 phase unitary heat pump that—

(A) replaces an operational air conditioner
or heat pump in a commercial building or
multifamily residential building; and

(B) meets or exceeds Consortium for En-
ergy Efficiency Tier 1 level of efficiency as in
effect on January 1, 2010.

(32) QUALIFIED VARIABLE SPEED DRIVE.—The
term ‘‘qualified variable speed drive’” means
a new electronic variable speed drive that—

(A) is added to an operational motor in a—

(i) chilled water pump;

(ii) cooling tower fan;

(iii) fume hood exhaust or makeup fan;

(iv) hot water pump;
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(v) exhaust fan;

(vi) chiller compressor; or

(vii) supply, return, or exhaust fan on a
variable-air volume unit that is located in a
commercial building or multifamily residen-
tial building and operates not less than 2,000
hours annually;

(B) is controlled automatically by a build-
ing automation system, process control sys-
tem, or local controller driven by differen-
tial pressure, flow, temperature, or another
variable signal; and

(C) incorporates a series reactor for power
factor correction.
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ural gas or electric storage water heater
with a capacity of 75,000 Btu/hour or greater,
or a tankless water heater with a capacity of
200,000 Btw/hour or greater, that replaces an
operational water heater in a commercial
building or multifamily residential building
and meets or exceeds—

(A) in the case of a natural gas water heat-
er, 90 percent thermal efficiency;

(B) in the case of an electric water heater—

(i) a 2.5 Coefficient of Performance; or

(ii) a 2.0 Energy Factor; and

(C) in the case of a wood or wood pellet
water heater, 75 percent thermal efficiency.
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(35) SHGC.—The term ‘“‘SHGC” means the
Solar Heat Gain Coefficient.

(36) TIER 1 QUALIFIED WINDOW.—The term
“tier 1 qualified window’ means a new win-
dow that—

(A) replaces an existing window in a com-
mercial building or multifamily residential
building; and

(B) meets or is better than—

(i) the applicable U-factor and SHGC re-
quirements (both certified to NFRC stand-
ards) in the following table:

(33) QUALIFIED WATER HEATER.—The term (34) SECRETARY.—The term ‘‘Secretary”
“‘qualified water heater” means a new nat- means the Secretary of Energy.
Climate Zones 1 2 3 4 5 6 7 8
b7 .57 .40 .35 .35 .35 .35 .35
.25 .25 .25 .40 .40 .40 .45 .45

; and

(ii) in the case of a window with impact-
rated glazing in climate zone 1, a U-factor of
1.20.

(37) TIER 2 QUALIFIED WINDOW.—The term
“‘tier 2 qualified window’ means a new win-
dow that—

(A) replaces an existing window in a com-
mercial building or multifamily residential
building; and

(B) meets or is better than—

(i) the applicable U-factor and SHGC re-
quirements (both certified to NFRC stand-
ards) in the following table:

Climate Zones

1 2 3

4 5 6 7 8

.32 .32
.25 .25

.30
.25

.30
.26

.30
.26

.30
.35

.30
.45

.30
.45

; and

(ii) in the case of a window with impact-
rated glazing in climate zone 1, a U-factor of
1.20.

SEC. 3. BUILDING STAR PROGRAM.

(a) ESTABLISHMENT.—There is established
in the Department of Energy a program to be
known as the ‘‘Building Star Energy Effi-
ciency Rebate Program of 2010’ under which
the Secretary, in accordance with this sec-
tion, shall issue rebates to building owners
to offset a portion of the cost of purchasing

and installing qualifying equipment or mate-
rials or undertaking qualifying services to
enhance the energy efficiency of existing
commercial buildings and multifamily resi-
dential buildings.

(b) REBATES FOR BUILDING ENVELOPE EN-
ERGY EFFICIENCY MEASURES.—Rebates for the
purchase and installation of qualifying insu-
lation, windows, and qualified high-effi-
ciency window films and screens in commer-
cial or multifamily residential buildings
shall be available in the following amounts:

(1) BUILDING ENVELOPE INSULATION.—For
qualified building envelope insulation, a re-
bate of $0.60 per square foot of insulated
area.

(2) LOW SLOPE ROOFING INSULATION.—For
qualified low slope roofing insulation, a re-
bate of $0.80 per square foot of insulated roof
area over conditioned space.

(3) MECHANICAL INSULATION.—For qualified
mechanical insulation, rebates shall be the
amounts specified in the following table:

Piping and Equipment Applications

Rebate

2” Iron Pipe Size and below
2” to 12” Iron Pipe Size
Above 12” Iron Pipe Size and equipment
HVAC Duct Applications

$5.00 per square foot
$1.00 per square foot

$2.50 per equivalent lineal foot
$5.00 per equivalent lineal foot

(4) WINDOWS.—

(A) TIER 1 QUALIFIED WINDOWS.—For Tier 1
qualified windows, a rebate of $150 per win-
dow.

(B) TIER 2 QUALIFIED WINDOWS.—For Tier 2
qualified windows, a rebate of $300 per win-
dow.

(5) HIGH-EFFICIENCY WINDOW FILMS AND
SCREENS.—For qualified high-efficiency win-
dow films and screens, a rebate of $1.00 per
square foot of treated glass enclosing a me-
chanically conditioned space.

(c) REBATES FOR ELIGIBLE EQUIPMENT IN-
STALLATION.—Rebates for the purchase and

installation of qualifying new energy effi-
cient equipment in commercial buildings or
multifamily residential buildings shall be
available in the following amounts:

(1) BoiLERS.—For qualified boilers, rebates
shall be the amounts specified in the fol-
lowing table:

Boiler Fuel

Rebate

Natural Gas-fired
Oil-fired
Wood or wood pellet boiler

$10 per thousand Btu per hour capacity
$3 per thousand Btu per hour capacity
$ per thousand Btu per hour capacity

(2) FURNACES.—For qualified furnaces, re-
bates of $5 per thousand Btu per hour of ca-
pacity.

(3) WATER HEATERS.—For qualified water
heaters, rebates shall be the amounts speci-
fied in the following table:

Energy Source

Rebate

NALULal GaS ..eevniiiniiiiiiiiieinei e e

Electricity
Wood or wood pellet water heater

$8 per thousand Btu per hour capacity
$20 per thousand Btu per hour of heat pump capacity
$ per thousand Btu per hour capacity

(4) UNITARY AIR CONDITIONERS AND HEAT
PUMPS.—For qualified unitary air condi-

tioners and qualified unitary heat pumps, re-

bates shall be the amounts specified in the
following table:
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Efficiency Level

Rebate

Consortium on Energy Efficiency Tier 1 efficiency standards (as in ef-

fect on January 1, 2010).

Consortium of Energy Efficiency Tier 2 efficiency standards (as in ef-

fect on January 1, 2010).

$100 per ton cooling capacity

$200 per ton cooling capacity

() VARIABLE SPEED DRIVES FOR MOTORS.—
For qualified variable speed drives, rebates
shall be the amounts specified in the fol-
lowing table:

Power Controlled (horse- Rebate Level

power)
<10 hp .... $120/hp
10-100 hp $80/hp
>100 DD ceeneiiii $40/hp

(6) INTERIOR LIGHTING.—

(A) IN GENERAL.—For qualified interior
lighting, subject to subparagraphs (B) and
(C), rebates based on reduced lighting power
shall be the amounts specified in the fol-
lowing table:

25% or greater reduc-
tion in installed
lighting power (as
adjusted)

40% or greater reduc-
tion in installed
lighting power (as
adjusted)

(B) CALCULATION.—Reductions in installed
lighting power resulting from installation of
qualified interior lighting shall be calculated
by determining the difference between—

(i) the product obtained by multiplying—

(I) the quantity of installed power (kW) for
existing interior lighting; and

(II) the applicable control factor; and

(ii) the product obtained by multiplying—

(I) the quantity of installed power (KW) of
the replacement interior lighting system;
and

(IT) the applicable control factor.

(C) CONTROL FACTORS.—For purposes of
subparagraph (B), control factors for in-
stalled lighting controls shall be—

(i) for manual dimming controls, 0.9;

(ii) for occupancy sensors, 0.9;

(iii) for programmable multilevel dimming
controls, 0.9;

(iv) for programmable multilevel dimming
controls with programmable time sched-
uling, 0.85; and

(v) for daylight dimming controls, 0.75.

(7) EXTERIOR LIGHTING.—

(A) IN GENERAL.—For qualified exterior
lighting, subject to subparagraphs (B) and
(C), rebates based on reduced energy usage
shall be the amounts specified in the fol-
lowing table:

$0.25 per square foot
of illuminated floor
area affected

$0.50 per square foot
of illuminated floor
area affected

20% or greater reduc-
tion in calculated an-
nual energy usage

$0.40 per KWh re-
duction in cal-
culated annual
energy usage

$1.00 per KWh re-
duction in cal-
culated annual
energy usage

40% or greater reduc-
tion in calculated an-
nual energy usage

(B) CALCULATION.—Reductions in annual
energy usage resulting from installation of
qualified exterior lighting shall be cal-
culated by determining the difference be-
tween—

(i) the product obtained by multiplying—

(I) the quantity of installed power (kW) for
existing exterior lighting;

(IT) 4,000 operating hours per year; and

(IIT) the applicable control factor; and

(ii) the product obtained by multiplying—

(I) the quantity of installed power (KW) of
the replacement exterior lighting system;

(IT) 4,000 operating hours per year; and

(IIT) the applicable control factor.

(C) CONTROL FACTORS.—For purposes of
subparagraph (B), control factors for in-
stalled lighting controls shall be—

(i) for 7-day time controls (with a provision
for holiday schedule) if lighting is switched
off a minimum of 4 hours per night, 0.75;

(ii) for motion sensors if lighting power is
reduced by at least 40 percent after no activ-
ity has been detected for at least 20 minutes,
0.75; and

(iii) for remote monitoring and multilevel
lighting controls, 0.60.

(8) QUALIFIED REPLACEMENT CHILLERS.—

(A) IN GENERAL.—For qualified replace-
ment chillers, rebates shall be the sum of—
(i) the product obtained by multiplying—

(I) $150; and

(II) the tonnage rating of the replaced
chiller; and

(ii) if all chilled water distribution pumps
connected to the qualified replacement chill-
er include variable frequency drives, the
product obtained by multiplying—

(I) $100; and

(IT) any chiller tonnage downsizing.

(B) AUDITS.—As a condition of receiving a
rebate for a qualified replacement chiller, an
audit with requirements determined by the
Secretary (not later than 45 days after the
date of enactment of this Act) shall be per-
formed on a building prior to installation of
the qualified replacement chiller that identi-
fies cost-effective energy-saving measures,
particularly measures that could contribute
to chiller tonnage downsizing.

(d) REBATES FOR ELIGIBLE ENERGY EFFI-
CIENCY SERVICES.—Rebates for qualifying
services to enhance the energy efficiency of
commercial or multifamily residential build-
ings shall be available in the following
amounts:

(1) ENERGY AUDIT AND RETRO COMMISSIONING
STUDY.—

(A) IN GENERAL.—For qualified energy au-
dits or qualified retro commissioning stud-
ies, subject to subparagraph (B), a rebate
equal to the lesser of—

(i) $0.05 per square foot of audited or com-
missioned building space; or

(ii) 50 percent of the cost of the audit or
study.

(B) AVOIDANCE OF DUPLICATION.—Rebates
shall not be made for energy audits and retro
commissioning studies under subparagraph
(A) for the same building.

(2) ENERGY-EFFICIENT BUILDING OPERATIONS
AND MAINTENANCE TRAINING.—For qualified
energy-efficient building operation and
maintenance training, a rebate of $2,000 per
individual trained and certified.

(3) SERVICE ON SPACE HEATING EQUIPMENT.—
For qualified service on space heating equip-
ment, a rebate of $100 per unit serviced.

(4) SERVICE ON COOLING SYSTEMS.—For
qualified service on cooling systems, a re-
bate equal to the lesser of—

(A) $2 per ton of nameplate capacity of the
serviced cooling system; and

(B) 50 percent of the total service cost.

(6) ENERGY MONITORING AND MANAGEMENT
SYSTEMS.—

(A) INSTALLATION.—For qualified energy
monitoring and management systems in-
stalled in a commercial building or multi-
family residential building that have analog
controls (pneumatic or electronic), or if no
control system exists, a rebate equal to the
lesser of—

(i) $0.45 per square foot of building space
covered by the qualified energy monitoring
and management system; or

(ii) 50 percent of the total installation and
commissioning costs.

(B) UPGRADING.—For upgrading an existing
energy monitoring and management system
in a commercial building or multifamily res-
idential building to add submetering to all
major individual loads, such as heating, ven-
tilation, air conditioning, and lighting, a re-
bate equal to the lesser of—

(i) $0.15 per square foot of building space
covered by the energy management system,
or

(ii) 50 percent of the total installation cost.

(6) HVAC TESTING, BALANCING, AND DUCT
SEALING.—For qualified HVAC testing, bal-
ancing, and duct sealing, a rebate of $0.75 per
square foot of duct surface tested, balanced,
and if necessary, sealed.

(&) ADMINISTRATION.—

(1) ELIGIBILITY PERIOD.—A rebate issued
under the program shall be provided only in
connection with qualifying equipment in-
stallations or services provided during the
period beginning on the date of enactment of
this Act and ending on December 31, 2011.

(2) COMBINATION WITH OTHER INCENTIVES.—
The availability or use of a Federal, State,
local, utility, or other incentive for any
qualifying equipment installation or service
shall not affect eligibility for rebates under
the program.

(3) ADDITIONAL FEES.—A dealer, equipment
installer, or service provider may not charge
a person purchasing goods or services any
additional fees associated with applying for
a rebate under the program.

(4) LIMITATION ON TOTAL REBATES ISSUED.—
The total value of rebates issued under the
program may not exceed the amounts made
available for the program.

(56) MAXIMUM REBATE.—The amount of any
rebate paid to an applicant for any qualified
measure under this section shall be the less-
er of—

(A) the amount determined under sub-
section (b), (¢), or (d); or

(B) V2 of the cost actually incurred by the
applicant building owner to complete the
measure that is eligible for the rebate.

(f) IMPLEMENTATION.—Notwithstanding sec-
tion 5563 of title 5, United States Code, not
later than 30 days after the date of enact-
ment of this Act, the Secretary shall, in con-
sultation with the Secretary of the Treas-
ury, establish rules and procedures to imple-
ment the program, including rules and proce-
dures for—

(1) building owners or designees to submit
applications (including forms) that—

(A) specify the proposed measures that
qualify for a rebate and the total rebate re-
quested; and

(B) require that the work be completed by
licensed contractors or service providers in
compliance with all applicable Federal,
State and local building codes and standards;

(2) the Secretary—

(A) to consider applications; and

(B) to the extent that the Secretary deter-
mines that proposed measures will qualify
for rebates under this section if undertaken
and that there are sufficient uncommitted
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funds to carry out the program, to issue con-
firmations to applicants that rebates will be
made if proposed measures are completed;

(3) an applicant—

(A) to certify, following completion of the
measures identified in the application, that
the measures undertaken qualify for rebate
under this section; and

(B) to complete the measures described in
the application, and submit a certification,
not later than—

(i) 180 days after the date of receipt of a
confirmation; or

(ii) in the case of a qualified replacement
chiller, 360 days after the date of receipt of a
confirmation;

(4) appropriate verification by the Sec-
retary of eligibility for a rebate prior to pay-
ment;

(5) verification and payment of rebates by
electronic transfer of funds or other means
that ensure that the payment occurs not
later than 30 days after the date of submis-
sion of certification that measures described
in the application have been completed;

(6) certification by the installer, as part of
the certification under paragraph (3), that
any refrigerants, toxic materials, and other
hazards have been removed and disposed of
in accordance with all applicable Federal,
State, and local laws;

(7) field inspections by the Federal Govern-
ment of at least 10 percent of the projects for
which rebates are received under the pro-
gram; and

(8) compliance monitoring and enforce-
ment.

(g) CIVIL PENALTIES.—

(1) IN GENERAL.—Any person who know-
ingly makes a false or misleading statement
in an application or certification under this
section shall be liable to the United States
for a civil penalty in an amount equal to not
more than the higher of—

(A) $15,000 for each violation; or

(B) the amount that is equal to 3 times the
value of any associated rebate received
under this section.

(2) ADMINISTRATION.—In carrying out this
subsection, the Secretary—

(A) may assess and compromise penalties
described in paragraph (1);

(B) may require from any entity the
records and inspections necessary to carry
out the program; and

(C) shall consider the severity of the viola-
tion and the intent and history of the person
committing a violation in determining the
amount of a penalty.

(h) INFORMATION TO BUILDING OWNERS,
SERVICE PROVIDERS, AND EQUIPMENT INSTALL-
ERS.—

(1) IN GENERAL.—Not later than 30 days
after the date of enactment of this Act, the
Secretary shall make available on an Inter-
net website and through other means deter-
mined by the Secretary, information about
the program, including information on—

(A) how to determine whether particular
efficiency measures are eligible for a rebate;

(B) how to participate in the program, in-
cluding how to apply for rebates; and

(C) the equipment and services meeting the
requirements of the program.

(2) UPDATING.—The Secretary shall update,
as appropriate, the information required
under paragraph (1).

(i) REPORT TO CONGRESS.—Not later than 60
days after the termination date described in
subsection (e)(1), the Secretary shall submit
to the Committee on Energy and Commerce
of the House of Representatives and the
Committee on Energy and Natural Resources
of the Senate a report describing the efficacy
of the program, including—

(1) a description of program results, includ-
ing—
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(A) the total number and value of rebates
issued for installation of new energy effi-
cient equipment by category of equipment;

(B) the total number and value of rebates
issued for services rendered by category of
service; and

(C) the geographic distribution of activi-
ties for which rebates were issued;

(2) an estimate of the overall increase in
energy efficiency as a result of the program,
expressed in terms of percentage improve-
ment by—

(A) type of equipment;

(B) total annual energy savings; and

(C) total annual greenhouse gas reductions;
and

(3) an estimate of the overall jobs created
and economic growth achieved as a result of
the program.

SEC. 4. STATE-BASED FINANCING ASSISTANCE
FOR COMMERCIAL BUILDING RET-
ROFITS.

(a) DEFINITIONS.—In this section:

(1) BUILDING STAR ENERGY RETROFIT PRO-
GRAM.—The term ‘‘Building Star energy ret-
rofit program’ means the Building Star en-
ergy retrofit program established under sec-
tion 3.

(2) ELIGIBLE PARTICIPANT.—The term °‘‘eli-
gible participant’” means a building owner,
apartment complex owner, residential coop-
erative association, or condominium associa-
tion that—

(A) meets the eligibility requirements es-
tablished by a qualified loan program deliv-
ery entity designated by the building owner;
and

(B) receives financial assistance from the
qualified loan program delivery entity to
carry out energy efficiency or renewable en-
ergy improvements to an existing building in
accordance with the Building Star energy
retrofit program established under section 3.

(3) PROGRAM.—The term ‘‘program’ means
the Building Star Energy Efficiency Loan
Program established under subsection (b).

(4) QUALIFIED LOAN PROGRAM MECHANISM.—
The term ‘‘qualified loan program mecha-
nism’’ means a loan program that is—

(A) administered by a qualified program
delivery entity; and

(B) principally funded—

(i) by funds provided by or overseen by a
State; or

(ii) through the energy loan program of the
Federal National Mortgage Association.

() QUALIFIED PROGRAM DELIVERY ENTITY.—
The term ‘‘qualified program delivery enti-
ty’’ means a State, political subdivision of a
State, tribal government, energy utility,
natural gas utility, nonprofit or community-
based organization, energy service company,
retailer, or any other qualified entity that—

(A) meets the eligibility requirements of
this section; and

(B) is approved by the State that admin-
isters the program in the State.

(b) ESTABLISHMENT.—The Secretary shall
establish a Building Star Energy Efficiency
Loan Program under which the Secretary
shall make grants to States to support finan-
cial assistance provided by qualified program
delivery entities for making, to existing
buildings, energy efficiency and renewable
energy improvements that qualify under the
Building Star energy retrofit program.

(¢) ELIGIBILITY OF QUALIFIED PROGRAM DE-
LIVERY ENTITIES.—To be eligible to partici-
pate in the program, a qualified program de-
livery entity shall—

(1) offer a financing product under which
eligible participants may pay over time for
the cost to the eligible participant (after all
applicable Federal, State, local, and other
rebates or incentives are applied) of making
improvements described in section 3;

(2) require all financed improvements to be
performed by contractors in a manner that
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meets minimum standards that are at least
as stringent as the standards established
under section 3; and

(3) establish standard underwriting criteria
to determine the eligibility of program ap-
plicants, which criteria shall be consistent
with commercially recognized best practices
applicable to the form of financial assistance
being provided (as determined by the des-
ignated entity administering the program in
the State).

(d) ALLOCATION.—In making funds avail-
able to States for each fiscal year under this
section, the Secretary shall use the formula
used to allocate funds to States to carry out
State energy conservation plans established
under part D of title III of the Energy Policy
and Conservation Act (42 U.S.C. 6321 et seq.).

(e) QUALIFIED PROGRAM DELIVERY ENTI-
TIES.—Before making a grant to a State
under this section, the Secretary shall re-
quire the Governor of the State to provide to
the Secretary a letter of assurance that the
State—

(1) has 1 or more qualified program deliv-
ery entities that meet the requirements of
this section;

(2) has established a qualified loan pro-
gram mechanism that—

(A) includes a methodology to ensure cred-
ible energy savings or renewable energy gen-
eration;

(B) incorporates an effective repayment
mechanism, which may include—

(1) on-utility-bill repayment;

(ii) tax assessment or other form of prop-
erty assessment financing;

(iii) municipal service charges;

(iv) energy or energy efficiency services
contracts;

(v) energy efficiency power purchase agree-
ments; or

(vi) alternative contractual repayment
mechanisms that have been demonstrated to
have appropriate risk mitigation features;
and

(3) will provide, in a timely manner, all in-
formation regarding the administration of
the program as the Secretary may require to
permit the Secretary to meet the reporting
requirements of subsection (h).

(f) USE OF GRANT FUNDS.—Grant funds
made available to States under the program
may be used to support financing products
offered by qualified program delivery enti-
ties to eligible participants, by providing——

(1) interest rate reductions;

(2) loan loss reserves or other forms of
credit enhancement;

(3) revolving loan funds from which quali-
fied program delivery entities may offer di-
rect loans; or

(4) other debt instruments or financial
products necessary—

(A) to maximize leverage provided through
available funds; and

(B) to support widespread deployment of
energy efficiency and renewable energy fi-
nance programs.

(g) USE OF REPAYMENT FUNDS.—In the case
of a revolving loan fund established by a
State described in subsection (£)(3), a quali-
fied program delivery entity may use funds
repaid by eligible participants under the pro-
gram to provide financial assistance for ad-
ditional eligible participants to make im-
provements described in subsection (b) in a
manner that is consistent with this section
or other such criteria as are prescribed by
the State.

(h) PROGRAM EVALUATION.—Not later than
180 days after the date of enactment of this
Act, the Secretary shall submit to Congress
a program evaluation that describes—

(1) how many eligible participants have
participated in the program;

(2) how many jobs have been -created
through the program, directly and indi-
rectly;
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(3) what steps could be taken to promote
further deployment of energy efficiency and
renewable energy retrofits;

(4) the quantity of verifiable energy sav-
ings, renewable energy deployment, home-
owner energy bill savings, and other benefits
of the program; and

(5) the performance of the programs car-
ried out by qualified program delivery enti-
ties under this section, including informa-
tion on the rate of default and repayment.

SEC. 5. FEDERAL FINANCING ASSISTANCE FOR
COMMERCIAL BUILDING RETRO-
FITS.

(a) IN GENERAL.—Section 1705(a) of the En-
ergy Policy Act of 2005 (42 U.S.C. 16516(a)) is
amended by adding at the end the following:

‘“(4) Energy efficiency projects, including
projects to retrofit residential, commercial,
and industrial buildings, facilities, and
equipment, including financing programs
that finance the retrofitting of residential,
commercial, and industrial buildings, facili-
ties, and equipment.”’.

(b) CREDIT SUPPORT FOR FINANCING PRO-
GRAMS.—Section 1705 of the Energy Policy
Act of 2005 (42 U.S.C. 16516) is amended—

(1) by redesignating subsection (e) as sub-
section (f); and

(2) by inserting after subsection (d) the fol-
lowing:

‘“(e) CREDIT SUPPORT FOR FINANCING PRO-
GRAMS.—

‘(1) IN GENERAL.—In the case of programs
that finance the retrofitting of residential,
commercial, and industrial buildings, facili-
ties, and equipment described in subsection
(a)(4), the Secretary may—

“‘(A) offer loan guarantees for portfolios of
debt obligations; and

‘“(B) purchase or make commitments to
purchase portfolios of debt obligations.

“4(2) TERM.—Notwithstanding section
1702(f), the term of any debt obligation that
receives credit support under this subsection
shall require full repayment over a period
not to exceed the lesser of—

“‘(A) 30 years; and

‘“(B) the projected weighted average useful
life of the measure or system financed by the
debt obligation or portfolio of debt obliga-
tions (as determined by the Secretary).

¢‘(3) UNDERWRITING.—The Secretary may—

““(A) delegate underwriting responsibility
for portfolios of debt obligations under the
subsection to financial institutions that
meet qualifications determined by the Sec-
retary; and

‘“(B) determine an appropriate percentage
of loans in a portfolio to review in order to
confirm sound underwriting.

‘“(4) ADMINISTRATION.—Subsections (c) and
(d)(3) of section 1702 shall not apply to loan
guarantees made under this subsection.”’.

(c) TERMINATION OF EFFECTIVENESS.—The
authority provided by this section and the
amendments made by this section termi-
nates effective on the date that is 2 years
after the date of enactment of this Act.

SEC. 6. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to
the Secretary to carry out this Act and the
amendments made by this Act $6,000,000,000
for the period of fiscal years 2010 and 2011, to
remain available until expended, of which—

(1) not less than $600,000,000 or 10 percent of
the amount made available for a fiscal year
(whichever is less) shall be used to carry out
the financing program established under sec-
tion 4; and

(2) not more than $360,000,000 or 6 percent
of the amount made available for a fiscal
year (whichever is less) shall be used to ad-
minister this Act and the amendments made
by this Act.
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By Mr. SPECTER (for himself,
Mr. CASEY, and Mr. BROWN, of
Ohio):

S. 3080. A bill to provide for judicial
determination of injury in certain
cases involving dumped and subsidized
merchandise imported into the United
States, and for other purposes; to the
Committee on Finance.

Mr. SPECTER. Mr. President, I have
sought recognition today to introduce
the Unfair Foreign Competition Act of
2010. This legislation provides a private
right of action for domestic manufac-
turers injured by illegal subsidization
and dumping of foreign products into
U.S. markets. These anticompetitive,
predatory trade practices steal jobs
from our workers, profits from our
companies, and growth from our econ-
omy.

Job creation and job retention in this
country depend in large part on our
ability to enforce existing trade laws.
At a time when unemployment remains
at nearly 10 percent and our economic
future is at stake, it becomes even
more important that we focus on trade
priorities which too long have been
sacrificed for foreign policy and de-
fense interests.

The latest trade numbers dem-
onstrate that the U.S. trade deficit
with China in November 2009 was $20.2
billion. Over the years, imports from
China have exceeded our imports by a
staggering $208.6 billion. This is not
evidence that American manufacturers
cannot produce goods efficiently or
compete with foreign markets; rather,
it is evidence of unlawful behavior on
the part of China. Such behavior is tan-
tamount to international banditry, and
it must not be tolerated.

In the current environment, I believe
it is necessary for an injured industry
to have an opportunity to go into Fed-
eral court and seek enforcement of our
country’s trade laws.

My legislation addresses two specific
types of illegal trade practices: dump-
ing, which occurs when a foreign pro-
ducer sells a product in the United
States at a price that is below the pro-
ducer’s sales price in its home market
or at a price which is lower than its
cost of production, and subsidizing,
which occurs when a foreign govern-
ment provides financial assistance to
benefit the production, manufacture,
or exportation of a good.

Under current law, the International
Trade Commission and the Department
of Commerce conduct antidumping and
countervailing duty investigations and
b-year reviews under title VII of the
Tariff Act of 1930. U.S. industries may
petition the ITC and Commerce for re-
lief from dumped and subsidized im-
ports. If Commerce finds that an im-
ported product is dumped or subsidized
and the ITC finds that the petitioning
industry is materially injured or
threatened with material injury, an
antidumping duty order or counter-
vailing duty order will be imposed to
offset the dumping or subsidies.

Because current administrative rem-
edies have not been consistently and
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effectively enforced, I am introducing
private right of action legislation to
enforce the law. My legislation would
allow petitioners to choose between the
ITC and their local U.S. district court
for the injury determination phase of
their investigation. Doing so gives in-
jured domestic producers the oppor-
tunity as private plaintiffs to control
the litigation in seeking enforcement
of our trade laws. If injury is found,
U.S. Customs and Border Protection
would then assess duties on future im-
portation of the article in question.
The legal standard for determining
dumping margins, established by the
Commerce Department, would remain
unchanged.

This legislation is similar to legisla-
tion I have introduced as far back as
1982 when I originally sought injunc-
tive relief. But this bill has been modi-
fied to comply with World Trade Orga-
nization rules.

In December 2004, the United States
took action to comply with WTO rul-
ings on the Antidumping Act of 1916
which provided a private cause of ac-
tion and criminal penalties for dump-
ing by prospectively repealing the act.
The United States also took action in
February 2006 to comply with WTO rul-
ings on the Continued Dumping and
Subsidy Offset Act which requires the
distribution of collected antidumping
and countervailing duties to peti-
tioners and interested parties in the
underlying trade proceedings. In both
cases, the WTO panel found that U.S.
law allowed an impermissible specific
action against dumping and subsidiza-
tion.

The legislation I introduce today has
been adapted to these changes in law
and allows for a determination of in-
jury in accordance with our inter-
national obligations. Aggressive policy
measures, such as this legislation, are
necessary to prevent foreign pro-
ducers—China in particular—from
causing a major crisis for our domestic
producers.

In testimony before the ITC earlier
this year, I noted that we have a com-
plicated relationship with China. I was
one of 15 Senators who opposed China’s
entrance into the WTO in 2000. With
China’s economy still widely under
state direction and characterized by
dubious trade practices, I believed Chi-
nese membership in the WTO would
present a likelihood of trade distortion
and market disruption. And that is
why I voted against it in 2000.

Congress heeded some of the concerns
which I and others expressed and in-
serted a China-specific safeguard provi-
sion under section 421 of the Trade Act.
But such a safeguard is only as effec-
tive as the President’s willingness to
enforce it. Seven petitions have been
filed under section 421 since its incep-
tion. Of these, the ITC has made an af-
firmative determination of injury in
five cases. Yet only one determination,
handed down in the most recent Chi-
nese tires case, has been upheld by the
President. Despite overwhelming evi-
dence to support the ITC’s findings of
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injury, President Bush rejected all four
previous petitions for relief on the
ground that providing import relief
was not in the economic interest of the
United States. Since President Bush’s
decision, countless jobs in my State
and across the country have been lost
and the trade deficit has widened. It is
difficult to understand how providing
import relief was not in our economic
interest.

President Obama’s decision to uphold
the ITC rulings in the Chinese tires
case last year is a step in the right di-
rection, but much more needs to be
done to ensure that domestic indus-
tries enjoy the protection afforded to
them by existing trade laws.

While it is my hope that this admin-
istration and future administrations
will evaluate trade remedies objec-
tively in terms of economic con-
sequences, this act will provide a valu-
able tool for the domestic industry. I
ask my colleagues on both sides of the
aisle to join me in supporting this leg-
islation.

The enforcement of trade laws should
not be a partisan issue. To those who
decry our enforcement mechanisms as
unabashedly protectionist, let me be
clear. I believe in free trade. Inter-
national trade and open markets are
crucial to the economic prosperity of
this country. But the essence of free
trade is selling goods at a price equal
to the cost of production and a reason-
able profit. When one country engages
in dumping or subsidization at the ex-
pense of other countries, it is the an-
tithesis of free trade.

Let me remind those who criticize
our domestic safeguards that President
Ronald Reagan, a staunch advocate of
open markets, signed into law agree-
ments limiting the imports of autos
and steel and pushed for the Plaza Ac-
cord in 1985 which raised the value of
the yen and made Japanese imports
more expensive. President Reagan un-
derstood that free trade did not mean
wholly unfettered, unregulated trade.
Free trade does not mean turning a
blind eye to illegal and unsavory prac-
tices committed by our trading part-
ners.

I have argued that enforcement of
our trade laws is critical to ensuring
that our domestic manufacturers have
a fair opportunity of competing with
foreign producers. But even the most
stringent enforcement will be insuffi-
cient to fully counter the effects of
substandard labor, trade, and environ-
mental practices, particularly those
practiced by China. The safeguard
measures the United States negotiated
in advance of China’s entry into the
WTO were designed to limit the de-
structive effects of surging Chinese im-
ports on domestic producers. As a re-
sult, China’s succession to the WTO ac-
celerated a ‘‘race to the bottom’ in
wages and environmental quality.

Given these factors, in addition to
China’s mixed record on providing mar-
ket access to the United States and its
failure to provide protection of U.S. in-
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tellectual property rights, I urge that
the Congress reexamine our trade
agreement the United States signed
with China and, if necessary, seek to
withdraw permanent normal trade re-
lations status from China. Such a with-
drawal would be a serious measure, but
we must be willing to demonstrate that
we are serious about holding China to
its international commitments.

When the United States granted
most-favored-nation status to China in
2000, we lost our ability to demand that
China play by the rules. We may have
to regain this leverage if we are to
maintain an equitable trading relation-
ship with China and keep our domestic
industry strong.

As President Obama recently noted
in his remarks at the Senate Demo-
cratic Conference, the United States is
home to some of the most innovative,
skilled, and efficient workers in the
world. But advances in efficiency and
innovation by our producers cannot
make up for the unfair advantage held
by countries that engage in illegal
trade practices. Our industries can
compete if the playing field is level,
but if foreign exporters are not held ac-
countable, and can freely undercut
American producers with dumped
goods and government subsidies, this
country’s economic future will be at
risk. We must take a stand and we
must do it now.

By Mr. McCAIN (for himself, Mr.

LIEBERMAN, Mr. INHOFE, Mr.
BrOWN of Massachusetts, Mr.
WICKER, Mr. CHAMBLISS, Mr.
LEMIEUX, Mr. SESSIONS, and

Mr. VITTER):

S. 3081. A bill to provide for the inter-
rogation and detention of enemy bel-
ligerents who commit hostile acts
against the United States, to establish
certain limitations on the prosecution
of such belligerents for such acts, and
for other purposes; to the Committee
on the Judiciary.

Mr. McCAIN. Mr. President, I rise to
introduce legislation that sets forth a
clear, comprehensive policy for the de-
tention, interrogation and trial of
enemy belligerents who are suspected
of engaging in hostilities against the
U.S. This legislation seeks to ensure
that the mistakes made during the ap-
prehension of the Christmas Day bomb-
er, such as reading him a Miranda
warning, will never happen again and
put Americans’ security at risk.

Specifically, this bill would require
unprivileged enemy belligerents sus-
pected of engaging in hostilities
against the U.S. to be held in military
custody and interrogated for their in-
telligence value by a ‘‘high value de-
tainee’’ interagency team established
by the President. This interagency
team of experts in national security,
terrorism, intelligence, interrogation
and law enforcement will have the pro-
tection of U.S. civilians and civilian fa-
cilities as their paramount responsi-
bility and experience in gaining action-
able intelligence from high value de-
tainees.
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These experts must, to the extent it
is possible to do so, make a prelimi-
nary determination whether the de-
tainee is an unprivileged enemy bellig-
erent within 48 hours of a detainee
being taken into custody. The experts
then must submit their determination
to the Secretary of Defense and the At-
torney General after consultation with
the Director of National Intelligence,
the Director of the Federal Bureau of
Investigation, and the Director of the
Central Intelligence Agency. The Sec-
retary of Defense and the Attorney
General make a final determination
and report it to the President and the
appropriate committees of Congress. In
the case of any disagreement between
the Secretary of Defense and the Attor-
ney General, the President will make
the final call.

A key provision of this bill is that it
would prohibit a suspected enemy bel-
ligerent from being provided with a Mi-
randa warning and being told he has a
right to a lawyer and a right to refuse
to cooperate. I believe that an over-
whelming majority of Americans agree
that when we capture a terrorist who is
suspected of carrying out or planning
an attack intended to kill hundreds if
not thousands of innocent civilians,
our focus must be on gaining all the in-
formation possible to prevent that at-
tack or any that may follow from oc-
curring. Under these circumstances,
actionable intelligence must be our
highest priority and criminal prosecu-
tion must be secondary.

Additionally, the legislation would
authorize detention of enemy belliger-
ents without criminal charges for the
duration of the hostilities consistent
with standards under the law of war
which have been recognized by the Su-
preme Court. Importantly, if a decision
is made to hold a criminal trial after
the necessary intelligence information
is obtained, the bill mandates trial by
military commission where we are best
able to protect U.S. national security
interests, including sensitive classified
sources and methods, as well as the
place and the people involved in the
trial itself.

It should come as no comfort to any
American that nearly 8% years after
the attacks of 9/11 we still don’t have a
clear mechanism, legal structure, and
implementing policy for dealing with
terrorists who we capture in the act of
trying to bring about attacks on the
U.S. and our national security inter-
ests at home and abroad. What we saw
with the Christmas Day bomber was a
series of missteps and staggering fail-
ures in coordination among the most
senior members of the administration’s
national security officials that have
continued to be compounded by admin-
istration apologists who still don’t
seem to understand that repeating the
same mistakes that were made in 2001
and 2002 is going to lead to the deaths
of many more Americans.

The vast majority of Americans un-
derstand that what happened with the
Christmas Day bomber was a near ca-
tastrophe that was only prevented by
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sheer luck and the courage of a few of
the passengers and crew. A wide major-
ity of Americans also realize that al-
lowing a terrorist to be interrogated
for only 50 minutes before he is given a
Miranda warning and told he can ob-
tain a lawyer and stop cooperating is
not sufficient.

Let me be clear about where I think
the fault lies with our current policy. I
believe that the local FBI agents who
were involved with investigating the
Detroit attack are patriotic Americans
who are experts in the field of law en-
forcement. I hold the FBI in the high-
est regard and believe they set the
standard for law enforcement profes-
sionalism not only in the U.S., but
internationally. But it is impossible for
FBI field agents to know all the infor-
mation that is available to the U.S. in-
telligence community worldwide dur-
ing the first 50 minutes of interroga-
tion of a suspected terrorist. We must
ensure that the broad range of exper-
tise that is available within our gov-
ernment is brought to bear on such
high-value detainees. This bill man-
dates such coordination and places the
proper focus on getting intelligence to
stop an attack, rather than allowing
law enforcement and preparing a case
for a civilian criminal trial to drive
our response.

Deliberate mass attacks that inten-
tionally target hundreds of innocent ci-
vilians is an act of war and should not
be dealt with in the same manner as a
robbery. We must recognize the dif-
ference. If we don’t, our response will
be hopelessly inadequate. We should
not be providing suspected terrorists
with Miranda warnings and defense
lawyers. Instead, the priority and focus
must be on isolating and neutralizing
the immediate threat and collecting
intelligence to prevent another attack.

In closing, let me say that I hope
that Congress and the administration
support this legislation as part of a
comprehensive solution for detaining,
interrogating and prosecuting sus-
pected enemy belligerents. However,
there is a lot more work that must be
done. I am continuing to work with
Senator GRAHAM, Senator LIEBERMAN,
and others to address other crucial as-
pects of detainee policy.

As part of that effort, I believe we
must establish a system for long-term
detention of terrorists who are too dan-
gerous to release, but who cannot be
tried in a civilian court. While the law
of war authorizes detention until the
end of hostilities—something the Su-
preme Court has recognized and which
is reinforced in this bill—I believe that
a review system for the long-term de-
tention of detainees should be set out
in law. Additionally, both the U.S. Dis-
trict Court for the District of Columbia
and the D.C. Circuit Court have urged
Congress to provide uniform guidelines
to apply in the habeas corpus cases
that have been brought by detainees.
Currently, the outcomes in the Guan-
tanamo detainee habeas cases are in-
consistent because of different inter-
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pretations of novel questions of law the
judges face in applying habeas to war-
time prisoners for the first time in our
history. I will continue to work on a
bipartisan basis to improve this proc-
ess to obtain better, more uniform re-
sults. I do not believe that we will have
addressed all the necessary detainee
policy challenges until we do so, and
my efforts will not stop until we have
addressed all the detainee issues in a
comprehensive fashion.

While other detainee policy chal-
lenges remain, I believe the handling of
the Christmas Day bomber—including
the law enforcement focus and the de-
cision to read a Miranda warning after
only 50 minutes of interrogation—de-
mand that Congress and the adminis-
tration first address the issue which is
most crucial to our national security.
For that reason, we must have a clear
policy, legal foundation, and mecha-
nism for the detention, interrogation
and trial of enemy belligerents who are
suspected of engaging in hostilities
against the U.S. I hope my colleagues
will join me in supporting this impor-
tant legislation.

———

SUBMITTED RESOLUTIONS

SENATE RESOLUTION 434—EX-
PRESSING SUPPORT FOR CHIL-
DREN’S DENTAL HEALTH MONTH
AND HONORING THE MEMORY OF
DEAMONTE DRIVER

Mr. CARDIN (for himself, Ms. COL-
LINS, Mr. BINGAMAN, Mr. ROCKEFELLER,
and Ms. MIKULSKI) submitted the fol-
lowing resolution, which was consid-
ered and agreed to:

S. REs. 434

Whereas several national dental organiza-
tions have observed February 2010 as Chil-
dren’s Dental Health Month;

Whereas Deamonte Driver, a 12-year-old
Marylander, died on February 25, 2007, of
complications resulting from untreated
tooth decay;

Whereas the passing of Deamonte Driver
has led to increased awareness nationwide
about the importance of access to high-qual-
ity, affordable preventative care and treat-
ment for dental problems;

Whereas the primary purpose of Children’s
Dental Health Month is to educate parents,
children, and the public about the impor-
tance and value of oral health;

Whereas Children’s Dental Health Month
showcases the overwhelmingly preventable
nature of tooth decay and highlights the fact
that tooth decay is on the rise among the
youngest children in the Nation;

Whereas Children’s Dental Health Month
educates the public about the treatment of
childhood dental caries, cleft-palate, oral fa-
cial trauma, and oral cancer through public
service announcements, seminars, briefings,
and the pro bono initiatives of practitioners
and academic dental institutions;

Whereas Children’s Dental Health Month
was created to raise awareness about the im-
portance of oral health; and

Whereas Children’s Dental Health Month is
an opportunity for the public and health pro-
fessionals to take action to prevent child-
hood dental problems and improve access to
high-quality dental care: Now, therefore, be
it

March 4, 2010

Resolved, That the Senate expresses sup-
port for Children’s Dental Health Month and
honors the life of Deamonte Driver.

SENATE RESOLUTION  435—SUP-
PORTING THE GOALS AND
IDEALS OF MULTIPLE SCLE-
ROSIS AWARENESS WEEK

Mr. CASEY (for himself, Ms. SNOWE,
Mr. LAUTENBERG, Mr. DORGAN, Mr.
SPECTER, Mr. KERRY, Mr. BEGICH, Mr.
MENENDEZ, Mr. BAYH, and Mr. DODD)
submitted the following resolution;
which was considered and agreed to:

S. RES. 435

Whereas multiple sclerosis can impact men
and women of all ages, races, and ethnicities;

Whereas more than 400,000 people in the
United States live with multiple sclerosis;

Whereas approximately 2,500,000 people
worldwide have been diagnosed with mul-
tiple sclerosis;

Whereas it is estimated that between 8,000
and 10,000 children and adolescents are living
with multiple sclerosis;

Whereas every hour of every day, someone
is newly diagnosed with multiple sclerosis;

Whereas the exact cause of multiple scle-
rosis is still unknown;

Whereas the symptoms of multiple scle-
rosis are unpredictable and vary from person
to person;

Whereas there is no laboratory test avail-
able that definitively defines a diagnosis for
multiple sclerosis;

Whereas multiple sclerosis is not genetic,
contagious, or directly inherited, but studies
show that there are genetic factors that indi-
cate that certain individuals are susceptible
to the disease;

Whereas multiple sclerosis symptoms
occur when an immune system attack affects
the myelin in nerve fibers of the central
nervous system, damaging or destroying it
and replacing it with scar tissue, thereby
interfering with, or preventing the trans-
mission of, nerve signals;

Whereas in rare cases, multiple sclerosis is
so progressive that it is fatal;

Whereas there is no known cure for mul-
tiple sclerosis;

Whereas the Multiple Sclerosis Coalition,
an affiliation of multiple sclerosis organiza-
tions dedicated to the enhancement of the
quality of life for all those affected by mul-
tiple sclerosis, recognizes and celebrates
Multiple Sclerosis Awareness Week;

Whereas the mission of the Multiple Scle-
rosis Coalition is to increase opportunities
for cooperation and provide greater oppor-
tunity to leverage the effective use of re-
sources for the benefit of the multiple scle-
rosis community;

Whereas the Multiple Sclerosis Coalition
recognizes and celebrates Multiple Sclerosis
Awareness Week during 1 week in March
every year;

Whereas the goals of Multiple Sclerosis
Awareness Week are to invite people to join
the movement to end multiple sclerosis, en-
courage everyone to do something to dem-
onstrate a commitment to moving toward a
world free of multiple sclerosis, and to ac-
knowledge those who have dedicated their
time and talent to help promote multiple
sclerosis research and programs; and

Whereas in 2010, Multiple Sclerosis Aware-
ness Week is recognized during the week of
March 8th through March 14th: Now, there-
fore, be it

Resolved, That the Senate—

(1) supports the goals and ideals of Mul-
tiple Sclerosis Awareness Week;



		Superintendent of Documents
	2022-10-12T12:47:29-0400
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




