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and we don’t allow a new national en-
ergy tax to be imposed on the Amer-
ican people. These things are all going
to cost average Americans and families
enormous amounts of money at a time
when they are trying to keep their jobs
and trying to make ends meet and try-
ing to balance their own budgets at
home.

The American government—their
government—ought to be doing what it
can to balance its own budget and not
spending like drunken sailors and bor-
rowing from future generations in a
way that will put the future of many
Americans—many American families—
at risk.

Madam President, I yield the floor
and the remainder of my time.

The ACTING PRESIDENT pro tem-
pore. The Senator from Washington is
recognized.

Mrs. MURRAY. Madam President, I
will yield back the remaining time on
the Democratic side.

———

CONCLUSION OF MORNING
BUSINESS

The ACTING PRESIDENT pro tem-
pore. Morning business is closed.

———

DEPARTMENT OF HOMELAND SE-
CURITY APPROPRIATIONS ACT,
2010

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will resume consideration of
H.R. 2892, which the clerk will report.

The assistant legislative clerk read
as follows:

A bill (H.R. 2892) making appropriations
for the Department of Homeland Security for
the fiscal year ending September 30, 2010 and
for other purposes.

Pending:

Reid (for Byrd/Inouye) amendment No.
1373, in the nature of a substitute.

Vitter modified amendment No. 1375 (to
amendment No. 1373) to prohibit amounts
made available under this Act from being
used to amend the final rule to hold employ-
ers accountable if they hire illegal aliens.

Grassley amendment No. 1415 (to amend-
ment No. 1373), to authorize employers to
voluntarily verify the immigration status of
existing employees.

Kyl/McCain amendment No. 1432 (to
amendment No. 1373), to strike the earmark
for the City of Whitefish Emergency Oper-
ations Center.

Hatch amendment No. 1428 (to amendment
No. 1373), to amend the Immigration and Na-
tionality Act to extend the religious workers
and Conrad-30 visa programs, to protect or-
phans and widows with pending or approved
visa petitions.

The ACTING PRESIDENT pro tem-
pore. The Senator from Washington is
recognized.

Mrs. MURRAY. I ask unanimous con-
sent the vote in relation to the Kyl
amendment No. 1432 occur at 11:30 a.m.,
with the provisions of the previous
order governing consideration of this
amendment remaining in effect.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.
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AMENDMENT NO. 1375, AS MODIFIED

Mrs. MURRAY. Madam President, I
ask unanimous consent the Vitter
amendment No. 1375 now be the pend-
ing business.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. DURBIN. Madam President, I
rise to voice my reservations with
Vitter amendment No. 1375.

The Vitter amendment would pro-
hibit any funds in the Homeland Secu-
rity Appropriations bill from being
used to change the Bush administra-
tion’s ‘‘no-match’ letter regulation.
This controversial regulation deals
with the obligations of employers who
receive what are known as no-match
letters from the Social Security Ad-
ministration.

The Social Security Administration
sends no-match letters to employers
when a Social Security number or
other information provided by an em-
ployee does not match the agency’s
records. This is part of the Social Secu-
rity Administration’s efforts to im-
prove the accuracy of their records, but
the Bush administration wanted to use
no-match letters to get the Social Se-
curity Administration involved with
enforcing our immigration laws. The
theory was that an employee whose in-
formation doesn’t match the Social Se-
curity Administration’s database is
probably an illegal immigrant. How-
ever, the reality is that the vast major-
ity of people whose data does not
match the Social Security Administra-
tion’s information are U.S. citizens
who changed their name when they
married or whose information is wrong
due to typographical or other clerical
errors.

The Bush administration’s no-match
rule would make employers liable if
they fail to take action on a no-match
notice, even though no-matches are
often caused by database errors. A
small business owner that receives a
no-match letter would be faced with
the choice of firing the employee or
following costly and burdensome re-
quirements for resolving the no-match.
The U.S. Chamber of Commerce esti-
mates that the cost of the no-match
rule would be at least $1 billion annu-
ally. This is not a price we can afford,
especially given the current condition
of the American economy.

The no-match rule would also have a
dramatic and harmful impact on mil-
lions of hard-working U.S. citizens who
have done nothing wrong. Experts esti-
mate that as many as 3.9 million au-
thorized workers will be the subject of
a no-match letter. And the U.S. Cham-
ber of Commerce estimates that as
many as 165,000 legal workers will be
wrongfully fired if the no-match rule
goes forward.

In addition to all these problems, the
no-match rule would not actually im-
prove the enforcement of our immigra-
tion laws. The Social Security Admin-
istration has repeatedly said that a no-
match letter makes no statement
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about a worker’s immigration status.
And the Social Security Administra-
tion’s databases do not have complete
or accurate information about workers’
immigration status. In fact, according
to the Social Security Administra-
tion’s inspector general, at least 3.3
million records in the administration’s
database have incorrect citizenship in-
formation.

The no-match regulation is opposed
by a broad coalition of business, labor,
civil rights, and religious groups, from
the Chamber of Commerce to the AFL~
CIO.

The no-match rule would turn the
Social Security Administration into an
immigration enforcement agency. This
would detract from its primary mission
of administering retirement benefits
for tens of millions of Americans.

The no-match rule was blocked by a
court order shortly after it was issued
and two years later the rule still hasn’t
taken effect. The court found that the
rule would ‘‘result in irreparable harm
to innocent workers and employers.”’

Yesterday, DHS Secretary Janet
Napolitano announced that she plans
to rescind the no-match rule. She be-
lieves that using the Social Security
Administration to enforce our immi-
gration laws is ineffective and will
harm millions of innocent small busi-
ness owners and employees.

Instead, Secretary Napolitano plans
to use electronic verification so that
employers can determine whether their
employees are legally authorized to
work. There is work to be done to im-
prove the current electronic verifica-
tion system but this is a much more ef-
ficient approach than dragging the So-
cial Security Administration into im-
migration enforcement.

At the same time, Secretary
Napolitano is taking a different ap-
proach from the previous administra-
tion when it comes to worksite en-
forcement. Secretary Napolitano has
launched a new effort to crack down on
employers who knowingly hire illegal
immigrants.

This is the right approach and I com-
mend Secretary Napolitano for seeking
to rescind the no-match rule and
refocus DHS on unscrupulous employ-
ers who knowingly hire illegal immi-
grants.

The Vitter amendment would prevent
DHS from going forward with its plan
to rescind the no-match rule. Congress
should not micromanage DHS’s efforts
to enforce our immigration laws.

For these reasons, I have serious res-
ervations about the Vitter amendment
and I will urge the conferees not to in-
clude it in the conference report.

Mrs. MURRAY. Madam President, I
understand this amendment is accept-
able to both sides.

The ACTING PRESIDENT pro tem-
pore. If there is no further debate, the
question is on agreeing to the amend-
ment.

The amendment (No. 1375), as modi-
fied, was agreed to.

Mrs. MURRAY. I move to reconsider
the vote and move to lay that motion
on the table.
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The motion to lay on the table was
agreed to.

AMENDMENT NO. 1378 TO AMENDMENT NO. 1373

Mr. McCAIN. I call up amendment
No. 1378 and ask for its immediate con-
sideration.

The ACTING PRESIDENT pro tem-
pore. Without objection, the clerk will
report.

The legislative clerk read as follows:

The Senator from Arizona [Mr. MCCAIN]
proposes an amendment numbered 1378 to
amendment No. 1373 .

Mr. McCCAIN. I ask unanimous con-
sent that further reading of the amend-
ment be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendment is as follows:
(Purpose: To strike the appropriation for the
Advanced Training Center)

On page 9, lines 15 and 16, strike ¢, of
which $39,700,000 shall be for the Advanced
Training Center’’.

Mr. McCAIN. I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Arizona is rec-
ognized.

AMENDMENT NO. 1432

Mr. KYL. Madam President, I believe
there is now 5 minutes per side to de-
bate the amendment I have offered,
which is cosponsored by Senator
McCaAIN. I would appreciate it if the
Chair will advise me when I have con-
sumed 2 minutes. Senator MCcCAIN will
talk for about 2 minutes, and I wish to
reserve the last minute following Sen-
ator TESTER.

The amendment is very simple. It
strikes $900,000 for an earmark for the
city of Whitefish Emergency Oper-
ations Center in Montana. The admin-
istration terminated funding for these
types of projects in its 2010 budget sub-
mission. This operations center has not
been subject to a congressional hearing
nor has it been authorized by Congress.
It is a pure earmark. Not only did the
administration not request funding for
the project, it specifically zeroed out
funding.

Senator FEINGOLD had an amendment
that would have subsumed this project
along with several others. That amend-
ment failed. But he noted in regard to
his amendment that while we may not
all agree on the appropriateness of ear-
marks in general, I certainly hope we
can agree certain things ought not be
earmarked, including FEMA grant pro-
grams such as those protecting Ameri-
cans from terrorist attacks. I quote
Senator FEINGOLD, because this is pre-
cisely the view of the 9/11 Commission.
From page 396 of that report it in-
cluded this recommendation:

Homeland security assistance should be
based strictly on an assessment of risks and
vulnerabilities . . . Congress should not use
this money as a pork barrel.

The report goes on to state:

In a free-for-all over money, it is under-
standable that representatives will work to
protect the interests of their home states or
districts, but this issue is too important for
politics as usual to prevail. Resources must
be allocated according to vulnerabilities.
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That is why in its budget submission
the administration said this:

The administration is proposing to elimi-
nate the Emergency Operations Center
Grant Program in the 2010 budget because
the program’s award allocations are not
based on a risk assessment. Also, other De-
partment of Homeland Security grant pro-
grams can provide funding for the same pur-
poses more effectively.

So you have the 9/11 Commission say-
ing these programs should be elimi-
nated; you have the administration
saying, in its budget submission, they
should be eliminated from the budget
submission, that they should not be
subject to earmarks. That is why our
amendment is being offered.

The ACTING PRESIDENT pro tem-
pore. The Senator has consumed his 2
minutes.

The Senator from Arizona is recog-
nized.

Mr. MCcCAIN. Madam President, I
thank my friend and colleague from
Arizona for this amendment.

Look, it is all about the fact that
there has been no analysis, no assess-
ment, no debate on the merits of using
Federal funds for a municipal improve-
ment project. I am sure Whitefish
needs municipal improvement. So do
cities and towns all over America. Why
was Whitefish picked?

By the way, it might be of interest to
taxpayers, Whitefish, according to my
information, has a population of 5,849
people. This earmark equals $153.87 per
inhabitant.

Cities all across America are oper-
ating out of inadequate facilities, in-
cluding those in my own State. All we
have asked for is to have these
prioritized according to competition,
assessment, and recommendations by
agencies of government rather than in-
serted in the bill as an earmark and
without any of that.

From the previous votes, we will
probably lose on this one, but I want to
tell my friend from Montana, sooner or
later the American people are going to
reject this kind of pork-barrel ear-
marking, $153.87 for every resident in
Whitefish, which may be warranted—it
may be warranted—but there is no as-
sessment, there is no study, there is no
rationale besides the fact that this was
inserted in this bill without any scru-
tiny or authorization.

We should reject this kind of prac-
tice. This is an egregious example of it.

I yield the floor.

Mr. TESTER. Madam President, I
ask you inform me when I have 3 min-
utes left.

The ACTING PRESIDENT pro tem-
pore. The Senator from Montana is rec-
ognized.

Mr. TESTER. Madam President, I
thank the two Senators from Arizona
for the debate we have been having on
this expenditure. This is not an egre-
gious expenditure. The senior Senator
from Arizona talked about 5,849 people
living in Whitefish. In the 2000 census
figures it is up to 8,500 now, but that is
not the issue. The issue is Whitefish is
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here. This is it up here. We have a Ca-
nadian border 60 miles north. We have
a park to the east of it. We have mil-
lions—millions of acres of Forest Serv-
ice land all around it, north, south and
to the west.

When we have emergencies, it is not
necessarily just terrorism. They will
tell you on the northern border, ter-
rorism is the biggest threat. On the
southern border, next to Arizona, it is
illegal immigration. Not only do we
have for this emergency operations
center the potential—and let’s hope it
never happens—of terrorist threats
coming down, whether it is in the park
or north, along in Forest Service lands,
we also have a very real threat again of
forest fires occurring. They have hap-
pened with regularity.

The current building is one-third of
the size needed. It is 100 years old. It is
in a seismic zone. The truth of the
matter is, we have Border Patrol, For-
est Service, DEA—all rely on local law
enforcement to assist them. We have
radio interoperability between Federal,
State, and county government that
this will address. The truth is, this is
for the region.

This money also leverages almost 9
to 1 in local grants—$8 million, this
$900,000 leverages. So the local commu-
nity is stepping up and they are pick-
ing up their fair share.

We don’t want unfunded mandates
put on local governments because we
have potential national terrorist prob-
lems throughout this region.

The ACTING PRESIDENT pro tem-
pore. There is 3 minutes remaining.

Mr. TESTER. The truth is that you
can come up and look at a title and
you can talk about it being egregious,
but the truth is, millions of acres of
forests, a national park, a border 60
miles away—we are talking about
emergency services. The local commu-
nity is supposed to pick up the entire
tab for that? I don’t think so and I
don’t think that is fair. That is why we
have a $900,000 expenditure in this bill
to help local governments meet the
needs of this country.

I reserve the remainder of my time.

The ACTING PRESIDENT pro tem-
pore. Who yields time? If neither side
yields time, time will be charged equal-
1y on both sides.

The Senator from Arizona is recog-
nized.

Mr. KYL. Madam President, it is ap-
propriate for the sponsor of the amend-
ment to have the final word. I wish to
reserve my final minute to have the
last response.

Mr. TESTER. Can I ask what the
sponsor of the amendment has left for
time?

The ACTING PRESIDENT pro tem-
pore. The sponsor has 53 seconds and
the Senator has 2 minutes 29 seconds.

Mr. TESTER. We have two Senators
for every State in this country. Our
forefathers drafted that out. The rea-
son was we don’t dictate on population,
we don’t dictate on landmass, we dic-
tate on need.
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The fact is, there are millions of
acres of Forest Service grounds; a na-
tional park—one of the jewels of this
country—to the east; a border to the
north where there are real threats that
we need to make secure and work with
our neighborhoods to the north to
make sure we do not have terrorist ac-
tivity come across the border.

The truth is, the sponsor of this
amendment talked about the President
zeroing out this program. Why doesn’t
the amendment zero out the program?
It doesn’t. The sponsor cherry-picked
one expenditure in the bill and said
this isn’t the way we should be spend-
ing money. I appreciate that. We are
having a debate here on that. But this
is much needed for the security of this
country and for the security of the re-
gion.

Mrs. MURRAY. Will the Senator
from Montana yield?

Mr. TESTER. Yes, I would.

Mrs. MURRAY. My understanding is
over the last decade there have been 28
Presidential disasters which occurred
in that region.

Mr. TESTER. I believe that is cor-
rect.

Mrs. MURRAY. So 28 times in the
last 10 years there has been a major
disaster that has been responded to,
whether it is a fire in the park, on the
Federal land, or a border issue or what-
ever, so this is not just about White-
fish, am I correct?

Mr. TESTER. It is not about White-
fish at all.

Mrs. MURRAY. It is about the entire
region and the ability for all the dif-
ferent agencies to respond, is that cor-
rect?

Mr. TESTER. That is correct.

Mr. MURRAY. That clarifies the im-
portance for this emergency center. I
thank the Senator.

Mr. TESTER. The Senator is spot on
right. That is exactly right. It is not
about Whitefish at all, it is about the
region, it is about the location, and it
is critically important we get this
money for this project. I appreciate the
sponsor bringing the amendment up
but, truthfully, this is not pork. This is
something that will help the country
being secure.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Arizona is rec-
ognized.

Mr. KYL. Madam President, I cer-
tainly accept the argument of my
friend from Montana that this could be
put to good purpose in Whitefish, MT.
It could be put to good use in Yuma or
Nogales or anywhere else in the coun-
try. That is why the 9/11 Commission
said, and I quote again:

Homeland Security assistance should be
based strictly on an assessment of risks and
vulnerabilities . . . The Congress should not
use this money as a pork barrel.

All we ask is, as the administration
did, that the money be allocated based
on the risk assessment from the De-
partment of Homeland Security, not on
the ability of a particular Congressman
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or Senator to get the money ear-
marked in a bill.

I ask unanimous consent that page
396 of the 9/11 Commission report be
printed in the RECORD at the conclu-
sion of my remarks, and again urge my
colleagues to support this amendment,
as at least one small step we can take
to demonstrate that we agree with the
9/11 Commission and we agree with the
administration that these grants
should be based on risk, rather than
earmarks.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE 9/11 COMMISSION REPORT, P. 396

Recommendation: Now, in 2004, Wash-
ington, D.C., and New York City are cer-
tainly at the top of any such list. We under-
stand the contention that every state and
city needs to have some minimum infra-
structure for emergency response. But fed-
eral homeland security assistance should not
remain a program for general revenue shar-
ing. It should supplement state and local re-
sources based on the risks or vulnerabilities
that merit additional support.

The second question is, Can useful criteria
to measure risk and vulnerability be devel-
oped that assess all the many variables?
That assessment should consider such fac-
tors as population, population density, vul-
nerability, and the presence of critical infra-
structure within each state. In addition, the
federal government should require each state
receiving federal emergency preparedness
funds to provide an analysis based on the
same criteria to justify the distribution of
funds in that state.

We recommend that a panel of security ex-
perts be convened to develop written bench-
marks for evaluating community needs. We
further recommend that federal homeland
security funds be allocated in accordance
with those benchmarks, and that states be
required to abide by those benchmarks in
disbursing the federal funds. The bench-
marks will be imperfect and subjective; they
will continually evolve. But hard choices
must be made. Those who would allocate
money on a different basis should then de-
fend their view of the national interest.

COMMAND, CONTROL, AND COMMUNICATIONS

The attacks on 9/11 demonstrated that
even the most robust emergency response ca-
pabilities can be overwhelmed if an attack is
large enough. Teamwork, collaboration, and
cooperation at an incident site are critical to
a successful response. Key decisionmakers
who are represented at the incident com-
mand level help to ensure an effective re-
sponse, the efficient use of resources, and re-
sponder safety. Regular joint training at all
levels is, moreover, essential to ensuring
close coordination during an actual incident.

Mr. KYL. I believe we need to ask for
the yeas and nays, and I do at this
time.

The ACTING PRESIDENT pro tem-
pore. Is there a sufficient second?

There is a sufficient second.

Mrs. MURRAY. Has all the time been
used on this amendment?

The ACTING PRESIDENT pro tem-
pore. Yes, it has.

The question is on agreeing to the
amendment.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. DURBIN. I announce that the
Senator from West Virginia (Mr.

July 9, 2009

BYRD), the Senator from Washington
(Ms. CANTWELL), the Senator from Con-
necticut (Mr. DoDD), the Senator from
Massachusetts (Mr. KENNEDY), and the
Senator from West Virginia (Mr.
ROCKEFELLER) are necessarily absent.

The ACTING PRESIDENT pro tem-
pore. Are there any other Senators in
the Chamber desiring to vote?

The result was announced—yeas 36,
nays 59, as follows:

[Rollcall Vote No. 223 Leg.]

YEAS—36
Barrasso Ensign Lugar
Bennett Enzi Martinez
Brownback Feingold McCain
Bunning Graham McCaskill
Burr Grassley McConnell
Chambliss Gregg Murkowski
Coburn Hatch Risch
Collins Hutchison Roberts
Corker Inhofe Sessions
Cornyn Isakson Thune
Crapo Johanns Vitter
DeMint Kyl Wicker
NAYS—59

Akaka Gillibrand Nelson (FL)
Alexander Hagan Pryor
Baucus Harkin Reed
Bayh Inouye Reid
Begich Johnson Sanders
Bennet Kaufman Schumer
Bingaman Kerry Shaheen
Bond Klobuchar
Boxer Kohl Shelby

: Snowe
Brown Landrieu
Burris Lautenberg Specter
Cardin Leahy Stabenow
Carper Levin Tester
Casey Lieberman Udall (CO)
Cochran Lincoln Udall (NM)
Conrad Menendez Voinovich
Dorgan Merkley Warner
Durbin Mikulski Webb
Feinstein Murray Whitehouse
Franken Nelson (NE) Wyden

NOT VOTING—b5
Byrd Dodd Rockefeller
Cantwell Kennedy
The amendment (No. 1432) was re-

jected.

Mr. DURBIN. I move to reconsider
the vote.

Mrs. MURRAY. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

The ACTING PRESIDENT pro tem-
pore. The Senator from Washington.

Mrs. MURRAY. Madam President,
Senator MCCAIN has an amendment
that he will speak to in a moment. I
wish to let all Senators know I appre-
ciate their cooperation. We are work-
ing through a number of amendments
on both sides that I am hoping we can
get through this afternoon. Senator
McCAIN will speak to his amendment
now, and we are hoping to have a vote
around 2 to settle that and several oth-
ers. If Members have an amendment
they are working on and have some
last-minute language to work on,
please get it done because we would
like to finish this bill today.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Arizona.

AMENDMENT NO. 1378

Mr. MCCAIN. Madam President, I ask
for the immediate consideration of
amendment No. 1378.

The PRESIDING OFFICER. The
amendment is pending.
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Mr. MCCAIN. I thank the Chair.

Madam President, this amendment
strikes an earmark of $39.7 million for
an advanced training center in West
Virginia, a training facility for U.S.
Customs and border protection agents.
The center features a range of training
environments, facilities, et cetera. The
administration requested and the com-
mittee approved $30.3 million to oper-
ate and equip the facility. While I have
a problem with that, I do not intend for
the amendment to affect the $30 mil-
lion the administration requested to
operate and equip the facility. This
amendment is not about that.

The committee earmarked an addi-
tional $39.7 million to equip, furnish,
and expand the Leadership Academy at
the Center.

Let me be clear what the amendment
does and does not do. It does not strike
the requested funding for the training
facility. It does strike an unrequested,
unauthorized, unnecessary earmark of
nearly $40 million that was added to
this bill at the direction of a senior
Member of this body. I wish to make
that perfectly clear. I am sure there
will be opponents of this amendment
but have no doubt: It does not affect
the $30 million the administration re-
quested. This is an additional $39.7 mil-
lion to equip, furnish, and expand the
Leadership Academy.

It might be of interest to our col-
leagues that today, at 9:23 a.m., the
CBO is reporting that the year-to-date
budget deficit tops a trillion dollars.
We are considering a provision that
adds an additional $39.7 million in light
of the Congressional Budget Office
monthly budget review. Its key points
are, the Federal budget deficit is $1.1
trillion for the first 9 months of fiscal
year 2009. Here we are with a bill load-
ed down with earmarks worth tens of
millions of dollars on the very day that
the deficit tops $1 trillion; in fact, it is
$1.1 trillion. That is more than $800 bil-
lion greater than the deficit recorded
through June 2008. Outlays are 21 per-
cent or $457 billion higher than they
were in the 9 months of 2008. Revenues
have fallen by 18 percent, by some $346
billion. Outlays for unemployment ben-
efits so far this year are more than 2.5
times what they were at this point last
year. About half this increase is driven
by a higher unemployment rate and
half is driven by legislation expanding
unemployment.

The estimated deficit reflects outlays
of $147 billion for the Troubled Asset
Relief Program, known as TARP, re-
corded on a net present value basis,
and spending of $83 billion in support of
Fannie Mae and Freddie Mac. Interest
payments have declined 25.5 percent as
a result of lower short-term interest
rates.

So here we are looking at business as
usual on the earmarks and appropria-
tions bills. Meanwhile, the year-to-date
budget deficit tops $1 trillion. Maybe it
is approaching $2 trillion by the end of
the year—an incredible burden to lay
on future generations of Americans.
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I am sure—I am sure—this amend-
ment will probably lose. I am sure pro-
ponents of the Advanced Training Cen-
ter’s Leadership Academy in West Vir-
ginia will stoutly defend it, and its es-
sential functions will be graphically
described by the opponents of this
amendment.

It is time we stopped. Isn’t a $1.1 tril-
lion deficit for the first 9 months of
this year enough of a signal that
maybe we ought to tighten our belts,
that maybe we ought to stop adding
$39.7 million to an already requested
$30 million to operate and equip an ad-
vanced training center—a training fa-
cility that is located in the State of
West Virginia? I understand that. Our
thoughts and prayers go out for the
senior Senator from West Virginia. We
hope he regains his health soon. We
hope he continues in his very effective
membership and service in this body.

But the fact is, the committee—the
committee—earmarked an additional
$39.7 million to equip, furnish, and ex-
pand the Leadership Academy at the
Center. Can’t we delay expanding,
equipping, and furnishing a leadership
academy? Can’t we do that? Probably
not. Probably not. Probably not.

But as long as Americans are bearing
this incredible burden—a burgeoning
deficit we are laying on our children
and our grandchildren—I and some oth-
ers will be coming to this floor to try
to point out it is time we got rid of
things that are maybe even necessary
but not vital to our Nation’s future.

Madam President, I ask for the yeas
and nays on the amendment.

The ACTING PRESIDENT pro tem-
pore. Is there a sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

Mr. MCCAIN. Madam President, I
yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Ohio.

Mr. VOINOVICH. Madam President, I
do not think there is a Senator in this
body who has talked more about defi-
cits or our national debt than the sen-
ior Senator from Ohio.

Senator LIEBERMAN and I have a bill
in to create a commission to deal with
tax reform and entitlements. I have
had a bill in called the SAFE Commis-
sion for the last 4 years: Saving Amer-
ica’s Future Economy. There is no one
more aware of where we are. We will
have a deficit this year, I believe, of
over $2 trillion when you take into con-
sideration the amount of money we are
borrowing from our governmental trust
funds.

That being said, I respectfully oppose
the amendment offered by my good
friend, the Senator from Arizona. This
amendment seeks to strike the require-
ment in the bill for $39.7 million for the
Advanced Training Center.

This Advanced Training Center is de-
signed to serve the specialized needs of
U.S. Customs and Border Protection. It
officially opened in August of 2005.
There may be some people who object
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to the fact that it is in West Virginia,
but the fact is it is in West Virginia.

This year alone, the Center will pro-
vide advanced training to over 3,200
U.S. Customs and Border Protection
employees.

We have already mentioned we have
increased the number of these employ-
ees substantially to do what most peo-
ple want us to do; that is, to protect
the border and to go after those indi-
viduals who are illegal immigrants.
There is no question about that. But I
also know from my work on the Gov-
ernmental Affairs Committee and my
Subcommittee on Oversight of Govern-
ment Management, in the Federal
workforce, the people we hire have to
be trained. You just cannot bring them
on. You have to train them.

So this is a critical training facility
for frontline employees. In fact, the
Department of Homeland Security and
the Office of Management and Budget
have endorsed the expansion of this fa-
cility as well when they approved and
sent forward to Congress their 5-year
master facility plan.

This is not a boondoggle. This is not
a waste of money. This is something to
support a facility that is there and
needs to be expanded because we have
decided we want to hire a lot more em-
ployees. When you hire employees, you
have to provide them the training. And
that is exactly what this is doing.

Again, I wish to emphasize, if we are
going to secure the border, it is going
to cost a lot of money, including train-
ing the people we are going to hire.

So we should oppose this amendment.

The PRESIDING OFFICER (Mrs.
HAGAN). The Senator from Washington.

Mrs. MURRAY. Madam President, I
thank my colleague from Ohio for his
statement in opposition to the McCain
amendment.

I rise as well to speak on behalf of
Senator BYRD who, as we all know, is
home recovering from a serious illness.
The committee bill does include $39.7
million for the continued expansion of
the U.S. Customs and Border Protec-
tion, CBP, Advanced Training Center.
The ATC, which opened back in 2005,
provides advanced firearms and tac-
tical training to CBP law enforcement
personnel and personnel of other Fed-
eral agencies.

The center is expanding in phases. It
is consistent with this master plan I
hold in my hand. This plan actually
was transmitted to Congress back in
2007 and was approved then by the Of-
fice of Management and Budget and the
Department of Homeland Security.

This master plan accommodates ad-
vanced training consistent with the
mission of securing our borders. CBP
employees are stationed throughout
the Nation at land and border cross-
ings, at airports, at seaports, and other
urban environments with a need for
practical, wunique, progressive, and
flexible training.

There is no other training of this
kind, I want my colleagues to know,
and there has never been a time that it
has been needed more.
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Senator BYRD strongly—he wants us
to know—supports the Advanced Train-
ing Center and its mission and is going
to continue to fight hard for the secu-
rity of this great country. Customs and
Border Protection needs and deserves
the advanced training facility to assure
that the more than 50,000 Customs and
Border Protection agents, officers, and
other personnel have the training they
require when they are sent in harm’s
way.

This facility is expected to train over
3,200 law enforcement and other em-
ployees in fiscal year 2009, and that is
expected to grow to more than 5,000
each year.

I urge our colleagues to vote against
that plan.

I, again, would like everyone to know
we are hoping Senator ROCKEFELLER
will be back shortly. He will speak on
this amendment. We are hoping to set
up this amendment for a vote around 2
o’clock.

Madam President, with that, I rise to
offer the Dodd-Lieberman amendment
No. 1458, which I understand is at the
desk.

Mr. VITTER. Madam President, I re-
serve the right to object.

The PRESIDING OFFICER. Does the
Senator object?

Mr. VITTER. Yes, I object.

The PRESIDING OFFICER. Objec-
tion is heard.

The Senator from Utah.

AMENDMENT NO. 1428, AS MODIFIED

Mr. HATCH. Madam President, I ask
for the regular order.

The PRESIDING OFFICER. The Sen-
ator is asking for the regular order
with respect to the Senator’s pending
amendment?

Mr. HATCH. With respect to a modi-
fication to amendment No. 1428. I send
the modification to the desk and ask
for its immediate consideration.

The PRESIDING OFFICER. The Sen-
ator has the right to modify his amend-
ment. The amendment is so modified.

The amendment (No. 1428), as modi-
fied, is as follows:

On page 77, between lines 16 and 17, insert
the following:

SEC. 556. IMMIGRATION PROVISIONS.

(a) SPECIAL IMMIGRANT NONMINISTER RELI-
GIOUS WORKER PROGRAM.—

(1) EXTENSION.—Section 101(a)(27)(C)(ii) of
the Immigration and Nationality Act (8
U.S.C. 1101 (a)(27)(C)(ii)), as amended by sec-
tion 2(a) of the Special Immigrant Nonmin-
ister Religious Worker Program Act (Public
Law 110-391), is amended by striking ‘‘Sep-
tember 30, 2009’ each place such term ap-
pears and inserting ‘“‘September 30, 2012”°.

(2) STUDY AND PLAN.—Not later than the
earlier of 90 days after the date of the enact-
ment of this Act or March 30, 2010, the Direc-
tor of United States Citizenship and Immi-
gration Services shall submit a report to the
Committee on the Judiciary of the Senate
and the Committee on the Judiciary of the
House of Representatives that includes—

(A) the results of a study conducted under
the supervision of the Director to evaluate
the Special Immigrant Nonminister Reli-
gious Worker Program to identify the risks
of fraud and noncompliance by program par-
ticipants; and
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(B) a detailed plan that describes the ac-
tions to be taken by the Department of
Homeland Security against noncompliant
program participants and future noncompli-
ant program participants.

(3) PROGRESS REPORT.—Not later than the
earlier of 90 days after the submission of the
report under subsection (b) or June 30, 2010,
the Director of United States Citizenship and
Immigration Services shall submit a report
to the Committee on the Judiciary of the
Senate and the Committee on the Judiciary
of the House of Representatives that de-
scribes the progress made in reducing the
number of noncompliant participants of the
Special Immigrant Nonminister Religious
Worker Program.

(b) CONRAD STATE 30 J-1 VISA WAIVER PRO-
GRAM.—Section 220(c) of the Immigration
and Nationality Technical Corrections Act of
1994 (8 U.S.C. 1182 note) is amended by strik-
ing ‘“September 30, 2009’ and inserting ‘‘Sep-
tember 30, 2012°°.

(c) RELIEF FOR SURVIVING SPOUSES.—

(1) IN GENERAL.—The second sentence of
section 201(b)(2)(A)(1) of the Immigration and
Nationality Act (8 U.S.C. 1151(b)(2)(A)(1)) is
amended by striking ‘‘for at least 2 years at
the time of the citizen’s death”.

(2) APPLICABILITY.—

(A) IN GENERAL.—The amendment made by
paragraph (1) shall apply to all applications
and petitions relating to immediate relative
status under section 201(b)(2)(A)(i) of the Im-
migration and Nationality Act (8 U.S.C.
1151(b)(2)(A)(1)) pending on or after the date
of the enactment of this Act.

(B) TRANSITION CASES.—

(i) IN GENERAL.—Notwithstanding any
other provision of law, an alien described in
clause (ii) who seeks immediate relative sta-
tus pursuant to the amendment made by
paragraph (1) shall file a petition under sec-
tion 204(a)(1)(A)(ii) of the Immigration and
Nationality Act (8 U.S.C. 1154(a)(1)(A)(i))
not later than the date that is 2 years after
the date of the enactment of this Act.

(ii) ALIENS DESCRIBED.—An alien is de-
scribed in this clause if—

(I) the alien’s United States citizen spouse
died before the date of the enactment of this
Act;

(IT) the alien and the citizen spouse were
married for less than 2 years at the time of
the citizen spouse’s death; and

(IIT) the alien has not remarried.

(d) HUMANITARIAN CONSIDERATION
PENDING PETITIONS AND APPLICATIONS.—

(1) AMENDMENT.—Section 204 of the Immi-
gration and Nationality Act (8 U.S.C. 1154) is
amended by adding at the end the following:

“(1) HUMANITARIAN CONSIDERATION FOR
PENDING PETITIONS AND APPLICATIONS.—

‘(1) IN GENERAL.—An alien described in
paragraph (2) who was the beneficiary or de-
rivative beneficiary of a petition (as defined
in section 204, 207, or 208) filed on behalf of
the alien or principal beneficiary before the
death of the qualifying relative and who con-
tinues to reside in the United States shall
have such petition and any related or subse-
quent applications for adjustment of status
to that of a person admitted for lawful per-
manent residence adjudicated as if the death
had not occurred, unless the Secretary of
Homeland Security determines, in the
unreviewable discretion of the Secretary,
that approval would not be in the public in-
terest.

‘“(2) ALIEN DESCRIBED.—An alien described
in this paragraph is an alien who, imme-
diately prior to the death of his or her quali-
fying relative, was—

‘“(A) an immediate relative (as described in
section 201(b)(2)(A)({1));

‘(B) a family-sponsored immigrant (as de-
scribed in subsection (a) or (d) of section 203);
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“(C) a derivative beneficiary of an employ-
ment-based immigrant under section 203(b)
(as described in section 203(d));

‘(D) a spouse or child of a refugee (as de-
scribed in section 207(c)(2)); or

‘“(E) an asylee (as described in section
208(b)(3)).”".

(2) CONSTRUCTION.—Nothing in the amend-
ment made by paragraph (1) may be con-
strued to limit or waive any ground of re-
moval, basis for denial of petition or applica-
tion, or other criteria for adjudicating peti-
tions or applications as otherwise provided
under the immigration laws of the United
States other than ineligibility based solely
on the lack of a qualifying family relation-
ship as specifically provided by such amend-
ment.

Mr. HATCH. Madam President, I
thank the Chair.

Mrs. MURRAY. Madam President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. JOHANNS. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The Senator from Nebraska is recog-
nized.

Mr. JOHANNS. Madam President, I
ask unanimous consent to speak as in
morning business for up to 7 minutes.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

THE ECONOMY

Mr. JOHANNS. Madam President, I
rise, I think, at a very appropriate
time, while we are talking about the
budget and deficits and numbers, to
say that rarely has a crystal ball
proved so regrettably accurate.

Many warned, as did I, that the stim-
ulus would amount to a mountain of
wasted money. It produced record defi-
cits, and thus far it has produced little
beyond that.

But I am not here to ask the Senate
to take my word for this. You can read
it in black and white in two reports
that were released yesterday: a CBO re-
port and a GAO report.

According to the nonpartisan Con-
gressional Budget Office, the Federal
budget deficit for the first 9 months, as
Senator MCCAIN mentioned, was a
whopping $1.1 trillion. This is the first
time in our Nation’s history that the
annual deficit has been this high.

If that ‘“‘Guinness Book’ record-sized
debt was not astonishing enough, we
would all be floored that this debt is
from only the first three-quarters of
the year. It is mystifying to me, horri-
fying to the American taxpayers and
their children who eventually will have
to pay the bill. It represents a dan-
gerous reality for our future. Only 4
percent of the first stimulus funding
has been spent, yet we are shattering
national deficit records already.

This was easily predicted. Look back
a few short months to February when
we were debating the stimulus, a bill
we were told we had to do right away.
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On February 4, 2009, I delivered my
first speech as a Senator. I made some
simple predictions based upon my expe-
rience as a city council member, a
mayor, and as a Governor. Serving in
those rolls, I learned a few things
about how money is spent at the local
level, especially the hidden costs of
money from the Federal Government
that seemingly comes with no strings
attached. In that speech I warned what
would happen with the so-called stim-
ulus legislation. I predicted that State
governments would use the funds to re-
place State dollars and shore up their
budget problems. Well, sure enough,
the Government Accountability Office,
known as the GAO, reported this:

States reported using Recovery Act funds
to stabilize State budgets and to cope with
fiscal distress.

The report states that 90 percent of
the money distributed has come in the
form of increased Federal education
and health care grants to State govern-
ments. This money has helped many
State governments to partially offset
what they are facing, which is budget
shortfalls.

I also warned that the result of re-
placing State funds with Federal funds
would lead to an enormous funding cliff
for State budgets when that temporary
stimulus money ran out. The GAO re-
port sends up a warning flare, because
States have not addressed the situation
they will be in when the stimulus fund-
ing runs out or how they will come up
with the funding to cushion the fall.

I wish I had been wrong in Feb-
ruary—in fact, I think I said that at
the time. I wish I had been wrong when
I said that the transportation sector
jobs estimated to be created by the
major infrastructure projects wouldn’t
materialize because the funding would
instead go to repaving. I urged my col-
leagues to reconsider because repaving
projects would not lead to long-term
economic growth or good jobs. So what
is the consensus since the stimulus bill
went into law? The GAO report states
that nearly 50 percent of all transpor-
tation projects are for resurfacing and
another 18 percent of the funds are
being used to widen already existing
roads. That adds up to nearly 70 per-
cent on temporary road improvement
projects.

Even though President Obama said
there is nothing he would have done
differently, I find that hard to believe
considering his earlier remarks that
predicted a much different result. In a
speech on February 10, soon after be-
coming President, he said:

We can use a crisis and turn it into an op-
portunity. Because if we use this moment to
address some things that we probably should
have been doing over the last 10, 15, 20 years,
then when we emerge from the crisis, the
economy is going to be that much stronger.

I doubt he had repaving projects in
mind.

As evidenced by the GAO report, the
stimulus bill is not laying down the es-
sential groundwork for sustained eco-
nomic growth, long-term initiatives, or
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jobs. In fact, unemployment reached 9.5
percent, the highest rate in 26 years.
This means that since the stimulus was
signed into law, 2,964 jobs have been
lost every hour of every workday.
Clearly, the stimulus bill was sold to
the American people as a quick fix to
solve our economic woes, but it is fail-
ing.

The Obama administration and his
supporters in Congress want to quickly
tack on to the $1 trillion stimulus a lit-
any of big spending initiatives: health
care reform, cap and tax, an overhaul
of the financial system. The reckless-
ness of proposed spending, new govern-
ment programs, and increased deficits
is sobering. What does all this proposed
spending add up to? A huge train wreck
with stacks of IOUs all the way to
China as far as the eye can see. Yet
some have the audacity to raise the
possibility of a second stimulus. It de-
fies logic.

I will conclude by saying that the
last thing the Federal Government
should do, directly or indirectly, is sti-
fle American businesses and hard-
working families just as they are try-
ing their best to crawl out from the
economic yoke of debt, taxes, and a
stagnant economy. Before we drive the
Federal budget off another cliff—and
take State budgets down with us—we
need to put our foot on the brakes,
slow down, and correct our course.

With that, I yield the floor and note
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk called the roll.

Mr. WHITEHOUSE. Madam Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WHITEHOUSE. Madam Presi-
dent, I ask unanimous consent to speak
as in morning business for up to 15
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SOTOMAYOR NOMINATION

Mr. WHITEHOUSE. Madam Presi-
dent, I am here to talk about Judge
Sotomayor. I am looking forward to
her confirmation hearing, which begins
next Monday. I continue to review her
record, and I will not make my ulti-
mate judgment until after the hearing.
But I must say I am very impressed
with Judge Sotomayor’s qualifications,
including her restrained and fact-based
approach to deciding cases. I'm also
impressed, as a former prosecutor my-
self, by her experience as a practicing
attorney and as a line prosecutor. I
think we are all impressed by her edu-
cational achievements.

Like millions of Americans, I have
been inspired by her personal story.
Frankly, it gives me goosebumps to
think of that little girl growing up in
the projects in the Bronx and growing
into the woman we see before us now at
the top of the legal profession, with a
career of exemplary conduct, exem-
plary academic achievement, exem-
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plary judicial experience behind her. It
is really a great story of American dis-
cipline and achievement.

Unfortunately, critics of Judge
Sotomayor’s confirmation have un-
leashed an avalanche of innuendo
meant to weaken the case for her con-
firmation. These criticisms began
among the right-wing talking heads,
but unfortunately, some of them are
now voiced by my Republican col-
leagues here on the floor. Indeed, rath-
er than waiting for the hearing to ask
her about her record and her judicial
philosophy, a number of my colleagues
have come to the floor to attack her
and her nomination.

Today, I would like to briefly address
two particular and—frankly, very sur-
prising—attacks on Judge Sotomayor:
first, the suggestion that her judicial
philosophy is somehow outside of the
mainstream; and, second, the sugges-
tion that her life experience is some-
how unhelpful to the judgment she
would bring to the Supreme Court.

First, Judge Sotomayor’s judicial
philosophy. My Republican colleagues
like to suggest that judges appointed
by Republican Presidents are neutral
“umpires’” and that judges appointed
by Democratic Presidents are judicial
“activists.” But Chief Justice Roberts
himself, who, indeed, raised the ‘‘um-
pire”” metaphor at his own confirma-
tion hearing, reveals the falsity of that
comparison. Jeffrey Toobin, a well-re-
spected legal commentator, recently
described a pronounced ideological pre-
disposition in Chief Justice Roberts.

In every major case since he became the
Nation’s seventeenth Chief Justice, Roberts
has sided with the prosecution over the de-
fendant, the state over the condemned, the
executive branch over the legislative, and
the corporate defendant over the individual
plaintiff.

Let me say that again:

In every major case since he became the
Nation’s seventeenth Chief Justice, Roberts
has sided with the prosecution over the de-
fendant, the state over the condemned, the
executive branch over the legislative, and
the corporate defendant over the individual
plaintiff.

Maybe this is a pure coincidence, and
maybe it is a further coincidence, to
again quote Toobin, that this record
“‘has served the interests, and reflected
the values, of the contemporary Repub-
lican Party.” Maybe it is also a coinci-
dence that in the Heller decision, the
DC gun law case, the Roberts-led con-
servative block of the Court discovered
a new constitutional right that had
previously gone unnoticed through 220
years of the United States Supreme
Court’s history, and which just happens
to appeal to the NRA and the Repub-
lican base. Perhaps that is all a coinci-
dence. But I will confess to you, I
doubt it. I think this record goes a long
way towards disproving the metaphor
of the Republican judge as neutral um-
pire.

So let’s put aside the notion that
conservative men from the Federalist
Society have no predispositions in
legal matters but that anyone who dif-
fers from their views is the activist.
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That is just rhetoric, and what it’s
seeking to do is to normalize the right-
wing activism that the Republican
Party has calculatedly and over many
years moved onto our Court.

If you want to decide whether Judge
Sotomayor has an appropriate judicial
philosophy, look at her full record.
Throughout her long career as a Fed-
eral judge, longer than any Supreme
Court nominee since the 19th century,
Judge Sotomayor, has on every major
issue, shown that the facts and the law
drive her determination of cases. On
the Second Circuit, Judge Sotomayor
agreed with her more conservative col-
leagues far more frequently than she
disagreed with them. In 434 published
panel decisions where the panel in-
cluded at least one judge appointed by
a Republican President, she agreed
with the result favored by the Repub-
lican appointee in 413 cases—413 out of
434. That is 95 percent of the time, and
it is no record of extremism. Indeed, it
would seem to put her on the conserv-
ative side of the mainstream. And con-
sider what she told Chairman LEAHY:

Ultimately and completely, as a judge, you
follow the law. There is not one law for one
race or another. There is not one law for one
color or another. There is not one law for
rich and a different one for poor. There is
only one law.

Furthermore, the idea that because
the Supreme Court disagreed with
Judge Sotomayor’s Second Circuit
panel decision in Ricci v. DeStefano,
she 1is somehow outside the main-
stream is patently absurd. First, four
Justices of the Supreme Court agreed
with the Second Circuit’s interpreta-
tion of the law. Are Justices Stevens,
Souter, Ginsburg, and Breyer outside
of the mainstream? Hardly.

Second, Judge Sotomayor and her
panel were faithfully applying the set-
tled precedent of the Second Circuit
when they rendered their decision—
just what a circuit court judge of the
United States is supposed to do. The
five Justices on the Supreme Court in
the Ricci majority, in deciding the
case, invented an entirely new test for
resolving Title VII claims that, accord-
ing to legal experts reported in the
New York Times, ‘‘will change the
landscape of civil rights law.” It is
hardly fair to criticize Judge
Sotomayor for not applying a test that
did not even exist when she decided the
case. Nor for failing to venture into
landscape changes of civil rights law.

In the Ricci decision and others,
Judge Sotomayor’s record dem-
onstrates a long career of faithfully ap-
plying the law to the facts of the case
before her—and the careful exercise of
judicial discretion.

That brings me to my second point.
Wise exercise of judicial discretion is
the longstanding tradition underlying
the American system of law. It is
harsh, narrow-minded, and ahistoric to
contend that a rich life experience and
natural empathy are at odds with that
judicial tradition.

Any lawyer knows the importance of
judicial discretion, both in our com-
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mon law system and to the interpreta-
tion of the Constitution. As Justice
John Paul Stevens has explained:

the work of federal judges from the days of
John Marshall to the present . . . requires
the exercise of judgment—a faculty that in-
evitably calls into play notions of justice,
fairness, and concern about the future im-
pact of a decision. . . .

That faculty has served the Nation
well for over two centuries. Indeed, dis-
cretion is at the heart of the judicial
role. Our legal system bears the im-
print of the experience and wisdom of
generations of judges. As Justice
Holmes famously explained, ‘‘[t]he life
of the law has not been logic: it has
been experience.” Indeed, as Holmes
continued,

[t]The law embodies the story of a nation’s
development through many centuries, and it
cannot be dealt with as if it contained only
the axioms and corollaries of a book of
mathematics.

This discretion, of course, does not
mean that judges are without bounds.
But there exists a broad and lively dis-
cretion that falls far short of ‘‘judicial
activism.” Justice Benjamin Cardozo
put it this way:

The judge . . . is not to innovate at pleas-
ure. He is not a knight-errant, roaming at
will in pursuit of his own ideal of beauty or
of goodness. He is to draw his inspiration
from consecrated principles. . . .He is to ex-
ercise a discretion informed by tradition,
methodized by analogy, disciplined by sys-
tem, and subordinated to ‘‘the primordial ne-
cessity of order in the social life.” Wide
enough in all conscience is the field of dis-
cretion that remains.

Madam President, within this wide
field of discretion, judges do not, can-
not, and should not close their minds
to their experience of the world, nor to
what their experience teaches them
about the effects of their decisions on
the world.

There has been plenty of empathy at
the Supreme Court recently for the
rich and powerful, resulting in deci-
sions that frustrate congressional in-
tent and deprive Americans of crucial
statutory and constitutional protec-
tions. There has been plenty of empa-
thy for right-wing ideology and plenty
of empathy for big corporations.
Should we not also admit to the Court
a nominee who has common sense, who
can appreciate how American laws af-
fect different citizens, and who can also
empathize with the poor and the weak,
as well as the more fortunate?

If reaching correct outcomes were as
simple as plugging a few factors and
elements into a computer, we would
not need nine Supreme Court Justices.
Quite simply, a broadened range of per-
spectives and experiences will make for
better judgment by our Court.

One final thing is worth noting about
the judicial branch of government. It is
designed to be a check and balance to
the elected branches. The Founders
were keenly aware of the corruption
and passing passions to which those
elected branches are vulnerable, and
they established the judiciary as a
place where all were equal before the
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law, and where power, money, and in-
fluence were intended to hold no sway.
The courtroom can be the only sanc-
tuary for the little guy when the forces
of society are arrayed against him,
when proper opinion and elected offi-
cialdom will lend him no ear. This is a
correct, a fitting, and an intended func-
tion of our judiciary, and the empathy
President Obama saw in Judge
Sotomayor has a constitutionally prop-
er place in that structure.

If everyone on the Court always
voted for the prosecution against the
defendant, for the corporation against
the plaintiff, and for the government
against the condemned, a vital spark of
American democracy would be extin-
guished. A courtroom is supposed to be
a place where the status quo can be dis-
rupted, where the comfortable can be
afflicted, and the afflicted find some
comfort when no one else will listen. A
judge of the United States is not an or-
derly, neutered little functionary of
the power structure. Judge
Sotomayor’s broad background and
empathy prepare her better for that
proper judicial role than would groom-
ing in corporate boardrooms, scrubbing
by the Federalist Society, and fealty to
party ideology.

I am looking forward to Judge
Sotomayor’s hearing as an opportunity
for her to finally reply to her right-
wing detractors, to demonstrate her in-
tellect and qualifications, and to ex-
plain her judicial philosophy. My pre-
liminary review of her record suggests
that she understands the impo