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We already have $1.8 trillion in Fed-
eral debt. Yet the majority keeps on
spending on new government programs
that intervene in the markets and our
personal lives. Where will it stop?

The Center for Disease Control has
devised programs focused on weight
loss and obesity, smoking and tobacco,
drinking and alcohol, injury and acci-
dent prevention. These programs re-
ceive hundreds of millions of taxpayer
dollars each year. But the health re-
form bill being considered by the HELP
Committee adds billions more for pre-
vention on top of these programs.

This reckless spending by the major-
ity 1is irresponsible. The majority
should focus on whether the existing
programs achieve the stated objectives.
The Federal Government does nothing
to measure effectiveness of prevention
programs and has not a single metric
for program performance. Before we
create a new Federal entitlement pro-
gram costing billions, we should first
measure the effectiveness of our cur-
rent programs.

I can tell you what is working. Em-
ployers all over the country are cre-
ating innovative, voluntary programs
to promote healthier lifestyles and
bring down costs. However, instead of
removing hindrances to more employer
prevention and wellness programs, the
majority’s first instinct is to create an-
other government entitlement program
and set up roadblocks to employer in-
novation.

I would now like to take a moment
to put all of this in perspective. Today
is Tuesday, June 23, and another day
has passed without the Senate having a
complete health care reform bill to
consider. We don’t yet know what the
majority will propose for their so
called ‘‘government plan’® or how it
will be paid for. What we do know is
that a Congressional Budget Office pre-
liminary estimate believes that the in-
complete bill will cost over $1 trillion
but cover only one-third of those cur-
rent uninsured. So I dread the Congres-
sional Budget Office cost estimate of a
complete bill. Some fear that the final
price tag for covering all Americans
Auld cost taxpayers as much as $3 tril-
lion.

We have a real problem here. Every
day that goes by without the key ele-
ments of the majority’s bill being
available for consideration leads to an-
other day where millions of Americans
will become uninsured. This is an abso-
lute disservice to our constituents and
an embarrassment.

The President of the United States
and the majority continue to allege
that we will enact health care reform
before we leave for the August recess.
We are now approaching the July re-
cess. We do not have an estimate or the
language, much less the estimate, of
two vital, important parts of any
health care reform legislation: what
will be the role of the employer and
what will be the government mandate
or the government role, and, finally,
how much all this will cost the tax-
payers.
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So we are talking about one-fifth of
the gross domestic product of this Na-
tion, and we are expected, in a few
short weeks, to enact overall health
care reform with still the Members on
this side of the aisle not being in-
formed as to what the plan is, much
less have a serious debate. There are
meetings of the committees going on
and discussion and nice things said
about each other. I always enjoy that.
But the fact is, we have not gotten
down to the fundamental challenges of
health care reform in America.

The days are growing shorter and the
time is growing short. We cannot enact
health care reform and fail. We cannot
do that. The sooner the better that we
get the full perspective of what is the
proposal of the administration and the
other side and how much it costs and
what the fundamental issues are that
are being addressed—such as employer
mandates and government mandates.
They are certainly not clear not only
to us but to the American people.

We have to communicate to the
American people how we are going to
fix health care. We can’t do that unless
we have a complete plan to consider
and present to them, as well as to
Members on this side of the aisle.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Texas is recog-
nized.

———

SOTOMAYOR NOMINATION

Mr. CORNYN. I would like to use the
next 10 minutes or so to address the
nomination of Judge Sonia Sotomayor
to be the next Associate Justice of the
U.S. Supreme Court. I spoke last week
a little bit on this nomination and the
constitutional responsibility of the
Senate to conduct a fair and, I believe,
dignified hearing that will be held,
now, on July 13, just a couple of short
weeks from now. As I said then, and I
will say it again, she deserves the op-
portunity to explain her judicial phi-
losophy more clearly and to put her
opinions and statements in proper con-
text. I think every nominee deserves
that. But I don’t think it is appropriate
for anyone—this Senator or any Sen-
ator—to prejudge or to preconfirm
Judge Sotomayor or any judicial nomi-
nee.

This is an important process, as I
said, mandated by the same clause of
the Constitution that confers upon the
President the right to make a nomina-
tion, and it is the duty of the Senate to
perform something called advice and
consent, a constitutional duty of ours.
It should be undertaken in a respon-
sible, substantive, and serious way.

Last Thursday I raised three issues I
will reiterate briefly with regard to
Judge Sotomayor’s record. I would like
to hear more from her on the scope of
the second amendment to the Constitu-
tion and whether Americans can count
on her to uphold one of the funda-
mental liberties enshrined in the Bill
of Rights: the right to keep and bear
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arms. I would also like to hear more
from Judge Sotomayor on the scope of
the fifth amendment and whether the
government can take private property
from one person and give it to another
person based on some elastic definition
of public use. And, I want to hear more
from her on her thoughts on the equal
protection clause of the 14th amend-
ment of the Constitution, which reads
in part:

No State shall ... deny to any person
within its jurisdiction the equal protection
of the laws.

Obviously, the third issue is going to
be very much in the news, probably
again as soon as next Monday, when
the Supreme Court hands down its de-
cision in the Ricci v. DiStefano case, a
case in which Judge Sotomayor par-
ticipated on the panel before her court
of appeals. That case, as you may re-
call, involves firefighters who took a
competitive, race-neutral examination
for promotion to lieutenant or captain
at the New Haven Fire Department.

The bottom line is, the Supreme
Court could decide the Ricci case in a
matter of days, and the Court’s deci-
sion, I believe, will tell us a great deal
about whether Judge Sotomayor’s phi-
losophy in that regard, as far as the
Equal Protection Clause is concerned,
is within the judicial mainstream or
well outside of it.

The Ricci case is one way the Amer-
ican people can get a window into
Judge Sotomayor’s judicial philosophy.
Another way is to look at some of her
public comments, including speeches
made on the duty and responsibility of
judging.

The remarks that have drawn the
most attention are those in which she
said:

I would hope that a wise Latina woman
with the richness of her experiences would
more often than not reach a better conclu-
sion than a white male who hasn’t lived that
life.

As I said before, and I will say it
again, there is no problem—certainly
from me, and I do not believe any Sen-
ator—if she is just showing what I
think is understandable pride in her
heritage, as we all should as a nation of
immigrants. But if the judge is talking
about her judicial philosophy and sug-
gesting that some people, some judges,
because of their race, because of their
ethnicity, because of their sex, actu-
ally make better decisions on legal dis-
putes, then that is something Senators
will certainly want to hear more about,
this Senator included.

Judge Sotomayor has made other
public remarks that deserve more scru-
tiny than they have received so far.
For example, in a speech in 2002, Judge
Sotomayor embraced the remarks of
Judith Resnick and Martha Minow,
who are two prominent law professors
who have each proposed theories about
judging that are far different than the
way most Americans think about these
issues. Most Americans think the peo-
ple elect their representatives, Mem-
bers of the House and Senate, to write
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the laws, and the judges, rather than
rewriting those laws, should interpret
those laws in a fair and commonsense
way, without imposing their own views
on what the law should be.

Most Americans think that when
judges impose their own views on a
case, when they substitute their own
political preferences for those of the
people and their elected representa-
tives, then they undermine Democratic
self-government and they become judi-
cial activists.

Professors Resnick and Minow have
very different ideas than I think the
mainstream American thinks on what
a judge’s job should be. Their views
may not be controversial in the ivory
tower of academia. Academics often
encourage each other to engage in pro-
vocative theories so they can write
about them and get published and get
tenure.

But the American people generally
do not want judges to experiment with
new legal theories when it comes to
judging. They have a more common-
sense view that judges should follow
the law and not the other way around.

So where does Judge Sotomayor
stand on some of these academic legal
theories, which I think are far out of
the mainstream of American thought?
I am not sure. But in her 2002 remarks
she said this:

I accept the proposition that as [Professor]
Resnick describes it, ‘‘to judge is an exercise
of power.”

And:

as . . . Professor Minow . . . states ‘‘there
is no objective stance but only a series of
perspectives—no neutrality, no escape from
choice in judging.”

If T understand her quotes correctly,
and those are some things I want to
ask her about during the hearing, that
is not the kind of thing I think most
Americans would agree with. They do
not want judges who believe that there
is no such thing as neutrality in judg-
ing because neutrality is an essential
component of fairness. If you know you
are going to walk into a courtroom
only to have a judge predisposed to de-
ciding against you because of some
legal theory, then that is not a fair
hearing. And we want our judges to be
neutral and as fair as possible when de-
ciding legal disputes.

The American people, I do not think,
want judges who believe they have
been endowed with some power to im-
pose their views for what is otherwise
the law. Americans believe in the sepa-
ration of powers, the separation be-
tween Executive, legislative and judi-
cial power and that judges should, by
definition, show self-restraint and re-
spect for our branches of government.

I hope Judge Sotomayor will address
these academic legal theories during
her confirmation hearing. I hope she
will clarify what she sees in the
writings of Professors Resnick, Minow,
and others whom she finds so admi-
rable.

I hope she will demonstrate that she
will respect the Constitution more
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than those new-fangled legal theories
and that she will respect the will of the
people as represented by the laws
passed by their elected representatives
and not by life-tenured Federal judges
who are not accountable to the people.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Tennessee.

Mr. ALEXANDER. Mr. President,
will the Chair please let me know when
I have consumed 5 minutes.

The ACTING PRESIDENT pro tem-
pore. The Senator will be so notified.

——
HEALTH CARE

Mr. ALEXANDER. Mr. President,
this morning one of our bipartisan
breakfasts occurred which we have
here every S0 often. Senator
LIEBERMAN and I and other Senators
organized it. 16 Senators there attend-
ing this morning’s breakfast. The Pre-
siding Officer is often a participant in
those meetings. At this morning’s
breakfast we discussed health care. As
we listened to the chairman, ranking
member, and other senior members of
the Finance Committee one of the
things we said is that we agree on
about 80 percent of what needs to be
done.

But one of the areas where we do not
agree is cost. Another area is whether
a so-called government-run insurance
option will lead to a Washington take-
over of health care. A lot of us are feel-
ing like we have had about enough
Washington takeovers: our banks, our
insurance companies, our student
loans, our car companies, even our
farm ponds, and now health care.

Government-run insurance is not the
best way to extend coverage to low-in-
come Americans who need it. The
chairman of the Finance Committee
indicated that his bill would be paid
for. But on the Health, Education,
Labor, and Pensions Committee, on
which I serve, that is not the case. The
bill is not even finished yet, and al-
ready, as the Senator from New Hamp-
shire has pointed out, in the 5th
through the 14th year, 10 years, it
would cost 2.3 trillion new dollars, rais-
ing the Federal debt to even further
unimaginable levels.

Let me mention an aspect of cost
which is often overlooked. Federal debt
is certainly a problem, but as a former
Governor, I care about the State debt
and State taxes. The States do not
have printing presses, they have to bal-
ance their budgets. So when we do
something up here that puts a cost on
States down there, they have to raise
taxes or cut programs.

We know the programs they have to
cut: education, and health care pro-
grams, both are important to people in
Illinois and people in Tennessee.

The Medicaid Program in the Ken-
nedy bill that we are considering would
increase Medicaid to 150 percent of the
Federal poverty level, which sounds
real good until you take a look at the
cost.
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In Tennessee alone, if the State had
to pay its share of the requirement,
about omne-third, that would be $600
million. It would be another $600 mil-
lion if, as has been suggested, it is re-
quired that the State reimburse physi-
cians up to 110 percent of Medicare. So
that is $1.2 billion of new costs just for
the State of Tennessee.

The discussion has been that the Fed-
eral Government will take that over
for a few years and then will shift that
back to the States. Well, my response
is that every Senator who votes for
such a thing ought to be sentenced to
go home and serve as Governor of his
or her State for 8 years and figure out
how to pay for it or manage a program
like that.

In our State, we talk about money.
Up here, a trillion here, a trillion
there. But $1.2 billion in the State of
Tennessee equals to about a 10-percent
income tax on what the people of Ten-
nessee would bring in. We do not have
an income tax. So that would be a new
10-percent income tax.

So one of my goals in the health care
debate is to make sure we do not get
carried away up here with good-sound-
ing ideas and impose huge, unfunded
mandates on the States, which, accord-
ing to the tenth amendment to the
Constitution, we are not supposed to.
But we superimpose our judgment upon
the Governors, the legislators, the
mayors, the local politicians who are
making decisions about whether to
spend money to lower tuition or im-
prove the quality of the community
college or provide this form of health
care or build this road or bridge. That
is their decision. And if we want to re-
quire something, we should pay for it
from here.

I am going to be very alert on behalf
of the States and the citizens of the
States to any proposal that would shift
unfunded mandates on State and local
governments. I hope my colleagues will
as well.

My suggestion to every Governor in
this country is, over the next few days,
to call in your Medicaid director, ask
that Medicaid director to call the Sen-
ate and say: Tell us exactly how much
the Kennedy bill and the Finance Com-
mittee bill will impose in new costs on
our State if the costs are shifted to the
States. Then when we come back at the
first of July, we can know about that
cost.

The ACTING PRESIDENT pro tem-
pore. The Senator has used 5 minutes.

Mr. ALEXANDER. I thank the Chair
very much. So my interest is not just
in additions to the Federal debt but
not allowing unfunded mandates to the
States.

I ask unanimous consent to have
printed in the RECORD an article from
the New York Times from June 22, 2009,
showing what condition the States are
in. Almost all are in a budget crisis and
not in any position to accept this.

I also would like to thank the Sen-
ator from Arizona for allowing me to
go ahead of him so I can go to the com-
mittee and offer an amendment.
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