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country and not to travel to Greece: Now,
therefore, be it

Resolved, That the Senate—

(1) urges the Government of the former
Yugoslav Republic of Macedonia to work
within the framework of the United Nations
process with Greece to achieve longstanding
United States and United Nations policy
goals by finding a mutually acceptable com-
posite name, with a geographical qualifier
and for all international uses for the former
Yugoslav Republic of Macedonia; and

(2) urges the Government of the former
Yugoslav Republic of Macedonia to abstain
from hostile activities and stop violating
provisions of the United Nations-brokered
Interim Agreement between the former
Yugoslav Republic of Macedonia and Greece
regarding ‘‘hostile activities or propaganda’’.

——————

AMENDMENTS SUBMITTED AND
PROPOSED

SA 1257. Mr. ENSIGN submitted an amend-
ment intended to be proposed to amendment
SA 1247 proposed by Mr. DoDpD to the bill
H.R. 1256, to protect the public health by
providing the Food and Drug Administration
with certain authority to regulate tobacco
products, to amend title 5, United States
Code, to make certain modifications in the
Thrift Savings Plan, the Civil Service Re-
tirement System, and the Federal Employ-
ees’ Retirement System, and for other pur-
poses; which was ordered to lie on the table.

SA 1258. Mr. ENSIGN submitted an amend-
ment intended to be proposed to amendment
SA 1247 proposed by Mr. DoDD to the bill
H.R. 1256, supra; which was ordered to lie on
the table.

SA 1259. Mr. BENNETT submitted an
amendment intended to be proposed by him
to the bill H.R. 1256, supra; which was or-
dered to lie on the table.

SA 1260. Mr. ENZI submitted an amend-
ment intended to be proposed by him to the
bill H.R. 1256, supra; which was ordered to lie
on the table.

SA 1261. Mr. BURR submitted an amend-
ment intended to be proposed by him to the
bill H.R. 1256, supra; which was ordered to lie
on the table.

SA 1262. Mr. BURR submitted an amend-
ment intended to be proposed by him to the
bill H.R. 1256, supra; which was ordered to lie
on the table.

SA 1263. Mr. BURR submitted an amend-
ment intended to be proposed by him to the
bill H.R. 1256, supra; which was ordered to lie
on the table.

SA 1264. Mr. BURR submitted an amend-
ment intended to be proposed by him to the
bill H.R. 1256, supra; which was ordered to lie
on the table.

SA 1265. Mr. ALEXANDER (for himself,
Mr. VITTER, Mr. CORNYN, Mr. ISAKSON, and
Mr. ROBERTS) submitted an amendment in-
tended to be proposed by him to the bill H.R.
1256, supra; which was ordered to lie on the
table.

SA 1266. Mr. ENSIGN submitted an amend-
ment intended to be proposed to amendment
SA 1247 proposed by Mr. DobpD to the bill
H.R. 1256, supra; which was ordered to lie on
the table.

SA 1267. Mr. CHAMBLISS (for himself and
Mr. ROBERTS) submitted an amendment in-
tended to be proposed by him to the bill H.R.
1256, supra; which was ordered to lie on the
table.

SA 1268. Mr. CHAMBLISS (for himself and
Mr. ROBERTS) submitted an amendment in-
tended to be proposed by him to the bill H.R.
1256, supra; which was ordered to lie on the
table.

SA 1269. Mr. BAYH (for himself, Ms. MUR-
KOWSKI, Mr. BURRIS, Mr. LIEBERMAN, Mr.
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WARNER, Mr. WEBB, Mr. NELSON, of Ne-
braska, and Mr. BEGICH) submitted an
amendment intended to be proposed by him
to the bill H.R. 1256, supra; which was or-
dered to lie on the table.

SA 1270. Mr. CORKER submitted an amend-
ment intended to be proposed by him to the
bill H.R. 1256, supra; which was ordered to lie
on the table.

SA 1271. Mr. KOHL (for himself, Ms.
SNOWE, and Mrs. GILLIBRAND) submitted an
amendment intended to be proposed by him
to the bill H.R. 1256, supra; which was or-
dered to lie on the table.

SA 1272. Mr. VITTER submitted an amend-
ment intended to be proposed by him to the
bill H.R. 1256, supra; which was ordered to lie
on the table.

SA 1273. Mr. WEBB submitted an amend-
ment intended to be proposed by him to the
bill H.R. 1256, supra; which was ordered to lie
on the table.

———

TEXT OF AMENDMENTS

SA 1257. Mr. ENSIGN submitted an
amendment intended to be proposed to
amendment SA 1247 proposed by Mr.
DopD to the bill H.R. 1256, to protect
the public health by providing the
Food and Drug Administration with
certain authority to regulate tobacco
products, to amend title 5, United
States Code, to make certain modifica-
tions in the Thrift Savings Plan, the
Civil Service Retirement System, and
the Federal Employees’ Retirement
System, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the appropriate place, insert the fol-
lowing:

SEC. . INCREASED CONTRIBUTIONS FROM

USERS OF TOBACCO PRODUCTS
UNDER FEDERAL EMPLOYEES
HEALTH BENEFITS PLANS.
(a) IN GENERAL.—Section 8906 of title 5,
United States Code, is amended—
(1) in subsection (b)(1), by inserting ‘‘of

this subsection and subsection (j)’ after
“and (4)";
(2) in subsection (c¢), by striking ‘‘sub-

section (b)” and inserting ‘‘subsections (b)
and (j)’; and

(3) by adding at the end the following:

‘() In this subsection—

‘“(A) the term ‘enrollee’ means an em-
ployee or annuitant enrolled in a health ben-
efits plan under this chapter;

‘“(B) the term ‘tobacco product’ means—

‘(i) any product made or derived from to-
bacco that is intended for human consump-
tion, including any component, part, or ac-
cessory of a tobacco product (except for raw
materials other than tobacco used in manu-
facturing a component, part, or accessory of
a tobacco product); and

‘“(ii) shall not include an article that is a
drug under subsection (g)(1) of section 201 of
the Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 321), a device under subsection (h)
of that section, or a combination product de-
scribed in section 503(g) of that Act; and

(C) the term ‘user of a tobacco product’
means an individual who has used a tobacco
product within the last 12 months.

‘“(2)(A) If an enrollee (or any individual
covered by that enrollee if enrollment is for
self and family) is a user of a tobacco prod-
uct, the contribution paid by that enrollee
shall be increased by 35 percent.

“(B) If an enrollee (and any individual cov-
ered by that enrollee if enrollment is for self
and family) is not a user of a tobacco prod-
uct, the contribution paid by that enrollee
shall be reduced by 15 percent.
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“(3) The Government contribution paid for
each enrollee, as applicable, shall be—

“(A) reduced by the dollar amount of the
increase adjusted under paragraph (2)(A); or

‘(B) increased by the dollar amount of the
reduction adjusted under paragraph (2)(B).

‘“(4) Any adjustment under this subsection
shall be subject to the limitation under sub-
section (b)(2).”.

(b) REGULATIONS.—The Office of Personnel
Management shall prescribe regulations to
carry out the amendment made by this sec-
tion.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of enactment of this Act and shall apply
to contracts entered into under section 8902
of title 5, United States Code, that take ef-
fect with respect to calendar years that
begin more than 1 year after that date.

SA 1258. Mr. ENSIGN submitted an
amendment intended to be proposed to
amendment SA 1247 proposed by Mr.
DopDp to the bill H.R. 1256, to protect
the public health by providing the
Food and Drug Administration with
certain authority to regulate tobacco
products, to amend title 5, United
States Code, to make certain modifica-
tions in the Thrift Savings Plan, the
Civil Service Retirement System, and
the Federal Employees’ Retirement
System, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the appropriate place in division A, in-
sert the following:

SEC. . ADJUSTMENT OF THE AMOUNT OF THE
MEDICARE PART B PREMIUM TO RE-
WARD BENEFICIARIES WHO RE-
FRAIN FROM TOBACCO USE.

Section 1839 of the Social Security Act (42
U.S.C. 1395r) is amended—

(1) in subsection (a)(2), by striking ‘‘and
(i)’ and inserting ‘‘(i), and (j)’; and

(2) by adding at the end the following new
subsection:

“(i)(1) With respect to the monthly pre-
mium amount under this section for months
after December 2010, the Secretary shall ad-
just (under procedures established by the
Secretary) the amount of such premium for
an individual based on whether or not the in-
dividual refrains from tobacco use. Such pro-
cedures shall include providing an individual
whose premium was increased under the pre-
ceding sentence for a year with the oppor-
tunity to have the amount of such increase
for the year refunded in whole or in part if
the individual demonstrates to the Secretary
that the individual now refrains from to-
bacco use.

‘(2) In making the adjustments under
paragraph (1) for a month, the Secretary
shall ensure that the total amount of pre-
miums to be paid under this part for the
month is equal to the total amount of pre-
miums that would have been paid under this
part for the month if no such adjustments
had been made, as estimated by the Sec-
retary.”.

SA 1259. Mr. BENNETT submitted an
amendment intended to be proposed by
him to the bill H.R. 1256, to protect the
public health by providing the Food
and Drug Administration with certain
authority to regulate tobacco products,
to amend title 5, United States Code,
to make certain modifications in the
Thrift Savings Plan, the Civil Service
Retirement System, and the Federal
Employees’ Retirement System, and
for other purposes; which was ordered
to lie on the table; as follows:
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At the appropriate place, insert the fol-
lowing:

SEC. . RESTRICTIONS ON TARP EXPENDI-
TURES FOR AUTOMOBILE MANUFAC-
TURERS; FIDUCIARY DUTY TO TAX-
PAYERS; REQUIRED ISSUANCE OF
COMMON STOCK TO TAXPAYERS.

(a) PROHIBITION ON FURTHER TARP
FUNDs.—Notwithstanding any provision of
the Emergency Economic Stabilization Act
of 2008 (Public Law 110-434), or any other pro-
vision of law, the Secretary may not expend
or obligate any funds made available under
that Act on or after the date of enactment of
this Act with respect to any designated auto-
mobile manufacturer.

(b) FIDUCIARY DUTY TO SHAREHOLDERS.—
With respect to any designated automobile
manufacturer, the Secretary, and the des-
ignee of the Secretary who is responsible for
the exercise of shareholder voting rights
with respect to a designated automobile
manufacturer pursuant to assistance pro-
vided under the Emergency Economic Sta-
bilization Act of 2008, shall have a fiduciary
duty to the American taxpayer for the maxi-
mization of the return on the investment of
the taxpayer under that Act, in the same
manner, and to the same extent that any di-
rector of an issuer of securities has with re-
spect to its shareholders under the securities
laws and all applicable provisions of State
law.

(¢) CIVIL ACTIONS AUTHORIZED.—A person
who is aggrieved of a violation of the fidu-
ciary duty established under subsection (b)
may bring a civil action in an appropriate
United States district court to obtain in-
junctive or other equitable relief relating to
the violation.

(d) DEFINITIONS.—As used in this section—

(1) the term ‘‘designated automobile manu-
facturer’” means an entity organized under
the laws of a State, the primary business of
which is the manufacture of automobiles,
and any affiliate thereof, if such automobile
manufacturer—

(A) has received funds under the Emer-
gency Economic Stabilization Act of 2008
(Public Law 110-434), or funds were obligated
under that Act, before the date of enactment
of this Act; and

(B) has filed for bankruptcy protection
under chapter 11 of title 11, United States
Code, during the 90-day period preceding the
date of enactment of this Act;

(2) the term ‘‘Secretary’” means the Sec-
retary of the Treasury or the designee of the
Secretary; and

(3) the terms ‘‘director”, ‘“‘issuer”, ‘‘securi-
ties’”, and ‘‘securities laws’ have the same
meanings as in section 3 of the Securities
Exchange Act of 1934 (15 U.S.C. 78¢c).

SA 1260. Mr. ENZI submitted an
amendment intended to be proposed by
him to the bill H.R. 1256, to protect the
public health by providing the Food
and Drug Administration with certain
authority to regulate tobacco products,
to amend title 5, United States Code,
to make certain modifications in the
Thrift Savings Plan, the Civil Service
Retirement System, and the Federal
Employees’ Retirement System, and
for other purposes; which was ordered
to lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

TITLE —TOBACCO PHASE OUT

SEC. ~ 01. ESTABLISHMENT OF TOBACCO
PHASE OUT PROGRAM.

Chapter IX of the Federal Food, Drug, and
Cosmetic Act (as added by section 101 and
amended by section 301) is further amended
by adding at the end the following:
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“SEC. 921. ESTABLISHMENT OF TOBACCO PHASE
OUT PROGRAM.

“(a) IN GENERAL.—The Secretary shall es-
tablish a program to require annual reduc-
tions in the sale of cigarettes.

“(b) REQUIREMENT.—

‘(1) IN GENERAL.—Under the program under
subsection (a), each tobacco product manu-
facturer shall annually certify to the Sec-
retary that—

““(A) with respect to cigarettes made by
such manufacturer, the total number of such
cigarettes sold during the year for which the
certification is submitted is 1 percent less
than the total number of such cigarettes sold
during the preceding year; or

‘(B) such manufacturer has purchased an
additional cigarette sales allotment from an-
other manufacturer as provided for in sub-
section (c¢).

“(2) INITIAL CERTIFICATION.—With respect
to the first year for which a certification is
submitted by a tobacco product manufac-
turer, the 1 percent reduction required under
paragraph (1)(A) with respect to the sale of
cigarettes shall be determined using the
amount of such manufacturer’s cigarettes
sold in the highest sales year during the pre-
ceding 5-year period (as determined by the
Secretary).

‘“(c) ADDITIONAL CIGARETTE SALES ALLOT-
MENT.—

‘(1) IN GENERAL.—A tobacco product manu-
facturer (referred to in this subsection as the
‘contracting manufacturer’) to which this
section applies may enter into a contract
with one or more additional manufacturers
(referred to in this subsection as a ‘decreased
sales manufacturer’) to purchase from such
manufacturers an additional sales allotment.

‘“(2) REQUIREMENT.—A contract entered
into under paragraph (1) shall—

‘“(A) require the decreased sales manufac-
turer to provide for a further reduction in
the total number of cigarettes sold during
the year involved (beyond that required
under subsection (b)(1)) by an amount equal
to the additional sales allotment provided
for in the contract; and

‘(B) permit the contracting manufacturer
to increase the total number of cigarettes
sold during the year involved by an amount
equal to the additional sales allotment pro-
vided for in the contract.

““(3) ADDITIONAL SALES ALLOTMENT.—In this
subsection, the term ‘additional sales allot-
ment’ means the number of cigarettes by
which the decreased sales manufacturer
agrees to further reduce its sales during the
year involved.

¢“(d) ENFORCEMENT.—

‘(1) IN GENERAL.—A tobacco product manu-
facturer that fails to comply with the re-
quirement of subsection (b) for any year
shall be subject to a penalty in an amount
equal to $2 multiplied by the number of ciga-
rettes by which such manufacturer has failed
to comply with such subsection (b). Amounts
collected under this paragraph shall be used
to carry out paragraph (2).

¢“(2) USE OF AMOUNTS.—

‘‘(A) IMPLEMENTATION COSTS.—Amount col-
lected under paragraph (1) shall be used to
reimburse the Secretary for the costs of im-
plementing the program under this section.

¢“(B) TOBACCO USE COUNTER-ADVERTISING.—

‘(i) ESTABLISHMENT OF CAMPAIGN.—The
Secretary, acting through the Administrator
of the Substance Abuse and Mental Health
Services Administration, shall carry out a
campaign of counter-advertising with re-
spect to tobacco use. The campaign shall
consist of the placement of pro-health adver-
tisements regarding tobacco use on tele-
vision, on radio, in print, on billboards, on
movie trailers, on the Internet, and in other
media.
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‘‘(ii) FUNDING.—If amounts remain avail-
able under paragraph (1) after the Secretary
is fully reimbursed as provided for under sub-
paragraph (A), such amounts shall be used to
carry out the campaign under clause (i).

‘‘(e) PROCEDURES.—The Secretary shall de-
velop procedures for—

‘(1) the submission and verification of cer-
tificates under subsection (a);

‘(2) the administration and verification of
additional cigarette sales allotment con-
tracts under subsection (c); and

‘(3) the imposition of penalties under sub-
section (d).”.

SA 1261. Mr. BURR submitted an
amendment intended to be proposed by
him to the bill H.R. 1256, to protect the
public health by providing the Food
and Drug Administration with certain
authority to regulate tobacco products,
to amend title 5, United States Code,
to make certain modifications in the
Thrift Savings Plan, the Civil Service
Retirement System, and the Federal
Employees’ Retirement System, and
for other purposes; which was ordered
to lie on the table; as follows:

In section 903(a)(2) of the Federal Food
Drug, and Cosmetic Act (as added by section
101), strike subparagraph (C).

SA 1262. Mr. BURR submitted an
amendment intended to be proposed by
him to the bill H.R. 1256, to protect the
public health by providing the Food
and Drug Administration with certain
authority to regulate tobacco products,
to amend title 5, United States Code,
to make certain modifications in the
Thrift Savings Plan, the Civil Service
Retirement System, and the Federal
Employees’ Retirement System, and
for other purposes; which was ordered
to lie on the table; as follows:

In section 102(a) of division A, strike para-
graph (2) and insert the following:

(2) ADVERTISING IN GENERAL.—Beginning on
the date that is 1 year from date of enact-
ment of this Act, the advertisement of to-
bacco products, through any form of media,
shall be prohibited.

SA 1263. Mr. BURR submitted an
amendment intended to be proposed by
him to the bill H.R. 1256, to protect the
public health by providing the Food
and Drug Administration with certain
authority to regulate tobacco products,
to amend title 5, United States Code,
to make certain modifications in the
Thrift Savings Plan, the Civil Service
Retirement System, and the Federal
Employees’ Retirement System, and
for other purposes; which was ordered
to lie on the table; as follows:

In section 900 of the Federal Food Drug,
and Cosmetic Act (as added by section 101),
strike paragraph (16) and insert the fol-
lowing:

“(16) SMALL TOBACCO PRODUCT MANUFAC-
TURER.—The term ‘small tobacco product
manufacturer’ means a tobacco product
manufacturer whose share, expressed as a
percentage, of the total number of individual
cigarettes sold in the United States, the Dis-
trict of Columbia, and Puerto Rico during
the calendar year at issue, as measured by
excise taxes collected by the Federal Govern-
ment, and, in the case of cigarettes sold in
Puerto Rico, by arbitrios de cigarillos col-
lected by the Puerto Rico taxing authority,
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is less than 10 percent. For purposes of calcu-
lating the share under this paragraph, 0.09
ounces of ‘roll your own’ tobacco shall con-
stitute one individual cigarette. With re-
spect to a tobacco product manufacturer
that sells tobacco products others than ciga-
rettes and does not also sell cigarettes, the
term ‘small tobacco product manufacturer’
means a tobacco product manufacturer that
employs fewer than 350 employees.”.

SA 1264. Mr. BURR submitted an
amendment intended to be proposed by
him to the bill H.R. 1256, to protect the
public health by providing the Food
and Drug Administration with certain
authority to regulate tobacco products,
to amend title 5, United States Code,
to make certain modifications in the
Thrift Savings Plan, the Civil Service
Retirement System, and the Federal
Employees’ Retirement System, and
for other purposes; which was ordered
to lie on the table; as follows:

In section 102(a)(2), insert after subpara-
graph (D) the following:

‘“(B) strike ‘and in paragraph (b)(2) of this
section’ from section 897.14(b)(1), and strike
section 897.14(b)(2);.

SA 1265. Mr. ALEXANDER (for him-
self, Mr. VITTER, Mr. CORNYN, Mr.
ISAKSON, and Mr. ROBERTS) submitted
an amendment intended to be proposed
by him to the bill H.R. 1256, to protect
the public health by providing the
Food and Drug Administration with
certain authority to regulate tobacco
products, to amend title 5, United
States Code, to make certain modifica-
tions in the Thrift Savings Plan, the
Civil Service Retirement System, and
the Federal Employees’ Retirement
System, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the appropriate place, insert the fol-
lowing:
SEC.

. RESTRICTIONS ON TARP EXPENDI-
TURES FOR AUTOMOBILE MANUFAC-
TURERS; FIDUCIARY DUTY TO TAX-
PAYERS; REQUIRED ISSUANCE OF
COMMON STOCK TO TAXPAYERS.

(a) SHORT TITLE.—This section may be
cited as the ‘““‘Auto Stock for Every Taxpayer
Act”.

(b) PROHIBITION ON FURTHER TARP
FUNDS.—Notwithstanding any provision of
the Emergency Economic Stabilization Act
of 2008 (Public Law 110-434), or any other pro-
vision of law, the Secretary may not expend
or obligate any funds made available under
that Act on or after the date of enactment of
this Act with respect to any designated auto-
mobile manufacturer.

(¢) FIDUCIARY DUTY TO SHAREHOLDERS.—
With respect to any designated automobile
manufacturer, the Secretary, and the des-
ignee of the Secretary who is responsible for
the exercise of shareholder voting rights
with respect to a designated automobile
manufacturer pursuant to assistance pro-
vided under the Emergency Economic Sta-
bilization Act of 2008, shall have a fiduciary
duty to the American taxpayer for the maxi-
mization of the return on the investment of
the taxpayer under that Act, in the same
manner, and to the same extent that any di-
rector of an issuer of securities has with re-
spect to its shareholders under the securities
laws and all applicable provisions of State
law.

(d) REQUIRED ISSUANCE OF COMMON STOCK
TO ELIGIBLE TAXPAYERS.—Not later than 1
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yvear after the emergence of any designated
automobile manufacturer from bankruptcy
protection described in subsection (£f)(1)(B),
the Secretary shall issue a certificate of
common stock to each eligible taxpayer,
which shall represent such taxpayer’s share
of the aggregate common stock holdings of
the United States Government in the des-
ignated automobile manufacturer on such
date.

(e) CIVIL ACTIONS AUTHORIZED.—A person
who is aggrieved of a violation of the fidu-
ciary duty established under subsection (c)
may bring a civil action in an appropriate
United States district court to obtain in-
junctive or other equitable relief relating to
the violation.

(f) DEFINITIONS.—As used in this section—

(1) the term ‘‘designated automobile manu-
facturer’” means an entity organized under
the laws of a State, the primary business of
which is the manufacture of automobiles,
and any affiliate thereof, if such automobile
manufacturer—

(A) has received funds under the Emer-
gency Economic Stabilization Act of 2008
(Public Law 110-434), or funds were obligated
under that Act, before the date of enactment
of this Act; and

(B) has filed for bankruptcy protection
under chapter 11 of title 11, United States
Code, during the 90-day period preceding the
date of enactment of this Act;

(2) the term ‘‘eligible taxpayer’”’ means any
individual taxpayer who filed a Federal tax-
able return for taxable year 2008 (including
any joint return) not later than the due date
for such return (including any extension);

(3) the term ‘‘Secretary’ means the Sec-
retary of the Treasury or the designee of the
Secretary; and

(4) the terms ‘‘director’’, ‘‘issuer’’, ‘‘securi-
ties’’, and ‘‘securities laws” have the same
meanings as in section 3 of the Securities
Exchange Act of 1934 (15 U.S.C. 78c).

SA 1266. Mr. ENSIGN submitted an
amendment intended to be proposed to
amendment SA 1247 proposed by Mr.
DopD to the bill H.R. 1256, to protect
the public health by providing the
Food and Drug Administration with
certain authority to regulate tobacco
products, to amend title 5, United
States Code, to make certain modifica-
tions in the Thrift Savings Plan, the
Civil Service Retirement System, and
the Federal Employees’ Retirement
System, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the appropriate place, insert the fol-
lowing:

SEC. . HEALTHY BEHAVIOR INCENTIVE PRO-
GRAMS.

(a) MEDICAID STATE PLAN AMENDMENT.—
Section 1902 of the Social Security Act (42
U.S.C. 1396a) is amended—

(1) in subsection (a)—

(A) in paragraph (72), by striking ‘“‘and” at
the end;

(B) in paragraph (73), by striking the pe-
riod at the end and inserting ‘‘; and’’; and

(C) by inserting after paragraph (73), the
following new paragraph:

“(74) provide that, not later than October
1, 2011, the State shall provide assurances to
the Secretary that the State has in effect a
program described in subsection (gg) to re-
ward and encourage individuals determined
to be eligible for medical assistance under
the plan to reduce or eliminate their use of
tobacco products.’’; and

(2) by adding at the end the following new
subsection:
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‘“(gg)(1) For purposes of subsection (a)(74),
a program described in this subsection is a
program under which the State—

““(A) provides incentives to reward individ-
uals determined to be eligible for medical as-
sistance under the State plan who agree to
participate in the program and successfully
refrain from tobacco use;

‘(B) notwithstanding any other provision
of this title, may elect with respect to indi-
viduals determined to be eligible for medical
assistance under the State plan who have at-
tained age 19 but not attained age 65, to con-
dition the individual’s enrollment in the
State plan on participating in the program;

‘(C) notwithstanding any other provision
of this title, may elect to vary the amount,
duration, or scope of the medical assistance
provided under the State plan, or to impose
cost-sharing without regard to sections 1916
or 1916A, in such manner as the State deter-
mines is likely to be effective in reducing
the use of tobacco products by individuals el-
igible for medical assistance under the State
plan; and

‘(D) agrees to provide the Secretary with
such information as the Secretary requires
for purposes of producing the State rankings
required under paragraph (2).

‘(2) Not later than December 31, 2012, the
Secretary shall rank the States with respect
to their efforts to reduce the use of tobacco
products among individuals who have been
determined to be eligible for medical assist-
ance under State plans under this title and
among individuals who have been deter-
mined to be eligible for child health assist-
ance or other health benefits under a State
child health plan under title XXI.”.

(b) APPLICATION TO THE STATE CHILDREN’S
HEALTH INSURANCE PROGRAM.—Section
2107(e)(1) of the Social Security Act (42
U.S.C. 1397gg(e)(1)) is amended—

(1) by redesignating subparagraphs (D)
through (L) as subparagraphs (E) through
(M), respectively; and

(2) by inserting after subparagraph (C) the
following new subparagraph:

‘(D) Section 1902(a)(74) (relating to an in-
centive program for the reduction or elimi-
nation of the use of tobacco products).”.

(¢) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as provided in
paragraph (2), the amendments made by this
section take effect on October 1, 2009.

(2) EXTENSION OF EFFECTIVE DATE FOR
STATE LAW AMENDMENT.—In the case of a
State plan under title XIX or a State child
health plan under XXI of the Social Security
Act, which the Secretary of Health and
Human Services determines requires State
legislation in order for the plan to meet the
additional requirements imposed by the
amendments made by this section, the State
plan shall not be regarded as failing to com-
ply with the requirements of such title sole-
ly on the basis of its failure to meet these
additional requirements before the first day
of the first calendar quarter beginning after
the close of the first regular session of the
State legislature that begins after the date
of enactment of this Act. For purposes of the
previous sentence, in the case of a State that
has a 2-year legislative session, each year of
the session is considered to be a separate
regular session of the State legislature.

SA 1267. Mr. CHAMBLISS (for him-
self and Mr. ROBERTS) submitted an
amendment intended to be proposed by
him to the bill H.R. 1256, to protect the
public health by providing the Food
and Drug Administration with certain
authority to regulate tobacco products,
to amend title 5, United States Code,
to make certain modifications in the
Thrift Savings Plan, the Civil Service
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Retirement System, and the Federal
Employees’ Retirement System, and
for other purposes; which was ordered
to lie on the table; as follows:

At the end of section 907 of the Federal
Food, Drug, and Cosmetic Act (as added by
section 101(b)(3) of title I of division A), add
the following:

‘“(f) PESTICIDES.—Nothing in this section
affects the authority of the Administrator of
the Environmental Protection Agency to
regulate pesticides under the Federal Insec-
ticide, Fungicide, and Rodenticide Act (7
U.S.C. 136 et seq.).”.

SA 1268. Mr. CHAMBLISS (for him-
self and Mr. ROBERTS) submitted an
amendment intended to be proposed by
him to the bill H.R. 1256, to protect the
public health by providing the Food
and Drug Administration with certain
authority to regulate tobacco products,
to amend title 5, United States Code,
to make certain modifications in the
Thrift Savings Plan, the Civil Service
Retirement System, and the Federal
Employees’ Retirement System, and
for other purposes; which was ordered
to lie on the table; as follows:

At the end of chapter IX of the Federal
Food, Drug, and Cosmetic Act (as added by
section 101(b)(3) of title I of division A), add
the following:

“SEC. 920. PESTICIDES.

““Nothing in this chapter affects the au-
thority of the Administrator of the Environ-
mental Protection Agency to regulate pes-
ticides under the Federal Insecticide, Fun-
gicide, and Rodenticide Act (7 U.S.C. 136 et
seq.).”’.

SA 1269. Mr. BAYH (for himself, Ms.
MURKOWSKI, Mr. BURRIS, Mr.
LIEBERMAN, Mr. WARNER, Mr. WEBB,
Mr. NELSON of Nebraska, and Mr.
BEGICH) submitted an amendment in-
tended to be proposed by him to the
bill H.R. 1256, to protect the public
health by providing the Food and Drug
Administration with certain authority
to regulate tobacco products, to amend
title 5, United States Code, to make
certain modifications in the Thrift
Savings Plan, the Civil Service Retire-
ment System, and the Federal Employ-
ees’ Retirement System, and for other
purposes; which was ordered to lie on
the table; as follows:

At the end of the bill, add the following:
DIVISION —NURSE FACULTY LOAN
REPAYMENT PROGRAM

SEC. 1. SHORT TITLE.

This division may be cited as the ‘‘Nurses’
Higher Education and Loan Repayment Act
of 2009°.

SEC. 2. FINDINGS.

The Congress finds the following:

(1) The Health Resources and Services Ad-
ministration estimates there is currently a
shortage of more than 200,000 registered
nurses nationwide and projects the shortage
will grow to more than 1,000,000 nurses by
2020, 36 percent less than needed to meet de-
mand for nursing care.

(2) The shortage of qualified nursing fac-
ulty is the primary factor driving the inabil-
ity of nursing schools to graduate more reg-
istered nurses to meet the Nation’s growing
workforce demand.

(3) There continues to be strong interest on
the part of young Americans to enter the
nursing field. The National League for Nurs-
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ing estimates that 88,000 qualified applica-
tions, or 1 out of every 3 submitted to basic
registered nurse programs in 2006, were re-
jected due to lack of capacity.

(4) The American Association of Colleges
of Nursing (in this section referred to as the
““AACN”’) estimates that 49,948 applicants
were turned away specifically from bacca-
laureate and graduate schools of nursing in
2008 and over 70 percent of the schools re-
sponding to the AACN survey reported a lack
of nurse faculty as the number 1 reason for
turning away qualified applicants. Likewise,
nearly 70 percent of the associate’s degree
registered nurse programs responding to the
most recent American Association of Com-
munity Colleges Nursing Survey reported a
lack of faculty to teach as the number 1 rea-
son for turning away qualified applicants.

(5) Large numbers of faculty members at
schools of nursing in the United States are
nearing retirement. According to the AACN,
the average age of a nurse faculty member is
55 years old and the average age at retire-
ment is 62.

(6) The current nationwide nurse faculty
vacancy rate is estimated to be as high as 7.6
percent, including 814 vacant positions at
schools of nursing offering baccalaureate and
advanced degrees and, in 2006, as many as 880
in associate’s degree programs.

(7) Market forces have created disincen-
tives for individuals qualified to become
nurse educators from pursing this career.
The average annual salary for an associate
professor of nursing with a master’s degree is
nearly 20 percent less than the average sal-
ary for a nurse practitioner with a master’s
degree, according to the 2007 salary survey
by the journal ADVANCE for Nurse Practi-
tioners.

(8) The most recent Health Resources and
Services Administration survey data indi-
cates that from a total of more than 2,000,000
registered nurses, only 143,113 registered
nurses with a bachelor’s degree and only
51,318 registered nurses with an associate’s
degree have continued their education to
earn a master’s degree in the science of nurs-
ing, the minimum credential necessary to
teach in all types of registered nurse pro-
grams. The majority of these graduates do
not become nurse educators.

(9) Current Federal incentive programs to
encourage nurses to become educators are
inadequate and inaccessible for many inter-
ested nurses.

(10) A broad incentive program must be
available to willing and qualified nurses that
will provide financial support and encourage
them to pursue and maintain a career in
nursing education.

SEC. 3. NURSE FACULTY LOAN REPAYMENT PRO-
GRAM.

Part E of title VIII of the Public Health
Service Act (42 U.S.C. 297a et seq.) is amend-
ed by inserting after section 846A the fol-
lowing new section:

“SEC. 846B. NURSE FACULTY LOAN REPAYMENT
PROGRAM.

‘“(a) ESTABLISHMENT.—The Secretary, act-
ing through the Administrator of the Health
Resources and Services Administration, may
enter into an agreement with eligible indi-
viduals for the repayment of education
loans, in accordance with this section, to in-
crease the number of qualified nursing fac-
ulty.

‘““(b) AGREEMENTS.—Each agreement en-
tered into under subsection (a) shall require
that the eligible individual shall serve as a
full-time member of the faculty of an accred-
ited school of nursing for a total period, in
the aggregate, of at least 4 years during the
6-year period beginning on the later of—

‘(1) the date on which the individual re-
ceives a master’s or doctorate nursing degree
from an accredited school of nursing; or
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‘(2) the date on which the individual en-
ters into an agreement under subsection (a).

‘‘(c) AGREEMENT PROVISIONS.—Agreements
entered into pursuant to subsection (a) shall
be entered into on such terms and conditions
as the Secretary may determine, except
that—

‘(1) not more than 300 days after the date
on which the 6-year period described under
subsection (b) begins, but in no case before
the individual starts as a full-time member
of the faculty of an accredited school of
nursing, the Secretary shall begin making
payments, for and on behalf of that indi-
vidual, on the outstanding principal of, and
interest on, any loan the individual obtained
to pay for such degree;

‘(2) for an individual who has completed a
master’s degree in nursing—

“(A) payments may not exceed $10,000 per
calendar year; and

‘“(B) total payments may not exceed
$40,000; and

“(3) for an individual who has completed a
doctorate degree in nursing—

“(A) payments may not exceed $20,000 per
calendar year; and

‘“(B) total payments may not exceed
$80,000.

‘‘(d) BREACH OF AGREEMENT.—

‘(1) IN GENERAL.—In the case of any agree-
ment made under subsection (a), the indi-
vidual is liable to the Federal Government
for the total amount paid by the Secretary
under such agreement, and for interest on
such amount at the maximum legal pre-
vailing rate, if the individual fails to meet
the agreement terms required under sub-
section (b).

¢(2) WAIVER OR SUSPENSION OF LIABILITY.—
In the case of an individual making an agree-
ment for purposes of paragraph (1), the Sec-
retary shall provide for the waiver or suspen-
sion of liability under such paragraph if com-
pliance by the individual with the agreement
involved is impossible or would involve ex-
treme hardship to the individual or if en-
forcement of the agreement with respect to
the individual would be unconscionable.

‘“(3) DATE CERTAIN FOR RECOVERY.—Subject
to paragraph (2), any amount that the Fed-
eral Government is entitled to recover under
paragraph (1) shall be paid to the United
States not later than the expiration of the 3-
year period beginning on the date the United
States becomes so entitled.

‘“(4) AVAILABILITY.—Amounts recovered
under paragraph (1) shall be available to the
Secretary for making loan repayments under
this section and shall remain available for
such purpose until expended.

‘“(e) ELIGIBLE INDIVIDUAL DEFINED.—For
purposes of this section, the term ‘eligible
individual’ means an individual who—

‘(1) is a United States citizen, national, or
lawful permanent resident;

‘(2) holds an unencumbered license as a
registered nurse; and

‘“(3) has either already completed a mas-
ter’s or doctorate nursing program at an ac-
credited school of nursing or is currently en-
rolled on a full-time or part-time basis in
such a program.

“(f) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary such sums as may be nec-
essary for each of fiscal years 2010 through
2014 to carry out this Act. Such sums shall
remain available until expended.

‘‘(g) SUNSET.—The provisions of this sec-
tion shall terminate on December 31, 2020.”.

SA 1270. Mr. CORKER submitted an
amendment intended to be proposed by
him to the bill H.R. 1256, to protect the
public health by providing the Food
and Drug Administration with certain
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authority to regulate tobacco products,
to amend title 5, United States Code,
to make certain modifications in the
Thrift Savings Plan, the Civil Service
Retirement System, and the Federal
Employees’ Retirement System, and
for other purposes; which was ordered
to lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . REIMBURSEMENT OF AUTOMOBILE
DISTRIBUTORS.
(a) IN GENERAL.—Notwithstanding any

other provision of law, any funds provided by
the United States Government, or any agen-
cy, department, or subdivision thereof, to an
automobile manufacturer or a distributor
thereof as credit, loans, financing, advances,
or by any other agreement in connection
with such automobile manufacturer’s or dis-
tributor’s proceeding as a debtor under title
11, United States Code, shall be conditioned
upon use of such funds to fully reimburse all
dealers of such automobile manufacturer or
manufacturer’s distributor for—

(1) the cost incurred by such dealers in ac-
quisition of all parts and inventory in the
dealer’s possession as of the date on which
the proceeding under title 11, United States
Code, by or against the automobile manufac-
turer or manufacturer’s distributor is com-
menced, on the same basis as if the dealers
were terminating pursuant to existing fran-
chise agreements or dealer agreements; and

(2) all other obligations owed by such auto-
mobile manufacturer or manufacturer’s dis-
tributor under any other agreement between
the dealers and the automobile manufacturer
or manufacturer’s distributor, including,
without limitation, franchise agreement or
dealer agreements.

(b) INCLUSION IN TERMS.—Any note, secu-
rity agreement, loan agreement, or other
agreement between an automobile manufac-
turer or manufacturer’s distributor and the
Government (or any agency, department, or
subdivision thereof) shall expressly provide
for the use of such funds as required by this
section. A bankruptcy court may not author-
ize the automobile manufacturer or manu-
facturer’s distributor to obtain credit under
section 364 of title 11, United States Code,
unless the credit agreement or agreements
expressly provided for the use of funds as re-
quired by this section.

(c) EFFECTIVENESS OF REJECTION.—Not-
withstanding any other provision of law, any
rejection by an automobile manufacturer or
manufacturer’s distributor that is a debtor
in a proceeding under title 11, United States
Code, of a franchise agreement or dealer
agreement pursuant to section 365 of that
title, shall not be effective until at least 180
days after the date on which such rejection
is otherwise approved by a bankruptcy court.

SA 1271. Mr. KOHL (for himself, Ms.
SNOWE, and Mrs. GILLIBRAND) sub-
mitted an amendment intended to be
proposed by him to the bill H.R. 1256,
to protect the public health by pro-
viding the Food and Drug Administra-
tion with certain authority to regulate
tobacco products, to amend title 5,
United States Code, to make certain
modifications in the Thrift Savings
Plan, the Civil Service Retirement
System, and the Federal Employees’
Retirement System, and for other pur-
poses; which was ordered to lie on the
table; as follows:

At the end of division A, add the following:

CONGRESSIONAL RECORD — SENATE

TITLE —PREVENT ALL CIGARETTE
TRAFFICKING ACT
SEC.  01. SHORT TITLE; PURPOSES.

(a) SHORT TITLE.—This title may be cited
as the ‘“‘Prevent All Cigarette Trafficking
Act of 2009 or “PACT Act”.

(b) PURPOSES.—It is the purpose of this
title to—

(1) require Internet and other remote sell-
ers of cigarettes and smokeless tobacco to
comply with the same laws that apply to
law-abiding tobacco retailers;

(2) create strong disincentives to illegal
smuggling of tobacco products;

(3) provide government enforcement offi-
cials with more effective enforcement tools
to combat tobacco smuggling;

(4) make it more difficult for cigarette and
smokeless tobacco traffickers to engage in
and profit from their illegal activities;

(6) increase collections of Federal, State,
and local excise taxes on cigarettes and
smokeless tobacco; and

(6) prevent and reduce youth access to in-
expensive cigarettes and smokeless tobacco
through illegal Internet or contraband sales.
SEC.  02. COLLECTION OF STATE CIGARETTE

AND SMOKELESS TOBACCO TAXES.

(a) DEFINITIONS.—The Act of October 19,
1949 (15 U.S.C. 375 et seq.; commonly referred
to as the ‘“‘Jenkins Act’’) (referred to in this
title as the ‘“‘Jenkins Act’), is amended by
striking the first section and inserting the
following:

“SECTION 1. DEFINITIONS; RULE OF CONSTRUC-
TION.

‘‘(a) DEFINITIONS.—As used in this Act, the
following definitions apply:

‘(1) ATTORNEY GENERAL.—The term ‘attor-
ney general’, with respect to a State, means
the attorney general or other chief law en-
forcement officer of the State.

““(2) CIGARETTE.—

‘“(A) IN GENERAL.—The term ‘cigarette’—

‘(i) has the meaning given that term in
section 2341 of title 18, United States Code;
and

‘‘(ii) includes roll-your-own tobacco (as de-
fined in section 5702 of the Internal Revenue
Code of 1986).

‘(B) EXCEPTION.—The term ‘cigarette’ does
not include a cigar (as defined in section 5702
of the Internal Revenue Code of 1986).

‘(3) COMMON CARRIER.—The term ‘common
carrier’ means any person (other than a local
messenger service or the United States Post-
al Service) that holds itself out to the gen-
eral public as a provider for hire of the trans-
portation by water, land, or air of merchan-
dise (regardless of whether the person actu-
ally operates the vessel, vehicle, or aircraft
by which the transportation is provided) be-
tween a port or place and a port or place in
the United States.

‘“(4) CONSUMER.—The term ‘consumer’—

‘“(A) means any person that purchases
cigarettes or smokeless tobacco; and

‘“(B) does not include any person lawfully
operating as a manufacturer, distributor,
wholesaler, or retailer of cigarettes or
smokeless tobacco.

‘“(5) DELIVERY SALE.—The term ‘delivery
sale’ means any sale of cigarettes or smoke-
less tobacco to a consumer if—

‘“(A) the consumer submits the order for
the sale by means of a telephone or other
method of voice transmission, the mails, or
the Internet or other online service, or the
seller is otherwise not in the physical pres-
ence of the buyer when the request for pur-
chase or order is made; or

““(B) the cigarettes or smokeless tobacco
are delivered to the buyer by common car-
rier, private delivery service, or other meth-
od of remote delivery, or the seller is not in
the physical presence of the buyer when the
buyer obtains possession of the cigarettes or
smokeless tobacco.
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‘‘(6) DELIVERY SELLER.—The term ‘delivery
seller’ means a person who makes a delivery
sale.

“(7) INDIAN COUNTRY.—The term
country’—

‘“(A) has the meaning given that term in
section 11561 of title 18, United States Code,
except that within the State of Alaska that
term applies only to the Metlakatla Indian
Community, Annette Island Reserve; and

‘(B) includes any other land held by the
United States in trust or restricted status
for one or more Indian tribes.

¢‘(8) INDIAN TRIBE.—The term ‘Indian tribe’,
‘tribe’, or ‘tribal’ refers to an Indian tribe as
defined in section 4(e) of the Indian Self-De-
termination and Education Assistance Act
(256 U.S.C. 450b(e)) or as listed pursuant to
section 104 of the Federally Recognized In-
dian Tribe List Act of 1994 (25 U.S.C. 479a-1).

‘(9) INTERSTATE COMMERCE.—The term
‘interstate commerce’ means commerce be-
tween a State and any place outside the
State, commerce between a State and any
Indian country in the State, or commerce be-
tween points in the same State but through
any place outside the State or through any
Indian country.

‘‘(10) PERSON.—The term ‘person’ means an
individual, corporation, company, associa-
tion, firm, partnership, society, State gov-
ernment, local government, Indian tribal
government, governmental organization of
such a government, or joint stock company.

‘(11) STATE.—The term ‘State’ means each
of the several States of the United States,
the District of Columbia, the Commonwealth
of Puerto Rico, or any territory or posses-
sion of the United States.

‘(12) SMOKELESS TOBACCO.—The term
‘smokeless tobacco’ means any finely cut,
ground, powdered, or leaf tobacco, or other
product containing tobacco, that is intended
to be placed in the oral or nasal cavity or
otherwise consumed without being com-
busted.

¢(13) TOBACCO TAX ADMINISTRATOR.—The
term ‘tobacco tax administrator’ means the
State, local, or tribal official duly author-
ized to collect the tobacco tax or administer
the tax law of a State, locality, or tribe, re-
spectively.

‘“(14) USE.—The term ‘use’ includes the
consumption, storage, handling, or disposal
of cigarettes or smokeless tobacco.

““(b) RULE OF CONSTRUCTION.—For purposes
of this Act, a sale, shipment, or transfer of
cigarettes or smokeless tobacco that is made
in interstate commerce, as defined herein,
shall be deemed to have been made into the
State, place, or locality in which such ciga-
rettes or smokeless tobacco are delivered.” .

(b) REPORTS TO STATE TOBACCO TAX ADMIN-
ISTRATORS.—Section 2 of the Jenkins Act (15
U.S.C. 376) is amended—

(1) by striking ‘‘cigarettes’ each place it
appears and inserting ‘‘cigarettes or smoke-
less tobacco’’;

(2) in subsection (a)—

(A) in the matter preceding paragraph (1)—

(i) by inserting ‘‘CONTENTS.—’ after ‘‘(a)’’;

(ii) by striking ‘‘or transfers’” and insert-
ing ¢, transfers, or ships’’;

(iii) by inserting ¢, locality, or Indian
country of an Indian tribe’ after ‘‘a State’’;

(iv) by striking ‘‘to other than a dis-
tributor licensed by or located in such
State,”’; and

(v) by striking ‘“‘or transfer and shipment”’
and inserting ‘¢, transfer, or shipment’’;

(B) in paragraph (1)—

(i) by striking ‘“‘with the tobacco tax ad-
ministrator of the State” and inserting
“with the Attorney General of the United
States and with the tobacco tax administra-
tors of the State and place’’; and

(ii) by striking ‘‘; and” and inserting the
following: ‘‘, as well as telephone numbers

‘Indian
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for each place of business, a principal elec-
tronic mail address, any website addresses,
and the name, address, and telephone num-
ber of an agent in the State authorized to ac-
cept service on behalf of the person;’’;

(C) in paragraph (2), by striking ‘‘and the
quantity thereof.” and inserting ‘‘the quan-
tity thereof, and the name, address, and
phone number of the person delivering the
shipment to the recipient on behalf of the de-
livery seller, with all invoice or memoranda
information relating to specific customers to
be organized by city or town and by zip code;
and’’; and

(D) by adding at the end the following:

“(3) with respect to each memorandum or
invoice filed with a State under paragraph
(2), also file copies of the memorandum or in-
voice with the tobacco tax administrators
and chief law enforcement officers of the
local governments and Indian tribes oper-
ating within the borders of the State that
apply their own local or tribal taxes on ciga-
rettes or smokeless tobacco.”’;

(3) in subsection (b)—

(A) by inserting
DENCE.—” after ““(b)’’;

(B) by striking ‘(1) that” and inserting
“that’’; and

(C) by striking ‘‘, and (2)”’ and all that fol-
lows and inserting a period; and

(4) by adding at the end the following:

‘“(c) USE OF INFORMATION.—A tobacco tax
administrator or chief law enforcement offi-
cer who receives a memorandum or invoice
under paragraph (2) or (3) of subsection (a)
shall use the memorandum or invoice solely
for the purposes of the enforcement of this
Act and the collection of any taxes owed on
related sales of cigarettes and smokeless to-
bacco, and shall keep confidential any per-
sonal information in the memorandum or in-
voice except as required for such purposes.”.

(¢) REQUIREMENTS FOR DELIVERY SALES.—
The Jenkins Act is amended by inserting
after section 2 the following:

“SEC. 2A. DELIVERY SALES.

‘‘(a) IN GENERAL.—With respect to delivery
sales into a specific State and place, each de-
livery seller shall comply with—

‘(1) the shipping requirements set forth in
subsection (b);

‘“(2) the recordkeeping requirements set
forth in subsection (c);

‘“(3) all State, local, tribal, and other laws
generally applicable to sales of cigarettes or
smokeless tobacco as if the delivery sales oc-
curred entirely within the specific State and
place, including laws imposing—

“‘(A) excise taxes;

‘(B) licensing and tax-stamping require-
ments;

“(C) restrictions on sales to minors; and

‘(D) other payment obligations or legal re-
quirements relating to the sale, distribution,
or delivery of cigarettes or smokeless to-
bacco; and

‘“(4) the tax collection requirements set
forth in subsection (d).

““(b) SHIPPING AND PACKAGING.—

‘(1 REQUIRED STATEMENT.—For any ship-
ping package containing cigarettes or
smokeless tobacco, the delivery seller shall
include on the bill of lading, if any, and on
the outside of the shipping package, on the
same surface as the delivery address, a clear
and conspicuous statement providing as fol-
lows: ‘CIGARETTES/SMOKELESS TO-
BACCO: FEDERAL LAW REQUIRES THE
PAYMENT OF ALL APPLICABLE EXCISE
TAXES, AND COMPLIANCE WITH APPLI-
CABLE LICENSING AND TAX-STAMPING
OBLIGATIONS’.

‘“(2) FAILURE TO LABEL.—Any shipping
package described in paragraph (1) that is
not labeled in accordance with that para-
graph shall be treated as nondeliverable

“PRESUMPTIVE EVI-
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matter by a common carrier or other deliv-
ery service, if the common carrier or other
delivery service knows or should know the
package contains cigarettes or smokeless to-
bacco. If a common carrier or other delivery
service believes a package is being submitted
for delivery in violation of paragraph (1), it
may require the person submitting the pack-
age for delivery to establish that it is not
being sent in violation of paragraph (1) be-
fore accepting the package for delivery.
Nothing in this paragraph shall require the
common carrier or other delivery service to
open any package to determine its contents.

““(3) WEIGHT RESTRICTION.—A delivery seller
shall not sell, offer for sale, deliver, or cause
to be delivered in any single sale or single
delivery any cigarettes or smokeless tobacco
weighing more than 10 pounds.

““(4) AGE VERIFICATION.—

‘“(A) IN GENERAL.—A delivery seller who
mails or ships tobacco products—

‘“(i) shall not sell, deliver, or cause to be
delivered any tobacco products to a person
under the minimum age required for the
legal sale or purchase of tobacco products, as
determined by the applicable law at the
place of delivery;

‘‘(i1) shall use a method of mailing or ship-
ping that requires—

‘“(I) the purchaser placing the delivery sale
order, or an adult who is at least the min-
imum age required for the legal sale or pur-
chase of tobacco products, as determined by
the applicable law at the place of delivery, to
sign to accept delivery of the shipping con-
tainer at the delivery address; and

‘(IT) the person who signs to accept deliv-
ery of the shipping container to provide
proof, in the form of a valid, government-
issued identification bearing a photograph of
the individual, that the person is at least the
minimum age required for the legal sale or
purchase of tobacco products, as determined
by the applicable law at the place of deliv-
ery; and

‘‘(iii) shall not accept a delivery sale order
from a person without—

‘“(I) obtaining the full name, birth date,
and residential address of that person; and

“(II) verifying the information provided in
subclause (I), through the use of a commer-
cially available database or aggregate of
databases, consisting primarily of data from
government sources, that are regularly used
by government and businesses for the pur-
pose of age and identity verification and au-
thentication, to ensure that the purchaser is
at least the minimum age required for the
legal sale or purchase of tobacco products, as
determined by the applicable law at the
place of delivery.

‘(B) LIMITATION.—No database being used
for age and identity verification under sub-
paragraph (A)(iii) shall be in the possession
or under the control of the delivery seller, or
be subject to any changes or supplemen-
tation by the delivery seller.

““(c) RECORDS.—

‘(1) IN GENERAL.—Each delivery seller
shall keep a record of any delivery sale, in-
cluding all of the information described in
section 2(a)(2), organized by the State, and
within the State, by the city or town and by
zip code, into which the delivery sale is so
made.

‘“(2) RECORD RETENTION.—Records of a de-
livery sale shall be kept as described in para-
graph (1) until the end of the 4th full cal-
endar year that begins after the date of the
delivery sale.

‘“(3) ACCESS FOR OFFICIALS.—Records kept
under paragraph (1) shall be made available
to tobacco tax administrators of the States,
to local governments and Indian tribes that
apply local or tribal taxes on cigarettes or
smokeless tobacco, to the attorneys general
of the States, to the chief law enforcement
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officers of the local governments and Indian
tribes, and to the Attorney General of the
United States in order to ensure the compli-
ance of persons making delivery sales with
the requirements of this Act.

‘“(d) DELIVERY.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), no delivery seller may sell or
deliver to any consumer, or tender to any
common carrier or other delivery service,
any cigarettes or smokeless tobacco pursu-
ant to a delivery sale unless, in advance of
the sale, delivery, or tender—

‘““(A) any cigarette or smokeless tobacco
excise tax that is imposed by the State in
which the cigarettes or smokeless tobacco
are to be delivered has been paid to the
State;

‘“(B) any cigarette or smokeless tobacco
excise tax that is imposed by the local gov-
ernment of the place in which the cigarettes
or smokeless tobacco are to be delivered has
been paid to the local government; and

‘(C) any required stamps or other indicia
that the excise tax has been paid are prop-
erly affixed or applied to the cigarettes or
smokeless tobacco.

‘(2) EXCEPTION.—Paragraph (1) does not
apply to a delivery sale of smokeless tobacco
if the law of the State or local government of
the place where the smokeless tobacco is to
be delivered requires or otherwise provides
that delivery sellers collect the excise tax
from the consumer and remit the excise tax
to the State or local government, and the de-
livery seller complies with the requirement.

““(e) L1ST OF UNREGISTERED OR NONCOMPLI-
ANT DELIVERY SELLERS.—

‘(1) IN GENERAL.—

““(A) INITIAL LIST.—Not later than 90 days
after this subsection goes into effect under
the Prevent All Cigarette Trafficking Act of
2009, the Attorney General of the United
States shall compile a list of delivery sellers
of cigarettes or smokeless tobacco that have
not registered with the Attorney General of
the United States pursuant to section 2(a),
or that are otherwise not in compliance with
this Act, and—

‘(i) distribute the list to—

““(I) the attorney general and tax adminis-
trator of every State;

‘“(II) common carriers and other persons
that deliver small packages to consumers in
interstate commerce, including the United
States Postal Service; and

“(ITII) any other person that the Attorney
General of the United States determines can
promote the effective enforcement of this
Act; and

‘“(ii) publicize and make the list available
to any other person engaged in the business
of interstate deliveries or who delivers ciga-
rettes or smokeless tobacco in or into any
State.

“(B) LIST CONTENTS.—To the extent known,
the Attorney General of the United States
shall include, for each delivery seller on the
list described in subparagraph (A)—

‘(i) all names the delivery seller uses or
has used in the transaction of its business or
on packages delivered to customers;

‘“(ii) all addresses from which the delivery
seller does or has done business, or ships or
has shipped cigarettes or smokeless tobacco;

‘“(iii) the website addresses, primary e-mail
address, and phone number of the delivery
seller; and

‘(iv) any other information that the Attor-
ney General of the United States determines
would facilitate compliance with this sub-
section by recipients of the list.

‘(C) UPDATING.—The Attorney General of
the United States shall update and distribute
the list described in subparagraph (A) at
least once every 4 months, and may dis-
tribute the list and any updates by regular
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mail, electronic mail, or any other reason-
able means, or by providing recipients with
access to the list through a nonpublic
website that the Attorney General of the
United States regularly updates.

‘(D) STATE, LOCAL, OR TRIBAL ADDITIONS.—
The Attorney General of the United States
shall include in the list described in subpara-
graph (A) any noncomplying delivery sellers
identified by any State, local, or tribal gov-
ernment under paragraph (6), and shall dis-
tribute the list to the attorney general or
chief law enforcement official and the tax
administrator of any government submitting
any such information, and to any common
carriers or other persons who deliver small
packages to consumers identified by any
government pursuant to paragraph (6).

‘“(E) ACCURACY AND COMPLETENESS OF LIST
OF NONCOMPLYING DELIVERY SELLERS.—In pre-
paring and revising the list described in sub-
paragraph (A), the Attorney General of the
United States shall—

‘(i) use reasonable procedures to ensure
maximum possible accuracy and complete-
ness of the records and information relied on
for the purpose of determining that a deliv-
ery seller is not in compliance with this Act;

‘‘(ii) not later than 14 days before including
a delivery seller on the list, make a reason-
able attempt to send notice to the delivery
seller by letter, electronic mail, or other
means that the delivery seller is being
placed on the list, which shall cite the rel-
evant provisions of this Act and the specific
reasons for which the delivery seller is being
placed on the list;

‘‘(iii) provide an opportunity to the deliv-
ery seller to challenge placement on the list;

‘‘(iv) investigate each challenge described
in clause (iii) by contacting the relevant
Federal, State, tribal, and local law enforce-
ment officials, and provide the specific find-
ings and results of the investigation to the
delivery seller not later than 30 days after
the date on which the challenge is made; and

‘“(v) if the Attorney General of the United
States determines that the basis for includ-
ing a delivery seller on the list is inaccurate,
based on incomplete information, or cannot
be verified, promptly remove the delivery
seller from the list as appropriate and notify
each appropriate Federal, State, tribal, and
local authority of the determination.

“(F) CONFIDENTIALITY.—The list described
in subparagraph (A) shall be confidential,
and any person receiving the list shall main-
tain the confidentiality of the list and may
deliver the list, for enforcement purposes, to
any government official or to any common
carrier or other person that delivers tobacco
products or small packages to consumers.
Nothing in this section shall prohibit a com-
mon carrier, the United States Postal Serv-
ice, or any other person receiving the list
from discussing with a listed delivery seller
the inclusion of the delivery seller on the list
and the resulting effects on any services re-
quested by the listed delivery seller.

‘(2) PROHIBITION ON DELIVERY.—

‘““(A) IN GENERAL.—Commencing on the
date that is 60 days after the date of the ini-
tial distribution or availability of the list
described in paragraph (1)(A), no person who
receives the list under paragraph (1), and no
person who delivers cigarettes or smokeless
tobacco to consumers, shall knowingly com-
plete, cause to be completed, or complete its
portion of a delivery of any package for any
person whose name and address are on the
list, unless—

‘(i) the person making the delivery knows
or believes in good faith that the item does
not include cigarettes or smokeless tobacco;

‘‘(ii) the delivery is made to a person law-
fully engaged in the business of manufac-
turing, distributing, or selling cigarettes or
smokeless tobacco; or
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‘(iii) the package being delivered weighs
more than 100 pounds and the person making
the delivery does not know or have reason-
able cause to believe that the package con-
tains cigarettes or smokeless tobacco.

‘(B) IMPLEMENTATION OF UPDATES.—Com-
mencing on the date that is 30 days after the
date of the distribution or availability of any
updates or corrections to the list described
in paragraph (1)(A), all recipients and all
common carriers or other persons that de-
liver cigarettes or smokeless tobacco to con-
sumers shall be subject to subparagraph (A)
in regard to the corrections or updates.

““(3) EXEMPTIONS.—

‘““(A) IN GENERAL.—Subsection (b)(2) and
any requirements or restrictions placed di-
rectly on common carriers under this sub-
section, including subparagraphs (A) and (B)
of paragraph (2), shall not apply to a com-
mon carrier that—

‘(i) is subject to a settlement agreement
described in subparagraph (B); or

‘“(ii) if a settlement agreement described in
subparagraph (B) to which the common car-
rier is a party is terminated or otherwise be-
comes inactive, is administering and enforc-
ing policies and practices throughout the
United States that are at least as stringent
as any such agreement.

“(B) SETTLEMENT AGREEMENT.—A settle-
ment agreement described in this subpara-
graph—

‘(i) is a settlement agreement relating to
tobacco product deliveries to consumers; and

‘(ii) includes—

“(I) the Assurance of Discontinuance en-
tered into by the Attorney General of New
York and DHL Holdings USA, Inc. and DHL
Express (USA), Inc. on or about July 1, 2005,
the Assurance of Discontinuance entered
into by the Attorney General of New York
and United Parcel Service, Inc. on or about
October 21, 2005, and the Assurance of Com-
pliance entered into by the Attorney General
of New York and Federal Express Corpora-
tion and FedEx Ground Package Systems,
Inc. on or about February 3, 2006, if each of
those agreements is honored throughout the
United States to block illegal deliveries of
cigarettes or smokeless tobacco to con-
sumers; and

‘“(IT1) any other active agreement between a
common carrier and a State that operates
throughout the United States to ensure that
no deliveries of cigarettes or smokeless to-
bacco shall be made to consumers or ille-
gally operating Internet or mail-order sellers
and that any such deliveries to consumers
shall not be made to minors or without pay-
ment to the States and localities where the
consumers are located of all taxes on the to-
bacco products.

‘‘(4) SHIPMENTS FROM PERSONS ON LIST.—

‘“(A) IN GENERAL.—If a common carrier or
other delivery service delays or interrupts
the delivery of a package in the possession of
the common carrier or delivery service be-
cause the common carrier or delivery service
determines or has reason to believe that the
person ordering the delivery is on a list de-
scribed in paragraph (1)(A) and that clauses
(i), (i), and (iii) of paragraph (2)(A) do not
apply—

‘(i) the person ordering the delivery shall
be obligated to pay—

‘“(I) the common carrier or other delivery
service as if the delivery of the package had
been timely completed; and

‘“(IT) if the package is not deliverable, any
reasonable additional fee or charge levied by
the common carrier or other delivery service
to cover any extra costs and inconvenience
and to serve as a disincentive against such
noncomplying delivery orders; and

‘“(ii) if the package is determined not to be
deliverable, the common carrier or other de-
livery service shall offer to provide the pack-
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age and its contents to a Federal, State, or
local law enforcement agency.

‘(B) RECORDS.—A common carrier or other
delivery service shall maintain, for a period
of 5 years, any records kept in the ordinary
course of business relating to any delivery
interrupted under this paragraph and provide
that information, upon request, to the Attor-
ney General of the United States or to the
attorney general or chief law enforcement
official or tax administrator of any State,
local, or tribal government.

‘(C) CONFIDENTIALITY.—ANy person receiv-
ing records under subparagraph (B) shall—

‘(i) use the records solely for the purposes
of the enforcement of this Act and the col-
lection of any taxes owed on related sales of
cigarettes and smokeless tobacco; and

‘“(ii) keep confidential any personal infor-
mation in the records not otherwise required
for such purposes.

*“(6) PREEMPTION.—

‘“(A) IN GENERAL.—No State, local, or tribal
government, nor any political authority of 2
or more State, local, or tribal governments,
may enact or enforce any law or regulation
relating to delivery sales that restricts de-
liveries of cigarettes or smokeless tobacco to
consumers by common carriers or other de-
livery services on behalf of delivery sellers
by—

‘(i) requiring that the common carrier or
other delivery service verify the age or iden-
tity of the consumer accepting the delivery
by requiring the person who signs to accept
delivery of the shipping container to provide
proof, in the form of a valid, government-
issued identification bearing a photograph of
the individual, that the person is at least the
minimum age required for the legal sale or
purchase of tobacco products, as determined
by either State or local law at the place of
delivery;

‘‘(ii) requiring that the common carrier or
other delivery service obtain a signature
from the consumer accepting the delivery;

‘‘(iii) requiring that the common carrier or
other delivery service verify that all applica-
ble taxes have been paid;

‘‘(iv) requiring that packages delivered by
the common carrier or other delivery service
contain any particular labels, notice, or
markings; or

‘(v) prohibiting common carriers or other
delivery services from making deliveries on
the basis of whether the delivery seller is or
is not identified on any list of delivery sell-
ers maintained and distributed by any entity
other than the Federal Government.

‘“(B) RELATIONSHIP TO OTHER LAWS.—Except
as provided in subparagraph (C), nothing in
this paragraph shall be construed to nullify,
expand, restrict, or otherwise amend or mod-
ify—

‘‘(i) section 14501(c)(1) or 41713(b)(4) of title
49, United States Code;

‘(i) any other restrictions in Federal law
on the ability of State, local, or tribal gov-
ernments to regulate common carriers; or

‘“(iii) any provision of State, local, or trib-
al law regulating common carriers that is
described in section 14501(¢c)(2) or
41713(b)(4)(B) of title 49 of the United States
Code.

‘“(C) STATE LAWS PROHIBITING DELIVERY
SALES.—

‘(i) IN GENERAL.—Except as provided in
clause (ii), nothing in the Prevent All Ciga-
rette Trafficking Act of 2009, the amend-
ments made by that Act, or in any other
Federal statute shall be construed to pre-
empt, supersede, or otherwise limit or re-
strict State laws prohibiting the delivery
sale, or the shipment or delivery pursuant to
a delivery sale, of cigarettes or other tobacco
products to individual consumers or personal
residences.
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‘“(ii) EXEMPTIONS.—No State may enforce
against a common carrier a law prohibiting
the delivery of cigarettes or other tobacco
products to individual consumers or personal
residences without proof that the common
carrier is not exempt under paragraph (3) of
this subsection.

*“(6) STATE, LOCAL, AND TRIBAL ADDITIONS.—

‘““(A) IN GENERAL.—Any State, local, or
tribal government shall provide the Attor-
ney General of the United States with—

‘(i) all known names, addresses, website
addresses, and other primary contact infor-
mation of any delivery seller that—

“(I) offers for sale or makes sales of ciga-
rettes or smokeless tobacco in or into the
State, locality, or tribal land; and

““(IT) has failed to register with or make re-
ports to the respective tax administrator as
required by this Act, or that has been found
in a legal proceeding to have otherwise failed
to comply with this Act; and

‘(i) a list of common carriers and other
persons who make deliveries of cigarettes or
smokeless tobacco in or into the State, lo-
cality, or tribal land.

“(B) UPDATES.—Any government providing
a list to the Attorney General of the United
States under subparagraph (A) shall also pro-
vide updates and corrections every 4 months
until such time as the government notifies
the Attorney General of the United States in
writing that the government no longer de-
sires to submit information to supplement
the list described in paragraph (1)(A).

“(C) REMOVAL AFTER WITHDRAWAL.—Upon
receiving written notice that a government
no longer desires to submit information
under subparagraph (A), the Attorney Gen-
eral of the United States shall remove from
the list described in paragraph (1)(A) any
persons that are on the list solely because of
the prior submissions of the government of
the list of the government of noncomplying
delivery sellers of cigarettes or smokeless
tobacco or a subsequent update or correction
by the government.

““(7) DEADLINE TO INCORPORATE ADDITIONS.—
The Attorney General of the United States
shall—

““(A) include any delivery seller identified
and submitted by a State, local, or tribal
government under paragraph (6) in any list
or update that is distributed or made avail-
able under paragraph (1) on or after the date
that is 30 days after the date on which the
information is received by the Attorney Gen-
eral of the United States; and

‘(B) distribute any list or update described
in subparagraph (A) to any common carrier
or other person who makes deliveries of ciga-
rettes or smokeless tobacco that has been
identified and submitted by a government
pursuant to paragraph (6).

‘(8) NOTICE TO DELIVERY SELLERS.—Not
later than 14 days before including any deliv-
ery seller on the initial list described in
paragraph (1)(A), or on an update to the list
for the first time, the Attorney General of
the United States shall make a reasonable
attempt to send notice to the delivery seller
by letter, electronic mail, or other means
that the delivery seller is being placed on the
list or update, with that notice citing the
relevant provisions of this Act.

““(9) LIMITATIONS.—

““(A) IN GENERAL.—ANy common carrier or
other person making a delivery subject to
this subsection shall not be required or oth-
erwise obligated to—

‘(i) determine whether any list distributed
or made available under paragraph (1) is
complete, accurate, or up-to-date;

‘‘(ii) determine whether a person ordering
a delivery is in compliance with this Act; or

‘“(iii) open or inspect, pursuant to this Act,
any package being delivered to determine its
contents.
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‘(B) ALTERNATE NAMES.—Any common car-
rier or other person making a delivery sub-
ject to this subsection—

‘(i) shall not be required to make any in-
quiries or otherwise determine whether a
person ordering a delivery is a delivery seller
on the list described in paragraph (1)(A) who
is using a different name or address in order
to evade the related delivery restrictions;
and

‘“(ii) shall not knowingly deliver any pack-
ages to consumers for any delivery seller on
the list described in paragraph (1)(A) who the
common carrier or other delivery service
knows is a delivery seller who is on the list
and is using a different name or address to
evade the delivery restrictions of paragraph
(2).

‘“(C) PENALTIES.—Any common carrier or
person in the business of delivering packages
on behalf of other persons shall not be sub-
ject to any penalty under section 14101(a) of
title 49, United States Code, or any other
provision of law for—

“(1) not making any specific delivery, or
any deliveries at all, on behalf of any person
on the list described in paragraph (1)(A);

‘‘(i1) refusing, as a matter of regular prac-
tice and procedure, to make any deliveries,
or any deliveries in certain States, of any
cigarettes or smokeless tobacco for any per-
son or for any person not in the business of
manufacturing, distributing, or selling ciga-
rettes or smokeless tobacco; or

‘‘(iii) delaying or not making a delivery for
any person because of reasonable efforts to
comply with this Act.

‘(D) OTHER LIMITS.—Section 2 and sub-
sections (a), (b), (¢), and (d) of this section
shall not be interpreted to impose any re-
sponsibilities, requirements, or liability on
common carriers.

“(f) PRESUMPTION.—For purposes of this
Act, a delivery sale shall be deemed to have
occurred in the State and place where the
buyer obtains personal possession of the
cigarettes or smokeless tobacco, and a deliv-
ery pursuant to a delivery sale is deemed to
have been initiated or ordered by the deliv-
ery seller.”.

(d) PENALTIES.—The Jenkins Act is amend-
ed by striking section 3 and inserting the fol-
lowing:

“SEC. 3. PENALTIES.

“‘(a) CRIMINAL PENALTIES.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), whoever knowingly violates
this Act shall be imprisoned for not more
than 3 years, fined under title 18, United
States Code, or both.

¢“(2) EXCEPTIONS.—

‘““(A) GOVERNMENTS.—Paragraph (1) shall
not apply to a State, local, or tribal govern-
ment.

‘“(B) DELIVERY VIOLATIONS.—A common
carrier or independent delivery service, or
employee of a common carrier or inde-
pendent delivery service, shall be subject to
criminal penalties under paragraph (1) for a
violation of section 2A(e) only if the viola-
tion is committed knowingly—

‘(i) as consideration for the receipt of, or
as consideration for a promise or agreement
to pay, anything of pecuniary value; or

‘‘(i1) for the purpose of assisting a delivery
seller to violate, or otherwise evading com-
pliance with, section 2A.

“(b) CIVIL PENALTIES.—

‘(1) IN GENERAL.—Except as provided in
paragraph (3), whoever violates this Act
shall be subject to a civil penalty in an
amount not to exceed—

‘“(A) in the case of a delivery seller, the
greater of—

‘(1) $5,000 in the case of the first violation,
or $10,000 for any other violation; or

‘(i) for any violation, 2 percent of the
gross sales of cigarettes or smokeless to-
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bacco of the delivery seller during the 1-year
period ending on the date of the violation.

‘“(B) in the case of a common carrier or
other delivery service, $2,500 in the case of a
first violation, or $5,000 for any violation
within 1 year of a prior violation.

¢“(2) RELATION TO OTHER PENALTIES.—A civil
penalty imposed under paragraph (1) for a
violation of this Act shall be imposed in ad-
dition to any criminal penalty under sub-
section (a) and any other damages, equitable
relief, or injunctive relief awarded by the
court, including the payment of any unpaid
taxes to the appropriate Federal, State,
local, or tribal governments.

““(3) EXCEPTIONS.—

‘“(A) DELIVERY VIOLATIONS.—An employee
of a common carrier or independent delivery
service shall be subject to civil penalties
under paragraph (1) for a violation of section
2A(e) only if the violation is committed in-
tentionally—

‘(i) as consideration for the receipt of, or
as consideration for a promise or agreement
to pay, anything of pecuniary value; or

‘“(ii) for the purpose of assisting a delivery
seller to violate, or otherwise evading com-
pliance with, section 2A.

‘(B) OTHER LIMITATIONS.—NoO common car-
rier or independent delivery service shall be
subject to civil penalties under paragraph (1)
for a violation of section 2A(e) if—

‘‘(i) the common carrier or independent de-
livery service has implemented and enforces
effective policies and practices for complying
with that section; or

‘‘(ii) the violation consists of an employee
of the common carrier or independent deliv-
ery service who physically receives and proc-
esses orders, picks up packages, processes
packages, or makes deliveries, taking ac-
tions that are outside the scope of employ-
ment of the employee, or that violate the
implemented and enforced policies of the
common carrier or independent delivery
service described in clause (i).”.

(e) ENFORCEMENT.—The Jenkins Act is
amended by striking section 4 and inserting
the following:

“SEC. 4. ENFORCEMENT.

‘“(a) IN GENERAL.—The United States dis-
trict courts shall have jurisdiction to pre-
vent and restrain violations of this Act and
to provide other appropriate injunctive or
equitable relief, including money damages,
for the violations.

“(b) AUTHORITY OF THE ATTORNEY GEN-
ERAL.—The Attorney General of the United
States shall administer and enforce this Act.

“(c) STATE, LOCAL, AND TRIBAL ENFORCE-
MENT.—

(1) IN GENERAL.—

‘“(A) STANDING.—A State, through its at-
torney general, or a local government or In-
dian tribe that levies a tax subject to section
2A(a)(3), through its chief law enforcement
officer, may bring an action in a United
States district court to prevent and restrain
violations of this Act by any person or to ob-
tain any other appropriate relief from any
person for violations of this Act, including
civil penalties, money damages, and injunc-
tive or other equitable relief.

‘(B) SOVEREIGN IMMUNITY.—Nothing in this
Act shall be deemed to abrogate or con-
stitute a waiver of any sovereign immunity
of a State or local government or Indian
tribe against any unconsented lawsuit under
this Act, or otherwise to restrict, expand, or
modify any sovereign immunity of a State or
local government or Indian tribe.

‘(2) PROVISION OF INFORMATION.—A State,
through its attorney general, or a local gov-
ernment or Indian tribe that levies a tax
subject to section 2A(a)(3), through its chief
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law enforcement officer, may provide evi-
dence of a violation of this Act by any per-
son not subject to State, local, or tribal gov-
ernment enforcement actions for violations
of this Act to the Attorney General of the
United States or a United States attorney,
who shall take appropriate actions to en-
force this Act.

¢“(3) USE OF PENALTIES COLLECTED.—

‘““(A) IN GENERAL.—There is established a
separate account in the Treasury known as
the ‘PACT Anti-Trafficking Fund’. Notwith-
standing any other provision of law and sub-
ject to subparagraph (B), an amount equal to
50 percent of any criminal and civil penalties
collected by the Federal Government in en-
forcing this Act shall be transferred into the
PACT Anti-Trafficking Fund and shall be
available to the Attorney General of the
United States for purposes of enforcing this
Act and other laws relating to contraband
tobacco products.

‘(B) ALLOCATION OF FUNDS.—Of the amount
available to the Attorney General of the
United States under subparagraph (A), not
less than 50 percent shall be made available
only to the agencies and offices within the
Department of Justice that were responsible
for the enforcement actions in which the
penalties concerned were imposed or for any
underlying investigations.

¢“(4) NONEXCLUSIVITY OF REMEDY.—

‘““(A) IN GENERAL.—The remedies available
under this section and section 3 are in addi-
tion to any other remedies available under
Federal, State, local, tribal, or other law.

‘“(B) STATE COURT PROCEEDINGS.—Nothing
in this Act shall be construed to expand, re-
strict, or otherwise modify any right of an
authorized State official to proceed in State
court, or take other enforcement actions, on
the basis of an alleged violation of State or
other law.

¢(C) TRIBAL COURT PROCEEDINGS.—Nothing
in this Act shall be construed to expand, re-
strict, or otherwise modify any right of an
authorized Indian tribal government official
to proceed in tribal court, or take other en-
forcement actions, on the basis of an alleged
violation of tribal law.

‘(D) LOCAL GOVERNMENT ENFORCEMENT.—
Nothing in this Act shall be construed to ex-
pand, restrict, or otherwise modify any right
of an authorized local government official to
proceed in State court, or take other en-
forcement actions, on the basis of an alleged
violation of local or other law.

‘(d) PERSONS DEALING IN TOBACCO PROD-
UCTS.—Any person who holds a permit under
section 5712 of the Internal Revenue Code of
1986 (regarding permitting of manufacturers
and importers of tobacco products and ex-
port warehouse proprietors) may bring an ac-
tion in an appropriate United States district
court to prevent and restrain violations of
this Act by any person other than a State,
local, or tribal government.

““(e) NOTICE.—

‘(1) PERSONS DEALING IN TOBACCO PROD-
UCTS.—Any person who commences a civil
action under subsection (d) shall inform the
Attorney General of the United States of the
action.

¢“(2) STATE, LOCAL, AND TRIBAL ACTIONS.—It
is the sense of Congress that the attorney
general of any State, or chief law enforce-
ment officer of any locality or tribe, that
commences a civil action under this section
should inform the Attorney General of the
United States of the action.

“(f) PUBLIC NOTICE.—

‘(1) IN GENERAL.—The Attorney General of
the United States shall make available to
the public, by posting information on the
Internet and by other appropriate means, in-
formation regarding all enforcement actions
brought by the United States, or reported to
the Attorney General of the United States,

CONGRESSIONAL RECORD — SENATE

under this section, including information re-
garding the resolution of the enforcement
actions and how the Attorney General of the
United States has responded to referrals of
evidence of violations pursuant to subsection
(©)(2).

‘“(2) REPORTS TO CONGRESS.—Not later than
1 year after the date of enactment of the
Prevent All Cigarette Trafficking Act of
2009, and every year thereafter until the date
that is 5 years after such date of enactment,
the Attorney General of the United States
shall submit to Congress a report containing
the information described in paragraph (1).”.
SEC.  03. TREATMENT OF CIGARETTES AND

SMOKELESS TOBACCO AS NON-
MAILABLE MATTER.

(a) IN GENERAL.—Chapter 83 of title 18,
United States Code, is amended by inserting
after section 1716D the following:

“§ 1716E. Tobacco products as nonmailable

‘‘(a) PROHIBITION.—

‘(1) IN GENERAL.—AIll cigarettes and
smokeless tobacco (as those terms are de-
fined in section 1 of the Act of October 19,
1949, commonly referred to as the Jenkins
Act) are nonmailable and shall not be depos-
ited in or carried through the mails. The
United States Postal Service shall not ac-
cept for delivery or transmit through the
mails any package that it knows or has rea-
sonable cause to believe contains any ciga-
rettes or smokeless tobacco made non-
mailable by this paragraph.

‘“(2) REASONABLE CAUSE.—For the purposes
of this subsection reasonable cause in-
cludes—

‘“(A) a statement on a publicly available
website, or an advertisement, by any person
that the person will mail matter which is
nonmailable under this section in return for
payment; or

‘“(B) the fact that the person is on the list
created under section 2A(e) of the JenKkins
Act.

“(b) EXCEPTIONS.—

‘“(1) CIGARS.—Subsection (a) shall not
apply to cigars (as defined in section 5702(a)
of the Internal Revenue Code of 1986).

“(2) GEOGRAPHIC EXCEPTION.—Subsection
(a) shall not apply to mailings within the
State of Alaska or within the State of Ha-
waii.

‘(3) BUSINESS PURPOSES.—

‘“(A) IN GENERAL.—Subsection (a) shall not
apply to tobacco products mailed only—

‘(i) for business purposes between legally
operating businesses that have all applicable
State and Federal Government licenses or
permits and are engaged in tobacco product
manufacturing, distribution, wholesale, ex-
port, import, testing, investigation, or re-
search; or

‘(i) for regulatory purposes between any
business described in clause (i) and an agen-
cy of the Federal Government or a State
government.

“(B) RULES.—

‘(i) IN GENERAL.—Not later than 180 days
after the date of enactment of the Prevent
All Cigarette Trafficking Act of 2009, the
Postmaster General shall issue a final rule
which shall establish the standards and re-
quirements that apply to all mailings de-
scribed in subparagraph (A).

‘(i) CoNTENTS.—The final
under clause (i) shall require—

“(I) the United States Postal Service to
verify that any person submitting an other-
wise nonmailable tobacco product into the
mails as authorized under this paragraph is a
business or government agency permitted to
make a mailing under this paragraph;

“(II) the United States Postal Service to
ensure that any recipient of an otherwise
nonmailable tobacco product sent through
the mails under this paragraph is a business

rule issued

June 4, 2009

or government agency that may lawfully re-
ceive the product;

“(ITII) that any mailing described in sub-
paragraph (A) shall be sent through the sys-
tems of the United States Postal Service
that provide for the tracking and confirma-
tion of the delivery;

“(IV) that the identity of the business or
government entity submitting the mailing
containing otherwise nonmailable tobacco
products for delivery and the identity of the
business or government entity receiving the
mailing are clearly set forth on the package;

(V) the United States Postal Service to
maintain identifying information described
in subclause (IV) during the 3-year period be-
ginning on the date of the mailing and make
the information available to the Postal Serv-
ice, the Attorney General of the United
States, and to persons eligible to bring en-
forcement actions under section 3(d) of the
Prevent All Cigarette Trafficking Act of
2009;

“(VI) that any mailing described in sub-
paragraph (A) be marked with a United
States Postal Service label or marking that
makes it clear to employees of the United
States Postal Service that it is a permitted
mailing of otherwise nonmailable tobacco
products that may be delivered only to a per-
mitted government agency or business and
may not be delivered to any residence or in-
dividual person; and

‘(VII) that any mailing described in sub-
paragraph (A) be delivered only to a verified
employee of the recipient business or govern-
ment agency, who is not a minor and who
shall be required to sign for the mailing.

‘“(C) DEFINITION.—In this paragraph, the
term ‘minor’ means an individual who is less
than the minimum age required for the legal
sale or purchase of tobacco products as de-
termined by applicable law at the place the
individual is located.

‘‘(4) CERTAIN INDIVIDUALS.—

‘“(A) IN GENERAL.—Subsection (a) shall not
apply to tobacco products mailed by individ-
uals who are not minors for noncommercial
purposes, including the return of a damaged
or unacceptable tobacco product to the man-
ufacturer.

“(B) RULES.—

‘(i) IN GENERAL.—Not later than 180 days
after the date of enactment of the Prevent
All Cigarette Trafficking Act of 2009, the
Postmaster General shall issue a final rule
which shall establish the standards and re-
quirements that apply to all mailings de-
scribed in subparagraph (A).

‘“(ii) CONTENTS.—The final
under clause (i) shall require—

‘“(I) the United States Postal Service to
verify that any person submitting an other-
wise nonmailable tobacco product into the
mails as authorized under this paragraph is
the individual identified on the return ad-
dress label of the package and is not a minor;

“(II) for a mailing to an individual, the
United States Postal Service to require the
person submitting the otherwise mnon-
mailable tobacco product into the mails as
authorized by this paragraph to affirm that
the recipient is not a minor;

‘“(IIT) that any package mailed under this
paragraph shall weigh not more than 10
ounces;

“(IV) that any mailing described in sub-
paragraph (A) shall be sent through the sys-
tems of the United States Postal Service
that provide for the tracking and confirma-
tion of the delivery;

(V) that a mailing described in subpara-
graph (A) shall not be delivered or placed in
the possession of any individual who has not
been verified as not being a minor;

“(VI) for a mailing described in subpara-
graph (A) to an individual, that the United
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States Postal Service shall deliver the pack-
age only to a recipient who is verified not to
be a minor at the recipient address or trans-
fer it for delivery to an Air/Army Postal Of-
fice or Fleet Postal Office number designated
in the recipient address; and

‘“(VII) that no person may initiate more
than 10 mailings described in subparagraph
(A) during any 30-day period.

‘“(C) DEFINITION.—In this paragraph, the
term ‘minor’ means an individual who is less
than the minimum age required for the legal
sale or purchase of tobacco products as de-
termined by applicable law at the place the
individual is located.

¢“(5) EXCEPTION FOR MAILINGS FOR CONSUMER
TESTING BY MANUFACTURERS.—

‘“(A) IN GENERAL.—Subject to subparagraph
(B), subsection (a) shall not preclude a le-
gally operating cigarette manufacturer or a
legally authorized agent of a legally oper-
ating cigarette manufacturer from using the
United States Postal Service to mail ciga-
rettes to verified adult smoker solely for
consumer testing purposes, if—

‘(i) the cigarette manufacturer has a per-
mit, in good standing, issued under section
5713 of the Internal Revenue Code of 1986;

‘‘(ii) the package of cigarettes mailed
under this paragraph contains not more than
12 packs of cigarettes (240 cigarettes);

‘“(iii) the recipient does not receive more
than 1 package of cigarettes from any 1 ciga-
rette manufacturer under this paragraph
during any 30-day period;

“‘(iv) all taxes on the cigarettes mailed
under this paragraph levied by the State and
locality of delivery are paid to the State and
locality before delivery, and tax stamps or
other tax-payment indicia are affixed to the
cigarettes as required by law; and

““(v)(I) the recipient has not made any pay-
ments of any kind in exchange for receiving
the cigarettes;

‘“(IT) the recipient is paid a fee by the man-
ufacturer or agent of the manufacturer for
participation in consumer product tests; and

‘(ITI) the recipient, in connection with the
tests, evaluates the cigarettes and provides
feedback to the manufacturer or agent.

‘(B) LIMITATIONS.—Subparagraph (A) shall
not—

‘(i) permit a mailing of cigarettes to an in-
dividual located in any State that prohibits
the delivery or shipment of cigarettes to in-
dividuals in the State, or preempt, limit, or
otherwise affect any related State laws; or

‘(ii) permit a manufacturer, directly or
through a legally authorized agent, to mail
cigarettes in any calendar year in a total
amount greater than 1 percent of the total
cigarette sales of the manufacturer in the
United States during the calendar year be-
fore the date of the mailing.

“(C) RULES.—

‘(i) IN GENERAL.—Not later than 180 days
after the date of enactment of the Prevent
All Cigarette Trafficking Act of 2009, the
Postmaster General shall issue a final rule
which shall establish the standards and re-
quirements that apply to all mailings de-
scribed in subparagraph (A).

““(ii) CONTENTS.—The final
under clause (i) shall require—

‘“(I) the United States Postal Service to
verify that any person submitting a tobacco
product into the mails under this paragraph
is a legally operating cigarette manufacturer
permitted to make a mailing under this
paragraph, or an agent legally authorized by
the legally operating cigarette manufacturer
to submit the tobacco product into the mails
on behalf of the manufacturer;

‘“(ITI) the legally operating cigarette manu-
facturer submitting the cigarettes into the
mails under this paragraph to affirm that—

‘‘(aa) the manufacturer or the legally au-
thorized agent of the manufacturer has
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verified that the recipient is an adult estab-
lished smoker;

““(bb) the recipient has not made any pay-
ment for the cigarettes;

‘“(cc) the recipient has signed a written
statement that is in effect indicating that
the recipient wishes to receive the mailings;
and

‘“(dd) the manufacturer or the legally au-
thorized agent of the manufacturer has of-
fered the opportunity for the recipient to
withdraw the written statement described in
item (cc) not less frequently than once in
every 3-month period;

‘(III) the legally operating cigarette man-
ufacturer or the legally authorized agent of
the manufacturer submitting the cigarettes
into the mails under this paragraph to affirm
that any package mailed under this para-
graph contains not more than 12 packs of
cigarettes (240 cigarettes) on which all taxes
levied on the cigarettes by the State and lo-
cality of delivery have been paid and all re-
lated State tax stamps or other tax-payment
indicia have been applied;

‘(IV) that any mailing described in sub-
paragraph (A) shall be sent through the sys-
tems of the United States Postal Service
that provide for the tracking and confirma-
tion of the delivery;

(V) the United States Postal Service to
maintain records relating to a mailing de-
scribed in subparagraph (A) during the 3-year
period beginning on the date of the mailing
and make the information available to per-
sons enforcing this section;

‘(VI) that any mailing described in sub-
paragraph (A) be marked with a United
States Postal Service label or marking that
makes it clear to employees of the United
States Postal Service that it is a permitted
mailing of otherwise nonmailable tobacco
products that may be delivered only to the
named recipient after verifying that the re-
cipient is an adult; and

“(VII) the United States Postal Service
shall deliver a mailing described in subpara-
graph (A) only to the named recipient and
only after verifying that the recipient is an
adult.

‘(D) DEFINITIONS.—In this paragraph—

‘(i) the term ‘adult’ means an individual
who is not less than 21 years of age; and

‘“(ii) the term ‘consumer testing’ means
testing limited to formal data collection and
analysis for the specific purpose of evalu-
ating the product for quality assurance and
benchmarking purposes of cigarette brands
or sub-brands among existing adult smokers.

‘(6) FEDERAL GOVERNMENT AGENCIES.—AnN
agency of the Federal Government involved
in the consumer testing of tobacco products
solely for public health purposes may mail
cigarettes under the same requirements, re-
strictions, and rules and procedures that
apply to consumer testing mailings of ciga-
rettes by manufacturers under paragraph (5),
except that the agency shall not be required
to pay the recipients for participating in the
consumer testing.

‘“(c) SEIZURE AND FORFEITURE.—ANy ciga-
rettes or smokeless tobacco made non-
mailable by this subsection that are depos-
ited in the mails shall be subject to seizure
and forfeiture, pursuant to the procedures
set forth in chapter 46 of this title. Any to-
bacco products seized and forfeited under
this subsection shall be destroyed or re-
tained by the Federal Government for the
detection or prosecution of crimes or related
investigations and then destroyed.

“(d) ADDITIONAL PENALTIES.—In addition
to any other fines and penalties under this
title for violations of this section, any per-
son violating this section shall be subject to
an additional civil penalty in the amount
equal to 10 times the retail value of the non-
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mailable cigarettes or smokeless tobacco, in-
cluding all Federal, State, and local taxes.

‘‘(e) CRIMINAL PENALTY.—Whoever know-
ingly deposits for mailing or delivery, or
knowingly causes to be delivered by mail,
according to the direction thereon, or at any
place at which it is directed to be delivered
by the person to whom it is addressed, any-
thing that is nonmailable matter under this
section shall be fined under this title, im-
prisoned not more than 1 year, or both.

‘“(f) USE OF PENALTIES.—There is estab-
lished a separate account in the Treasury, to
be known as the ‘PACT DPostal Service
Fund’. Notwithstanding any other provision
of law, an amount equal to 50 percent of any
criminal fines, civil penalties, or other mon-
etary penalties collected by the Federal Gov-
ernment in enforcing this section shall be
transferred into the PACT Postal Service
Fund and shall be available to the Post-
master General for the purpose of enforcing
this subsection.

¢‘(g) COORDINATION OF EFFORTS.—The Post-
master General shall cooperate and coordi-
nate efforts to enforce this section with re-
lated enforcement activities of any other
Federal agency or agency of any State, local,
or tribal government, whenever appropriate.

“(h) ACTIONS BY STATE, LOCAL, OR TRIBAL
GOVERNMENTS RELATING TO CERTAIN TOBACCO
PRODUCTS.—

‘(1) IN GENERAL.—A State, through its at-
torney general, or a local government or In-
dian tribe that levies an excise tax on to-
bacco products, through its chief law en-
forcement officer, may in a civil action in a
United States district court obtain appro-
priate relief with respect to a violation of
this section. Appropriate relief includes in-
junctive and equitable relief and damages
equal to the amount of unpaid taxes on to-
bacco products mailed in violation of this
section to addressees in that State, locality,
or tribal land.

¢“(2) SOVEREIGN IMMUNITY.—Nothing in this
subsection shall be deemed to abrogate or
constitute a waiver of any sovereign immu-
nity of a State or local government or Indian
tribe against any unconsented lawsuit under
paragraph (1), or otherwise to restrict, ex-
pand, or modify any sovereign immunity of a
State or local government or Indian tribe.

“(3) ATTORNEY GENERAL REFERRAL.—A
State, through its attorney general, or a
local government or Indian tribe that levies
an excise tax on tobacco products, through
its chief law enforcement officer, may pro-
vide evidence of a violation of this section
for commercial purposes by any person not
subject to State, local, or tribal government
enforcement actions for violations of this
section to the Attorney General of the
United States, who shall take appropriate
actions to enforce this section.

‘(4) NONEXCLUSIVITY OF REMEDIES.—The
remedies available under this subsection are
in addition to any other remedies available
under Federal, State, local, tribal, or other
law. Nothing in this subsection shall be con-
strued to expand, restrict, or otherwise mod-
ify any right of an authorized State, local, or
tribal government official to proceed in a
State, tribal, or other appropriate court, or
take other enforcement actions, on the basis
of an alleged violation of State, local, tribal,
or other law.

‘(6) OTHER ENFORCEMENT ACTIONS.—Noth-
ing in this subsection shall be construed to
prohibit an authorized State official from
proceeding in State court on the basis of an
alleged violation of any general civil or
criminal statute of the State.

‘(i) DEFINITION.—In this section, the term
‘State’ has the meaning given that term in
section 1716(k).”".

(b) CLERICAL AMENDMENT.—The table of
sections for chapter 83 of title 18 is amended
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by inserting after the item relating to sec-

tion 1716D the following:

“1716E. Tobacco products as nonmailable.”.

SEC. 04. INSPECTION BY BUREAU OF ALCO-
HOL, TOBACCO, FIREARMS, AND EX-
PLOSIVES OF RECORDS OF CERTAIN
CIGARETTE AND SMOKELESS TO-
BACCO SELLERS; CIVIL PENALTY.

Section 2343(c) of title 18, United States
Code, is amended to read as follows:

““(e)(1) Any officer of the Bureau of Alco-
hol, Tobacco, Firearms, and Explosives may,
during normal business hours, enter the
premises of any person described in sub-
section (a) or (b) for the purposes of inspect-
ing—

‘““(A) any records or information required
to be maintained by the person under this
chapter; or

‘“(B) any cigarettes or smokeless tobacco
kept or stored by the person at the premises.

‘“(2) The district courts of the United
States shall have the authority in a civil ac-
tion under this subsection to compel inspec-
tions authorized by paragraph (1).

‘“(3) Whoever denies access to an officer
under paragraph (1), or who fails to comply
with an order issued under paragraph (2),
shall be subject to a civil penalty in an
amount not to exceed $10,000.”".

SEC. 05. EXCLUSIONS REGARDING INDIAN
TRIBES AND TRIBAL MATTERS.

(a) IN GENERAL.—Nothing in this title or
the amendments made by this title shall be
construed to amend, modify, or otherwise af-
fect—

(1) any agreements, compacts, or other
intergovernmental arrangements between
any State or local government and any gov-
ernment of an Indian tribe (as that term is
defined in section 4(e) of the Indian Self-De-
termination and Education Assistance Act
(25 U.S.C. 450b(e)) relating to the collection
of taxes on cigarettes or smokeless tobacco
sold in Indian country;

(2) any State laws that authorize or other-
wise pertain to any such intergovernmental
arrangements or create special rules or pro-
cedures for the collection of State, local, or
tribal taxes on cigarettes or smokeless to-
bacco sold in Indian country;

(3) any limitations under Federal or State
law, including Federal common law and trea-
ties, on State, local, and tribal tax and regu-
latory authority with respect to the sale,
use, or distribution of cigarettes and smoke-
less tobacco by or to Indian tribes, tribal
members, tribal enterprises, or in Indian
country;

(4) any Federal law, including Federal
common law and treaties, regarding State
jurisdiction, or lack thereof, over any tribe,
tribal members, tribal enterprises, tribal res-
ervations, or other lands held by the United
States in trust for one or more Indian tribes;
or

(5) any State or local government author-
ity to bring enforcement actions against per-
sons located in Indian country.

(b) COORDINATION OF LAW ENFORCEMENT.—
Nothing in this title or the amendments
made by this title shall be construed to in-
hibit or otherwise affect any coordinated law
enforcement effort by 1 or more States or
other jurisdictions, including Indian tribes,
through interstate compact or otherwise,
that—

(1) provides for the administration of to-
bacco product laws or laws pertaining to
interstate sales or other sales of tobacco
products;

(2) provides for the seizure of tobacco prod-
ucts or other property related to a violation
of such laws; or

(3) establishes cooperative programs for
the administration of such laws.

(c) TREATMENT OF STATE AND LOCAL GOV-
ERNMENTS.—Nothing in this title or the
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amendments made by this title shall be con-
strued to authorize, deputize, or commission
States or local governments as instrumen-
talities of the United States.

(d) ENFORCEMENT WITHIN INDIAN COUN-
TRY.—Nothing in this title or the amend-
ments made by this title shall prohibit,
limit, or restrict enforcement by the Attor-
ney General of the United States of this title
or an amendment made by this title within
Indian country.

(e) AMBIGUITY.—Any ambiguity between
the language of this section or its applica-
tion and any other provision of this title
shall be resolved in favor of this section.

(f) DEFINITIONS.—In this section—

(1) the term ‘Indian country’” has the
meaning given that term in section 1 of the
Jenkins Act, as amended by this title; and

(2) the term ‘‘tribal enterprise’” means any
business enterprise, regardless of whether in-
corporated or unincorporated under Federal
or tribal law, of an Indian tribe or group of
Indian tribes.

SEC.  06. ENHANCED CONTRABAND TOBACCO
ENFORCEMENT.

(a) REQUIREMENTS.—The Director of the
Bureau of Alcohol, Tobacco, Firearms, and
Explosives shall—

(1) not later than the end of the 3-year pe-
riod beginning on the effective date of this
title, create a regional contraband tobacco
trafficking team in each of New York, New
York, the District of Columbia, Detroit,
Michigan, Los Angeles, California, Seattle,
Washington, and Miami, Florida;

(2) create a Tobacco Intelligence Center to
oversee investigations and monitor and co-
ordinate ongoing investigations and to serve
as the coordinator for all ongoing tobacco di-
version investigations within the Bureau of
Alcohol, Tobacco, Firearms, and Explosives,
in the United States and, where applicable,
with law enforcement organizations around
the world;

(3) establish a covert national warehouse
for undercover operations; and

(4) create a computer database that will
track and analyze information from retail
sellers of tobacco products that sell through
the Internet or by mail order or make other
non-face-to-face sales.

(b) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out subsection (a) $8,500,000 for each of
fiscal years 2010 through 2014.

SEC.  07. EFFECTIVE DATE.

(a) IN GENERAL.—Except as provided in
subsection (b), this title shall take effect on
the date that is 90 days after the date of en-
actment of this Act.

(b) BATFE AUTHORITY.—The amendments
made by section 04 of this title shall take
effect on the date of enactment of this Act.
SEC.  08. SEVERABILITY.

If any provision of this title, or any
amendment made by this title, or the appli-
cation thereof to any person or cir-
cumstance, is held invalid, the remainder of
the title and the application of the title to
any other person or circumstance shall not
be affected thereby.

SEC.  09. SENSE OF CONGRESS CONCERNING
THE PRECEDENTIAL EFFECT OF
THIS TITLE.

It is the sense of Congress that unique
harms are associated with online cigarette
sales, including problems with verifying the
ages of consumers in the digital market and
the long-term health problems associated
with the use of certain tobacco products.
This title was enacted recognizing the long-
standing interest of Congress in urging com-
pliance with States’ laws regulating remote
sales of certain tobacco products to citizens
of those States, including the passage of the
Jenkins Act over 50 years ago, which estab-
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lished reporting requirements for out-of-
State companies that sell certain tobacco
products to citizens of the taxing States, and
which gave authority to the Department of
Justice and the Bureau of Alcohol, Tobacco,
Firearms, and Explosives to enforce the Jen-
kins Act. In light of the unique harms and
circumstances surrounding the online sale of
certain tobacco products, this title is in-
tended to help collect cigarette excise taxes,
to stop tobacco sales to underage youth, and
to help the States enforce their laws that
target the online sales of certain tobacco
products only. This title is in no way meant
to create a precedent regarding the collec-
tion of State sales or use taxes by, or the va-
lidity of efforts to impose other types of
taxes on, out-of-State entities that do not
have a physical presence within the taxing
State.

SA 1272. Mr. VITTER submitted an
amendment intended to be proposed by
him to the bill H.R. 1256, to protect the
public health by providing the Food
and Drug Administration with certain
authority to regulate tobacco products,
to amend title 5, United States Code,
to make certain modifications in the
Thrift Savings Plan, the Civil Service
Retirement System, and the Federal
Employees’ Retirement System, and
for other purposes; which was ordered
to lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC.  .LABELING CHANGES.

Section 505(j) of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 355(j)) is amend-
ed by adding at the end the following:

‘“(10) If the proposed labeling of a drug that
is the subject of an application under this
subsection is different from the labeling of
the listed drug at the time of approval of the
application under this subsection, the drug
that is the subject of such application shall,
notwithstanding any other provision of this
Act, be eligible for approval and shall not be
considered misbranded under section 502 if—

‘“(A) a revision to the labeling of the listed
drug has been approved by the Secretary
within 60 days of the expiration of the patent
or exclusivity period that otherwise prohib-
ited the approval of the drug under this sub-
section;

‘(B) the Secretary has not determined the
applicable text of the labeling for the drug
that is the subject the application under this
subsection at the time of expiration of such
patent or exclusivity period;

‘(C) the labeling revision described under
subparagraph (A) does not include a change
to the ‘Warnings’ section of the labeling;

‘(D) the Secretary does not deem that the
absence of such revision to the labeling of
the drug that is the subject of the applica-
tion under this subsection would adversely
impact the safe use of the drug;

‘“‘(E) the sponsor of the application under
this subsection agrees to revise the labeling
of the drug that is the subject of such appli-
cation not later than 60 days after the notifi-
cation of any changes to such labeling re-
quired by the Secretary; and

“(F) such application otherwise meets the
applicable requirements for approval under
this subsection.”.

SA 1273. Mr. WEBB submitted an
amendment intended to be proposed by
him to the bill H.R. 1256, to protect the
public health by providing the Food
and Drug Administration with certain
authority to regulate tobacco products,
to amend title 5, United States Code,
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to make certain modifications in the
Thrift Savings Plan, the Civil Service
Retirement System, and the Federal
Employees’ Retirement System, and
for other purposes; which was ordered
to lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

TITLE — AUTOMOBILE VOUCHER
PROGRAM
SEC. 01. AUTOMOBILE VOUCHER PROGRAM.

(a) ESTABLISHMENT.—There is established
in the National Highway Traffic Safety Ad-
ministration a voluntary program to be
known as the ‘‘Automobile Voucher Pro-
gram’ through which the Secretary, in ac-
cordance with this section and the regula-
tions promulgated under subsection (d),
shall—

(1) authorize the issuance of an electronic
voucher, subject to the specifications set
forth in subsection (c), to offset the purchase
price or lease price for a qualifying lease of
an automobile manufactured after model
year 2006, upon the surrender of an eligible
trade-in vehicle to a dealer participating in
the Program;

(2) certify dealers for participation in the
Program to accept vouchers as provided in
this section as partial payment or down pay-
ment for the purchase or qualifying lease of
an automobile manufactured after model
year 2006, offered for sale or lease by that
dealer; and

(3) in consultation with the Secretary of
the Treasury, make electronic payments to
dealers for vouchers accepted by such deal-
ers, in accordance with the regulations pro-
mulgated under subsection (d);

(4) in consultation with the Secretary of
the Treasury, provide for the payment of re-
bates to persons who qualify for a rebate
under subsection (¢)(2); and

(5) in consultation with the Secretary of
the Treasury and the Inspector General of
the Department of Transportation, establish
and provide for the enforcement of measures
to prevent and penalize fraud under the Pro-
gram.

(b) QUALIFICATIONS FOR AND VALUE OF
VOUCHERS.—

(1) NEW AUTOMOBILES.—A $4,000 voucher
shall be issued under the Program to offset
the purchase price or lease price of a new
automobile, upon the surrender of an eligible
trade-in vehicle to a dealer participating in
the Program.

(2) USED AUTOMOBILES.—A $3,000 voucher
shall be issued under the Program to offset
the purchase price or lease price of a used
automobile manufactured after model year
2006, upon the surrender of an eligible trade-
in vehicle to a dealer participating in the
Program.

(c) PROGRAM SPECIFICATIONS.—

(1) LIMITATIONS.—

(A) GENERAL PERIOD OF ELIGIBILITY.—A
voucher issued under the Program shall be
used only for the purchase or qualifying
lease of automobiles manufactured after
model year 2006 that occur between—

(i) March 30, 2009; and

(ii) the date that is 1 year after the date on
which the regulations promulgated under
subsection (d) are implemented.

(B) NUMBER OF VOUCHERS PER PERSON AND
PER TRADE-IN VEHICLE.—Not more than 1
voucher may be issued for a single person
and not more than 1 voucher may be issued
for the joint registered owners of a single eli-
gible trade-in vehicle.

(C) NO COMBINATION OF VOUCHERS.—Only 1
voucher issued under the Program may be
applied toward the purchase or qualifying
lease of an automobile manufactured after
model year 2006.

CONGRESSIONAL RECORD — SENATE

(D) COMBINATION WITH OTHER INCENTIVES
PERMITTED.—The availability or use of a Fed-
eral, State, or local incentive or a State-
issued voucher for the purchase or lease of
an automobile manufactured after model
year 2006 shall not limit the value or
issuance of a voucher under the Program to
any person otherwise eligible to receive such
a voucher.

(E) NO ADDITIONAL FEES.—A dealer partici-
pating in the program may not charge a per-
son purchasing or leasing an automobile
manufactured after model year 2006 any ad-
ditional fees associated with the use of a
voucher under the Program.

(F) NUMBER AND AMOUNT.—The total num-
ber and value of vouchers issued under the
Program may not exceed the amounts appro-
priated for such purpose.

(2) ELIGIBLE PURCHASES OR LEASES PRIOR TO
DATE OF ENACTMENT.—If a person purchased
or leased a new automobile during the period
beginning on March 30, 2009 and ending on
the day before the date of the enactment of
this Act, the person shall be eligible for a
cash rebate equivalent to the amount de-
scribed in subsection (b)(1) if the person pro-
vides proof satisfactory to the Secretary
that the person is eligible for such rebate.

(d) RULEMAKING.—Notwithstanding the re-
quirements of section 553 of title 5, United
States Code, the Secretary shall promulgate
final regulations to implement the Program
not later than 30 days after the date of the
enactment of this Act. Such regulations
shall—

(1) provide for a means of certifying deal-
ers for participation in the Program;

(2) establish procedures for the reimburse-
ment of dealers participating in the Program
to be made through electronic transfer of
funds for both the amount of the vouchers
and any reasonable administrative costs in-
curred by the dealer as soon as practicable
but no longer than 10 days after the submis-
sion of a voucher for the automobile manu-
factured after model year 2006 to the Sec-
retary;

(3) allow the dealer to use the voucher in
addition to any other rebate or discount of-
fered by the dealer or the manufacturer for
the automobile manufactured after model
year 2006 and prohibit the dealer from using
the voucher to offset any such other rebate
or discount;

(4) establish a process by which persons
who qualify for a rebate under subsection
(¢)(2) may apply for such rebate; and

(5) provide for the enforcement of the pen-
alties described in subsection (e).

(e) ANTI-FRAUD PROVISIONS.—

(1) VIOLATION.—It shall be unlawful for any
person to knowingly violate any provision
under this section or any regulations issued
pursuant to subsection (d).

(2) PENALTIES.—Any person who commits a
violation described in paragraph (1) shall be
liable to the United States Government for a
civil penalty of not more than $15,000 for
each violation.

(f) INFORMATION TO CONSUMERS AND DEAL-
ERS.—

(1) IN GENERAL.—Not later than 30 days
after the date of the enactment of this Act,
and promptly upon the update of any rel-
evant information, the Secretary shall make
available on an Internet Web site and
through other means determined by the Sec-
retary information about the Program, in-
cluding—

(A) how to determine if a vehicle is an eli-
gible trade-in vehicle; and

(B) how to participate in the Program, in-
cluding how to determine participating deal-
ers.

(2) PUBLIC AWARENESS CAMPAIGN.—The Sec-
retary shall conduct a public awareness cam-
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paign to inform consumers about the Pro-
gram and sources of additional information.

(g) RECORDKEEPING AND REPORT.—

(1) DATABASE.—The Secretary shall main-
tain a database of the vehicle identification
numbers of all automobile manufactured
after model year 2006, which have been pur-
chased or leased under the Program.

(2) REPORT.—Not later than 60 days after
the termination date described in subsection
(c)(1)(A)(ii), the Secretary shall submit a re-
port to the Committee on Energy and Com-
merce of the House of Representatives and
the Committee on Commerce, Science, and
Transportation of the Senate describing the
efficacy of the Program, including—

(A) a description of Program results, in-
cluding—

(i) the total number and amount of vouch-
ers issued for purchase or lease of auto-
mobiles manufactured after model year 2006
by manufacturer (including aggregate infor-
mation concerning the make, model, model
year) and category of automobile;

(ii) aggregate information regarding the
make, model, model year, and manufac-
turing location of vehicles traded in under
the Program; and

(iii) the location of sale or lease; and

(B) an estimate of the overall economic
and employment effects of the Program.

(h) EXCLUSION OF VOUCHERS AND REBATES
FROM INCOME.—

(1) FEDERAL PROGRAMS.—A voucher issued
under the Program or a cash rebate issued
under subsection (c)(3) shall not be regarded
as income and shall not be regarded as a re-
source for the month of receipt of the vouch-
er or rebate and the following 12 months, for
purposes of determining the eligibility of the
recipient of the voucher or rebate (or the re-
cipient’s spouse or other family or household
members) for benefits or assistance, or the
amount or extent of benefits or assistance,
under any Federal program.

(2) TAXATION.—A voucher issued under the
Program or a cash rebate issued under sub-
section (c¢)(3) shall not be considered as gross
income for purposes of the Internal Revenue
Code of 1986.

(i) DEFINITIONS.—As used in this section—

(1) the term ‘‘automobile’” means an auto-
mobile or a work truck (as such terms are
defined in section 32901(a) of title 49, United
States Code);

(2) the term ‘‘dealer’” means a person li-
censed by a State who engages in the sale of
new or used automobiles to ultimate pur-
chasers;

(3) the term ‘‘eligible trade-in vehicle”
means an automobile or a work truck (as
such terms are defined in section 32901(a) of
title 49, United States Code) that was manu-
factured before model year 2005;

(4) the term ‘‘person’” means an individual,
partnership, corporation, business trust, or
any organized group of persons;

(5) the term ‘‘Program’ means the Auto-
mobile Voucher Program established under
this section;

(6) the term ‘‘qualifying lease’ means a
lease of an automobile for a period of not
less than 5 years;

(7) the term ‘‘Secretary’” means the Sec-
retary of Transportation acting through the
National Highway Traffic Safety Adminis-
tration; and

(8) the term ‘‘vehicle identification num-
ber” means the 17-character number used by
the automobile industry to identify indi-
vidual automobiles.

SEC. 02. REALLOCATION OF APPROPRIATIONS.

From the amounts appropriated under the
American Recovery and Reinvestment Act of
2009 (Public Law 111-5), the Director of the
Office of Management and Budget may allo-
cate not more than $4,000,000,000 to carry out
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the Automobile Voucher Program estab-
lished under this title.
SEC. 03. EMERGENCY DESIGNATION.

For purposes of Senate enforcement, this
title is designated as an emergency require-
ment and necessary to meet emergency
needs pursuant to section 403 of S. Con. Res.
13 (111th Congress), the concurrent resolu-
tion on the budget for fiscal year 2010.

———

NOTICE OF HEARING

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. BINGAMAN. Mr. President, I
would like to announce for the infor-
mation of the Senate and the public
that a business meeting has been
scheduled before the Committee on En-
ergy and Natural Resources. The busi-
ness meeting will be held on Tuesday,
June 9, 2009, at 10 a.m., in room SD-366
of the Dirksen Senate office building.

The purpose of the business meeting
is to consider pending energy legisla-
tion.

For further information, please con-
tact Sam Fowler at (202) 224-7571 or
Amanda Kelly at (202) 224-6836.

———

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON AGRICULTURE, NUTRITION, AND
FORESTRY

Mr. DURBIN. Mr. President, I ask
unanimous consent that the Senate
Committee on Agriculture, Nutrition,
and Forestry be authorized to meet
during the session of the Senate on
Thursday, June 4, 2009, at 10 a.m. in
room 106 of the Dirksen Senate office
building.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON ARMED SERVICES

Mr. DURBIN. Mr. President, I ask
unanimous consent that the Com-
mittee on Armed Services be author-
ized to meet during the session of the
Senate on Thursday, June 4, 2009, at
9:30 a.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON BANKING,
HOUSING, AND URBAN AFFAIRS

Mr. DURBIN. Mr. President, I ask
unanimous consent that the Com-
mittee on Banking, Housing, and
Urban Affairs be authorized to meet
during the session of the Senate on
Thursday, June 4, 2009, at 9:30 a.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. DURBIN. Mr. President, I ask
unanimous consent that the Com-
mittee on Energy and Natural Re-
sources be authorized to meet during
the session of the Senate to conduct a
business meeting on Thursday, June 4,
2009 at 9:30 a.m., in room SD-366 of the
Dirksen Senate Office Building.

The PRESIDING OFFICER. Without
objection, it is so ordered.

CONGRESSIONAL RECORD — SENATE

COMMITTEE ON ENVIRONMENT AND PUBLIC
WORKS

Mr. DURBIN. Mr. President, I ask
unanimous consent that the Com-
mittee on Environment and Public
Works be authorized to meet during
the session of the Senate on Thursday,
June 4, 2009.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON FOREIGN RELATIONS

Mr. DURBIN. Mr. President, I ask
unanimous consent that the Com-
mittee on Foreign Relations be author-
ized to meet during the session of the
Senate on Thursday, June 4, 2009, at 10
a.m. to hold a hearing entitled ‘‘Chal-
lenges and Opportunities for U.S.-
China Cooperation on Climate
Change.”

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON THE JUDICIARY

Mr. DURBIN. Mr. President, I ask
unanimous consent that the Senate
Committee on the Judiciary be author-
ized to meet during the session of the
Senate, on Thursday, June 4, 2009, at 10
a.m. in room SD-226 of the Dirksen
Senate office building.

The PRESIDING OFFICER. Without
objection, it is so ordered.
AD HOC SUBCOMMITTEE ON DISASTER RECOVERY

Mr. DURBIN. Mr. President, I ask
unanimous consent that the Ad Hoc
Subcommittee on Disaster Recovery of
the Committee on Homeland Security
and Governmental Affairs be author-
ized to meet during the session of the
Senate on June 4, 2009 at 2:30 p.m. to
conduct a hearing entitled, ‘‘Are We
Ready? A Status Report on Emergency
Preparedness for the 2009 Hurricane
Season.”

The PRESIDING OFFICER. Without
objection, it is so ordered.

SELECT COMMITTEE ON INTELLIGENCE

Mr. DURBIN. Mr. President, I ask
unanimous consent that the Select
Committee on Intelligence be author-
ized to meet during the session of the
Senate on June 4, 2009 at 2:30 p.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

PRIVILEGES OF THE FLOOR

Mr. AKAKA. Madam President, I ask
unanimous consent that my fellow,
Louise Kitamura, be granted the privi-
leges of the floor for today.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. VOINOVICH. Mr. President, I ask
unanimous consent that T.J. Kim, a
fellow in my office, be granted floor
privileges for today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SANDERS. Mr. President, I ask
unanimous consent that Gail Hansen, a
fellow in my office, be granted the
privilege of the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

June 4, 2009
EXECUTIVE SESSION

EXECUTIVE CALENDAR

Mr. BROWN. Mr. President, I ask
unanimous consent that the Senate
proceed to executive session to con-
sider Calendar No. 168, the nomination
of David Heyman to be an Assistant
Secretary of Homeland Security; that
the nomination be confirmed, the mo-
tion to reconsider be laid upon the
table; that no further motions be in
order and any statements relating
thereto be printed in the RECORD; that
the President be immediately notified
of the Senate’s action, and the Senate
then resume legislative session.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The nomination considered and con-
firmed is as follows:

DEPARTMENT OF HOMELAND SECURITY

David Heyman, of the District of Colum-
bia, to be an Assistant Secretary of Home-
land Security.

————

LEGISLATIVE SESSION

The PRESIDING OFFICER. The Sen-
ate will resume legislative session.

——————

UNANIMOUS CONSENT
AGREEMENT—H.R. 1256

Mr. BROWN. I ask unanimous con-
sent that the cloture vote on the Dodd
substitute amendment occur at 5:30
p.m., Monday, June 8, and that the fil-
ing deadline for first-degree amend-
ments be 3 p.m., Monday, and the filing
deadline for second-degree amendments
be 4:30 p.m., Monday.

The PRESIDING OFFICER. Without
objection, it is so ordered.

UNANIMOUS CONSENT
AGREEMENT—S. 1023

Mr. BROWN. I ask unanimous con-
sent that notwithstanding the adjourn-
ment of the Senate, the Commerce
Committee be authorized to report S.
1023, the Travel Promotion Act, on Fri-
day, June 5, from 10 a.m. to noon.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

COMMENDING THE UNIVERSITY OF

WASHINGTON WOMEN’S SOFT-
BALL TEAM
Mr. BROWN. I ask unanimous con-

sent the Senate proceed to the imme-
diate consideration of S. Res. 168, sub-
mitted earlier today.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 168) commending the
University of Washington women’s softball
team for winning the 2009 NCAA Women’s
College World Series.

There being no objection, the Senate
proceeded to consider the resolution.
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