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through the royalty on energy produc-
tion and devoting most of it to those 
investments in alternative and renew-
able energies. Again, we do this with-
out borrowing money by establishing a 
renewable and alternative energy trust 
fund and putting funds from domestic 
production royalties into that trust 
fund. In doing so, we do more for alter-
native and renewable energy than 
President Obama’s entire $800 billion 
stimulus plan. 

No. 3, the third big thing the No Cost 
Stimulus Act of 2009 does, it stream-
lines the regulatory burden and clari-
fies environmental law. We streamline 
the review process for new nuclear en-
ergy production, and we prevent the 
abuse of environmental laws, which 
were not meant to be used as a way to 
simply stop and block all of these 
projects. 

Madam President, I wish to close as I 
began. Energy is a big topic, and ensur-
ing affordable, reliable energy is cen-
tral to the core of who we are in this 
country because energy is a great 
equalizer. We are a society of equals. 
We have never had distinct classes. We 
have always had great mobility. You 
can make it in America. If you are suc-
cessful, you can do anything. You are 
not born into a class. You are not lim-
ited in that way. Affordable, reliable 
energy is a key equalizer that ensures 
that American way of life. 

So what should energy policy be 
about? It should be about four things: 

No. 1, ensuring affordable energy for 
all Americans, particularly middle- 
and low-income families, so that we 
keep that great equalizer in the center 
of our society, in the center of our 
economy. 

No. 2, it should be a way to grow the 
economy with our abundant domestic 
resources, particularly as we need to 
get out of this serious recession. 

No. 3, good energy policy should 
work us toward energy independence so 
we do more here at home and we rely 
less on foreign sources. 

No. 4, a good energy policy should en-
sure that it is consistent with national 
security, which, of course, increasing 
our energy independence is. 

I truly believe the No Cost Stimulus 
Act of 2009 achieves all four of those 
broad goals in a very significant way. 
Just as clearly, President Obama’s en-
ergy tax proposals, which across the 
board increase the tax burden on util-
ity bills, on domestic energy, on do-
mestic energy production, move us in 
the opposite direction. 

President Obama said very recently 
about GM, in the midst of the latest 
GM bailout, that: 

GM has been buried under an 
unsustainable mountain of debt, and piling 
an irresponsibly large debt on top of the new 
GM would mean simply repeating the mis-
takes of the past. 

There is an old saying: What is good 
for GM is good for the country. I would 
like to modify that to say: What is true 
for GM is true for the country. So why 
are we piling an irresponsibly large 

debt on top of our existing historically 
high levels of debt in this country? We 
need another way. We need something 
like the No Cost Stimulus Act of 2009. 
We need to learn again how to generate 
wealth and a healthy economy. We 
need to refocus here at home on our 
abundant energy resources. And that is 
the way we can have a sound energy 
policy that meets those four crucial 
goals I mentioned and allow us to work 
out of this severe recession—not by 
borrowing more from the Chinese, not 
by spending more taxpayer dollars— 
and it is all borrowed money right 
now—but focusing here at home on our 
own resources, on our own people, on 
good sustainable jobs we can build here 
toward a prosperous future and toward 
a new energy future. 

Madam President, I yield the floor, 
and I suggest the absence of a quorum. 

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. LIEBERMAN. Madam President, 
I ask unanimous consent the order for 
the quorum call be rescinded. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

f 

THE FAMILY SMOKING PREVEN-
TION AND TOBACCO CONTROL 
ACT 

Mr. LIEBERMAN. Madam President, 
I rise today to describe and explain my 
amendment to H.R. 1256, the Family 
Smoking Prevention and Tobacco Con-
trol Act. The central purpose of this 
legislation is to give the Food and 
Drug Administration the authority to 
regulate tobacco products. I support 
the bill’s goals and am an original co-
sponsor of the Senate counterpart, S. 
982. 

Because the regulation of tobacco 
products under H.R. 1256 passes muster 
under budget rules only because of the 
increase in tax revenues generated by 
one federal employee retirement pro-
gram, I want to make sure that the 
overall retirement system treats fed-
eral employees fairly. To accomplish 
this, I and colleagues on the Homeland 
Security and Governmental Affairs 
Committee—Senators COLLINS, AKAKA, 
and VOINOVICH—have developed this bi-
partisan amendment to make a number 
of much-needed corrections and im-
provements to the federal employee re-
tirement program. In addition to Sen-
ators COLLINS, AKAKA, and VOINOVICH, I 
would also like to thank Senators 
MURKOWSKI, MIKULSKI, INOUYE, and 
BEGICH, who have all asked to be in-
cluded as cosponsors of this amend-
ment. 

The central purpose of our amend-
ment is to bring justice to federal em-
ployees who—because of quirks in the 
law, errors, and oversight—have lost 
out on retirement benefits for which 
they would otherwise be eligible. Many 
of the provisions of this amendment 
have the very strong support of federal 

employee unions and organizations of 
managers. 

Our amendment would add back into 
the pending substitute amendment sev-
eral of the reforms to the federal re-
tirement system that were already 
passed by the House in its version of 
H.R. 1256. In addition, the amendment 
includes two very significant reforms 
to the federal employee pay and retire-
ment systems that our Homeland Secu-
rity and Governmental Affairs Com-
mittee recently approved by voice vote 
without dissent. 

I have prepared a complete written 
summary of these provisions, and I will 
ask consent that it be printed in the 
RECORD. Now I want to focus on those 
that are most significant. 

One of the most important reforms in 
our amendment would lift retirement 
penalties now experienced by long-time 
federal employees under the Civil Serv-
ice Retirement System who want to 
switch to part-time work at the end of 
their careers. The amount of an em-
ployee’s annuity is based, in part, on 
the highest rate of salary that the em-
ployee received over a 3-year period. 
Because an employee’s salary ordi-
narily reaches its highest rate at the 
end of the employee’s career, employ-
ees count on that end-of-career work 
period to help determine the amount of 
annuity. However, as the law now 
stands, employees who have a substan-
tial period of service before April 1986, 
and who now switch to part-time work 
at the end of their career, get part of 
their annuity determined on the basis 
of the amount of salary received, 
which, for the part-time work, is only 
a fraction of the rate of salary re-
ceived. With retirement credit for part- 
time work so reduced, many employees 
have little incentive to stay on part- 
time, and simply opt to retire alto-
gether. 

Our amendment would fix this prob-
lem by using the rate of salary, not the 
amount of salary, for determining the 
entire amount of the employee’s annu-
ity. This would remove the disincen-
tive that now discourages federal em-
ployees near retirement from working 
on a part-time basis while phasing into 
retirement. 

Our amendment is not only fair to 
the employee, but also good for the 
government, by helping to retain valu-
able employees who wish to phase down 
their work but to continue offering 
their talent and experience to serve the 
government and to train future lead-
ers. This is one of the provisions in our 
amendment that was passed by the 
House as part of its version of H.R. 
1256, and this provision is also very 
similar to a bill introduced by Senator 
VOINOVICH, S. 469, which was unani-
mously approved by the Homeland Se-
curity and Governmental Affairs Com-
mittee late last month by voice vote. 

A second provision in our amendment 
would correct an injustice in calcu-
lating the retirement dates and bene-
fits for nonjudicial employees of the 
DC courts, the Court Services and Of-
fender Supervision Agency and the DC 

VerDate Nov 24 2008 23:54 Jun 04, 2009 Jkt 079060 PO 00000 Frm 00006 Fmt 0624 Sfmt 0634 E:\CR\FM\G04JN6.006 S04JNPT1w
w

oo
ds

2 
on

 P
R

O
D

1P
C

60
 w

ith
 S

E
N

A
T

E



CONGRESSIONAL RECORD — SENATE S6141 June 4, 2009 
Public Defender Service. Legislation in 
1997 and 1998 converted these individ-
uals from being employees of non-fed-
eral agencies into being federal em-
ployees. The converted employees were 
brought under the Federal Employees 
Retirement System, which essentially 
began calculating their eligibility for 
retirement and the amount of their 
benefits anew, without recognition of 
their previous service. 

Some employees of these three agen-
cies could have retired years ago had 
they received credit for their years of 
service with the DC government. In-
stead, they are still serving to make up 
for time lost when they were trans-
ferred into the federal service. One pro-
vision in our amendment would simply 
require that the time served by these 
employees before their date of transfer 
from DC to federal service will count 
towards their overall federal retire-
ment eligibility as ‘‘creditable serv-
ice.’’ This is a fair and just correction. 

Another important provision in our 
amendment will equalize the treat-
ment of participants in the old Civil 
Service Retirement System and par-
ticipants in the newer Federal Employ-
ees’ Retirement System. This provision 
would allow FERS participants to 
apply their unused sick leave in deter-
mining their length of service for the 
purposes of computing the amount of 
retirement benefit—something Civil 
Service Retirement System partici-
pants are already allowed to do. This 
reform would not only bring equity to 
all federal employees participating in 
the two retirement plans. It also would 
help reduce the inevitable absenteeism 
that results from the current ‘‘use it or 
lose it’’ policy for sick leave under the 
FERS program. 

Our amendment also provides relief 
to approximately 170 U.S. Secret Serv-
ice agents and officers who have lost 
out on tens of thousands of dollars in 
retirement benefits because they did 
not receive what they were promised 
when hired. This provision would re-
store this group of agents and officers 
to the retirement system they were 
promised and paid into over 22 years 
ago. 

Historically, Secret Service nonuni-
formed agents, like other federal em-
ployees, joined the Federal Civil Serv-
ice Retirement System, whereas uni-
formed officers of the Secret Service 
were covered under the District of Co-
lumbia Police and Fire Retirement 
Plan, because their division had origi-
nally begun as an adjunct to the DC po-
lice force. Nonuniformed agents who 
accrued 10 years of protection time 
could also transfer into the DC plan, 
and many did so, because the DC plan 
is more generous and more flexible 
than the federal system. 

New-hires to the Secret Service con-
tinued to be promised that they could 
retire under the DC Metro plan up 
until 1987. In that year, when the Fed-
eral Employee Retirement System was 
created to replace the older CSRS, the 
law did not permit Secret Service 

agents hired between the years of 1984 
and 1987 to opt into the DC plan, but 
instead required them to be covered by 
the new federal retirement system. 

We ask a tremendous amount from 
the men and women of the Secret Serv-
ice, many of whom have some of the 
most challenging jobs within the fed-
eral government. It is not too much to 
expect that the federal government 
abide by its promises in return. Ac-
cordingly, this amendment will enable 
the affected Secret Service agents to 
convert to the DC Metro plan if they so 
choose. 

Finally, our amendment incorporates 
two additional bipartisan reforms of 
the federal pay and benefits system 
that our Homeland Security and Gov-
ernmental Affairs Committee recently 
approved without dissent. 

First, the amendment incorporates a 
bill introduced as S. 507 by Senator 
AKAKA, and cosponsored by Senators 
MURKOWSKI, INOUYE, and BEGICH, called 
the ‘‘Non-Foreign Area Retirement Eq-
uity Assurance Act of 2009.’’ This legis-
lation will bring federal employees in 
Hawaii, Alaska, and other ‘‘nonfor-
eign’’ U.S. territories in line with fed-
eral employees in the lower 48 states 
with regard to pay and pension. Fed-
eral employees in the lower 48 states 
receive locality pay, which is taxed and 
counts towards employees’ pensions 
Federal employees in nonforeign areas 
instead receive a nonforeign cost of liv-
ing allowance, which is neither taxed 
nor counted towards pensions. 

This puts nonforeign area employees 
at a substantial disadvantage when it 
comes time to retire. To correct this 
situation, the legislation would move 
federal employees in nonforeign areas 
from the nonforeign COLA system to 
locality pay that would both be taxed 
and count toward pensions. Locality 
pay would be phased in over a 3-year 
period and the nonforeign COLA would 
be phased out. Although all future em-
ployees would be covered by the act, 
existing employees in nonforeign areas 
could choose to continue receiving the 
nonforeign COLA rather than being 
transitioned to locality pay. 

We have also included in this amend-
ment a bill, S. 629, which was intro-
duced by Senator COLLINS and cospon-
sored by Senators VOINOVICH, KOHL, 
and MCCASKILL, named the ‘‘Part-Time 
Reemployment of Annuitants Act of 
2009.’’ 

This legislation would authorize Fed-
eral agencies to reemploy retired Fed-
eral employees, under certain limited 
conditions, without offset of annuity 
against salary. The purpose is to help 
agencies weather the upcoming wave of 
retirements by hiring back retirees on 
a limited basis. 

Under present law, most annuitants 
who return to work have the amount of 
their pension offset against their sal-
ary. Congress has enacted certain lim-
ited exceptions to this general rule, 
and our amendment would grant all 
agencies the power to hire annuitants 
at full salary and annuity if certain 
conditions are met. 

The bill includes several limits in-
tended to ensure that the authority is 
used for the intended purpose, to fill 
particular staffing gaps and needs. A 
reemployed individual may not work 
more than a maximum of 520 hours— 
i.e., 65 days—in the first 6 months after 
retirement, or more than 1,040 hours— 
i.e., 130 days—in any 12-month period, 
or exceed a total of 3,120 hours—i.e., 390 
days—for any one individual. These 
limits represent working at about half 
time. 

Moreover, reemployed annuitants at 
an agency may not comprise more than 
2.5 percent of the agency’s total work-
force, and may not exceed 1 percent of 
the agency’s total workforce unless the 
agency head submits a written jus-
tification to OPM and Congress. The 
legislation would sunset after 5 years. 

Federal employees, wherever they 
work, are a dedicated group of people 
who are asked to make a number of 
sacrifices for the sake of their country. 

Those in the Secret Service, obvi-
ously, sacrifice more, sometimes with 
their lives. Our amendment will update 
and bring retirement parity and fair-
ness to many federal employees. This 
amendment will provide a measure of 
justice for hundreds of thousands of 
public servants. I urge my colleagues 
to support this amendment. 

Madam President, to reiterate, I rise 
today to describe and explain and 
speak on behalf of the bipartisan 
amendment to this underlying bill I am 
proud to introduce, along with Senator 
COLLINS, Senator AKAKA, and Senator 
VOINOVICH. The central purpose of the 
legislation before us, of course, is to 
give the Food and Drug Administration 
the authority to regulate tobacco prod-
ucts. I support the aims of the bill 
strongly and I am proud to be an origi-
nal cosponsor of the Senate counter-
part, S. 982. 

Because the regulation of tobacco 
products is estimated to result in some 
reduction in tobacco excise taxes, the 
bill before us, H.R. 1256, passes muster 
under budget rules only because of an 
increase in revenues generated by a 
change that is made in the proposal in 
the Federal Employee Retirement Sys-
tem. The aim of Senator COLLINS, Sen-
ator AKAKA, Senator VOINOVICH, and 
myself, in proposing this amendment is 
to make sure that while that revenue- 
raising change occurs, that the overall 
retirement system treats Federal em-
ployees as fairly as possible. So we 
have developed this bipartisan amend-
ment to make a number of corrections 
and improvements in the existing Fed-
eral employee program. 

In addition to the Senators I have 
mentioned, I also thank Senators MUR-
KOWSKI, MIKULSKI, INOUYE, and BEGICH, 
who have also become cosponsors of 
this amendment. 

The central purpose of the amend-
ment is to bring justice to Federal em-
ployees who, because of quirks in the 
law—frankly of errors or oversights— 
have lost out on retirement benefits for 
which they would otherwise be eligible. 
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Many of the provisions of this amend-
ment have the very strong support of 
the groups representing Federal em-
ployees and managers as well. Our 
amendment would add back into the 
pending substitute amendment several 
of the reforms to the Federal retire-
ment system that actually were al-
ready passed by the House in its 
version of H.R. 1256. In addition, the 
amendment includes two very signifi-
cant reforms to the Federal employee 
pay and retirement systems that our 
Homeland Security and Governmental 
Affairs Committee recently approved 
by voice vote without dissent. 

I should state here for the record 
that the committee now has very broad 
jurisdiction which has been added to, 
in recent years, when we became the 
Homeland Security Committee, but in 
the original governmental affairs juris-
diction of the committee we not only 
have general oversight of the activities 
of government, of the Federal Govern-
ment, this is the committee respon-
sible for the civil service, for those who 
work every day to enable our Federal 
Government to work for the citizens of 
our country. 

I have a complete written summary 
of the provisions that are in this 
amendment. I will offer it a little bit 
later, but now I want to focus on a few 
of the most significant changes. 

One of the most important reforms in 
the amendment would lift retirement 
penalties now experienced by long-time 
Federal employees under the Civil 
Service Retirement System when they 
want to switch to part-time work at 
the end of their careers. It is very im-
portant, as we face a time of increasing 
retirement from Federal service and 
increasing demand on Federal service. 
The amount of an employee’s annuity 
is based in part on the highest rate of 
salary an employee received over a 3- 
year period. Although an employee’s 
salary naturally reaches its highest 
rate at the end of an employee’s career, 
employees count on that end-of-career 
work period to determine the amount 
of annuity they will live on in retire-
ment. However, as the law now stands, 
employees who have a substantial pe-
riod of service before April 1986, and 
who now switch to part-time work at 
the end of their career, get part of 
their annuity determined on the basis 
of the amount of salary received, 
which, for part-time work, is only a 
fraction of the rate of salary received. 

With retirement credit for part-time 
work so reduced, a lot of employees 
have very little incentive to stay on 
part time when we need them to do so, 
and they will, therefore, retire alto-
gether. 

Our amendment would fix this prob-
lem by using the rate of salary, not the 
amount of salary, for determining the 
entire amount of the employee’s annu-
ity. That would remove the disincen-
tive to continue to serve that now ex-
ists. 

A second provision in our amendment 
would correct an injustice in calcu-

lating the retirement dates and bene-
fits for nonjudicial employees of the 
D.C. courts, the Court Services and Of-
fender Supervision Agency, and D.C. 
Public Defender Service. These are fair 
and just corrections. 

Another important provision in the 
amendment would equalize the treat-
ment of participants in the Civil Serv-
ice Retirement System with treatment 
of participants in the newer Federal 
Employees Retirement System. To the 
average American, this vocabulary is 
probably not too comprehensible. To 
the millions of Federal employees, the 
difference between the CSRS and FERS 
is quite well understood and signifi-
cant. The provision that we have in 
this amendment would allow for its 
participants to apply their unused sick 
leave in determining their length of 
service for the purposes of computing 
the amount of retirement benefits— 
something Civil Service Retirement 
System participants are already al-
lowed to do. So that is an inequity this 
amendment would eliminate. 

The amendment also provides relief 
to approximately 170 U.S. Secret Serv-
ice agents and officers who have lost 
out on tens of thousands of dollars in 
retirement benefits because they did 
not receive what they were promised 
when hired. This provision would re-
store this small group of agents and of-
ficers to the retirement system that 
they were promised and paid into over 
22 years ago. We obviously ask so much 
of the men and women of the Secret 
Service that we should treat them fair-
ly. 

Finally, our amendment incorporates 
those two additional bipartisan re-
forms of the Federal Pay and Benefit 
System that our Homeland Security 
and Governmental Affairs Committee 
recently approved without dissent. 

First, the amendment incorporates a 
bill introduced as S. 507 by Senator 
AKAKA, who I know is on the floor and 
I believe may speak on this when I am 
done, cosponsored by Senators MUR-
KOWSKI, INOUYE, and BEGICH, called the 
Non-Foreign Area Retirement Equity 
Assurance Act of 2009. These obviously 
are colleagues from Alaska and Hawaii, 
so it has unique relevance there. The 
legislation would bring Federal em-
ployees in Hawaii and Alaska and other 
‘‘nonforeign’’ U.S. territories in line 
with Federal employees in the lower 48 
States, as we call them, with regard to 
pay and pension. Federal employees in 
the lower 48 receive locality pay, which 
is taxed and counts toward employee 
pensions. Federal employees in nonfor-
eign areas, such as Alaska and Hawaii, 
instead receive a nonforeign cost of liv-
ing allowance, which is neither taxed 
nor counted toward pensions. 

This puts Federal workers in places 
such as Hawaii and Alaska at a sub-
stantial disadvantage when it comes to 
retirement. To correct this situation, 
this legislation would remove Federal 
employees in nonforeign areas—Alas-
ka, Hawaii, et cetera—from the nonfor-
eign COLA system to locality pay that 

would both be taxed and would count 
toward pensions. 

We have also included in this amend-
ment a bill, S. 629, which was intro-
duced by Senator COLLINS and cospon-
sored by Senators VOINOVICH, KOHL, 
and MCCASKILL, which is called the 
Part-Time Reemployment of Annu-
itants Act of 2009. This is relative to 
something I talked about earlier. It 
would authorize Federal agencies to re-
employ retired Federal employees 
under certain limited conditions with-
out offset of annuity against salary. In 
other words, we have some retired em-
ployees who, after a long period of 
service, have built up specialized skills 
we need and will need more and more 
in the years ahead, as a generation re-
tires from Federal service. Yet now 
there is an economic disincentive for 
those retired employees to come back 
part time or for limited periods of time 
to serve the American people. 

Under present law, most annuitants 
who return to work have the amount of 
their pension offset against their sal-
ary. Congress has enacted certain lim-
ited exceptions to this general rule. 
Our amendment would grant all agen-
cies the power to hire annuitants at 
full salary, while maintaining their 
full retirement benefit, if certain con-
ditions are met. 

The bill includes several limits to en-
sure that this authority is used for the 
intended purpose, which is to fill par-
ticular staffing gaps and needs and not 
used to frustrate the desire of a new 
generation of Federal workers to come 
in. A reemployed individual may not 
work more than a maximum of 520 
hours, 65 days, in the first 6 months 
after retirement or more than 1,040 
hours, 130 days, in any 12-month period 
or exceed a total of 390 days for any 
one individual for the entirety of their 
retirement. 

Each of these proposals that are part 
of this amendment treat Federal em-
ployees fairly. They correct inequities; 
in some cases, oversights. The fact is, 
in many countries of the world, devel-
oped countries particularly, one of the 
most respected professions, lines of 
work one can go into is civil service, 
what we call the civil service. We are 
not where we should be in this country. 
These are the people who make the 
Federal Government work. We should 
treat them fairly and, in this unique 
circumstance, when we are taking 
some more out as a result of a change 
in the Federal retirement system to 
offset the loss of excise taxes on to-
bacco, there is some money left over 
which we can use to correct these in-
equities on Federal employees. That is 
why I am so pleased this is a bipartisan 
amendment. 

I hope, when it comes to a vote, it 
will receive overwhelming bipartisan 
support. 

I thank Senator AKAKA, who is an ex-
traordinary Senator in general but has 
been a wonderful, productive, contrib-
uting member of this committee and a 
great advocate for the most progressive 
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human capital management; that is, 
the best management of our Federal 
workforce. 

The ACTING PRESIDENT pro tem-
pore. The Senator from Hawaii. 

Mr. AKAKA. Madam President, I ask 
unanimous consent to speak as in 
morning business for 10 minutes. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

Madam President, I thank Chairman 
LIEBERMAN for his leadership. He has 
been doing a grand job in moving legis-
lation on issues of homeland security. I 
rise today to support the Family 
Smoking Prevention and Tobacco Con-
trol Act. Tobacco products kill ap-
proximately 400,000 people each year. 
The FDA must be provided with the au-
thority to regulate deadly tobacco 
products, limit advertising, and further 
restrict children’s access to tobacco. 

I commend my friend from Massa-
chusetts, Senator KENNEDY, for his 
long-term commitment to advancing 
this vital public health legislation, and 
I thank my friend from Connecticut, 
Senator DODD, for managing this bill. I 
am proud to support their efforts. 

Included in the bill are a number of 
Federal retirement provisions that go a 
long way to support retirement secu-
rity and provide more options for Fed-
eral employees. 

The provisions in the managers’ 
amendment would make four changes 
to enhance the Thrift Savings Plan. 
Federal employees would be automati-
cally enrolled in the TSP with the op-
tion of opting out of the program. Fed-
eral employees also will be eligible for 
immediate matching TSP contribu-
tions from their employing agency. In 
addition, the Thrift Savings Board will 
have the option to create a mutual 
fund window during which employees 
will be able to select mutual funds that 
are appropriate for their investment 
needs. Finally, employees will be al-
lowed to invest in a Roth IRA through 
the TSP. 

As chairman of the Subcommittee on 
Oversight of Government Management, 
the Federal Workforce, and the Dis-
trict of Columbia, I also am proud to 
support my other good friend from 
Connecticut, Senator LIEBERMAN, in of-
fering an amendment to support addi-
tional retirement security and equity 
provisions for the Federal workforce. 

Most important to my home State of 
Hawaii, the amendment provides need-
ed retirement equity to Federal em-
ployees in Hawaii, Alaska, and the ter-
ritories. Nearly 20,000 Federal employ-
ees in Hawaii, and another 30,000 Fed-
eral employees in Alaska and the terri-
tories, currently receive a cost of liv-
ing allowance, which is not taxed and 
does not count for retirement purposes. 

Because of this, workers in these 
areas retire with significantly lower 
annuities than their counterparts in 
the 48 States and DC. 

COLA rates are scheduled to go down 
later this year along with the pay of 
these nearly 50,000 Federal employees if 
we do not provide this fix. 

In 2007, the Office of Personnel Man-
agement offered a proposal to correct 
this retirement inequity. After solic-
iting input from all affected employ-
ees, I introduced the Non-Foreign Area 
Retirement Equity Assurance Act. The 
bill passed the Senate by unanimous 
consent in October 2008. Unfortunately, 
the House did not have time to con-
sider the bill before adjournment. 

I reintroduced this as S. 507, which is 
included in this amendment, with Sen-
ators MURKOWSKI, INOUYE, and BEGICH. 
It is nearly identical to the bill that 
passed the Senate last year. 

This is a bipartisan effort to transi-
tion employees in Hawaii, Alaska, and 
the territories to the same locality pay 
system used in the rest of the United 
States, while protecting employees’ 
take-home pay in the process. In this 
current economic climate we must be 
careful not to reduce employees’ pay. 

The measure passed unanimously 
through committee on April 1. OPM re-
cently sent Congress a letter asking for 
prompt, favorable action on this meas-
ure. 

This is one of the most important 
issues facing Federal workers in Ha-
waii, Alaska, and the territories. I urge 
my colleagues to support this change. 

One of the other provisions in the 
amendment corrects how employees’ 
annuities are calculated for part-time 
service under the Civil Service Retire-
ment System. This provision treats 
Federal employees under CSRS the 
same way they are treated under the 
newer Federal Employee Retirement 
System. Eliminating this unnecessary 
disparity is a matter of fairness and 
correction. 

Similarly, this amendment includes 
a provision to treat unused sick leave 
the same under the new retirement 
system as under the old system. 

The Congressional Research Service 
recently found that FERS employees 
within 2 years of retirement eligibility 
used 25 percent more sick leave than 
CSRS employees within 2 years of re-
tirement. OPM also found that the dis-
parity in sick leave usage costs the 
Federal Government approximately $68 
million in productivity each year. 

This solution was proposed by Fed-
eral managers who wanted additional 
tools to build a more efficient and pro-
ductive workplace and to provide em-
ployees with an incentive Congress 
should have retained years ago. 

This amendment also will make good 
on the recruitment promise made to a 
small group of Secret Service agents. 
Approximately 180 Secret Service offi-
cers, hired during 1984 through 1986, 
were promised access to the DC retire-
ment plan. This amendment would pro-
vide it. 

The majority of these retirement re-
form provisions have the endorsement 
of all the major Federal employee 
groups including: the American Fed-
eration of Government Employees, the 
National Treasury Employees Union, 
the National Active and Retired Fed-
eral Employee Association, the Senior 

Executives Association, the Federal 
Managers Association, the Government 
Managers Coalition, and the list goes 
on. 

I strongly encourage my colleagues 
to support this bill and the Federal re-
tirement reform provisions. 

I thank Chairman LIEBERMAN for his 
support and his leadership. 

I suggest the absence of a quorum. 
The ACTING PRESIDENT pro tem-

pore. The clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mrs. HAGAN. Madam President, I 

ask unanimous consent that the order 
for the quorum call be rescinded. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

Mrs. HAGAN. Madam President, I 
ask unanimous conent to speak in 
morning business. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

Mrs. HAGAN. Thank you. 
Madam President, I rise in opposition 

to the Family Smoking Prevention and 
Tobacco Control Act that is before us. 
While the bill purports to reduce smok-
ing among teenagers and to regulate 
tobacco products, it goes far beyond 
these two goals. 

This broad, sweeping legislation will 
further devastate the economy of 
North Carolina and the lives of many 
of my constituents. In my State, we 
have 12,000 tobacco farmers and 65,700 
jobs tied to this industry. It also gen-
erates close to $600 million annually in 
farm income. And the economic impact 
of tobacco in North Carolina is $7 bil-
lion. We know we are in the midst of an 
economic crisis, and the bill before us 
today will further impact the economy 
in North Carolina by putting thousands 
of people out of work and exacerbating 
the already high levels of unemploy-
ment throughout our State. 

Many aspects of the bill will make it 
impossible for tobacco manufacturers 
to earn a living. For example, the la-
beling requirements in the bill will 
present a burdensome and costly obsta-
cle for many of the smaller tobacco 
manufacturers, as will the marketing 
and advertising restrictions in this bill. 

But I am also concerned that the bill 
will allow the FDA to develop stand-
ards for tobacco products for which 
technology now may not exist. For ex-
ample, the bill requires the FDA to es-
tablish standards for the reduction or 
elimination of certain components, in-
cluding smoke components. The prob-
lem is that many of these components 
are naturally found in the tobacco leaf 
and technology may not be available to 
extract these natural—they are not ar-
tificial—components. Allowing the 
FDA to develop unattainable standards 
will put farmers in an outright impos-
sible position—again, hurting genera-
tion-old families and businesses in 
North Carolina. 

But let me make it clear that the bill 
is going to make it more difficult for 
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domestic tobacco manufacturers to 
compete with foreign tobacco manufac-
turers who are not going to be forced 
by the FDA to abide by the same stand-
ards as our domestic manufacturers. 

For example, the bill requires that 
tobacco products be tested. I want to 
offer an amendment that is going to re-
quire that this testing be done in a lab-
oratory in the United States because it 
is hard to fathom that the FDA is 
going to be allowed into foreign manu-
facturing facilities. 

I believe we need to be cognizant of 
the burdens these new standards will 
impose on our domestic tobacco manu-
facturers in terms of greater costs to 
implement the reporting, testing, and 
labeling requirements. And we have to 
ensure that these costs are not going to 
put our domestic manufacturers at a 
total disadvantage with foreign com-
petitors. 

The bottom line is that in North 
Carolina, people are working hard to 
make a living. Some 65,000 work in this 
industry, and 12,000 work on our won-
derful tobacco farms. In this economic 
downturn, I do not think now is the 
time to pass a bill that is going to dis-
proportionately impact so many people 
in my State. 

I have three amendments I wish to 
discuss at this point. I understand the 
majority leader is working on an agree-
ment with the Republican leader so 
that these amendments will be called 
up at a later date. 

The first amendment I wish to dis-
cuss is amendment No. 1249, requiring 
that the technology exist before the 
FDA can develop standards. This is an 
amendment I wish to have serious con-
sideration given. 

This amendment, No. 1249, simply 
clarifies that the FDA cannot establish 
technological standards until they 
have determined that the technology is 
available to meet that particular 
standard. 

The bill does not limit the FDA’s au-
thority to reduce or ban compounds 
found naturally in tobacco leaf. Rath-
er, this bill gives the FDA the author-
ity to require the removal of harmful 
components from tobacco products, in-
cluding components that are native to 
the tobacco leaf. Because of this, many 
of the new requirements will only be 
achievable through dramatic changes 
in tobacco farming operations and 
could affect the growing and curing of 
the actual tobacco leaf. As such, this 
bill allows the FDA to establish stand-
ards on tobacco products that may not 
be achievable with the technology that 
exists. While the bill does include lan-
guage that would require the FDA to 
consider technical achievability, it 
does not go far enough to ensure that 
the technology does, in fact, exist. 

My amendment would require the 
FDA to actually establish that the 
technology is available before it sets 
the standards. This approach is similar 
to the standards the EPA must meet to 
implement environmental laws. I be-
lieve if we are going to put 65,700 jobs 

on the line in North Carolina, we cer-
tainly have to ensure that the tech-
nology is available to give those people 
and employers and employees a chance 
to adhere to the FDA standards. 

I urge support of this amendment. 
Madam President, I also wish to dis-

cuss amendment No. 1253, disallowing 
FDA regulation of the actual tobacco 
farmer. 

This amendment would clarify that 
the FDA does not have the authority to 
regulate the production of tobacco or a 
farmer who produces tobacco, either di-
rectly or indirectly. The underlying 
bill does state that the FDA does not 
have authority over the tobacco leaf 
that is not in the possession of the 
manufacturer and that the FDA does 
not have the authority to enter onto a 
farm owned by a producer of tobacco. 
But the bill provides an exception to 
allow the FDA to regulate activities by 
a manufacturer that affects the actual 
production. This is a backdoor way of 
getting at the tobacco grower because 
nearly every activity by the tobacco 
manufacturer affects the production of 
the tobacco leaf. 

Further, the underlying bill would 
allow the FDA to indirectly place man-
dates on a tobacco producer by placing 
mandates on a manufacturer. It is un-
realistic to expect that mandating 
standards on tobacco manufacturers 
will not trickle down to drastically im-
pact the actual farmer and their oper-
ations. I believe the exception in this 
bill is too broad. 

My amendment drops this exception. 
This amendment is critical to ensure 
that as new standards and regulations 
are imposed on tobacco manufacturers, 
farmers and their families will be pro-
tected. 

Again, there are 12,000 tobacco farm-
ers in North Carolina who are on the 
line. Their livelihoods are on the line. 
We need to be sure they are able to 
have a playing field they can work 
with. 

I urge support of this amendment. 
Madam President, the third amend-

ment I want to discuss is amendment 
No. 1252, which has to do with testing 
in U.S. laboratories. 

This bill before us today requires for-
eign-grown tobacco to meet the same 
standards applied to domestically 
grown tobacco. But the problem is, the 
bill does not contain language sug-
gesting how the FDA is going to en-
force this. I sincerely doubt we will 
find any foreign tobacco manufacturers 
willing to invite the FDA into their 
companies to inspect and test their to-
bacco products. And I doubt we will 
find many foreign testing facilities 
that are willing to submit to U.S. 
standards. 

My amendment addresses this con-
cern by requiring, simply, that any 
testing of tobacco products required in 
this bill be conducted in a U.S. labora-
tory. Undoubtedly, the FDA is going to 
have a difficult time regulating prod-
ucts coming in from overseas. We do 
not have to look very far into FDA’s 

past to figure that out. The solution to 
this problem is to require tobacco prod-
ucts intended for domestic consump-
tion to be, simply, tested in our coun-
try. 

This requirement would help ensure 
that domestic tobacco manufacturers 
are not put at a competitive disadvan-
tage to foreign manufacturers, and 
that foreign manufacturers do not get 
preferential treatment because domes-
tic manufacturers would be subject to 
stricter testing requirements. It would 
also help to ensure that foreign manu-
facturers are not simply dumping un-
safe products into the U.S. market. 

In this time of economic uncertainty, 
I think we have to do what we can to 
protect and create American jobs. Re-
quiring tobacco products to be tested 
in the United States would certainly 
help keep those jobs here at home. 

Once again, I urge support and con-
sideration of this amendment. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER (Mr. 
KAUFMAN). The clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. BURR. Mr. President, I ask unan-
imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BURR. Mr. President, I under-
stand we are in morning business. 

The PRESIDING OFFICER. We are. 
Mr. BURR. Mr. President, I ask unan-

imous consent to speak for up to 30 
minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BURR. I thank the Presiding Of-
ficer. 

Mr. President, later this morning, 
today, we will go back on the tobacco 
FDA bill. As one who has tried to edu-
cate Members on why this is a flawed 
bill, let me state I am fighting an up-
hill battle. I have been all week. 

I wish to thank my friends and col-
leagues who have come to the floor 
over the last days to support their be-
lief that this is misguided, not the reg-
ulation, but the fact that we are con-
centrating this in the Food and Drug 
Administration, an agency that has the 
trust and confidence of the American 
people that the gold standard of prov-
ing safety and efficacy for all drugs, de-
vices, biologics, and cosmetics, and 
food safety is their No. 1 mission. But 
my colleagues know this has been an 
uphill fight, too. I have tried over the 
course of those days to highlight for 
the American public why it is bad pol-
icy. I have highlighted portions of the 
bill that I thought were flawed. I 
haven’t come out and said this is the 
wrong thing, even though, let me re-
mind my colleagues, this is the current 
flowchart for the Federal regulation of 
tobacco before we do anything. So for 
Members who come and say this indus-
try is underregulated, let me remind 
them it is the Department of Transpor-
tation, the Department of the Treas-
ury, the Department of Commerce, the 
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Department of Justice, the Office of 
the President, the Department of 
Health and Human Services, the De-
partment of Education, the Depart-
ment of Labor, General Services Ad-
ministration, the Department of Vet-
erans Affairs, the Federal Trade Com-
mission, the Department of Agri-
culture, Environmental Protection, 
U.S. Postal, and the Department of De-
fense. Now we are going to take all of 
those areas of Federal regulation and 
we are going to condense them all into 
the Food and Drug Administration, 
which has a mission statement of prov-
ing the safety and efficacy of every 
product over which they have jurisdic-
tion. 

Twenty-five percent of the U.S. econ-
omy is currently regulated by the Food 
and Drug Administration. Americans 
go to bed at night after taking pills 
prescribed by a doctor and filled by a 
pharmacist with the comfort of know-
ing they have been approved to be safe 
and effective. Through this bill, we are 
going to dump on the Food and Drug 
Administration a product that is not 
safe and it is certainly not effective. 

I have tried to point out the flaws. 
Heck, I have tried to point out the 
good things in the bill. I haven’t been 
one-sided on it. But every time one of 
my colleagues from the other side of 
the aisle has come to speak, we have 
either seen charts that are 10 years old 
or data that is 10 years old. We have 
seen products that they have painted 
in a light that didn’t even exist 10 
years ago. I haven’t heard a single 
question I have asked in this debate 
answered by the other side or even 
their opinion of what is wrong with the 
substitute. It has all been rhetoric. 

I wish to share a story with my col-
leagues. This story is a news report. It 
was a report CNN ran on a product that 
is new to the market. It is called Camel 
Orbs. It is not a cigarette, and it is 
really not smokeless tobacco; it is a 
dissolvable tablet. 

As I pointed out to my colleagues 
yesterday when I showed them the 
chart for continuum of risk, nonfil-
tered cigarettes have a 100-percent risk 
factor and filtered cigarettes have a 95- 
percent risk factor. As you introduce 
new products into the marketplace 
that allow individuals to move from 
cigarettes to other products, you re-
duce the risk. You reduce the risk of 
death and disease, and that is one of 
the three objectives of tobacco legisla-
tion. Youth usage should go down. 
Death and disease should be reduced 
from the standpoint of risk. 

Let me come all the way over here on 
the chart to dissolvable tobacco. The 
risk is 2 percent. To bring these to 
market is to reduce the risk from 100 
percent to 2 percent—98 percent better. 

CNN ran this article on Orbs. It is a 
smokeless product, but I will get into 
that in a few minutes. For now, what 
you need to know is Orbs falls under 
the same age restrictions all tobacco 
products do. That means it contains no 
cartoon images. It must be shelved be-

hind the counter where it is out of 
reach of children. Heck, it is out of 
reach of adults. They have to phys-
ically ask for the product. By the way, 
you must show photo ID to buy tobacco 
products today. Let me say that again. 
You must show a photo ID to purchase 
tobacco products. 

When CNN did their story, take a 
guess on the angle they took. They la-
beled it as candy—candy—even though 
it is not candy flavored. They said it 
was candy. They didn’t mention death 
or disease. You would think a story on 
tobacco would lead with that. I haven’t 
been shy to come to the floor and say 
that is the result of tobacco usage. But 
they didn’t even go to death and dis-
ease. No, they said it was candy. That 
is how they labeled it. 

Even though they mischaracterized 
the product and took people down the 
path they wanted to go, that wasn’t 
the bad news of this story. The bad 
part of the story was they took tins of 
the product and they actually placed 
them in the candy aisle at the conven-
ience store, right there beside the 
Reese’s Cups and the chewing gum. 
Then they took footage of a young boy, 
I think, reaching over and picking up 
one of the Camel Orbs, even though 
this is highly illegal. Even though the 
convenience store could be prosecuted, 
and therefore they don’t put tobacco 
products in the candy section, still 
CNN wanted to make their point. What 
a better way to make the point than to 
stage what the picture was. Let me say 
that again. What a better way to make 
the point than to stage that every re-
tailer in the world out there is putting 
Orbs, a tobacco product, in its candy 
section. They portrayed Reynolds 
America as being deceptive and luring 
children. No candy. It is not going in 
the candy section. It is in the tobacco 
section where smokeless and stick 
smoke products are. 

That is why it is so difficult. That is 
why the job I am on a quest for is an 
uphill battle. It is because nobody on 
that side wants to come down and talk 
about the policy. 

The bill we are considering was writ-
ten 10 years ago. No wonder we are 
using 10-year-old charts and 10-year-old 
statistics. The truth is, if you look at 
the statistics today, if you want to ad-
dress death and disease, then accept 
the fact that there has to be an oppor-
tunity to reduce the risk. But what my 
colleagues need to know is that H.R. 
1256 gives the FDA full jurisdiction 
over tobacco products, and it takes 
this category right here and it locks it 
in. It cements it because it grand-
fathers FDA from ever doing anything 
on the existing products that are in the 
marketplace: filtered cigarettes and 
nonfiltered cigarettes. FDA is forbid-
den from changing anything. The prod-
ucts that were sold continue to be sold. 
No new products can be sold. 

They say there is a pathway for these 
products to come to market. It is a 
three-pronged test they have to meet. I 
won’t dwell on the first two prongs. Let 

me dwell on the third one. The third 
one is this: You have to prove that peo-
ple who don’t use tobacco products 
aren’t likely, when this new product is 
introduced, to actually use this prod-
uct. But the way the bill is crafted says 
this: You can’t communicate with the 
public unless you have an approved 
product. So I ask my colleagues, if you 
can’t communicate with the American 
people to find out whether they are 
likely to buy a product that is new to 
the market until that product is actu-
ally approved, then how can you fill 
out an application and make the claim 
that the American people aren’t likely 
to use that product when they don’t 
use tobacco products? So it is disingen-
uous to suggest that there is a pathway 
for reduced-risk products when, under 
the construction you make anybody go 
through, you can’t possibly make the 
claim they ask you to make because 
you can’t communicate with non-to-
bacco users as to whether this product 
would be something they would choose 
to use. So any claim based upon that, 
that this is a bill which addresses 
death and disease, is disingenuous at 
best because what it does is it locks 
this category. It cements those people 
who currently use smoke products— 
cigarettes—the 19.8 percent of the 
American people who currently smoke. 

So far in this debate, I have seen 
charts, like everybody else, that would 
make your skin crawl and I have heard 
stats that would make your head spin. 
I even heard Senator SANDERS come to 
the floor yesterday and say tobacco 
manufacturers want to get you ad-
dicted to heroin. I think he misspoke, 
but I have to tell my colleagues I am 
not absolutely positive of that. 

All of this follows the same conclu-
sion: Under H.R. 1256, which is the base 
bill, the sponsors claim that the FDA 
will stop everything, that all of this 
will go away. And let me concede for a 
minute that maybe they are right, 
then they would have to concede that I 
am right—with the exception of lock-
ing this product in forever. If you lock 
that product in forever, then you can’t 
make the claim that you are reducing 
death and disease. 

I think, as I have gone through this 
debate and pointed out that when you 
look at the CDC study of 50 States and 
you look at the percentage of smoking 
prevalence in our youth, what you find 
is that in 48 States out of 50, the preva-
lence of marijuana usage is higher than 
the prevalence of smoking. Let me say 
that again. In 48 out of the 50 States, 
the prevalence of marijuana use is 
higher than the prevalence of smoking. 
One would conclude from that, since 
marijuana is illegal—it is not age-test-
ed; it is illegal—that the usage preva-
lence among youth would be zero. Well, 
the American people aren’t that fool-
ish. They realize nothing goes to zero. 
But they also realize it is foolish to 
suggest that if you concentrate to-
bacco jurisdiction at the FDA, the 
smoking prevalence is going to go 
below that of marijuana because mari-
juana is illegal. 
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The fact is, putting tobacco regula-

tion at the FDA is not going to have 
any impact on youth usage. What is 
going to have an impact on it? Actu-
ally taking the master settlement dol-
lars from 1998, the $280 billion the to-
bacco industry committed to the 
States, all 50 of them, for two things: 
one, to defray their health care costs, 
and two, to fund the programs of ces-
sation to get people to quit smoking 
and fund the programs to make sure 
children never take it up. But as I 
pointed out, we have some States that, 
when the CDC annually makes its rec-
ommendations, spend as little as 3.7 
percent of what the CDC told them 
they needed to spend of this tobacco 
money to make sure kids got an edu-
cational message: ‘‘Do not smoke. It 
kills.’’ Now we are blaming it on the 
fact that they are not regulated 
enough today and that we can con-
centrate this under one Federal agen-
cy, the Food and Drug Administration, 
and by some magical, mythical thing 
that happens, youth prevalence of 
smoking is going to go down. No. It is 
going to go down when States take the 
money the tobacco industry gave them 
and they actually use it to reduce the 
youth usage, to make sure they never 
take up tobacco products, to make sure 
people switch from smoking products 
to some other form that has a better 
effect on death or disease. 

I would love to say that my State of 
North Carolina devotes 100 percent of 
what the CDC recommends to use on 
cessation and youth education, but we 
only spend 17.3 percent of what the 
CDC recommended of the money we 
got. When you look at all of the States, 
though, 17 percent is pretty good. I 
don’t know whether it was used in 
other States for sidewalks or for green-
ways. I know one thing for certain: It 
didn’t go to try to educate young peo-
ple in this country not to use tobacco 
products. If we want to get the youth 
usage down, then we have to use the 
tools we know work; that is, education. 

I have listened to my colleagues 
come to the floor for weeks and make 
unbelievable statements. All of this 
has followed the same conclusion: FDA 
will stop all of this and FDA will put 
the evil tobacco out of the hands of 
kids. I think I have made a pretty good 
case that it is not going to happen, not 
with this legislation. The sad reality 
is, maybe Congress could pass a bill 
that does all that. That is why Senator 
HAGAN and I have offered a substitute. 
That substitute will be debated over 
the first half of this afternoon, and 
every Member will have an opportunity 
before the afternoon is over to vote on 
that substitute. 

I encourage all Democrats, Repub-
licans, and Independents to read the 
bill. You will find that it provides all 
the regulation in H.R. 1256, and more. 
The base bill limits print advertising 
to black-and-white ads. What does our 
substitute do? It eliminates print ad-
vertising. That magazine that mom 
buys that a 14- or 16-year-old daughter 

may like to look at in the afternoon— 
under our substitute, they cannot ad-
vertise there anymore. Under H.R. 1256, 
they are allowed to advertise, but in 
black and white. In some way, they be-
lieve kids cannot read in black and 
white, they can only read in color. 
That probably tells you more about 
how misguided the legislation is. It is 
not solving the problems—death, dis-
ease, and usage. The tools are in place. 
We can reinforce them in a more effec-
tive way. That is what the substitute 
amendment, I believe, will do. 

My friend from Connecticut yester-
day stated that I was misguided in my 
belief that the FDA was not the right 
agency to regulate tobacco. He said the 
FDA was the only agency in America 
that had the scientific expertise to do 
the job. I only have one question: Does 
the FDA have the expertise to make 
tobacco safe? Again, does it have the 
expertise to make tobacco safe? I think 
the answer is, no, it doesn’t. Therefore, 
it doesn’t meet the mission statement 
of safety and efficacy. But that is what 
they are vested to do. That is what the 
American people believe the FDA ac-
complishes. To suggest that we would 
regulate a product that doesn’t meet 
that threshold is, to some degree, dis-
ingenuous to the American people. 

My friend from Connecticut also 
pointed out that my downplay of CBO’s 
estimate on smoking reduction was 
misplaced. He said that while I kept 
using the 2-percent figure—which is all 
the population over 10 years—and CBO 
had estimated that if we pass the bill, 
we will reduce smoking by 2 percent 
over 10 years—that was 900,000 fewer 
smokers over 10 years, and that num-
ber was impressive. I agree that it is 
impressive. I think he said there would 
be tremendous health care savings with 
900,000 fewer smokers. I am not sure if 
Senator DODD heard the statistics I 
gave that were the result of the CDC 
study. I said numerous times that the 
CDC said that if we do nothing, there is 
a reduction in smoking of between 2 
and 4 percent per year—not over 10 
years, but per year. 

I ask my friend from Connecticut, 
what is more impressive, 900,000 or 9 
million fewer smokers? By doing noth-
ing, as CDC has said, we eliminate 9 
million smokers. By passing this legis-
lation, CBO says we eliminate 900,000 
smokers. Nine million fewer smokers is 
what we would have if we pass the sub-
stitute, but it is not what we would 
have if we pass the base bill. I ask my 
friend from Connecticut to truly think 
about the health savings realized with-
out passing the base bill and realize 
that, with the substitute, we might ac-
tually get to more than 9 million. 

My colleague went on to say that I 
purposely ignore CBO’s estimate that 
youth smoking rates will reduce by 11 
percent over the next 10 years under 
the bill. That is the CBO projection. 

Obviously, he didn’t hear me earlier 
in the morning on this issue. I think it 
is great that smoking rates would de-
cline by 11 percent over the life of the 

bill. I think it is much better that they 
would reduce 16 percent if, in fact, the 
bill weren’t enacted. That is what the 
CDC says—16 percent if you do nothing, 
and 11 percent if you pass H.R. 1256. 

We are not saving lives with this bill. 
We are not reducing youth usage. If 
you want to save lives, you need to fol-
low where Senator HAGAN and I are and 
create a harm reduction center—one 
that will promote harm reduction prod-
ucts. 

If we go back to the continuum of 
risk chart, if you look at the 100 per-
cent risky and 90 percent risky, it is 
hard to believe you reduce death and 
disease. The only way to do that is if 
you get people to give up these prod-
ucts and you make available products 
that are on this chart, but also some 
products that are not on this chart. In 
the absence of doing that, there is no 
way you can claim that you have actu-
ally affected death, disease, or the cost 
of health care. 

I listened to my friend from Oregon 
make statement after statement about 
those dissolvable tobacco products that 
I pointed out in the CNN expose on to-
bacco. He repeatedly called it candy, 
also, even though you cannot buy it 
unless you are 18, and it cannot be put 
in the candy section—unless you are 
CNN and you are doing a story. He said 
the packaging was intentionally 
shaped like a cell phone to attract 
kids. If a cell phone doesn’t work, chil-
dren don’t want it, let me assure you. 
But I will make the pledge to him 
today that if he will offer an amend-
ment to outlaw any packaging that 
looks like a cell phone, I will cosponsor 
it with him. If he were right, I think 
every manufacturer of anything in the 
United States would make it look like 
a cell phone today, if it were that effec-
tive. 

My friend went on to call Camel Orbs 
dangerous. He had no scientific basis 
for that claim. He quoted an 8-year-old 
Surgeon General warning on smokeless 
tobacco that said it caused cancer, but 
the last time I checked, Camel Orbs 
didn’t exist back then. He said that I 
called harm reduction products, such 
as Camel Orbs, safe. 

I have been on the floor 4 days, and I 
spoke for 2 hours 37 minutes yesterday. 
I might have slipped, but I don’t be-
lieve I have ever referred to any to-
bacco product as ‘‘safe.’’ If I did, let me 
retract it. I have frequently said there 
are products that are ‘‘less harmful.’’ I 
have constantly described and made 
the point that if you don’t move people 
from cigarettes to other tobacco prod-
ucts that allow them to make that 
transition, you will not reduce death 
and disease. 

I don’t think tobacco is safe, but I do 
believe there are products that are 
safer than smoking. I believe that for 
adults who choose to use tobacco prod-
ucts, they should have every option 
available to make sure that that prod-
uct is something they can access. Com-
pared to smoking, they do reduce death 
and disease. 
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Camel Orbs and Sticks represent a 99- 

percent reduction in death and disease 
associated with tobacco use compared 
to cigarettes. They don’t cause lung 
cancer, cardiovascular disease, emphy-
sema, or COPD. 

The American Association of Public 
Health Physicians states that those 
Orbs are the most effective way to 
fight death and disease associated with 
current tobacco users. Yes, much to 
my amazement, the American Associa-
tion of Public Health Physicians came 
out and endorsed the substitute to H.R. 
1256. Again, yesterday, the Association 
of Public Health Physicians endorsed 
the substitute amendment to this bill. 

Unlike my friend from Oregon, I have 
the science to back up my claim. I have 
the studies from Sweden, and I have 
looked at the documented evidence. Al-
ternative tobacco products work in 
harm reduction. I will tell you what 
doesn’t work—current cessation pro-
grams, especially the ones that are not 
funded in that money that was supplied 
to the States. The current cessation 
programs don’t work; they have a 95- 
percent failure rate. So 95 percent of 
the people return to smoking. 

Why in the world would we continue 
to support that as a pathway for reduc-
ing death and disease? Why wouldn’t 
we acknowledge the science that cur-
rently exists and accept, in new policy, 
a policy that would in fact embrace 
this? 

May I inquire how much time I have 
left? 

The PRESIDING OFFICER. Four 
minutes. 

Mr. BURR. Senators come to the 
floor and speak about the $13 billion in 
marketing the tobacco industry 
spends. They fail to tell you that 95 
percent of that money goes to retailers 
and coupons against the competition 
and to make them more attractively 
priced at retail. Only 3 percent actu-
ally went to advertising in adult 
venues and point of sale displays. That 
doesn’t make it a good point. 

What makes it a good point is that 
the tobacco industry spends a tremen-
dous amount of money making sure 
that their industry is protected for 
those who choose to use it and are of 
legal age. 

Last year, we taxed the tobacco in-
dustry to fund the children’s health in-
surance program. There is a proposal 
on the table to tax them to pay for uni-
versal health care. Senator DODD ad-
mitted yesterday that the industry 
would be taxed to pay for this bill. 

But that is not a good story. A good 
story is placing tobacco products in the 
candy aisle by a news organization just 
to make a point and then portray to 
the American people that these are the 
tactics of the tobacco industry. 

I have, over 4 days now, come to the 
floor not to defend the tobacco indus-
try, but to defend the FDA, because I 
don’t believe the American people de-
serve us to discredit the gold standard 
of the FDA by putting this product 
under their jurisdiction and asking 

them to do something they have never, 
ever done. 

When I showed the flow chart of ju-
risdictions, the one missing out of the 
current regulatory architecture for to-
bacco is the FDA. Nobody can claim to 
me they have done this before and, 
therefore, this is an appropriate thing 
to do again. Simply, I have come to the 
floor in the last 4 days to debate the 
policy. At the end of the day, I hope 
Members of the Senate will weigh the 
policy, the points that I have made, the 
statistics I have produced, the evidence 
I have brought to the table, and if, at 
the end of the day, what you are at-
tempting to do is reduce death and dis-
ease, reduce youth usage, I hope I have 
made the case to you that you should 
not pass H.R. 1256. 

This afternoon, before there is an op-
portunity to vote, I hope to make the 
case that you should support the 
Hagan-Burr substitute. I hope I have 
made the case to most that even if the 
choice comes down to passage of H.R. 
1256 or nothing, that the CDC report 
says if you want to address a reduction 
in death and disease, the fastest way to 
get there is to do nothing if, in fact, 
your only choice is to pass H.R. 1256. 

Once again, I thank my colleagues 
for their patience as I come to the floor 
to try to educate and provide facts. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Illinois is recognized. 
Mr. DURBIN. Mr. President, I unani-

mous consent to speak in morning 
business for 30 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DURBIN. Mr. President, first, I 
will address the issue pending on the 
floor of the Senate, which is the issue 
of whether we are going to have the 
FDA regulate tobacco. 

The FDA, historically, focuses on the 
obvious—food and drugs. Over the 
years, we have expected from them 
that they would do their job and make 
sure, as much as humanly possible, 
that American consumers would not be 
exposed to dangerous food products or 
dangerous drugs and medicine. Some-
times they have failed us, but most of 
the time they do the job pretty well. 

The way they do their job, when it 
comes to food, is pretty obvious when 
you go to the grocery store. A con-
sumer buying a pound of spaghetti can 
grab the box or bag and look at the 
label and find out the contents, includ-
ing a nutrition square that talks about 
carbohydrates, fat, and calories, which 
people are concerned about before 
making choices. 

When it comes to medicines and 
drugs, the Food and Drug Administra-
tion goes a step further. They require 
that products that are sold in the 
United States be both safe and effec-
tive. If you are going to sell a drug 
that is supposed to lower your choles-
terol, the Food and Drug Administra-
tion wants it tested to make sure it 
does not hurt you, No. 1, and, No. 2, 
that it does what it is supposed to do. 

So over the years, for almost 100 
years, the Food and Drug Administra-
tion has created a safety net for Amer-
ican consumers so that the things we 
purchase, at least by that agency and a 
few other Federal agencies, have some 
review before the consumer purchases 
it. 

Then along comes tobacco, and the 
tobacco industry has argued for as long 
as this issue has been going on that 
they should not be covered by the Food 
and Drug Administration. They say: 
We are not food. Nobody eats tobacco 
for nutrition or other purposes. And we 
are not a drug. We are just tobacco 
leaves that are ground up, put in a lit-
tle paper cylinder that people enjoy 
smoking or maybe chewing. That is all 
it is about. 

For the longest time, they were ex-
empt from the Food and Drug Adminis-
tration asking the most basic ques-
tions. For example: What is in your 
product? If you believe it is just to-
bacco leaf ground up and stuck in 
paper, you are wrong. It turns out that 
tobacco companies learned a long time 
ago that if they added chemicals to the 
cigarettes, they could get more con-
sumer satisfaction, more consumer use, 
and people buying more of their prod-
uct. 

What did they add? They learned a 
long time ago that the tricky part of 
tobacco is nicotine. Nicotine is a drug 
naturally occurring in tobacco which, 
if you smoke it, your body starts to 
crave it, and with that craving and 
that demand of your body each day for 
more and more of the chemical, you 
smoke more and more. Nicotine, crav-
ing, leading to an addiction. 

I don’t use that word lightly. I have 
seen people who are addicted to to-
bacco products—virtually all of us 
have—folks who just cannot quit. They 
try everything—hypnosis, patches, lec-
tures, you name it—and they cannot 
quit. They crave that nicotine chem-
ical. 

The tobacco companies learned a 
long time ago that if they added more 
nicotine to those tobacco leaves than 
naturally comes out of them, the peo-
ple get more addicted. It makes it 
more difficult for them to quit. So they 
started piling more nicotine into the 
cigarette. But that was not the end of 
it. 

They also said: The first time a kid 
or somebody picks up a cigarette and 
takes a big drag of it, often they cough 
because their body is saying: What are 
you doing to me? You are jamming 
that smoke into my lungs? That 
doesn’t belong there. They found other 
chemicals that they could add to ciga-
rettes which would reduce the body’s 
rejection and would make it more 
pleasant to the taste, and so they 
pumped those chemicals in as well. 
Then came a whole soup of chemicals 
that they added for any number of rea-
sons. 

Obviously, when you buy a pack of 
cigarettes, if you want to know what is 
in the cigarette and take a look at the 
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package, you will find there is no dis-
closure whatsoever. None. You don’t 
know what is in there. All you know is 
this is paper and tobacco to start with, 
but you don’t have a clue that there is 
more nicotine or other chemicals 
added. And you certainly don’t have a 
warning on the package that some of 
the chemicals they stick in cigarettes 
literally cause cancer. It isn’t bad 
enough that burning tobacco and inhal-
ing the smoke can cause cancer, there 
are other chemicals that are carcino-
genic added by tobacco companies be-
cause they think it makes a more 
pleasant product. 

The obvious thing the American con-
sumers would say is: Where is the Food 
and Drug Administration warning? 
Why won’t they tell us the ingredients 
on that tobacco package? Why won’t 
they tell us if they are dangerous? Be-
cause they do not have the legal au-
thority to do it. 

From the beginning of time, with the 
tobacco lobby being one of the most 
powerful in Washington, they made 
sure the Food and Drug Administration 
had no authority when it came to this 
product. None. 

Who does regulate tobacco in the 
United States? The answer is not any-
one; no agency does. The only real reg-
ulation has come out of court cases 
where people who were injured sued the 
tobacco companies because of things 
such as misrepresentations—light to-
bacco, low-tar tobacco, safer ciga-
rettes. People take them to court and 
say that is misleading and deceptive. 
They have won cases, and they have 
had to disclose more information over 
the years. 

Today we are trying to do something 
that the tobacco companies’ lobby has 
been fighting for decades. We are try-
ing to let the Food and Drug Adminis-
tration take over the responsibility of 
making certain that American con-
sumers are at least informed about to-
bacco products so they know what is in 
that little package, whether it is dan-
gerous, and they can make a conscious 
choice about purchasing it. 

The second thing we do is to make 
sure that we keep those tobacco prod-
ucts out of the hands of kids. Why? The 
math is very simple. Every day about 
1,000 Americans die from tobacco-re-
lated disease—lung cancer, heart dis-
ease—1,000 die. If you were a company 
selling a product and 1,000 of your con-
sumers are dying every day, you start 
wondering whether you are going to be 
in business in a few years. So you have 
to recruit more consumers of tobacco 
products. 

But tobacco companies have a prob-
lem. If people wait until they are 
older—18, 19, 20 years old—to make a 
choice about smoking and using to-
bacco, they will probably say: Are you 
kidding? No way. It is dangerous and it 
is stupid and it is expensive. So if you 
cannot get adults to make up for the 
1,000 tobacco users who die each day, 
where do you go? Kids. You go to chil-
dren. You try to find ways to lure chil-
dren into using tobacco products. 

The advertising has a lot to do with 
it, but so does human nature. My wife 
and I raised three kids. We have seen a 
lot of kids being raised. I even have 
vague memories of my youth. The first 
thing you are attracted to is what your 
parents say you should not touch. 
Don’t you dare touch that pack of to-
bacco. Don’t you dare smoke a ciga-
rette. Can’t wait to try it, right? Get 
out behind the garage with your cous-
in, the way I did when I was 10 or 11 
years old, to smoke my first cigarette. 
Man, that shows I am independent, I 
am grown up, I make up my own mind. 
Kids will do this. I wish they did not. I 
wish I had not. But they do it. 

I told the story on the floor the other 
day about when I was a little kid grow-
ing up in East St. Louis. My cousin 
Mike and I went out behind a garage 
and smoked a cigarette. Lucky for me 
I didn’t like it much. I didn’t continue 
the habit. Unfortunately, my cousin 
Mike did. He passed away 2 weeks 
ago—younger than I am—passed away 
from tobacco-related lung disease. It 
was an addiction started behind that 
garage that he could never break the 
rest of his life. There he was, on oxy-
gen, smoking the night before he died. 
He just could not quit. It is a terrible 
addiction. 

The tobacco companies know to 
make up for the thousand who die each 
day. They need 1,000 new smokers a 
day. Where do they get them? They get 
them from our kids. Mr. President, 
3,000 to 4,000 kids will try a cigarette in 
America for the first time today, and 
about 1,000 of them will decide: I am 
going to keep doing this. And so the 
ranks of those who die from tobacco-re-
lated disease are filled by children. 

This bill says we know that and we 
have to stop it. So not only do we give 
the Food and Drug Administration the 
authority to tell us the ingredients in 
the package, we give them the author-
ity to police how people sell tobacco 
products in America. 

It is no coincidence that they start 
peddling these tobacco products with 
candy flavors, because they know kids 
enjoy candy and will enjoy candy ciga-
rettes. I am not making this up. Choco-
late cigarettes and vanilla and straw-
berry—all these things they come up 
with so that kids will be attracted to 
the product. We put an end to that 
stuff. And we say to retailers: Get seri-
ous. You better put those cigarettes 
away from kids. You better not sell to 
them or you are going to face a serious 
penalty. If we are sincere about pro-
tecting our kids, we have to do this. 

I have been involved in this fight for 
a long time. I was attracted to it when 
I first got elected to Congress and prob-
ably because like virtually everyone 
following this debate, somebody in my 
family died from a tobacco-related dis-
ease. In my case, it was my dad. He was 
53 years old, and he died of lung cancer. 
I was 14 years old. It was devastating 
to my family, to me. But my story is 
not unique. Sadly, it is a story that is 
repeated over and over every single 
day. 

About 20 years ago, I decided as a 
Member of the House of Representa-
tives that I was going to do something 
about it. The first thing I did was to 
tackle the tobacco lobby on one little 
tiny issue: banning smoking on air-
planes. Hard as it may be for younger 
people to believe, there was a time 
when we had what we called smoking 
and nonsmoking sections on airplanes. 
Can you believe that? We are all sitting 
in the same metal tube flying across 
the world or around the country, and 
we are somehow of a mind that if I sit 
in row 1 through 18 in the nonsmoking 
section that I will not be bothered by 
secondhand smoke; it is only those 
folks in rows 19 to 36 who are going to 
be in the smoking section that are in 
trouble. Crazy idea. It never made 
sense and caused a lot of problems, 
health and otherwise. 

So 20 years ago, we banned smoking 
in airplanes. I did it in the House. Sen-
ator FRANK LAUTENBERG of New Jersey 
did it in the Senate. It became the law 
of the land and eventually all flights 
became smoke free. 

I do not want to take more credit 
than is due, but I think finally people 
woke up and said: If secondhand smoke 
is dangerous on a plane, then it is dan-
gerous on a train or a bus or an office 
or a school or a hospital. Things 
changed across America. Now, it is rare 
to walk into a public gathering place 
and see people smoking. Folks under-
stand, and they do not do that. You do 
not expose some innocent person to 
secondhand smoke. If you want to 
smoke, if you made that terrible deci-
sion that you want to be a smoker, go 
outside and do it. Don’t try to put 
yourself in a position where you endan-
ger others. 

What we are trying to do with this 
bill is to move this debate forward. It 
was not enough that we could put 
warning labels on at one time that now 
have become so small and irrelevant 
that people do not even see them. It 
wasn’t enough that we banned it on 
airplanes. If we are serious about pro-
tecting our kids from tobacco and 
smoking, we have to do more. 

This may be an easier issue for me 
coming from the State of Illinois than 
Senators from tobacco-producing 
States or tobacco-manufacturing 
States. I accept that. This is not easy. 
For them the issue may be different. It 
may be in terms of tobacco growers 
and farmers. It may be in terms of to-
bacco-related employees. For them the 
idea of reducing the number of people 
smoking cigarettes has an economic 
impact. So I am not going to begrudge 
them coming to the floor and their at-
tempts to change this bill that is be-
fore us. It is perfectly understandable. 
I do not question their motives at all. 
But I come to it from a public health 
viewpoint. I think what they are offer-
ing as an alternative is not a good one. 
Let me tell you why. 

We have 1,000 organizations, literally 
1,000 organizations, health and con-
sumer organizations across the United 
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States that have endorsed this bill. I 
have literally in my time in Congress, 
27 years, never seen a bill with this 
kind of endorsement. People under-
stand this now. They understand we 
have to do this now. Senator KENNEDY, 
who is our champion and inspiration, 
cannot be with us. He is battling a 
brain tumor and doing well, but he can-
not make it to the floor. But I will tell 
you that he is in our hearts, thoughts, 
and prayers today. This bill is about 
his valiant effort to make sure we do 
this. So many organizations join him 
and us in saying this is long overdue. 

Those on the other side have come up 
with a substitute, an alternative. 
There are a lot of problems with it. I 
have heard the Senators from North 
Carolina—Senator BURR was just on 
the floor—talk about their alternative. 
We took a look at it. It turns out there 
are some problems with their alter-
native. 

They want to create a new Federal 
agency. They don’t want the Food and 
Drug Administration to do this. Unfor-
tunately, it will be an untested and un-
derfunded agency. They do not under-
stand the concept behind trying to 
keep tobacco products out of the hands 
of kids. They say maybe there are some 
alternative products these kids could 
use which would not be as dangerous, 
the so-called risk reduction idea. We 
started our bill on the premise that the 
tobacco industry’s practices mislead 
people and result in terrible health 
consequences, and they have to be 
changed. 

One of the ways they propose to re-
duce the risk of tobacco is to change 
the form of tobacco. Instead of ciga-
rettes inhaled into the lungs, it turns 
out they believe that spit tobacco, 
chewing tobacco, is a safer way to use 
tobacco. The proposal that is being of-
fered by the Senator from North Caro-
lina virtually exempts smokeless to-
bacco products from regulation. You 
know what I am talking about, those 
little pouches you stick in your mouth 
that let tobacco juices flow, and so 
forth. We even have some Senators who 
chew tobacco, if you can believe that— 
it is a fact—and spit into cups. Not my 
idea of a good time. But some of them 
do it anyway. 

This bill would not go after that form 
of tobacco. There is little, if any, evi-
dence that smokeless tobacco products 
are a step in the way of quitting smok-
ing or becoming healthy. 

In fact, many of these new smokeless 
products are being marketed to smok-
ers as a way to sustain their addictions 
in places where smoking is no longer 
allowed. Take a look at this product: 
Camel Snus, frost-flavored Camel Snus, 
15 pouches. See these little pouches 
over here? 

For those who aren’t familiar with it, 
snus is a smoke-free, spit-free tobacco 
product that comes in little pouches 
which can be placed under the upper 
lip. And as one high school student de-
scribed it: It is easy—says the high 
school kid—it is super discreet. None of 

the teachers will ever know what I am 
doing. 

This is their idea and the alter-
native? This is the idea, the alternative 
of the Senator from North Carolina to 
kids smoking cigarettes. The Web site 
for Camel Snus boasts that ‘‘snus can 
be enjoyed almost anywhere, regardless 
of growing smoking bans and restric-
tions.’’ 

So do we really want a national pol-
icy—as the Senator from North Caro-
lina is suggesting—that steers people 
toward this kind of a product? Let’s 
look at the facts. 

Smokeless tobacco is loaded with 
dangerous ingredients, just like ciga-
rettes. The National Cancer Institute 
reports that chewing tobacco contains 
at least 28 known cancer-causing 
agents. Smokeless tobacco may be a 
reduced risk in some respects com-
pared to cigarettes, but its use is still 
a serious health problem and a danger 
to children. If you need proof of that, 
look at this poor young man here. 

Gruen Von Behrens is an oral cancer 
survivor. This young man has had more 
than 40 surgeries to save his life, in-
cluding one radical surgery that re-
moved half his neck muscles and the 
lymph nodes and half of his tongue. 
Like too many teenagers, Von Behrens 
first tried spit tobacco, which this bill 
says is a safer way of using tobacco 
than cigarettes, at age 13—13—in order 
to fit in. It only took 4 years for him to 
be diagnosed with squamous cell car-
cinoma. Look what this poor young 
man has been through because of a 
product which the North Carolina Sen-
ator tells us is something we should be 
moving toward in this country. 

I think of all those kids who used to 
have the little can of snuff—baseball 
players—in the back of their jeans and 
how cool that was, and I just wonder 
how many of them face this kind of an 
outcome because of popular fads. 
Would we want to endorse that as part 
of our debate on the future of tobacco 
in America? 

The Burr substitute is based in part 
on an unproven assumption that 
smokeless tobacco should be promoted 
as a way to help people quit smoking. 
But the 2008 U.S. Public Health Service 
Clinical Practice Guidelines concluded 
that the use of smokeless tobacco prod-
ucts is not a safe alternative to smok-
ing, nor is there any evidence to sug-
gest it is effective in helping smokers 
quit. 

Smokers who are trying to quit al-
ready have access to safe, rigorously 
tested, and FDA approved forms of nic-
otine replacement, like including nico-
tine gum, the patch, lozenges and other 
medications. 

Let’s steer people who want to quit 
toward these FDA approved products, 
not toward smokeless tobacco, which is 
riddled with carcinogens. 

Another weakness in my colleague’s 
bill is in the limited authority it gives 
the new agency to oversee the contents 
of tobacco products. 

The Kennedy bill gives the FDA 
strong authority to regulate the con-

tent of both existing and new tobacco 
products, including both cigarettes and 
smokeless tobacco products. 

The Burr substitute gives the new 
agency virtually no authority over the 
content of existing smokeless tobacco 
products—no matter how much nico-
tine, and no matter how many cancer- 
causing agents they contain. 

My colleague’s substitute gives the 
agency far less authority to remove 
harmful constituents in cigarettes 
than the Kennedy bill does, and it 
makes it far more difficult for the 
agency to act. 

The Kennedy bill allows the FDA to 
fully remove harmful constituents. 

The Burr proposal allows only the re-
duction—but not the elimination—of 
known harmful substances. 

The Kennedy bill allows the FDA to 
take into account the impact of prod-
uct changes on potential users—includ-
ing children—and the effects on former 
smokers who might be enticed to re-
sume the nicotine addiction. 

The Burr substitute allows the agen-
cy to consider only the narrow health 
impact on existing smokers. 

The Kennedy bill allows the FDA to 
reduce or fully eliminate substances 
that ‘‘may be harmful’’ using the best 
available scientific evidence. 

The Burr substitute requires the 
agency to demonstrate that a single 
product change is likely to result in 
‘‘measurable and substantial reduc-
tions in morbidity.’’ This standard will 
be extraordinarily difficult to meet 
given the large number of harmful sub-
stances in cigarettes. It is language 
that will tie the agency in knots and 
prevent actions that are clearly in the 
interests of public health. 

The Kennedy bill includes an out-
right ban on candy and fruit-flavored 
cigarettes. 

The Burr alternative bans only the 
use of candy and fruit names on the 
products, while allowing the use of 
candy and fruit flavors to entice young 
people to begin using products laced 
with nicotine and carcinogens. 

All these details are important—they 
mark the difference between an ap-
proach that gives the government real 
authority to regulate the contents of 
tobacco products, and an approach that 
bows down to the industry and leaves 
tobacco companies in charge of these 
decisions. 

We shouldn’t continue to give those 
companies that kind of power. 

There is another serious problem 
with the substitute offered by the Sen-
ator from North Carolina. It does not 
adequately protect consumers from 
misleading health claims about to-
bacco products. 

The Kennedy bill sets stringent but 
reasonable scientific standards before 
manufacturers of cigarettes and 
smokeless tobacco products are al-
lowed to claim that their products are 
safer or reduce the risk of disease. 

The Burr substitute completely ex-
empts smokeless tobacco products 
from these standards even if those 
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claims are likely to cause youth to 
take up tobacco for the first time. 

When smokeless tobacco manufactur-
ers aggressively marketed their prod-
ucts to young people in the 1970s, often 
with themes suggesting that they were 
less harmful than cigarettes, use of 
those products increased among adoles-
cents. 

The Burr substitute only allows the 
agency to look at the impact of health 
claims on individual users of tobacco 
products. 

It does not allow the agency to con-
sider whether the reduced risk claim 
would increase the harm to overall 
public health by increasing the number 
of youth who begin using tobacco prod-
ucts or reducing the number of current 
users who quit. 

The Senator from North Carolina has 
criticized the Kennedy bill for limiting 
tobacco advertising to black-and-white 
text-only material in publications with 
significant youth readership. 

His substitute, he says, goes further 
by banning tobacco advertising. 

That is an attractive talking point. 
But like so much tobacco advertising, 
it is misleading. It has a barbed hook 
buried in it. 

The fact is, a broad, indiscriminate 
ban on tobacco advertising would like-
ly be struck down by the courts. 

The courts would probably rule that 
it is an impermissibly broad limitation 
on speech. 

They would say the ends are not suf-
ficiently tailored to the means, and 
they would conclude that it violates 
the first amendment. 

That is what constitutional scholars 
tell us. 

The result of the Senator’s amend-
ment would be a continuation of cur-
rent law—a continuation of the insid-
ious advertising the industry currently 
uses to lure new customers. Under the 
guise of a total advertising ban, he 
would give us the status quo. 

And the tobacco industry would 
thank him for it. 

My colleague from North Carolina 
has improved the warning labels he 
would require on cigarettes. But they 
would not be strong enough. 

The Burr substitute would allocate 25 
percent of the bottom front of the 
package to a warning label. 

In contrast, the Kennedy bill reflects 
the latest science on warning labels by 
requiring text and graphic warning la-
bels that cover 50 percent of the front 
and back of the package. 

Clearly, a health warning that takes 
up the top half of the front and back of 
a package will be more noticeable and 
easier to read than one that takes up 
only a quarter of the bottom of the 
package—an area that may be hidden 
by the sales rack. 

Senator KENNEDY’s bill also gives the 
FDA the authority to change the warn-
ings in light of emerging science. 
Under the Burr substitute, the agency 
would not have any authority to 
change the warning labels. 

And the Burr amendment’s required 
warning labels for smokeless tobacco 

products read more like endorsements 
than warnings. 

For example, one of the required 
statements is a warning that the prod-
uct has a significantly lower risk of 
disease than cigarettes. That is not a 
health warning—it is an unhealthy pro-
motion. 

We have an historic opportunity to 
finally put some real and meaningful 
regulations in place, and that will stop 
some of the tobacco industry’s most 
egregious practices. 

For decades, this industry has lied to 
us, and I don’t know why we would 
trust them now to do the right thing. 

We should not accept the underlying 
premise of the Burr substitute, that a 
lifetime of addiction and a high risk of 
premature death must be accepted, and 
that our strategy should be to steer 
people towards ‘‘reduced harm’’ prod-
ucts. 

That is the smokeless tobacco ap-
proach, not the public health approach. 

The Kennedy bill is a strong and 
carefully crafted solution that puts the 
public health first. 

The Kennedy bill is the bill that 
should be enacted. 

f 

EXTENSION OF MORNING 
BUSINESS 

Mr. DURBIN. Madam President, I ask 
unanimous consent that morning busi-
ness be extended until 12:30 p.m., with 
Senators permitted to speak for up to 
10 minutes each. 

The PRESIDING OFFICER (Mrs. 
HAGAN). Is there objection? 

Hearing no objection, it is so ordered. 
Mr. DURBIN. Madam President, I 

have about 10 minutes remaining, and 
then I will be glad to yield to the Sen-
ator from Kentucky, who has been sit-
ting here. I ask unanimous consent 
that when I conclude my remarks, the 
Senator from Kentucky be recognized 
to speak as in morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

GUANTANAMO 

Mr. DURBIN. Madam President, if 
you got up early this morning—like 
about 6 a.m.—and turned on the tele-
vision, you would have heard a historic 
speech. President Barack Obama is in 
Cairo, Egypt, this morning—our time 
this morning—giving a speech to an as-
sembled group at a university in Cairo 
about the relationship of the United 
States and Muslims around the world. 
It is a critically important speech. 

All of us know what happened on 9/11/ 
2001. We know our relationship with 
people in the Middle East has been 
strained at best, and we have been 
troubled by the threats of Islamic ex-
tremism, and so the President went 
and spoke in Cairo. I listened to his 
speech. Now, I am biased because he 
was my former colleague from Illinois 
and I think so highly of him, but I 
think it was an excellent speech. I 
think what he tried to do was to ex-

plain to them how we can develop a 
positive relationship between people of 
the Islamic faith and America, and I 
thought he laid out the case very well 
in terms of our history, our tolerance, 
the diversity of religious belief in our 
country, and how some elements of 
Islam—extremist elements of Islam— 
are not even operating in a way con-
sistent with their own basic values and 
principles. 

The reason I refer to that speech is 
that one of the points that was impor-
tant was when President Obama said to 
this assembled group—to their ap-
plause—that the United States was 
going to change its policies under his 
leadership. He said we are not going to 
use torture in the future, and he re-
ceived applause from this group. He 
said we are going to close Guantanamo, 
and they applauded that as well. 

What the President’s statement 
said—and basically the reaction of the 
audience told us—is that regardless of 
our image of the United States, for 
some people around the world there are 
things that have occurred since 9/11 
which have created a tension and a 
stress between us that need to be ad-
dressed honestly. President Obama 
made it clear that we are starting a 
new path, a new way to develop friend-
ships and alliances around the world to 
stop terrorism and stop extremism, and 
he understands that torture—the tor-
ture of prisoners held by the United 
States—has, unfortunately, created a 
tension between the United States and 
other people in the world. They know 
of it because of Abu Ghraib, the graph-
ic photographs that are emblazoned in 
our memory, and theirs as well, of the 
mistreatment of prisoners in Iraq. 
They know it from the photographs 
that have emerged and the documen-
tary evidence about the treatment of 
some prisoners at Guantanamo. 

It has, unfortunately, become a fact 
of life that Guantanamo itself is a sym-
bol that is used by al-Qaida—the ter-
rorist group responsible for 9/11—to re-
cruit new members. They inflame their 
passions by talking about Guantanamo 
and the unfair treatment of some pris-
oners at Guantanamo. President 
Obama knew this and said in his first 
Executive order that the United States 
will not engage in torture and within a 
year or so we will close the Guanta-
namo corrections facility. I think it 
was the right decision—not an easy de-
cision but the right decision. If we are 
truly going to break with the past and 
build new strength and alliances to 
protect the United States, then we 
have to step up with this kind of lead-
ership. 

The President inherited a recession, 
two wars, and over 240 prisoners in 
Guantanamo, some of whom have been 
held for 6 or 7 years. Many of these peo-
ple are very dangerous individuals who 
should never, ever be released, at least 
as long as they are a threat to the safe-
ty and security of the United States or 
a threat to other people. Some should 
be tried. They can be tried for crimes 
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