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system for travel for specialty health
care.
S. 491
At the request of Mr. WEBB, the
names of the Senator from New Mexico
(Mr. UDALL) and the Senator from Iowa
(Mr. HARKIN) were added as cosponsors
of S. 491, a bill to amend the Internal
Revenue Code of 1986 to allow Federal
civilian and military retirees to pay
health insurance premiums on a pretax
basis and to allow a deduction for
TRICARE supplemental premiums.
S. 534
At the request of Mr. NELSON of Flor-
ida, the name of the Senator from Ohio
(Mr. BROWN) was added as a cosponsor
of S. 534, a bill to amend title XVIII of
the Social Security Act to reduce cost-
sharing under part D of such title for
certain non-institutionalized full-ben-
efit dual eligible individuals.
S. 535
At the request of Mr. NELSON of Flor-
ida, the name of the Senator from Mis-
sissippi (Mr. COCHRAN) was added as a
cosponsor of S. 535, a bill to amend
title 10, United States Code, to repeal
requirement for reduction of survivor
annuities under the Survivor Benefit
Plan by veterans’ dependency and in-
demnity compensation, and for other
purposes.
S. 590
At the request of Ms. SNOWE, the
name of the Senator from Mississippi
(Mr. COCHRAN) was added as a cospon-
sor of S. 590, a bill to assist local com-
munities with closed and active mili-
tary bases, and for other purposes.
S. 592
At the request of Ms. CANTWELL, the
name of the Senator from Vermont
(Mr. SANDERS) was added as a cospon-
sor of S. 592, a bill to implement the
recommendations of the Federal Com-
munications Commission report to the
Congress regarding low-power FM serv-
ice.
S. 636
At the request of Mr. THUNE, the
name of the Senator from Alabama
(Mr. SESSIONS) was added as a cospon-
sor of S. 636, a bill to amend the Clean
Air Act to conform the definition of re-
newable biomass to the definition
given the term in the Farm Security
and Rural Investment Act of 2002.
S. 655
At the request of Mr. JOHNSON, the
name of the Senator from Minnesota
(Ms. KLOBUCHAR) was added as a co-
sponsor of S. 655, a bill to amend the
Pittman-Robertson Wildlife Restora-
tion Act to ensure adequate funding for
conservation and restoration of wild-
life, and for other purposes.
S. 696
At the request of Mr. CARDIN, the
name of the Senator from Vermont
(Mr. SANDERS) was added as a cospon-
sor of S. 696, a bill to amend the Fed-
eral Water Pollution Control Act to in-
clude a definition of fill material.
S. 114
At the request of Mr. WEBB, the name
of the Senator from Alaska (Mr.
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BEGICH) was added as a cosponsor of S.
714, a bill to establish the National
Criminal Justice Commission.
8. 117
At the request of Mr. KENNEDY, the
names of the Senator from Vermont
(Mr. SANDERS), the Senator from New
Jersey (Mr. MENENDEZ) and the Sen-
ator from Oregon (Mr. MERKLEY) were
added as cosponsors of S. 717, a bill to
modernize cancer research, increase ac-
cess to preventative cancer services,
provide cancer treatment and survivor-
ship initiatives, and for other purposes.
S. 729
At the request of Mr. DURBIN, the
name of the Senator from Colorado
(Mr. UDALL) was added as a cosponsor
of S. 729, a bill to amend the Illegal Im-
migration Reform and Immigrant Re-
sponsibility Act of 1996 to permit
States to determine State residency for
higher education purposes and to au-
thorize the cancellation of removal and
adjustment of status of certain alien
students who are long-term United
States residents and who entered the
United States as children, and for
other purposes.
S. 731
At the request of Mr. NELSON of Ne-
braska, the name of the Senator from
Louisiana (Ms. LANDRIEU) was added as
a cosponsor of S. 731, a bill to amend
title 10, United States Code, to provide
for continuity of TRICARE Standard
coverage for certain members of the
Retired Reserve.
S. 753
At the request of Mr. SCHUMER, the
name of the Senator from New York
(Mrs. GILLIBRAND) was added as a co-
sponsor of S. 753, a bill to prohibit the
manufacture, sale, or distribution in
commerce of children’s food and bev-
erage containers composed of bisphenol
A, and for other purposes.
S. 765
At the request of Mr. NELSON of Ne-
braska, the name of the Senator from
Missouri (Mr. BOND) was added as a co-
sponsor of S. 765, a bill to amend the
Internal Revenue Code of 1986 to allow
the Secretary of the Treasury to not
impose a penalty for failure to disclose
reportable transactions when there is
reasonable cause for such failure, to
modify such penalty, and for other pur-
poses.
S. 816
At the request of Mr. CRAPO, the
names of the Senator from Kansas (Mr.
ROBERTS) and the Senator from South
Dakota (Mr. THUNE) were added as co-
sponsors of S. 816, a bill to preserve the
rights granted under second amend-
ment to the Constitution in national
parks and national wildlife refuge
areas.
S. 832
At the request of Mr. NELSON of Flor-
ida, the names of the Senator from
Utah (Mr. BENNETT) and the Senator
from Virginia (Mr. WEBB) were added
as cosponsors of S. 832, a bill to amend
title 36, United States Code, to grant a
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Federal charter to the Military Offi-
cers Association of America, and for
other purposes.
S. 908

At the request of Mr. BAYH, the
names of the Senator from Nevada (Mr.
ENSIGN), the Senator from Kentucky
(Mr. BUNNING), the Senator from Ari-
zona (Mr. MCCAIN), the Senator from
Florida (Mr. MARTINEZ) and the Sen-
ator from New York (Mrs. GILLIBRAND)
were added as cosponsors of S. 908, a
bill to amend the Iran Sanctions Act of
1996 to enhance United States diplo-
matic efforts with respect to Iran by
expanding economic sanctions against
Iran.

S. 909

At the request of Mr. KENNEDY, the
name of the Senator from California
(Mrs. BOXER) was added as a cosponsor
of S. 909, a bill to provide Federal as-
sistance to States, local jurisdictions,
and Indian tribes to prosecute hate
crimes, and for other purposes.

S. CON. RES. 11

At the request of Ms. COLLINS, the
name of the Senator from Arizona (Mr.
McCAIN) was added as a cosponsor of S.
Con. Res. 11, a concurrent resolution
condemning all forms of anti-Semitism
and reaffirming the support of Con-
gress for the mandate of the Special
Envoy to Monitor and Combat Anti-
Semitism, and for other purposes.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Ms. MURKOWSKI:

S. 922. A bill to amend the Internal
Revenue Code of 1986 to modify the
term ‘‘b-year property’’; to the Com-
mittee on Finance.

Ms. MURKOWSKI. Mr. President, I
rise today to introduce two pieces of
legislation S. 922 and S. 923, that I hope
will be the next major step that this
Congress takes to help an exciting
form of renewable energy to become
more established as a viable energy
technology. I am referring to helping
the expansion of the ocean
hydrokinetic energy industry.

Today I am introducing the Marine
Renewable Energy Promotion Act of
2009 and a companion tax provision.
They are companion measures to one
that has been introduced in the House
of Representatives by Rep. JAY INSLEE
of Washington.

For a number of years this Nation
has been providing help with research
and other assistance to promote the de-
velopment of energy from our oceans
and rivers, using the tides, currents,
waves and even the thermal properties
of our oceans to generate electricity.
With 70 percent of our planet covered
with water, and the energy that the
sun produces—each day oceans absorb
the energy equivalent of 250 billion bar-
rels of oil—and the energy that winds
produce and impart to that water, ma-
rine hydrokinetic energy has the po-
tential to be a major source of the
world’s clean, non-carbon emitting
power in the future.
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The Electric Power Research Insti-
tute has estimated that ocean re-
sources in the U.S. could generate 252
million megawatt hours of elec-
tricity—6.5 percent of America’s entire
electricity generation—if ocean energy
gained the same financial and research
incentives currently enjoyed by other
forms of renewable energy.

In 2005 in the Energy Policy Act we
started the process of leveling the play-
ing field. Besides authorizing a greater
Federal research preference, we grant-
ed ocean energy the federal purchase
requirement and the federal production
incentive. In 2007’s Energy Independ-
ence and Security Act, we furthered
energy research and authorized the
funding of research and ocean energy
demonstration centers. In 2008, ocean
energy finally was qualified to receive
a renewable energy Production Tax
Credit—unfortunately at a lower rate
than some other renewables receive.
But the PTC establishes the principle
that ocean energy is a valuable future
technology to meet electricity genera-
tion needs.

Now we are proposing that additional
Federal aid be granted to all potential
forms of Marine Renewable Energy to
allow the industry’s growth to advance
more rapidly. The bill authorizes the
Department of Energy to increase its
research and development effort, work-
ing to develop new technologies, reduce
manufacturing and operating costs of
the devices, improve the reliability and
survivability of marine energy facili-
ties and make sure that such power can
be integrated into the national elec-
tricity grid. The bill also encourages
efforts to allow marine energy to work
in conjunction with other forms of en-
ergy, such as offshore wind, and au-
thorizes more federal aid to assess and
deal with any environmental impacts.
The bill also authorizes establishment
of project standards and provides for
incentives to help the industry comply
with any standards developed.

Allows for the creation of a Federal
Marine-Based Energy Device
Verification program, so the Govern-
ment tests and certifies the perform-
ance of new marine technologies to re-
duce market risks for utilities to pur-
chase power from such projects.

Authorizes the Federal Government
to set up an adaptive management pro-
gram, and a fund to help pay for the
regulatory permitting and develop-
ment of new marine technologies.

A separate bill, likely to be referred
to the Senate Finance Committee for
consideration, authorizes that marine
projects benefit from being able to ac-
celerate the depreciation of their
project costs over five years—like some
other renewable energy technologies
currently can do. That should enhance
project economic returns for private
developers.

The legislation in total authorizes up
to $250 million a year of Federal fund-
ing for research. It is in keeping with
the goals of the Obama administration
to markedly increase funding for pro-
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spective renewable energy technologies
that can help reduce U.S. and global
carbon emissions and reduce our de-
pendence on fossil fuels for energy pro-
duction.

The technology this bill could foster
could be of immense benefit to coastal
regions and the U.S. power grid overall.
In my home State of Alaska, for exam-
ple, there are nearly 150 communities
located along the State’s 34,000 miles of
coastline plus dozens more on the
major river systems, which may ben-
efit from the economies that gaining
power from the free fuels of nature’s
currents and waves provides. In a State
where rural electricity is currently
averaging 65 cents per kilowatt hour
when generated from diesel fuels—
ocean energy offers the potential to
sharply reduce all costs and vastly im-
prove the local economy and thus the
economy of the entire Nation.

There are a number of difficult chal-
lenges ahead to realize the potential of
marine renewable energy from building
reliable devices at economical costs.
But these bills are another step toward
getting on with the task of identifying
and meeting those challenges. The po-
tential is well worth the cost.

I hope this body will quickly include
these provisions in comprehensive en-
ergy legislation and help this new in-
dustry to advance for the benefit of all
Americans.

By Mr. CORNYN (for himself, Mr.
VOINOVICH, Mr. ENSIGN, Mrs.
HUTCHISON, and Mr.
CHAMBLISS):

S. 926. A bill to provide for the con-
tinuing review of unauthorized Federal
programs and agencies and to establish
a bipartisan commission for the pur-
pose of improving oversight and elimi-
nating Government spending; to the
Committee on Homeland Security and
Governmental Affairs.

Mr. CORNYN. Mr. President, I rise to
introduce the United States Authoriza-
tion and Sunset Commission Act of
2009. I am very pleased to be joined by
my colleagues and good friends, Sen-
ators VOINOVICH, CHAMBLISS, ENSIGN
and HUTCHISON, who share my commit-
ment that every dime sent by tax-
payers to Washington, DC is spent
wisely.

The President has said several times
that he intends to go through the Fed-
eral budget line-by-line—ending pro-
grams that we do not need and making
the ones we do need work better and
cost less. It is in this same spirit that
I introduce this legislation.

The United States Authorization and
Sunset Commission Act of 2009 creates
an 8 member bipartisan Commission,
made up of 4 Senators and 4 Represent-
atives. The Commission will look at
the effectiveness and efficiency of all
federal programs, but will especially
focus on unauthorized and ineffective
programs. The bill is modeled after the
sunset process that the State of Texas
instituted in 1977 to identify and elimi-
nate waste, duplication, and ineffi-

S4893

ciency in government agencies. This
process has led to the elimination of
dozens of agencies that have outlived
their usefulness and has saved Texas
taxpayers hundreds of millions of dol-
lars.

The job of the Commission is to ask
the fundamental question: ‘‘Is an agen-
cy or program still needed?”’

The Commission has two major re-
sponsibilities. First, the Commission
must submit a legislative proposal to
Congress at least once every 10 years
that includes a review schedule of at
least 25 percent of unauthorized Fed-
eral programs and at least 256 percent of
ineffective federal programs or where
effectiveness cannot be shown by the
Office of Management and Budget’s,
OMB, Performance Assessment Rating
Tool, PART. The Commission’s sched-
ule will abolish each program if Con-
gress fails to either reauthorize the
program or consider the Commission’s
recommendations within 2 years.

Second, the Commission must con-
duct a review of each program identi-
fied in its review schedule and send its
recommendations for Congressional re-
view. Congress will then have 2 years
to consider and pass the Commission’s
recommendations or to reauthorize the
program before it is abolished.

Congress has two bites of the apple
when it comes to evaluating federal
spending. First, when it authorizes a
program and second when it appro-
priates the money for it. Yet, the Con-
gressional Budget Office, CBO, annu-
ally finds that Congress spends billions
of taxpayers’ money on agencies and
programs despite the fact that their
authorization had expired. Many of
these expired programs and agencies—
perhaps most—deserve reauthorization.
Nonetheless, Congress should aggres-
sively determine whether these pro-
grams and agencies are working as in-
tended and the Commission will help
serve this purpose.

In addition, the Commission will use
OMB’s PART, which is a tool to assess
and improve program performance.
PART looks at all factors that affect
and reflect program performance in-
cluding program purpose and design,
performance measurement, evaluations
and strategic planning, program man-
agement, and program results. Using
PART, OMB has scored over 1,000 gov-
ernment programs and found that 20
percent were not performing—they
were found to be ineffective or their ef-
fectiveness could not be determined.

The Commission’s work will be guid-
ed by 10 criteria, including the pro-
gram’s effectiveness and efficiency,
achievement of performance goals, and
whether the program has fulfilled its
legislative intent.

Unfortunately Congress has a tend-
ency to create commissions and then
ignore their work and continue on with
business as usual. This bill solves this
problem. It requires Congress to con-
sider, debate, and vote on the Commis-
sion’s report under expedited proce-
dures.
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The United States Authorization and
Sunset Commission Act of 2009 is an
important step to getting our fiscal
house in order and to making sure that
Congress gets back to the hard work of
oversight to determine if programs ac-
tually fulfill their stated purpose or
yield some unintended or counter-
productive results. Periodic assess-
ments are essential to good Govern-
ment and this is what the Commission
will provide to Congress and to tax-
payers across the country. For this
reason, I ask that my colleagues join
me in cosponsoring the United States
Authorization and Sunset Commission
Act of 2009.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 926

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘United
States Authorization and Sunset Commis-
sion Act of 2009”.

SEC. 2. DEFINITIONS.

In this Act—

(1) the term ‘‘agency’ means an Executive
agency as defined under section 105 of title 5,
United States Code;

(2) the term ‘‘Commission” means the
United States Authorization and Sunset
Commission established under section 3; and

(3) the term ‘‘Commission Schedule and
Review bill” means the proposed legislation
submitted to Congress under section 4(b).
SEC. 3. ESTABLISHMENT OF COMMISSION.

(a) ESTABLISHMENT.—There is established
the United States Authorization and Sunset
Commission.

(b) COMPOSITION.—The Commission shall be
composed of eight members (in this Act re-
ferred to as the ‘“‘members’’), as follows:

(1) Four members appointed by the major-
ity leader of the Senate, one of whom may
include the majority leader of the Senate,
with minority members appointed with the
consent of the minority leader of the Senate.

(2) Four members appointed by the Speak-
er of the House of Representatives, one of
whom may include the Speaker of the House
of Representatives, with minority members
appointed with the consent of the minority
leader of the House of Representatives.

(3) The Director of the Congressional Budg-
et Office and the Comptroller of the Govern-
ment Accountability Office shall be non-vot-
ing ex officio members of the Commission.

(¢) QUALIFICATIONS OF MEMBERS.—

(1) IN GENERAL.—

(A) SENATE MEMBERS.—Of the members ap-
pointed under subsection (b)(1), four shall be
members of the Senate (not more than two
of whom may be of the same political party).

(B) HOUSE OF REPRESENTATIVE MEMBERS.—
Of the members appointed under subsection
(b)(2), four shall be members of the House of
Representatives, not more than two of whom
may be of the same political party.

(2) CONTINUATION OF MEMBERSHIP.—

(A) IN GENERAL.—If a member was ap-
pointed to the Commission as a Member of
Congress and the member ceases to be a
Member of Congress, that member shall
cease to be a member of the Commission.

(B) ACTIONS OF COMMISSION UNAFFECTED.—
Any action of the Commission shall not be
affected as a result of a member becoming
ineligible under subparagraph (A).

CONGRESSIONAL RECORD — SENATE

(d) INITIAL APPOINTMENTS.—Not later than
90 days after the date of enactment of this
Act, all initial appointments to the Commis-
sion shall be made.

(e) CHAIRPERSON; VICE CHAIRPERSON.—

(1) INITIAL CHAIRPERSON.—An individual
shall be designated by the Speaker of the
House of Representatives from among the
members initially appointed under sub-
section (b)(2) to serve as chairperson of the
Commission for a period of 2 years.

(2) INITIAL VICE CHAIRPERSON.—AnN indi-
vidual shall be designated by the majority
leader of the Senate from among the individ-
uals initially appointed under subsection
(b)(1) to serve as vice-chairperson of the
Commission for a period of 2 years.

(3) ALTERNATE APPOINTMENTS OF CHAIRMEN
AND VICE CHAIRMEN.—Following the termi-
nation of the 2-year period described under
paragraphs (1) and (2), the Speaker and the
majority leader of the Senate shall alternate
every 2 years in appointing the chairperson
and vice-chairperson of the Commission.

(f) TERMS OF MEMBERS.—

(1) MEMBERS OF CONGRESS.—Each member
appointed to the Commission shall serve for
a term of 6 years, except that, of the mem-
bers first appointed under paragraphs (1) and
(2) of subsection (b), two members shall be
appointed to serve a term of 3 years.

(2) TERM LIMIT.—A member of the Commis-
sion who serves more than 3 years of a term
may not be appointed to another term as a
member.

(g) INITIAL MEETING.—If, after 90 days after
the date of enactment of this Act, five or
more members of the Commission have been
appointed—

(1) members who have been appointed
may—

(A) meet; and

(B) select a chairperson from among the
members (if a chairperson has not been ap-
pointed) who may serve as chairperson until
the appointment of a chairperson; and

(2) the chairperson shall have the author-
ity to begin the operations of the Commis-
sion, including the hiring of staff.

(h) MEETING; VACANCIES.—After its initial
meeting, the Commission shall meet upon
the call of the chairperson or a majority of
its members. Any vacancy in the Commis-
sion shall not affect its powers, but shall be
filled in the same manner in which the origi-
nal appointment was made.

(i) POWERS OF THE COMMISSION.—

(1) IN GENERAL.—

(A) HEARINGS, TESTIMONY, AND EVIDENCE.—
The Commission may, for the purpose of car-
rying out the provisions of this Act—

(i) hold such hearings and sit and act at
such times and places, take such testimony,
receive such evidence, administer such
oaths; and

(ii) require, by subpoena or otherwise, the
attendance and testimony of such witnesses
and the production of such books, records,
correspondence, memoranda, papers, and
documents, that the Commission or such
designated subcommittee or designated
member may determine advisable.

(B) SUBPOENAS.—Subpoenas issued under
subparagraph (A)(ii) may be issued to require
attendance and testimony of witnesses and
the production of evidence relating to any
matter under investigation by the Commis-
sion.

(C) ENFORCEMENT.—The provisions of sec-
tions 102 through 104 of the Revised Statutes
of the United States (2 U.S.C. 192 through
194) shall apply in the case of any failure of
any witness to comply with any subpoena or
to testify when summoned under authority
of this paragraph.

(2) CONTRACTING.—The Commission may
contract with and compensate government
and private agencies or persons for services
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without regard to section 3709 of the Revised
Statutes (41 U.S.C. 5) to enable the Commis-
sion to discharge its duties under this Act.

(3) INFORMATION FROM FEDERAL AGENCIES.—
The Commission is authorized to secure di-
rectly from any executive department, bu-
reau, agency, board, commission, office,
independent establishment, or instrumen-
tality of the Government, information, sug-
gestions, estimates, and statistics for the
purposes of this section. Each such depart-
ment, bureau, agency, board, commission, of-
fice, establishment, or instrumentality shall,
to the extent authorized by law, furnish such
information, suggestions, estimates, and sta-
tistics directly to the Commission, upon re-
quest made by the chairperson.

(4) SUPPORT SERVICES.—

(A) GOVERNMENT ACCOUNTABILITY OFFICE.—
The Government Accountability Office is au-
thorized on a reimbursable basis to provide
the Commission with administrative serv-
ices, funds, facilities, staff, and other sup-
port services for the performance of the func-
tions of the Commission.

(B) GENERAL SERVICES ADMINISTRATION.—
The Administrator of General Services shall
provide to the Commission on a reimburs-
able basis such administrative support serv-
ices as the Commission may request.

(C) AGENCIES.—In addition to the assist-
ance under subparagraphs (A) and (B), de-
partments and agencies of the United States
are authorized to provide to the Commission
such services, funds, facilities, staff, and
other support services as the Commission
may determine advisable as may be author-
ized by law.

(5) POSTAL SERVICES.—The Commission
may use the United States mails in the same
manner and under the same conditions as de-
partments and agencies of the United States.

(6) IMMUNITY.—The Commission is an agen-
cy of the United States for purposes of part
V of title 18, United States Code (relating to
immunity of witnesses).

(7) DIRECTOR AND STAFF OF THE COMMIS-
SION.—

(A) DIRECTOR.—The chairperson of the
Commission may appoint a staff director and
such other personnel as may be necessary to
enable the Commission to carry out its func-
tions, without regard to the provisions of
title 5, United States Code, governing ap-
pointments in the competitive service and
without regard to the provisions of chapter
51 and subchapter III of chapter 53 of that
title relating to classification and General
Schedule pay rates, except that no rate of
pay fixed under this subsection may exceed
the equivalent of that payable to a person
occupying a position at level II of the Execu-
tive Schedule. Any Federal Government em-
ployee may be detailed to the Commission
without reimbursement from the Commis-
sion, and such detailee shall retain the
rights, status, and privileges of his or her
regular employment without interruption.

(B) PERSONNEL AS FEDERAL EMPLOYEES.—

(i) IN GENERAL.—The executive director
and any personnel of the Commission who
are employees shall be employees under sec-
tion 2105 of title 5, United States Code, for
purposes of chapters 63, 81, 83, 84, 85, 87, 89,
89A, 89B, and 90 of that title.

(ii) MEMBERS OF COMMISSION.—Clause (i)
shall not be construed to apply to members
of the Commission.

(C) PROCUREMENT OF TEMPORARY AND
INTERMITTENT SERVICES.—With the approval
of the majority of the Commission, the
chairperson of the Commission may procure
temporary and intermittent services under
section 3109(b) of title 5, United States Code,
at rates for individuals which do not exceed
the daily equivalent of the annual rate of



April 29, 2009

basic pay prescribed for level V of the Execu-
tive Schedule under section 5316 of such
title.

(8) COMPENSATION AND TRAVEL EXPENSES.—

(A) COMPENSATION.—Members shall not be
paid by reason of their service as members.

(B) TRAVEL EXPENSES.—Each member of
the Commission shall be allowed travel ex-
penses, including per diem in lieu of subsist-
ence, in accordance with sections 5702 and
5703(b) of title 5, United States Code.

(j) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as necessary for the purposes of car-
rying out the duties of the Commission.

(k) TERMINATION.—The Commission shall
terminate on December 31, 2039.

SEC. 4. DUTIES AND RECOMMENDATIONS OF THE
UNITED STATES AUTHORIZATION
AND SUNSET COMMISSION.

(a) SCHEDULE AND REVIEW.—

(1) IN GENERAL.—Not later than 18 months
after the date of the enactment of this Act
and at least once every 10 years thereafter,
the Commission shall submit to Congress a
legislative proposal that includes the sched-
ule of review and abolishment of agencies
and programs (in this section referred to as
the ‘‘Commission Schedule and Review
bill’”).

(2) SCHEDULE.—The schedule of the Com-
mission shall provide a timeline for the Com-
mission’s review and proposed abolishment
of—

(A) at least 25 percent of unauthorized
agencies or programs as measured in dollars,
including those identified by the Congres-
sional Budget Office under section 602(e)(3) of
title 2, United States Code; and

(B) if applicable, at least 256 percent of the
programs as measured in dollars identified
by the Office of Management and Budget
through its Program Assessment Rating
Tool program or other similar review pro-
gram established by the Office of Manage-
ment and Budget as ineffective or results not
demonstrated.

(3) REVIEW OF AGENCIES.—In determining
the schedule for review and abolishment of
agencies under paragraph (1), the Commis-
sion shall provide that any agency that per-
forms similar or related functions be re-
viewed concurrently.

(4) CRITERIA AND REVIEW.—The Commission
shall review each agency and program identi-
fied under paragraph (1) in accordance with
the following criteria as applicable:

(A) The effectiveness and the efficiency of
the program or agency.

(B) The achievement of performance goals
(as defined under section 1115(g)(4) of title 31,
United States Code).

(C) The management of the financial and
personnel issues of the program or agency.

(D) Whether the program or agency has
fulfilled the legislative intent surrounding
its creation, taking into account any change
in legislative intent during the existence of
the program or agency.

(E) Ways the agency or program could be
less burdensome but still efficient in pro-
tecting the public.

(F') Whether reorganization, consolidation,
abolishment, expansion, or transfer of agen-
cies or programs would better enable the
Federal Government to accomplish its mis-
sions and goals.

(G) The promptness and effectiveness of an
agency in handling complaints and requests
made under section 552 of title 5, United
States Code (commonly referred to as the
Freedom of Information Act).

(H) The extent that the agency encourages
and uses public participation when making
rules and decisions.

(I) The record of the agency in complying
with requirements for equal employment op-
portunity, the rights and privacy of individ-
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uals, and purchasing products from histori-
cally underutilized businesses.

(J) The extent to which the program or
agency duplicates or conflicts with other
Federal agencies, State or local government,
or the private sector and if consolidation or
streamlining into a single agency or program
is feasible.

(b) SCHEDULE AND ABOLISHMENT OF AGEN-
CIES AND PROGRAMS.—

(1) IN GENERAL.—Not later than 18 months
after the date of the enactment of this Act
and at least once every 10 years thereafter,
the Commission shall submit to the Congress
a Commission Schedule and Review bill
that—

(A) includes a schedule for review of agen-
cies and programs; and

(B) abolishes any agency or program 2
years after the date the Commission com-
pletes its review of the agency or program,
unless the agency or program is reauthorized
by Congress.

(2) EXPEDITED CONGRESSIONAL CONSIDER-
ATION PROCEDURES.—In reviewing the Com-
mission Schedule and Review bill, Congress
shall follow the expedited procedures under
section 6.

(c) RECOMMENDATIONS AND LEGISLATIVE
PROPOSALS.—

(1) REPORT.—Not later than 2 years after
the date of enactment of this Act, the Com-
mission shall submit to Congress and the
President—

(A) a report that reviews and analyzes ac-
cording to the criteria established under sub-
section (a)(4) for each agency and program to
be reviewed in the year in which the report
is submitted under the schedule submitted to
Congress under subsection (a)(1);

(B) a proposal, if appropriate, to reauthor-
ize, reorganize, consolidate, expand, or trans-
fer the Federal programs and agencies to be
reviewed in the year in which the report is
submitted under the schedule submitted to
Congress under subsection (a)(1); and

(C) legislative provisions necessary to im-
plement the Commission’s proposal and rec-
ommendations.

(2) ADDITIONAL REPORTS.—The Commission
shall submit to Congress and the President
additional reports as prescribed under para-
graph (1) on or before June 30 of every other
year.

(d) RULE OF CONSTRUCTION.—Nothing in
this section shall be construed to limit the
power of the Commission to review any Fed-
eral program or agency.

(e) APPROVAL OF REPORTS.—The Commis-
sion Schedule and Review bill and all other
legislative proposals and reports submitted
under this section shall require the approval
of not less than five members of the Commis-
sion.

SEC. 5. EXPEDITED CONSIDERATION OF COMMIS-
SION RECOMMENDATIONS.

(a) INTRODUCTION AND COMMITTEE CONSID-
ERATION.—

(1) INTRODUCTION.—If any legislative pro-
posal with provisions is submitted to Con-
gress under section 4(c), a bill with that pro-
posal and provisions shall be introduced in
the Senate by the majority leader, and in the
House of Representatives, by the Speaker.
Upon introduction, the bill shall be referred
to the appropriate committees of Congress
under paragraph (2). If the bill is not intro-
duced in accordance with the preceding sen-
tence, then any Member of Congress may in-
troduce that bill in their respective House of
Congress beginning on the date that is the
5th calendar day that such House is in ses-
sion following the date of the submission of
such proposal with provisions.

(2) COMMITTEE CONSIDERATION.—

(A) REFERRAL.—A bill introduced under
paragraph (1) shall be referred to any appro-
priate committee of jurisdiction in the Sen-
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ate, any appropriate committee of jurisdic-
tion in the House of Representatives, the
Committee on the Budget and the Com-
mittee on Homeland Security and Govern-
mental Affairs of the Senate, and the Com-
mittee on the Budget and the Committee on
Homeland Security and Governmental Af-
fairs of the House of Representatives.

(B) REPORTING.—Not later than 30 calendar
days after the introduction of the bill, each
committee of Congress to which the bill was
referred shall report the bill or a committee
amendment thereto.

(C) DISCHARGE OF COMMITTEE.—If a com-
mittee to which is referred a bill has not re-
ported such bill at the end of 30 calendar
days after its introduction or at the end of
the first day after there has been reported to
the House involved a bill, whichever is ear-
lier, such committee shall be deemed to be
discharged from further consideration of
such bill, and such bill shall be placed on the
appropriate calendar of the House involved.

(b) EXPEDITED PROCEDURE.—

(1) CONSIDERATION.—

(A) IN GENERAL.—Not later than 5 calendar
days after the date on which a committee
has been discharged from consideration of a
bill, the majority leader of the Senate, or the
majority leader’s designee, or the Speaker of
the House of Representatives, or the Speak-
er’s designee, shall move to proceed to the
consideration of the committee amendment
to the bill, and if there is no such amend-
ment, to the bill. It shall also be in order for
any member of the Senate or the House of
Representatives, respectively, to move to
proceed to the consideration of the bill at
any time after the conclusion of such 5-day
period.

(B) MOTION TO PROCEED.—A motion to pro-
ceed to the consideration of a bill is highly
privileged in the House of Representatives
and is privileged in the Senate and is not de-
batable. The motion is not subject to amend-
ment, to a motion to postpone consideration
of the bill, or to a motion to proceed to the
consideration of other business. A motion to
reconsider the vote by which the motion to
proceed is agreed to or not agreed to shall
not be in order. If the motion to proceed is
agreed to, the Senate or the House of Rep-
resentatives, as the case may be, shall imme-
diately proceed to consideration of the bill
without intervening motion, order, or other
business, and the bill shall remain the unfin-
ished business of the Senate or the House of
Representatives, as the case may be, until
disposed of.

(C) LIMITED DEBATE.—Debate on the bill
and all amendments thereto and on all de-
batable motions and appeals in connection
therewith shall be limited to not more than
50 hours, which shall be divided equally be-
tween those favoring and those opposing the
bill. A motion further to limit debate on the
bill is in order and is not debatable. All time
used for consideration of the bill, including
time used for quorum calls (except quorum
calls immediately preceding a vote) and vot-
ing, shall come from the 50 hours of debate.

(D) AMENDMENTS.—No amendment that is
not germane to the provisions of the bill
shall be in order in the Senate. In the Sen-
ate, an amendment, any amendment to an
amendment, or any debatable motion or ap-
peal is debatable for not to exceed 1 hour to
be divided equally between those favoring
and those opposing the amendment, motion,
or appeal.

(E) VOTE ON FINAL PASSAGE.—Immediately
following the conclusion of the debate on the
bill, and the disposition of any pending
amendments under subparagraph (D), the
vote on final passage of the bill shall occur.

(F) OTHER MOTIONS NOT IN ORDER.—A mo-
tion to postpone consideration of the bill, a
motion to proceed to the consideration of
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other business, or a motion to recommit the
bill is not in order. A motion to reconsider
the vote by which the bill is agreed to or not
agreed to is not in order.

(2) CONSIDERATION BY OTHER HOUSE.—If, be-
fore the passage by one House of the bill that
was introduced in such House, such House re-
ceives from the other House a bill as passed
by such other House—

(A) the bill of the other House shall not be
referred to a committee and may only be
considered for final passage in the House
that receives it under subparagraph (C);

(B) the procedure in the House in receipt of
the bill of the other House, with respect to
the bill that was introduced in the House in
receipt of the bill of the other House, shall
be the same as if no bill had been received
from the other House; and

(C) notwithstanding subparagraph (B), the
vote on final passage shall be on the bill of
the other House.

Upon disposition of a bill that is received by
one House from the other House, it shall no
longer be in order to consider the bill that
was introduced in the receiving House.

(3) CONSIDERATION IN CONFERENCE.—

(A) CONVENING OF CONFERENCE.—Imme-
diately upon final passage of a bill that re-
sults in a disagreement between the two
Houses of Congress with respect to a bill,
conferees shall be appointed and a con-
ference convened.

(B) ACTION ON CONFERENCE REPORTS IN THE
SENATE.—

(i) MOTION TO PROCEED.—The motion to
proceed to consideration in the Senate of the
conference report on a bill may be made even
though a previous motion to the same effect
has been disagreed to.

(i) DEBATE.—Consideration in the Senate
of the conference report (including a mes-
sage between Houses) on a bill, and all
amendments in disagreement, including all
amendments thereto, and debatable motions
and appeals in connection therewith, shall be
limited to 20 hours, equally divided and con-
trolled by the majority leader and the mi-
nority leader or their designees. Debate on
any debatable motion or appeal related to
the conference report (or a message between
Houses) shall be limited to 1 hour, to be
equally divided between, and controlled by,
the mover and the manager of the conference
report (or a message between Houses).

(iii) CONFERENCE REPORT DEFEATED.—
Should the conference report be defeated, de-
bate on any request for a new conference and
the appointment of conferrees shall be lim-
ited to 1 hour, to be equally divided between,
and controlled by, the manager of the con-
ference report and the minority leader or the
minority leader’s designee, and should any
motion be made to instruct the conferees be-
fore the conferees are named, debate on such
motion shall be limited to 2 hour, to be
equally divided between, and controlled by,
the mover and the manager of the conference
report. Debate on any amendment to any
such instructions shall be limited to 20 min-
utes, to be equally divided between and con-
trolled by the mover and the manager of the
conference report. In all cases when the man-
ager of the conference report is in favor of
any motion, appeal, or amendment, the time
in opposition shall be under the control of
the minority leader or the minority leader’s
designee.

(iv) AMENDMENTS IN DISAGREEMENT.—In
any case in which there are amendments in
disagreement, time on each amendment
shall be limited to 30 minutes, to be equally
divided between, and controlled by, the man-
ager of the conference report and the minor-
ity leader or the minority leader’s designee.
No amendment that is not germane to the
provisions of such amendments shall be re-
ceived.
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(v) LIMITATION ON MOTION TO RECOMMIT.—A
motion to recommit the conference report is
not in order.

(c) RULES OF THE SENATE AND THE HOUSE OF
REPRESENTATIVES.—This section is enacted
by Congress—

(1) as an exercise of the rulemaking power
of the Senate and the House of Representa-
tives, respectively, and is deemed to be part
of the rules of each House, respectively, but
applicable only with respect to the procedure
to be followed in that House in the case of a
bill, and it supersedes other rules only to the
extent that it is inconsistent with such
rules; and

(2) with full recognition of the constitu-
tional right of either House to change the
rules (so far as they relate to the procedure
of that House) at any time, in the same man-
ner, and to the same extent as in the case of
any other rule of that House.

SEC. 6. EXPEDITED CONSIDERATION OF COMMIS-
SION SCHEDULE AND REVIEW BILL.

(a) INTRODUCTION AND COMMITTEE CONSID-
ERATION.—

(1) INTRODUCTION.—The Commission Sched-
ule and Review bill submitted under section
4(b) shall be introduced in the Senate by the
majority leader, or the majority leader’s des-
ignee, and in the House of Representatives,
by the Speaker, or the Speaker’s designee.
Upon such introduction, the Commission
Schedule and Review bill shall be referred to
the appropriate committees of Congress
under paragraph (2). If the Commission
Schedule and Review bill is not introduced in
accordance with the preceding sentence,
then any member of Congress may introduce
the Commission Schedule and Review bill in
their respective House of Congress beginning
on the date that is the 5th calendar day that
such House is in session following the date of
the submission of such aggregate legislative
language provisions.

(2) COMMITTEE CONSIDERATION.—

(A) REFERRAL.—A Commission Schedule
and Review bill introduced under paragraph
(1) shall be referred to any appropriate com-
mittee of jurisdiction in the Senate, any ap-
propriate committee of jurisdiction in the
House of Representatives, the Committee on
the Budget and the Committee on Homeland
Security and Governmental Affairs of the
Senate and the Committee on the Budget
and the Committee on Oversight and Govern-
ment Reform of the House of Representa-
tives. A committee to which a Commission
Schedule and Review bill is referred under
this paragraph may review and comment on
such bill, may report such bill to the respec-
tive House, and may not amend such bill.

(B) REPORTING.—Not later than 30 calendar
days after the introduction of the Commis-
sion Schedule and Review bill, each Com-
mittee of Congress to which the Commission
Schedule and Review bill was referred shall
report the bill.

(C) DISCHARGE OF COMMITTEE.—If a com-
mittee to which is referred a Commission
Schedule and Review bill has not reported
such Commission Schedule and Review bill
at the end of 30 calendar days after its intro-
duction or at the end of the first day after
there has been reported to the House in-
volved a Commission Schedule and Review
bill, whichever is earlier, such committee
shall be deemed to be discharged from fur-
ther consideration of such Commission
Schedule and Review bill, and such Commis-
sion Schedule and Review bill shall be placed
on the appropriate calendar of the House in-
volved.

(b) EXPEDITED PROCEDURE.—

(1) CONSIDERATION.—

(A) IN GENERAL.—Not later than 5 calendar
days after the date on which a committee
has been discharged from consideration of a
Commission Schedule and Review bill, the
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majority leader of the Senate, or the major-
ity leader’s designee, or the Speaker of the
House of Representatives, or the Speaker’s
designee, shall move to proceed to the con-
sideration of the Commission Schedule and
Review bill. It shall also be in order for any
member of the Senate or the House of Rep-
resentatives, respectively, to move to pro-
ceed to the consideration of the Commission
Schedule and Review bill at any time after
the conclusion of such 5-day period.

(B) MOTION TO PROCEED.—A motion to pro-
ceed to the consideration of a Commission
Schedule and Review bill is highly privileged
in the House of Representatives and is privi-
leged in the Senate and is not debatable. The
motion is not subject to amendment, to a
motion to postpone consideration of the
Commission Schedule and Review bill, or to
a motion to proceed to the consideration of
other business. A motion to reconsider the
vote by which the motion to proceed is
agreed to or not agreed to shall not be in
order. If the motion to proceed is agreed to,
the Senate or the House of Representatives,
as the case may be, shall immediately pro-
ceed to consideration of the Commission
Schedule and Review bill without inter-
vening motion, order, or other business, and
the Commission Schedule and Review bill
shall remain the unfinished business of the
Senate or the House of Representatives, as
the case may be, until disposed of.

(C) LIMITED DEBATE.—Debate on the Com-
mission Schedule and Review bill and on all
debatable motions and appeals in connection
therewith shall be limited to not more than
10 hours, which shall be divided equally be-
tween those favoring and those opposing the
Commission Schedule and Review bill. A mo-
tion further to limit debate on the Commis-
sion Schedule and Review bill is in order and
is not debatable. All time used for consider-
ation of the Commission Schedule and Re-
view bill, including time used for quorum
calls (except quorum calls immediately pre-
ceding a vote) and voting, shall come from
the 10 hours of debate.

(D) AMENDMENTS.—No amendment to the
Commission Schedule and Review bill shall
be in order in the Senate and the House of
Representatives.

(E) VOTE ON FINAL PASSAGE.—Immediately
following the conclusion of the debate on the
Commission Schedule and Review bill, the
vote on final passage of the Commission
Schedule and Review bill shall occur.

(F) OTHER MOTIONS NOT IN ORDER.—A mo-
tion to postpone consideration of the Com-
mission Schedule and Review bill, a motion
to proceed to the consideration of other busi-
ness, or a motion to recommit the Commis-
sion Schedule and Review bill is not in order.
A motion to reconsider the vote by which
the Commission Schedule and Review bill is
agreed to or not agreed to is not in order.

(2) CONSIDERATION BY OTHER HOUSE.—If, be-
fore the passage by one House of the Com-
mission Schedule and Review bill that was
introduced in such House, such House re-
ceives from the other House a Commission
Schedule and Review bill as passed by such
other House—

(A) the Commission Schedule and Review
bill of the other House shall not be referred
to a committee and may only be considered
for final passage in the House that receives
it under subparagraph (C);

(B) the procedure in the House in receipt of
the Commission Schedule and Review bill of
the other House, with respect to the Com-
mission Schedule and Review bill that was
introduced in the House in receipt of the
Commission Schedule and Review bill of the
other House, shall be the same as if no Com-
mission Schedule and Review bill had been
received from the other House; and
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(C) notwithstanding subparagraph (B), the
vote on final passage shall be on the Com-
mission Schedule and Review bill of the
other House. Upon disposition of a Commis-
sion Schedule and Review bill that is re-
ceived by one House from the other House, it
shall no longer be in order to consider the
Commission Schedule and Review bill that
was introduced in the receiving House.

(¢) RULES OF THE SENATE AND THE HOUSE OF
REPRESENTATIVES.—This section is enacted
by Congress—

(1) as an exercise of the rulemaking power
of the Senate and the House of Representa-
tives, respectively, and is deemed to be part
of the rules of each House, respectively, but
applicable only with respect to the procedure
to be followed in that House in the case of a
Commission Schedule and Review bill, and it
supersedes other rules only to the extent
that it is inconsistent with such rules; and

(2) with full recognition of the constitu-
tional right of either House to change the
rules (so far as they relate to the procedure
of that House) at any time, in the same man-
ner, and to the same extent as in the case of
any other rule of that House.

By Mr. LEAHY (for himself and
Mr. SANDERS):

S. 929. A Dbill to amend the Internal
Revenue Code of 1986 to provide a Fed-
eral income tax credit for the purchase
of certain nonroad equipment powered
by alternative power sources; to the
Committee on Finance.

Mr. LEAHY. Mr. President, I rise
today with my good friend from
Vermont, Senator SANDERS, to intro-
duce legislation that will help our en-
vironment and our economy by pro-
viding a 25 percent tax credit towards
the purchase of environmentally
friendly lawn, garden, and forestry
power equipment.

There are an estimated 50 million
acres of lawns and managed turf grass
in the U.S. and the small engines used
in power equipment predominantly
used today to maintain these lawns
emit a variety of pollutants that can
be harmful to people and the environ-
ment. By promoting the use of alter-
native fuels, we can reduce the carbon
footprint of lawn and garden equip-
ment and reduce air and water pollu-
tion.

The Environmental Protection Agen-
cy, EPA, recently finalized a new emis-
sion control program to reduce hydro-
carbon emissions and evaporative
emissions from the small, spark-igni-
tion engines that are commonly used
in lawn, garden, and forestry equip-
ment. I applaud the EPA for setting
these new emissions standards because
they eventually will reduce the harm-
ful health effects of ozone and carbon
monoxide. I also appreciate the work
being done in the State of California to
set the stage for these tougher stand-
ards and to provide State funds for re-
bates to consumers who purchase the
cleanest types of lawn and garden
equipment.

We can do more, though, to advance
the use of cleaner, alternative fueled
equipment. Currently, the cleanest, al-
ternative powered equipment typically
costs dramatically more to produce—in
part due to their relatively low vol-
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umes—compared to higher volume
products powered by traditional tech-
nologies. Our bill is designed to help
partially close this price differential so
that consumers can afford the very
cleanest products and help advance the
most cutting-edge, new technologies.

That is why the bill we are intro-
ducing today would reduce air pollu-
tion even further than the EPA or Cali-
fornia standards by providing an imme-
diate incentive for people to go beyond
the current powered equipment emis-
sion standards and purchase cleaner,
alternatively powered or alternative
fuel engines and equipment that emit
half of the emission levels called for by
the EPA and that operate on little or
no fossil fuels. In line with past tax
credits that were successful in advanc-
ing new technologies and boosting con-
sumer demand for environmentally
friendly products like hybrid vehicles
and energy efficient home appliances,
our new tax credit would give Ameri-
cans a powerful incentive to buy clean,
alternative energy power equipment.

I want to thank the Outdoor Power
Equipment Institute and the National
Audubon Society for their early en-
dorsements of this bill. As the Senate
prepares to take a thorough look at
our energy and environmental policies
this year, I look forward to working
with my colleagues to find new ways to
further reduce the air emissions and
fossil fuel consumption of our Nation’s
lawn, garden, and forestry equipment.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 929

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. CREDIT FOR CERTAIN NONROAD
EQUIPMENT.

(a) ALLOWANCE OF CREDIT.—Subpart A of
part IV of subchapter A of chapter 1 of the
Internal Revenue Code of 1986 is amended by
inserting after section 25D the following new
section:

“SEC. 25E. CREDIT FOR CERTAIN NONROAD
EQUIPMENT.

‘‘(a) ALLOWANCE OF CREDIT.—In the case of
an individual, there shall be allowed as a
credit against the tax imposed by this chap-
ter an amount equal to 25 percent of the
qualified nonroad equipment expenses for
the taxable year.

‘“(b) LIMITATION.—The credit allowed under
subsection (a) shall not exceed $1,000.

‘‘(c) QUALIFIED NONROAD EQUIPMENT EX-
PENSES.—For purposes of this section—

(1) IN GENERAL.—The term ‘qualified
nonroad equipment expenses’ means the cost
of any alternative power nonroad equipment
the original use of which commences with
the taxpayer and which is placed in service
by the taxpayer during the taxable year.

‘(2) ALTERNATIVE POWER NONROAD EQUIP-
MENT.—The term ‘alternative power nonroad
equipment’ means any equipment that is pri-
marily used for lawn, garden, or forestry
purposes, and that—

‘“(A) is powered by a motor drawing cur-
rent from solar power, electricity, or re-
chargeable or replaceable batteries,
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‘(B) has a hybrid-electric drive train or
cutting system which is powered by a gener-
ator or electrical storage device combined
with a small engine, or

‘“(C) is powered by alternative power
sources and—

‘(i) is regulated by the Environmental
Protection Agency as a new, spark-ignition
engine under part 1054 of title 40, Code of
Federal Regulations (or any successor regu-
lation), and

‘“(ii) is certified by the Environmental Pro-
tection Agency as having an engine family
that emits no more than 50 percent of the
number of grams per kilowatt hour of regu-
lated pollutants allowable under Phase 3 of
the exhaust emissions standards under sec-
tion 103 of part 1054 of title 40, Code of Fed-
eral Regulations (or any successor regula-
tion), relating to handheld engines, or sec-
tion 105 of such ©part, relating to
nonhandheld engines, whichever is applica-
ble.

“(3) ALTERNATIVE POWER SOURCES.—The
term ‘alternative power sources’ means any
alternative fuel as determined by the Sec-
retary, in coordination with the Office of En-
ergy Efficiency and Renewable Energy.”.

(b) CONFORMING AMENDMENTS.—

(1) Section 24(b)(3)(B) of the Internal Rev-
enue Code of 1986 is amended by striking
“and 26B”’ and inserting ¢, 26B, and 25K’

(2) Section 25(e)(1)(C)(ii) of such Code is
amended by inserting ‘‘25E,” after ‘25D,”’.

(3) Section 256B(g)(2) of such Code is amend-
ed by striking ‘‘section 23° and inserting
“‘sections 23 and 25E".

(4) Section 904(i) of such Code is amended
by striking ‘‘and 25B”’ and inserting ‘‘25B,
and 25E”.

(5) Section 1400C(d)(2) of such Code is
amended by striking ‘‘and 25D’ and inserting
¢25D, and 25E".

(c) CLERICAL AMENDMENT.—The table of
sections for subpart A of part IV of sub-
chapter A of chapter 1 of the Internal Rev-
enue Code of 1986 is amended by inserting
after the item relating to section 25D the fol-
lowing new item:

‘“Sec. 256E. Credit for certain nonroad equip-
ment.”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to pur-
chases made after the date of the enactment
of this Act.

By Mr. FEINGOLD (for himself,
Mr. DURBIN, Mr. KERRY, Mr.
WHITEHOUSE, Mr. WYDEN, Mr.
UpALL of New Mexico, Mr.
MERKLEY, and Mr. KENNEDY):

S. 931. A bill to amend title 9 of the
United States Code with respect to ar-
bitration; to the Committee on the Ju-
diciary.

Mr. FEINGOLD. Mr. President, today
I will introduce the Arbitration Fair-
ness Act of 2007. Just as its name sug-
gests, the Arbitration Fairness Act is
designed to return fairness to the arbi-
tration system. This bill is not an anti-
arbitration bill. If anything, it is pro-
arbitration. I firmly believe that this
bill will strengthen the arbitration sys-
tem by returning arbitration to a more
equitable design that reflects the in-
tent of the original arbitration legisla-
tion, the Federal Arbitration Act.

President Calvin Coolidge signed the
Federal Arbitration Act, FAA, into law
on February 12, 1925. Congress passed
the FAA to make arbitration an en-
forceable alternative to the civil
courts. Even as early as the 1920’s,
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there were concerns about the effi-
ciency of the civil court system and a
desire to allow a speedier alternative.
The intent of the FAA, as expressed in
a 1923 hearing before a Subcommittee
of the Senate Judiciary Committee,
was ‘‘to enable business men to settle
their disputes expeditiously and eco-
nomically.” In a later hearing on the
FAA, it was clarified that the legisla-
tion was not intended to apply to the
employment contracts of those busi-
nesses. This distinction is important
because it illustrates that, while arbi-
tration was something that the FAA’s
original sponsors wanted to promote,
they were also careful to make clear
that they didn’t intend for arbitration
to become a weapon to be wielded by
the powerful against those with less fi-
nancial and negotiating power.

Since the FAA’s enactment, the use
of arbitration has grown exponentially.
Arbitration certainly has advantages.
It can be a fair and efficient way to set-
tle disputes. I strongly support vol-
untary, alternative dispute resolution
methods, and I believe we ought to en-
courage their use. But I also believe
that arbitration is a fair way to settle
disputes between consumers and lend-
ers only when it is entered into know-
ingly and voluntarily by both parties
to the dispute after the dispute has
arisen. Otherwise arbitration can be
used as a weapon by the stronger party
against the weaker party.

One of the most fundamental prin-
ciples of our justice system is the con-
stitutional right to take a dispute to
court. Indeed, all Americans have the
right in civil and criminal cases to a
trial by jury. The right to a jury trial
in civil cases in Federal court is con-
tained in the Seventh Amendment to
the Constitution. Many States provide
a similar right to a jury trial in civil
matters filed in state court.

I have been concerned for many years
that mandatory arbitration clauses are
slowly eroding the legal protections
that should be available to all Ameri-
cans. A large and growing number of
corporations now require millions of
consumers and employees to sign con-
tracts that include mandatory arbitra-
tion clauses. Most of these individuals
have little or no meaningful oppor-
tunity to negotiate the terms of their
contracts and so find themselves hav-
ing to choose either to accept a manda-
tory arbitration clause or to forgo se-
curing employment or needed goods
and services. Incredibly, mandatory ar-
bitration clauses have been used to pre-
vent individuals from trying to vindi-
cate their civil rights under statutes
specifically passed by Congress to pro-
tect them.

There is a range of ways in which
mandatory arbitration can be particu-
larly hostile to individuals attempting
to assert their rights. For example, the
administrative fees—both to gain ac-
cess to the arbitration forum and to
pay for the ongoing services of the ar-
bitrator or arbitrators—can be so high
as to act as a de facto bar for many in-
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dividuals who have a claim that re-
quires resolution. In addition, arbitra-
tion generally lacks discovery pro-
ceedings and other civil due process
protections.

Furthermore, there is no meaningful
judicial review of arbitrators’ deci-
sions. Under mandatory, binding arbi-
tration, even if a party believes that
the arbitrator did not consider all the
facts or follow the law, the party can-
not file a suit in court. The only basis
for challenging a binding arbitration
decision is fairly narrow: if there is
reason to believe that the arbitrator
committed actual fraud, or was biased,
corrupt, or guilty of misconduct, or ex-
ceeded his or her powers. Because man-
datory, binding arbitration is so con-
clusive, it is a credible means of dis-
pute resolution only when all parties
understand the full ramifications of
agreeing to it.

Unfortunately, in a variety of con-
texts—employment agreements, credit
card agreements, HMO contracts, secu-
rities broker contracts, and other con-
sumer and franchise agreements—man-
datory arbitration is fast becoming the
rule, rather than the exception. The
practice of forcing employees to use ar-
bitration has been on the rise since the
Supreme Court’s Circuit City decision
in 2001. Unless Congress acts, the pro-
tections it has provided through law
for American workers, investors, and
consumers, will slowly become irrele-
vant.

The Arbitration Fairness Act of 2009,
which I am happy to say has already
been introduced in the House by Rep.
HANK JOHNSON, reinstates the FAA’s
original intent by requiring that agree-
ments to arbitrate employment, con-
sumer, franchise, or civil rights dis-
putes be made after the dispute has
arisen. The bill does not prohibit arbi-
tration. What it does do is prevent a
party with greater bargaining power
from forcing individuals into arbitra-
tion through a contractual provision.
It will ensure that citizens once again
have a true choice between arbitration
and the traditional civil court system.

I should note that the bill includes
two notable changes from versions that
have been introduced in previous Con-
gresses. First, the bill creates a new
Chapter 4 of Title 9, separating the new
provisions concerning arbitration of
consumer, employment, franchise, and
civil rights disputes from the Federal
Arbitration Act. This should give some
comfort to those who are concerned
that the bill might have an unintended
effect on business to business arbitra-
tion.

Second, the bill reverses the Supreme
Court’s April 2009 decision in 14 Park
Plaza v. Pyett. In that case, the Court
held that arbitration provisions in-
cluded in collective bargaining agree-
ments can have the effect of preventing
employees from pursuing employment
discrimination claims in court. Unions
have never believed this was the case.
The decision once again expands the
reach of arbitration, making less effec-
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tive statutes specifically intended by
Congress to protect workers. There-
fore, the bill provides that it generally
does not apply to arbitration provi-
sions contained in collective bar-
gaining agreements, except that such
provisions may not waive employees’
rights to take constitutional or statu-
tory claims to court.

In our system of Government, Con-
gress and state legislatures pass laws
and the courts are available to citizens
to make sure those laws are enforced.
But the rule of law means little if the
only forum available to those who be-
lieve they have been wronged is an al-
ternative, unaccountable system where
the law passed by the legislature does
not necessarily apply. This legislation
both protects Americans from exploi-
tation and strengthens a valuable al-
ternative method of dispute resolution.
These are both worthy ends, and I hope
that my colleagues in the Senate will
join me in working to pass this impor-
tant bill.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 931

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Arbitration
Fairness Act of 2009°.

SEC. 2. FINDINGS.

The Congress finds the following:

(1) The Federal Arbitration Act (now en-
acted as chapter 1 of title 9 of the United
States Code) was intended to apply to dis-
putes between commercial entities of gen-
erally similar sophistication and bargaining
power.

(2) A series of United States Supreme
Court decisions have changed the meaning of
the Act so that it now extends to disputes
between parties of greatly disparate eco-
nomic power, such as consumer disputes and
employment disputes. As a result, a large
and rapidly growing number of corporations
are forcing millions of consumers and em-
ployees to give up their right to have dis-
putes resolved by a judge or jury, and in-
stead submit their claims to binding arbitra-
tion.

(3) Most consumers and employees have lit-
tle or no meaningful option whether to sub-
mit their claims to arbitration. Few people
realize or understand the importance of the
deliberately fine print that strips them of
rights, and because entire industries are
adopting these clauses, people increasingly
have no choice but to accept them. They
must often give up their rights as a condi-
tion of having a job, getting necessary med-
ical care, buying a car, opening a bank ac-
count, getting a credit card, and the like.
Often times, they are not even aware that
they have given up their rights.

(4) Private arbitration companies are
sometimes under great pressure to devise
systems that favor the corporate repeat
players who decide whether those companies
will receive their lucrative business.

(6) Mandatory arbitration undermines the
development of public law for civil rights
and consumer rights because there is no
meaningful judicial review of arbitrators’ de-
cisions. With the knowledge that their rul-
ings will not be seriously examined by a
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court applying current law, arbitrators enjoy

near complete freedom to ignore the law and

even their own rules.

(6) Mandatory arbitration is a poor system
for protecting civil rights and consumer
rights because it is not transparent. While
the American civil justice system features
publicly accountable decision makers who
generally issue public, written decisions, ar-
bitration often offers none of these features.

(7) Many corporations add to arbitration
clauses unfair provisions that deliberately
tilt the systems against individuals, includ-
ing provisions that strip individuals of sub-
stantive statutory rights, ban class actions,
and force people to arbitrate their claims
hundreds of miles from their homes. While
some courts have been protective of individ-
uals, too many courts have erroneously
upheld even egregiously unfair mandatory
arbitration clauses in deference to a sup-
posed Federal policy favoring arbitration
over the constitutional rights of individuals.
SEC. 3. ARBITRATION OF EMPLOYMENT, CON-

SUMER, FRANCHISE, AND CIVIL
RIGHTS DISPUTES.

(a) IN GENERAL.—Title 9 of the United
States Code is amended by adding at the end
the following:

“CHAPTER 4—ARBITRATION OF EMPLOY-
MENT, CONSUMER, FRANCHISE, AND
CIVIL RIGHTS DISPUTES

“Sec.

*“401. Definitions.

¢402. Validity and enforceability.

“§ 401. Definitions
““In this chapter—

‘(1) the term ‘civil rights dispute’ means a
dispute—

‘“(A) arising under—

‘(i) the Constitution of the United States
or the constitution of a State; or

‘“(ii) a Federal or State statute that pro-
hibits discrimination on the basis of race,
sex, disability, religion, national origin, or
any invidious basis in education, employ-
ment, credit, housing, public accommoda-
tions and facilities, voting, or program fund-
ed or conducted by the Federal Government
or State government, including any statute
enforced by the Civil Rights Division of the
Department of Justice and any statute enu-
merated in section 62(e) of the Internal Rev-
enue Code of 1986 (relating to unlawful dis-
crimination); and

‘“(B) in which at least 1 party alleging a
violation of the Constitution of the United
States, a State constitution, or a statute
prohibiting discrimination is an individual;

‘“(2) the term ‘consumer dispute’ means a
dispute between a person other than an orga-
nization who seeks or acquires real or per-
sonal property, services (including services
relating to securities and other invest-
ments), money, or credit for personal, fam-
ily, or household purposes and the seller or
provider of such property, services, money,
or credit;

‘(3) the term ‘employment dispute’ means
a dispute between an employer and employee
arising out of the relationship of employer
and employee as defined in section 3 of the
Fair Labor Standards Act of 1938 (29 U.S.C.
203);

‘“(4) the term ‘franchise dispute’ means a
dispute between a franchisee with a principal
place of business in the United States and a
franchisor arising out of or relating to con-
tract or agreement by which—

‘““(A) a franchisee is granted the right to
engage in the business of offering, selling, or
distributing goods or services under a mar-
keting plan or system prescribed in substan-
tial part by a franchisor;

‘“(B) the operation of the franchisee’s busi-
ness pursuant to such plan or system is sub-
stantially associated with the franchisor’s
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trademark, service mark, trade name, logo-
type, advertising, or other commercial sym-
bol designating the franchisor or its affil-
iate; and

‘“(C) the franchisee is required to pay, di-
rectly or indirectly, a franchise fee; and

‘() the term ‘predispute arbitration agree-
ment’ means any agreement to arbitrate a
dispute that had not yet arisen at the time
of the making of the agreement.

“§402. Validity and enforceability

‘“(a) IN GENERAL.—Notwithstanding any
other provision of this title, no predispute
arbitration agreement shall be valid or en-
forceable if it requires arbitration of an em-
ployment, consumer, franchise, or civil
rights dispute.

“(b) APPLICABILITY.—

‘(1) IN GENERAL.—AnN issue as to whether
this chapter applies to an arbitration agree-
ment shall be determined under Federal law.
The applicability of this chapter to an agree-
ment to arbitrate and the validity and en-
forceability of an agreement to which this
chapter applies shall be determined by the
court, rather than the arbitrator, irrespec-
tive of whether the party resisting arbitra-
tion challenges the arbitration agreement
specifically or in conjunction with other
terms of the contract containing such agree-
ment.

¢“(2) COLLECTIVE BARGAINING AGREEMENTS.—
Nothing in this chapter shall apply to any
arbitration provision in a contract between
an employer and a labor organization or be-
tween labor organizations, except that no
such arbitration provision shall have the ef-
fect of waiving the right of an employee to
seek judicial enforcement of a right arising
under a provision of the Constitution of the
United States, a State constitution, or a
Federal or State statute, or public policy
arising therefrom.”’.

(b) TECHNICAL AND CONFORMING AMEND-
MENTS.—

(1) IN GENERAL.—Title 9 of the United
States Code is amended—

(A) in section 1, by striking ‘‘of seamen,”’
and all that follows through ‘‘interstate
commerce’’;

(B) in section 2, by inserting ‘‘or as other-
wise provided in chapter 4’ before the period
at the end;

(C) in section 208—

(i) in the section heading, by striking
‘“‘Chapter 1; residual application’” and insert-
ing ‘“‘Application”’; and

(ii) by adding at the end the following:
““This chapter applies to the extent that this
chapter is not in conflict with chapter 4.”’;
and

(D) in section 307—

(i) in the section heading, by striking
“Chapter 1; residual application’ and insert-
ing ‘“‘Application’’; and

(ii) by adding at the end the following:
“This chapter applies to the extent that this
chapter is not in conflict with chapter 4.”.

(2) TABLE OF SECTIONS.—

(A) CHAPTER 2.—The table of sections for
chapter 2 of title 9, United States Code, is
amended by striking the item relating to
section 208 and inserting the following:
€‘208. Application.”.

(B) CHAPTER 3.—The table of sections for
chapter 3 of title 9, United States Code, is
amended by striking the item relating to
section 307 and inserting the following:

¢“307. Application.”.
(3) TABLE OF CHAPTERS.—The table of chap-

ters for title 9, United States Code, is amend-
ed by adding at the end the following:

‘4, Arbitration of employment, con-
sumer, franchise, and civil rights
disputes

S4899

SEC. 4. EFFECTIVE DATE.

This Act, and the amendments made by
this Act, shall take effect on the date of en-
actment of this Act and shall apply with re-
spect to any dispute or claim that arises on
or after such date.

———

SUBMITTED RESOLUTIONS

SENATE RESOLUTION 117—COM-
MEMORATING THE 80TH ANNI-
VERSARY OF THE DAUGHTERS
OF PENELOPE, A PREEMINENT
INTERNATIONAL WOMEN’S ASSO-
CIATION AND AFFILIATE ORGA-
NIZATION OF THE AMERICAN
HELLENIC EDUCATIONAL PRO-
GRESSIVE ASSOCIATION (AHEPA)

Ms. SNOWE (for herself and Mr.
MENENDEZ) submitted the following
resolution; which was referred to the
Committee on the Judiciary:

S. REs. 117

Whereas the Daughters of Penelope is a
leading international organization of women
of Hellenic descent and Philhellenes, founded
November 16, 1929, in San Francisco, Cali-
fornia, to improve the status and well-being
of women and their families and to provide
women the opportunity to make significant
contributions to their community and coun-
try;

Whereas the mission of the Daughters of
Penelope is to promote the ideals of ancient
Greece, philanthropy, education, civic re-
sponsibility, good citizenship, and family
and individual excellence, through commu-
nity service and volunteerism;

Whereas the chapters of the Daughters of
Penelope sponsor affordable and dignified
housing to the Nation’s senior citizen popu-
lation by participating in the Department of
Housing and Urban Development’s section
202 housing program (12 U.S.C. 1701q);

Whereas Penelope House, a domestic vio-
lence shelter for women and their children
sponsored by the Daughters of Penelope, is
the first of its kind in the State of Alabama
and is recognized as a model shelter for oth-
ers to emulate throughout the TUnited
States;

Whereas the Daughters of Penelope Foun-
dation, Inc. supports the educational objec-
tives of the Daughters of Penelope by pro-
viding tens of thousands of dollars annually
for scholarships, sponsoring educational
seminars, and donating children’s books to
libraries, schools, shelters, and churches
through the ‘“‘Open Books’ program;

Whereas the Daughters of Penelope is the
first ethnic organization to submit oral his-
tory tapes to the Library of Congress, pro-
viding an oral history of first generation
Greek-American women in the United
States;

Whereas the Daughters of Penelope pro-
motes awareness of cancer research, such as
thalassemia (Cooley’s anemia),
lymphangioleiomyomatosis (LAM), Alz-
heimer’s disease, muscular dystrophy, and
others;

Whereas the Daughters of Penelope pro-
vides financial support for many medical re-
search and charitable organizations such as
the University of Miami Sylvester Com-
prehensive Cancer Center (formerly the Pa-
panicolaou Cancer Center), the Alzheimer’s
Foundation of America, the American Heart
Association, the Special Olympics, the Bar-
bara Bush Foundation for Family Literacy,
the Children’s Wish Foundation Inter-
national, the United Nations Children’s Fund
(UNICEF), Habitat for Humanity, St. Basil
Academy, and others; and
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