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FRAUD ENFORCEMENT AND 

RECOVERY ACT OF 2009 

The PRESIDING OFFICER. Under 
the previous order, the Senate will pro-
ceed to the consideration of S. 386, 
which the clerk will report by title. 

The bill clerk read as follows: 
A bill (S. 386) to improve enforcement of 

mortgage fraud, securities fraud, financial 
institution fraud, and other frauds related to 
federal assistance and relief programs, for 
the recovery of funds lost to these frauds, 
and for other purposes. 

The Senate proceeded to consider the 
bill, which had been reported from the 
Committee on the Judiciary with an 
amendment to strike all after the en-
acting clause and insert in lieu thereof 
the following: 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Fraud Enforce-
ment and Recovery Act of 2009’’ or ‘‘FERA’’. 
SEC. 2. AMENDMENTS TO IMPROVE MORTGAGE, 

SECURITIES, AND FINANCIAL FRAUD 
RECOVERY AND ENFORCEMENT. 

(a) DEFINITION OF FINANCIAL INSTITUTION 
AMENDED TO INCLUDE MORTGAGE LENDING 
BUSINESS.—Section 20 of title 18, United States 
Code, is amended— 

(1) in paragraph (8), by striking ‘‘or’’ after the 
semicolon; 

(2) in paragraph (9), by striking the period 
and inserting ‘‘; or’’; and 

(3) by inserting at the end the following: 
‘‘(10) a mortgage lending business (as defined 

in section 27 of this title) or any person or entity 
that makes in whole or in part a federally re-
lated mortgage loan as defined in 12 U.S.C. 
2602(1).’’. 

(b) MORTGAGE LENDING BUSINESS DEFINED.— 
(1) IN GENERAL.—Chapter 1 of title 18, United 

States Code, is amended by inserting after sec-
tion 26 the following: 
‘‘§ 27. Mortgage lending business defined. 

‘‘In this title, the term ‘mortgage lending busi-
ness’ means an organization which finances or 
refinances any debt secured by an interest in 
real estate, including private mortgage compa-
nies and any subsidiaries of such organizations, 
and whose activities affect interstate or foreign 
commerce.’’. 

(2) CHAPTER ANALYSIS.—The chapter analysis 
for chapter 1 of title 18, United States Code, is 
amended by adding at the end the following: 

‘‘27. Mortgage lending business defined.’’. 

(c) FALSE STATEMENTS IN MORTGAGE APPLICA-
TIONS AMENDED TO INCLUDE FALSE STATEMENTS 
BY MORTGAGE BROKERS AND AGENTS OF MORT-
GAGE LENDING BUSINESSES.—Section 1014 of title 
18, United States Code, is amended by— 

(1) striking ‘‘or’’ after ‘‘the International 
Banking Act of 1978),’’; and 

(2) inserting after ‘‘section 25(a) of the Fed-
eral Reserve Act’’ the following: ‘‘or a mortgage 
lending business whose activities affect inter-
state or foreign commerce, or any person or enti-
ty that makes in whole or in part a federally re-
lated mortgage loan as defined in 12 U.S.C. 
2602(1)’’. 

(d) MAJOR FRAUD AGAINST THE GOVERNMENT 
AMENDED TO INCLUDE ECONOMIC RELIEF AND 
TROUBLED ASSET RELIEF PROGRAM FUNDS.— 
Section 1031(a) of title 18, United States Code, is 
amended by— 

(1) inserting after ‘‘or promises, in’’ the fol-
lowing: ‘‘any grant, contract, subcontract, sub-
sidy, loan, guarantee, insurance or other form 
of Federal assistance, including through the 
Troubled Assets Relief Program, an economic 
stimulus, recovery or rescue plan provided by 
the Government, or the Government’s purchase 
of any preferred stock in a company, or’’; and 

(2) striking ‘‘the contract, subcontract’’ and 
inserting ‘‘such grant, contract, subcontract, 

subsidy, loan, guarantee, insurance or other 
form of Federal assistance,’’. 

(e) SECURITIES FRAUD AMENDED TO INCLUDE 
FRAUD INVOLVING OPTIONS AND FUTURES IN 
COMMODITIES.— 

(1) IN GENERAL.—Section 1348 of title 18, 
United States Code, is amended— 

(A) in the caption, by inserting ‘‘and com-
modities’’ after ‘‘Securities’’; 

(B) by inserting ‘‘any commodity for future 
delivery, or any option on a commodity for fu-
ture delivery, or’’ after ‘‘any person in connec-
tion with’’; and 

(C) by inserting ‘‘any commodity for future 
delivery, or any option on a commodity for fu-
ture delivery, or’’ after ‘‘in connection with the 
purchase or sale of’’. 

(2) CHAPTER ANALYSIS.—The item for section 
1348 in the chapter analysis for chapter 63 of 
title 18, United States Code, is amended by in-
serting ‘‘and commodities’’ after ‘‘Securities’’. 

(f) MONEY LAUNDERING AMENDED TO DEFINE 
PROCEEDS OF SPECIFIED UNLAWFUL ACTIVITY.— 

(1) MONEY LAUNDERING.—Section 1956(c) of 
title 18, United States Code, is amended— 

(A) in paragraph (8), by striking the period 
and inserting ‘‘; and’’; and 

(B) by inserting at the end the following: 
‘‘(9) the term ‘proceeds’ means any property 

derived from or obtained or retained, directly or 
indirectly, through some form of unlawful activ-
ity, including the gross receipts of such activ-
ity.’’. 

(2) MONETARY TRANSACTIONS.—Section 1957(f) 
of title 18, United States Code, is amended by 
striking paragraph (3) and inserting the fol-
lowing: 

‘‘(3) the terms ‘specified unlawful activity’ 
and ‘proceeds’ shall have the meaning given 
those terms in section 1956 of this title.’’. 

(g) MAKING THE INTERNATIONAL MONEY LAUN-
DERING STATUTE APPLY TO TAX EVASION.—Sec-
tion 1956(a)(2)(A) of title 18, United States Code, 
is amended by— 

(1) inserting ‘‘(i)’’ before ‘‘with the intent to 
promote’’; and 

(2) adding at the end the following: 
‘‘(ii) with the intent to engage in conduct con-

stituting a violation of section 7201 or 7206 of 
the Internal Revenue Code of 1986; or’’. 
SEC. 3. ADDITIONAL FUNDING FOR INVESTIGA-

TORS AND PROSECUTORS FOR 
MORTGAGE FRAUD, SECURITIES 
FRAUD, AND OTHER CASES INVOLV-
ING FEDERAL ECONOMIC ASSIST-
ANCE. 

(a) IN GENERAL.— 
(1) AUTHORIZATION.—There is authorized to be 

appropriated to the Attorney General, to remain 
available until expended, $165,000,000 for each 
of the fiscal years 2010 and 2011, for the pur-
poses of investigations, prosecutions, and civil 
proceedings involving Federal assistance pro-
grams and financial institutions, including fi-
nancial institutions to which this Act and 
amendments made by this Act apply. 

(2) ALLOCATIONS.—With respect to fiscal years 
2010 and 2011, the amount authorized to be ap-
propriated under paragraph (1) shall be allo-
cated as follows: 

(A) Federal Bureau of Investigation: 
$75,000,000 for fiscal year 2010 and $65,000,000 
for fiscal year 2011. 

(B) The offices of the United States Attorneys: 
$50,000,000. 

(C) The criminal division of the Department of 
Justice: $20,000,000. 

(D) The civil division of the Department of 
Justice: $15,000,000. 

(E) The tax division of the Department of Jus-
tice: $5,000,000. 

(b) ADDITIONAL APPROPRIATIONS FOR THE 
POSTAL INSPECTION SERVICE.—There is author-
ized to be appropriated to the Postal Inspection 
Service of the United States Postal Service, 
$30,000,000 for each of the fiscal years 2010 and 
2011 for investigations involving Federal assist-
ance programs and financial institutions, in-

cluding financial institutions to which this Act 
and amendments made by this Act apply. 

(c) ADDITIONAL APPROPRIATIONS FOR THE IN-
SPECTOR GENERAL FOR THE DEPARTMENT OF 
HOUSING AND URBAN DEVELOPMENT.—There is 
authorized to be appropriated to the Inspector 
General of the Department of Housing and 
Urban Development, $30,000,000 for each of the 
fiscal years 2010 and 2011 for investigations in-
volving Federal assistance programs and finan-
cial institutions, including financial institutions 
to which this Act and amendments made by this 
Act apply. 

(d) ADDITIONAL APPROPRIATIONS FOR THE 
UNITED STATES SECRET SERVICE.—There is au-
thorized to be appropriated to the United States 
Secret Service of the Department of Homeland 
Security, $20,000,000 for each of the fiscal years 
2010 and 2011 for investigations involving Fed-
eral assistance programs and financial institu-
tions, including financial institutions to which 
this Act and amendments made by this Act 
apply. 

(e) USE OF FUNDS.—The funds authorized to 
be appropriated under subsections (a), (b), (c), 
and (d) shall be limited to cover the costs of 
each listed agency or department for inves-
tigating possible criminal, civil, or administra-
tive violations and for prosecuting criminal, 
civil, or administrative proceedings involving fi-
nancial crimes and crimes against Federal as-
sistance programs, including mortgage fraud, se-
curities fraud, financial institution fraud, and 
other frauds related to Federal assistance and 
relief programs. 

(f) REPORT TO CONGRESS.—Following the final 
expenditure of all funds appropriated under this 
section that were authorized by subsections (a), 
(b), (c), and (d) the Attorney General, in con-
sultation with the United States Postal Inspec-
tion Service, the Inspector General for the De-
partment of Housing and Urban Development, 
and the Secretary of Homeland Security, shall 
submit a joint report to Congress identifying— 

(1) the amounts expended under subsections 
(a), (b), (c), and (d) and a certification of com-
pliance with the requirements listed in sub-
section (e); and 

(2) the amounts recovered as a result of crimi-
nal or civil restitution, fines, penalties, and 
other monetary recoveries resulting from crimi-
nal, civil, or administrative proceedings and set-
tlements undertaken with funds authorized by 
this Act. 
SEC. 4. CLARIFICATIONS TO THE FALSE CLAIMS 

ACT TO REFLECT THE ORIGINAL IN-
TENT OF THE LAW. 

(a) CLARIFICATION OF THE FALSE CLAIMS 
ACT.—Section 3729 of title 31, United States 
Code, is amended— 

(1) by striking subsection (a) and inserting the 
following: 

‘‘(a) LIABILITY FOR CERTAIN ACTS.— 
‘‘(1) IN GENERAL.—Subject to paragraph (2), 

any person who— 
‘‘(A) knowingly presents, or causes to be pre-

sented, a false or fraudulent claim for payment 
or approval; 

‘‘(B) knowingly makes, uses, or causes to be 
made or used, a false record or statement mate-
rial to a false or fraudulent claim; 

‘‘(C) conspires to commit a violation of sub-
paragraph (A), (B), (D), (E), (F), or (G); 

‘‘(D) has possession, custody, or control of 
property or money used, or to be used, by the 
Government and knowingly delivers, or causes 
to be delivered, less than all of that money or 
property; 

‘‘(E) is authorized to make or deliver a docu-
ment certifying receipt of property used, or to be 
used, by the Government and, intending to de-
fraud the Government, makes or delivers the re-
ceipt without completely knowing that the in-
formation on the receipt is true; 

‘‘(F) knowingly buys, or receives as a pledge 
of an obligation or debt, public property from an 
officer or employee of the Government, or a 
member of the Armed Forces, who lawfully may 
not sell or pledge property; or 

VerDate Nov 24 2008 00:57 Apr 23, 2009 Jkt 079060 PO 00000 Frm 00005 Fmt 0624 Sfmt 6333 E:\CR\FM\G22AP6.011 S22APPT1w
w

oo
ds

2 
on

 P
R

O
D

P
C

68
 w

ith
 S

E
N

A
T

E



CONGRESSIONAL RECORD — SENATES4532 April 22, 2009 
‘‘(G) knowingly makes, uses, or causes to be 

made or used, a false record or statement mate-
rial to an obligation to pay or transmit money or 
property to the Government, or knowingly con-
ceals or knowingly and improperly avoids or de-
creases an obligation to pay or transmit money 
or property to the Government, 
is liable to the United States Government for a 
civil penalty of not less than $5,000 and not 
more than $10,000, as adjusted by the Federal 
Civil Penalties Inflation Adjustment Act of 1990 
(28 U.S.C. 2461 note; Public Law 104–410), plus 
3 times the amount of damages which the Gov-
ernment sustains because of the act of that per-
son. 

‘‘(2) REDUCED DAMAGES.—If the court finds 
that— 

‘‘(A) the person committing the violation of 
this subsection furnished officials of the United 
States responsible for investigating false claims 
violations with all information known to such 
person about the violation within 30 days after 
the date on which the defendant first obtained 
the information; 

‘‘(B) such person fully cooperated with any 
Government investigation of such violation; and 

‘‘(C) at the time such person furnished the 
United States with the information about the 
violation, no criminal prosecution, civil action, 
or administrative action had commenced under 
this title with respect to such violation, and the 
person did not have actual knowledge of the ex-
istence of an investigation into such violation, 
the court may assess not less than 2 times the 
amount of damages which the Government sus-
tains because of the act of that person. 

‘‘(3) COSTS OF CIVIL ACTIONS.—A person vio-
lating this subsection shall also be liable to the 
United States Government for the costs of a civil 
action brought to recover any such penalty or 
damages.’’; 

(2) by striking subsections (b) and (c) and in-
serting the following: 

‘‘(b) DEFINITIONS.—For purposes of this sec-
tion— 

‘‘(1) the terms ‘knowing’ and ‘knowingly’— 
‘‘(A) mean that a person, with respect to in-

formation— 
‘‘(i) has actual knowledge of the information; 
‘‘(ii) acts in deliberate ignorance of the truth 

or falsity of the information; or 
‘‘(iii) acts in reckless disregard of the truth or 

falsity of the information; and 
‘‘(B) require no proof of specific intent to de-

fraud; 
‘‘(2) the term ‘claim’— 
‘‘(A) means any request or demand, whether 

under a contract or otherwise, for money or 
property and whether or not the United States 
has title to the money or property, that— 

‘‘(i) is presented to an officer, employee, or 
agent of the United States; or 

‘‘(ii) is made to a contractor, grantee, or other 
recipient, if the money or property is to be spent 
or used on the Government’s behalf or to ad-
vance a Government program or interest, and if 
the United States Government— 

‘‘(I) provides or has provided any portion of 
the money or property requested or demanded; 
or 

‘‘(II) will reimburse such contractor, grantee, 
or other recipient for any portion of the money 
or property which is requested or demanded; 
and 

‘‘(B) does not include requests or demands for 
money or property that the Government has 
paid to an individual as compensation for Fed-
eral employment or as an income subsidy with 
no restrictions on that individual’s use of the 
money or property; 

‘‘(3) the term ‘obligation’ means a fixed duty, 
or a contingent duty arising from an express or 
implied contractual, quasi-contractual, grantor- 
grantee, licensor-licensee, statutory, fee-based, 
or similar relationship, and the retention of any 
overpayment; and 

‘‘(4) the term ‘material’ means having a nat-
ural tendency to influence, or be capable of in-

fluencing, the payment or receipt of money or 
property.’’; 

(3) by redesignating subsections (d) and (e) as 
subsections (c) and (d), respectively; and 

(4) in subsection (c), as redesignated, by strik-
ing ‘‘subparagraphs (A) through (C) of sub-
section (a)’’ and inserting ‘‘subsection (a)(2)’’. 

(b) EFFECTIVE DATE AND APPLICATION.—The 
amendments made by this section shall take ef-
fect on the date of enactment of this Act and 
shall apply to conduct on or after the date of 
enactment, except that subparagraph (B) of sec-
tion 3729(a)(1) of title 31, United States Code, as 
added by subsection (a)(1), shall take effect as if 
enacted on June 7, 2008, and apply to all claims 
under the False Claims Act (31 U.S.C. 3729 et 
seq.) that are pending on or after that date. 

Mr. LEAHY. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. LEAHY. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. LEAHY. Mr. President, I under-
stand the distinguished Senator from 
Pennsylvania is about to come to the 
floor. As each of us probably have 
times we are going to have to be on and 
off the floor, I am going to begin my 
comments now. 

I said Monday at the outset of this 
debate on the motion to proceed to the 
fraud enforcement bill that I hoped the 
objection to proceeding and any fili-
buster effort against this bill would be 
short lived. I am glad to see that cooler 
heads have prevailed. That actually 
happens in the Senate now and then. 

After being delayed 2 days, we have 
agreement to turn to the Leahy-Grass-
ley Fraud Enforcement and Recovery 
Act. I thank the majority leader for his 
persistence. I regret that the weeks we 
spent reaching across the aisle for a 
time agreement on this bill were 
unavailing. The majority leader was re-
quired to file cloture to get us to this 
point. 

We are talking about going after peo-
ple who defrauded American taxpayers, 
and the sooner we can go after them, 
the better we all are. I commend Sen-
ators GRASSLEY and KAUFMAN, 
KLOBUCHAR, DORGAN, and SHAHEEN for 
their statements to the Senate on Mon-
day in support of this fraud enforce-
ment bill. Their strong statements no 
doubt contributed to the reversal of 
the position that now allows us to pro-
ceed to what is a bipartisan fraud en-
forcement bill. In total, six Senators 
spoke in favor of the bill on Monday 
and no one spoke against. Each of us 
who spoke on Monday is a cosponsor. 
The bipartisan group of 16 Senators 
who have cosponsored this bill include, 
Senators SCHUMER, MURRAY, BAYH, 
SPECTER, SNOWE, HARKIN, LEVIN, 
WHITEHOUSE, ROCKEFELLER, and 
SANDERS. 

On Monday, as the Senate debated 
the motion to proceed to the Leahy- 
Grassley fraud enforcement bill, the 
Obama administration issued a State-
ment of Administration Policy on the 
bill. 

I ask unanimous consent to have a 
copy of the Statement of Administra-
tion Policy printed in the RECORD at 
the conclusion of my statement. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. LEAHY. This statement begins: 
The Administration strongly supports en-

actment of S. 386. Its provisions would pro-
vide Federal investigators and prosecutors 
with significant new criminal and civil tools 
and resources that would assist in holding 
accountable those who have committed fi-
nancial fraud. 

I thank the President and the admin-
istration for their strong support. 

The statement continues: 
[The] legislation would benefit U.S. tax-

payers by both addressing existing fraud and 
deterring waste, fraud and abuse of public 
funds. 

That is something we all should be in 
favor of. They went on to add that it 
‘‘would provide needed resources to 
strained law enforcement agencies.’’ Of 
course, pointing out what we all know, 
these additional resources will far 
more than pay for themselves through 
fines and penalties, restitution, dam-
ages, and forfeitures. 

But there is more of a human thing 
in here. We have families losing their 
homes, defrauded, and losing their life 
savings. People are defrauding them 
and getting away with it. I want to not 
only get the people who did it, but I 
want to deter others from doing it in 
the future. 

I said on Monday that the Justice 
Department and the FBI, the Secret 
Service, the special inspector general 
for TARP, law enforcement officers, 
and many good-government advocates 
supported the bill. 

As we continue our debate, I ask 
unanimous consent to have printed in 
the RECORD at the conclusion of my 
statement a number of editorials and 
news articles favorable to the legisla-
tion. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 2.) 
Mr. LEAHY. Just this weekend, the 

New York Times wrote that fraud en-
forcement must be one of our priorities 
as we rebuild our economy, not only to 
hold accountable those who committed 
fraud and contributed to these hard 
times but to protect our efforts to sta-
bilize the banking system and to jump- 
start the economy. They wrote: 

While Washington is spending billions to 
shore up the financial system, it is doing far 
too little to strengthen the federal govern-
ment’s ability to investigate and prosecute 
the sort of corporate and mortgage frauds 
that helped cause the economic collapse. 

Those efforts—never fully adequate—have 
suffered in recent years as money and people 
were shifted from white-collar fraud to anti- 
terrorist activities. 

That is precisely what law enforce-
ment officials from the Justice Depart-
ment and the FBI and the special in-
spector general for the Troubled Asset 
Relief Program told us in their testi-
mony before the Judiciary Committee. 
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As the Times wrote, referring to the 

Fraud Enforcement and Recovery Act: 
A bipartisan measure newly approved by 

the Senate Judiciary Committee and now 
coming before the full Senate would begin to 
close the enforcement gap . . . and strength-
en existing federal fraud and money-laun-
dering provisions, updating the definition of 
‘‘financial institution’’ in federal fraud stat-
utes to include largely unregulated mortgage 
businesses, for example, and reversing flawed 
court decisions that have undermined the ef-
fectiveness of the False Claims Act, one of 
the most potent weapons against govern-
ment fraud. 

Like a similar enforcement buildup in re-
sponse to the savings and loan crises of the 
1980s, this one will contribute far more than 
it costs to the federal Treasury through res-
titutions and asset recoveries. . . .Senators 
should not be asking if the expenditure is af-
fordable, but whether it is enough. 

Every prosecutor I have talked to 
says they need this. I am willing to bet 
that every person who has been de-
frauded by some of these unregulated 
mortgage companies would give any-
thing to have had this on the books and 
these people there 6 months or a year 
ago before they lost their life savings, 
before they lost their homes, their 
chance for their children to go to col-
lege, and before they lost the chance 
for retirement. But there are still mil-
lions of Americans at risk. Let’s pro-
tect them. Let’s show that we are 
against such crime and that we will 
provide the tools to stop it. 

One of the things every prosecutor 
knows and learns is, if you ask people 
if they are against crime, everybody is 
against crime. If you ask legislative 
bodies: Are you willing to pass resolu-
tions against crime, of course they are. 
But then you ask the real question: 
Will you give us the tools to fight 
crime? That is where everybody goes: 
Well, let’s see. 

Here are the tools to fight crime. 
This is something supported across 

the political spectrum. Look at the 
Washington Times, a very conservative 
newspaper. They raised very similar 
concerns about the need to fight fraud 
and protect the taxpayers’ money 
being spent on the economic stimulus. 
In an editorial on March 26 entitled 
‘‘Stimulus Spending Ripe for Fraud,’’ 
the Washington Times called for fraud 
enforcement. In commenting on an En-
ergy Department official who was con-
cerned with waste, fraud, and abuse in 
stimulus funding, they wrote: 

The same attitude must be adopted by all 
agencies overseeing the implementation of 
the massive spending measure. 

Well, they are right. They went on to 
say that simply having a Web site to 
provide greater transparency, while a 
good thing, is not enough. They said: 

[E]ven an unprecedented level of post- 
spending transparency will do only so much 
to ensure waste is kept to a minimum. . . . 
It will take more than a new Web site and 
the sort of staff training the administration 
has implemented to turn an understanding of 
the problem into real accountability. . . . 

The administration is, in fact, doing 
more than creating the most trans-
parent Government in history. They 

are supporting this bill and its aggres-
sive response to fraud enforcement. 
The bill will actually translate rhet-
oric into reality, a reality that can 
save billions. It is just the kind of ac-
tion these editorials from the right to 
the left have asked for. 

Look at a front page article of March 
12, entitled ‘‘Financial Fraud Is the 
Focus of Prosecutors.’’ The New York 
Times reported that fraud was surging, 
particularly mortgage fraud cases. 

It is very interesting. We talk about 
tough enforcement. The chairman of 
the House Banking Committee said, 
‘‘Rules don’t work if people have no 
fear of them.’’ Anybody in law enforce-
ment can tell us that. Every State has 
laws against burglary, for example. But 
put two warehouses on the same street, 
one with a rusty lock on the door and 
no alarm system, no lights, one with a 
state-of-the-art alarm system, lights, 
the ability to call police immediately, 
and which one gets broken into? The 
law is the same. You are going to break 
into the one that is easy. You can have 
all the laws in the world on mortgage 
fraud, and if people think they are not 
going to be enforced, they are going to 
break those laws. If you believe the 
worst that will happen is you might 
get a fine, if you have a $100 million 
fraud operation going and you might 
get a $5 million fine, gee-whiz, that is 
the cost of doing business. If you find 
out, however, that you might go to 
prison, that in all likelihood you will 
go to prison as well as losing the 
money you defrauded from people and 
allow that money to go back to them, 
then you are going to think twice. 

Neil Barofsky, the special inspector 
general for the Troubled Assets Relief 
Program, issued a 250-page report 
warning yet again that the bank bail-
out funds are particularly vulnerable 
to fraud. He talked about protecting 
American taxpayers. He testified about 
similar concerns when he appeared be-
fore the Judiciary Committee in sup-
port of the bill. 

Strengthening fraud enforcement is a 
key priority for the President. During 
the campaign, President Obama prom-
ised to ‘‘crack down on mortgage fraud 
professionals found guilty of fraud by 
increasing enforcement [but also] cre-
ating new criminal penalties.’’ The 
President, in his budget to Congress, 
called for additional FBI agents ‘‘to in-
vestigate mortgage fraud and white 
collar crime,’’ as well as hiring more 
Federal prosecutors and civil attorneys 
‘‘to protect investors, the market, and 
the Federal Government’s investment 
of resources in the financial crisis, and 
the American public.’’ Additional 
money was included in the initial re-
covery package for the FBI, but it was 
cut out during negotiations that led to 
its passage. This bill is our chance to 
authorize the necessary resources. 

I can’t state enough, it is not enough 
to have a law on the books that says: 
Thou shalt not commit crime. It works 
only if people think they are going to 
get caught and they are going to lose 

the money they have stolen and they 
are going to go to jail on top of that. 
As long as people carrying out these 
frauds and these scams think they will 
never get caught, will never get pros-
ecuted, the laws aren’t tough enough, 
they are in an unregulated industry, 
nobody is going to go after them, why 
not keep trying. The worst that could 
happen is somewhere along the line 
you might have to give a little bit of 
the money back and keep scamming 
people, keep ruining people’s lives, 
keep taking people’s homes away from 
them, keep taking people’s retirement 
accounts, keep taking the money they 
have saved for their kids to go to col-
lege. If all you think you might get is 
a little slap on the wrist or in all like-
lihood you will get away with it com-
pletely, what is to stop you? 

Obviously not a sense of morality, as 
we saw with Bernie Madoff and others. 
We have to have laws to stop them. We 
have to have enforcement of the laws. 
We have to have people go to prison for 
stealing retirement accounts and steal-
ing children’s money being saved for 
college and stealing homes through 
mortgages scams. We should pass this. 

I see the distinguished Senator from 
Pennsylvania in the Chamber. He is a 
man with a distinguished career, first 
as a prosecutor before he came here 
and now a man who has been both 
chairman and ranking member of the 
Senate Judiciary Committee. He un-
derstands this. 

I yield the floor. 
EXHIBIT 1 

STATEMENT OF ADMINISTRATION POLICY 
S. 386—FRAUD ENFORCEMENT AND RECOVERY 

ACT OF 2009 
(Sen. Leahy (D) Vermont and 4 cosponsors, 

Apr. 20, 2009) 
The Administration strongly supports en-

actment of S. 386. Its provisions would pro-
vide Federal investigators and prosecutors 
with significant new criminal and civil tools 
and resources that would assist in holding 
accountable those who have committed fi-
nancial fraud. 

Specifically, the legislative enhancements 
would help the Department of Justice to 
combat mortgage fraud, securities and com-
modities fraud, money laundering and re-
lated offenses, and to protect taxpayer 
money that has been expended on recent eco-
nomic stimulus and rescue packages. Fur-
ther, the legislation would amend the False 
Claims Act (FCA) in several important re-
spects so that the FCA remains a potent and 
useful weapon against the misuse of tax-
payer funds. In general, this legislation 
would benefit U.S. taxpayers by both ad-
dressing existing fraud and deterring waste, 
fraud, and abuse of public funds. Moreover, 
S. 386 would provide needed resources to 
strained law enforcement agencies and pros-
ecutors that would enable the Department 
and its partners to advance the pace and 
reach of the enforcement response to the 
current economic crisis. These additional re-
sources will provide a return on investment 
through additional fines, penalties, restitu-
tion, damages, and forfeitures. With the 
tools and resources that S. 386 provides, the 
Department of Justice and others would be 
better equipped to address the challenges 
that face this Nation in difficult economic 
times and to do their part to help the Nation 
respond to this challenge. 
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EXHIBIT 2 

[From the New York Times, Apr. 18, 2009] 
FRAUD FACTOR 

While Washington is spending billions to 
shore up the financial system, it is doing far 
too little to strengthen the federal govern-
ment’s ability to investigate and prosecute 
the sort of corporate and mortgage frauds 
that helped cause the economic collapse. 

Those efforts—never fully adequate—have 
suffered in recent years as money and people 
were shifted from white-collar fraud to anti- 
terrorist activities. Over time, the ranks of 
fraud investigators and prosecutors were 
dramatically thinned, leaving the F.B.I. and 
the larger Justice Department ill prepared to 
keep pace with a skyrocketing number of se-
rious fraud allegations. Now they are ill 
equipped to police the vast infusion of fed-
eral money into the economy. 

A bipartisan measure newly approved by 
the Senate Judiciary Committee and now 
coming before the full Senate would begin to 
close the enforcement gap. 

Sponsored by Senators Patrick Leahy of 
Vermont and Edward Kaufman of Delaware, 
both Democrats, and Senator Charles Grass-
ley, Republican of Iowa, the Fraud Enforce-
ment and Recovery Act of 2009 would signifi-
cantly expand the number of prosecutors, 
agents and analysts devoted to pursuing fi-
nancial crimes. 

It would strengthen existing federal fraud 
and money-laundering provisions, updating 
the definition of ‘‘financial institution’’ in 
federal fraud statutes to include largely un-
regulated mortgage businesses, for example, 
and reversing flawed court decisions that 
have undermined the effectiveness of the 
False Claims Act, one of the most potent 
weapons against government fraud. 

The measure envisions spending $490 mil-
lion over the next two fiscal years. Like a 
similar enforcement buildup in response to 
the savings and loan crisis of the 1980s, this 
one will contribute far more than it costs to 
the federal Treasury through restitutions 
and asset recoveries, according to the Con-
gressional Budget Office forecast. Senators 
should not be asking if the expenditure is af-
fordable, but whether it is enough. 

[From the Washington Times, Mar. 26, 2009] 

STIMULUS SPENDING REMAINS RIPE FOR 
FRAUD 

The many billions shoveled to the Energy 
Department as part of the $787 billion stim-
ulus package recently signed into law may 
provide a cautionary tale about potential 
abuse, judging from a recent Energy Inspec-
tor General’s warning. 

As if on cue, FBI Director Robert Mueller 
told Congress yesterday that he, too, expects 
a surge in stimulus-related fraud. ‘‘Our ex-
pectation is that economic crimes will con-
tinue to skyrocket,’’ he said. ‘‘. . . The un-
precedented level of financial resources com-
mitted by the federal government . . . will 
lead to an inevitable increase in economic 
crime and public corruption cases.’’ 

Undaunted, President Obama earlier this 
week continued his intense promotion of the 
stimulus package, ignoring the great poten-
tial for significant fraud as federal agencies 
rush to dispense the money. He hyped the $59 
billion for clean energy and related tax in-
centives in the stimulus bill as a down pay-
ment on an additional $150 billion in Energy 
Department spending in his 2010 budget. He 
didn’t seem to get the recent warnings from 
Energy Inspector General Gregory Friedman 
about the high probability for fraud and 
waste in distributing stimulus dollars, which 
call into question the agency’s ability to 
even distribute the stimulus money effec-
tively. 

Most importantly, Friedman, a Clinton-era 
appointee, highlighted the need for a level of 
proactive accountability historically absent 
in the federal bureaucracy. As reported by 
Congress Daily, Friedman’s memo last week 
to Energy Secretary Steven Chu and other 
department officials argues that the massive 
increase in funding going through the agency 
will strain and fundamentally change the 
agency’s mission while creating the poten-
tial for rampant abuse. The stimulus pro-
vides the agency over $38 billion in funding 
along with authority over energy loans to-
taling $127 billion, spending that dwarfs the 
$27 billion provided in the agency’s 2009 
budget. 

Friedman reportedly notes that during reg-
ular agency operations misuse of funds, fal-
sification of data, kickbacks, bribes and 
other forms of fraud happen with ‘‘trou-
bling’’ frequency. He also argues, correctly, 
that anti-corruption oversight should be a 
priority. Friedman’s laudable honesty ex-
poses both the unintended consequences in-
herent in the quickly passed package and the 
daunting task faced. 

The same attitude must be adopted by all 
agencies overseeing the implementation of 
the massive spending measure. What is true, 
or likely, at Energy is very likely true or 
likely at other departments and agencies as 
well. Exhibit ‘‘A’’ is the continued lax over-
sight and lack of transparency seen with the 
Treasury Department’s handing of the bank-
ing industry bailout. The White House is yet 
to be convincing that it is adequately ad-
dressing the potential of a major waste of 
taxpayer funds. 

Recovery Accountability and Trans-
parency Board chairman Earl Devaney, who 
is functionally the chief auditor of the stim-
ulus package, told a House panel last week 
that some fraud is inevitable. But he also ex-
pressed horror that accounting industry 
standards for fraud acceptability is 7 per-
cent, or $55 billion in taxpayer money. 
Devaney, who has a reputation for vigilance, 
promised a zero tolerance approach. That is 
very good to hear. 

With over 40 states launching websites in-
tended to track stimulus spending, 
Devaney’s board will oversee the Web site 
Recovery.gov, aimed at maintaining public 
access to the Fed’s spending records. The 
board aims to change the fact that the fed-
eral government has never been particularly 
successful in the timely and reliable track-
ing of spending data. 

But even an unprecedented level of post- 
spending transparency will only do so much 
to ensure waste is kept to a minimum. Pe-
rusing the data online only comes after the 
fact. It will take more than a new Web site 
and the sort of staff training the administra-
tion has implemented to turn an under-
standing of the problem into real account-
ability. 

While some degree of waste is almost inev-
itable from any government endeavor, the 
degree must not reach the level of finding 7 
percent fraud—$55 billion in the case of the 
entire package—an acceptable figure. The 
White House is saying the right thing by in-
dicating zero is the goal, not $55 billion. We 
can only hope their rhetoric translates into 
additional action that defies history and 
saves billions. 

[From the New York Times, Mar. 12, 2009] 
FINANCIAL FRAUD IS FOCUS OF ATTACK BY 

PROSECUTORS 
(By David Segal) 

Spurred by rising public anger, federal and 
state investigators are preparing for a surge 
of prosecutions of financial fraud. 

Across the country, attorneys general have 
already begun indicting dozens of loan proc-

essors, mortgage brokers and bank officers. 
Last week alone, there were guilty pleas in 
Minnesota, Delaware, North Carolina and 
Connecticut and sentences in Florida and 
Vermont—all stemming from home loan 
scams. 

With the Obama administration focused on 
stabilizing the banks and restoring con-
fidence in the stock market, it has said little 
about federal civil or criminal charges. But 
its proposed budget contains hints that it 
will add to this weight of litigation, includ-
ing money for more F.B.I. agents to inves-
tigate mortgage fraud and white-collar 
crime, and a 13 percent raise for the Securi-
ties and Exchange Commission. 

Officials at the Justice Department have 
not said much in public about their plans. 
But people who have met with Attorney Gen-
eral Eric H. Holder Jr. say he is weighing a 
range of strategies. 

‘‘It’s clear that he and other top-level 
members of the Obama administration want 
to seize the opportunity to send a message of 
zero tolerance for mortgage fraud,’’ said Con-
necticut’s attorney general, Richard 
Blumenthal, who attended a meeting with 
Mr. Holder and other state attorneys general 
last week in Washington. ‘‘The only question 
is when and how they will do it.’’ 

One person who had discussed the matter 
with Mr. Holder, but declined to be identified 
because he was not authorized to speak for 
the Justice Department, said that the attor-
ney general was deciding whether to form a 
task force to centralize the effort or allow 
state attorneys general to develop cases on 
their own. 

A Justice Department spokesman, Mat-
thew A. Miller, would not comment, other 
than to write by e-mail, ‘‘It will be a top pri-
ority of the Justice Department to hold ac-
countable executives who have engaged in 
fraudulent activities.’’ 

At the low end of the mortgage transaction 
ladder, state prosecutors have had a rel-
atively easy time prevailing, but recent his-
tory suggests that the government’s odds of 
winning drop when they go after Wall Street 
executives. Some high-profile convictions 
have been won in the last decade, but several 
of the Enron-related prosecutions and some 
cases brought by Eliot Spitzer when he was 
New York’s attorney general fell apart or 
were overturned on appeal. 

As federal authorities decide on a course of 
action, Congress is becoming impatient. Rep-
resentative Barney Frank, chairman of the 
House Financial Services Committee, an-
nounced plans last week for a hearing on 
March 20, inviting Mr. Holder, bank regu-
lators and leaders of the S.E.C. to answer 
questions about their enforcement plans. 

‘‘Rules don’t work if people have no fear of 
them,’’ Mr. Frank, Democrat of Massachu-
setts, said. State and local prosecutors, it 
seems, do not need the nudge. Last week, the 
district attorney’s office in Brooklyn an-
nounced the creation of a real estate fraud 
unit, with 12 employees and a mandate to 
‘‘address the recent flood of mortgage fraud 
cases plaguing New Yorkers.’’ In late Feb-
ruary, Maryland unveiled a mortgage fraud 
task force, bringing together 17 agencies to 
streamline investigations. 

With all the state activity and portents of 
a new resolve at the federal level, lawyers 
who defend white-collar clients sense grow-
ing momentum to perp walk and prosecute 
executives involved in the mortgage crisis. 

‘‘It’s going to be open season,’’ says Daniel 
M. Petrocelli, a lawyer whose clients include 
Jeffrey K. Skilling, the former chief execu-
tive of Enron. ‘‘You’ll see a lot of indict-
ments down the road, and you’ll see a lot of 
prosecutions that rely on vague theories of 
‘deprivation of honest services.’ ’’ 

Many financial executives have hired law-
yers in the last few months, either through 
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internal counsels or, more discreetly, on 
their own, several lawyers who defend white- 
collar clients said. 

While assorted Wall Street executives have 
been prosecuted over the years, any con-
certed legal attack on the financial sector 
would have little precedent. After the De-
pression, Congress formed what became 
known as the Pecora Commission, which 
grilled top financiers. But the point was 
mostly to embarrass them, and the upshot 
was to set the stage for stricter regulations. 
The most indelible image of the commis-
sion’s hearings was a photo of J.P. Morgan 
Jr. with a midget who had been plopped in 
his lap by an opportunistic publicist. 

The question behind any cases brought 
against Wall Street will boil down to this: 
Was the worst economic crisis in decades 
caused by law-breaking or some terrible, but 
noncriminal, mix of greed, naı̈veté and blun-
ders? The challenge for the Obama adminis-
tration will be to prove that it was the 
former, said Michael F. Buchanan, a partner 
at Jenner & Block and a former United 
States attorney in New Jersey. 

‘‘We punish people for intentional mis-
conduct, we don’t punish them for stupidity 
or innocent mistakes,’’ he said. ‘‘If you’re a 
prosecutor, you want evidence that shows 
real dishonesty. You want something that 
shows that these people were doing some-
thing wrong, and they knew it.’’ 

That nearly all of the banking industry 
acted the same, possibly reckless, way could 
actually help any executive who lands in 
court, lawyers said. The herdlike behavior 
suggested that bankers were competing for 
business using widely shared assumptions, 
rather than trying to get away with a crime. 
It would be hard to prove that anyone broke 
the rules, these lawyers said, since regula-
tions in the riskiest parts of the mortgage 
industry were so lax. 

One defense lawyer said he expected to 
argue that either his clients did not under-
stand the financial instruments they were 
marketing, or were not warned of the dan-
gers by underlings. 

‘‘We’ll all sing the stupidity song,’’ said 
the lawyer, who said he feared that speaking 
publicly by name would deter potential cli-
ents. ‘‘We’ll all sing the ‘These guys never 
told me’ song.’’ 

But for government lawyers, the environ-
ment for corporate fraud cases could scarce-
ly be more inviting. It is not just that the 
public’s zeal for Wall Street pelts is high. 
The resources are there, too, because some of 
the money once used to fight terrorism is 
being shifted to fighting financial fraud. And 
in recent years the use of wire fraud statutes 
has expanded, allowing prosecutors to turn 
virtually anything said or sent by e-mail in 
private into a federal crime, if it contradicts 
what investors were told in public disclo-
sures. 

Wire fraud charges were among those 
against two former Bear Stearns managers 
who were arrested in June, accused of prais-
ing their hedge fund to clients as they wor-
ried about it to colleagues. Federal sen-
tencing guidelines also link the length of a 
prison term to the size of the financial loss 
to the public. Given that so many billions 
have vaporized recently, convictions could 
easily lead to life sentences, defense lawyers 
said, and the mere threat of such sentences 
gives prosecutors enormous leverage in set-
tlement talks. 

‘‘There are executives now getting sen-
tences longer than murderers and rapists,’’ 
said Mr. Petrocelli, the lawyer, referring to 
white-collar prosecutions in recent years, in-
cluding that of Mr. Skilling of Enron, who is 
now serving a 24-year sentence for securities 
fraud and other crimes. 

Why has there not been a batch of sub-
poenas at the federal level already? The De-

partment of Justice is missing important 
staff members, says Reid H. Weingarten, a 
defense lawyer and former trial lawyer for 
the Justice Department. Former members of 
the Justice Department say that prosecutors 
and regulators are reluctant to act while the 
markets are in such disarray for fear of fur-
ther unnerving investors and the public. 

Lawyers for white-collar clients say they 
expect to be busy, but not all of them predict 
that means they will be earning huge fees. In 
the past, the legal bills of Wall Street high-
er-ups were paid by insurers that indem-
nified them. But that is not necessarily the 
case with banks that have gone bankrupt or 
disappeared. 

‘‘I know bankers are not now evoking 
much sympathy from the public at large,’’ 
Mr. Weingarten said. ‘‘But these days many 
Wall Street types are struggling mightily 
with mortgage payments, tuition bills and 
health insurance. It’s a very different world 
out there now.’’ 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania. 

Mr. SPECTER. Mr. President, I have 
sought recognition to comment on the 
Fraud Enforcement Recovery Act, the 
legislation which is currently on the 
floor. Before the distinguished chair-
man leaves the Chamber, if I could 
have his attention, I agree with him 
about the importance of having strong 
law enforcement on crimes involving 
business fraud and on white-collar 
crimes. We are dealing with a financial 
situation where there are billions of 
dollars at stake, if not trillions. It is 
hard to know exactly how many zeros 
to add on. We are faced with a very des-
perate—strong word but understated if 
anything—challenge as to what to do 
with the economy worldwide. We had a 
$700 billion program proposed by Presi-
dent Bush for companies in trouble and 
a twin brother proposed by President 
Obama, $787 billion. 

As I travel through my State, all I 
hear are questions. I don’t hear any 
commendations. The Congress is not 
exactly held in high esteem. And the 
questions are: Why are we bailing out 
companies which made bad business 
judgments? If somebody makes a bad 
business judgment, why shouldn’t they 
sustain the loss instead of coming to 
the taxpayers for a bailout? 

You have these fancy Wall Street in-
struments. What is a derivative? Then 
there is the explanation about how no 
longer do you have mortgages with 
simply a home buyer and a banker, but 
you have all of these commercial pa-
pers lumped together and securitized. I 
do not know how long the word 
‘‘securitized’’ has been in the dic-
tionary. In fact, I am not sure it is in 
the dictionary, and most Americans 
are trying to find out what it means. 

You slice them up, and they are 
securitized, and they are sold around 
the world. Much of the time, they are 
filled with misrepresentations to the 
extent that they become fraud. Fraud 
is a crime, and you have prosecutions 
which are brought which involve ex-
traordinary sums of money, and then 
there is a fine which looks big in the 
newspapers but not when compared to 
what has been involved. It is a license 

to do business or, perhaps more accu-
rately, a license to steal. But if you 
have criminal prosecutions and you 
have jail sentences, that is meaningful. 

Mr. President, may I direct a ques-
tion to the distinguished chairman. 

I say to the Senator, I believe you 
were a prosecuting attorney in 
Vermont. What experience did the Sen-
ator have on the difference between a 
fine and a tough jail sentence? 

Mr. LEAHY. Well, Mr. President, I 
suspect my experience is probably 
similar to that of the distinguished 
Senator from Pennsylvania. Fines, es-
pecially in these commercial fraud 
type things, were seen as the cost of 
doing business. If you steal $100 mil-
lion, and you get a $5 million fine, then 
you stole $95 million. But if they think 
they are going to go to prison, that is 
when they think twice. We saw this 
after Enron and other things that when 
people actually believe they are going 
to go to prison, then they start think-
ing twice. 

I am sure this was the experience the 
Senator from Pennsylvania had. It is 
the experience I had. Nothing focuses 
the attention of somebody who is going 
to want to defraud someone if they 
think they are going to spend years in 
a tiny cell. That focuses their atten-
tion, and suddenly it is not worth the 
effort. That is what we want to do here 
because the people who are being de-
frauded are the most defenseless. They 
are the people who have lost their re-
tirement. They are the people who 
have lost their homes. They are the 
people who have lost the ability to pay 
for their kids to go to college. 

The Senator from Pennsylvania is 
absolutely right. 

(Mrs. GILLIBRAND assumed the 
chair.) 

Mr. SPECTER. Madam President, 
may the RECORD show the Presiding Of-
ficer has changed while I was looking 
at Senator LEAHY. I concur with what 
Prosecutor LEAHY said. It bears out the 
experience I had when I was a pros-
ecuting attorney myself: that jail sen-
tences are important in the way to deal 
with this kind of crime. 

When I have been questioned by my 
constituents on my travels through 
Pennsylvania about who is going to be 
held accountable, and I tell them that 
the prospects for jail sentences are 
real, they are somewhat assuaged. 

Madam President, I note the distin-
guished Republican leader has come to 
the floor. If I may have his attention 
and make an inquiry. If he cares to 
take precedence—he is busier than I 
am, although I am very busy—I would 
be glad to yield to Senator MCCONNELL. 

Mr. MCCONNELL. Madam President, 
I was not seeking the floor. I was going 
to talk to the Senator from Pennsyl-
vania when he finishes his remarks. So 
I am not seeking recognition. 

Mr. SPECTER. Well, I thank Senator 
MCCONNELL for those comments. 

The statute which is on the floor— 
the bill which is on the floor, proposed 
statute—is a very important legislative 
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piece. It will strengthen law enforce-
ment being directed against precisely 
the kinds of white-collar crime we are 
talking about. 

The bill authorizes $165 million a 
year for hiring fraud prosecutors in the 
Department of Justice, including $75 
million for the FBI to bring on 190 ad-
ditional special agents and more than 
200 professional staff. The bill includes 
$50 million a year for the U.S. Attor-
neys’ Offices to staff those strike 
forces. The bill authorizes $80 million a 
year over the next 2 years for the U.S. 
Postal Inspection Service, the Inspec-
tor General, the Secret Service, and 
the office of Housing and Urban Devel-
opment. 

It amends the definition of ‘‘financial 
institution’’ to extend Federal fraud 
laws to mortgage lending businesses 
that are not directly regulated or in-
sured by the Federal Government. 
These companies were responsible for 
nearly half of the residential mortgage 
market before the economic collapse, 
yet they remain today largely unregu-
lated and outside the scope of tradi-
tional Federal fraud statutes. This bill 
will correct that. 

It amends the major fraud statute to 
protect funds expended under TARP, 
the Troubled Asset Relief Program, 
and the economic stimulus package. So 
we are providing criminal sanctions for 
the people who are going to misuse the 
moneys which have been appropriated 
in the past year. 

It amends the Federal securities 
crime statute to cover fraud schemes 
involving commodities futures and op-
tions, including derivatives involving 
the mortgage-backed securities that 
caused such damage to our banking 
system. 

It also amends the Federal money 
laundering statutes to cover not only 
profits but proceeds. The Supreme 
Court interpreted the statutes so nar-
rowly that it needs modification. And 
there were also judicial interpretations 
of the False Claims Act which this leg-
islation will correct. 

So this is a very important bill. That 
is a very short statement of the bill 
and its purpose. It is my hope anyone 
who has amendments would come to 
the floor to offer them. I believe this is 
a bill which will get very widespread 
support in the Senate. We have a great 
many important legislative matters 
behind it, so it would be my hope we 
could move this bill through expedi-
tiously, giving people an opportunity 
to offer amendments if they have some. 
We would be looking for a time agree-
ment as soon as we could construct 
one. So I urge my colleagues to come 
to the floor to help on this process. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Delaware. 
Mr. KAUFMAN. Madam President, I 

want to say, the Senator from Pennsyl-
vania is someone who, when I was 
growing up in Philadelphia, was the 
district attorney there and known to 
be a tough and good prosecutor. So 

having Senator SPECTER speak to this 
bill says a lot about the bill and about 
the underpinnings of it. 

I want to make a few comments. This 
bill is important. The American people 
are upset and outraged with the abuses 
that have rocked the financial sector, 
and which has especially put so many 
Americans into dire financial straits. 

It is a good bill, plain and simple. I 
wish to run through some of the rea-
sons why I think this bill is important 
and why I think it is one of the easiest 
votes a Member will make in this ses-
sion of the Congress. 

First, this bill is a critical step to re-
storing investor confidence in the fi-
nancial markets by assuring the public 
that criminal behavior by unscrupu-
lous mortgage brokers and corrupt fin-
anciers will be prosecuted and pun-
ished. 

When I travel around and talk to peo-
ple, they feel no one is paying a price 
for this—except the hard-working peo-
ple out around America who have been 
hit so hard by this financial crisis. 
They do not feel as though the people 
on Wall Street, the people who did this, 
the people involved and the mortgage 
brokers are paying a price. Therefore, 
very importantly, they do not feel it is 
time to get back into the markets. 
They are concerned the markets are 
not fair and the markets are not on the 
up and up. 

So what we are going to do with this 
legislation is assure the public that 
criminal behavior by unscrupulous 
mortgage brokers and corrupt fin-
anciers will be prosecuted and pun-
ished. 

Second, this bill is a deterrent. Pros-
ecuting white-collar crime today sends 
a message to those who would be 
tempted to cheat and defraud again. I 
do not want to be a party to the fact 
that 5, 10, 15, 20 years from now people 
will be ready to make a financial deal 
and someone will say: This is breaking 
the law. We are doing something here 
that is against the law. And someone 
else will say: Well, they did that back 
in 2007, 2008, 2009, and no one ever was 
prosecuted for it. These are very com-
plicated financial dealings. If we do 
this, we are going to be just fine be-
cause, remember, nobody went to jail 
for what happened. Frankly, if we do 
not add more FBI agents, more pros-
ecutors, and more financial training, 
that is exactly what could happen. 

Third, this bill rebalances law en-
forcement resources. If you go back to 
September 11, many Federal agents 
were rightly redeployed from criminal 
work to counterterrorism. Counterter-
rorism was the key thing. We had to do 
something about this. We had to find 
the people who perpetrated 9/11. We had 
to find the people who could think 
about doing us harm in the future. So, 
rightfully, we moved FBI agents away 
from financial fraud and on to counter-
terrorism. But the problem is, we never 
replaced those agents. 

In 2008, we had less financial fraud 
cases brought than we had in 2001. It is 

incredible to believe that in this envi-
ronment we had less criminal cases 
brought in 2008 than in 2001. So what 
we have to do is rebalance law enforce-
ment resources. That is what this bill 
does. It allows us to get more Federal 
agents, more prosecutors, and more 
training back to where it was before. 

We have about 240 FBI agents now 
working on financial fraud. At the 
height of the savings and loan crisis, 
we had over 1,000. So we want to get 
back to that level. We want to get the 
FBI agents back, get them the training 
they need, and get the prosecutors and 
the training they need. So this is a 
wonderful way to rebalance law en-
forcement resources. 

Fourth, this bill helps ensure that so-
phisticated criminals cannot cover 
their tracks and escape liability. Un-
less we get more agents working on 
these cases soon, the trails may go 
cold. 

I know many people in America 
watch ‘‘Law & Order.’’ They know if 
you do not catch a criminal usually 
within the first 24 hours, it is very dif-
ficult to ever catch them. I think in 
this case that is what is going on here. 
This is one of the reasons why we have 
to pass this bill, and pass this bill soon. 
Because when you have these com-
plicated financial cases, the sooner you 
get to the case—before people can 
cover their tracks, before people can go 
back and clean up what they have 
done—the better. We need the FBI 
agents on the job gathering the data 
and gathering the information. 

Another point is, this bill modernizes 
several areas of Federal fraud law. 
Among other things, it updates the def-
inition of ‘‘financial institution’’ to 
cover mortgage lending businesses that 
are not directly regulated or insured by 
the Federal Government. 

Remember, much of the things that 
went on, much of our problem had to 
do with the mortgage lending business. 
The fact is, people went out and 
searched for and had people take out 
mortgages, many of whom were not 
qualified to have the mortgages; then 
they bundled up the mortgages and 
securitized them and then went off and 
sold them. In this area, there is enough 
anecdotal evidence to indicate there 
was some kind of fraud going on with 
this. 

What this bill does is it makes finan-
cial fraud—it moves the mortgage 
lending businesses under the definition 
of ‘‘financial institution’’ so we can go 
after these folks. 

Sixth, this bill is money well spent. 
Taxpayers have paid billions for bail-
outs. We should spend the millions it 
would take to find and prosecute all 
those who should be in jail. Again, tax-
payers have paid billions in bailouts. 
No American whom I talk to—no 
American in my home State of Dela-
ware—can understand why we would 
not spend the money we need to spend 
to prosecute these people for the 
crimes they have committed. It sends 
the wrong signal to the American peo-
ple if, in fact, we do not get these folks 
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and if we do not take the money and 
prosecute all those who were involved 
in this financial fraud. 

Next, this bill is an investment. This 
is easy. As I said, this is the easiest 
vote anyone will cast in this session of 
Congress. History tells us funds spent 
on fraud enforcement net money for 
the Government at a rate of $15 recov-
ered for every dollar spent. I have 
heard from some people concerned 
about spending this money. I think I 
have gone through the points on why 
we should spend the money, but if you 
are fiscally and financially conserv-
ative and if you basically believe there 
is nothing the Federal Government 
should spend money on, there is one 
thing that even you will agree with, 
and that is spending $1 to get back $15. 
That is the most fiscally conservative 
program that has ever been invented in 
the history of the Federal Government. 
We have a program where we will have 
to spend some money, but we know we 
are going to get the money back but 
many times over. 

Finally, and I think most impor-
tantly, this bill will make it clear to 
all Americans that we hold Wall Street 
to the same standards as Main Street. 
We have to have people believe—it is 
essential to our system—that if you 
break the law, you will suffer the con-
sequences. Keep in mind that many 
banks and mortgage brokers avoided 
the subprime market and acted respon-
sibly. Respect for the rule of law de-
mands that we identify, investigate, 
and punish those who self-dealt mil-
lions of dollars to line their own pock-
ets while leaving investors in the dark. 
However, we have to be careful about 
whom we are trying and whom we are 
prosecuting. This is not a witch hunt. 
We are not out to get everybody and 
nail everybody in this business, but we 
need the FBI agents and the prosecu-
tors to make sure we get the right peo-
ple and that they are prosecuted to the 
full extent of the law. 

I think the American people—I know 
the American people—are looking for 
swift action to restore faith in our fi-
nancial markets and the rule of law. 
This bill is a great opportunity to do 
that. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. KAUFMAN. Madam President, I 

ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. KAUFMAN. Madam President, I 
ask unanimous consent to speak as in 
morning business for 6 minutes for the 
purpose of introducing a bill. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Delaware is recog-
nized. 

Mr. KAUFMAN. I thank the Chair. 
(The remarks of Mr. KAUFMAN per-

taining to the introduction of S. 853 are 

printed in today’s RECORD under 
‘‘Statements on Introduced Bills and 
Joint Resolutions.’’) 

Mr. KAUFMAN. Madam President, I 
note the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mrs. GILLIBRAND. Mr. President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
KAUFMAN). Without objection, it is so 
ordered. 

EARTH DAY 
Mrs. GILLIBRAND. Mr. President, in 

honor of Earth Day, I want to share 
with you some of the experiences I had 
this week when I was in New York. I 
met with a number of students from 
the New York Harbor School. Robert 
Kennedy, Jr., joined me. We were cele-
brating the achievements and efforts 
this school has made to make a dif-
ference for our future. The school is fo-
cusing on teaching the next generation 
about the environment and offering an 
environmental education so that we 
can create the stewards of our air and 
water into the next generation. 

I was pleased to stand with Bobby 
Kennedy and these outstanding young 
people to discuss the importance of 
progressive environmental policy. I 
will partner with them and be a strong 
advocate for a greener New York and 
country. 

What was so exciting about these 
children is that they were telling me 
about the work they were doing to en-
sure a cleaner Hudson River, what they 
were doing to make sure we can have a 
cleaner environment and air. Their cu-
riosity was extremely compelling and 
inspiring. We talked about how the 
work they were doing would allow for 
their communities to be safer, to be 
able to have a clean Hudson River so 
they can eat fish out of it someday, 
and to have air that is cleaner. They 
really did understand the relationship 
between the communities around them 
and what they could do to have an im-
pact in the future. 

I met with Murray Fisher, the found-
er of the New York Harbor School. I 
met with him in Washington, and then 
I talked with him and his students in 
New York. The Harbor School brings 
innovative environmental and mari-
time-focused learning to the Bushwick 
neighborhood of Brooklyn—taking 
graduation rates from 20 percent, be-
fore their program began, to 75 percent 
this year. The student body of the 
school represents the most at-risk 
young people—80 percent come from 
households that are actually under the 
poverty line. 

The skills these children have been 
learning—measuring water quality and 
studying aquaculture—will enable 
them to be part of a green future, part 
of the energy revolution. It was inspir-
ing not only to see young people so en-
gaged and enthusiastic about environ-
mental education but realizing in 

speaking with them that they now un-
derstand what it takes to have a clean-
er New York and the impact it can 
have in their own lives. I asked a 
young girl what she hoped to do when 
she graduated. She said she wants to be 
a marine biologist. I asked a young 
man if this is something he thought 
could make a difference. He said: I 
think so because it can change the 
quality of water and air that we have. 
They see a future for themselves to be 
the stewards of our environment. 

Too often, the young people of low- 
income New York neighborhoods live 
with the risks of polluted environ-
ments. There are many brownfields 
sites across New York City, and the 
majority are located within the low-in-
come people-of-color communities. 
Brownfields are clustered in these com-
munities due to a history of industrial 
use, illegal dumping, or improper stor-
age and handling of commercial prod-
ucts. These incidents have led to 
health hazards that further diminish 
the limited opportunities afforded 
many New Yorkers. For example, in 
the Bronx, we have the Nation’s lead-
ing rate of asthma. In the Bronx neigh-
borhood of Hunts Point, for example, 
we have one in four elementary chil-
dren who suffers from asthma. I have 
been to the Bronx and to the commu-
nity health center there, and I have 
met with parents. They do worry be-
cause the air quality is poor, and they 
have this historical environmental deg-
radation. 

We need to do better by our commu-
nities and make sure every child in 
America has a chance to achieve his or 
her God-given potential. That means 
having clean air to breathe, safe water 
to drink, and a community that is 
healthy. 

When we bring our environmental 
education into our schools, such as the 
Harbor School, we are teaching chil-
dren that they can have an impact on 
their environment and that it actually 
creates opportunities for them. 

The current economic challenges we 
face in New York and around the coun-
try are significant, but the programs 
that are offered by the New York Har-
bor School can really make a dif-
ference. Unfortunately, many of these 
programs are in jeopardy due to budget 
cuts, and schools are being forced to 
scale back environmental education. 
No Child Left Inside, introduced by 
Senator JACK REED this week, would 
provide for environmental education in 
schools; it would provide the critical 
funding that is necessary to ensure our 
children receive the kinds of hands-on 
education that connects them with the 
environment and prepares them for our 
future. 

Despite all of the economic chal-
lenges our country is facing, we must 
not lose our focus on the important in-
vestments that are required to assure 
New York’s and our Nation’s leadership 
in the years to come. The environ-
mental problems that many of our 
communities face are also opportuni-
ties for the young people of the Harbor 
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School to be the problem-solvers of the 
future and to be able to make a dif-
ference in their own communities. 

Bobby Kennedy recognized early on 
that State and Federal environmental 
legislation cannot only be positive for 
air, land, and water, but also good for 
the economy and job creation. He said 
to me: 

We can turn every American into an en-
ergy entrepreneur, every home into a power 
plant, and fuel our country through our own 
energy initiatives, rather than Saudi oil. 

I thought that statement was ex-
tremely inspiring. He is saying that 
through energy entrepreneurialism and 
innovation, we can transform this 
economy not only into a green econ-
omy but into an energy revolution 
where we are creating not only the 
products through energy sources— 
whether it is fuel cells, hydropower, 
wind, solar, biofuel, or cellulosic eth-
anol—but we have the opportunity to 
transform manufacturing in this coun-
try to create the new products that are 
going to run on these new energy 
sources. It is a recognition that there 
is extraordinary opportunity here to 
make an opportunity for every indi-
vidual, every home, and every business 
to be part of the energy solution. 

As a country, we have undertaken in-
frastructure projects with the under-
standing that once the upfront costs 
were incurred and building was com-
pleted, private investment would fol-
low, creating lucrative paths of com-
merce. This has been seen throughout 
New York’s history. In the early days 
of America, we had one very audacious 
building project called the Erie Canal. 
It was going to connect Lake Erie to 
the Hudson River, opening markets of 
the eastern seaboard to inland goods. 
Even some visionaries, such as Thomas 
Jefferson, didn’t think it was a very 
good idea, calling it ‘‘a little short of 
lunacy,’’ and ultimately it fell on New 
York State, under Gov. Dewitt Clin-
ton’s leadership, to fund the project. 
The Erie Canal contributed immensely 
to the economic growth and wealth of 
New York. From New York City 
through Buffalo, it made an enormous 
difference to open Upstate New York 
and western New York to commerce, 
and that legacy continues to be with us 
today. 

That is why the vision of President 
Obama on new infrastructure is so im-
portant. Today, we have high-speed 
rail, which is a great opportunity for 
mass transit. If we can have high-speed 
rail from New York City to Niagara, 
again it would open not only downstate 
to upstate but upstate to the rest of 
the eastern seaboard. It is very excit-
ing to be able to create these opportu-
nities for long-term economic growth. 

The same thing is true with the 
power grid. When T. Boone Pickens 
talks about his windmills, he cannot 
build them if he doesn’t have anyplace 
to plug in. We cannot have electric cars 
that can transform the entire auto-
motive industry if we don’t have a 
place to plug in. That is what Presi-

dent Obama’s vision is in terms of 
building the new electric grid, so we 
can have sustainable, renewable energy 
and be able to use the new technologies 
and innovations to drive a new econ-
omy. 

New York is in the enviable position 
to lead the Nation’s green movement. 
We have had a history of energy inde-
pendence. We have had hydropower for 
well over 100 years, whether you are 
talking about the Hudson River Valley 
or Niagara Falls. We have some of the 
greatest agriculture in the whole Na-
tion, so we can be a source for cellu-
losic ethanol and other biofuels. We 
have some of the greatest entre-
preneurs of this generation, from fan-
tastic SUNY schools to terrific engi-
neering schools, including engineering 
students from RPI, where we are at the 
forefront of photovoltaic energy, wind, 
and solar. We are in a position to lead 
the Nation’s recovery through energy 
independence. 

I celebrate Earth Day today by com-
mending the great work of the Harbor 
School and the extraordinary leader-
ship of Robert F. Kennedy, Jr., and also 
to talk about our future because when 
children are interested in learning 
about the environment and they create 
a relationship to the environment, 
whether it is through cleaner air or 
cleaner water or being that young engi-
neer who figures out how to build an 
electric car for $25,000 so all of America 
can get the equivalent of 240 miles per 
gallon, that is a vision of the future 
that I see, and that is the vision of how 
we are going to turn the economy 
around and create jobs. 

I will work with President Obama to 
make sure we create good-paying jobs 
all across New York. 

Thank you, Mr. President. 
I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. REID. Madam President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mrs. 
GILLIBRAND). Without objection, it is so 
ordered. 

Mr. REID. Madam President, it is my 
understanding that we are on the fi-
nancial fraud legislation. 

The PRESIDING OFFICER. That is 
correct. 

Mr. REID. That vehicle is open for 
amendment, true? 

The PRESIDING OFFICER. That is 
correct. 

AMENDMENT NO. 984 
Mr. REID. Madam President, I send 

an amendment to the desk. 
The PRESIDING OFFICER. The 

clerk will report. 
The assistant legislative clerk read 

as follows: 
The Senator from Nevada [Mr. REID] pro-

poses an amendment numbered 984. 

Mr. REID. Madam President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To increase funding for certain 

HUD programs to assist individuals to bet-
ter withstand the current mortgage crisis) 
At the appropriate place, insert the fol-

lowing: 
SEC. llll. ADDITIONAL FUNDING FOR HUD 

PROGRAMS TO ASSIST INDIVIDUALS 
TO BETTER WITHSTAND THE CUR-
RENT MORTGAGE CRISIS. 

(a) ADDITIONAL APPROPRIATIONS FOR AD-
VERTISING IN SUPPORT OF HUD PROGRAMS.— 
There is authorized to be appropriated to the 
Secretary of Housing and Urban Develop-
ment, to remain available until expended, 
$10,000,000 for each of the fiscal years 2010 
and 2011 for purposes of providing additional 
resources to be used for advertising in sup-
port of HUD programs and approved coun-
seling agencies, provided that such amounts 
are used to advertise in the 50 metropolitan 
statistical areas with the highest incidence 
of home foreclosures per capita, and pro-
vided, further that at least $5,000,000 of such 
amounts are used for Spanish-language ad-
vertisements. 

(b) ADDITIONAL APPROPRIATIONS FOR THE 
HOUSING COUNSELING ASSISTANCE PROGRAM.— 
There is authorized to be appropriated to the 
Secretary of Housing and Urban Develop-
ment, to remain available until expended, 
$50,000,000 for each of the fiscal years 2010 
and 2011 to carry out the Housing Counseling 
Assistance Program established within the 
Department of Housing and Urban Develop-
ment, provided that such amounts are used 
to fund HUD-certified housing-counseling 
agencies located in the 50 metropolitan sta-
tistical areas with the highest incidence of 
home foreclosures per capita for the purpose 
of assisting homeowners with inquiries re-
garding mortgage-modification assistance 
and mortgage scams. 

(c) ADDITIONAL APPROPRIATIONS FOR PER-
SONNEL AT THE OFFICE OF FAIR HOUSING AND 
EQUAL OPPORTUNITY.—There is authorized to 
be appropriated to the Secretary of Housing 
and Urban Development, to remain available 
until expended, $5,000,000 for each of the fis-
cal years 2010 and 2011 for purposes of hiring 
additional personnel at the Office of Fair 
Housing and Equal Opportunity within the 
Department of Housing and Urban Develop-
ment, provided that such amounts are used 
to hire personnel at the local branches of 
such Office located in the 50 metropolitan 
statistical areas with the highest incidence 
of home foreclosures per capita. 

Mr. REID. Madam President, what 
we hear on the morning news almost 
every day—but today especially—is 
that there are problems in the housing 
industry around America. Today, they 
listed the top 10 cities for foreclosure. 
No. 1 is Las Vegas. We have a lot in 
common with nine other cities. Many 
of the 10 are in California, and Phoenix, 
AZ, is one, and there are places in 
Michigan and in Florida. 

I hope this amendment can be 
worked out with the managers. It is an 
amendment that authorizes money in 
three different areas: $10 million to 
HUD for the purpose of providing re-
sources to be used for advertising in 
support of HUD programs and approved 
counseling agencies in the 50 metro-
politan statistical areas with the high-
est incidence of home foreclosures per 
capita. At least half of those resources 
are to be used for Spanish-language ad-
vertising. We have found that in Las 
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Vegas, which has a significant number 
of Spanish-speaking people, they are 
being scammed by people who are try-
ing to take advantage of them and oth-
ers. The rationale is that some of these 
metropolitan statistical areas are 
being flooded with advertising from il-
legitimate actors promising mortgage 
reductions and modifications for a fee. 
HUD will use these funds to advertise 
HUD services, as well as to explain the 
availability of HUD-approved coun-
seling to homeowners to avoid some of 
these scams. 

No. 2 is the authorization of $50 mil-
lion to be provided through the Hous-
ing Counseling Program at the Depart-
ment of Housing and Urban Develop-
ment to HUD-certified housing coun-
seling agencies located in the 50 metro-
politan statistical areas. These would 
be areas with the highest incidence of 
home foreclosures per capita, for the 
purpose of assisting homeowners with 
inquiries regarding mortgage modifica-
tion assistance and mortgage scams. 

We have found in the economic re-
covery package, and in the housing 
bill, that direct moneys went to these 
agencies—approved agencies—to help 
them talk to people and counsel them 
as to what they can do to avoid fore-
closure. It has worked very well. 

The 2008 housing bill and subsequent 
spending bills directed funds to coun-
seling agencies, but the metropolitan 
statistical areas that are hardest hit— 
Las Vegas among those—still need 
more resources given the depth of the 
problem. 

Additional resources will allow HUD- 
certified agencies to staff up and meet 
growing demand for their services, 
which will counterbalance the increase 
in illegitimate agencies promising 
mortgage modification services for a 
fee. These entities that are going to get 
this money charge nothing. 

Finally, Madam President, the au-
thorization of $5 million to HUD’s Of-
fice of Fair Housing and Equal Oppor-
tunity will help to provide additional 
personnel in HUD offices located in 
these 50 areas with the highest inci-
dence of foreclosure. The rationale, of 
course, is that local HUD offices in 
these areas are understaffed and unable 
to meet the demand for their services 
and expertise concerning mortgage 
scams. Fair Housing Program per-
sonnel are trained to address these 
issues, and they are badly needed. 

I would hope the managers and those 
other Members who are interested in 
this issue would review this matter. We 
believe strongly this is the right direc-
tion. If people have a better idea, I 
would be happy to visit with them. I 
will not call for a vote until people, of 
course, have an opportunity to review 
this in detail. 

The PRESIDING OFFICER. The Re-
publican whip. 

AMENDMENT NO. 985 
Mr. KYL. Madam President, I ask 

unanimous consent to lay aside the 
pending amendment for purposes of of-
fering an amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will report the amendment. 

The assistant legislative clerk read 
as follows: 

The Senator from Arizona [Mr. KYL] pro-
poses an amendment numbered 985. 

Mr. KYL. Madam President, I ask 
unanimous consent that further read-
ing of the amendment be dispensed 
with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To modify the definition of the 

term ‘‘obligation’’) 
On page 26, strike lines 1 through 5, and in-

sert the following: 
‘‘(3) the term ‘obligation’ means an estab-

lished duty, whether or not fixed, arising 
from an express or implied contractual, 
grantor-grantee, or licensor-licensee rela-
tionship, from a fee-based or similar rela-
tionship, from statute or regulation, or from 
the retention of any overpayment; and 

Mr. KYL. Madam President, let me 
describe this amendment briefly and 
note that it is my understanding that 
when Senator LEAHY is able to be on 
the Senate floor, it is his intention to 
suggest that we take this amendment 
by unanimous consent. It has been 
worked out with representatives on 
both sides of the aisle, but I would like 
to describe it briefly. 

This is an amendment relating to 
section 4 of the bill, which amends the 
False Claims Act. My amendment re-
places the bill’s proposed definition of 
the word ‘‘obligation,’’ which has im-
portant implications for the so-called 
‘‘reverse’’ False Claims Act pursuant 
to which private parties may be held 
liable for failing to pay an obligation 
due to the United States. 

This amendment originally grew out 
of concerns about the underlying bill 
that were raised by the Chamber of 
Commerce and other business groups. 
Having reviewed those concerns, I have 
concluded that some of them could 
only arise under a strained reading of 
the bill. 

The bill’s new definition of the word 
‘‘obligation,’’ in particular, posed sev-
eral problems. The original language 
spoke of ‘‘contingent’’ obligations. 
Such contingent or potential duties 
could include duties to pay penalties or 
fines, which could arise—and at least 
become ‘‘contingent’’ obligations—as 
soon as the conduct that is the basis 
for the fine has occurred. 

Obviously, we don’t want the Govern-
ment or anyone else suing under the 
False Claims Act to treble and enforce 
a fine before the duty to pay that fine 
has been formally established. It is un-
likely that Justice would ever have 
brought suit to enforce a claim of this 
nature, but the FCA can also be en-
forced by private realtors who often 
may be motivated by personal gain and 
not always exercise the same good 
judgment that the Government usually 
does. 

To preclude such a reading of the act, 
my amendment strikes contingent ob-

ligations from the FCA’s new defini-
tion of ‘‘obligation.’’ 

My amendment also makes a few 
other housekeeping changes to the def-
inition of ‘‘obligation.’’ It removes the 
words ‘‘quasi-contractual relation-
ship.’’ A ‘‘quasi-contract’’ is a remedy 
for a breach of duty, not an inde-
pendent source of a duty. The amend-
ment also makes clear that the words 
‘‘similar relationship’’ only modify the 
words ‘‘fee-based relationship’’ and not 
the entire list of relationships that pre-
cede that term. 

Under some readings of the rule of 
the last antecedent, the comma in the 
committee-reported bill that preceded 
the words ‘‘or similar relationship’’ 
could be read to reverse the usual pre-
sumption of that rule and have the 
words ‘‘similar relationship’’ modify 
all of the words in that list. My amend-
ment makes clear that ‘‘similar rela-
tionship’’ only modifies ‘‘fee-based re-
lationship.’’ 

As a result of discussions with the 
sponsors of the bill, I have also agreed 
to allow my amendment to add duties 
arising out of regulations, rather than 
just statutes, to the list of obligations 
made actionable under the law. I de-
clined, however, to also allow obliga-
tions to be enforced that arise out of a 
mere rule. The term ‘‘rule’’ is defined 
at section 551 of title V, and as that 
definition makes clear, the term is far 
too broad. It can include all manner of 
rules of which defendants would have 
no reasonable notice. 

Regulations, on the other hand, are 
published in the Federal Register in 
the Code of Federal Regulations, and so 
Congress can reasonably expect par-
ticipants in regulated industries to 
have notice of them. Thus, as amended, 
the term ‘‘obligation’’ encompasses du-
ties arising out of statutes and out of 
formal regulations published in the 
CFR. 

I might also say a few words about 
aspects of the definition of obligation 
that I ultimately concluded that it was 
not necessary to address in this amend-
ment. At the Judiciary Committee’s 
mark up of this bill, I circulated an 
amendment that would limit obliga-
tions arising out the retention of any 
overpayment so as to make clear that 
no obligation arises if the defendant is 
pursuing some type of administrative, 
judicial, or other process for reconcili-
ation of alleged overpayments. The 
sponsors of the bill raised the concern, 
however, that such a safe harbor might 
immunize parties that intentionally 
and maliciously obtain an overpay-
ment, and then spend years exhausting 
a reconciliation process, all in bad 
faith and knowing full well that they 
must repay the money, but earning in-
terest on the overpayment in the in-
terim. Apparently incidents like this 
have occurred, in cases involving sums 
that allowed the defendant to earn tens 
of millions of dollars in interest. The 
sponsors of the bill also noted to me 
that, under subparagraph (G)’s modi-
fication of the reverse False Claims 
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Act, avoiding or decreasing an obliga-
tion is only actionable, in relevant 
part, if the defendant ‘‘knowingly and 
improperly avoids or decreases an obli-
gation to pay or transmit money or 
property to the Government.’’ There-
fore, a good-faith pursuit of a reconcili-
ation process would not be actionable. 

I asked my staff to research the 
meaning of ‘‘knowingly and improp-
erly’’ to confirm that a person who 
pursues reconciliation of an overpay-
ment in good faith could not be held 
liable under the reverse False Claims 
Act. The answer that I received is that 
the term ‘‘knowingly and improperly,’’ 
though infrequently used in the 
caselaw, is consistently construed to 
mean that a person either acted with 
bad intent or that he employed means 
that are inherently tortious or illegal. 

For example, the State of Massachu-
setts uses the standard of ‘‘knowing 
and improper’’ to determine whether a 
business competitor’s inducing a third 
party to breach a contract constitutes 
tortious interference with contract. 
See Boyle v. Boston Foundation, Inc., 
788 F.Supp. 627 (D. Mass. 1992); 
Restuccia v. Burk Technology, Inc., 
1996 WL 1329386, at *3 (Aug. 13, 1996). 
And as the cases giving content to the 
Massachusetts standard make clear, 
under that test the ‘‘[d]efendant’s li-
ability may arise from improper mo-
tives or from the use of improper 
means.’’ United Truck Leasing Corp. v. 
Geltman, 406 Mass. 811, 816 (1990) 
(quoting Top Service Body Shop, Inc. v. 
Allstate Ins. Co., 283 Or. 201, 209–210 
(1978). See also United Truck Leasing 
at pages 816–817, quoting other cases as 
construing this standard to require an 
‘‘improper purpose or improper 
means.’’ The Top Service Body Shop 
case, quoted by the Massachusetts 
court, further elaborates, at footnote 
11, on what types of means constitute 
‘‘improper means.’’ These are noted to 
commonly include ‘‘violence, threats 
or other intimidation, deceit or mis-
representation, bribery, unfounded liti-
gation, defamation, or disparaging 
falsehood.’’ In the False Claim Act con-
text, this list may include other im-
proper means, but ‘‘improper means’’ 
must be means that are malum in se— 
that is, means that are inherently 
wrongful and constitute an inde-
pendent tort. 

Though less carefully considered 
than the Massachusetts intentional-in-
terference jurisprudence, other judicial 
uses of the words ‘‘knowing and im-
proper’’ confirm that the term would 
not reach good-faith exhaustion of pro-
cedures for reconciling an overpay-
ment. In the Matter of Banas, 144 N.J. 
75, 81 (1996), for example, reprimands a 
lawyer for ‘‘knowingly and improperly 
retaining—his client’s—$5,000 pay-
ment.’’ And the court makes clear that 
it bases this conclusion on a previous 
finding that the lawyer ‘‘knew from 
the beginning that the purpose of the 
payment’’ was to satisfy a condition 
that he had not met. See Banas at 80. 
In another attorney-sanctions case, In 

re Aston-Nevada Limited Partnership, 
391 B.R. 84, 102 (D. Nev. 2006), the court 
found that the lawyer ‘‘repeatedly, 
knowingly, and improperly’’ misused 
particular words in his filings, and 
then emphasized that the lawyer’s 
‘‘prevarications and misstatements 
were deliberate and not careless.’’ 

Given that the words ‘‘knowingly and 
improperly’’ have a fixed meaning that, 
at the very least, requires either im-
proper motives or inherently improper 
means, the changes made by this bill 
cannot be read to make actionable the 
retention of an overpayment when the 
defendant is pursuing in good-faith the 
exhaustion of a reconciliation proce-
dure. It is with this understanding that 
I have declined to insist on further 
qualification of the bill’s predication of 
liability on the retention of an over-
payment. 

Finally, as a matter of usage, I would 
note that, contrary to the wording of 
the bill’s new definition of ‘‘obliga-
tion,’’ duties arise from contracts and 
the like, not from ‘‘relationships.’’ The 
bill’s language is somewhat Oprahfied 
in this regard, but given that the spon-
sors have accommodated me on other, 
more substantial issues, I did not think 
it worth forcing a rewording of the pro-
vision to address this problem. 

Other groups have also suggested the 
bill’s new definition of the word 
‘‘claim,’’ by encompassing situations 
where money is spent or used ‘‘to ad-
vance a government program or inter-
est,’’ could make actionable under the 
False Claims Act any garden-variety 
overbilling or underpayment of a con-
tractor by a subcontractor if some Fed-
eral money is involved in the project. I 
think this is an unreasonable reading 
of the bill that is precluded by the 
committee report, as well as by com-
mon sense. The report makes clear 
that the purpose of the new definition 
of ‘‘claim’’ is to overrule the Totten 
and Allison Engine cases and preclude 
application of a formalistic present-
ment requirement of an unnecessary 
intent requirement, and to restore the 
previous understanding of the law. And 
that previous understanding, as well as 
common sense, dictate that a par-
ticular transaction does not ‘‘advance 
a Government program or interest’’ un-
less it is predominantly federal in 
character—something that at least 
would require, as the report notes in 
footnote 4, that the claim ultimately 
results in a loss to the government. Ob-
viously, the government does not in-
tend to make actionable under the FCA 
any garden-variety dispute between a 
general contractor and a subcontractor 
simply because the general receives 
some federal money. On the other 
hand, if the transaction is still pre-
dominantly Federal in character, and 
the false claim results in a loss to the 
government, recovery under the FCA 
should not be precluded simply because 
the claim was not directly presented to 
the government, or because the 
malfeasant did not specifically intend 
to defraud the government. 

Madam President, I ask unanimous 
consent to lay aside this amendment 
for the purpose of calling up four other 
amendments pending at the desk, and 
those numbers are 986, 987, 988, and 989. 

Mr. KAUFMAN. Will the Senator 
please yield so we have a chance to 
look at the amendments? 

The PRESIDING OFFICER. Is there 
objection? 

Mr. KAUFMAN. Object. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mr. KYL. I am happy to share these 

amendments with the other side, but I 
was not aware the other side had a veto 
over amendments offered by Members 
of this side of the aisle. 

Mr. KAUFMAN. I would just like 
to—— 

Mr. KYL. I am happy to share the 
amendment, of course. I will withhold 
for a moment so the Senator can see 
what the amendment is, and perhaps 
we can move forward. 

Mr. KAUFMAN. Madam President, I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. LEAHY. Madam President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mrs. 
HAGAN). Without objection, it is so or-
dered. 

Mr. LEAHY. Madam President, I un-
derstand there is a pending amend-
ment? 

The PRESIDING OFFICER. The Sen-
ator is correct. 

Mr. LEAHY. I ask unanimous con-
sent that the pending amendment be 
set aside and it be in order for me to 
send an amendment to the desk. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 993 
Mr. LEAHY. Madam President, I send 

to the desk an amendment on behalf of 
myself and Senator GRASSLEY. I ask for 
its immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The bill clerk read as follows: 
The Senator from Vermont [Mr. LEAHY], 

for himself and Mr. GRASSLEY, proposes an 
amendment numbered 993. 

Mr. LEAHY. I ask unanimous con-
sent that the reading of the amend-
ment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To clarify the amendments 

relating to major fraud) 
On page 15, strike beginning with line 20 

through page 16, line 10, and insert the fol-
lowing: 

(d) MAJOR FRAUD AGAINST THE GOVERN-
MENT AMENDED TO INCLUDE ECONOMIC RELIEF 
AND TROUBLED ASSET RELIEF PROGRAM 
FUNDS.—Section 1031(a) of title 18, United 
States Code, is amended by— 

(1) inserting after ‘‘or promises, in’’ the 
following: ‘‘any grant, contract, subcontract, 
subsidy, loan, guarantee, insurance or other 
form of Federal assistance, including 
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through the Troubled Assets Relief Program, 
an economic stimulus, recovery or rescue 
plan provided by the Government, the Gov-
ernment’s purchase of any troubled asset as 
defined in the Emergency Economic Sta-
bilization Act of 2008, or in’’; 

(2) striking ‘‘the contract, subcontract’’ 
and inserting ‘‘such grant, contract, sub-
contract, subsidy, loan, guarantee, insurance 
or other form of Federal assistance,’’; and 

(3) striking ‘‘for such property or serv-
ices’’. 

Mr. LEAHY. Madam President, I rise 
to explain what this is, and then I will 
try to schedule a vote on the Kyl 
amendment and the Grassley-Leahy 
amendment at some time, I hope in the 
next few minutes. 

As we begin consideration of the bill, 
Senator GRASSLEY and I are offering a 
brief managers’ amendment. I was just 
explaining for everybody that it makes 
two simple technical changes in the 
bill in order to clarify the original in-
tent of the bill and in order to avoid 
any ambiguity in the statutory lan-
guage. It makes sure the bill extends 
the major fraud statute to all the funds 
being expended to stabilize and 
strengthen our banking system. 

The original language in the bill 
amended the major fraud statute to 
protect against frauds related to many 
Government economic recovery pro-
grams, including the purchase of ‘‘pre-
ferred stock in a company’’ by the Gov-
ernment as part of our efforts to sta-
bilize banks. The Justice Department 
advises that this language may be too 
narrow, as recovery efforts may in-
clude purchases of other types of stock 
or other troubled assets. So the Justice 
Department, which supports the 
Leahy-Grassley bill, has requested that 
the reference to ‘‘any preferred stock 
in a company’’ be replaced with the 
phrase ‘‘any troubled asset as defined 
in the Emergency Economic Stabiliza-
tion Act of 2008.’’ This simple change 
will make clear that all troubled assets 
purchased by the Government as part 
of the recovery effort will be covered 
under the major fraud statute. This 
change is consistent with the original 
intent of the bill and simply provides 
greater assurances that taxpayers’ 
money will be protected to the full ex-
tent of the Federal law. 

Second, the amendment strikes five 
words in the bill that could create un-
intended ambiguity in the statute and 
could be used to limit the effect of the 
bill. The phrase ‘‘for such property or 
services’’ appears in the original stat-
ute as a modifier of the kinds of con-
tracts or subcontracts covered by the 
major fraud statute. With the changes 
included in the bill, the language is no 
longer applicable because the trans-
actions involved in our efforts to sta-
bilize banks include grants, loans, and 
purchases of assets that may not le-
gally be characterized as ‘‘property or 
services.’’ If this phrase remained in 
the statute, it could be used improp-
erly to limit the scope of the major 
fraud statute and undermine the intent 
of this legislation, which is to cover all 
of the Government’s efforts to rebuild 

our economy and restart our banking 
system. 

Frankly, when we send prosecutors 
out to get people for defrauding Ameri-
cans, I don’t want to have something 
unintentionally in the statute which 
may limit the ability of prosecutors to 
go after those who are defrauding 
Americans. 

These changes that have been re-
quested and supported by the Justice 
Department have the full support of 
Senator GRASSLEY, the lead Republican 
cosponsor of this bill and the Repub-
lican manager for this bill. All Sen-
ators should support this bipartisan 
managers’ amendment which should 
protect our efforts to strengthen the 
banking system and restart the econ-
omy. 

What I am going to do, Madam Presi-
dent, I am going to suggest that when 
Senator KYL gets here and Senator 
GRASSLEY gets back to the floor, we ac-
cept this managers’ amendment—I 
think it is noncontroversial—and that 
we then have a vote as soon as he has 
had a chance to say what he would like 
to on the Kyl amendment. In the mean-
time, we will leave the managers’ 
amendment the pending amendment 
just so Senators then can understand, 
if we can work it that way, hopefully 
we will have a vote relatively soon. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The bill clerk proceeded to call the 

roll. 
Mr. SANDERS. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

(The remarks of Mr. SANDERS are 
printed in today’s RECORD under 
‘‘Morning Business.’’) 

Mr. SANDERS. Mr. President, I now 
wish to speak in support of S. 386, the 
Trade Enforcement Recovery Act. I 
commend Senator LEAHY, my colleague 
from Vermont, the chairman of the Ju-
diciary Committee, for introducing 
this important piece of legislation. 

As a result of the greed, recklessness 
and, in my view, illegal behavior of a 
handful of executives on Wall Street, 
we are suffering today from the most 
severe economic crisis that we have ex-
perienced since the Great Depression. 

Millions of people have lost their 
homes, their jobs, their life savings, 
their ability to send their kids to col-
lege, and their sense of hope that their 
children will follow the American 
dream and have a higher standard of 
living than they do. 

It is critical that we provide the FBI, 
the Justice Department, and all our 
Federal agencies the tools and re-
sources they need to hold those respon-
sible for the financial crisis account-
able and throw those who engaged in 
fraud in jail where they belong. That is 
what the Fraud Enforcement and Re-
covery Act is all about. It is imperative 
we pass this bill as soon as possible. 

Under President Bush, the Federal 
Government basically turned a blind 
eye to white-collar crime. After Sep-
tember 11, about 100 FBI white-collar 
fraud investigators had their job re-
sponsibilities shifted to focus on ter-
rorism, which is understandable. But 
the problem is, they were never re-
placed to do and continue the work on 
white-collar crime. As a result, lit-
erally thousands of allegations of fi-
nancial and mortgage fraud are going 
unexamined this day. 

Chairman LEAHY’s bill will turn this 
abysmal situation around by providing 
the resources necessary for the FBI to 
hire 160 additional special agents and 
more than 200 professional staff and fo-
rensic analysts dedicated to inves-
tigating white-collar crime. 

This bill also provides the resources 
necessary for the Justice Department 
to add up to 200 prosecutors and civil 
enforcement attorneys nationwide, as 
well as 100 support staff to focus on 
fighting fraud. This bill provides the 
resources necessary for the U.S. Postal 
Inspection Service, the U.S. Secret 
Service, and the inspector general at 
HUD to hire several hundred additional 
fraud agents, analysts, and investiga-
tors to combat fraud. 

This bill is desperately needed. It is 
important that we take a very aggres-
sive look at the fraud that is going on 
in that area. I hope very much that all 
our colleagues will support this legisla-
tion 

With regard to this issue of what has 
been going on on Wall Street, there is 
no question but that the American peo-
ple are furious—and rightly so. The 
American people want answers. What I 
wish to do now is say a word above and 
beyond this legislation, some of the 
areas that I think we have to go after 
we pass this bill. I think the American 
people are demanding an investigation 
to understand how we got into this fi-
nancial crisis in the first place. Who 
are those people responsible? Some 
people say: Well, it is all of us. We are 
all responsible for this financial crisis. 
That simply is not accurate. The truth 
of the matter is, there are probably a 
few hundred people who, through their 
greed, their recklessness, their illegal 
behavior, have pulled our Nation and 
much of the world into a deep reces-
sion. 

We need to know who they are. We 
need to know what they did. We need 
to make sure this never happens again. 
And where illegal activity has taken 
place, we need to hold them account-
able. 

One other area I wished to touch on, 
to look at another issue that is of con-
cern to people in the State of 
Vermont—and I get e-mails on this vir-
tually every day, I know it is true na-
tionwide—at the same time as we are 
bailing out huge Wall Street financial 
institutions, at the same time as these 
financial institutions are getting zero 
interest loans from the Fed, you know 
what they are saying to the American 
people. They are saying: Thanks, 
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chump. We appreciate all your help. 
Now we are going to charge you 20, 25, 
30 percent interest rates on the credit 
cards we gave you. 

Recently, I have been receiving many 
e-mails from people who have seen the 
Bank of America, for no particular rea-
son, doubling their interest rates all 
over this country. People are using 
their credit cards to pay for their gro-
ceries, to pay for basic needs. College 
kids, they are using credit cards to pay 
college expenses, and they are being 
charged outrageous rates. 

The reality is, today in America, if 
you can believe it, one-third of all 
credit card holders in this country are 
paying interest rates above 20 percent, 
and as high as 41 percent, which is 
more than double what they paid in in-
terest in 1990. 

What we are looking at right here is 
a situation in which the American peo-
ple are bailing out these large institu-
tions and in return what we get are 
outrageously high interest rates. I 
have introduced, along with Senators 
DURBIN, LEVIN, LEAHY, HARKIN, and 
WHITEHOUSE, legislation that will re-
quire any lender in this country to im-
mediately cap all interest rates on con-
sumer loans at 15 percent, including 
credit cards. 

The reason we have selected that 
number is, it is precisely what credit 
unions all over the country are oper-
ating under and have operated under 
for 30 years, and they have done well. 
They are not coming to Washington for 
hundreds of billions of dollars in bail-
outs. 

I think if it has worked well for the 
credit unions, it can work well for fi-
nancial institutions. I hope we can get 
that bill on the floor and see it pass to 
protect millions of credit card holders 
all over this country. 

There is another issue I think we 
have to address. The reason Congress 
has provided $700 billion to bail out 
Wall Street, against my vote I should 
say but that is what happened, the rea-
son the Fed has lent out over $2 trillion 
to large financial institutions has a lot 
to do with the phenomenon of ‘‘too big 
to fail.’’ 

The thought is, if a large financial 
institution goes under, it will bring 
systemic damage to our entire econ-
omy, and it has to be propped up. As I 
said on the floor of this Senate more 
than once, if an institution is too big 
to fail, it is too big to exist. 

I will be introducing legislation soon 
to require that the Federal banking 
regulators examine every bank in this 
country to make sure no bank is too 
big to fail over a reasonable period of 
time. In other words, I think we have 
to take a look at what Teddy Roosevelt 
did 100 years ago, over 100 years ago. If 
an institution is too big to fail, let’s 
start breaking them up right now so we 
do not find ourselves back in the same 
place some years from now. 

It goes without saying, in another 
area, we have clearly got to end the de-
regulation of banking laws that were 

passed over the last decade that helped 
cause this crisis. There was a belief 
that if we let Wall Street do all the 
wonderful things they are capable of 
doing, well, they are going to provide 
and create prosperity, not only for 
their people but all over our country. 

Clearly, we have learned a lesson: 
When you leave Wall Street alone, they 
will do what they do best; that is, act 
in a very greedy way to maximize their 
profits. For them, 20 percent, 30 per-
cent were not enough. They needed 40 
percent, they needed 50 percent rates of 
return. Their CEOs needed not $20 mil-
lion, not $50 million, in some cases 
they needed $1 billion. 

I think it is now widely understood 
that we have to reverse the deregula-
tion that took place over the last dec-
ade, and we have to move forward with 
sensible regulation. That means we 
have to revisit certainly Gramm- 
Leach-Bliley, we have to restore the 
firewalls that were imposed by the 
Glass-Steagall Act in 1934 and that 
were repealed as a result of deregula-
tion. 

On another issue, I think there is 
growing concern that the Federal Re-
serve has taken on new responsibilities 
and that there is a clear lack of trans-
parency in the Fed. The American peo-
ple have a right to know what is going 
on there, and today we are kept in the 
dark. 

Regardless of one’s views on the mer-
its of the $700 billion financial rescue 
package that was signed into law by 
President Bush on October 3, one thing 
we can say is that if the taxpayers and 
the citizens of this country want to 
know who received this money, all 
they have to do is go to a Web site and 
they can find that. 

On the other hand, if you want to 
know who received $2.2 trillion from 
the Fed, if you want to know what the 
terms are of those agreements, you will 
not find any information whatsoever. 
All of that information has been kept 
secret from the American people. 

I am grateful that as part of the 
budget debate, the Senate voted 59 to 
39 in favor of an amendment I offered 
to the budget resolution with Senators 
BUNNING, WEBB, and FEINGOLD, calling 
on the Fed to release this information. 
In my view, it is time for the Fed to 
listen to the will of the Senate and the 
American people and release this infor-
mation as soon as possible. 

Let me conclude by simply saying I 
think today we are debating a very im-
portant piece of legislation, the Fraud 
Enforcement and Recovery Act, intro-
duced by my colleague from Vermont. 
This is an extremely important legisla-
tion. Let’s get it passed as soon as pos-
sible with as large a vote as we can. 

After we do that, let’s start turning 
our attention to other aspects of this 
Wall Street crisis so we can respond to 
the frustration and the anger of the 
American people, create a new Wall 
Street, create accountability, lower in-
terest rates, and do many of the things 
the American people want to us to do. 

I yield the floor. 
The ACTING PRESIDENT pro tem-

pore. The Senator from Vermont. 
Mr. LEAHY. Mr. President, I have 

been in discussions with the distin-
guished Republican deputy leader, Sen-
ator KYL. We do not have a formal 
agreement but what we are looking to-
ward doing, in the next 10 minutes or 
so, is having acceptance of the man-
agers’ technical amendment and then 
going to a rollcall vote on Senator 
KYL’s amendment, which I will sup-
port. 

I suggest the absence of a quorum. 
The ACTING PRESIDENT pro tem-

pore. The clerk will call the roll. 
The bill clerk proceeded to call the 

roll. 
Mr. LEAHY. I ask unanimous con-

sent that the order for the quorum call 
be rescinded. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

AMENDMENT NO. 993, AS MODIFIED 
Mr. LEAHY. Mr. President, I ask 

unanimous consent to modify the 
Leahy-Grassley amendment at the re-
quest of the Justice Department to add 
the word ‘‘or’’ after the comma at page 
2, line 1. I send the modification to the 
desk. 

The ACTING PRESIDENT pro tem-
pore. The Senator has that right. The 
amendment is so modified. 

The amendment, as modified, is as 
follows: 

On page 15, strike beginning with line 20 
through page 16, line 10, and insert the fol-
lowing: 

(d) MAJOR FRAUD AGAINST THE GOVERN-
MENT AMENDED TO INCLUDE ECONOMIC RELIEF 
AND TROUBLED ASSET RELIEF PROGRAM 
FUNDS.—Section 1031(a) of title 18, United 
States Code, is amended by— 

(1) inserting after ‘‘or promises, in’’ the 
following: ‘‘any grant, contract, subcontract, 
subsidy, loan, guarantee, insurance or other 
form of Federal assistance, including 
through the Troubled Assets Relief Program, 
an economic stimulus, recovery or rescue 
plan provided by the Government, or the 
Government’s purchase of any troubled asset 
as defined in the Emergency Economic Sta-
bilization Act of 2008, or in’’; 

(2) striking ‘‘the contract, subcontract’’ 
and inserting ‘‘such grant, contract, sub-
contract, subsidy, loan, guarantee, insurance 
or other form of Federal assistance,’’; and 

(3) striking ‘‘for such property or serv-
ices’’. 

The ACTING PRESIDENT pro tem-
pore. The Senator from Oklahoma. 

Mr. COBURN. I ask unanimous con-
sent to be recognized until Senator 
KYL returns to the floor or for a short-
er period of time, whichever may be 
the shortest. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

Mr. COBURN. Mr. President, nobody 
disputes the intent that we ought to go 
after the fraud that has been associ-
ated with the mortgage industry and 
some of the problems thereof. We 
passed the stimulus bill that had a lot 
of money for the Justice Department 
in it. We didn’t tell them they should 
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use the money on this. We passed an 
omnibus bill, none of which did we put 
money in. We put $10 million in for the 
FBI. Now we come before the Senate 
wanting to authorize $500 million more 
for a bill in a department, the Justice 
Department, that will end this fiscal 
year with over $2 billion in the bank. 
Since I have been a Senator, they have 
had over $2 billion at the end of the 
year. There is something unique about 
the Justice Department. The Justice 
Department is the only Federal agency 
that doesn’t ultimately have to send 
its unspent money back to the Treas-
ury. They get to keep it. 

In a time where we are spending 
money to the tune of $112 billion a day 
every day we have been in session so 
far in this 111th Congress, to say that 
we ought to send another $500 million 
to an agency that is going to have $2 
billion left over at the end of this year 
and the next few years to come tells us 
we are not good money managers, but 
most of the American people know that 
already. 

On fiscal grounds, what we are doing 
is, we are authorizing money. And that 
is what will be the response to this de-
bate: It is just an authorization. The 
fact is, if you are authorizing, you in-
tend to spend it. You are going to try 
to get another $500 million appro-
priated on this bill. 

Secondly, we don’t have ex post facto 
laws. So everything this bill does has 
no application in terms of a statute 
change to any of the crimes com-
mitted, either the fraud or money laun-
dering or anything else. It has no appli-
cation. None of it will apply to mis-
deeds and infractions of the law that 
happened that got us into this crisis. 

Additionally, every act that was 
committed that broke a law under the 
statutes we have today, both Federal 
mail fraud and wire fraud, can be pros-
ecuted already. What is going on? What 
is going on is, we are going to pass a 
bill in reaction to a problem that Con-
gress created in the first place by 
incentivizing poor behavior at Fannie 
Mae and Freddie Mac, by not doing 
oversight, and we are going to make 
everybody feel better because we re-
acted to it. We don’t need new laws on 
the books. What we need to do is en-
force the laws we have today. It may be 
true that the Justice Department 
might need additional moneys. But 
where is the oversight? 

We released a report earlier this year 
that showed $10 billion over the last 5 
years of waste in the Justice Depart-
ment. Here is a department that has 
wasted $10 billion over the last 5 years, 
has $2 billion at the end of this year 
with which they could fund this. We 
didn’t fund any of it except $10 million 
in the stimulus bill or the omnibus bill, 
and we are adding new laws to the 
books that we don’t need to prosecute 
the people who broke the law. It is a 
typical congressional reaction when 
what we should be doing is enforcing 
the laws already on the books and sup-
plying on a priority basis the funding 

for the Justice Department to pros-
ecute that. 

I see Senator KYL is here. I will con-
tinue my comments later. 

I yield the floor. 
The ACTING PRESIDENT pro tem-

pore. The Senator from Vermont. 
Mr. LEAHY. Mr. President, we have 

the Leahy-Grassley technical amend-
ment. I ask for its passage. 

The ACTING PRESIDENT pro tem-
pore. Is there further debate on the 
pending amendment? 

Hearing no further debate, without 
objection, the amendment, as modified, 
is agreed to. 

The amendment (No. 993), as modi-
fied, was agreed to. 

Mr. LEAHY. Mr. President, I move to 
reconsider the vote. 

Mr. KYL. I move to lay that motion 
on the table. 

The motion to lay on the table was 
agreed to. 

AMENDMENT NO. 985 
Mr. LEAHY. I believe it would be in 

order now to bring up the Kyl amend-
ment; is that correct? 

The ACTING PRESIDENT pro tem-
pore. That is the pending amendment. 

Mr. LEAHY. I ask for the yeas and 
nays on the Kyl amendment. 

The ACTING PRESIDENT pro tem-
pore. Is there a sufficient second? 

There appears to be a sufficient sec-
ond. 

The yeas and nays were ordered. 
The ACTING PRESIDENT pro tem-

pore. The Senator from Arizona. 
Mr. KYL. Mr. President, I will de-

scribe this amendment in one sentence 
so as not to be more confusing than it 
otherwise would be. It is clearly a tech-
nical amendment and has strong sup-
port on both sides. It modifies the bill’s 
definition of the term ‘‘obligation’’ as 
used in the reverse False Claims Act to 
exclude contingent obligations, thus 
precluding the possibility that conduct 
that makes a defendant liable for a 
penalty or a fine could become action-
able under this law before that fine is 
actually established or assessed. I be-
lieve the amendment is agreed to on 
both sides. 

The ACTING PRESIDENT pro tem-
pore. The Senator from Vermont. 

Mr. LEAHY. Mr. President, I thank 
the Senator from Arizona. He worked 
with me and Senator GRASSLEY. We 
both support his amendment. I will 
vote for it. 

The ACTING PRESIDENT pro tem-
pore. If there is no further debate on 
the amendment, the question is on 
agreeing to amendment No. 985. 

The yeas and nays are ordered. 
The clerk will call the roll. 
The legislative clerk called the roll. 
Mr. DURBIN. I announce that the 

Senator from Massachusetts (Mr. KEN-
NEDY), the Senator from Massachusetts 
(Mr. KERRY), and the Senator from 
West Virginia (Mr. Rockefeller) are 
necessarily absent. 

Mr. KYL. The following Senator is 
necessarily absent: the Senator from 
Kansas (Mr. ROBERTS). 

The ACTING PRESIDENT pro tem-
pore. Are there any other Senators in 
the Chamber desiring to vote? 

The result was announced—yeas 94, 
nays 1, as follows: 

[Rollcall Vote No. 160 Leg.] 
YEAS—94 

Akaka 
Alexander 
Barrasso 
Baucus 
Bayh 
Begich 
Bennet 
Bennett 
Bingaman 
Bond 
Boxer 
Brown 
Brownback 
Bunning 
Burr 
Burris 
Byrd 
Cantwell 
Cardin 
Carper 
Casey 
Chambliss 
Coburn 
Cochran 
Collins 
Conrad 
Corker 
Cornyn 
Crapo 
DeMint 
Dodd 
Dorgan 

Durbin 
Ensign 
Enzi 
Feingold 
Feinstein 
Gillibrand 
Graham 
Grassley 
Gregg 
Hagan 
Harkin 
Hatch 
Hutchison 
Inhofe 
Inouye 
Isakson 
Johanns 
Johnson 
Kaufman 
Klobuchar 
Kohl 
Kyl 
Landrieu 
Lautenberg 
Leahy 
Levin 
Lieberman 
Lincoln 
Lugar 
Martinez 
McCain 
McCaskill 

McConnell 
Menendez 
Merkley 
Mikulski 
Murkowski 
Murray 
Nelson (NE) 
Nelson (FL) 
Pryor 
Reed 
Reid 
Risch 
Schumer 
Sessions 
Shaheen 
Shelby 
Snowe 
Specter 
Stabenow 
Tester 
Thune 
Udall (CO) 
Udall (NM) 
Vitter 
Voinovich 
Warner 
Webb 
Whitehouse 
Wicker 
Wyden 

NAYS—1 

Sanders 

NOT VOTING—4 

Kennedy 
Kerry 

Roberts 
Rockefeller 

The amendment (No. 985) was agreed 
to. 

AMENDMENT NO. 995 
(Purpose: To establish the Financial Markets 

Commission, and for other purposes) 

The ACTING PRESIDENT pro tem-
pore. The Senator from Georgia is rec-
ognized. 

Mr. ISAKSON. Mr. President, I ask 
unanimous consent that the pending 
amendment be set aside and the clerk 
call up amendment No. 995. 

The ACTING PRESIDENT pro tem-
pore. Is there objection? Without objec-
tion, it is so ordered. 

The clerk will report. 
The legislative clerk read as follows: 
The Senator from Georgia [Mr. ISAKSON] 

proposes an amendment numbered 995. 

(The amendment is printed in today’s 
RECORD under ‘‘Text of Amendments.’’) 

Mr. ISAKSON. Mr. President, I ask 
unanimous consent to speak for 5 min-
utes. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

Mr. ISAKSON. Mr. President, I am 
honored to be introducing this amend-
ment today on this piece of legislation. 
I am particularly pleased to have 
worked for the past 31⁄2 months with 
the Senator from North Dakota, Mr. 
CONRAD, who is the principal cosponsor 
on what is known as the Financial 
Markets Commission. 

In the last year, the people of the 
United States have seen the value of 
their homes decline, the value of their 
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529 savings accounts for their kids’ col-
lege decline, their mutual funds, and 
their investments in whatever cat-
egory. Declines that started out to be a 
hiccup became colossal and we now 
find ourselves in a position where we 
are deleveraging and we are deflating 
in the United States of America. 

There should be some answers. Quite 
frankly, there is plenty of blame to go 
around, but we need some answers. We 
need some guidance. We need to ensure 
that my grandchildren and my children 
and yours don’t ever go through the ex-
periences we have gone through and we 
have shared with the American people 
in the last 12 months. 

The only way to get an objective 
evaluation of what went wrong and 
where mistakes were made is to create 
an independent commission of recog-
nized people of experience to look into 
the financial markets, the rating agen-
cies, Freddie Mac, Fannie Mae, invest-
ment bankers, hedge fund operators, 
commodities traders—everybody—and 
FASB and say: What went right, what 
went wrong, and what could we have 
done better to have prevented this 
from going on? 

I have a lot of suggestions. I could 
drop a lot of bills right now, including 
transparency for hedge funds and 
changing who compensates the rating 
agencies from the seller securities to 
the buyer securities. But we need a fo-
rensic audit of the laws of the United 
States as it relates to the financial 
markets, the Federal Reserve, and 
every aspect, so whatever did go wrong 
that could have been avoided is avoid-
ed. 

This Commission is designed to oper-
ate for 18 months. It has a budget of $5 
million and subpoena powers and it is 
directed to report back to the Congress 
of the United States its findings. It is 
specific in every regard so that any-
body who could have been a part of 
what happened in this financial col-
lapse is subject to investigation, is sub-
ject to scrutiny, and is subject to the 
sunshine that is necessary to get an-
swers. 

I think we owe it to the American 
people. I know I owe it to my children 
and grandchildren and to those people 
who voted for me to find out what went 
wrong and try and make it right. 

Senator CONRAD has been diligent in 
his effort to help. He has made very 
constructive suggestions concerning 
the amendments to this legislation. 
Jointly with him, we worked with the 
Banking Committee members, the 
ranking member, and the chairman to 
try to incorporate the ideas of every-
one and to make sure we don’t miss the 
mark, that we stay on focus, and we 
get what the American people deserve; 
that is, answers to what caused the fi-
nancial collapse that has decreased the 
value of their homes, the value of their 
savings accounts, protracted their re-
tirement, and brought about the uncer-
tainty that we have today in the econ-
omy of the United States of America. 

With that, I thank the Senator from 
North Dakota for his help. I thank the 

chairman and ranking member of the 
Banking Committee. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

MERKLEY). The Senator from North Da-
kota is recognized. 

Mr. CONRAD. I thank Senator 
ISAKSON for his leadership in this mat-
ter. It has been exemplary. I have truly 
enjoyed working with Senator ISAKSON 
and his staff. They are the leads on this 
legislation, which I think is one of the 
more important pieces of legislation 
we will consider this year. 

We have had two extraordinary trag-
edies in this country in the last period 
of time: September 11, when this coun-
try was attacked, and also what was 
very close, I believe, to a global finan-
cial meltdown. In fact, I will never for-
get as long as I live when, last fall, 
being called to a special urgent meet-
ing in the leader’s office with the 
chairman of the Federal Reserve and 
the Secretary of the Treasury of the 
previous administration and being told 
they were going to take over AIG the 
next day and they believed if they did 
not do it, we could suffer irreparable 
damage to the economy of the United 
States and, in fact, we could face a 
global economic meltdown. 

After 9/11, we put into place a com-
mission—bipartisan, nonpartisan—to 
review what happened, why it hap-
pened, and what could be done to pre-
vent it from ever happening again. 

That is precisely what we must do 
now with respect to the economic crisis 
that is upon us. We have an obligation 
to the people of this country and to our 
colleagues to put into place a commis-
sion, which is separate from partisan 
politics, to do a careful review of what 
happened, why it happened, and how it 
could be avoided from ever happening 
again. 

All across America, millions of peo-
ple are wondering about their retire-
ment. They are wondering if they will 
be able to retire. They are wondering 
what the quality of their life is going 
to be in retirement. They are won-
dering how their 401(k) became a 201(k). 
How did their retirement savings get 
cut in half? What occurred and who is 
responsible and what could be done to 
prevent it from happening again? 

This Commission will have 10 mem-
bers appointed by the majority and mi-
nority leaders of the Senate, the speak-
er and minority leader in the House of 
Representatives, the chairman and 
ranking members of the Senate Bank-
ing Committee and the House Finan-
cial Services Committee. It will be 
charged with reporting back to the 
President, the Congress, and the Amer-
ican people by the end of next year. 
The Commission will also have the au-
thority to refer evidence of criminal 
wrongdoing to the Justice Department 
and State attorneys general for pros-
ecution. 

I believe this Commission is abso-
lutely essential to determine, in a non-
partisan way, how this financial crisis 
occurred. Where were the mistakes 

made? Were there failures of regula-
tion? Were there failures in the regu-
latory agencies? Were there failures in 
the private sector? 

I think we all know the answer to 
every one of those questions is yes. 
There were failures in the Congress of 
the United States and in the adminis-
tration. This is not a finger-pointing 
exercise; this is an exercise to deter-
mine, on a fair and objective basis, 
what occurred and what can be done to 
prevent it from happening again. That 
is the goal of the legislation introduced 
by Senator ISAKSON, which I am proud 
to cosponsor. 

Let me conclude by saying that 
working with Senator ISAKSON has 
been a delight. He is a fairminded, seri-
ous legislator who has spent an enor-
mous amount of time doing this legis-
lation—and, let me say, doing it right, 
talking directly to the committees of 
jurisdiction, trying to get their input, 
their assessment, and also talking to 
other colleagues and preparing some-
thing that I think is fair, balanced, and 
is completely intended to be objective 
in its outcome. 

I think all of us have a responsibility 
to see this through to the end, so that 
at some future date the American peo-
ple will be able to look back and find 
out, on an objective basis, what were 
the failures of fiscal policy, what were 
the failures of monetary policy, what 
were the failures of the private sector, 
what were the failures of Government 
regulation and the policymakers in the 
Congress of the United States and in 
the administration? What could be 
done to prevent it from ever happening 
again? We have that obligation to the 
American people. 

Again, I thank Senator ISAKSON for 
his leadership on this important mat-
ter. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Vermont is recognized. 
Mr. LEAHY. Mr. President, I have 

listened to some of the things being 
said. I agree with the distinguished 
Senator from Georgia, who said we 
should find out what went wrong and 
try to make it right. The distinguished 
Senator from North Dakota said we 
should find out what happened and why 
it happened and make sure it never 
happens again. And it should be a non-
partisan effort, not finger pointing. 

I find myself closely aligned with 
this. I said the same thing about hav-
ing an accountability commission on 
what happened in areas including tor-
ture, the OLC memos that twisted stat-
utes and policy, and with White House 
interference in prosecutions and law 
enforcement. And I have been making 
such a recommendation for some time, 
so that we can find out just what hap-
pened. As we now found, opinions were 
written that were totally contrary to 
the law. We find such things as the 
Bybee memo. I hope that Judge Bybee, 
now that that memo has become pub-
lic, will do the honest thing, the moral 
thing, the right thing, and resign from 
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the bench. We find out about more and 
more of these alarming issues, but we 
still do not have all the facts. 

I think we should have some type of 
a nonpartisan commission, as the Sen-
ator said—not for finger-pointing, as he 
said—but to find out what happened 
and why it happened and to make sure 
it never happens again. We must find 
out what happened in order to try to 
make it right, as the Senator has also 
said. 

I am tempted to offer, as a second-de-
gree amendment to this one, an amend-
ment to include an examination of ev-
erything that went on during the last 
administration with regard to the ma-
nipulation of prosecutors, the manipu-
lation of the law, and those who wrote 
memos saying basically that certain 
people in the Government are above 
the law, cannot be affected by the law, 
and cannot be held accountable to the 
law. Those individuals even went so far 
as to say that the President could sim-
ply decide the law does not apply to 
him, which, of course, would be the 
first time in this Nation’s history that 
any binding Executive branch memo 
has ever claimed a President has that 
authority that I am aware of. All the 
arguments made by the Senator from 
North Dakota, which I believe were 
good arguments, could be made, for my 
commission proposal. On the question 
of why people decide not to follow our 
laws, how they convinced themselves 
to do that, and how they managed to 
get lawyers to write twisted memos to 
justify the idea that they did not have 
to follow the law: we had a certain 
cadre of such people within the White 
House and within the administration. 
And they apparently believed they 
could automatically excuse themselves 
from following the law. 

As I have said, there is the tempta-
tion to offer this as a second-degree 
amendment. I will not. But I simply 
point out that if it is applicable here, it 
is certainly applicable in those areas 
where people were not just trying to 
steal money, they were trying to steal 
the Constitution of the United States. 
And they are trying to steal the laws of 
the United States. I think that should 
be looked into just as much as some-
body who might want to steal money 
from the United States. Money can be 
paid back and should be paid back. 
Once you lose honor, once you lose 
your integrity, once you lose credi-
bility, once you lose adherence to our 
Constitution, that takes a lot longer to 
get back. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. GRASSLEY. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. GRASSLEY. I will speak on a 
provisions of the bill dealing with 

money laundering. This section of the 
bill that I am referring to would amend 
the criminal money laundering statute 
to make clear that the proceeds of 
specified unlawful activity include the 
gross receipts of illegal activity and 
not just the profits of that illegal ac-
tivity. 

The money laundering statutes make 
it an offense to conduct financial 
transactions involving the ‘‘proceeds’’ 
of a crime, sometimes referred to as 
‘‘specific unlawful activity’’ in the 
statutes. 

These statutes, however, do not de-
fine what the term ‘‘proceeds’’ 
amounts to. Instead, the term has been 
left to definition by our courts. 

For 22 years, since the money laun-
dering statute was enacted in 1986, 
courts have construed ‘‘proceeds’’ to 
mean ‘‘gross receipts’’ and not ‘‘net 
profits’’ of illegal activities consistent 
with the original intent of Congress. 

However, last year, the Supreme 
Court entered into it and, of course, re-
verses the definition in a case called 
United States v. Santos. 

The Supreme Court suggested that 
the term ‘‘proceeds’’ was ‘‘ambig-
uous’’—that is their word—and as a re-
sult, under the rule of lenity, the Court 
gave the term a much narrower defini-
tion. 

In this decision, the Court mistak-
enly limited the term ‘‘proceeds’’ to 
the ‘‘profits’’ of a crime, not the more 
global word ‘‘receipts.’’ 

As a result, the Court’s decision has 
limited the money laundering statutes 
to only profitable crimes. It gives 
criminal defendants an argument 
against their criminal conduct by forc-
ing the Government to prove that they 
actually made a profit, regardless of 
the criminal activity. 

This decision of the Court is contrary 
to the intent of Congress in passing the 
money laundering statutes and weak-
ens one of the Federal Government’s 
primary tools used to recover the pro-
ceeds of illegal activity, including 
mortgages and securities fraud. 

For example, these are some of the 
problems created by the Santos deci-
sion. 

If a drug dealer committed a finan-
cial transaction with the proceeds of il-
legal drug dealing but the money was 
only used to purchase drugs, then they 
could not be prosecuted for money 
laundering. I know, everybody hears 
that, and they say common sense dic-
tates otherwise. But the Supreme 
Court interpretation puts us in that 
sense that is contrary to common opin-
ion. 

Another example: If a fraudulent 
broker, such as a mortgage broker, in-
tentionally overvalued the fair market 
of a home for purposes of a mortgage, 
that broker could only be charged for 
money laundering related to any fees 
or potential profit made in the fraudu-
lent transaction, not based on the full 
value of the house. 

Another example: An executive who 
committed security fraud could not be 

charged with money laundering if the 
fraud were unsuccessful in making a 
profit even though there was a fully 
completed financial transaction. 

Those are just three of many exam-
ples I could give about how Santos very 
narrowly construes the possible pros-
ecution and limits the prosecution of 
certain unlawful activity in the area of 
money laundering. 

This legislation corrects the Santos 
decision and moves us forward so that 
profit or not, there is money laun-
dering actually going on, we will have 
an opportunity to prosecute and hope-
fully succeed in the prosecution. 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. DORGAN. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DORGAN. Mr. President, I will in 
a period of time offer an amendment 
with my colleague, Senator MCCAIN, 
dealing with a select committee of the 
Senate. We are waiting for Senator 
DODD, and as soon as Senator DODD ar-
rives I will relinquish the floor so he 
might proceed. 

As we are waiting, I wish to com-
mend my colleagues, Senator ISAKSON 
and Senator CONRAD, on the legislation 
they have introduced dealing with a 
commission. The formulation of a com-
mission seems to me to make some 
sense. 

I offered something called the Tax-
payer Protection Act in late January 
of this year. One of the five provisions 
of that act called for the creation of 
such a commission. Frankly, Senator 
ISAKSON and Senator CONRAD have sub-
stantially improved on that idea. Their 
amendment is very well done. It is 
something I very strongly support and 
I think will advance the interests of 
the Congress and the American people 
in trying to understand what exactly 
has happened here. 

I do want to mention that the 
amendment I will offer following a dis-
cussion in a few minutes by Senator 
DODD will be an amendment that re-
lates to S. Res. 62, a Senate resolution 
Senator MCCAIN and I jointly sub-
mitted about 2 months ago calling for 
the creation of a select committee to 
investigate, through the use of sub-
poenas and other approaches, the nar-
rative of what has happened. While I 
think a commission is valuable in 
making recommendations, having 
some of the best minds around the 
country serving on an independent 
commission, I also believe there is a re-
sponsibility in the Senate for a select 
committee of the type that has existed 
in history on a number of occasions to 
do the work to understand what is the 
master narrative here, what has hap-
pened to cause this unbelievable finan-
cial crisis. I will talk more about the 
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issue and the need for the establish-
ment of a select committee when I in-
troduce the amendment, but for the 
moment I wanted to say a couple of 
things. 

One, I believe this issue of a commis-
sion that my colleagues have advanced 
is something very worth supporting. 
Both my colleagues, Senator ISAKSON 
and Senator CONRAD, have done a lot of 
work on this, and it is very good work 
and it deserves, in my judgment, our 
support. 

I also want to say, in the context of 
these discussions, that before our col-
league, Senator DODD, who is coming 
to the floor in a bit, and who is chair-
man of the Senate Banking Com-
mittee, now lies the task of trying to 
put together the pieces of this puzzle 
and to find out how all of this works. 
He has done an enormous number of 
hearings. What Senator DODD is doing 
in these hearings in the committee and 
under his leadership is trying to figure 
out how do you lift this country out of 
the ditch? How do you put this system 
back together? How do you fix what is 
wrong in this banking system? How do 
you put the pieces together so they fit 
and represent the public interest so 
this doesn’t happen again? 

Senator DODD has done so many 
hearings on this in the recent months. 
Very few Members of the Senate, I 
think, understand the hours it has 
taken Senators DODD and SHELBY, lead-
ing that committee. But I must say 
again, they are forward looking to try 
to figure it all out. This country is in 
a huge hole. We have a banking system 
in chaos. We have a financial crisis. 
How do you get out of this hole? How 
do you lift this country? How do you 
put the pieces back together? How do 
you fix what is wrong in order to make 
it right so we can provide for recovery 
in this country? 

I want to say again that our col-
league, Senator DODD, and let me also 
say the ranking member of that com-
mittee, has an enormous burden. Under 
Senator DODD’s leadership, I think 
they have done an extraordinary job 
and they are at that work even today 
as I speak. 

As we talk here on the floor about 
these issues, I don’t want anybody to 
misunderstand the responsibilities of 
the committee and what that com-
mittee is trying to do. I don’t serve on 
that committee, but we have some aw-
fully good Senators who do—Repub-
licans and Democrats—and we have a 
good chairman—who are all trying to 
figure out how you put this together 
going forward. 

You know, this country has not seen 
this kind of financial collapse for a 
long time—the first time in my life-
time, certainly. It is a collapse of the 
sort that harkens back to the Great 
Depression. And the question isn’t 
whether this country will recover—it 
will. This is a great country, very re-
sourceful, and full of great people who 
want to lift this country up. We need 
to do that work together. The question 

isn’t whether; the question is when and 
how we will effect this recovery. And 
that is part of what all of us are grap-
pling with, most notably, of course, the 
Senate Banking Committee. The dis-
cussions that are underway this after-
noon are discussions about a commis-
sion, a committee, and so on. They are 
very important. 

Let me make one other point. The 
legislation that is the subject of 
amendment is legislation brought to us 
on a bipartisan basis by Senator LEAHY 
and Senator GRASSLEY and others. 
That is a piece of legislation that is 
very important as well, and I will 
speak more about that at some later 
point. But the underlying legislation is 
another piece of trying to grapple with 
something that should never have hap-
pened but now must be fixed. They are 
talking about providing the resources 
necessary for the investigators, for the 
prosecutors, for the law enforcement 
functions that need to be exercised 
here to find accountability—who did 
what. We don’t know. 

It is interesting, there are a lot of 
things that have caused us problems 
and that steered this country into a fi-
nancial ditch—a lot of them. Debt, de-
regulation, and dark money are just 
three, and I could describe all of them 
at great length. But our colleagues, 
Senator LEAHY and Senator GRASSLEY 
and others, on a bipartisan basis, are 
bringing something to the floor that 
says let us have the resources to go 
after some of these kinds of practices. 

Let me show you something. I went 
to the Internet today. This is on the 
Internet today. This is an advertise-
ment: You want to get a loan? These 
folks want to give you a loan. It is 
called speedy bad credit loans. Isn’t 
that unbelievable? With all this coun-
try has faced, you can go to a company 
called speedybadcreditloans.com. You 
have bad credit? They say that is okay. 
You have no credit? Well, that is OK 
too. If you have been bankrupt, that is 
no problem. Come to us, we will give 
you some money. These are the same 
shysters who have been involved in this 
and who ran this country into the 
ditch. 

I was wondering if I should spell that 
word. Maybe I shouldn’t have used the 
word, but the fact is it is the same kind 
of folks who ran this country into the 
ditch in the first place by putting out 
subprime mortgages and saying: If you 
have bad credit, come to us. No credit, 
slow pay, no pay? Come to us. Doesn’t 
matter. We want to give you some 
money. It is unbelievable to me. 

So here on the Internet today—bad 
credit mortgage, no credit, bad credit, 
bankruptcy, no downpayments, no 
delays. You certainly don’t need delays 
if you don’t have a good credit rating. 
You want to get some money from 
somebody? By the way, these folks are 
making a fortune. They put money out 
there on the street and then they 
would securitize it, pass the risk on up, 
and everybody was making a bunch of 
money. 

My colleagues, Senators LEAHY and 
GRASSLEY and others, are saying: You 
know what, the resources needed to go 
after these kinds of people and pros-
ecute this bad behavior and hold people 
accountable, those resources need to be 
passed by this Congress. And I agree 
with that. 

Here is another on the Internet 
today. CC&G Financial Group working 
together to build your dreams. Bad 
credit? Poor credit? We can get you in 
your dream home. In fact, we will fi-
nance the current home that you have. 
Isn’t that something? CC&G Financial 
Group says, you have bad credit? You 
have poor credit? Hey, we have a deal 
for you. Borrow some money from us. 

Let me tell you the little trick these 
folks have been doing. They put you 
into a mortgage with a teaser loan. 
They say: You know what, you are pay-
ing way too much on your monthly 
payment. We will give you a loan with 
a 2-percent interest rate. We can cut 
that monthly payment by hundreds 
and hundreds of dollars a month. Oh, 
they don’t tell you that it will reset; 
and yes, that 2-percent interest rate 
that gets that payment way down in 
about 2 or 3 years will reset to 10 per-
cent or 12 percent, and then you won’t 
be able to afford to make the payment. 
And by the way, we will lock in some-
thing called a prepayment penalty— 
which you will never hear about. It 
means you can never repay it. 

Now, why do they do that? So they 
could pack these up like sausages. 
They used to pack sawdust in sausages 
for filler. They would pack them up 
like sausages with sawdust, and then 
slice them and dice them and sell them 
as securitized loans. And they say to 
these hedge funds, investment banks, 
and others that wanted to buy all this 
nonsense, all this investment trash, 
they would say, we have a good deal for 
you. We have a bunch of loans in here 
with prepayment penalties, so they 
can’t get out of it, and by the way, the 
yield is good. All these smart people in 
the room didn’t understand that no-
body was going to be able to repay 
those loans. 

They also say: Do you want a loan 
with no documentation of your in-
come? It is called a no doc. No docu-
mentation. We will give you a loan on 
your home and you don’t even have to 
document your income. We don’t care. 
No doc. You want a loan you don’t have 
to pay any principal on, just the inter-
est? If that is not good enough, you 
can’t pay the interest even? We will do 
this for you. You don’t have to pay any 
principal, or all the interest. We will 
wrap it around the back side of the 
mortgage. Or even better, we don’t 
have to document your income, you 
don’t have to pay any principal, any in-
terest, and we will make the first 12 
payments for you. 

That is how lucrative this business 
was. You got bad credit, can’t pay your 
bills, are you a bad risk? Come to us. 
The biggest mortgage company in the 
country—Countrywide Mortgage—here 
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is what they said—the biggest mort-
gage company in the country. And by 
the way, they went belly up, and the 
folks at the top of that company went 
home with hundreds of millions of dol-
lars—hundreds of millions of dollars. 
Here is what the biggest mortgage 
company in the country said in the 
middle of all this. They said: Do you 
have less than perfect credit? Do you 
have late mortgage payments? Have 
you been denied by other lenders? Call 
us. We consider you a buddy, because 
we can make a bunch of money off of 
you. 

Well, Mr. President, I will discuss 
more about this later. I have been 
waiting for my colleague from Con-
necticut, who I indicated was on his 
way, and I wish to yield the floor now, 
and following my colleague’s presen-
tation, at that point I wish to offer an 
amendment with my colleague from 
Arizona. 

The PRESIDING OFFICER. The Sen-
ator from Arizona. 

Mr. MCCAIN. Mr. President, I see my 
colleague from Connecticut is waiting, 
so I will be brief. There is not much I 
can add to the words of my friend and 
colleague Senator DORGAN of North Da-
kota, whom I have had the privilege of 
working with in the past on a number 
of issues, especially the investigation 
of a scandal that is still ongoing, as a 
matter of fact, concerning Mr. 
Abramoff and his corrupting effect on 
both sides of the aisle. 

All of us just came back from a re-
cess. All of us had an extended oppor-
tunity to visit with our constituents. 
In Arizona, I had that opportunity. 
Traveling around my State, I saw that 
there is confusion, there is frustration, 
and there is justified anger. People are 
not able to stay in their homes, and 
they are unable to keep their jobs, with 
unemployment continuing to go up. A 
State such as mine was hurt very badly 
because we were on the crest of the 
wave of the housing and the crashdown 
in the most dramatic fashion. So I un-
derstand and appreciate and sym-
pathize with the fear and anger and 
frustration people feel about what is 
going on in America’s economy today, 
and they want answers. 

Actually, they want two things: They 
want answers and they want relief. But 
they also want to know what are we 
going to do to prevent a crisis of this 
nature from ever happening again. So 
far we haven’t given them any real 
good answers. That is why the proposal 
of Senator DORGAN, which I am pleased 
to join in, is so important at this time. 
The American people deserve to know 
what caused this crash, what caused 
this catastrophe which caused them to 
lose their homes, their families, their 
jobs, and futures. 

A select committee could get to work 
right away. We could be in business for 
a year. I have been on select commit-
tees before, including the one on POW 
and MIA issues. We were able to re-
solve the issue to a significant degree 
in a bipartisan fashion. I have no doubt 

this could be a bipartisan select com-
mittee. There have been select com-
mittees in the past and there may be 
select committees in the future, but 
this is vital to Americans now because 
they lack confidence in our economy 
today and in their future. 

Americans deserve to know what 
happened, to apportion responsibilities, 
and most importantly to know this 
will never befall them again. So I urge 
my colleagues to act and act quickly. 
We can talk about a commission. I 
have no objection to commissions. 
Some have been successful, some have 
not. The 9/11 Commission, which I was 
proud to sponsor, had magnificent re-
sults. The Commission on Social Secu-
rity and Medicare disappeared like a 
stone. 

I understand there are various areas 
of jurisdiction. The distinguished 
chairman of the Judiciary Committee 
is here, the distinguished chairman of 
the Banking Committee is here, and I 
know they are working hard, and I 
know they are going into their areas of 
responsibility. But I would allege that 
these areas of examination include eco-
nomic, financial, banking, housing, 
trade, and a broad range of issues 
which are not under the jurisdiction of 
a specific committee. I understand ju-
risdictional proprietorship. I also un-
derstand some people may view this as 
some kind of encroachment upon their 
responsibilities. But another thing 
about a select committee is that it gets 
the kind of attention that select com-
mittees get. I have been around the 
Congress long enough to see that when 
there is a crisis, select committees get 
the kind of attention and the kind of 
results that can lead to the kinds of re-
forms that are necessary. 

We are in the greatest economic cri-
sis since the Great Depression. Every-
one knows that. The American people 
deserve to know what happened, who 
caused it, and what we are going to do 
about it. 

It does not just lie under the jurisdic-
tion of one committee. It crosses all 
lines, and it should be composed, frank-
ly, of the most qualified people and 
staff we can come up with. So I urge 
my colleagues, in the interest not of 
specific committee jurisdiction but in 
the argument that this crisis, in its 
size and severity, is nearly unprece-
dented in American history and re-
quires extraordinary actions. That is 
not business as usual. 

I urge my colleagues to set aside any 
partisan or jurisdictional differences 
and vote in favor of an immediate ap-
pointment of a select committee to im-
mediately address this crisis which has 
affected the United States of America 
in the most painful fashion. 

I thank my colleague from North Da-
kota, who fits the best and finest and 
most admirable definition of a prairie 
populist. I thank him and I yield the 
floor. 

The PRESIDING OFFICER. The Sen-
ator from Vermont is recognized. 

Mr. LEAHY. Mr. President, on the 
particular matter, the distinguished 

Senator from Arizona and the distin-
guished Senator from North Dakota 
have spoken about the jurisdiction of 
the Judiciary Committee, and I assume 
the chairman of the Rules Committee 
will speak about it. I also understand 
that Senators SCHUMER and COBURN 
have amendments. I urge them to come 
to the floor because there has been a 
request for a vote on the Isakson- 
Conrad amendment. I will not make a 
unanimous consent request at the mo-
ment, but it is our intent to have a 
vote on that around 4:20, 4:30—on the 
Isakson-Conrad amendment. 

I understand, because of budget mat-
ters that come up tomorrow, there is 
an intent to try to finish this bill to-
night. We can finish this bill tonight. I 
hope we could finish it before 6 or 7 or 
8 o’clock. Having an Irish father and 
Italian mother, I come with a hopeful 
attitude by nature. But I note we will 
have a vote around 4:30, 4:20 or 4:30. 

There are a number of matters. I see 
the distinguished and able chairman of 
the Banking Committee here. There 
are a number of matters within the ju-
risdiction of the Banking Committee. I 
will let him speak to that. 

I urge Senators who have amend-
ments to bring them to the floor be-
cause as soon as we have no amend-
ments apparently here, we are going to 
try to move to final passage. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Connecticut. 
Mr. DODD. Mr. President, let me, 

first of all, commend our colleague 
from Vermont for his work on the un-
derlying subject matter, which is of 
great importance not only to the Sen-
ate but to the American people, to deal 
with issues of fraud and related mat-
ters. I think it is tremendously helpful. 

I was not on the floor. I apologize to 
my colleague from Georgia, Senator 
ISAKSON, and to Senator CONRAD, with 
whom I have joined in offering their 
proposal to establish a commission to 
examine, as the Senator from Arizona 
has accurately pointed out, and the 
Senator from North Dakota pointed 
out, the most serious economic crisis 
in the last 100 years of our Nation. This 
is a matter that not only deserves our 
attention, in terms of what steps we 
take as legislators to avoid the kind of 
problems we are witnessing today, but 
also, I think importantly, to look back 
as to how we ended up in this situation 
over the last several years. 

Going back, it all didn’t begin a year 
ago or 2 years ago, but decisions that 
were made as many as 20 years ago—15, 
10 years ago—had an awful lot to do 
with the problems that emerged, par-
ticularly in the area of residential 
mortgage foreclosures that became the 
root cause of the economic collapse. 

There is no debate about whether we 
ought to look back. At least I don’t see 
any. I think it is critically important, 
as other Congresses at other moments 
in our Nation’s history when con-
fronted with other crises have done. 
Whether it was the great Civil War, the 
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sinking of the Titanic, the so-called 
Pecora Commission—which was named 
for the legal counsel of the Senate 
Banking Committee during the Great 
Depression, looking back, obviously, 
the 9/11 Commission. There is example 
after example. The only question that 
remains for us to decide here is what is 
the best way to do this. 

Senator ISAKSON, Senator CONRAD, 
myself, and others who may join us, be-
lieve the outside commission is prob-
ably the best alternative, given the 
magnitude of the problem that must be 
examined. I think it will take a signifi-
cant amount of hard work by some 
very talented and knowledgeable peo-
ple over the next year, year and a half 
or so to do the job. Or do we engage in 
the same effort internally in this body 
with a select committee made up of 
Members of the Senate who would have 
to pretty much dedicate almost their 
entire time, in my view, to that subject 
matter at the very time we are trying 
to step forward with some answers that 
will provide some solutions as to how 
we avoid pitfalls. 

Obviously, we were not waiting in 
the Banking Committee. Senator SHEL-
BY and I, my very able and competent 
former chairman of the committee and 
today ranking member, have already 
had, I think, some 15 or 16 hearings just 
since the end of January on the subject 
matter—the Presiding Officer is a dis-
tinguished member of our committee— 
on how we create the architecture to 
go forward and fill in the gaps so we 
don’t end up with the same kind of 
problems that created the situation we 
are in. We cannot wait until the next 
Congress to do that. I believe it incum-
bent on us to come up with some an-
swers to that in this Congress. We are 
working very hard on exactly that ef-
fort. There are some other matters we 
have to pay attention to, but that, I 
would argue, is the principal job of our 
committee in this the 111th Congress. 

I know other committees are deeply 
involved. The Finance Committee is 
deeply involved in health care. Senator 
MAX BAUCUS and Senator CHUCK 
GRASSLEY are going to be spending vir-
tually every waking hour over the next 
several months, along with Senator 
KENNEDY and Senator ENZI, on the 
Health and Education, Labor, and Pen-
sions Committee, not to mention oth-
ers, dealing with that issue. 

We have the climate change issues. 
We have the budgetary matters. Sen-
ator CONRAD and his committee, along 
with JUDD GREGG from New Hampshire, 
are deeply involved in the budgetary 
questions. 

When you start talking about form-
ing a select committee made up of 
Members of this body, some of the very 
people on the Finance Committee, the 
Banking Committee, the Budget Com-
mittee, are already consumed with 
major responsibilities. The likelihood 
that a group of ourselves here could 
dedicate the time and the effort that 
needs to be dedicated to the examina-
tion of this issue while simultaneously 

trying to get our economy back on its 
feet again, I think is asking an awful 
lot. 

My disagreement with my very good 
friend, and he knows this, my close 
friend from North Dakota, along with 
JOHN MCCAIN, with whom I have had a 
very good and positive relationship 
over the years, is not about whether we 
ought to do this—there is no debate 
about that—but where is the best 
venue for this to occur. 

Let me make a second argument to 
my colleagues. This has already been a 
pretty acrimonious debate regrettably, 
but it has turned into that. There was 
a lot of finger-pointing going on. None 
of us may like that individually, but it 
is what it is. I think to the extent we 
can ask the body, that is a political 
body in nature, to kind of do the job 
without engaging in some of that 
‘‘blame the other guy for the problems 
we have’’ is unavoidable. I don’t think 
any of us objectively believe that is a 
very good way to proceed. We are not 
going to get very much out of it if that 
becomes what happens in these select 
committees, making sure someone else 
gets responsibility for the difficulty. 
Believe me, there is a lot of responsi-
bility to go around. 

But I believe if you end up having 
that kind of framework you are invit-
ing that kind of environment and I 
think the last thing this body needs at 
this hour is to be seen as engaging in 
nothing more than the politics of the 
blame game. 

I argue, again, that an outside com-
mission made up of people who are 
knowledgeable, coming from the world 
of finance, academia, labor, consumers, 
others, who could dedicate the time 
and effort along with a competent staff 
to work with them and reporting back 
to us, the committees that have juris-
diction, as they uncover evidence or 
ideas that would help us fill in these 
gaps that we need to do legislatively, 
makes more sense. For that reason, I 
commend Senator ISAKSON, who is the 
principal author of this. Senator 
CONRAD has joined him, as I have and 
my staff. We worked together over the 
last number of days. Senator SHELBY’s 
staff has also been tremendously con-
structive and positive trying to put to-
gether this idea that would make sense 
to our colleagues. 

That is the difference. Do we go with 
a select committee made up of our-
selves—and certainly every committee 
that has some jurisdiction on this 
would want some members on the com-
mittee. The idea that we would ask a 
group of us who have nothing to do 
with the subject matter to become part 
of the select committee also works 
counter to what we are trying to 
achieve, and so the Members who have 
jurisdiction, I assume, would insist on 
being a part of it. 

Which subcommittee chairs it? How 
do you decide how big that committee 
is? All these are matters which could 
end up dividing us, when our job ought 
primarily to be to find out what went 

on and utilize a means that would help 
us achieve that and then, more impor-
tantly, to do our jobs to make sure the 
very problems and gaps that existed to 
allow this problem to emerge are taken 
in so we plug those, in effect, or mend 
those in a way and help create that ar-
chitecture that would allow our econ-
omy to grow, the confidence to be re-
stored, and the sense of optimism to 
come back to our country. 

I am very complimentary of my col-
league from North Dakota for talking 
some weeks ago. He is not a Johnny- 
come-lately to the issue. He argued for 
this idea of looking back. I thought 
about it a lot and have been trying to 
determine which way is the best for us 
to proceed. It is always with some re-
gret when you disagree with a friend— 
not about the goals. In that there is an 
absolutely common interest. But which 
of the methods should we use to help us 
achieve those goals? I believe our col-
league from Georgia and our colleague, 
ironically, from North Dakota as 
well—the two Senators from North Da-
kota are kind of on opposite ideas of 
this issue. Not on the issue of what we 
ought to achieve but rather—— 

Mr. DORGAN. Would the Senator 
yield on that point? 

Mr. DODD. I will be happy to yield. 
Mr. DORGAN. We are not on opposite 

sides, necessarily. I said I support the 
Isakson-Conrad-Dodd Commission; I 
don’t think it is a case of either/or. I 
think it is a case where both are nec-
essary. But I wish to make the point I 
am not at odds with my colleague from 
my State or Senator DODD or Senator 
ISAKSON on this issue. 

Mr. DODD. I stand corrected on that 
point. I appreciate my colleague mak-
ing that correction. 

That is my case, basically. I don’t 
know what my colleague from Georgia, 
Senator ISAKSON, or my colleague, Sen-
ator CONRAD, had to say about this, 
about how this might have to be con-
structed, but this may be a choice we 
have to make in the coming half-hour 
or an hour or so, as to which of these 
ideas we will use. The idea that we do 
both gets a little complicated but, 
nonetheless, sometimes as an institu-
tion we are inclined to take the course 
or the path of least resistance on these 
matters, which sometimes can even 
add to more difficulties down the road. 

But I urge my colleagues to support 
the Isakson-Conrad-Dodd proposal. We 
think it makes a great deal of sense to 
achieve that very important goal while 
simultaneously allowing this institu-
tion to perform the function many 
would expect us to fill and that is to 
start crafting the structures that 
would allow the modernization of our 
financial institutions in a responsible 
and thoughtful manner. That work 
alone, as the Presiding Officer knows, 
is going to be almost all consuming in 
the coming weeks. 

With that, I yield the floor and thank 
my colleagues for their attention on 
this matter. 

The PRESIDING OFFICER. The Sen-
ator from North Dakota is recognized. 
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Mr. DORGAN. Mr. President, I, too, 

rise in support, as I have indicated ear-
lier, in support of the proposal that 
was offered by my colleagues, Senator 
ISAKSON, Senator CONRAD, Senator 
DODD. I think it is a worthy thing. As 
I indicated, I offered a Taxpayer Pro-
tection Act in late January that in-
cluded a commission involved in that 5- 
step proposal. But I think they have 
dramatically improved on that. I think 
this bill they have offered is one wor-
thy of support, and I certainly support 
it. I think an outside commission 
makes a great deal of sense. 

But as I indicated, it is not either/or. 
It cannot and should not be either/or. 
This notion that somehow this is too 
much politics in the Congress to be 
evaluating what has happened here and 
what you need to do about it—I don’t 
know. John F. Kennedy used to say 
that every mother kind of hopes her 
child might be able to grow up to be 
President, as long as they don’t have to 
be active in politics. Oh, yeah? Politics 
is what we do. The political system is 
the system in which we make deci-
sions. I happen to agree—the New York 
Times wrote a piece about this, and I 
agree with it fully: 

The investigation should not be performed 
by outside experts . . . whose report the Con-
gress is free to accept or reject. It should be 
a part of the Congressional process and in-
clude an investigator with subpoena power 
and the right to participate in the ques-
tioning of witnesses, as well as to prep law-
makers for the hearings. 

Let me make this point. This is not 
either/or. I support this Commission. 
This Commission makes sense. My col-
league from Georgia is here, and I wish 
my colleague from North Dakota were 
here because, as I read the proposal of 
theirs, they have done some good work. 
I strongly support it. 

But let me make this point. In addi-
tion to an outside commission taking a 
look outside of this institution, it is 
this Congress that has offered up $700 
billion of funding to the Secretary of 
the Treasury. That is what this Con-
gress has done: Here is $700 billion. We 
are the ones who appropriate the 
money. Accountability exists to do 
what is necessary to find out what has 
happened, to do the master narrative of 
what has occurred here and what are 
the things we can and must and should 
learn from that. 

Let me describe a select committee. 
Let me describe a committee in 1940 
named the Truman Committee. Harry 
S. Truman on the floor of this Senate, 
with a member of his own party in the 
White House, said there is unbelievable 
waste and fraud going on in defense 
spending and we ought to investigate 
it. They investigated for 7 years with a 
special committee. They did 60 hear-
ings a year. Think of that. The com-
mittee spent $15,000 to be created and 
saved the taxpayers $15 billion over 7 
years. 

What an unbelievable value that was 
for the Senate to have done, the Tru-
man Committee. In fact, you know, I 

spoke a while back to Herman Wouk, 
one of the great authors in America, 
the author of ‘‘War and Remembrance’’ 
and so many other great works. He is 
in his nineties, one of America’s great 
authors. He is still writing, by the way. 

One of the things he talked about, he 
said, I do not know a lot going forward, 
but I know from about 1950 back, 1945 
back. 

He talked about the Truman Com-
mittee as a part of the history of what 
the Senate has done in the middle of 
the Second World War, a special com-
mittee established by the Senate, the 
Truman Committee, bipartisan, sub-
poena power, 60 hearings a year, 7 
years. Saved the taxpayers $15 billion, 
we are told. 

Well, you know, I am on the floor 
with my colleague from Arizona, Sen-
ator MCCAIN, because both of us believe 
there is a requirement for a select com-
mittee in this case. The Truman Com-
mittee, Kefauver Committee on Orga-
nized Crime, Church Committee, 
Kerry-McCain on POWs-MIAs I mean 
there have been a lot of examples of 
committees that have done some ex-
traordinary work here on very big 
issues. 

I said before my colleague from Con-
necticut came in something that will 
embarrass him, I am sure. I said the 
Banking Committee with my col-
leagues Senator DODD and Senator 
SHELBY is doing extraordinary work 
that most of us are not aware of, be-
cause we are not sitting over there 
hour after hour after hour trying to 
put together the notions of what are 
the solutions to get us out of this 
ditch. 

The Banking Committee has done ex-
traordinary work and continues to do 
it and will be required to do that for 
months now to try to lift this country. 
So my hat is off to the work of Senator 
DODD, the leadership he offers us, and 
all of those who are working on the 
Banking Committee. This proposal for 
a select committee is not a reflection 
on their work at all. 

But I would say this: There is not one 
committee in the Congress—that in-
cludes the Banking Committee—there 
is not one committee here that has 
anything more than three or four or 
five investigators at best. No com-
mittee has the capability that ought to 
exist and ought to be required to dis-
charge the responsibilities that fall on 
the shoulders of this Congress and this 
Senate, in my judgment. 

I know the Speaker of the House last 
week talked about a Pecora com-
mittee. In fact, they called it a Pecora 
Commission. Pecora, that was not a se-
lect committee, but that was right 
after the financial collapse and the 
Great Depression. He held a lot of hear-
ings, a lot of hearings. He was I believe 
the chief counsel to the Senate Bank-
ing Committee. History records the 
Pecora committee or Commission, the 
Pecora effort. We remember it in 2009 it 
was so significant, because he was 
looking back. 

Senator DODD does not have that lux-
ury at the moment. We have got to 
look forward and lift this country up 
and put the economy back together. 
And we have got to do it in a hurry. We 
do not have 3 years or 5 years. We have 
got to lift this country out of this 
ditch. This is a financial crisis unlike 
anything we have seen since the Great 
Depression. So they do not have a lot 
of luxury over in the Banking Com-
mittee to say, you know what, we are 
going to spend a lot of time looking in 
the rearview mirror. But I will tell you 
this: If we do not fully understand the 
narrative of what has happened here, 
we are destined someday to repeat it. 
We are destined to allow it to happen 
again. 

I said this, and this relates to the un-
derlying bill on the floor that Senators 
LEAHY, GRASSLEY, and others have 
brought here. Go to the Internet today 
and take a look at this. This is one. I 
could have brought many. This is a 
company who says—it is called 
speedybadcreditloans.com. 

After all we have faced and the finan-
cial collapse and the subprime loan 
scandal, with a bunch of bad actors 
leaving with hundreds of millions of 
dollars of ill-gotten gains and leaving 
victims in their wake all over this 
country, massive foreclosures and the 
financial collapse—after all of this, go 
to the Internet today, and find a com-
pany that is called speedybadcredit-
loans. They say on the Internet: Do 
you have bad credit? That is okay. Do 
you have no credit? That is all right. 
Do you have bankruptcy? No problem. 
Come and get a loan from us. Is that 
unbelievable? Just unbelievable. 

There is one more, CC&G Financial 
Group. If you have bad credit, you got 
poor credit—I could do 40 of these, by 
the way—come to us. We can get you 
into your dream home, by the way. 
They say: With all of these values due 
to foreclosures and short sales, now is 
the time. Got bad credit, got an appe-
tite to get a new home. 

I wonder if they are doing what those 
mortgage companies did that steered 
us into the ditch to say to potential 
borrowers: Hey, come over here. You 
are paying $700 a month house pay-
ments. You know what, we will give 
you a mortgage to pay $200 a month. 
Why should you pay more than triple 
what you ought to pay? You get a 
mortgage from us, $200 a month. Oh, by 
the way, you do not even have to docu-
ment your income. We do not care. We 
will charge you an extra quarter per-
cent, but you do not have to document 
it. Well, maybe 2.25 percent will be 
your new mortgage, maybe $210 a 
month. We are going to put a little 
deal in there, it is going to reset in 3 
years, it is going to be 12 percent. That 
may be a problem, but do not worry, 
that home value is going like that. You 
can sell it if there is a problem. But we 
are going to allow that to reset. And 
we are not going to mention this to 
you. We are going to put a prepayment 
penalty in it so you cannot get out of 
this. 
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Then what we are going to do is we 

are going to wrap it into a big piece of 
sausage, like they used to fill sausage 
with filler. Then we are going to chop 
it up and we are going to sell it. We 
have got hedge funds and investment 
banks that are yearning for these kinds 
of instruments. So we sell the risk. I 
am a big old mortgage company that 
advertises: We want bankrupt people to 
come to us. We want people with bad 
credit to come borrow with us, because, 
you know what, we are not going to sit 
across the desk and look into their eye-
balls to see whether they can repay 
this loan. No, we are not going to do 
that. We are going to sell the risk. So 
we do not have to do what is called un-
derwriting. That means sitting across 
the desk, and the lender evaluates 
whether the borrower can actually 
repay it. It is the old way you used to 
do things, not the modern way. It is 
the old way. You do not have to under-
write if you are going to sell the risk. 
In fact, sell it two or three times. 

Then, by the way, when someone is 
being foreclosed upon, the new tech-
nique is to say in court: Show us the 
original mortgage. And they are having 
a devil of a time trying to find an origi-
nal mortgage because it has been sold 
upstream. Disconnect the borrower and 
the lender from the risk—well, not the 
borrower, but the lender from the risk. 
And meanwhile they are all making 
massive amounts of money. 

You know, the year before last, I 
looked up to see who was the biggest 
income earner in the country in the 
middle of this unbelievable avalanche 
of financial good news. Who earned the 
biggest income in the country, individ-
ually? 

Well, a guy who ran a hedge fund 
earned the biggest income, $3.6 billion. 
Now, that person earned in 3.5 minutes 
what the average worker in America 
earned in a year. When that person 
comes home and says: I had a pretty 
good day, and the spouse says: Well, 
honey, how are you feeling? 

Well, I made $10 million today. 
Mr. President, $10 million every day. 

How is it that people were working 
those kinds of stratospheric incomes, 
$3.6 billion, or even much lower, a CEO 
from one of the biggest mortgage 
banks in the country that went belly 
up, and he left with a couple of hundred 
million dollars, much lower income? 
How is it they ended up with all of this 
money? They ended up with all of this 
money by creating all kinds of fancy 
instruments and getting payments by 
moving all kinds of money around and 
a lot of victims in their wake. So the 
question is, what do you do about all of 
this? Well, the first thing to try to un-
derstand here is what has happened. I 
am talking now about subprime mort-
gages. 

But you know what, that is one 
piece. It is like a book with several 
chapters, many chapters. It is one 
piece. But I am describing how unbe-
lievable this piece is. So the question 
is, what do we know at this point? 

What really do we know about what 
has happened that has caused this col-
lapse? 

I talked about dark money a bit ago. 
Debt helped cause this collapse. Some 
of that is here. Federal budget debt. 
Federal trade debt, by the way, $800 
billion a year trade debt. That is 
money we owe to other countries, $800 
billion a year. 

So debt, part of our responsibility. 
Somebody said to me, well, it is the 
Federal Government that is spending 
more than it has. I said: Oh, really, 
have you taken a look at credit card 
debt and household debt? Doubled in a 
reasonably short period of time. Cor-
porate debt. Take a look at household 
and credit card and corporate debt. 
Dramatic increases. Take a look at 
Federal debt by the Congress. Substan-
tial increases. Trade debt. Debt is a 
problem. We know that. 

Deregulation. You decide, you know 
what, we are going to loosen the rules 
and not look. We will hire regulators 
who want to boast that they do not 
have the foggiest interest in seeing 
what is happening. Boy, that is a recipe 
for disaster. And yet that is exactly 
the case. Dark money, all of this 
money. 

Did anybody know I wrote a piece in 
1994, 1994, that was the cover story for 
the Washington Monthly magazine? My 
article was the cover story for the 
Washington Monthly magazine 15 years 
ago that was titled: ‘‘Very Risky Busi-
ness.’’ It was about the notion that at 
that point there were $40 to $50 trillion 
dollars of notional value of derivatives 
in this country. So there is a lot to dis-
cuss about the narrative of what has 
happened with this financial crisis. 
Some take the position that we should 
do only a commission and they oppose 
a select committee of the Senate. I 
support a commission because I think 
that would provide another view, an-
other way of outside experts. I think as 
I said before my colleague from Geor-
gia came in, Senator ISAKSON and Sen-
ator CONRAD have produced a piece of 
legislation that I think is very smartly 
done, very well crafted, makes a lot of 
sense. I stand here to strongly support 
it. 

But I disagree with my other col-
league who seemed to suggest that it is 
an either/or. Doing an outside commis-
sion does not absolve the responsibility 
of the Congress, in, I think, one of the 
most significant and momentous 
events of our lifetime, that is, the fi-
nancial collapse that has, at its root, 
so many different causes. 

It does not absolve us of the responsi-
bility to do what is necessary to inves-
tigate that cause, understand it, and 
make sure it can never happen again. 

Again, let me read from the editorial 
I started with from the New York 
Times: 

Investigation needs to be a part of the Con-
gressional process, and include an investi-
gator with subpoena power and the right to 
participate in the questioning of witnesses, 
as well as to prep lawmakers for the hearings 
[and so on.] 

We have done that in the past with 
the Watergate hearings. We have done 
it in the past with the Church hearings. 
We have done it in the past with the 
Truman Committee, which I think is a 
shrine to what this Congress can and 
should do when it puts its mind to it. 

If we decide we cannot do it now and 
should not do it now, we will have 
missed a very significant opportunity, 
and we will have abrogated a signifi-
cant responsibility of this Congress. It 
is our job as well. So I stand here to 
say, I strongly support the commission 
proposal. We will vote for it. I am very 
pleased my colleagues have offered it. 

But I also believe, as Senator MCCAIN 
does, that there is more to do and there 
is a responsibility that cannot be dele-
gated. And that responsibility that 
cannot be delegated is our responsi-
bility to empanel a select committee 
to do what is necessary to investigate 
from the standpoint of the Congress 
what has happened to cause this very 
substantial financial crisis. 

I ask unanimous consent to lay aside 
the pending amendment, and I offer the 
amendment I have described. 

The PRESIDING OFFICER (Mr. 
BURRIS). Without objection, it is so or-
dered. 

Mr. DORGAN. Let me withhold my 
request. 

The PRESIDING OFFICER. The re-
quest is withdrawn. 

Mr. DORGAN. I will withhold that re-
quest for a moment. While I am wait-
ing, let me say that the underlying bill 
we are dealing with is a piece of legis-
lation that will address the oppor-
tunity to prosecute, which is another 
issue, prosecute wrongdoing and illegal 
behavior and some of these financial 
shenanigans that we have seen and 
that I have discussed. 

The underlying bill as well as a piece 
of legislation is something I would 
strongly support. 

The PRESIDING OFFICER. The Sen-
ator from Georgia. 

Mr. ISAKSON. Mr. President, I thank 
the Senator from North Dakota for his 
comments with regard to the commis-
sion. I want to reiterate what I said in 
my earlier speech. When I thought 
about this, when I watched my kids’ 
529s, when I watched my own savings 
for retirement, when I saw what was 
happening to men and women across 
the United States, I felt this was a sit-
uation that needed a forensic audit, 
maybe even an autopsy. The damage 
had already been done. There were 
multiple factors that led to it. I am not 
smart enough—I don’t know that any-
body is—to put a finger on exactly 
where the blame lies, but I know this: 
To not find the problems and cure 
them would be a mistake on the part of 
the Senate. 

Without talking about the select 
committee as a pro or a con, I want to 
say why I didn’t go that route with this 
legislation. We are part of what needs 
to be scrutinized—the Senate. We are 
part of what needs to be seen. If we left 
this just strictly to a select committee, 
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it would be like appointing the board of 
directors to AIG to tell us what went 
wrong with AIG. It wouldn’t be a good 
autopsy. It wouldn’t be objective. Sen-
ator CONRAD and I have tried to put to-
gether a piece of legislation that no 
one could say is partisan, that no one 
could say is loaded, that is objective, 
that gives subpoena power to individ-
uals who have the credibility, the 
knowledge, and the past experience to 
evaluate the highly technical deriva-
tives, the highly technical hedge funds, 
and the rules of trading on the Securi-
ties and Exchange Commission. 

We may need a select committee for 
oversight if our committees can’t do 
oversight. But we do not need a select 
committee to investigate the collapse 
that has happened. We need an inde-
pendent body, independent of this 
body. We need them to have the power 
and the funds necessary to get the an-
swers to the problem so we can objec-
tively say we exposed ourselves to the 
same scrutiny to which we wish to ex-
pose everybody else. We will have the 
recommendations of what went wrong, 
who might have done wrong, and if 
there were criminal acts on the part of 
somebody, referrals to the Justice De-
partment. 

This is a clean, targeted, bipartisan, 
specific approach to address the No. 1 
financial problem the American people 
are facing today, and that is the col-
lapse of their savings and the retire-
ment and college education funds of 
millions of Americans. 

I appreciate the endorsement of the 
Senator from North Dakota, but I want 
to make sure we understand that a se-
lect committee would be no substitute 
for this independent commission at 
this time. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Oregon. 
Mr. MERKLEY. Mr. President, I rise 

to speak in strong support of the un-
derlying bill, the Fraud Enforcement 
and Recovery Act of 2009, and in par-
ticular about its impact on detecting 
fraud in the housing industry. First, 
however, let me offer my appreciation 
to the senior Senator from Vermont for 
bringing forward this important piece 
of legislation for our consideration. We 
all know the grave nature of the eco-
nomic crisis we are in. Oregon has been 
hit particularly hard. The unemploy-
ment rate in Oregon is 12.1 percent. It 
has nearly doubled in just over 6 
months, the second highest unemploy-
ment rate in the Nation. Oregonians 
are going into foreclosure at record 
rates. This legislation, by giving law 
enforcement additional tools, will help 
stop the bleeding and begin the process 
of addressing an underlying problem 
that caused this crisis, deceptive prac-
tices in the mortgage industry. 

The bill before us today is straight-
forward but important. It gives the 
Government the extra tools and re-
sources it needs to combat, identify, 
and prosecute financial fraud. As the 
Federal Government spends billions to 

bring stability to the economy, the 
modest amount of money authorized in 
this bill will go a long way to protect 
our investments and return money to 
the taxpayer. 

Let me highlight just how important 
this effort is in the area of housing. A 
lot of attention has been paid to the 
rising number of foreclosures and the 
havoc these foreclosures are wreaking 
on the housing market. But not so 
much attention has been paid to the 
role fraud has played in causing these 
foreclosures. 

Just last month, HUD’s interim re-
port on the root causes of the fore-
closure crisis found that 1 in 10 delin-
quencies in this crisis has been associ-
ated with some form of fraud. That 
means this week alone 5,000 families 
will lose their homes to foreclosure as 
a result of fraud. That is 5,000 families 
too many. 

Mortgage fraud is at an all-time 
high. The Mortgage Asset Research In-
stitute has found that mortgage fraud 
increased by 26 percent from 2007 to 
2008. Sadly, this number is only grow-
ing as new schemes come forward seek-
ing to defraud Americans of the finan-
cial foundation of their future. 

Let me give a couple of examples. In 
one widespread fraud, buyers with sto-
len identities bought homes. If the 
value of the homes went up, they sold 
the homes and cashed in. If the value of 
the homes went down, they walked 
away, leaving not only a vacant home 
but leaving the unsuspecting victim of 
identity theft in a very difficult situa-
tion. 

In another case identified by HUD, 
defrauders inflated home values 
through bogus appraisals, fabricated 
borrowed deposit amounts, falsified 
loan documents to obtain FHA-insured 
mortgages, and HUD lost $2.3 million 
on just 30 mortgages. Over 9,000 FHA 
loans have entered into default after no 
or only one payment, a particular sign 
of fraud. 

HUD’s inspector general has done 
much to address this. The office cap-
tured $2 billion in questionable ex-
penses, obtained $80 million in restitu-
tion money, and closed over 1,000 cases. 
That is a significant effort. But it is 
only the tip of the iceberg. That is why 
this fraud act we are considering today 
is so important. It takes a significant 
step in restoring an investigative unit 
that was largely dismantled in 2003 
under the Bush administration. It ex-
pands the inspector general’s staff. It 
takes an important step to restore in-
vestigative capabilities which are so 
important to protecting the vital na-
ture of the American housing market. 
In these extraordinary economic times, 
we need to be especially vigilant 
against new forms of fraud. 

I am thinking now of the predatory 
foreclosure scams that so many of my 
Oregon constituents have been talking 
about. These scams engage in deeply 
deceptive practices and sometimes out-
right fraud. The worst of these schemes 
falsely promised homeowners a way 

out of foreclosure if they put up a 
small fee of several thousand dollars. 
In one such scam—I will call the couple 
John and Mary who were affected. 
They are 70 years old and 66 years old, 
respectively, hard-working Oregonians. 
John is a self-employed trucker. Most 
of his business is generated from haul-
ing debris from the demolition of 
houses. His business has declined with 
the fall-off of new construction. 

In the course of things, John and 
Mary struggled to keep up their mort-
gage payments. They reached out to 
their servicer—at the time it was 
Countrywide—to explore their options 
but couldn’t connect and get anyone to 
work with them on their mortgage. 
But telemarketers started calling with 
offers to help them modify their mort-
gage for $2,000 or $3,000. It is fortunate 
that John and Mary didn’t sign any of 
these contracts but instead contacted 
my office. We connected them with a 
HUD-approved housing counselor who 
was able to help them modify their 
loan and get back on a straight path. 

Let me tell my colleagues what 
might have happened; that is, a scam 
in which not only is the family facing 
foreclosure asked to put up a fee, but 
they are asked to sign over their house 
to the firm, and then they are con-
verted into being a renter. When they 
miss a rent payment, they are evicted 
from their house. So not only do they 
lose their investment, they lose a place 
to live. They can go from a homeowner 
in slight trouble to homeless in short 
order. 

These scams are unacceptable. It is 
our job to step forward and protect the 
American people. We must fireproof 
our mortgage lending business and ban 
deceptive and risky practices. In the 
coming days, I and others will be offer-
ing and working on legislation to rees-
tablish sound practices in the mort-
gage finance markets. But today we 
consider a significant act that empow-
ers our officials to lay down a firebreak 
against the most blatant forms of 
fraud. I encourage colleagues to sup-
port it. It is an important step. Let’s 
work together to protect American 
homeowners. 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. LEAHY. I ask unanimous con-
sent that the order for the quorum call 
be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. LEAHY. Mr. President, I ask 
unanimous consent that the Senate 
proceed to vote in relation to amend-
ment No. 995 at 4:32 p.m. today and 
that the 4 minutes immediately prior 
to the vote be equally divided and con-
trolled between myself and Senator 
ISAKSON or our designees; that no 
amendment be in order to the amend-
ment prior to a vote in relation there-
to; and upon disposition of amendment 
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No. 995, Senator DORGAN be recognized 
to offer his select committee amend-
ment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Georgia. 
Mr. ISAKSON. I thank the chairman 

for the 2 minutes. 
Mr. President, Senator CONRAD and I 

have worked very diligently for 31⁄2 
months to create a platform in which 
we can get the answers the American 
people deserve and need with regard to 
the financial collapse that happened to 
this country. We have created a bipar-
tisan commission that has no elected 
officials on it—all experts are within 
their chosen fields—a commission that 
has both subpoena power and the fund-
ing necessary to do precisely what the 
9/11 Commission did. It is structured in 
the same way except targeted on the 
investigation of the financial markets, 
the securities markets, the commod-
ities markets, Freddie Mac, Fannie 
Mae, the financial services market, the 
hedge funds, and every other institu-
tion that had a part in what has been 
a collapse of our economic system and 
a great decline in the value of equity 
for our people, college savings for their 
children, and retirement for their fu-
ture. 

I urge colleagues to vote favorably on 
the creation of the Financial Markets 
Commission. 

I retain the remainder of my time. 
The PRESIDING OFFICER. Who 

yields time? 
The Senator from Vermont. 
Mr. LEAHY. Mr. President, has the 

Senator from Georgia requested a roll-
call vote? 

Mr. ISAKSON. Mr. President, I con-
sulted with Senator DODD and Senator 
CONRAD, both of whom want a rollcall. 

Mr. LEAHY. Mr. President, I ask for 
the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be a sufficient sec-
ond. 

Mr. LEAHY. Mr. President, I yield 
back all time and ask that the rollcall 
vote start now. 

The PRESIDING OFFICER. If all 
time is yielded back, the question is on 
agreeing to amendment No. 995. 

The clerk will call the roll. 
The legislative clerk called the roll. 
Mr. DURBIN. I announce that the 

Senator from Massachusetts (Mr. KEN-
NEDY) and the Senator from West Vir-
ginia (Mr. ROCKEFELLER) are nec-
essarily absent. 

Mr. KYL. The following Senator is 
necessarily absent: the Senator from 
Kansas (Mr. ROBERTS). 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The result was announced—yeas 92, 
nays 4, as follows: 

[Rollcall Vote No. 161 Leg.] 

YEAS—92 

Akaka 
Alexander 

Barrasso 
Baucus 

Bayh 
Begich 

Bennet 
Bennett 
Bingaman 
Bond 
Boxer 
Brown 
Brownback 
Burr 
Burris 
Byrd 
Cantwell 
Cardin 
Carper 
Casey 
Chambliss 
Coburn 
Cochran 
Collins 
Conrad 
Corker 
Cornyn 
Crapo 
DeMint 
Dodd 
Dorgan 
Durbin 
Ensign 
Enzi 
Feingold 

Feinstein 
Gillibrand 
Graham 
Gregg 
Hagan 
Harkin 
Hatch 
Hutchison 
Inhofe 
Inouye 
Isakson 
Johanns 
Johnson 
Kaufman 
Kerry 
Klobuchar 
Kohl 
Landrieu 
Lautenberg 
Leahy 
Levin 
Lieberman 
Lincoln 
Lugar 
Martinez 
McCaskill 
McConnell 
Menendez 
Merkley 

Mikulski 
Murkowski 
Murray 
Nelson (NE) 
Nelson (FL) 
Pryor 
Reed 
Reid 
Risch 
Sanders 
Schumer 
Sessions 
Shaheen 
Shelby 
Snowe 
Specter 
Stabenow 
Tester 
Thune 
Udall (CO) 
Udall (NM) 
Vitter 
Voinovich 
Warner 
Webb 
Whitehouse 
Wicker 
Wyden 

NAYS—4 

Bunning 
Grassley 

Kyl 
McCain 

NOT VOTING—3 

Kennedy Roberts Rockefeller 

The amendment (No. 995) was agreed 
to. 

The PRESIDING OFFICER. The ma-
jority leader. 

Mr. REID. Mr. President, it is my un-
derstanding that the Senator from 
North Dakota, Mr. DORGAN, is offering 
an amendment. We are not going to 
have any more votes tonight. If there 
is a vote required, we will add it to 
whatever we have to vote on tomorrow 
morning. The managers are here, will-
ing to take whatever amendments they 
think are appropriate tonight. 

As I have indicated to the Republican 
leader, we are going to finish this bill 
this week, and we are going to finish 
the budget, getting it to conference 
this week. We hope we can do it in a 
real short week; otherwise, we will 
have to work into the weekend, which 
we don’t want to do and there is no rea-
son to do that. I have a couple of meet-
ings I have to attend tonight involving 
the Speaker and the President, so we 
can’t have any more votes tonight. I 
apologize to everyone if they wanted to 
vote late tonight. I don’t think we will 
be able to do that. 

Mr. LEAHY. Mr. President, will the 
Senator yield? 

Mr. REID. Yes. 
The PRESIDING OFFICER. The Sen-

ator from Vermont. 
Mr. LEAHY. Mr. President, I appre-

ciate the comments of the Senator 
from Nevada, the distinguished major-
ity leader. I will stay here for a few 
minutes, if there are some amendments 
pending. If there are some amendments 
pending that we could take by voice 
vote, I am perfectly willing to do that 
tonight. If there are rollcalls, if there 
are amendments people think will need 
rollcalls, I don’t know what time the 
distinguished leader wants to go back 
on the bill in the morning, but I would 
suggest that if we start early on 
that—— 

Mr. REID. If my friend would yield, 
we will have no morning business to-
morrow, so we will go to this bill early. 
But sometime tomorrow we are going 
to have to go to the budget and con-
ference, so we should, by 1 or 2 o’clock, 
do our best to finish this bill. 

Mr. LEAHY. Then if I might further 
inquire of the leader—and I think that 
is perfectly fair—I intend that at such 
time as there are no amendments pend-
ing, or no amendments pending that 
people actually expect to go forward, 
we will go to final passage. 

This is a bill that saves taxpayers’ 
money but more importantly protects 
a lot of people who are being preyed 
upon by people wanting to defraud 
them out of their homes, out of their 
retirement, out of the money they have 
saved for their children to go to col-
lege. So I think, with what is hap-
pening—and it has been proven—all of 
these frauds that have taken place all 
over the country, the last thing in the 
world the American people want to see 
is us delay it. 

I thank the distinguished leader for 
bringing up this bill this week. It is my 
intention—my hope, anyway—to have 
it finished by noon tomorrow. 

The PRESIDING OFFICER. The ma-
jority leader. 

Mr. REID. Mr. President, I would 
also say to my friend that he covered 
everything except that this is a bipar-
tisan bill, it is as bipartisan as any bill 
could be, and there shouldn’t be any 
problem. If people have amendments, 
the managers of the bill have been 
ready for those amendments all day. 

Mr. LEAHY. I would note further to 
the leader that Senator GRASSLEY, who 
is not only the chief sponsor, but we 
have a dozen or so sponsors on both 
sides of the aisle—Senator GRASSLEY 
and I worked very closely with a num-
ber of Senators to work out amend-
ments. The first amendment we 
brought up was one we worked on with 
Senator KYL on, and I think that 
passed 95 to 1, or something like that. 
So we are ready to work with people, 
but we will finish this bill soon. 

Thank you. I yield the floor. 
The PRESIDING OFFICER. Under 

the previous order, the Senator from 
North Dakota is recognized. 

AMENDMENT NO. 999 
(Purpose: To establish a select committee of 

the Senate to make a thorough and com-
plete study and investigation of the facts 
and circumstances giving rise to the eco-
nomic crisis facing the United States and 
to make recommendations to prevent a fu-
ture recurrence of such a crisis) 
Mr. DORGAN. Mr. President, I ask 

unanimous consent that the pending 
amendment be set aside so that I can 
offer an amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will report. 
The legislative clerk read as follows: 
The Senator from North Dakota [Mr. DOR-

GAN], for himself and Mr. MCCAIN, proposes 
an amendment numbered 999. 

Mr. DORGAN. Mr. President, I ask 
unanimous consent that the reading of 
the amendment be dispensed with. 
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The PRESIDING OFFICER. Without 

objection, it is so ordered. 
(The amendment is printed in today’s 

RECORD under ‘‘Text of Amendments.’’) 
Mr. DORGAN. Mr. President, I have 

spoken on this amendment previously. 
I have spoken of the underlying bill 
Senator LEAHY and Senator GRASSLEY 
and others have brought to the floor 
and my admiration for that bill. That 
bill falls right in with what the respon-
sibility of the Senate should be at this 
point. I commend them for that. It is 
not my intention, nor would it be the 
intention of my colleague, Senator 
MCCAIN, as we offer this amendment to 
in any way interrupt the legislation on 
the floor. We believe our amendment 
enhances it. 

Second, let me say to my colleague, 
Senator DODD, the chairman of the 
Banking Committee, I have spoken at 
length about what they are doing to 
try to put the pieces together to lift 
this country out of the ditch and try to 
figure out how to put this financial 
system together in a way that makes it 
work again. 

Having said all of that, I indicated 
earlier that I offered an amendment 
with my colleague, Senator MCCAIN, 
that would establish a select com-
mittee of the Senate, in the tradition 
of the Truman Committee and the Wa-
tergate Committee and other select 
committees, to try to do a narrative of 
what has happened with respect to the 
financial crisis. I believe that a com-
mission is fine, but we cannot delegate 
all responsibility. There is a responsi-
bility for Congress to do comprehensive 
oversight on this issue, which I think 
is the largest financial issue we have 
faced—the financial crisis, the finan-
cial collapse—since the Great Depres-
sion. 

Mr. LEAHY. Will the Senator yield 
for a question? 

Mr. DORGAN. I am happy to yield. 
Mr. LEAHY. Mr. President, I under-

stand there is a request for a rollcall 
on the Senator’s amendment. I was not 
going to ask for one, as he knows. I 
wonder if he would have any problem 
with a unanimous consent agreement 
that when we come back on the bill in 
the morning, his amendment will be 
the pending amendment and there be 10 
minutes a side, and we then proceed to 
a vote on it. 

I am throwing this out as a sugges-
tion, so my colleagues will hear it. For 
one thing, rather than spend several 
hours on the same amendment in the 
morning, or tonight, perhaps we will be 
able to do this: I say to the floor staff 
that this is a unanimous consent re-
quest that I will be making. I do not 
intend to make a unanimous consent 
request at this time. I will soon make 
this request. 

Mr. DORGAN. Mr. President, I would 
certainly agree with that. It is a fair 
request. Let me finish so my colleague, 
Senator MCCAIN, can say a few words 
as well. 

This amendment doesn’t do a dis-
service to the underlying bill. It is ex-

actly in the tradition of what the Sen-
ate ought to do. We cannot delegate 
the responsibility. This financial crisis 
has imposed an enormous burden on 
this country. All of us hope and pray 
that we can lift this country out of this 
difficulty. We are all working to do ev-
erything we can. 

Do you know what. We need to under-
stand what is the dimension, the nar-
rative of what happened, what caused 
all of this, and make sure we put into 
place things that will prevent it from 
happening again. That is our responsi-
bility. In the grand tradition of the 
Senate of select committees on big 
issues, this ought to be a bipartisan se-
lect committee with subpoena power to 
understand what happened and to 
make sure it can never happen again. 
That is why I have offered this with 
Senator MCCAIN. 

I have one final point. I hope we will 
be able to get you to take this without 
a recorded vote. Maybe only one person 
in the Senate has suggested maybe a 
recorded vote is necessary. We can talk 
to this person, and we can talk to that 
person. Whatever the request will be by 
the chairman, I will be amenable to it. 

I yield the floor so that my colleague 
from Arizona may speak. 

The PRESIDING OFFICER. The Sen-
ator from Arizona is recognized. 

Mr. MCCAIN. Mr. President, I also 
thank the chairman of the Judiciary 
Committee and floor manager for his 
cooperation. We are trying to get the 
request for a recorded vote vitiated. 
Right now, there is a request on this 
side for a recorded vote. Whatever, I 
know the distinguished manager wants 
to move forward with the bill. We are 
ready to dispense with it as quickly as 
possible. Senator DORGAN and I have 
spoken at sufficient length. 

I thank Senator DORGAN again for 
this very important legislation. Why is 
it important? Mr. President, America 
is in the midst of the greatest eco-
nomic crisis of our lifetime. The Amer-
ican people are angry and confused. 
They have a right to know what caused 
this. But, most of all, they have a right 
to know the path out so that we can 
prevent it from ever happening again 
to the American people. 

All the cards have to be put on the 
table. Everything that happened that 
caused this—somebody called it a 
‘‘house of cards’’ that collapsed. Many 
Americans lost homes, jobs, health in-
surance, and their very futures. They 
deserve to know. The most effective 
way to do that, in my view, is a select 
committee. 

I have seen select committees in ac-
tion before. They have been efficient 
and effective. The American people 
have a right to know what caused this 
train wreck and how we can prevent it 
from ever happening again. I hope my 
colleagues cannot only voice-vote it 
but put enough pressure on so that we 
could act immediately with the ap-
pointment of this select committee 
with subpoena powers, which I am con-
fident will have bipartisan participa-

tion, bipartisan support, and the non-
partisan support of the American peo-
ple. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. DORGAN. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DORGAN. Mr. President, let me 
just make another brief comment 
about the amendment that is pending. 
I will be mercifully brief. I mentioned 
earlier the grand tradition of the Sen-
ate, as demonstrated by the Truman 
committee, Harry Truman, a former 
Member of this body, who had a select 
committee established in 1940 to inves-
tigate waste and abuse and fraud with 
respect to defense contracting. When I 
talked about the Truman committee, I 
said I had talked to one of America’s 
great authors, Herman Wouk. I men-
tioned his book, ‘‘War and Remem-
brance.’’ He also wrote ‘‘Winds of War’’ 
and ‘‘Caine Mutiny.’’ He is an unbeliev-
ably wonderful man who is now 92 or 93 
years old. I had the opportunity, last 
year and the year before, to visit with 
him. He is still writing; he is writing a 
new work. He talked about the Truman 
committee. He said something inter-
esting because he wrote so much about 
especially the Second World War. 

He said, ‘‘I don’t know much beyond 
1945, but I know everything just before 
1945.’’ He put it in his wonderful books. 
Then he talked about the contracting 
going on in Iraq and the stories of 
waste, fraud, and abuse—perhaps the 
greatest waste, fraud, and abuse in this 
country—those are my words. He said, 
‘‘You ought to create a Truman com-
mittee.’’ He described to me the select 
committee headed by Harry Truman. 

I went back and read the record of 
what they did in 1940—Truman with a 
member of his own party in the White 
House. He traveled around the country 
to military installations and met with 
contractors on military bases, and he 
concluded there needed to be an inves-
tigation. They put together a bipar-
tisan committee with subpoena power. 
It cost $15,000 to create a select com-
mittee and it met for 7 years and held 
60 hearings a year and it saved the tax-
payers by cutting down on the waste 
and abuse in defense contracting. They 
did it in the middle of a war. Think of 
it. 

My point earlier, when I mentioned 
Herman Wouk, was to describe the Tru-
man committee in the grand tradition 
of what the Senate can do when it 
should do what is necessary to make 
certain that the economy works and 
the taxpayers’ money is spent effec-
tively. So now we find ourselves in a 
circumstance unlike any we faced in 
my lifetime—an unbelievable financial 
wreck that has occurred. The victims 
of that wreck are all over. We have lots 
of folks—millions—looking for a job. 
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Can you imagine one person coming 
home—just one—saying: Honey, I have 
lost my job today. I worked there for 20 
years, and I have done a good job. It is 
not my fault. I have tried hard, but I 
don’t have a job anymore because I was 
told they are laying off at the office or 
plant. Think of that conversation—to 
tell the kids that dad or mom doesn’t 
have a job anymore. Not just one time 
or 100,000 times—think about the mil-
lions of times that it happened in re-
cent months; 3.6 million people since 
the recession began have had to come 
home and say: I have lost my job. 

These are people who want to work. 
It describes why it is so important for 
an economy to expand and lift oppor-
tunity in this great country. 

We have been blessed for a long time. 
It is not some inherent right of ours to 
live in an economy that grows in an 
unrelenting way. That is not an inher-
ent right. This economy will grow and 
will produce expanded opportunities 
for the American people if we do the 
right things. We have been through a 
period where a lot of people in very im-
portant positions did a lot of wrong 
things, trading a lot of paper that 
didn’t have any value at all, making 
money on both sides, buying things 
they never had from people who will 
never get it, and making money on 
both sides of the trade. That is not real 
finance. That is not real investment, 
real productivity. That is a paper econ-
omy that is built on speculation and is 
destined to come down. 

I described a while ago just the 
subprime loan scandal. That is just a 
part of it. I described it, and it almost 
makes me sick to see the greed and 
avarice that existed under the name of 
responsible business. Shame on all of 
those people who were making a lot of 
money. They were making so much 
they could not count it, and they were 
leaving victims in their wake. They 
created this circumstance where the 
economy collapsed. 

Our job is to find out what happened 
and try to lift it back up. You have to 
put the pieces of the puzzle together 
and decide and understand what hap-
pened. We owe it to ourselves and the 
American people to understand all of 
what happened to make sure we never 
allow it to happen again. 

We cannot delegate that responsi-
bility. I supported the commission, and 
I complement my colleagues who of-
fered it. Having an outside group of ex-
perts to look at this and make rec-
ommendations, that makes sense. But 
we cannot delegate our responsibility. 
It is our responsibility. That is why 
this amendment I have offered with 
Senator MCCAIN is so important. 

Finally, the underlying bill to which 
we are talking about amendments is so 
important because it is part of the so-
lution—to say those folks who have 
been doing those things—there has to 
be a responsibility and funding for 
prosecutors and investigators to get to 
the bottom of that and make people ac-
countable for the actions and behavior 
that steered the economy into a ditch. 

I have great hope for the future of 
this country if we do the right thing. I 
believe we can. The step offered by 
Senator LEAHY is a step in that direc-
tion. 

I yield the floor. 
Mr. LEAHY. Mr. President, I ask 

unanimous consent that on Thursday, 
April 23, after the Senate resumes con-
sideration of S. 386, the time until 10 
a.m. be for debate with respect to Dor-
gan-McCain amendment No. 999, with 
the time equally divided and controlled 
between Senators DORGAN and myself, 
or our designees; that no amendments 
be in order to the amendment prior to 
a vote in relation thereto; that at 10 
a.m., the Senate proceed to a vote in 
relation to the amendment. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. 

Mr. LEAHY. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. INHOFE. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 996 TO AMENDMENT NO. 984 
Mr. INHOFE. Mr. President, I ask for 

the regular order so that I may offer a 
second-degree amendment to the Reid 
amendment. 

The PRESIDING OFFICER. The reg-
ular order is the amendment. 

Mr. INHOFE. At this point, I wish to 
offer a second-degree amendment. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows: 
The Senator from Oklahoma [Mr. INHOFE], 

for himself, Mr. DEMINT, and Mr. VITTER, 
and Mr. ALEXANDER, proposes an amendment 
numbered 996 to amendment No. 984. 

Mr. INHOFE. Mr. President, I ask 
unanimous consent that the reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To amend title 4, United States 

Code, to declare English as the national 
language of the Government of the United 
States) 
On page 3, after line 8, add the following: 
(d) AMENDMENT TO TITLE 4.— 
(1) IN GENERAL.—Title 4, United States 

Code, is amended by adding at the end the 
following: 

‘‘CHAPTER 6—LANGUAGE OF THE 
GOVERNMENT 

‘‘Sec. 
‘‘161. Declaration of national language. 
‘‘162. Preserving and enhancing the role of 

the national language. 
‘‘163. Use of language other than English. 
‘‘§ 161. Declaration of national language 

‘‘English shall be the national language of 
the Government of the United States. 
‘‘§ 162. Preserving and enhancing the role of 

the national language 
‘‘(a) IN GENERAL.—The Government of the 

United States shall preserve and enhance the 
role of English as the national language of 
the United States. 

‘‘(b) EXCEPTION.—Unless specifically pro-
vided by statute, no person has a right, enti-
tlement, or claim to have the Government of 
the United States or any of its officials or 
representatives act, communicate, perform 
or provide services, or provide materials in 
any language other than English. If an ex-
ception is made with respect to the use of a 
language other than English, the exception 
does not create a legal entitlement to addi-
tional services in that language or any lan-
guage other than English. 

‘‘(c) FORMS.—If any form is issued by the 
Federal Government in a language other 
than English (or such form is completed in a 
language other than English), the English 
language version of the form is the sole au-
thority for all legal purposes. 
‘‘§ 163. Use of language other than English 

‘‘Nothing in this chapter shall prohibit the 
use of a language other than English.’’. 

(2) CONFORMING AMENDMENT.—The table of 
chapters for title 4, United States Code, is 
amended by adding at the end the following 
new item: 
‘‘6. Language of the Government ....... 161’’. 

Mr. INHOFE. Mr. President, today I 
am offering an amendment that I have 
offered on two other occasions. It is 
called the National Language Act of 
2009. I offer it as an amendment to the 
Reid amendment No. 984. This legisla-
tion recognizes the practical reality of 
the role of English as our national lan-
guage. It makes English the national 
language of the U.S. Government, a 
status in law it has not had before, and 
it calls on Government to preserve and 
enhance the role of English as the na-
tional language. It clarifies that there 
is no entitlement to receive Federal 
documents in languages other than the 
English language unless required by 
statutory law, recognizing decades of 
unbroken court opinions that civil 
rights laws protecting against national 
origin discrimination do not create 
rights to Government services and ma-
terials in languages other than 
English. 

Let me be clear, there is nothing in 
the amendment that prohibits the use 
of a language other than the English 
language. When I offered this before, I 
remember several times people would 
stand up and object and the basis of 
that objection was that we were not 
able to use other languages. We can use 
other languages. I have spoken lan-
guages, such as the Spanish language, 
on the floor of this Senate. It has noth-
ing to do with that. 

There is no prohibition against giv-
ing Medicare services, for example, or 
any other Government services in lan-
guages other than English. All this 
amendment does is simply say there is 
no entitlement unless Congress has ex-
plicitly provided so. This bill does not 
ban translation services being offered 
by Federal employees who have the 
language skills to do so. Instead, it 
eliminates the notion that once one 
translation is provided to someone in 
one language, a legal entitlement has 
been created to provide translations to 
anyone in any language they wish. 

The aim is to prohibit class action 
lawsuits based upon perceived entitle-
ments that some individuals claim. 
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The National Language Act is an at-

tempt to legislate a common sense lan-
guage policy that a nation of immi-
grants needs one national language. 
Our nation was settled by a group of 
people with a common vision. As our 
population has grown, our cultural di-
versity has grown as well. This diver-
sity is part of what makes our nation 
great. However, we must be able to 
communicate with one another so that 
we can appreciate our differences. 
When members of our society cannot 
speak a common language, misunder-
standings arise. Furthermore, the indi-
viduals who do not speak the language 
of the majority miss out on many op-
portunities to advance in society and 
achieve the American dream. By estab-
lishing that there is no entitlement to 
receive documents or services in lan-
guages other than English, we set the 
precedent that English is a common to 
us all in the public forum of govern-
ment. 

I want to empower new immigrants 
coming to our Nation by helping them 
understand and become successful in 
their new home. I believe that one of 
the most important ways immigrants 
can achieve success is by learning 
English. 

There is enormous popular support 
for English as the national language, 
according to polling that has taken 
place over the last few years. Eighty- 
seven percent of Americans support 
making English the official language of 
the United States. Seventy-seven per-
cent of Hispanics believe English 
should be the official language of gov-
ernment operations. Eighty-two per-
cent of Americans support legislation 
that would require the Federal Govern-
ment to conduct business solely in 
English. Seventy-four percent of Amer-
icans support all election ballots and 
other government documents being 
printed in English. This polling data 
refers to making English an ‘‘official’’ 
language of the United States, or fur-
ther creating an affirmative responsi-
bility on the part of government to 
conduct its operations in English. 
While I have drafted legislation that 
accomplishes this as well, the National 
Language Act is more measured, sim-
ply stating that no entitlement shall 
arise to government documents or 
services. 

OMB reported in 2002 that they could 
not accurately endorse any single cost 
estimate of providing materials and 
services to Limited English Pro-
ficiency—LEP—persons, but that the 
estimate ‘‘may be less than $2 billion, 
and perhaps less than $1 billion.’’ When 
talking about dollar amounts of this 
magnitude, we know the cost is high 
regardless of the OMB’s ability to accu-
rately calculate, and it is likely be-
coming higher. If we are spending all 
this taxpayer money for services in a 
foreign language, we need to at least 
clarify that there is no legal entitle-
ment to such. 

My colleagues who have followed this 
debate will remember that the Na-

tional Language Act of 2009 is identical 
to S. 2715 from the 110th Congress. It is 
also the same as the English amend-
ment that passed the Senate in 2007 as 
Senate amendment No. 1151, and in 2006 
as Senate amendment No. 4064, each 
being part of the Comprehensive Immi-
gration Reform Act of each respective 
Congress. Senate amendment No. 1151 
was agreed to in the Senate by a vote 
of 64 to 33. Senate amendment No. 4064 
was agreed to in the Senate by a vote 
of 62 to 35. As you can see, there is 
widespread and bipartisan support for 
this legislation, and I hope that you 
will join me this Congress in sup-
porting the National Language Act of 
2009. 

This is one of the few things that 
comes along that everyone is for. The 
lowest percentage we have from polling 
in the last 3 years as to people’s ac-
ceptance of English as the national 
language is 87 percent. Interestingly 
enough, we even have polls showing 
that 71 percent of Hispanics would 
rather have English as the national 
language. 

It is interesting, I have been around 
quite a bit, around the African coun-
tries quite a bit. Several of the African 
countries, including Ghana in West Af-
rica, have English as their national 
language. When you try to explain to 
people in the real world—when you get 
out of Washington and get back to Illi-
nois or the State of Oklahoma, you 
find people ask the question: Why is it 
some 52 countries have English as the 
national language and we don’t here? 
There is no logical reason. 

It probably enjoys a larger popu-
larity than any amendment we have 
had in recent years. I ask that it be 
considered as a second-degree amend-
ment to the Reid amendment. 

The PRESIDING OFFICER. The 
amendment is pending. 

Mr. INHOFE. I ask the Chair, at such 
time as we take up the Reid amend-
ment, I will offer this as a second-de-
gree amendment. 

The PRESIDING OFFICER. Amend-
ment No. 996 has been offered. 

Mr. INHOFE. I ask unanimous con-
sent to set aside this amendment for 
the purpose of offering an amendment 
to S. 386. 

The PRESIDING OFFICER. I object. 
Mr. INHOFE. I understand and appre-

ciate that. 
I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. VITTER. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 991 
Mr. VITTER. Mr. President, I ask 

unanimous consent to set aside the 
pending amendment and call up the 
Vitter amendment No. 991. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Louisiana [Mr. VITTER] 
proposes an amendment numbered 991. 

Mr. VITTER. Mr. President, I ask 
unanimous consent that the reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To authorize and remove impedi-

ments to the repayment of funds received 
under the Troubled Asset Relief Program, 
and for other purposes) 
At the appropriate place, insert the fol-

lowing: 
SEC. ll. REPAYMENT OF TARP FUNDS. 

Section 111(g) of the Emergency Economic 
Stabilization Act of 2008 (12 U.S.C. 5221(g)) is 
amended— 

(1) by striking ‘‘Subject to’’ and inserting 
the following: 

‘‘(1) REPAYMENT PERMITTED.—Subject to’’; 
(2) by inserting ‘‘if, subsequent to such re-

payment, the TARP recipient is well capital-
ized (as determined by the appropriate Fed-
eral banking agency having supervisory au-
thority over the TARP recipient)’’ after 
‘‘waiting period,’’; 

(3) by striking ‘‘, and when such assistance 
is repaid, the Secretary shall liquidate war-
rants associated with such assistance at the 
current market price’’; and 

(4) by adding at the end the following: 
‘‘(2) NO REPAYMENT PRECONDITION FOR WAR-

RANTS.—A TARP recipient that exercises the 
repayment authority under paragraph (1) 
shall not be required to repurchase warrants 
from the Federal Government as a condition 
of repayment of assistance provided under 
the TARP. The Secretary shall, at the re-
quest of the relevant TARP recipient, repay 
the proceeds of warrants repurchased before 
the date of enactment of this paragraph.’’. 

Mr. VITTER. Mr. President, this 
amendment is very simple. It is regard-
ing the TARP program, and it simply 
allows banks that want to repay tax-
payer dollars back to the Government, 
back into the program, to do so. It is a 
pretty simple idea. It only allows it if 
the bank is going to be financially sta-
ble and meet all the applicable capital 
requirements without the money. 
Again, it is a pretty simple idea. Yet 
this amendment is clearly necessary in 
order to allow banks to do that without 
having Washington bureaucrats veto 
that decision, which should rest with 
those private financial institutions. 

As this body knows, I have been a 
cynic and critic of TARP from the very 
beginning. I voted against it last year 
under President Bush. Unfortunately, 
many of my greatest fears about its 
weaknesses and how it would develop 
have come to pass. But there is one re-
cent trend with regard to the program 
that I find enormously promising, and 
that trend is that more and more 
banks that got the taxpayer money 
want to pay it back, want to exit the 
program and have nothing more to do 
with it as soon as possible. 

I am happy to say that positive trend 
was begun in Louisiana. It was begun 
by a significant Louisiana bank named 
Iberia Bank of Lafayette which became 
the first bank in the country to try to 
repay its TARP money. Of course, the 
Iberia Bank did eventually get to repay 
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that money. The bank said that being 
a recipient of TARP funds, it realized, 
after some experience, placed it at an 
‘‘unacceptable competitive disadvan-
tage.’’ 

I think it is very important to under-
score that this was not an issue of ex-
ecutive compensation or bonuses. Ibe-
ria Bank is in Lafayette, LA, not Wall 
Street, New York City, NY. It had no-
body in its structure that would have 
been limited in terms of compensation 
by the rules Congress placed with re-
gard to that. Executive compensation 
wasn’t the issue with them at all. How-
ever, they feared a couple of things. 
They saw the increasing role of govern-
ment in the boardroom of banks that 
had accepted TARP money, they saw 
what they considered a contract with 
regard to the TARP money between 
the bank and the taxpayer being uni-
laterally changed by Federal bureau-
crats every week, and they saw that as 
a very clear building trend. So they de-
cided they wanted out because they 
feared they were going to be more and 
more hamstrung by Federal bureau-
crats and the government growing to 
become their senior partner, rather 
than as the original role of a junior 
partner. They saw the government be-
coming more and more involved in how 
their bank was run, and they wanted 
out. And as they said very directly, 
they then considered having the TARP 
funds as an ‘‘unacceptable competitive 
disadvantage.’’ 

Seven banks in all have reached that 
same conclusion and have been able to 
repay TARP funds to the program. 
That repayment has totaled about half 
a trillion. Iberia Bank of Lafayette, 
LA, was the first to start this trend, 
but they were followed by Bank of 
Maine Bankcorp, Old National 
Bankcorp, Signature Bank, Sun 
Bankcorp, Shore Bancshares, and 
Centra Financial Holding, Inc. All of 
these banks said: We want out. We 
think this is a real problem. The gov-
ernment is getting more and more into 
how we run our business. We want to 
repay and get out of the program. And 
these banks were allowed to repay 
TARP funds back to the government 
and withdraw from TARP. 

Mr. President, you might say: Well, if 
these banks were allowed to do it, what 
is the problem? The problem is that 
Secretary Geithner and the Treasury 
Department have made it clear that 
while they allowed repayment in those 
cases, they may well not allow it in 
other cases, particularly in the case of 
much larger institutions. Again, this is 
very clear from recent discussion and 
recent testimony from Secretary 
Geithner. In the last few days, Sec-
retary Geithner has testified on Cap-
itol Hill, and the main message from 
that testimony with regard to the ever 
evolving TARP program and how pre-
cisely it is going to be operated in the 
future is that we are not sure. We are 
not sure about guidelines for repay-
ment. Stay tuned. 

On the one hand, the Secretary indi-
cated a willingness to allow banks to 

repay, but at the same time, on the 
other hand, he indicated clearly that it 
will largely depend on the credit needs 
of the broader economy and not simply 
the health of that individual bank. 

Yesterday’s Wall Street Journal con-
firmed exactly this, because it reported 
an interview with Secretary Geithner 
where he indicated ‘‘that the health of 
individual banks won’t be the sole cri-
terion for whether financial firms will 
be allowed to repay bailout funds.’’ So 
in other words, the Secretary is taking 
the position that he wants to maintain 
a veto over any repayment beyond the 
issue of whether that single bank, that 
particular financial institution, would 
be perfectly sound and healthy without 
holding on to that TARP money. 

I think that is unacceptable. I think 
that is offensive, in fact. That is a gov-
ernment bureaucrat saying: No, no, no, 
no. I know this is your business, but we 
know best. I know you have decided 
this is best for you, but we have a veto 
over this because of our general con-
cerns about the broader economy. That 
is unacceptable. 

So again, we come back to my 
amendment—Vitter amendment No. 
991—which is necessary in light of this 
stance of Secretary Geithner and the 
Treasury Department. Again, my 
amendment is very simple. It ensures 
the immediate repayment of TARP 
funds for banks that want to repay, but 
only in a few circumstances. First, the 
government must be repaid everything 
it is owed. The government has to be 
repaid everything it is owed, although 
it does prohibit the government from 
requiring a company to repurchase its 
warrants. 

My amendment also ensures that 
TARP recipients be well capitalized, 
meet all the soundness and safety and 
capitalization liquidity requirements 
after the repayment. So my amend-
ment wouldn’t allow a repayment if 
that repayment would sink a bank to a 
position of not being well capitalized, 
of not meeting the normal capitaliza-
tion liquidity requirements to ensure 
safety and soundness. Those require-
ments are spelled out by the regu-
lators, as they have always been. So 
my amendment does not threaten that 
at all. It requires that those capitaliza-
tion requirements be adhered to and a 
repayment only happen if the bank 
meets those capitalization and liquid-
ity requirements after the repayment. 

I hope this amendment not only 
passes but gets overwhelming bipar-
tisan support. After all, why shouldn’t 
it? This amendment is simply saying 
that a private business will be in con-
trol of its own destiny; that a private 
business can pay back TARP money, 
with interest, with everything that is 
required to the government, if it de-
cides that is the best thing for that 
business to do, as long as that repay-
ment does not affect the safety and 
soundness of the institution and make 
it dip below already established guide-
lines with regard to capitalization and 
liquidity. 

Again, I believe this idea and this 
amendment should not only pass, it 
should have overwhelming bipartisan 
support because it seems to me those 
who oppose this amendment—presum-
ably including Secretary Geithner— 
have to be saying one of two things, or 
maybe both: No. 1, they have to be say-
ing, in a very arrogant way: No, we 
know better. No, you may run your 
business, you may be aware of all as-
pects of it, but we know better so we 
have to have a veto, or they have to be 
saying and acting on the basis of: We 
are now involved in your business. You 
have the government as a dominant 
partner, and we are not going to let go 
because letting go means loss of power 
and control as well as your repaying 
the money. 

I encourage all of our colleagues, 
Democrats and Republicans, to come 
together and support this very reason-
able commonsense amendment. Banks 
that can afford to repay the TARP 
money and that want to repay the 
TARP money certainly should have the 
absolute unquestioned right to repay 
the TARP money. It is as simple as 
that. We shouldn’t stand here on the 
Senate floor or in the Department of 
the Treasury and say: No, we know bet-
ter. And we certainly shouldn’t stand 
here on the Senate floor or in the De-
partment of the Treasury and say: No, 
the government has now sunk its claws 
into you and we are not letting go. We 
like the control. We like the takeover. 
We like the authority and we are not 
giving that up. 

That is a very dangerous statement 
for the government to get out, and it is 
quite frankly what so many Americans 
are fearful of—that these emergency 
measures in the midst of the financial 
crisis are really a dramatic, long-term 
expansion of the authority and role of 
the Federal Government in the free 
market. 

With that, Mr. President, I look for-
ward to further debate and a vote on 
this amendment tomorrow. 

I yield the floor, and I suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. Will the 
Senator withhold his request for a 
quorum call? 

Mr. VITTER. Certainly. 
The PRESIDING OFFICER. The Sen-

ator from California. 
AMENDMENT NO. 1000 

Mrs. BOXER. Mr. President, I know 
we are waiting to see if I can send an 
amendment to the desk, and ask that 
the pending amendment be set aside. It 
would be my intention to do so when 
we can get the clearance on the other 
side. 

This is a bipartisan amendment. I 
think it is important that people un-
derstand it is with Senator CORKER, 
Senator SNOWE, and Democratic Sen-
ator JEFF MERKLEY. What we are try-
ing to do is make sure that in the 
TARP program, when these toxic as-
sets are sold off, there are no kick-
backs between the seller of the asset 
and the private party. What we would 
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do is make sure that the inspector gen-
eral has enough funds to go after that 
type of conflict of interest. 

Mr. President, I ask unanimous con-
sent to set aside the pending amend-
ment, and I understand the clerk has 
my amendment at the desk, if he would 
read it. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
The clerk will report. 
The assistant legislative clerk read 

as follows: 
The Senator from California [Mrs. BOXER], 

for herself, Ms. SNOWE, Mr. CORKER, and Mr. 
MERKLEY, proposes an amendment numbered 
1000. 

Mrs. BOXER. Mr. President, I ask 
unanimous consent that the reading be 
dispensed with, because I have de-
scribed it. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To authorize monies for the Spe-

cial Inspector General for the Troubled 
Asset Relief Program to audit and inves-
tigate recipients of non-recourse Federal 
loans under the Public Private Investment 
Program and the Term Asset Loan Facil-
ity) 
On page 20, between lines 11 and 12, insert 

the following: 
‘‘(e) ADDITIONAL APPROPRIATIONS FOR THE 

SPECIAL INSPECTOR GENERAL FOR THE TROU-
BLED ASSET RELIEF PROGRAM.— 

‘‘(1) IN GENERAL.—There is authorized to be 
appropriated to the Special Inspector Gen-
eral of the Troubled Asset Relief Program (in 
this subsection referred to as the Special In-
spector General), $15,000,000 for fiscal year 
2010. 

‘‘(2) PRIORITIES.—In utilizing funds made 
available under this subsection, the Special 
Inspector General shall prioritize the per-
formance of audits or investigations of re-
cipients of non-recourse Federal loans made 
under the Public Private Investment Pro-
gram established by the Secretary of the 
Treasury or the Term Asset Loan Facility 
established by the Board of Governors of the 
Federal Reserve System, to the extent that 
such priority is consistent with other as-
pects of the mission of the Special Inspector 
General. Such audits or investigations shall 
determine the existence of any collusion be-
tween the loan recipient and the seller or 
originator of the asset used as loan collat-
eral, or any other conflict of interest that 
may have led the loan recipient to delib-
erately overstate the value of the asset used 
as loan collateral.’’. 

Mrs. BOXER. Mr. President, I thank 
Chairman LEAHY. I know he is so anx-
ious to get this bill through, and it is 
not my intention to slow anything up. 
I do think I stand here as a former 
stockbroker, and I know we need integ-
rity in the system, and I know that is 
the purpose of this bill, so I feel this bi-
partisan amendment would add quality 
to his already excellent bill. 

Mr. President, I yield the floor, and 
it is my understanding that my amend-
ment would be pending. I ask the Pre-
siding Officer if that is the case. 

The PRESIDING OFFICER. It is cur-
rently pending. 

Mrs. BOXER. I thank the Chair, and 
I suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. BARRASSO. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BARRASSO. Mr. President, I ask 
to be able to speak as in morning busi-
ness. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

A DOOMSDAY SOLUTION 
Mr. BARRASSO. Mr. President, I 

come to the floor today because the 
Environmental Protection Agency has 
issued a proposal, a proposal finding 
that greenhouse gas emissions pose a 
danger to the public’s health and wel-
fare. The Washington Post has referred 
to this as a ‘‘determination that could 
trigger a series of sweeping regulations 
affecting everything from vehicles to 
coal-fired power plants.’’ According to 
legal experts, the scope of these regula-
tions could cover hospitals, schools, 
farms, commercial buildings, and even 
nursing homes. 

EPA Administrator Lisa Jackson 
said that the EPA was not looking for 
a doomsday solution. Well, I have news 
for the administrator—this is one. In 
fact, this endangerment finding, once 
finalized, could cover any source that 
emits more than 250 tons per year of 
carbon dioxide. This is the limit ex-
pressly mentioned in the Clean Air 
Act. Hospitals, schools, farms, com-
mercial buildings, and nursing homes 
will be required to obtain 
preconstruction permits for their ac-
tivities. Further, according to the legal 
scholars, the statutory language is 
mandatory and does not leave any 
room for the EPA to exercise discre-
tion or to create exemptions. 

The economic consequences of this 
will be great. According to the U.S. 
Chamber of Commerce, one-fifth of all 
food service businesses, one-third of all 
health care businesses, one-half of the 
entire lodging industry—all of those 
could be covered under the scope of the 
Clean Air Act. According to the Herit-
age Foundation, such regulations 
would lead to job losses that would ex-
ceed 800,000 jobs. I thought this admin-
istration was interested in creating 
jobs, not killing them. But that is what 
this ruling says. The gross domestic 
product lost to the country could be $7 
trillion by the year 2029. 

In short, unless Congress acts, this 
administration is taking an enormous 
risk, an enormous economic gamble 
with the future of the American people. 
It is a bad bet, with no hope for any 
temperature reductions—which is what 
they are trying to do. 

The EPA Administrator has stated 
that she wants to avoid a regulatory 
thicket. If this approach is such a bad 
option, let’s take it off the table. Why 
would the administration deliberately 
leave a bad option, a regulatory thick-
et for Americans, on the table? It 
makes no sense. It is for that reason 
that today I have sent a letter to Presi-

dent Obama asking that he take this 
option off the table. He must urge the 
Senate leadership and the House lead-
ership right here to pass legislation to 
exempt the Clean Air Act from becom-
ing a climate change tool. It is a bad 
option for Americans, and it is no op-
tion for America. 

The Administrator of the EPA has 
stated that, if necessary, she is poised 
to be specific on what we regulate and 
on what schedule. I asked the EPA 
nominee, who will oversee the Clean 
Air Act, how this would be done. She 
responded that President George W. 
Bush’s advance notice of proposed rule-
making laid out the options. This is 
the same advance notice of proposed 
rulemaking that has been so roundly 
criticized by the majority. 

I asked how the EPA would handle 
losing court challenges if the depart-
ment tried to exempt farms and 
schools and hospitals and nursing 
homes and small businesses from the 
reach of the Clean Air Act. The nomi-
nee responded again that President 
Bush’s rulemaking ‘‘explored a number 
of possible ways of streamlining’’ the 
Clean Air Act. This is not an answer at 
all. The American people need to know 
how they will be protected from the 
long arm of Washington. 

The EPA Administrator admits that 
a better option is to have Congress pass 
legislation to deal with climate 
change. The option on the table today 
is the President’s energy tax. The 
President’s energy tax is moving in the 
House of Representatives. It is called 
the American Clean Energy and Secu-
rity Act of 2009. The President’s energy 
tax will fund a trillion-dollar climate 
bailout scheme—a bailout scheme that 
will not reduce global temperatures by 
even a single degree. Moving forward 
with a $1 trillion climate bailout 
scheme to avoid the Clean Air Act reg-
ulations is the legislative equivalent of 
moving the American taxpayers from 
the frying pan into the fire. 

This President’s cap-and-trade 
scheme will dramatically raise prices 
on businesses as well as on consumers. 
It is bad for consumers, it is bad for 
jobs, and it is bad for our economy. 

We have passed numerous bailout 
bills over the past 6 months. We passed 
a $787 billion stimulus package for an 
economic bailout intended to save or 
create jobs. This is money we have 
been borrowing from China. They have 
such concerns they are not so inter-
ested in lending it to us anymore. 

The American people already have 
bailout and borrowing fatigue. We all 
know our deficits are soaring. We have 
saddled future generations with this 
debt for years to come. I hear that 
when I go to the schools and talk to 
the high school students. 

Spending trillions of additional dol-
lars to address climate change through 
an untested cap-and-trade scheme is an 
unnecessarily risky approach. It, too, 
is a regulatory nightmare. This ap-
proach will cost thousands of jobs in 
the very same sectors that will be hit 
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under the Clean Air Act. It is not a via-
ble option, and it is not a responsible 
option. 

I call on the Senate leadership to ex-
pedite legislation to the President that 
takes the Clean Air Act out of the busi-
ness of regulating the climate. Let us 
come together and find a solution to 
our Nation’s energy needs. With all se-
riousness, we need all of it, we need all 
the sources of energy because we will 
continue to use it all. We need a solu-
tion that makes American energy as 
clean as we can, as fast as we can, and 
without hurting our economy. 

It is time for the Environmental Pro-
tection Agency to get that message. 

I yield the floor. 
The PRESIDING OFFICER (Mr. BEN-

NET.) The Senator from Arizona is rec-
ognized. 

Mr. KYL. Mr. President, I ask unani-
mous consent to lay aside the pending 
amendment for the purpose of offering 
four amendments. 

The PRESIDING OFFICER. In my 
capacity as the Senator from Illinois, I 
object. 

AMENDMENT NO. 986 
Mr. KYL. Mr. President, I will offer 

one amendment at this time. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. KYL. Mr. President, amendment 

No. 986 is at the desk. I call it up for its 
consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The bill clerk read as follows: 
The Senator from Arizona [Mr. KYL] pro-

poses an amendment numbered 986. 

Mr. KYL. Mr. President, I ask unani-
mous consent that the reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To limit the amount that may be 

deducted from proceeds due to the United 
States under the False Claims Act for pur-
poses of compensating private intervenors 
to the greater of $50,000,000 or 300 percent 
of the expenses and costs of the intervenor) 
On page 26, after line 22, insert the fol-

lowing: 
SEC. 5. LIMITATION ON AWARDS TO CERTAIN IN-

TERVENORS. 
Section 3730(d) of title 31, United States 

Code, is amended— 
(1) in paragraph (1)— 
(A) in the first sentence, by inserting ‘‘but 

in no event more than the greater of 
$50,000,000 or 300 percent of the expenses, 
fees, and costs awarded to such person under 
the fourth sentence of this paragraph’’ after 
‘‘prosecution of the action’’; and 

(B) in the second sentence— 
(i) by striking ‘‘Government Accounting 

Office’’ and inserting ‘‘Government Account-
ability Office’’; 

(ii) by inserting ‘‘but in no event more 
than the greater of $50,000,000 or 300 percent 
of the expenses, fees, and costs awarded to 
such person under the fourth sentence of this 
paragraph’’ after ‘‘advancing the case to liti-
gation’’; and 

(2) in paragraph (2), by striking the second 
sentence and inserting ‘‘The amount, which 
shall be paid out of the proceeds of the ac-
tion or settlement, shall be not less than 25 
percent and not more than 30 percent of the 

amount of such proceeds, but in no event 
more than the greater of $50,000,000 or 300 
percent of the expenses, fees, and costs 
awarded to such person under the third sen-
tence of this paragraph’’. 

Mr. KYL. I will explain. The other 
three amendments are precisely the 
same, except they have a different dol-
lar amount in them. I will ask for their 
consideration later, or for their intro-
duction at a later time. 

At this point, I defer to the Senator 
from Oklahoma if he is ready. 

The PRESIDING OFFICER. The Sen-
ator from Oklahoma is recognized. 

Mr. COBURN. Mr. President, I rise 
today to discuss S. 386, the Fraud En-
forcement and Recovery Act of 2009. 
Although I certainly support the well- 
intended purpose of this bill, I have 
concerns about the proposal that I 
would like to explain today. 

S. 386 aims to ‘‘beef up’’ the Govern-
ment’s efforts to combat fraud, par-
ticularly in the mortgage industry and 
Federal assistance programs. To that 
end, the bill creates a host of new 
criminal provisions and authorizes 
nearly half a billion dollars in spending 
over the next 2 years. 

As a threshold matter, I am con-
cerned about the necessity of these new 
criminal provisions. In my mind, Con-
gress should have a compelling reason 
for adding to the already monstrous 
Federal criminal code. With more than 
4,400 Federal offenses already on the 
books, it is hard to imagine there being 
conduct the Government cannot reach. 

The Federal criminal code is often 
criticized for being overly broad, and 
legislators on both sides of the aisle 
have been known to bemoan its 
growth. Yet when ‘‘tough-on-crime’’ 
bills come before Congress, nobody 
wants to stand in their way and risk 
political consequences. This is a truly 
unfortunate trend. 

Turning back the tables on over- 
criminalization isn’t a partisan issue. 
Legislators from both sides of the aisle 
have seen first-hand the sometimes 
devastating unintended consequences 
that flow from the application of Fed-
eral law. Democrats and Republicans 
could be working together to reevalu-
ate some of these provisions; instead, 
we are doing business as usual, re-
sponding to every crisis by further lit-
tering the criminal code. 

With respect to S. 386, two prominent 
organizations, the National Associa-
tion of Criminal Defense Lawyers 
(NACDL) and the Heritage Foundation, 
formed an unlikely alliance in opposi-
tion to the bill. Both organizations be-
lieve that S. 386 contributes to over-
criminalization, and their concerns are 
detailed specifically in a joint letter 
that describes the new criminal pro-
posals as ‘‘redundant and risks over-
reaching.’’It notes that within the 4,450 
offenses already in criminal law, pros-
ecutors have all the tools needed to 
reach crimes associated with fraud. In 
general, it points to the Federal mail 
and wire fraud statutes as being suffi-
ciently broad to cover mortgage fraud 

and other related crimes. As further 
evidence, it references an FBI press re-
lease identifying nine existing Federal 
criminal statutes that can be used to 
prosecute mortgage fraud. 

Because it is not my intention to pre-
vent law enforcement from pursuing 
truly criminal conduct, I studied the 
issue to determine whether there are 
any insufficiencies within existing law 
that would give perpetrators of fraud 
safe haven. I have found no examples of 
conduct or entities outside the reach of 
current law. 

It is true that not every provision of 
the criminal code reaches certain 
fraudulent acts. It is also true that not 
every entity in the mortgage industry 
is regulated by the Federal Govern-
ment. It is not true, however, that the 
conduct or entities targeted by this bill 
are currently going unpunished. Pros-
ecutors have successfully used other 
laws, particularly the mail and wire 
fraud statutes, to aggressively pros-
ecute these crimes at the Federal level. 

The FBI’s recent successes serve to 
demonstrate this point. The FBI has 
handled mortgage fraud since 1989 and 
is actively pursuing these crimes now. 
It has 65 mortgage fraud task forces 
and working groups across the country 
that coordinate federal, state and local 
law enforcement officials. The FBI has 
180 agents devoted to the sector. They 
are handling more than 2,000 investiga-
tions, and have opened 734 cases this 
year. In fiscal year 2008, they obtained 
560 indictments/informations and 338 
convictions. Last year, one operation 
resulted in the roundup of more than 
400 people accused of inflicting more 
than $1 billion in losses, who were 
caught up in a nationwide sweep named 
Operation Malicious Mortgage. 

The Secret Service has also been 
working hard to combat fraud directed 
at financial institutions. It has an es-
tablished network of 35 financial 
crimes task forces and 24 electronic 
crimes task forces. The Secret Service 
also partners with U.S. Attorney’s Of-
fices across the country to participate 
in mortgage fraud working groups. In 
fiscal year 2008 alone, the Secret Serv-
ice indicted and arrested 5,633 individ-
uals responsible for $442 million in 
fraud losses. 

These impressive statistics, from 
both the FBI and the Secret Service, 
suggest that Federal criminal law is 
more than sufficient to address crimes 
of fraud associated with the ongoing 
economic crisis. 

Federal prosecutors are not alone in 
pursuing mortgage fraud. Just last 
month, the New York Times ran an ar-
ticle saying, ‘‘Across the country, at-
torneys general have already begun in-
dicting dozens of loan processors, mort-
gage brokers and bank officers. Last 
week alone, there were guilty pleas in 
Minnesota, Delaware, North Carolina 
and Connecticut and sentences in Flor-
ida and Vermont, all stemming from 
home loan scams.’’ The article gave 
specific examples of State actions 
being taken to address the crisis: 
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State and local prosecutors, it seems, do 

not need the nudge. Last week, the district 
attorney’s office in Brooklyn announced the 
creation of a real estate fraud unit, with 12 
employees and a mandate to ‘‘address the re-
cent flood of mortgage fraud cases plaguing 
New Yorkers.’’ In late February, Maryland 
unveiled a mortgage fraud task force, bring-
ing together 17 agencies to streamline inves-
tigations. 

As the joint letter from the Heritage 
Foundation and the National Associa-
tion of Criminal Defense Lawyers cor-
rectly notes, States are the ‘‘primary 
regulators of mortgage brokers and the 
insurance industry. 

State governments are also closest to 
the people and are well-situated to de-
tect and prosecute these crimes. Aided 
by the recent allocation of nearly $5 
billion in Federal funding for State and 
local law enforcement, states should be 
able to continue and enhance their ex-
isting efforts to pursue mortgage fraud. 

In short, both Federal and State 
criminal law is sufficient to combat 
mortgage and other financial fraud 
crimes. Congress should resist the 
temptation to overreach on this issue 
by enacting new criminal laws, and in-
stead focus its efforts on enforcing ex-
isting law. 

Enforcing existing law, of course, re-
quires resources. In addition to the sig-
nificant resources already being ex-
pended by the Federal Government to 
address fraud, S. 386 authorizes $490 
million for fiscal years 2009 and 2010. 
CBO has scored the bill and estimates 
that implementing it would cost the 
full amount over the 2010–2014 period. 

Proponents argue that the recent in-
flux of Federal dollars into the econ-
omy is sure to invite fraud. I do not 
disagree, but this problem did not de-
velop overnight. Surely Congress real-
ized the possibility for fraud when it 
wrote these checks just months ago? 
Instead of taking time to include safe-
guards in the bill or otherwise ensure 
responsible, effective allocation of 
hard-earned taxpayer dollars, Congress 
rushed the bills out the door at break- 
neck speed. In doing so, Congress cre-
ated an environment ripe for fraud. 

The answer to this problem is, of 
course, to ask the taxpayers to shoul-
der even more of the burden. The 111th 
Congress has now spent more than $1.5 
trillion, yet it has somehow neglected 
to fund a priority as important as com-
bating fraud. The omnibus appropria-
tions bill, passed just weeks ago, only 
contained $10 million for the FBI to 
pursue mortgage fraud. The stimulus 
bill, which provided $4 billion for State 
and local law enforcement, amid nearly 
$1 trillion in spending, failed to provide 
any money specific to fraud enforce-
ment. Why, when opportunities to ad-
dress this problem arose, did Congress 
not do the right thing and prioritize 
the funding authorized by S. 386? 

In this time of economic crisis, Con-
gress no longer has the luxury of 
spending money haphazardly. We must 
learn to set priorities and make sac-
rifices, and perhaps even think cre-
atively about how to stretch limited 
resources to meet our needs. 

For example, the Department of Jus-
tice has access to ‘‘unobligated bal-
ances,’’ which are unspent dollars that 
have been appropriated but not obli-
gated during a fiscal year. Such money 
is typically required to be returned to 
the U.S. Treasury, but the Justice De-
partment has unique authority to re-
tain and carry over its unobligated 
funds for use in the following year. Fis-
cal year 2007, DOJ had almost $2.9 bil-
lion in unobligated balances, and it is 
estimated to have had nearly $2.3 bil-
lion at the end of fiscal year 2008, and 
to have $2 billion at the end of fiscal 
year 2009. This excess would be a good 
source of funding for priorities such as 
investigating and prosecuting mort-
gage fraud during a housing crisis. 

Moreover, the Department of Justice 
has become infamous for its wasteful 
spending. Last year, I released a report 
titled, ‘‘Justice Denied: Waste & Mis-
management at the Department of Jus-
tice,’’ which identified more than $10 
billion in wasteful spending. The Jus-
tice Department should be required to 
make more responsible use of the funds 
currently within its authority before 
Congress entrusts it with even more of 
the taxpayers’ hard-earned money. 

Unfortunately, many of the dollars 
wasted at the Department of Justice 
are done by way of congressional ear-
marks. Earmarks consume scarce re-
sources and prevent experts at DOJ 
from allocating money to areas with 
the most pressing need. Congress 
should allow DOJ officials to repro-
gram existing earmarks so that higher 
priority needs, like combating mort-
gage fraud, can be met. 

One thing is certain, the American 
taxpayer has already paid too high a 
price for irresponsible governance. 
Continuing ‘‘business-as-usual,’’ by 
funding parochial pet projects before 
we take care of legitimate business, 
cannot continue. 

While I surely support the legisla-
tion’s goal of addressing fraud, espe-
cially in the mortgage industry, I do 
not believe S. 386 is either necessary or 
prudent at this time of economic crisis. 
Our national debt is more than $11 tril-
lion, and CBO recently set this year’s 
deficit at $1.7 trillion, projected to rise 
to $1.845 trillion by year’s end. I believe 
Government can and should prioritize 
spending to fulfill its responsibilities 
without asking more of the American 
people. I also believe that State and 
Federal criminal law are sufficient to 
address fraud and would father see ef-
forts focused on enforcing those exist-
ing laws, rather than on creating new 
ones. 

AMENDMENT NO. 982 
Mr. COBURN. I ask unanimous con-

sent that the pending amendment be 
set aside and amendment No. 982 be 
called up. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will report. 

The bill clerk read as follows: 
The Senator from Oklahoma [Mr. COBURN] 

proposes an amendment numbered 982. 

Mr. COBURN. Mr. President, I ask 
unanimous consent that the reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To authorize the use of TARP 

funds to cover the costs of the bill) 
At the end of the bill, add the following: 

SEC. 5. USE OF TARP FUNDS TO PAY FOR ADDI-
TIONAL EXPENDITURES. 

Effective upon the date of enactment of 
this Act, of the amounts of authority made 
available pursuant to paragraphs (1) and (2) 
of section 115(a) of the Emergency Economic 
Stabilization Act of 2008 (Public Law 110-343) 
to purchase troubled assets that remain un-
used as of such date of enactment, such 
amounts as may be necessary shall be avail-
able, notwithstanding any provision of such 
Act, to provide the amounts authorized 
under subsections (a), (b), (c), and (d) of sec-
tion 3. 

Mr. COBURN. Earlier today, I spoke 
for a short period of time on this bill. 
I wish to retrace some of that before I 
talk about this amendment. It is im-
portant that the American people un-
derstand what this bill is doing. 

All of us wish to get rid of the fraud, 
the money laundering, we wish to pun-
ish the people who have, in fact, helped 
cause part of this problem. I would tell 
you the biggest person or group of peo-
ple responsible for the problem we face 
today is the Congress, this body and 
the House of Representatives. 

We failed to do our job on oversight. 
We incentivized and socialized housing, 
we incentivized Fannie Mae and 
Freddie Mac to do things that were in-
appropriate, to take risks they should 
not have done, and then we did not 
have the regulatory mechanisms in 
place, nor did we do the oversight to 
see what was going on. 

This bill, however, is attempting to 
fix a problem with a statute, criminal 
statute. Most people know we do not 
need more criminal statutes. The fact 
is, nobody can name an act that oc-
curred on any of this fraud or any of 
this money laundering that is not pros-
ecutable under the Criminal Code we 
have today. 

Off the record, when we asked some 
pertinent people from the Justice De-
partment, they laughed when asked if 
we needed these new criminal statutes. 
The other point I would make is, none 
of this, with the exception of the false 
claim portion, has any application to 
what has already happened because you 
cannot apply a new law to a crime that 
already existed under our Constitution. 

So what are we doing? What we are 
doing is trying to make the American 
public think we are doing something 
now that, in essence, does not need to 
be done. We may need to fund the Jus-
tice Department at a greater level be-
cause we did not do what we should 
have done earlier. 

It is the typical knee-jerk reaction. 
We have plenty of laws on the books. 
As a matter of fact, the new penalties 
in some of this stuff are greater for 
fraud and mortgage than for man-
slaughter under the Federal Code. 
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We need to be very careful as we ap-

proach this. I am not saying we should 
not go after all those people. I am not 
saying we should not put in the re-
sources to do that. But when we put 
the resource there, we ought to make 
sure they are used just for that. 

No. 2, we ought to look at the Justice 
Department and how they spend 
money. Late last year I released a re-
port on the $10 billion worth of waste 
in the Justice Department over the 
previous 5 years, $10 billion that was 
wasted over the previous 5 years. 

Nobody disputed it. I mean, the Jus-
tice Department did not even answer it 
and say, that is not right, because they 
knew it was right. The fact is we refuse 
to make priorities. 

This amendment is very simple. If we 
are going to appropriate a half billion 
dollars in increased funding to go after 
the fraud and money laundering associ-
ated with this financial situation that 
the Congress created and incentivized 
individuals, should we take it from the 
American taxpayers or should we take 
it out of money that we have already 
allocated? 

The Justice Department is different 
than every other agency in the Federal 
Government, because at the end of the 
year, every other department’s unex-
pended balances, unobligated balances 
eventually filter back to the Treasury. 
Not so at the Justice Department. 
They actually get to keep theirs. They 
are the only agency that gets to keep 
it. 

Now, what have they averaged over 
the last 5 years in unobligated and un-
expended balances? Over $2 billion a 
year. So here is an agency with $2 bil-
lion that they have not spent, and we 
are going to give them another $500 
million, and their incentive is not to 
spend the money on the things we need 
to do; it is to keep it to do with what 
they want out of the direction of those 
that control the purse strings. 

What this amendment says is we 
have already allocated money in terms 
of TARP funds; that if, in fact, we are 
going to send more money, which I do 
not think we should—I think we ought 
to spend it from the money we have— 
but if we are going to do it, let’s take 
it from the money we have already 
taken from the American taxpayer, 
and it is not the American taxpayer; it 
is their grandkids, and let us use some 
of that money because the return on 
that money will be far greater than the 
return we are going to get on any 
TARP money. 

It is very simple, very straight-
forward as a funding treatment. What 
we will use is money that has already 
been appropriated in the TARP funds, 
which they have a significant balance— 
in the billions—and we will take, over 
the next 2 years, $250 million or so to 
give to the Justice Department, if we 
agree we should be giving it to the Jus-
tice Department. Do not be fooled by 
the typical Washington turnaround 
that happens all the time up here, the 
sleight of hand that says: We are fixing 

a problem. We tend to fix problems 
that are not broken and not fix the 
problems that are broken. The mess we 
are in demonstrates that very straight 
forwardly. 

We are going to have a $2 trillion def-
icit this year. We are going to double 
the national debt in 5 years. We are 
going to triple it in 10 under the Obama 
budget. Should not we be about prior-
ities? Should not we be about holding 
the agencies accountable? Should not 
we be about making sure the money is 
spent properly? 

If we are going to spend new money, 
try to get it from areas we already are 
not spending the money in but it has 
been appropriated. The American peo-
ple would agree with that. I hope my 
colleagues will as well. 

Mr. DODD. Mr. President, let me 
begin by complimenting the authors of 
the bill before the Senate today. The 
Fraud Enforcement and Recovery Act, 
or FERA, provides important tools to 
the Departments of Justice, Homeland 
Security and Housing and Urban Devel-
opment to investigate and prosecute 
mortgage fraud. I am afraid that our 
government must be particularly vigi-
lant today, as criminals seek to exploit 
people’s economic hardships, and as 
some persons harmed by the downturn 
resort to fraud as a desperate measure. 

This problem is grave, and it is get-
ting worse by the day. Last year, finan-
cial institutions reported that mort-
gage loan fraud increased by 44 percent 
from the previous year. And this year, 
mortgage loan fraud is reportedly in-
creasing even more—26 percent over 
last year. And still, disappointingly, 
many incidents of fraud go unnoticed. 
While this bill appropriately addresses 
the problem by providing additional re-
sources to bring criminals to justice, 
including 400 new prosecutors and 
agents, I believe that efforts to arrest 
this alarming trend must also focus on 
preventing frauds from even being per-
petrated in the first place. 

Fortunately, the Obama administra-
tion is doing just that. Earlier this 
month, a new initiative was announced 
targeting mortgage loan modification 
fraud and foreclosure rescue scams. 
This effort, led by the Department of 
the Treasury’s Financial Crimes En-
forcement and Network, or FinCEN, is 
coordinating efforts across Federal and 
State governments as well as the pri-
vate sector to share intelligence and 
identify criminal enterprises and de-
ceptive schemes. Once such scams were 
identified, FinCEN is issuing ‘‘early 
warnings’’ to law enforcement, regu-
latory agencies, and the consumer pro-
tection community to watch for tell- 
tale signs of such scams. Already, 
FinCEN reports that this information 
is providing critical leads to protect 
consumers from falling victim to fraud. 
In addition, FinCEN is helping private 
industry perform their own due dili-
gence, issuing advisories to alert finan-
cial institutions to the risks of emerg-
ing schemes by describing what they 
call ‘‘red flags,’’ that typify loan modi-

fication or foreclosure rescue scams. 
Banks, in turn are thus advised on how 
to file suspicious activity reports to 
Treasury, to ensure that law enforce-
ment authorities may stay up-to-date 
in tracking potential fraud activity. 

As the industry publication, Amer-
ican Banker, reported last week, in-
creases in the filing of suspicious activ-
ity reports this year may be dem-
onstrating a rise in fraud. In any case, 
in my estimation, these filings indicate 
that cases of fraud are being taken 
very seriously both by the government 
and industry. For that reason, I believe 
that, if implemented appropriately, the 
FinCEN-led Foreclosure Rescue Scams 
& Loan Modification effort will help 
both law enforcement combat fraud 
and consumers avoid scams. 

I appreciate the Obama administra-
tion’s efforts, and I urge every law en-
forcement agency, including the De-
partment of Justice, to coordinate with 
FinCEN as we attempt to safeguard our 
financial system from fraud and pros-
ecute those who break the law. I sup-
port the bill currently before the Sen-
ate, which I believe will greatly com-
plement Treasury’s programs to com-
bat financial crimes. 

ANTI-MONEY LAUNDERING 
Mr. LEVIN. Mr. President, as chair-

man of the Permanent Subcommittee 
on Investigations, I have conducted a 
series of hearings and issued reports on 
various issues pertaining to money- 
laundering and tax havens, and I appre-
ciate the benefit of the Banking Com-
mittee chairman’s insight on these 
matters. 

The Fraud Enforcement and Recov-
ery Act of 2009 before us importantly 
modifies the money laundering statute 
to include tax evasion. I believe that 
we should also expand anti-money 
laundering laws to apply to other enti-
ties involved in financial transactions. 

In particular, hedge funds, other pri-
vate investment vehicles, and company 
formation agents are not subject to the 
same anti-money laundering regula-
tions as others who play roles in the fi-
nancial services world. Currently, un-
registered investment companies, such 
as hedge funds and private equity 
funds, have limited responsibilities 
under the Bank Secrecy Act. For exam-
ple, hedge funds themselves are not re-
quired to establish Know Your Cus-
tomer programs or file suspicious ac-
tivity reports. Suspicious activity and 
tax evasion by clients may go unno-
ticed by appropriate authorities. In-
deed, offshore tax abuses cost the U.S. 
Treasury an estimated $100 billion each 
year. 

Complicating the Government’s abil-
ity to establish and enforce AML regu-
lations for this industry is the fact 
that many private investment funds 
and company formation agents have 
largely escaped general regulatory 
oversight. For example, when the Secu-
rities and Exchange Commission at-
tempted to require hedge funds to reg-
ister, the Court of Appeals for the Dis-
trict of Columbia Circuit found that 
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the SEC, lacked the appropriate au-
thority. I believe that the SEC’s at-
tempts were well-intentioned, but the 
court’s findings indicate that clearer 
authority must be established for key 
sectors of the financial services indus-
try, including hedge funds and com-
pany formation agents. 

Because hedge funds, private equity 
funds, and company formation agents 
are as vulnerable as other financial in-
stitutions to money launderers seeking 
entry into the U.S. financial system, 
there is no reason why they should con-
tinue to serve as pathways into the 
U.S. financial system for substantial 
funds of unknown origin. We need to 
establish a clear statutory mandate for 
these entities to implement sound anti- 
money laundering programs and to re-
port on suspicious activities. 

Mr. DODD. I appreciate Senator 
LEVIN’s and his subcommittee’s hard 
investigative work on this very dif-
ficult subject matter. I share his con-
viction that America’s regulatory sys-
tem must be reformed to address chal-
lenges posed by business practices sur-
rounding 21st century financial prod-
ucts. The United States cannot afford 
to have investment vehicles used to en-
gage in abusive practices of fraud, il-
licit activity, and tax evasion. As the 
Banking Committee undertakes a com-
prehensive effort to modernize the se-
curities and banking system, I will 
look forward to engaging the senior 
Senator from Michigan on issues of 
particular importance to him, includ-
ing anti-money laundering measures. 

Mr. REID. Mr. President, this hous-
ing crisis is the root of our larger eco-
nomic crisis. As the mortgage mess 
rapidly worsens—and hurting more 
hardworking families—the implica-
tions for every other part of our econ-
omy are disastrous. 

Today we learned that the number of 
American families at risk of losing 
their homes skyrocketed in the past 
few months. The problem is signifi-
cantly worse at the beginning of this 
year than it was at the same time last 
year. In Las Vegas alone, 1 in every 22 
homes received a foreclosure notice be-
tween January and March. That’s 
seven times the national average. 

The American people know we must 
do more. The people of Nevada cer-
tainly know this—families in my State 
lose their homes at the worst rate in 
the Nation. They know we must act 
now, before this emergency spins even 
further out of control. 

But the declining health of our hous-
ing market comes with serious side ef-
fects. As foreclosures rise, so do reports 
of fraud. According to one report, the 
Nevada Bureau of Consumer Protection 
now receives 100 complaints each 
month from homeowners identifying 
possible mortgage scams. One Nevada 
scam recently offered a 100-percent 
money-back guarantee. The scammer, 
unsurprisingly, didn’t hold up his end 
of the bargain. Another scheme 
charged homeowners heavy upfront fee 
and monthly charges on top of that— 

only later did they learn they were not 
getting any services in return. 

While we are working to help the 
millions of desperate homeowners who 
need to modify their mortgages, count-
less swindlers are working to take ad-
vantage of them. And the way the sys-
tem works now, we can’t keep up. 

The mortgage and corporate fraud 
bill will strengthen our ability to stop 
those who game the system on the 
backs of families who play by the rules 
and make an honest living. It gives law 
enforcement the necessary tools to 
probe, prosecute, and punish those re-
sponsible for the frauds that exploit 
hardworking homeowners and endanger 
our economy. 

It is a strong start to solving a crit-
ical component of this crisis. But if we 
are going to protect families, it is not 
enough to punish the perpetrators—we 
must also stop the scams before they 
start. That is what the amendment I 
have submitted today does. 

My Amendment No. 984 complements 
the larger effort in the underlying bill 
in three important ways, with each 
component focusing on the areas where 
foreclosures are the highest: 

First, we will authorize more re-
sources for advertising to help people 
avoid the mortgage rescue scams that 
bilk homeowners of thousands of dol-
lars by raising awareness of the prob-
lem and encouraging the use of legiti-
mate, free counseling agencies there to 
help. Because many of these areas have 
large Latino populations, at least half 
of those resources will be used for 
Spanish language advertising. 

Second, we will increase resources for 
HUD-certified housing-counseling 
agencies in those hardest-hit areas. Las 
Vegas, Reno and other reeling regions 
still need more help as this problem 
gets worse. This amendment will help 
the agencies staff up and meet the 
growing demand for their services. 

Third, we will send well-trained and 
experienced HUD officials to further 
support those agencies and other ef-
forts by the Federal Government to 
combat the foreclosure crisis and pre-
vent scams. 

Hardworking Americans have lost 
enough in this storm. They need not 
give thousands of dollars to con artists 
who will leave them with struggling 
with the same mortgage and even less 
money to pay it. They need not be 
duped into turning over the keys to 
their home only to be evicted later. 

To stabilize the economy, we must 
build on the administration’s and our 
own prior efforts to stabilize the hous-
ing market. To do that, we must start 
by stopping fraud. Yes, we must put 
away the swindlers, but we must also 
do more to stop the vultures before 
they can prey on the most vulnerable. 

I yield the floor and I suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. BEGICH. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 999 
Mr. BEGICH. Mr. President, I ask 

unanimous consent that the order with 
respect to a vote in relation to amend-
ment No. 999 be vitiated, that the 
amendment be agreed to, and the mo-
tion to reconsider be laid upon the 
table. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, the amendment is 
agreed to. 

The amendment (No. 999) was agreed 
to. 

The PRESIDING OFFICER. The mo-
tion to reconsider is laid upon the 
table. 

f 

MORNING BUSINESS 

Mr. BEGICH. Mr. President, I ask 
unanimous consent that the Senate 
proceed to a period of morning busi-
ness, with Senators permitted to speak 
for up to 10 minutes each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

(At the request of Mr. REID, the fol-
lowing statement was ordered to be 
printed in the RECORD.) 

DEPARTMENT OF JUSTICE OPIN-
IONS ON CIA’S DETENTION AND 
INTERROGATION PROGRAM 

∑ Mr. ROCKEFELLER. Mr. President, 
today Chairman DIANNE FEINSTEIN and 
I, with the agreement of Vice Chair-
man KIT BOND, have posted on the Web 
site of the Senate Select Committee on 
Intelligence, a document newly declas-
sified by the Obama administration. I 
ask that this document be printed in 
the RECORD at the end of my remarks. 

In so doing we conclude an effort 
that I began as chairman of the com-
mittee in the last Congress to provide 
to the public an initial narrative of the 
history of the interrogation and deten-
tion opinions of the Department of Jus-
tice’s—DOJ—Office of Legal Counsel, 
OLC. 

I applaud President Obama’s decisive 
action last week not only to release 
four of the OLC opinions discussed in 
our narrative but also to state firmly 
our Nation’s support for the front-line 
intelligence professionals who relied on 
that legal advice in good faith. I 
couldn’t agree more. 

Three of these OLC documents are 
among those that I sought for the com-
mittee starting as far back as 2005, 
when it became increasingly clear to 
me that Congress had not been given 
complete information regarding the 
Bush administration’s interrogation 
policies and practices. 

I said publicly in July of 2005 and 
still firmly believe today that secret 
legal opinions that are kept even from 
oversight by the Congress can lead to 
great error. In the years since then I— 
together with Chairman FEINSTEIN and 
others—have sought within the com-
mittee, on the Senate floor, and in 
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